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PREFACE 

This is the thirty-sixth volume of issuances (1 - 396) of the Nuclear Regulato~ 
Commission and its Atomic Safety and Licensing Boards, Administrative Lav 
Judges, and Office Directors. It covers the period from July 1,1992 - Decembel 
31, 1992. 

Atomic Safety and Licensing Boards are authorized by Section 191 of thl 
Atomic Energy Act of 1954. These Boards, comprised of three members conduc 
adjudicatory hearings on applications to construct and operate nuclear powe: 
plants and related facilities and issue initial decisions which, subject to interna 
review and appellate procedures, become the fmal Commission action with respec 
to those applications. Boards are drawn from the Atomic Safety and Licensinl 
Board Panel, comprised of lawyers, nuclear physicists and engineers, environmen 
talists, chemists, and economists. The Atomic Energy Commission frrst establishec 
Licensing Boards in 1962 and the Panel in 1967. 

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safe~ 
and Licensing Appeal Boards to exercise the authority and perform the reviev 
functions which would otherwise have been exercised and performed by thl 
Commission in facility licensing proceedings. In 1972, that Commission created ru 
Appeal Panel, from which are drawn the Appeal Boards assigned to each licensinJ 
proceeding. The functions performed by both Appeal Boards and Licensing Board 
were transferred to the Nuclear Regulatory Commission by the Energ 
Reorganization Act of 1974. Appeal Boards represent the final level in thl 
administrative adjudicatory process to which parties may appeal. Parties, however 
are permitted to seek discretionary Commission review of certain board rulings 
The Commission also may decide to review, on its own motion, various decision 
or actions of Appeal Boards. 

On June 29, 1990, however, the Commission voted to abolish the Atomic Safe~ 
and Licensing Appeal Panel, and the Panel ceased to exist as of June 30, 1991. II 
the future, the Commission itself will review Licensing Board and othe 
adjudicatory decisions, as a matter of discretion. See 56 Fed. Reg. 29 & 403 (1991) 

The Commission also has Administrative Law Judges appointed pursuant to thl 
Administrative Procedure Act, who preside over proceedings as directed by thl 
Commission. 

The hardbound edition of the Nuclear Regulatory Commission Issuances is I 
fmal compilation of the monthly issuances. It includes all of the legal precedent 
for the agency within a six-month period. Any opinions, decisions, denials 
memoranda and orders of the Commission inadvertently omitted from the monthl: 
softbounds and any corrections submitted by the NRC legal staff to the printel 
softbound issuances are contained in the hardbound edition. Cross references i.J 
the text and indexes are to the NRCI page numbers which are the same as the pagl 
numbers in this publication. 

Issuances are referred to as follows: Commission--CU, Atomic Safety anI 
Licensing Boards--LBp, Administrative Law Judges--AU, Directors' Decisions
DD, and Denial of Petitions for Rulemaking-DPRM. 

The summaries and headnotes preceding the opinions reported herein are no 
to be deemed a part of those opinions or to have any independent legal significance 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Planque 

CLI-92-10 

In the Matter of Docket Nos. 50-498 
50-499 

HOUSTON LIGHTING & POWER 
COMPANY, st sl. 

(South Texas Project, Units 1 
and 2) July 2,1992 

The Commission denies the motion of Houston Lighting & Power Company 
to modify or quash ten (10) Office of Investigations' (01) subpoenas issued 
to certain South Texas Project employees and management officials in an 
investigation concerning Thomas J. Saporito, Jr. OJ issued the subpoenas 
after those individuals attempted to condition their voluntary testimony. The 
Commission finds that OI's refusal to guarantee as a precondition to a compelled 
interview that a witness will unequivocally receive a copy of his transcript does 
not violate the Administrative Procedure Act. 

ADMINISTRATIVE PROCEDURE ACT: 5 U.s.C. § 555(c) 
(INVESTIGATION TRANSCRIPTS) 

Transcript rights granted under section 555(c) of the Administrative Procedure 
Act do not extend to testimony voluntarily given. United States v. Murray, 297 
F.2d 812, 821 (2d Cir. 1962); AII'y General's Manual on the Administrative 
Procedure Act, 67 (1947). 
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ADMINISTRATIVE PROCEDURE ACT: 5 U.S.C. § 555(c) ("GOOD 
CAUSE" EXCEPTION) 

Section 555(c) of the Administrative Procedure Act requires that when 
testimony is compelled from a party or a witness, that person is entitled, upon 
payment of costs, to obtain a copy of his transcribed testimony. However, a 
"compelled" witness' right to obtain a transcript of his testimony may be limited 
in nonpublic investigatory proceedings to inspection of the transcript, upon a 
showing of "good cause" by the agency. 

ADMINISTRATIVE PROCEDURE ACT: 5 U.S.C. § 555(c) (''GOOD 
CAUSE" EXCEPTION) 

The invocation of the good-cause exception contained in section 555(c) of 
the Administrative Procedure Act is within the agency's discretion and applies 
to situations where evidence is taken in a case in which prosecutions may be 
brought later and it would be detrimental to the due execution of the laws to 
permit copies 'of the transcript to be circulated. Commercial Capital Corp. v. 
SEC, 360 F.2d 856, 858 (7th Cir. 1966). 

ADMINISTRATIVE PROCEDURE ACT: 5 U.s.C. § 555(c) (''GOOD 
CAUSE" EXCEPTION) 

An agency is not required to make a good-cause determination prior to 
receiving testimony from a witness. SEC v. Sprecher, 594 F.2d 317, 319 (2d 
eir.1979). 

MEMORANDUM AND ORDER 

This matter is before the Commission on a motion by Houston Lighting & 
Power Company, et al. (South Texas Project, Units 1 and 2) to modify or quash 
ten (10) subpoenas issued by the Director of the Office of Investigations ("01"). 
fur the reasons explained below, we deny this motion. 

I. BACKGROUND 

On March 3, 1992, Robert D. Martin, Regional Administrator RIV, requested 
the Office of Investigations to conduct an investigation to determine the facts 
surrounding the denial of access of Thomas J. Saporito, Jr., a contract Instrument 
and Control Technician, to South Texas Project ("STP"). Mr. Saporito contends 
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that his unescorted access was denied solely on the basis of his having identified 
to the NRC potential regulatory violations by S1P. S1P contends that Mr. 
Saporito's access was denied for having provided false information on his 
employment application. 

As part of this investigation, the OI investigator assigned to the case de
termined that testimony from S1P employees and management officials was 
required. The investigator attempted to conduct these interviews on a noncom
pelled basis, trnnscribing management interviews as is OI's regular practice. As 
communicated through counsel, these witnesses indicated that they would agree 
to noncompelled interviews only if OI would either guarantee that trnnscripts of 
these interviews be given to the witnesses no later than 2 weeks after the date 
of each interview or comply with one of several other alternatives outlined in 
counsel's April 24, 1992 letter to the OI investigator. (Attachment 2 to Motion 
to Modify or Quash Subpoenas). Each of these demands was rejected by OI as 
being contrary to its policy not to release voluntary interview trnnscripts until 
the end of the investigation.1 This impasse necessitated the issuance of the OI 
subpoenas at issue in the present motion. 

II. THE MOTION TO MODIFY OR QUASH 

We note at the outset that this challenge is to compelled interviews and is 
therefore governed by the Administrative Procedure Act, 5 U.S.C. § 551 et seq. 
("APA"). Section 555(c) of the APA affords certain "procedural protections 
to a person subject to agency investigation • • • an assurance of lawfulness 
in the investigation, and the right to retain, procure, or at least inspect the 
data or evidence [the witness] has been compelled to submit" Guardian 
Federal Savings and Loan Ass' n v. FSLlC, 589 F.2d 658, 663 (D.C. Cir. 
1978). Specifically, section 555(c) of the APA requires that when testimony 
is compelled from a party or a witness, that person is entitled, upon payment of 
costs, to obtain a copy of his trnnscribed testimony. This right, however, may be 
limited in nonpublic investigatory proceedings, upon a shOwing of "good cause," 
to inspection of the trnnscript. The invocation of the good-cause exception 
contained in section 555(c) is within the agency's discretion and applies to 
situations where evidence is taken in a case in which prosecutions may be 
brought later and it would be detrimental to the due execution of the laws to 
permit copies of the transcript to be circulated. Commercial Capital Corp. v. 
SEC, 360 F.2d 856, 858 (7th Cir. 1966). Moreover, the agency is not required to 

1 This policy is consistent with the Administrative Procedure Act. Transcript rights granted under section SSS(c) 
of the Act do not extend to testimony voluntarily given. U";~d S/atU v. Murray. '197 F.2d 812, 821 (2d Cir. 
1962); An' y G~1Urar. M IINIQ] Oil tJu Atlminirtraliw P,oc~tJurc Act 67 (1947). 
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information. In the case of a security plan, it has already been deemed to be 
such information under section 2.790(d). 

RULES OF PRACTICE: PROPRIETARY DETERMINATIONS 

Where an applicant has made a prima facie case that the security plan should 
be withheld from public disclosure and that an in camera proceeding is required 
in order to fashion an appropriate protective order under which portions of 
the security plan could be made available to the intervenor, the refusal of the 
intervenor to participate in the in camera proceeding is an effective waiver of 
its right to further consideration of its discovery request of the matter. The 
applicant should not respond to the discovery request, and the motion to compel 
shall be denied. 

MEMORANDUM AND ORDER 
(Ruling on Discovery Disputes Pertaining to Contentions Land M) 

The matters for decision before the Board are discovery disputes between 
Applicant, Louisiana Energy Services, L.P. (LES), and Intervenor, Citizens 
Against Nuclear 1hlsh (CANT), pertaining to Contentions L and M. The 
contentions involve the adequacy of Applicant's safeguards for protecting against 
the unauthorized production or diversion of highly enriched uranium. 

On April 28, 1992, CANT filed interrogatories and a request for the pro
duction of documents from LES. Applicant responded on May 18, 1992. It 
claimed that, in many cases, to answer would disclose proprietary or classified 
information and therefore only referenced relevant portions of the documents, 
the Physical Security Plan (PSP) and the Fundamental Nuclear Material Control 
Plan (FNMC), where such information is contained. LES objected to produc
ing the documents without appropriate controls. Applicant also objected to the 
manner in which LES was defined in the discovery request, which it believed 
would result in aU of the partners having to answer each inquiry. 

Attached to the response to the discovery request was Applicant'S motion for 
a protective order protecting Applicant's partners from discovery and Applicant 
from disclosing portions of the PSP and FNMC without appropriate safeguards. 

In turn, CANT on June 2, 1992, filed a motion to compel LES to respond to 
discovery and objected to Applicant's motion for a protective order. It argued 
that Applicant's objections and protective motion were without merit and that 
Intervenor was entitled to complete answers to its interrogatories and to inspect 
and copy the requested documents. Applicant filed a response on June 16, 1992, 
objecting to CANT's motion to compel. 
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:~ , '. 

In this Memorandum and Order, the Board rules on the cross-motions. 

A. Dispute as to Who Is to Respond to Discovery 

Applicant was concerned that under the definition CANT used to describe 
LES in the discovery request it was meant to require each partner to answer each 
interrogatory, to which Applicant objects. The same issue has previously been 
disposed of by the Board in this proceeding in Memorandum and Order (Ruling 
on Discovery Disputes Pertaining to Contentions, B, H, I, J, and K) (June 18, 
1992), at 2-4 (unpublished). 

The Board found that the issue had been rendered moot by disputants' 
understanding that LES has the responsibility for responding to discovery, and 
where it does not have the information directly it will obtain it from the partners 
if they possess it. We reach the same decision here. The Board similarly denies 
that part of each motion dealing with the dispute as to who the proper parties 
are in responding to discovery. 

B. Dispute as to the Production or Requested Documents 

1. Applicant's Position 

Applicant, in response to Interrogatories 4, 5, 17, 18, 19, 20, and 22-26, 
referenced its answers to the PSP and the FNMC. It then refused to produce 
the documents in response to Intervenor's two requests for the production of 
documents on the ground that both documents are proprietary in their entirety 
and additional parts are classified as Confidential National Security Information 
(CNSI). The FNMC describes Applicant'S material control and accounting 
(MC&A) information. 

LES was willing to disclose those portions of the PSP or FNMC that were 
not CNS!, under the terms of an appropriate protective order. It would not 
permit the disclosure of CNSI to Intervenor because it is not aware that CANT 
has appropriate authorization to obtain the information. 

Under the NRC regulations governing the Availability of Official Records 
(10 C.F.R. § 2.790), an applicant's-physical protection and MC&A program for 
special nuclear material, not otherwise designated as Safeguards Information 
or classified as National Security Information or Restricted Data, are deemed 
to be commercial or financial information within the meaning of 10 C.F.R. 
§ 9. 17(a)(4). 10 C.F.R. § 2.790(d)(I). 

Section 9.17(a)(4) exempts agency records from public disclosure that contain 
trade secrets and commercial or financial information obtained from a person 
and privileged or confidential. ;,Section 2.744 provides procedures for obtaining 
NRC documents that are not available pursuant to section 2.790. One avenue is 
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through the Executive Director for Operations, the other through the Presiding 
Officer. 

LES argues that like the NRC, which is exempt under 10 C.P.R. §2.741(e) 
from the general discovery provisions governing the production of NRC records 
and documents, it too can limit access to the security plan documents Intervenor 
seeks, when the documents held by the Applicant are the same as possessed by 
the NRC. 

LES relies on Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power 
Plant, Units 1 and 2), ALAB-410, 5 NRC 1398, 1402 (1977), in which the 
Appeal Board stated: 

The security plan fOl' the Diablo Canyon nuclear power facility is (or will be) in the possession 
of both the applicant and the Commission.1I Whether discovery of the doruments comprising 
that plan be from me IOUrce 01' the other, essentially the lame standards apply. t1 

11 Su 10 CFR If 50.34(c). 50.39 and 2.790(1). 
12Stt 10 CFR f 2.74O(bXI) ("[P]utics mly obtain di~ reglrding any matter not privileged •• • j and 
(c) (protective orders). For. genenl discussim of these provisions ICC Komar Gar ond Euctric Co. (Wolf 
Creek Gcncnting Station, Unit No. 1). ALAB-327, 3 NRC 408, 413-18 (1976). 

The Appeal Board, as to security plans, further stated: 

Under 10 CFR f 2.790, they are clearly not to be made available to the public at large. 
And while they must be released to interested panies under appropriate conditions, that does 
not mean in all cases they need be released in their entirety or to anyone selected by the 
intervenors or without protective safeguards. 

[d. at 1404. 
Applicant asserted in its response to Intervenor's motion to compel that 

Diablo Canyon is consistent with .the regulations governing the disclosure of 
Safeguards Information. 

Safeguards Information is defined in 10 C.F.R. § 73.2 as: 

[I)nformatim not otherwise classified as National Security Information 01' Restricted Data 
which specifically identifies a licensee's or applicant's detailed (1) serurity measures fOl'the 
physical protectim of special nuclear material, or (2) serurity measures fOl' the physical 
protection and location of certain plant equipment vital to the safety of production 01' 

utilization facilities. 

Applicant asserts that PSP and FNMC information is covered by the Safe
guards Information prohibitions against disclosures. FNMC information is in
cluded because it contains MC&A information. LES cites the Commission's 
discussion of proposed 10 C.F.R. § 74.33, where it stated: 
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MC&:A is only one pan of the safeguards program required for uranium enrichment applicants 
and licensees. Failure to properly cany out certain safeguards activities at enrichment 
facilities could adversely affect the national common defense and security. Safeguards 
consisu of physical protection, MC&A, and information security. 

55 Fed. Reg. 5126 (1990). 
LES notes that the following regulations do not differentiate as to whether 

the NRC or a private party possesses the information. 
SectiQn 73.21 which governs the disclosure of Safeguards Information pro

vides: 

(a) [e]ach licensee who. • • acquires Safeguards Information shall ensure that Safe
guards Wormation is protected against unauthorized disclosure. 

(eXt) Except as the Commission may otherwise authorize, no person may have access 
to Safeguards Information unless the person has an established "need to know" for the 
information and is: 

(vi) An individual to whom disclosure is ordered pursuant to § 2.744(e) of this chapter. 
(2) Except as the Commission may otherwise authorize, no person may disclose Safe

guards Wormation to any other person except as set forth in paragraph (eXt) of this section. 

It a1so cited section 147 of the Atomic Energy Act (42 U.S.C. 2167) which 
prohibits the unauthorized disclosure, by whomever possessed, of safeguards 
information including security measures and materia1 accounting procedures and 
control. 

As to the portions of the documents that are CNSI, Applicant points out that 
10 C.F.R. § 95.35 prohibits their disclosure to any individua1 that does not have 
the appropriate security clearance. Applicant is unaware that Intervenor has the 
required security clearance. It states that during the course of the proceeding 
Intervenor has maintained that it will not seek a security clearance. 

2. Intervenor's Position 

Intervenor premises its motion to compel on the genera1 discovery rule which 
a1lows the discovery of "any matter, not privileged, which is relevant to the 
subject matter involved in the proceeding." 10 C.F.R. § 2.740(b)(l). It notes 
that the law of evidence contains no exception for privileged or confidential 
commercial information. 

CANT argues the inapplicability of sections 2.741(e) and 2.790 because they 
only apply to the production of NRC-held records and documents and not to 
those privately possessed. 

CANT disagrees with Applicant's position that Diablo Canyon authorizes 
LES to treat its security plan in the same manner that the NRC can. CANT 
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asserts that the foomotes to the Appeal Board's statement that "the same 
standards apply" whether the security plan is in the hands of the applicant or the 
NRC, only relate to discovery in general and not to NRC records, and therefore, 
only the general rules of discovery are applicable. 

Intervenor claims that even if section 2.790 were applicable, it is Appli
cant's burden to establish that the "[t]rade secrets and commercial or financial 
information" are ''privileged or confidential," which it has not done. It asserts 
that section 2.790(d) does not convey an automatic exemption for the PSP or 
FNMC. 

CANT also raises as an allegation that LES has not complied with 10 C.F.R. 
§ 2.790(b)(1). It requires that: 

(1) A penon who proposes that a document or a part be withheld in whole or part from 
publie disclosure on the ground that it contains • • • confidential commercial or financial 
information .hall.ubmit an application for withholding accompanied by an affidavit. • • . 

(ii) • •• The application and affidavit shall be submitted at the time of filing the 
information .ought to be withheld. 

Intervenor states that Applicant's failure to comply with the regulation results 
in its not being able to claim that the documents are privileged or confidential 
commercial or financial information. 

Applicant acknowledges that it has not complied with the requirements of 
section 2.79O(b)(1). It states that its reason for not doing so is that under section 
2.790(d) the documents are deemed to be commercial or financial information 
and are "exempt from public disclosure" subject to the provisions of section 9.19. 
That provision instructs the NRC on the segregation of exempt information and 
the deletion of the identifying details. 

~ntervenor contends that Applicant has not shown that any of the requested 
. information is CNSI. It asserts that LES offers no proof that the documents have 
t been classified, or where, when, or by whom, and that no description is given 

r·· of which sections of the documents are classified. 
Furthermore, CANT asserts that Applicant has essentially admitted that its 

documents are not CNSI. Applicant has claimed that its PSP and FNMC fall 
under section 2.790(d)(I) which describes "information or records concerning a 
licensee's or applicant's physical protection or material control and accounting 
program • • • not otherwise designated as Safeguards Information or classified 
as National Security information •.•• " CANT states that the Applicant, by 
claiming that this information fits into section 2.790(d)(I), admits that the PSP 
and FNMC are "not. • . classified as National Security Information." 

Applicant, as part of its June 16, 1992 response to CANT's motion to compel, 
submitted an affidavit from the Licensing Manager of the Claiborne Enrichment 
Center •. In it, he states that he is a derivative classifier authorized by the NRC to 
classify Restricted Data and National Security Information in the hands of LES, 
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tluft PSP and FNMC contain information required by Executive Order 12356 to 
,be protected as CNSI, and that various sections of the PSP and Chapter 9 of the 

,0 FNMC are classified as CNSi. .. - ... ' . . 
LES, in its response, satisfied Intervenor's criticism that Applicant may 

not have fulfilled the request for production by not stating whether any other 
documents other than the PSP and FNMC were consulted in preparing the 
answer. It advised that it listed the documents it consulted, i.e., PSP and FNMC. 

3. Board Discussion 

The Board finds that Applicant was correct in its refusal to produce the 
PSP and FNMC in response to CANT's discovery request in the absence of an 
appropriate protective order. 

Diablo Canyon made clear that under 10 C.F.R. § 2.790 security plans are not 
to be made available to the public at large because of their sensitive nature. The 
Appeal Board further declared that security plans, if and to the extent released, 
should in most circumstances be subject to a protective order consistent with 
section 2.740(c). 5 NRC at 1403, 1404. 

Intervenor's argument that, where identical security plans are in the hands of 
an applicant and the NRC, the NRC plans are protected from public disclosure 
and those in the hands of the private party are not, is not meritorious. 

Diablo Canyon unequivocally states that "the same standards apply" irre
spective of the source of the document The fact that the footnoted material to 
the statement may only relate to general discovery rules does not establish that 
it was solely the general discovery rules that the Appeal Board was speaking 
about. 

The Appeal Board's continuing discussion of the law applicable to security 
plan disclosure, in which the general discovery rules and those pertaining to 
the Availability of Official Records (section 2.790) were considered, makes 
it apparent that the security plan is to be withheld from public disclosure, 
whomever the source of the documents. [d. at 1402-04. 

The very purpose of limiting disclosure is to keep security information out of 
the wrong hands in order to protect the public health and safety or the common 
defense or security. It would be illogical to have a regulatory scheme that would 
limit the plan's availability when the NRC held it, but not when it was held by 
a private party. To do otherwise would be comparable to barring the windows 
and leaving the front door unlocked in attempting to guard security plans. 

Applicant had no independent obligation to establish that the security plans 
are privileged or confidential. Section 2.790(d) deems them to be. Neither 
did LES have an obligation under section 2.790(b)(1) to submit an affidavit for 
having the security plan withheld from public disclosure. Section 2.79O(b)(1) 
requires such an affidavit when a person ''proposes'' that the document be 
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withheld' because it contains confidential commercial or financial information. 
In the case of a security plan, it has already been deemed to be such information 
under section 2.790(d). There was no need to propose that it be done. 

From the information furnished by the Applicant, the security plan ~ppears to 
meet the definition of Safeguards Information contained in 10 C.F.R. § 73.2. If 
treated as Safeguards Information, it too would be subject to limited disclosure, 
irrespective of whoever holds it. 

Section 147 of the Atomic Energy Act prohibits its disclosure by "whomever 
possessed." Under the implementing regulation, section 73.21(c){l) and (2), no 
person may have access other than on a "need to know basis" and disclosure to 
an individual must be ordered pursuant to section 2.744(e). 

Section 2.744(e) provides: 

When Safeguards Information protected from disclosure under SectiOlT 147 of the Atomic 
Energy Act, as amended, is received and possessed by a pany other than the Commission 
staff, it shan also be protected according to the requircmenu of § 73.21 of this chapter. The 
presiding officer may also prescribe such additional procedures as will effectively safeguard 
and prevent disclosure of Safeguards Information to unauthorized penons with minimum 
impairment of the procedural righu which would be available if Safeguards Information 
were not involved. 

. .-

~- Additional protection must be afforded to the PSP and FNMC where they 
\. contain CNSI, In response to Intervenor's claim that LES has not shown that 
any of the requested information contains CNSI, Applicant has done so with 
the affidavit of its derivative classifier. The affidavit states that Chapter 9 of 
the FNMC is CNS!. It does not identify any specific portion of thePSP as 
containing CNSI but states that it is in various sections. -Section 95.35(a) limits 

. access to persons with security clearance on a need-to-know basis. SeCtion' 
--2.905 describes as to how access may be obtained. Applicant was correct in 

~ refusing to produce the-documents containing the CNSI in the absence of a 
I security clearance on the part of CANT. 

Applicant has made aprimaJacie case that the documents should be withheld 
from public disclosure, whether they are considered to contain proprietary 
information, Safeguards Information, or CNSI. However, a number of matters 
would require resolution if CANT would continue to pursue access. 

Those parts of PSP that consist of CNSI should be identified. It should be re
solved whether contents of the documents be considered proprietary information 
or Safeguards Information. The furnishing of access to Safeguards Information _ 
is on a ''need-to-know basis" and breach of a protective order is subject to crim-

I inal penalties. 10 C.F.R. §§ 2.744(e) and 73.21(c)(2). These conditions do not 
apply to privileged or confidential information disclosures. The extent and terms 
on which disclosure would be made to Intervenor would have to be decided and 
be made part of a protective order. 
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The foregoing would require a detailed examination of the documents. It 
would require that the examination be conducted in camera. 'Metropolitan 
Edison Co.· (Three Mile Island Nuclear Station, Unit I), ALAB-S07, 21 NRC 
1195, 1214 (1985). 

Intervenor has already made known that it will not participate in closed 
proceedings. CANT has consistently maintained throughout this proceeding 
that it would not participate in in camera proceedings involving classified 
information because of its principle of bringing issues to public light. Tr. 113, 
160, and 186. There is no basis to believe that Intervenor's attempt, by letter 
of February 26, 1992, to get the diameters of the piping at potential online 
enrichment measuring points declassified, even if successful, will eliminate all 
of the issues that need to be considered in the in camera proceeding. 

The public interest does require the conducting of an in camera proceeding, 
which is an approved process under the circumstances of the case. Intervenor, in 
being unwilling to participate in the process that could res'ult in the disclosure of 
the information it seeks, has effectively waived its right to further considemtion 
of its discovery request on these matters. It cannot claim prejudice. Id." 

~ Applicant's request for a protective order on this issue will be gmnted and" j 
, Intervenor's motion to compel will be denied. 

C. Dispute as to the Completeness or the Response to Interrogatories 

1. Intervenor contends that Applicant cannot avoid answering relevant inter
rogatories by stating that the answers are available in documents and then claim 
that Intervenor cannot obtain the documents. In support, Intervenor argues that 
section 2.740b, which governs interrogatories, and section 2.740, which has the 
geneml provisions for discovery, do not contain an exemption for 'proprietary 
information as does section 2.790. 

The Board finds that Applicant responded to the interrogatories to the fullest 
extent allowable. Intervenor cannot obtain indirectly what it cannot obtain 
directly. The documents are not to be produced because of the sensitive 
information they contain. The information is not to be produced irrespective 
of what form the request takes, whether for the production of the documents 
themselves, or through questions about it. Applicant's motion for a protective 
order on this issue is granted and the motion to compel is denied. 

2. Intervenor asserts that Applicant has not answered Interrogatory 18 fully. 
It asked whether Applicant takes into account "all" conceivable and credible 
scenarios for unauthorized production of uranium, and Applicant answered 
that conceivable and credible scenarios have been taken into account, without 
mentioning "alt." CANT calls this answer evasive. 

In its answer to the motion to compel, Applicant responded that it has 
considered all conceivable and credible scenarios as suggested by NUREG/CR-
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5734. With the answering of the question, Applicant has rendered the issue 
moot The motions on that issue are denied. 

ORDER 

Based upon all of the foregoing, it is hereby Ordered that: 
(a) Applicant's motion for a protective order of May 18, 1992, is granted 

insofar as it seeks protection from disclosing the contents of the PSP and FNMC. 
LES shall not disclose the contents of the PSP and FNMC whether in response 
to a request for the production of the documents, in response to interrogatories, 
or otherwise, unless specifically ordered. The motion is otherwise denied, and 

(b) CANT's motion to compel of May 19, 1992, is denied. 

Bethesda, Maryland 
July 8, 1992 
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After an evidentiary hearing had been conducted and proposed findings were 
pending in this enforcement action, the Licensing Board discovered language 
in the license making the Radiation Safety Officer "completely responsible" for 
compliance with safety regulations. Consequently, the Board issued a proposed 
resolution of the case under which the license would be revoked without any 
further determination of the degree of responsibility of the sole proprietor of 
Licensee. The Board scheduled oml argument on this proposition, which had 
not been addressed by the parties. 
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RULES OF PRACTICE: PROPOSED RESOLUTION 

When a Licensing Board discovered grounds for decision that had not been 
argued by the parties, it decided to announce a proposed decision and to invite 
oral argument by the parties. 

MEMORANDUM AND ORDER 
(Proposed Resolution or the Case) 

Licensee, 1 which is a small firm licensed to utilize a radiographic camera for 
industrial pwposes, contests the validity of the license suspension and license 
revocation orders issued to it by the Staff of the Nuclear Regulatory Commission 
on October 17, 1991, and April 22, 1992. 

We have been reviewing the recor<f1 carefully, analyzing it from the stand
point of the specifiC knowledge and responsibility of Mr. Rlrrest Roudebush, 
who is Licensee's sole proprietor. During our review, however, we made a sig
nificant discovery about language in the license, and we reached some tentative 
conclusions, as shown in Thble 1. 

TABLE 1. Tentative Conclusions 

1. Item 7 of the contested license reads: 

. INDIVIDUAL RESPONSIBLE FOR TIm RADIATION SAFETY PROGRAM 

Radiation Safety Officer: Mr. Ken Keeton 

Mr. Ken Keeton will have complete rupofLfibility tmd alllhority to direct all aspects of 
the radiation 'afety program of the company. In addition, Mr. Keeton is the manager of the 
company", radiography program. [Empbasis added.] 

Spccifically, Mr. Keeton', responsibilities ,ball include: [fifteen listed rcspOIlsibilities, 
'cva1 of wbich begin with the tenn "administer.'1 SOlITa: 01 Rcpon of Investigation, 
Case No. 3·91-011, Exhibit I, page 121 of 187. 

2. Item 7 of the contested license. as just set forth. has been amended by 
Amendment No. 02. This amendment makes James A. Hosack Radiation Safety 
Officer, but condition 17 continues the rest of Item 7 in effect Source: OJ 
Report of Investigation, Case No. 3-91-011, Exhibit 1, page 15 of 187. 

1 The name of the Licensee is Piping Specialists, Inc. However, the orden also have been made applicable to Mr. 
Fonm Roudebush since theze is no legal entity by the name oC Piping Specialists. Inc. 
l An evidentiuy hearing wa_ bcId in Kansas O1y, Missouri, April 28. 1992, to May I, 1992. 
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TABLE 1. Tentative Conclusions (Continued) 

3. Mr. James A. Hosack has complete responsibility and authority to direct 
all aspects of PSI's radiation safety program and also to manage that program. 
Hence, Mr. Forrest Roudebush's knowledge or alleged culpability are irrelevant 
to the company's compliance with its license. 

4. It is appropriate to revoke this license because the person completely re
sponsible, Mr. James A. Hosack, has committed numerous, egregious violations 
- including the ·intentional falsification of records. Licensee has admitted these 
errors. 

S. It is outside the jurisdiction of this Licensing Board to determine the 
effect of this decision on a future license application by Mr. Roudebush. 

In light of these tentative conclusions, we have decided to schedule an on
the-record telephone conference, for the purpose of oral argument, on July 20, 
1992. Each side will have 20 minutes to present its argument concerning the 
appropriate treatment of the findings tentatively presented in Table 1. The Staff 
may go first and may reserve up to S minutes for rebuttal. Licensee may also 
reserve 5 minutes for surrebuttal. 

We urge that prior to the scheduled telephone conference the parties should 
seek to reach a voluntary settlement. The date of the conference may be deferred 
upon agreement of the parties. 

Bethesda, Maryland 
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LIcense Renewal Denials) July 17,1992 

MEMORANDUM 

The Commission on July 2, 1992, issued an order granting review of the NRC 
Staff's June 26, 1992 petition for review of the June II, 1992 consolidation order 
of the Presiding Officer and the Licensing Board in this proceeding. The order 
granting review directed the parties to address three questions concerning the 
proceeding. Additionally, the review order invited us to provide the Commission 
with "[our] views in this matter" as well as "[our] views on the positions of the 
parties in response to the questions posed."1 

We must respectfully decline the Commission's offer. As administrative trial 
judges charged with safeguarding the public health and safety in a quasi-judicial 

I Commissim Order, July 2, 1992, at S. 
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adjudicatory system, we must maintain absolute neutrality in disputes between 
the parties in agency proceedings. Our position as impartial decisionmakers 
precludes us from advocating any position before a superior appellate tribunal 
as if we were another party to the proceeding. Disregarding this long and well
founded judicial tradition of neutrality could only compromise our institutional 
responsibility to ensure that neither the parties before us nor the general public 
have any occasion, real or imagined, to question our impartiality or fairness in 
conducting the proceeding. Any party in a contested adjudicatory proceeding 
that believes its interests would be served by challenging any of our rulings 
before the Commission has the right to do so. Similarly, if it is in the interests 
of another party to defend a particular ruling, it is that party's responsibility 
to do so. fur trial judges to assume the mantle of another appellate advocate 
to defend their own rulings serves no one's interests. Accordingly, we must 
decline the Commission's invitation to express our views in this matter. 

Having said that, we nonetheless believe it is appropriate to detail our reasons 
for consolidating the proceeding involving the Staff's February 7, 1992 denial 
of the license renewal applications and the proceeding involving the Staff's 
February 7, 1992 decommissioning order because those reasons do not appear 
on the record.l 

By way of background, there currently are three Safety Light proceedings: 
the OM proceeding involving an immediately effective Staff order of March 
16, 1989; the OM-2 proceeding involving an immediately effective Staff order 
of August 21, 1989; and the consolidated ML, ML-2 proceeding involving 
the license renewal denials and the decommissioning order. All three of these 
proceedings are being conducted pursuant to the Commission's Ru1es of Practice 
in 10 C.F.R. Part 2, Subpart G, governing formal, on-the-record, adjudicatory 
proceedings. Underlying all of the proceedings is the need for Jhe substantial 
and costly cleanup of the Licensees' Bloomsburg, Pennsylvania site and the 
possibility that the Licensees' assets may be insufficient to decontaminate the 
site to an acceptable level of risk. 

Initially, a single Licensing Board (the ML Board) was established to preside 
over a proceeding involving both the Licensees' hearing requests on the Staff's 
February 7, 1992 denial of the license renewal applications and the Staff's 
February 7, 1992 decommissioning order.3 Thereafter, the Licensing Boards 

lThe June 11. 1992 order did not contain a recitation of reasons for consolidating the proceedings because at that 
time the question of the authority of the Licensing Board and the Ptesiding Officer to cmsolidate the proceedings 
was cmceded by the Staff (Cr. S9-61). allaying any need to freight an otherwise routine procedural order with 
an exposition of that authority or the advantages of cmsolidation. Subsequently on June 18. 1992. Staff counsel 
retrscted his cmcession c!airning. illler alia. that N[be] inadvertently allowed [him]se1f to be misundClStoOd" and 
otally moved for reconsideration of the lune 11 order. Tr. IS2. Rather than further delaying the proceeding 10 

that the Staff could do what it should have done initially. i.e., file I written recmsideration motion, we otally 
denied that motion. Tr. 161. 
3 S7 Fed. Reg. 10,932 (Mar. 31. 1992). 
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presiding over the distinct OM and OM-2 proceedings were reconstituted so that 
all three proceedings, as they then existed, were before identically constituted 
Boards.4 

The original ML Board determined that the proceeding involving the license 
renewal denials and the decommissioning order should be adjudicated first 
before either of the pending OM or OM-2 proceedings. This determination 
was based upon the likelihood that the OM and OM-2 proceedings would 
become moot in the event the Board upheld the Staff's denial of the license 
renewal applications and the Board sustained the Staff's decommissioning 
order. Thus, the ML Board decided that efficient and cost-effective case 
management counseled holding one trial in an effort to avoid holding three, 
thereby minimizing the expenditure of the Licensees' limited assets on legal 
fees and litigation expenses when those assets are needed for the costly cleanup 
of the Bloomsburg site. 

In response to a Staff request, on June 9, 1992, the portion of the ML 
proceeding involving the Staff's February 7, 1992 license renewal denials was 
severed from the proceeding by the Chief Administrative Judge. He appointed a 
single Presiding Officer to hear that part of the case (the ML-2 proceeding) under 
the Commission's Rules of Practice in 10 C.F.R. Part 2, Subpart L, governing 
informal adjudicatory proceedings.' Thereafter on June 11, 1992, the ML Board 
and the ML-2 Presiding Officer consolidated the two proceedings under Subpart 
G pursuant to 10 C.F.R. § 2.716.6 We consolidated these proceedings because 

4S7 Fed. Reg. 11,343 (Apr. 2. 1992). 
'Olid Ac!ministntive Judgc" Memorandum (Designating Presiding Officer), Junc 9, 1992. 
6Thc plain language or 10 c.F.R. 12.716, a Subput 0 provision or !hc Commission', "Rules or General 

Applicability," apc:cilically au!horizcs presiding ortic:c:n, lilcc !hc Commission itsclC, 10 consolidate non·lilce·kind 
proceedings (i.e., proceedings wi!h differing proc:cdun:s) and cIirecIs lhat!he consolidated proceeding be conducted 
in accordance wi!h Subput 0 procecIun:s. lienee, whatever aulhority !he Commission bas pulSmnt 10 aection 
2.716 10 consolidate a Subpart L and a Subpart 0 proceeding. or any oIher proceedings employing different 
proc:cdun:s, prcsiding offic:c:n also have !hataulhority. S6.43 Fed. Reg. 17,798, 17,800 (1979). 

Wi!h that in mind, it is appuent !hat !he aubsequent promulgation or !he apec:ial Subpart L rules ror aome 
materials license procccdings did not aupplsnt !he au!hority or !he Canmission or pn:siding officers 10 consolidate 
proceedings, including Subpart L proceedings. pursuant 10 aection 2.716. This rollows !rom !he operation or 
traditional rules or ,tatutory inteJprelltion which arc rully applicable in conslNing !he Canmission'l regulations. 
'Iboac rules ~ that !he Commission'l regulations be read IS a whole, including lat ... -enac:tcd amendments. 
Effoc:t is to be Jiven 10 each part or !he regulations and Gil provisions arc 10 be intcrpracd 10 !hey do not conflict. 
Only if \he terms or general rules cannot be harmonized wi!h apc:ciIic rules, including later-enac:tcd specific rules, 
do !he new provisions prevail. Stated oIherwise. only where there is an inescapable conflict between general 
and apc:ciIic provisions or \he regulations do !he apc:ciIic rules apply. S .. IA N. Singer, SUlAuIand Statutory 
COIISlnlCtiDlI If 22.34-.35 (4Ih ed. 1985); 2A N. Singer, SllIIurIGM S/QtJIl()ry COlI.fInI&tiDlI § 46.05 (4!h ed. 1984). 
Essentially, IheIe are !he ltalUtOly interpretation rules codified in 10 C.F.R. II 2.2, 2.3. 

1Iere. !he regulatmy language or lection 2.716 does not inh=ntly conflict wi!h !he terms or 10 c.F.R. 
12.1201, !hc provision !hat establishes !he application or Subpart L 10 Commission adjudicatory proceedings. 
Section 2.1201(a) does not use conventionalllatutory language or mandalory direction and exclusivity lOch IS 

-shall" and "notwi!hlllnding any oIher provision," !hat would cut orr !he application or ,ection 2.716. In !hese 
citcumsunces, !here is no IOIIIId basis for finding a conflict bc:Iwccn !he general rule or aection 2.716 and !he 
apecia1 rule or aection 2.1201(a), and !he later aection does nolhing 10 constrict !he au!hority or !he Ccmmission 
or presiding officers 10 consolidate proceedings pursu.nt 10 !he rormer. 
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both cases shared common, unresolved, issues of first impression involving the 
agency's personal jurisdiction over the corporate subsidiaries of licensee USR 
Industries, Inc., that likely involve disputed issues of fact 7 Similarly, because 
of the common factual setting of both matters relative to the substantive issue 
of whether the Staff's actions are sustainable, there likely are other material 
factual disputes common to both proceedings.8 Further, without consolidation 
as a Subpart G proceeding, the doctrine of collateral estoppel may well be 
inapplicable because that doctrine has generally been recognized to require a 
mutuality in the quality and extensiveness of pr~edures that arguably is lack
ing between proceedings conducted pursuant to Subpart L, on the one hand, 
and Subpart G on the other.9 Thus, we joined the two proceedings pursuant 
to section 2.716 to avoid the necessity of trying the same issues twice in two 
separate proceedings under different procedural requirements, with the attendant 
risk of il)consistent factual findings by the Presiding Officer and the Licensing 
Board emanating from the marked differences in procedures between a Subpart 
L proceeding and a Subpart G proceeding.lo Additionally, we sought to avoid 
the unnecessary expense of duplicative hearings that seemingly would squan
der what by all accounts are the Licensees' limited resources so those assets 
could be preserved for the decontamination of the Bloomsburg site. Accord
ingly, we found in our June II, 1992 order, as required by section 2.716, that 
"the consolidation of these two proceedings for all purposes will be in the best 

7 These lime cattested, unresolved, jurisdictional issues arc also present in both the OM and OM-I proceedings. 
8 Of course, the actual dc:tcrmination of how many factual disputes exist can only be made aft ... we resolve the 

party's lUII1nIary disposition motions. 
9 Su ParlL:lfu Hosury Co. 1/. Shore, 439 U.s. 322, 331 n.lS (1979). Sec gcnenlly 18 Co Wright, A. Miller & 

E. Cooper, Federal Practice and Procedure § 4423 (1981); 1B J. Moore. 1. Lucu & T. Cunier, Moore'l Federal 
Practice, '0.44113.· 3) (2d ed. 1988). 
10 Ruther, cmsolidation had the added benefit of IIIoiding future Iitigative risk over the propriety of applying 
Subpatt L procedures to the denial of extremely long.pending license renewal applications when, in subsuncc 
fm contrast to form). the Starrs February 7, 1992 action arguably was a catditioncd lic:a1Se I'CIIOCItion or lOnIe 
other type of 10 c.F.R. Patt 2. Subpart n, cnfon:cmcnt action thlt would have entitled the Liccnsccs to a Subpatt 
G hearing. 
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, interests of justice and be most conducive to the effective and efficient resolution 
of the issues and the proceedings."l1 

Bethesda, Maryland 
July 17, 1992 

11 Order.lune 11. 1992. at 2. 
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MEMORANDUM AND ORDER 
(Establishing Pleading Schedule) 

SYNOPSIS 

July 29, 1992 

This proceeding involves a license amendment for the recently redesigned 
. spent fuel pool at Millstone Unit 2. The Board is considering several petitions 
for leave to intervene and requests for hearing in response to the Federal Register 
notice of the amendment application (57 Fed. Reg. 17,934 (Apr. 28, 1992»,1 

1 Initially petitions were filed by Mary Ellen Marucci (undated), Ealthvision, Inc. (dated May 'IT, 1992), and 
Michael J. Pray (dated May 29, 1992). In addition, Ms. Marucci and others filed on behalf of Coopentive Citizens' 
Monitoring Nctwotk (CCMN) on June 23,1992 Rosemary GriIfiths, on June 29, 1992, and Joseph M. Sullivan. 
on July 6, 1992, filed nearly identical form petitions which seek intervention individually and which authorize 

(ColllitUUd) 
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The NRC Staff and the Licensee opposed early petitions on the grounds that 
they do not demonstrate standing to intervene and on other grounds. They have 
not yet answered later-filed petitions.l 

Because the NRC Rules of Practice provide very broad opportunities to amend 
and to supplement intervention petitions, the Board has decided to defer rulings 
on intervention status until the final round of pleadings has been filed. 

In this order, we set a schedule for the filing of amended and supplemental 
petitions to intervene and answers to such petitions. In addition, to aid the 
Board in ruling on petitions, we request the Petitioners, the NRC Staff, and the 
Licensee to address specified questions concerning standing to intervene. 

BACKGROUND 

In Licensee Event Report 92-003-00, dated March 13, 1992, Northeast 
Nuclear Energy Company (Licensee) reported that criticality analysis calculation 
errors with respect to the Millstone Unit No. 2 spent fuel pool had been 
discovered. The Licensee reported that: 

The safety consequence of this event is a potential uncontrolled criticality event in the spent 
fuel pooL Upon consideration of the following, a significant margin to a critical condition 
was always maintained and, therefore, the safety consequences of this event were minimal 
[factors omitted]. 

[d. at 3. 
Consequently, on April 26, 1992, the Licensee requested an amendment to its 

Millstone Unit 2 operating license incorporating proposed changes to spent fuel 
pool technical specifications. Licensee reported that the calculational errors were 
due primarily to an incorrect treatment of Boraflex panels in the calculations 
and proposed several corrective modifications to the spent fuel pool design, 
procedures, and terminology. 

The NRC Staff, on behalf of the Commission, found that the proposed 
changes are acceptable and determined that the proposed amendment involves 
a "no significant hazards consideration" as provided by 10 C.F.R. § 50.92. 
Accordingly, on June 4, 1992, the Staff issued Amendment No. 158 to the 
Millstone Unit 2 facility operating license with supporting Safety Evaluation by 
the Office of Nuclear Reactor Regulation. 

CCMN 10 n:pn:smt their respective int=sts in the proceeding. On 1uly 2, 1992, Mr. Pray lugmmte<l his petition 
10 respatd 10 questions of timeliness. Mr. Pray Ilso luthorizes CCMN 10 represent his interests. We discuss the 
status of the later·filed intervention pleadings on p. 28, infra. 
lIn our orders of 1une 3D, Ind 1uly IS, 1992. we requeste<l the NRC Staff and the Licensee to defer answering 

liter· filed intervention pleadings until further order of the Board. We Ilso extended the time for answering. 
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As noted at the outset, the notice of the opportunity for hearing on the pro
posed amendment had been published earlier - on April 28, 1992. Neverthe
less, pursuant to the provisions of 10 C.P.R. § 50.91(a)(4), the amendment was 
issued before any hearing could be convened, even though adverse comments 
and requests for hearing had been received. 

QUESTIONS CONCERNING STANDING TO INTERVENE 

Although the Petitioners have not yet availed themselves of their right to state 
their final positions on standing to intervene, they have expressed concerns about 
a fuel pool accident in general (Pray and Marucci petitions) and a criticality 
accident in particular (Sullivan and Griffiths petitions). Their concern is that, 
because of the proximity of residences, schools, and other physical features, 
they would be injured by such an accident at Millstone. These concerns are 
very similar to the traditional "injury-in-fact" ingredient of standing to intervene 
in NRC proceedings. 

Similarly, the Licensee and the NRC Staff have yet to address the final 
positions of the earlier Petitioners, and they have not yet answered the later
filed petitions. Even so, their answers to the initial petitions have raised possibly 
novel questions which should be answered before any final ruling on standing 
to intervene. 

As a part of their opposition to the initial MamJcci, Earthvision, and Pray 
petitions, both the Staff and Licensee state in various terms that: (1) any injury
in-fact to Petitioners must derive from the design change authorized by the 
amendment itself and not from a general concern about a criticality accident in 
the spent fuel pool; and (2) since the amendment reduces rather than expands 
the fuel pool's storage capacity, the amendment does not increase the risk to 
nearby residents from the operation of Millstone even if a related accident 
scenario existed prior to the amendment; therefore, (3) no injury-in-fact from 
the amendment can be inferred from proximity to Millstone.3 

Taking their argument to its logical conclusion, the Licensee and Staff seem 
to argue that, if the amendment reduces risks from the pre-amendment condition, 
there can be no injury within the scope of the notice of opportunity for a hearing. 
Living or functioning in close proximity to the plant would be irrelevant to the 
issue of standing to intervene. 

3 E., .• Staff Respa1SC 10 Euthvision at 7; Staff Respa1SC 10 Muucc:i at 7; Licensee·, Response 10 Marucci at 
9·10. 
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ASSUMPTIONS 

Solely for the purpose of discussing the standing-to-intervene issue, we 
assume (as Licensee states) that the amendment "simply imposes additional 
restrictions on the use of the Unit 2 fuel pool" and therefore would not increase 
risks from the pre-amendment condition. Licensee's Reply at 10. Indeed, for 
purposes of analysis we assume that the amendment actually decreases the risk 
of offsite releases from a spent fuel pool accident at Unit 2. We assume further 
that the pre-amendment accident under consideration is causally related to the 
event reported in LER 92-003-00.4 With these assumptions the Board invites the 
Petitioners, the Licensee, and especially the NRC Staff, to address the following 
questions in the forthcoming round of intervention pleadings. 

QUESTION NO. 1 

Assuming as above stated, could an allegation that the technical specifica
tions, as amended, do not bring the spent fuel pool up to the licensing basis 
and do not satisfy NRC criticality requirements, establish injury-in-fact? In sim
pler terms, can nearby Petitioners suffer injury-in-fact from postulated oCfsite 
releases if the amendment increases safety, but not enough? 

QUESTION NO.2 

If Question No.1 is answered in the negative, what relief from relevant post
amendment risks are available to nearby residents? 

QUESTION NO.3 

In discussing the final "no significant hazards consideration" procedures, the 
Commission provided examples of amendments that are considered likely, and 
examples that are considered unlikely to involve significant hazards considera
tions.' Among the examples in the "likely" category was: 

4 Any well-founded. properly pleaded a!legltim lIIat atanding is based upon an increased lisle CIUSed by the 
amendment is not foreclosed by the Board', purely hypothetical assumptims. As the Licensee notes, the Staff', 
determinltim thlt the lmendment is a Mno lignificant hazards detcrminatim" is not binding m Petitionen. 
Licenscc', Reply to Pray petition ,t 13. Huther, the Commissim stated in the final procedures on "no ,ignilicant 
hazards cmsiderations," thlt such a determination is procedural mly, without substantive safety significance. Su 
Fmal Procedures and Standards m No Significant nazards Cmsideratim, 51 Fed. Reg. 7744, 7746 (Mar. 6, 1986). 
'1d., 51 Fed. Reg. at 7750-51. 

26 



(vii) A change in plant operation designed to improve safety but which, due to other 
factors, in fact allows plant operation with safety factors significantly reduced from those 
believed to have been present when the license was issued. 

51 Fed. Reg. at 7751. 
Does not the cited example, notwithstanding its category, indicate that the 

Commission does not intend to foreclose a hearing to persons whose interests 
may be affected by an amendment that does not in itself threaten injury, but 
where injury results directly from the amendment's failure to achieve adequate 
safety margins? 

AMENDED AND SUPPLEMENTAL PETITIONS 

The intervention rule provides that any person who has filed a petition for 
leave to intervene pursuant to the rule may amend his or her petition without 
prior approval of the presiding officer (i.e., Licensing Board) at any time up 
to 15 days prior to the holding of the first prehearing conference. 10 C.F.R. 
§ 2.714(a)(3). 

In addition, section 2.714(b)(1) provides that, not later than fifteen (15) days 
prior to the holding of the first prehearing conference, the Petitioner shall file a 
supplement to his or her petition to intervene which must include a list of the 
contentions that Petitioner seeks to have litigated in the hearing. 

The NRC intervention rule tends to be forgiving in the sense that Petitioners 
have a chance to conform their petitions after seeing any objections to the initial 
petitions by the Licensee or the NRC Staff. In this case, Petitioners would be 
well served by examining carefully those objections. The questions we posed 
above should not be regarded as a road map to intervention. Standing with 
"injury-in-fact," as discussed in the cases cited by the Licensee and NRC Staff, 
is an absolute intervention requirement. Standing must be clearly and specifically 
established before intervention can be granted. 

The Federal Register notice explained in detail the requirements for filing 
contentions in NRC proceedings. The Board recommends that the Petitioners 
study the contention requirements of the rule carefully since the rule provides 
that a Petitioner who fails to satisfy the requirements will not be admitted as a 
party. 10 C.P.R. §2.714(b)(1), (2).6 

6In panicu1at, &cction 2.714(b) provides: 
(2) Each cmtention must consist of • specific statement of the issue of law or fact to be raised or 

controverted. In addition, the petitioner shall provide the following infonnation with respect to each 
contention: 

(I) A brief explanation of the bases of the contention. 
(COfllifUUd) 
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The Commission is not lenient in overlooking substantive shortcomings in 
intervention pleadings. It has stated that "the current section 2.714(b) provides 
rather clear and explicit notice as to the pleading requirements for contentions." 
Licensing boards may not ignore those requirements when evaluating interven
tion petitions. Arizona Public Service Co. (Palo Verde Units I, 2, and 3), 
CLI-91-12, 34 NRC 149, 155 n.l (1991). 

LATER-FILED PETITIONS 

The Federal Register notice set May 28, 1992, as the date by which petitions 
for leave to intervene may be filed in this proceeding and explained that 
nontimely filings will not be entertained absent a balancing of the factors 
specified in 10 C.F.R. § 2.714(a)(i)-(v).7 The petitions of Mr. Pray, Mr. Sullivan, 
and Ms. Griffiths were filed after May 28.· Complicating this situation is the fact 
that all three of the later-filing Petitioners, arguably with standing to intervene, 
are members of CCMN and authorize that organization to represent them. Ms. 
Marucci filed a timely petition as an individual, but may lack standing to 
intervene as an individual. She also alluded to her role as the coordinator of 
CCMN. That organization later ratified Ms. Marucci's initial timely filing. 

The Board will consider amendments to petitions addressing the five factors 
to be balanced for nontimely petitions. We shall also consider any arguments 
that the CCMN petitions as a group are timely. Licensee and the NRC Staff 
may, of course, answer these arguments. 

rli) A c:onc:Ue ,utcmcnt or the alleged racts or expert "Pinion which IUpport the c:ontcnIion and on 
which the petitimer intends 10 rely in proving the c:ontcnIion at the hearing. together with ref'c:rcnccs 10 
those apecific IOUn:eI and docurnenll of which the petitioner is aware and on which the pc:titioncr intends 
to rely 10 establish those racts or expert opinion. 

rill) Sufficient information (which may include infonnatim punuant 10 paragraphs (b)(2)(i) and rli) 
of this lCCtion) to mow that a genuine dispute exists with the applicant on a material issue of law or ract. 
This mowing nmst include ref'crcnccs to the apcciIic portions of the application (including the applicant" 
environmental RpOrt and necty RpOrt) that the petitioner disputes and the IUpporting rusons for each 
dispulc, or, if the petitioner believes that the application fails 10 conuin informatim on a relevant matter as 
required by law, the idcntiJicatim of each failure and the IUpporUng reasons for the petitioner', belief. On 
issues arising under the National Fnvironmental Policy Act, the petitimer mall file contentions based on 
the applicant" envirmmental n:port. 1bc petitioner can amend those c:ontcnIions or file new c:ontcnIions 
if thClC are dau or conclusions in the NRC draft or final environmenlllimpact 'Ulement, environmental 
useamcnt, or any aupplcmcnts relating thcmo, that differ 'ignificanlly from the dau or conclusions in 
the applicant" document. 

7 The five faClotS 10 be balanced are: 
(i) Good cause, if any, for failure 10 file m time. 
ru") The availability of other means whereby the petitioner" interest will be protected. 
("m") The extent 10 which the petitimcr', participation may reasonably be expected 10 assist in 

dcvc1cping a aound record. 
(iv) 1bc extent 10 which the petitioner', interest will be represented by existing parties. 
(v) The extent 10 which the petitimcr', participation will broaden the issues or delay the proceeding. 

8 Mr. Pray filed a leller lUpplcmcnt dllcxlluly 2, 1992, to his petition, in which he argues that his petition was 
not untimely. The Licensee and NRC Suff have not had an opportunity to answer Mr. Pray', luly 2 filing. 
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SCHEDULE FOR FURTHER INTERVENTION PLEADINGS 

The sequence and timing of the filing of amended and supplemental petitions 
under the rule can be changed by order of the Board to provide for the 
efficient and rational management of the proceeding. 10 C.P.R. §§2.711. 
2.718(m). There is normally no need for a prehearing conference until it has 
been established by the filing of at least one facially acceptable contention by a 
Petitioner with standing to intervene that a hearing might be required.' Therefore. 
the Board suspends the provisions of the rule that permits filing up to 15 days 
before the prehearing conference and sets another schedule below. 

ORDER 

Pleadings shall be filed in accordance with the following schedule: 
Each Petitioner may file no later than August 14. 1992. an amended petition 

and a supplement to his or her petition which includes a list of contentions that 
Petitioner seeks to have litigated in a hearing.lo 

Licensees may file answers to amended petitions and supplements to petitions 
within 10 days after service of the amended petitions or supplements. 

, Also, if the Petitioners wait until 15 days before Ihe first prdIcaring conference 10 file amended and IUpplcmcntal. 
petitions, Ihe ansMft 10 those petitions would not be in the bands oC the Board and ""rues until the YerJ clay oC 
Ihe prdIcaring conference It the earliest, and possibly IICVCnI days later. In short, the Boan! and parues would 
not be prepucd 10 allcnd 10 the YerJ business Cor which Ihe prehcaring ccnCerence is convened if the achedule let 

out in Ihe Me is CollO'M:d. 
ID Parties 10 NRC proceedinp arc responsible Cor serving Iheir ""pets cIirecIly upon other patties and members oC 
Ihe Board in compIiancc wilh Ihe provisicns or 10 C.F.R. § 2.701. So far Ihe Petitioners have not been complying 
wilh the ICn'ice noquirancn1s. The Clczlc 10 Ihe Licensing Board will provide 10 Ihe Petitioners a current service 
list (or Ibis proceeding. Petitioners must carefully Collow Ihe provisims oC 10 C.F.R. Put 2 (Rules oC Practice) in 
Cuture filings. Intuitive intervention in NRC procccdinp bas a bigh prnbability oC failing. 

A copy of Ihe penincnt rqu1ations, 10 C.F.R. Parts 0 10 SO, is available from the U.s. Government Printing 
Office, Superintendent of Documents, Mail Stop: SSOP, Washington, DC 20402-9328 or may be examined at 
Ihe local public doc:umcnt roan as stated in Ihe F,tkral R"is~, notice oC Ibis proceeding. 
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The NRC Staff shall file answers lO amended petitions and supplements within 
15 days following their service. 

Bethesda, Maryland 
July 29, 1992 
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UNITED STATES OF AMERICA 
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The Nuclear Regulatory Commission (NRC) is denying a petition for rule· 
making (PRM 50·54) from Daniel Borson on behalf of the Public Citizen. The 
Petitioner requested that the NRC amend its regulations regarding the licenSe 
ing of independent power producers to construct or operate commercial nuclear 
power reactors. The petition is being denied on the basis that current NRC reg· 
ulations provide authority for the licensing of an Independent Power Producer 
(IPP) should such an application be submitted and for a review of the applicant's 
financial qualifications to construct and operate a commercial power reactor. 

REGULATIONS: INTERPRETATION (10 C.F.R. PART 50) 

The existing regulations in 10 C.F.R. Part 50 provide authority to request 
the necessary information from non-utility applicants to perform a financial 
qualifications review, as well as require the applicants to set aside funds for 
decommissioning of the reactor. 

REGULATIONS: INTERPRETATION (10 C.F.R. Part 140) 

Each licensee, utility or non-utility, is required by 10 C.F.R. § 140.21 to 
maintain adequate monies, through several approved methods indicated in that 
section, to guarantee payment of deferred premiums to satisfy its responsibility 
under the Price·Anderson Act 
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DENIAL OF PETITION FOR RULE MAKING 

I. THE PETITION 

In a letter dated November 22, 1989, Mr. Daniel Borson, on behalf of the 
Public Citizen, filed a petition for rulemaking with the NRC. The petition. which 
consisted of two parts, requested that: (1) NRC promulgate rules concerning 
the licensing of Independent Power Producers (IPPs) in general; and (2) these 
rules include specific criteria for financial qualifications for an IPP seeking a 
construction permit or an operating license for a commercial nuclear power 
reactor. 

n. BASIS FOR PETITIONER'S REQUEST 

Since all licensees of commercial nuclear power plants are presently regu
lated utilities, NRC regulations for financial qualification of licensees for the 
construction and operation of these facilities assume that local, state, or fed
eral regulatory bodies will ensure that nuclear licensees have sufficient funds to 
safely operate their facilities. Regulated utilities have defined fixed markets for 
their electricity and usually are assured a set return on the amount of investment 
in plants which is included in the rate base. However, IPPs, on the other hand, 
must compete openly in the wholesale marketplace and may not have a steady 
supply of customers for their power. Consequently, while their rates are usually 
set by the Federal Energy Regulatory Commission (FERC), if IPPs fail to sell all 
the electricity they produce, or if their plants fail to produce enough electricity, 
they may not make a profiL Therefore, the long-term financial stability of an 
IPP is less certain than that of a regulated utility. This potentially precarious 
financial position may adversely affect the accrual of decommissioning funds, 
the promptness of necessary maintenance and repairs, the payment of waste 
fees, and the ability to pay funds in the event of an accident at any commercial 
nuclear plant as specified under the Price-Anderson Act Currently, there are 
no regulations specifically addressing the licensing of IPPs or the transfer of 
licenses to IPPs. 

In light of the above, Public Citizen petitioned NRC to require an affirmative 
showing of financial qualification by an IPP seeking a construction permit, an 
operating license, or a transfer of licenses. Additionally, Public Citizen requested 
that the specific financial qualifications be made part of the IPP's application for 
a license. The financial questions should include but not be limited to requiring 
the IPP to: 
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Establish a procedure to ensure that sufficient funds will be available 
for payment to the Nuclear Waste RInd established by the Nuclear Waste 
Policy Act 

Establish a mechanism to ensure that the money that the Price
Anderson Act requires licensees to pay in the event of an accident at 
any commercial nuclear plant would be available when needed. 

Prepay into an external fund the cost of decommissioning the reactor, 
or demonstrate the absolute assurance by a financial institution that 
sufficient funds will be available for decommissioning. 

m. PUBLIC COMMENTS ON THE PETITION 

A notice of receipt of the petition for rulemaking was published in the Federal 
Register on March 12, 1990 (55 Fed. Reg. 9137). Interested persons were 
invited to submit written comments or suggestions concerning the petition by 
May 11, 1990. The NRC received 17 comments in response to the notice: 9 
from public utilities/industry representatives, 2 from public corporations, 2 from 
state agencies, 2 from citizens' groups, 1 from a private citizen, and 1 from the 
Department of Energy (DOE). The majority of the commenters (13) opposed 
granting the petition. The main reasons cited by the commenters who were 
opposed to the petition were: 

The DOE, the New York Power Authority, and others, stated that 
they believed that current NRC regulations are sufficient to recognize an 
entity other than an electrical utility as a licensee for a nuclear power 
plant. Further, they stated that Part 50 contains language that allows the 
Commission to obtain information on the financial integrity of an IPP to 
assure itself that the IPP is qualified to build, operate, and provide for 
other financial obligations in connection with the plant for the life of the 
license. 

The Nuclear Management and Resources Council (NUMARC) as well 
as several utilities pointed out that the Petitioner failed to indicate any 
specific areas of the regulations that required change or to provide any 
arguments to justify the need for additional regulations at this time. 

Financial qualifications for licensees are addressed in the current 
regulations (10 C.F.R. Parts 50 and 140) and apply to all applicants. 

A private citizen pointed out that the promulgation of additional rules 
is not required to ensure the protection of the health and safety of the 
public. 

Several commenters pointed out that any lender or investor supporting 
an application from an IPP would clearly insist on adequate financial 
arrangements to address all significant contingencies. 
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The Palisades Generating Company pointed out that the IPP concept 
has not yet been applied to nuclear plants; even in the nonnuclear 
segment of the electric industry, the concept is still evolving. 

The remaining four commenters were in favor of granting the petition. 
The reasons provided for supporting the petition are as follows: 

The State of DIinois stated that specific financial qualifications should 
be made a part of the application for an operating license. Satisfactory 
monetary provisions for plant decommissioning, Price-Anderson insur
ance, and disposal of radioactive waste must be assured. IPPs should 
have no less culpability than a regulated utility. 

The Ohio Citizens for Responsible Energy stated that NRC has 
developed no substantive rules or a body of case law to address a 
situation such as the completion and operation of a nuclear reactor 
such as Perry 2 by an IPP. Stringent financial qualifications review and 
standards are essential to ensure that the IPPs have sufficient funds to 
cover appropriate expenses. 

The Alabama Public Service Commission stated that the assumption 
should not be made that current regulations would encompass new 
entrants such as IPPs. Further, IPPs need to know what will be required 
by the NRC to determine whether to construct or operate a nuclear 
reactor and be reasonably sure of making a profit. 

Public Citizen sent in a letter to NRC and reiterated essentially what 
had been stated in their petition. 

IV. REASONS FOR DENIAL 

Upon receipt of the petition from Public Citizen, the Staff examined the 
petition in detail to determine which specific regulations the Petitioner believed 
should be amended to address the licensing of an IPP, or which regulations 
were inadequate to determine the financial qualifications of an IPP. However, 
the Petitioner provided no specific reference to the regulations in 10 C.F.R. 
Chapter I that should be amended. 

The Staff then examined each of the seventeen comments submitted by the 
public on the petition. None of the four commenters who favored granting 
the petition provided any reference to the specific regulations that should be 
amended by rulemaking. One of the commenters stated that specific financial 
qualifications should be made a part of the application for an operating license 
and that satisfactory monetary provisions for plant decommissioning, Price
Anderson insurance, and disposal of radioactive waste should be ensured. The 
Staff agrees that this type of information is important to any license application 
and such information will be reviewed in detail during any license review of an 
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IPP. Another commenter stated that IPPs should have no less culpability than a 
regulated utility. The Staff also agrees with this statement. Another commenter 
stated that NRC has not developed a "body of case law" to address IPPs. NRC 
has not developed a "body of case law" because an IPP has yet to submit an 
application for a construction permit or operating license, and the Staff believes 
that the current regulations provide authority to review an application by an IPP 
should one be submitted. 

In its petition, Public Citizen has not presented any tangible evidence as to 
why or how the NRC regulations are inadequate. No'r does the Public Citizen 
demonstrate or state how the NRC would fail to apply existing regulations on a 
case-by-case basis to the circumstances of an IPP before making the necessary 
public health and safety findings prior to the issuance of any permit or license. 
The Staff agrees with the comments of the DOE, NUMARC, and others that the 
current regulations in 10 C.F.R. Part 50 can be appropriately applied to IPPs. 

The Staff believes that the existing regulations in 10 C.F.R. §§ 50.33 and 
50.75 provide the authority to request the necessary information from non
utility applicants to perform a financial qualifications review, as well as require 
the applicants to set aside funds for decommissioning of the reactor. The 
regulations in 10 C.F.R. § 50.75(d) specifically address "non-electric utility 
applicants" and require these applicants to submit a decommissioning report to 
the Commission describing the cost estimate for decommissioning the facility 
and the manner (which must be acceptable to the Commission) in which the 
funds will be set aside. Moreover, 10 C.F.R. 50.75(e)(2) specifically defines the 
acceptable financial assurance mechanisms for a licensee other than an electric 
utility. Public Citizen has not indicated in its petition where the Commission's 
regulations are inadequate for accommodating a non-utility applicant. 

Non-utility applicants for operating licensees must demonstrate financial 
qualifications pursuant to 10 C.F.R. § 50.57, and 10 C.F.R. § 50.80 allows 
the Commission to request information on the financial qualifications of any 
applicant for license transfer. 

Each licensee, utility or non-utility, is required by 10 C.F.R. § 140.21 to 
maintain adequate monies, through several approved methods indicated in that 
section, to guarantee payment of deferred premiums to satisfy its responsibility 
under the Price-Anderson Act. Moreover, if the suggested methods of guarantee 
are for any reason inadequate or inapplicable for a particular licensee, 10 C.F.R. 
§ 140.21(0 provides for "such other types of guarantee as may be approved by 
the Commission." 

Pursuant to Public Citizen's concern that non-utility applicants will not have 
sufficient monies available to fund their requisite payment to the Nuclear Waste 
Fund, the Staff believes that DOE, the agency that administers the Fund, is the 
best judge of whether a licensee has sufficient funds set aside to meet the costs 
of disposal of radioactive waste. 
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For the reasons cited above, the NRC denies the petition. 

Dated at Rockville, Maryland, 
this 27th day of July 1992. 
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GENERAL ELECTRIC STOCKHOLDERS' 
ALLIANCE, sf al. 

Docket No. PRM 20-19 

July 27, 1992 

The Nuclear Regulatory Commission (NRC) is denying a petition for rule
making (PRM 20-19) from Betty Schrocder on behalf of the General Electric 
Stockholders' Alliance, et al. The Petitioner requested that the NRC issue a 
regulation to require that a detectable odor be injected into the emissions of 
nuclear power plants and other nuclear processes over which the NRC has ju
risdiction. The petition is being denied on the basis that the proposed action is 
not necessary because: (1) current monitoring and emergency response proce
dures provide an adequate level of safety; (2) it would not result in any increased 
protection of the public health and safety and as a result would not meet the 
Commission's "Backfit Rule," 10 C.F.R. § 50.109; (3) the proposed action is not 
technically feasible; and (4) the injection of odors in detectable concentrations 
over the Emergency Planning Zone for a nuclear power plant or suitable area 
for other nuclear facility would likely be detrimental to the environment 

TECHNICAL ISSUES DISCUSSED 

The following technical issues are discussed: Emergency Plans; Environ
mental Effects of Odorants; Health Effects; Low-Level Radiation Releases; Ra
dioactive Plumes; Radiological Monitoring. 
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DENIAL OF PETITION FOR RULEMAKING 

I. THE PETITION 

In a letter dated October 8, 1988, Ms. Betty Schroeder, Secretary of the 
GE Stockholders' Attiance, filed a petition for rulemaking with the NRC on 
behalf of herself, the Alliance, and "all the people in the country [USA] and all 
future generations." The Petitioner requested that the NRC issue a regulation to 
require that a detectable odor be injected into the emissions of nuclear power 
plants and other nuclear processes over which the NRC has jurisdiction. The 
petition specified that the injected odor be similar to, but recognizably different 
from, the mercaptans used in natural gas. 

n. BASIS FOR REQUEST 

As a basis for the requested action, the Petitioner stated that compliance 
with this requirement would immeasurably improve health and safety of the 
public by providing for early detection of radiation leaks, giving the public 
notice of the need to take protective measures. The Petitioner recognized that 
nuclear facilities are required to maintain monitoring stations, but alleges that the 
accident at Three Mile Island demonstrates deficiencies in the capability to alert 
the public of dangerous releases. In addition, the Petitioner claims that radiation 
plumes are erratic and unpredictable in their dispersion upon release because 
of varying weather and geophysical characteristics of the terrain. Furthermore, 
the Petitioner asserts that scientific studies prove that even the smallest amounts 
of ionizing radiation cause harmful health effects, stating that there is ample 
evidence that radiation causes increased infant mortality, genetic abnormalities, 
cancer and leukemia, and makes the body more prone to disease by "lowering" 
the immune system. 

By example, the Petitioner asserts that the natural gas industry requires 
inexpensjve, nontoxic mercaptans (recognizable odors) to be injected into gas 
to help people detect gas leaks and to provide confidence that the use of gas is 
safe. 

m. PUBLIC COMMENTS ON THE PETITION 

On February I, 1989 (54 Fed. Reg. 5089), the NRC published a notice of 
receipt of the petition for rulemaking in the Federal Register. Interested persons 
were invited to submit written comments or suggestions concerning the petition 
by April 3, 1989. The NRC received 52 letters of comment in response to the 
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notice: 28 letters from individuals with 3 opposed. 24 in favor, and 1 urging a 
feasibility analysis; 10 letters from industry and industrial organizations argued 
against the petition; 13 public interest groups responded with 1 opposed, 10 in 
favor, and 2 requesting that NRC examine the technical feasibility of such a 
requirement; and 1 local governmental entity in favor. 

Many of the commenters in favor of the petition gave no reasons for their 
support. Some only provided statements, without giving the basis for their 
statements, that this requirement would provide assistance in detecting leaks 
and/or normal releases, that it would provide the public an advanced warning 
of leaks, or that it would enhance the public's ability to take protective actions 
or save lives. A number of commenters stated or implied that it would improve 
public health or safeguard the future. Two commenters suggested property loss 
and damage would also be avoided. One commenter stated that it would improve 
NRC awareness of public exposure. Several of the commenters who favored the 
petition felt it was important to assuage worries of the public, increase public 
awareness, or aid public acceptance concerning nuclear power and radioactive 
emissions. One com menter, however, suggested that if an odorant were added 
to all emissions that it could mean the end of nuclear power. One commenter 
wanted to be able to detect leaks because she does not trust the government. 
One commenter also stated that if the NRC was unwilling to require the odorant, 
the NRC would be demonstrating to the public that it was hiding the danger 
from emissions. One com menter, who was apparently in favor of the petition, 
simply submitted an article which addressed lasting problems resulting from_ 
the accident at Three Mile Island. A few commenters seemed to be in favor 
of the odorant only for leaks or abnormal releases, a few clearly believed that 
information on all releases should be provided to the public in this way. One 
of these commenters contended that there was no proof that allowable levels of 
releases were not harmful. Two commenters stated that the public had a right 
and a need to know about all exposures. Although a few commenters gave 
an opinion that it would be technically feasible, none gave any information to 
support that statement other than noting the benefits of the use of mercaptans 
in natural gas. 

None of the commenters presented any information that was convincing 
concerning the need for or the feasibility of the proposed requirement. 

Although the Petitioner's proposal, if it were feasible, would provide one 
method of warning the public, the means currently in place are more effective. 
As discussed further below, the comparison with mercaptans in natural gas 
breaks down when one goes beyond the simplest of factors. As for this method 
providing more information to the NRC on public exposures, current systems 
for measuring releases, estimating doses to the public, and reporting to the 
NRC are more accurate than the use of an odorant in emissions would be. 
As to the public's right and need to know what their exposures are, existing 
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information, though not direct, is available to the public. fur example, the 
NRC publishes an annual report entitled "Radioactive Materials Released from 
Nuclear Power Plants" compiled by Brookhaven National Laboratory for U.S. 
Nuclear Regulatory Commission, NUREG/CR-2907.1 Various volumes cover 
different report years (each also summarizes previous data). Whether or not 
such a requirement in the long run would improve or diminish the public's faith 
in nuclear power would be difficult to predict; however, the question becomes 
irrelevant given the many arguments against the use of an odorant 

Three of the commenters that supported adding an odorant to emissions also 
suggested the addition of a safe, nontoxic colorant 

This suggestion is outside the scope of the original petition. However, the 
Commission notes that although a colorant might have some small advantage in 
terms of the timing of any warning, most of the considerations applicable to the 
use of an odorant would also be relevant to a similar use of a colorant 

The commenters that opposed the petition presented significant reasons for 
their opposition. Many commenters stated that there would be no significant 
increase in the protection of public health and safety. A few commenters 
concluded that the requirement would have a negative impact on public health 
and safety and the environment. Some concluded this because of the difficulty 
of choosing an odorant that would not be toxic when using the large quantities 
that would be necessary. Others were concerned that the safety of plants would 
be reduced. Some of the reasons expressed for this second concern were that: 
an odorant would make it difficult for workers to respond in an emergency, 
problems of odorants at the plant would make a nuclear incident more probable, 
an odorant might be explosive in the containment or corrosive, an odorant might 
be detrimental to the functioning of emergency equipment, and modification to 
systems might be necessary. 

A number of the commenters stated that existing effluent monitors and 
notification procedures are more feasible, more sensitive, and more orderly and 
that present regulations require the integration of instrumentation and public 
notification procedures that would allow an adequate time for protective actions. 
Some concluded that the use of an odorant would be unreliable and inaecurate. 

Many of the commenters indicated that use of an odorant is not feasible 
and discussed the technical difficulties. The main points were that: (1) the 
quantity of odorant required for even a threshold detection in an Emergency 
Planning Zone (radius of about 10 miles) for a nuclear power plant is greater 
than is feasible, (2) odors could not be related to the amount of radiation 

1 Copies of NUREOs may be purchased from the Superintendent of Doc:umcnts, u.s. Government Prlnling Office, 
P.O. D~ 37082, Wuhington, DC 20013-7082 Copies an: also IVIilable fnm the Natimal Tcchnica1lnformatim 
Service, S28S Port Royal Road, Springfield, VA 22161. A copy is also IVIilable for inspcctim and/or copying at 
the NRC Public Doc:umen1 Room, 2120 L StIcct, NW (Lower Levd), Wuhington, DC. 
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because of different half-lives or different concentrations, and (3) it is technically 
untenable to label fission products with an odor. Some commenters discussed 
the differences between radioactive emissions and the use of mercaptans in 
natural gas. They pointed out that: (1) natural gas is piped directly to and 
used in homes and buildings where there are no other warning devices and 
where a leak can create an immediate hazard to life and health; (2) mercaptans 
in natural gas are intended for the detection of very localized leaks, thus very 
small concentrations are used; and (3) mercaptans are gases that dissolve into 
the natural gas. These commenters stated that the situation with radioactive 
emissions is drastically different with the objective of detecting releases to the 
unbounded outdoors for miles around. 

Some commenters indicated the importance of a unique odor and discussed 
problems with the choice of an odorant A number of commenters including 
one in favor of the requirement pointed out problems with mercaptans or sim
ilar compounds. One commenter submitted extensive information concerning 
the toxicity of various mercaptan compounds. One commenter suggested pep
permint or a specific perfume. Another commenter pointed out that even a 
usually pleasant odorant could be an allergen to some people. 

Other problems pointed out by the commenters were: (1) the odorant would 
be overwhelming on site ard possibly toxic to workers, (2) there would be a 
likelihood of false alarms' as a result of similar odors or because of system 
malfunctions, (3) the length of time for the odor to reach the public would be 
unacceptably long, (4) the cost of the system would be an unnecessary financial 
burden to licensees, and (5) the public would have to be trained to recognize 
the odor. Some problems pertaining particularly to the use of an odorant in 
routine emissions were noted: (1) a problem of aesthetics for nearby residents, 
(2) olfactory fatigue, and (3) the possibility that the odor would become too 
familiar and not be responded to when appropriate. 

Generally, the NRC agrees with those commenters who were opposed to 
the petition. Although there may have been a few minor overstatements or 
misstatements, the NRC agrees that all of the basic reasons given by the 
commenters for opposing the petition are valid. 

In addition, two responders submitted that in accordance with 10 C.P.R. 
§ 2.803, the NRC should not have instituted this proceeding on the basis that the 
petition was without merit and a waste of NRC, industry, and public resources 
and presumably not worth public comment 

The NRC's regulations require that a petition that meets the threshold 
requirements in 10 C.P.R. § 2.S02(c) be docketed as a petition for rulemaking. 
Although publication for comment in the Federal Register is discretionary, it is 
not a burdensome procedure and affords members of the public an opportunity 
to participate in the agency's deliberative processes that would not otherwise 
be available. Public comment is frequently of value in considering the merits 

41 



of a petition, particularly where the petition raises an issue for the first time. 
Generally, the NRC prefers to err on the side of openness rather than invite 
public distrust. 

IV. REASONS FOR DENIAL 

The NRC has considered the petition, the public comments received, and 
other related information and has concluded that the issues raised by the petition 
are without merit The following is a discussion of the details of that conclusion. 

The primary concern of the Petitioner is a perceived need to improve the 
health and safety of the public by improving the detection of radiation leaks 
and providing the public with notification to take protective measures. In fact, 
for the case of nuclear power reactors, systems for the detection of radioactive 
leaks and the ability to quickly notify the public to take protective measures are 
in place as required by NRC regulations. A number of these measures were 
instituted based on lessons learned from the TMI accident 

Sensitive and redundant radiation monitors are located throughout nuclear 
power plants to provide detection and alarm capability at the point of release. 
These monitors measure, numerically and directly, the amount of radiation. In 
contrast, if detection of radiation were dependent upon identification of an odor 
by a person offsite rather than an instrument, the detection would be delayed 
by at least the time it would take to reach the first person off site trained to 
recognize the odor. At best, the use of an odorant in conjunction with radioactive 
emissions would be an indirect and not a quantitative indication of the presence 
of radioactivity. 

The Petitioner contends that the accident at Three Mile Island demonstrated 
deficiencies in the ability to alert the population of dangerous releases.2 After 
the accident, the NRC did conclude that the requirements for emergency 
preparedness needed to be significantly upgraded. Consequently, regulations 
elaborating the scope and contents of emergency plans for nuclear power plants 
were instituted. Included in these requirements are capabilities to promptly and 
accurately detect releases of radioactivity, as well as the potential for a release, 
and to notify the public within 15 minutes of the declaration of an emergency. 
Before a nuclear power plant is licensed to operate, the NRC must verify that 
the licensee's emergency plans and procedures are adequate to protect the public 
health and safety in the event of an accident. Further, the emergency planning 
for these licensees must be coordinated with local and state authorities. Also, 

2The Petitioner should note that careful analysis of the actual radioactive release during the accident at Three 
Mile Island showed that the resultant dose to the public was comparable to that which would result from one or 
two trans-Atlantic commercial airline trips. and therefore. would not be considered dangerous. 
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emergency plans must be maintained and updated annually and exercises must be 
conducted annually (with state and local participation biannually). In addition, 
the NRC inspects licensees 'annually to ensure compliance with the regulatory 
requirements. 

In summary, for the case of nuclear power plants, a system is already in 
place, which the NRC has previously determined provides adequate protection 
of the public health and safety. It is unlikely that the addition of an odorant to 
emissions could add any margin of safety to that provided by existing systems. 
Therefore, the addition of an odorant to the radioactive emissions from power 
reactors would not meet the Commission's Backfit Rule, 10 C.F.R. § 50.109. 

In the case of NRC licenses other than those for power reactors, emergency 
preparedness is commen'surate with the hazard. The potential radioactive hazards 
from most of these licensees are not sufficient to affect the general public. 
However, for those licensees with sufficient materials to meet the criteria 
for requiring an emergency plan, the appropriate surveys and monitoring for 
radioactive releases are required, as well as timely reporting of radioactive 
releases to the proper authorities. As in the case of power reactors, the existing 
required systems have been judged adequate and arc superior to the indirect 
indication that would be provided by an associated odorant 

The Petitioner specifically asserts that radiation plumes are erratic and 
unpredictable in their dispersion upon release because of varying weather and 
geophysical characteristics of the terrain. 

Plumes of radioactive substances behave in accordance with their physical 
and chemical characteristics. In this respect. they are no different from plumes 
of stable elements with the same physical and chemical characteristics, such as 
temperature, velocity, density, particle size, etc. The NRC, other federal agen
cies, and licensees routinely predict the dispersion of radioactive plumes based 
on dispersion models (that are often computerized) that include factors such as 
weather and terrain. As with all modeling there are associated uncertainties. 
These models are used to predict the path of plumes and to enable public of
ficials to recommend protective actions before the plume arrives at downwind, 
populated areas. 

In contrast. the use of odorants would require the arrival of the plume in 
populated areas to initiate any protective actions. Precautionary evacuation, 
with virtually no radiation dose to the public, would not be an option with the 
use of an odorant An additional problem is that a gaseous odorant may not 
have the same physical characteristics as the radioactive releases and thus may 
not follow the same path as the radioactive emissions. If this were the case, the 
detectability of the odorant may not be a good indicator of the presence or the 
concentration of radioactivity. 

As discussed extensively by some of the commenters, the use of an odorant 
for the purpose of warning people of radioactive releases is not feasible. Most 

43 



sources of potential releases are not in a form such that an odorant could be 
dissolved into or otherwise associated with the radioactive material in a way that 
they would be automatically released together. It would be necessary to rely on 
a system of detecting radioactivity, such as existing measuring devices, which 
would then trigger the addition of odorants to stack effluents or venting systems. 
It would not be possible to account for all sources of releases, although main 
stacks or vents would be the primary sources of releases. In part because of the 
complexity of implementing such a requirement, reliance on licensee compliance 
and government enforcement would still be necessary. Thus, the problem of lack 
of trust of a segment of the public in the licensees and the government could 
not be eliminated. 

A further concern is that the concentrations of odorants used would have 
to be very high at the point of release in order to be detectable at any 
significant distance. Concentrations reaching people would vary considerably, 
depending on the distance from the source and other factors, such that odors 
would likely be overwhelming on site and in some locations off site and quite 
possibly toxic while being undetectable at other locations. As noted above, it 
would also be impossible for the chemical and physical characteristics of the 
odorant to match those of all the releases that are both gaseous and particulate. 
Thus, the concentrations of odorants would not remain proportional with the 
concentrations of contaminants. The concentrations of odorants would also not 
match the relative hazard of contaminants, because the radiotoxicity of various 
nuclides varies greatly. 

The prospect of injecting an odorant into emissions of radioactivity also 
raises an environmental issue. If the odorant were used in connection with 
normal permitted releases as specifically suggested by some of the commenters, 
it would cause the institution of an objectionable and continual insult to the 
air quality in and downwind from licensed facilities. fur example, it is highly 
likely that the addition of a mercaptan-like odorant to radionuclides used in the 
nuclear medicine sections of hospitals would be intolerable. Similarly, residents 
downwind from nuclear power plants would be subjected to a decreased quality 
of air. It would be difficult, if not impossible, to select an odorant that would not 
be toxic in the concentrations required. As discussed above, the addition of an 
odorant would provide little, if any, benefit to the protection of the public health 
and safety. Therefore, the detrimental effects on the environment outweigh the 
benefits, if any, of injecting an odorant into radioactive emissions from NRC 
licensed facilities. 

The petition erroneously states that scientific studies prove that even the 
smallest amounts of ionizing radiation cause harmful health effects. On the 
contrary, there is a controversy in science on the health effects, if any, of very 
small doses of ionizing radiation. Nonetheless, the NRC regulates on the basis 

• of the linear nonthreshold hypothesis which assumes that there is no threshold 
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of dose below which there is no harm, i.e., that even the smallest doses are 
potentially harmfuJ.3 

Taking all the considerations above into account with respect to the early 
detection goal of the proposed requirement, the Petitioner fails to recognize that 
more timely and sensitive methods of detection of radioactive emissions are 
already in place. Similarly, with respect to the ability to notify the public to 
take protective actions in a timely manner, the Petitioner does not recognize that 
an effective method for notifying the public is already in place. 

Therefore, there would be little, if any, increased benefit to the public health 
and safety as a result of the proposed requirement 

In conclusion, the NRC finds the petition without merit, and denies the 
petition. 

Dated at Rockville, Maryland, 
this 27th day of July 1992. 

For the Nuclear Regulatory 
Commission 

James M. Taylor 
Executive Director for 

Operations 

'Thc Petitioner also enmeous1y ltates !hat 1hc natural gu industry n:qu~ 1hc injection of odors into gu ror 
c:ammcrclal and domestic usc. In ract, it il1hc rcdcral government that ~ 1hc usc of odorants in natunl gu 
u &tiled in 1hc reguiationa (49 c.F.R. § 192626). 
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(Applications to Suspend 
Antitrust Conditions) 

August 12, 1992 

The Commission denies City of Cleveland's appeal of a Prehearing Confer
ence Order, LBP-91-38, 34 NRC 229 (1992), which granted Applicants' hearing 
petitions. The Commission determines that its broad authority to amend licenses 
at the request of licensee extends to requests for amendments to antitrust condi
tions. The Commission also denies City of Cleveland's motion for revocation of 
the Commission's referral of the hearing requests to the Licensing Board. The 
Commission determines that the Licensing Board's development of a detailed 
record and analysis of the complex issues raised in this proceeding will aid the 
Commission in any review that may be undertaken. 
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ATOMIC ENERGY ACT: AUTHORITY TO AMEND OPERATING 
LICENSES 

Amendments to operating licenses are contemplated under both the Atomic 
Energy Act (AEA) and the Commission's implementing regulations. See AEA 
§§ 161. 182. 183. 187. 189.42 U.S.C. §§ 2201.2232, 2233.2237.2239 (1988); 
10 C.F.R. §§ 50.90. 50.92 (1992). 

ATOMIC ENERGY ACT: RIGHT TO A HEARING 

Hearing rights provided in section 189 01 the Atomic Energy Act may be 
invoked not only by interested members of the public but also by license 
applicants or licensees. 42 U.S.C. § 2239(a)(I) (1988). 

ATOMIC ENERGY ACT: RIGHT TO A HEARING 

Although a license applicant or licensee may have a right to a hearing under 
section 189 of the AEA if its interest is adversely affected (e.g .• if a license 
or amendment application is denied or a license is suspended or revoked), a 
hearing must still be requested; otherwise Staff's decision is final. See 10 C.F.R. 
§§2.103(b), 2.105(d), 2.108(b), 2.1205 (1992). 

ATOMIC ENERGY ACT: ANTITRUST JURISDICTION 

The Commission has jurisdiction under sections 103, 161, and 189 of the 
AEA to entertain Applicants' request to amend their licenses to suspend the 
effect of antitrust conditions. Neither the statutory language nor the legislative 
history of section 105 of the AEA suggests that Congress intended antitrust 
license conditions to be immutable, irrespective of whether the C9nditions have 
become unjust over time. Neither Houston Lighting and Power Co. (South Texas 
Project, Units 1 and 2), CLI-77-13, 5 NRC 1303 (1977), nor Florida Power 
and Light Co. (SL Lucie Nuclear Power Plant, Unit 1; 1\ukey Point Nuclear 
Generating Plant, Units 3 and 4), ALAB-428, 6 NRC 221 (1977), prohibit 
suspension of antitrust conditions at a licensee's requesL 

ATOMIC ENERGY ACT: RIGHT TO A HEARING 

Staff's consideration of Applicants' amendment request was not a "hearing" 
that satisfies section 189 of the AEA; Staff's determination was administrative in 
nature and does not suffice as an adjudicatory review of the application request. 
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MEMORANDUM AND ORDER 

I. INTRODUCTION 

The Atomic Safety and Licensing Board (Licensing Board) granted hearing 
petitions of Ohio Edison Company, Cleveland Electric Illuminating Company, 
and Toledo Edison Company (Applicants) in a Prehearing Conference Order 
dated October 7, 1991. LBP-91-38, 34 NRC 229. The City of Cleveland (Cleve
land), an intervenor in the instant dockets, appealed this order on the grounds 
that this proceeding lacks a legal basis. Cleveland also sought revocation of 
the Commission's referral of the hearing requests to the Licensing Board. For 
the reasons stated below, we deny Cleveland's appeal and deny the motion to 
revoke the referral. 

The effect of our order is simply to allow the Board and parties to proceed to 
resolve the question of whether Applicants were properly denied suspension of 
antitrust conditions attached to their licenses. However, as we explain below, the 
basis for our decision involveS intricate considerations relating to our regulatory 
authority. 

n. BACKGROUND 

This matter began when Ohio Edison Company filed an application in 
September 1987 for an amendment to suspend the antitrust conditions in the 
operating license for the Perry Nuclear Power Plant In May 1988, Toledo Edison 
Company and Cleveland Electric Illuminating Company filed a joint application 
also requesting relief from the Perry antitrust conditions and additionally seeking 
suspension of the antitrust conditions in the Davis-Besse nuclear plant licenses. 
After considering public comments and advice from the Department of Justice's 
Antitrust Division, the Nuclear Regulatory Commission (NRC) Staff in April 
1991 denied the Applicants' requests. 56 Fed. Reg. 20,057 (May I, 1991). 
The Applicants petitioned for a hearing on the Staff's denial of the requested 
amendment The Applicants' hearing petitions were filed with the Office of the 
Secretary (Secretary) of the Commission in accordance with Staff's notice of 
denial of the Applicants' amendment requests. After receiving the requests for 
a hearing, petitions for intervention, and Cleveland's opposition to a hearing, 
the Secretary referred the requests and petitions to the Licensing Board for 
appropriate action. 1 

1 Su Memorandum from SJ. Chilk. Secrctuy, to B. Paul Ccacr. Jr., Otic! Administrative Judge. Atomic Safety 
and Uccming Board Pond (June 7,1991). 
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The Licensing Board ruled on the requests for hearing and petitions for 
intervention and other threshold procedural matters in its Prehearing Conference 
Order, LBP-91-38, supra. Pursuant to 10 C.F.R. § 2.714a, Cleveland filed 
its appeal of LBP-91-38. The Applicants and Staff opposed the appeal. 
Additionally, on December 19, 1991, Cleveland filed a motion, also opposed by 
Staff and Applicants, for Commission revocation of the referral of the hearing 
petitions to the Licensing Board and also for Commission adoption of NRC 
Staff's April 24, 1991 decision denying the Applicants' amendment requests. 

III. THE LICENSING BOARD'S DECISION 

In determining whether to grant the Applicants' hearing requests, the Li
censing Board addressed Cleveland's four main objections to entertaining such 
a hearing: (1) the Applicants were not "person[s] whose interest may be af
fected" by this proceeding such that they are entitled to a hearing under section 
189a(I) of the Atomic Energy Act (AEA);2 (2) section 189a(1) does not enu
merate the subject matter of this proceeding as being subject to a hearing, i.e., 
the denial of a request for suspension of antitrust conditions; (3) Applicants 
have already had their hearing before Staff; and (4) the Commission lacks the 
authority to grant the relief requested.3 

In LBP-91-38, the Licensing Board easily dismissed Cleveland's first three 
arguments. The Licensing Board concluded that Applicants are considered 
"persons" within the meaning of the AEA and that their "interests" are affected 
by the outcome of this proceeding because it is their amendment request that 
was denied.4 Although the Licensing Board conceded that a "suspension" is not 
typicaIIy considered an amendment, the Licensing Board nevertheless concluded 
that the word suspension is used in the instant applications to characterize 
Applicants' request to have the antitrust conditions nullified, and as such is 
"by any reasonable interpretation" a request for an "amendment" of the existing 
operating licenses.s Furthermore, the Licensing Board found that Staff's review 
was not an adjudicatory determination regarding the merits of the application to 
which Applicants are entitled under section 189a. Although an administrative 
denial by Staff regarding an amendment application may be dispositive, the 
statute requires a hearing if the Applicants request one. 

The Licensing Board found more problematic Cleveland's fourth argument 
regarding whether the Commission has the authority to suspend antitrust con
ditions after the issuance of the operating license. Recognizing the Commis-

242 U.S.C. § 2239(.)(1) (1988). 
3 LBP-91-38, supra, 34 NRC .t 237. 
4 /d. at 238. 
SId. .t 238-39. 
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sion's limited antitrust jurisdiction under section 105 of the AEA,6 the Licensing 
Board nevertheless determined that the Commission has the statutory authority 
to amend antitrust conditions under the general provisions contained in section 
189a of the AEA and implemented in 10 C.F.R. § 50.90 providing for amend
ments to licenses at the licensees' request. 

IV. ARGUMENTS BEFORE THE COMMISSION 

On appeal, Cleveland argues that the Licensing Board erred in relying on 
section 189a of the AEA for authority to conduct the antitrust review sought 
by Applicants.' Cleveland argues that section 189a is purely procedural in 
nature and does not grant a substantive right to amend the operating license. 
In addition, according to Cleveland, section 189 confers hearing rights on 
the public only, not on the Applicants. Cleveland further maintains that the 
Licensing Board misinterpreted the statute and its implementing regulations 
(specifically, 10 C.F.R. § 50.90) regarding the authority of the Commission to 
conduct postlicensing antitrust review. Cleveland interprets prior Commission 
decisions, namely, Houston Lighting and Power Co. (South Texas Project, Units 
1 and 2), CLI-77-13, 5 NRC 1303 (1977) (South Texas), and Florida Power 
and Light Co. (St. Lucie Nuclear Power Plant, Unit 1; Thrkey Point Nuclear 
Generating Plant, Units 3 and 4), ALAB-428, 6 NRC 221 (1977) (St. Lucie), to 
hold that any postlicensing antitrust review is prohibited. In addition, Cleveland 
argues that the Commission's authority to enforce antitrust license conditions 
does not include the authority to delete or modify those same conditions. 

Finally, Cleveland maintains that section 105 of the AEA provides the only 
authority for the Commission to conduct antitrust review, and because that 
section does not provide authority to conduct postlicensing review, a licensee 
cannot confer this jurisdiction simply because it volunteers to undergo the 
amendment process.' 

The NRC Staff maintains that the Licensing Board was correct in determining 
that the Commission has authority to conduct a hearing regarding the amendment 

642 u.s.c. 12135 (1988). 
, See Brief of City of Cleveland, Ohio, in Support of Notice of Appeal of Prehearing Coofcrcnce Order Granting 

Request for Hearing at 36-37 (Oct. 23, 1991) (Cleveland', Brief). 
8 Cleveland hal moved for leave to file a reply to the Applicants' and Staff', brief, opposing Cleveland', appeal. 

Cleveland's reply was attached to the motion. NRC Staff opposes this motion, and hu requested that, if the motion 
is granted, Staff should be pcrmiucd to respond to Cleveland', reply. See NRC Staff', Answer in Opposition to 
the Motion of the City of Clcvcland, Ohio, for Leave to HIe a Reply Brief at 2 (Dec. 26, 1991). We find that the 
reply adds nothing of substance to Cleveland', position. It essentially provides additional comments regarding 
the same arguments that were addressed in Clcvcland', original brief. For these reasons, Clcveland', motion for 
leave to file a reply tc. ita brief in suppolt of ita appeal of LBP-91-38 is "";eel. 
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or modification of license conditions, including antitrust conditions.' According 
to Staff, section IDS of the AEA limits the Commission's authority to initiate 
antitrust review. However, Staff contends that section lOS does not specifically 
address license amendments sought by licensees and thus cannot be interpreted 
as limiting the Commission's general authority to amend licenses that it issues. 
Staff argues that South Texas and St. Lucie address only whether the NRC 
can impose new restrictions due to alleged anticompetitive behavior by a 
licensee, but do not specifically address license amendments sought by licensees. 
Moreover, the Staff contends that the Commission's broad statutory power to 
impose conditions in a license includes the power to relax such conditions if 
circumstances warrant 

The Applicants' arguments are essentially the same as those of NRC Staff.IO 
However, in addition, Applicants emphasize that their requests here should not 
entail a traditional "antitrust review" under section IDS. More specifically, 
the Applicants argue that the purpose of a traditional section IDS antitrust 
review is to determine whether licensees are or were acting anticompctitively in 
order to determine whether new antitrust conditions are warranted on a license. 
Applicants agree that this type of antitrust review is limited under section 105. 
In this proceeding, Applicants argue that a traditional "antitrust review" is not 
required to resolve the questions raised, but mther that statutory interpretation of 
section IDS of the AEA is necessary.JI In support of their argument, Applicants 
note that a threshold question now before the Licensing Board, as agreed to by 
all the parties, is whether the Commission has the general authority to retain 
antitrust license conditions under certain circumstancesP Therefore, according 
to Applicants, the limitations on postIicensing "antitrust review" do not apply 
in this case. 

'NRC Stair, Bric! in Opposition \0 the City of Ceve1and', Appeal of Preheating Conference Order Granting 
Rcquest for Hearing (Nov. 21,1991). 
10 ApplianlS' Bric! in Opposition \0 the Appesl of the City of Cevelmd. Ohio. of the licensing Board', 
Prehearing Confermce Order (Nov. 21, 1991). 
11,4. at S-8. 
12The parties informed the licensing Board that they all agreed upon the following as the "bcdrodt" legal issue 
in this proceeding: 

Is the Cmunission without authority as a matter of Jaw under 'ection lOS of the Atanic Energy Act 
\0 main antiUUII licmsc: conditions contained in an operating li= if it finds that the actual cost of 
electricity from the licensed nuclear power plant is higher Ibm the coot oC the electricity from alterlUltive 
sources. all as appropriately measured and compared? 

And. the parties further agreed \0 address the following issue: 
Am the ApplianlS' rcquesII for lUSpa1Sion oC the antitrust license conditions barred by res judicata, or 
coUatcrsl estoppel. or laches, or the law of the case? 

Su Lruer Crom R. Goldbag and C. Strother. Jr., Counsel Cor the City oC Ccve1and, to Judges Miller, Bcc:hhoefcr, 
and Bollwezk (Nov. 7, 1991). 
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V. ANALYSIS 

A. The Commission'S General Authority Over Licenses 

It is clear that the Commission can amend licenses. Amendments to licenses 
are contemplated under both the AEA and the Commission's implementing 
regulations.Jl Although, as Cleveland points out, section 189 does not provide 
the substantive standard by which the proposed amendment should be judged, 
section 189a does provide a right to a hearing and prescribes procedural 
requirements attaching to certain specified NRC actions, including proceedings 
to amend licenses. 

Contrary to Cleveland's assertions, the hearing righlS provided in section 189 
may be invoked not only by interested members of the public but also by license 
applicants or licensees. Section 189a(1) provides in its pertinent part: 

In any proceeding under this Act, for the granting, suspending, revoking, or amending of any 
license or construction permit, or application to transfer control, and in any proceeding for 
the issuance or modification of rules and regulations dealing with the activities of licensees, 
and in any proceeding for the payment of compensation. an award of royahies under sections 
153, 157. 186c, or 188, the Commission shaIl grant a hearing upon the request of any penon 
whose interest may be affected by the proceeding, and shall admit any such penon as a party 
to such proceeding.'4 

Apparently Cleveland concedes that Applicants are "persons" within the mean
ing of AEA § 11, 42 U.S.C. § 2014 (1988), and have an interest affected by 
this proceeding. However, Cleveland maintains that the language contained in 
section 189a(I), which states that a person whose interest is affected by a pro
ceeding shall be admitted as a party to the proceeding, cannot be referring to the 
Applicants here because only persons other than the Applicants arc required to 
establish standing and must be admiued as parties.1S Cleveland's interpretation 
misses the purpose behind section 189, which is to provide an opportunity for 
hearing upon the request of any person whose interest may be affected by a pro
ceeding enumerated in that section. Although a license applicant or licensee may 
have a right to a hearing under section 189 if its interest is adversely affected 
(e.g., if a license or amendment application is denied or a license is suspended 
or revoked), a hearing must still be requcsted.16 Cleveland seems to assume that 
the Commission will always automatically hold a hearing upon a Staff denial 

13 See AEA U 161.182.183. 187. 189.42 U.s.c. §§2201. 2232. 2233. 2237. 2239 (1988); 10 C.F.R. §§ 50.90. 
50.92 (1992). 
1442 U.s.C. 12239(1)(1) (1988). 
U Oevcland•• Brief It 3841. 
16Su. e., .. 10 c.F.R. U2.1OS(d)(1). 2.202(1)(3) (1992). 

53 



of an amendment application.17 This is incorrect. In general, and in particular 
regard to an amendment proceeding, a hearing must be requested; otherwise 
Staff's decision is final.18 Although we agree with Cleveland that Applicants 
in this case do not have to file intervention petitions under 10 C.F.R. § 2.714 
to establish standing, the Applicants nevertheless had to and did file a timely 
demand for a hearing. In this respect, it was necessary for the Licensing Board 
to review the Applicants' demand for hearing and it was not until their hearing 
petitions were granted that the Applicants were "admitted" as parties. 

Cleveland contends that the lack of Commission case law establishing appli
cants' and licensees' rights under section 189, together with the cases that hold 
that section 189 confers hearing rights on the public,I9 supports the argument 
that section 189 does not confer rights on the Applicants here. However, the 
cases cited by Cleveland do not state that section 189 confers hearing rights on 
the public only. In fact, one case upon which Cleveland relies, Bel/olli v. NRC. 
assumes in the context of defining the rights of other persons in enforcement 
proceedings that licensees have a right to a hearing.20 The dearth of case law 
regarding a licensee's or an applicant's right to a hearing under section 189a(1) 
is a reflection of long-standing, unchallenged Commission interpretation that the 
Commission must provide the opportunity for a hearing to a licensee or appli
cant in certain circumstances.21 Cleveland has not persuaded us that we should 
employ any other interpretation of section 189. 

B. The Commission's Authority to Amend Antitrust License Conditions 

Although the Commission has the authority to amend conditions of licenses 
it issues, the more difficult question raised by Cleveland is whether this general 
authority is applicable when a license condition involves antitrust matters, 

17 In further support of its argument that section 189a(l) only confers hearing rights on parties other than Ipplicants. 
Oeveland points out thlt in I proceeding involving I construction pennit In Ipplicant need not request I hearing; 
I hearing is lutomltically provided for under the AEA. Therefore. Iccording to Oeveland, it would n~ make 
sense for section 189a(l) to Ipply to Ipplicants for construction permits. because they would be required to 
request a hearing that already must be conducted. Oeveland's Brief It 4~1. However. the mandltory hearing 
for construction permits is the exception. n~ the rule. under section 189. 
18 Su 10 C.F.R. U2.103(b). 2105(d). 2.108(b), 21205 (1992). 
190evellnd cites several cases that Iddress public particiPltion in ceruin NRC proceedings under section 189a(I). 
Oeveland's Brief It 39-40, cilillg UniOIl of COlICtrllLd Scitlllisrs v. NRC. 735 F.2d 1437. 1446 (D.c. Cir. 1984), 
cerl. denitd, 469 U.S. 1132 (1985); Btl1011i v. NRC. 725 F.2d 1380. 1383. 1386 (D.c. Cir. 1983); Sholly v. NRC. 
651 F.2d 780.791 (D.c. Cir. 1980) (per curiam), WJcaltd as mool alld TtmDlldtd, 459 U.S. 1194 (1983). 
lOIn Btllolli, the dissenting opinion criticizes the majority for making third'party hearing rights dependent on the 
licensee requesting I hearing. This Irgument necessarily assumes the right of the licensee to request a hearing, 
Ind the dispute was whether others' hearing rights should depend on whether Iicenscc asserted this right. 72S 
F.2d It 1386 (Wright, J., dissenting). . 
21 Such interpretation reaches back to the earliest days of the regulatory program established under the AEA of 
1954 Ind is reflected in the early proccdunl regulltions of the Atomic Energy Commission, our predecessor 
Igency. Set 21 Fed. Reg. 804 (1956). 
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or whether any postlicensing amendment to an antitrust condition would be 
inconsistent with limitations in section 105c of the AEA. This specific question 
is not addressed directly by Congress in the AEA or its legislative history, and it 
has not been squarely addressed in any other Commission decision. Cleveland 
argues that amendments to antitrust conditions are not permitted because they 
are not enumerated in section 105, which is the only section in the AEA that 
contains express language regarding antitrust authority. 

As Cleveland points out, the South Texas and St. Lucie decisions address the 
limits of the NRC's authority to conduct antitrust review. We agree that these 
cases stand for the principle that, in accord with the underlying policy of section 
105c, the NRC cannot initiate antitrust review to impose new antitrust conditions 
after the operating license has been issued, except under limited circumstances, 
not applicable here. However, as we will explain in more detail below, these 
cases do not squarely resolve the issue at hand, i.e, whether the Commission has 
the authority to suspend or modify the antitrust conditions already in a license, 
at the request of a licensee, pursuant to the Commission's general authority to 
amend conditions in licenses that it issues. 

The specific question before the Commission in South Texas was at what 
point mayan antitrust proceeding under section 105c be ordered subsequent 
to the issuance of the construction permit but prior to the issuance of the 
operating license. The proceeding was initiated after one of the joint holders 
of a construction permit petitioned for antitrust review because of alleged 
anticompetitive behavior by Houston Lighting and Power Company (HL&P), a 
co-holder of the construction permit. HL&P moved the Commission to waive the 
requirement that initiation of operating license antitrust review procedures await 
submission of the final safety analysis report that accompanies the operating 
license applicationP The Commission's decision in that proceeding did not 
address just this narrow question, but also discussed the Commission's overall 
antitrust responsibilities. 

In South Texas, the Commission reviewed the legislative history regarding 
the 1970 amendments to section 105c.23 The 1970 amendments to section 105c 
subjected all applicants for a section 103 facility license to a mandatory initial 
antitrust review by the Attorney General and, in the case of any contested 
adverse antitrust aspects, an adjudicatory hearing before the Commission at 
the construction permit stage.24 In addition, if significant changes have occurred 
after the earlier antitrust review, an adjudicatory hearing would be conducted 
at the operating license stage to determine any adverse implications of these 

22 S NRC at 1303. 
23 14. at 1312·16. 
24 Section lOSe, 42 U.s.Co §213S(c) (1988). 
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changes.23 In light of this significant hurdle placed in the licensing process, 
Congress constructed section lOSe in such a way that it essential1y prohibited 
postlicensing antitrust review undertaken to determine adverse antitrust aspects 
of a license. This prohibition was intended to eliminate the uncertainty of further 
antitrust review after the licensee had already invested considerable resources.26 

In light of these restrictions on postlicensing antitrust review, the Commission 
concluded in South Texas that the NRC docs not have broad antitrust policing 
powers independent of licensing which could be relied upon as authority for 
postlicensing antitrust review undertaken to place new conditions in a license.27 
In general, "the Commission's antitrust authority is defined not by the broad 
powers contained in Section 186, but by the more limited scheme set forth in 
Section 105:'28 This conclusion was based not only on the statutory language and 
its legislative history, but also was found to be consistent with the Commission's 
overal1 responsibiJities.29 As the Commission observed in South Texas, the 
Commission is in a unique position prior to the issuance of the initial operating 
license to identify and correct incipient anticompetitive influences that may flow 
from access to nuclear power. Therefore, at the prelicensing stage, section 
lOSe provides for Department of Justice and Commission involvement and 
public participation. However, at the postlicensing stage the Commission is 
not so uniquely situated; the Department of Justice's Antitrust Division, the 
Federal 1h1de Commission, and the federal courts provide antitrust enforcement 
alternatives. 

Cleveland argues, in essence, that it would be inconsistent with our South 
Texas decision to find that the Commission's general authority to amend licenses 
is not limited by section 105 even though the policing power is so limited. 
Cleveland construes the holding in South Texas too broadly. Although we held 
that the Commission docs not have broad antitrust policing power to add new 
antitrust conditions to the license, the Commission indicated that the policing 
power under section 186 of the AEA remains to ensure compliance with antitrust 
conditions attached to the license pursuant to section lOSe review.30 Although the 
power to enforce the conditions may not necessarily contemplate the power to 
relieve licensees of previously imposed conditions, the Commission's assertion 
of that power supports the view that provisions other than section lOSe may be 

23 Section IOSc(2). 42 U.S.C.1213S(c)(2) (1988). 
26 Su Prelicensing Antitrust Review of Nuclear Power Plants: Hearings before Ihe Ioint Canmittee on Atomic 
Energy. 911t Cong .• lit Sess. 37·38 (1969) (rcnllks of Rep. lIolifie1d.ICAE OIIinnon). 
27 S NRC It 1317. 
28 14. 
29 14. It 1316-17. 
30Intcrpming dictum fran Citiu 0/ S/atuville v. AEC, 441 F.2d 962 (D.C. Cir. 1969).lhe Canmission noted 
Ihlt it does hive "continuing police power over Ihe conditions properly placed on licenses, after [section] IOS(c) 
Intitrust review." S NRC It 1317. 
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relied upon to address antitrust issues raised by conditions in NRC licenses.31 

Moreover, congressional deliberation on the 1970 amendments to section IOSc 
did not include any discussion regarding when or whether a licensee could 
request the NRC to suspend or modify antitrust license conditions. Therefore, 
the legislative history cannot be interpreted as prohibiting the suspension of 
antitrust conditions as requested in this case. 

St. Lucie,31 the other decision upon which Cleveland relies, also offers 
little guidance regarding whether the NRC can consider suspension of antitrust 
conditions at the request of a licensee. That case involved the question of 
whether the Commission has authority to conduct antitrust review if significant 
changes occurred after a license had been issued. The petitioners sought both 
leave to intervene out of time and an antitrust hearing concerning three operating 
plants. The plants had been previously licensed without antitrust review as 
research and development facilities under section l04b. In petitioners' view, 
the plants were really commercial generating facilities that should be subject 
to section 103 requirements, including antitrust review.33 Relying on section 
186a of the AEA, the petitioners argued that under the Commission's broad 
powers to revoke a license the Commission has the authority to order antitrust 
review after the operating license has been issued.34 The Atomic and Safety and 
Licensing Appeal Board rejected these arguments. The Appeal Board found that 
after South Texas it was clear that "the NRC's supervisory antitrust jurisdiction 
over a nuclear reactor licensee does not extend over the full 40-year term of 
the operating license but ends at its inception," except as necessary to enforce 
the terms of the license, to revoke one fraudulently obtained, or to Issue a new 
license if a plant is sold or is significantly modified.33 

The Applicants' request here does not fall within one of the exceptions 
enumerated in St. Lucie which would provide for postlicensing antitrust review. 
However, that decision again did not address the issue at hand, whether the 
Commission may act on a request to suspend the effect of existing antitrust 
conditions. Therefore, although St. Lucie does not prov~de authority to suspend 
antitrust conditions at a licensee's request, neither does it preclude it. The 

31 As the Licensing Board pointed out in LBP·91·38, "the Commission', recognition of Ihe 'policing' power 
was in the cmtext of its authority to ."'0". existing conditions, a circumstance that may not encompass these 
licensees' r.:quests to be relieved of previously imposed cmditioos." 34 NRC at 244 n.42 (emphasis in original). 
However, it the Commissioo has Ihe pOwer to enforce conditions, it seems that it could also suspend their effect. 
The Commission could limply choose not to enforce a condition and achieve the lime result with less opportunity 
for Ihe beneficiaries of the antitrust cmditions to be heard. S •• Unio,. o!CoN:.,,..d Sculllim 1/. NRC, 711 F.2d 

370, 382·83 (D.c. Cir. 1983). 
32 6 NRC 221 (1977). The Commissioo declined review of the Appeal Board', decision. FIo,id<J p~, IUIll Ut'" 
CO. (SL Lucie Nuclear Power Plant. Unit 1: Turkey Point Nuclear Genmting Plant, Units 3 and 4), CU· 77·26, 
6 NRC S38 (1977). 
336 NRC at 224. 
34fd. at 225. 
33fd. at 226. 
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conclusion that St. Lucie was not entirely determinative on the issue of the 
Commission's authority to review antitrust matters is further supported by the 
decision of the U.S. Court of Appeals for the District of Columbia Circuit on 
review.36 The Court of Appeals indicated that the question of whether section 
105 is the Commission's exclusive grant of antitrust authority was beyond the 
scope of that proceeding and, thus, the question was left open. 

Our conclusion that neither St. Lucie nor South Texas prohibits suspension 
of antitrust conditions at a licensee's request is further supported by dicta in 
Davis-Besse, a later Appeal Board decision involving the same Applicants as 
in the present proceeding.37 In Davis-Besse, the Appeal Board indicated that 
antitrust license conditions may be removed or modified after the issuance of 
the operating license. The Appeal Board suggested that if antitrust license 
conditions, which seemed fair at the time they were imposed, prove to be 
inequitable in the future, the Director of Nuclear Reactor Regulation has the 
authority to modify license conditions.38 

In addition to its arguments that suspension of the antitrust conditions in 
this license would be inconsistent with section IOSc and Commission precedent, 
Cleveland argues that the Licensing Board ignored the effect that removal of the 
antitrust conditions would have on the beneficiaries of the conditions. According 
to Cleveland, to adopt a rule that would limit its ability to seek relief from 
anticompetitive behavior through imposition of new license conditions, but allow 
the licensee to change existing conditions at any time, would adversely affect 
Cleveland's ability to provide an affordable, reliable power supply to those 
served by its municipal system. Thus, Cleveland maintains, the beneficiary of 
an antitrust license condition would be placed in the difficult position of having 
to defend the appropriateness of existing conditions from attack by the licensee, 
but would not be afforded the corresponding opportunity of being able to seek 
imposition of new conditions in a license.39 Moreover, according to Cleveland, 

36 Fort Pim:e Utilities Aulhority v. United States, 606 F.2d 986, 1001 n.17 (D.c. Gr.), cert. tk1lied, 444 U.S. 
842 (1979). 
37 Toutlo EJiso1l Co. (Davis-Besse Nuclear Power Station, Units I, 2, Ind 3), ALAB·S60, 10 NRC 26S (1979). 
38/d. It 294. The Appeal Board indiclted that the requests for modificltion of license conditions would be handled 
by the Director of Nuclear Reactor Regulation under 10 c.F.R. §§ 2.2()0.2.204 Ind 2.206. While those sections 
of Part 2 Ire typically used in enforcement proceedings Ind Applicants' requested suspension in this case is more 
properly cltegorized IS I license amendment nther thin I request for enforcement Iction, the principle that the 
Commission hIS the luthority to modify Intitrust conditions It I licensee', request remlins intact. 
39 The question whether p"rties may request thlt Idditional Inlitrust conditions be placed in the license if I 
licensee, in effect, restores NRC Intitrust jurisdiction by Iccldng suspension of Intitrust conditions, WIS nised 
by American Municipal Power-Ohio, Inc. (In intervenor), It the prchcaring conference held on September 19, 
1991, in this proceeding. See Prchearing Conference Tnnscript It 186-87. The Licensing Board did not squarely 
Iddress this question in LBP-91-38. Nor need we decide it It this time. However, such In Ipproach may nO! 
be inconsistent with the underlying philosophy of section 10Sc Ind could be sound policy. Congress placed I 
limitation on postlicensing Intitrust review 10 provide certainty to the licensee that it would nO! be drawn inlO 
continuing Intitrust proceedings before the Commission. When the licensee initiates a proceeding to suspend or 
modify the Intitrust conditions, the policy of insulating \he licensee fran continuing Intitrust proceedings may 
nO! hold the lame, if any, foree. 
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review of Applicants' request in this case and others in the future would threaten' 
to involve the Commission unendingly in antitrust maUers.40 

We recognize that under Applicants' and Staff's theory of antitrust jurisdic
tion a party such as Cleveland may not come to the Commission for relief from 
a licensee's anticompetitive behavior unless that behavior is proscribed by ex
isting antitrust conditions. However, an aggrieved party is not left without a 
remedy. As indicated in South Texas. the Department of Justice's Antitrust Di
vision can provide assistance in obtaining relief from anticompetitivc behavior, 
and the Federal Trade Commission as well as the fedcrai courts provide antitrust 
enforcement forums.41 

We conclude that the Commission does have jurisdiction under sections 103, 
161, and 189 of the AEA to entertain Applicants' request on its merits. As 
the agency empowered to issue nuclear plant licenses. only the Commission 
can grant the relief - if it is warranted - requested by the Applicants in 
this proceeding. If we were to determine that the NRC lacks the authority to 
suspend the antitrust license conditions (and if this determination were upheld), 
then the conditions would remain frozen in place for the life of the license 
no matter how unsuitable. Although Congress could have limited the NRC's 
authority in this manner, neither the statutory language nor the legislative history 
of section 105 suggests that Congress intended such a result We do not accept 
the proposition that antitrust license conditions are immutable, irrespective of 
whether the conditions have become unjust over time.42 

We should emphasize that our decision today goes no further than to 
determine that the Commission has authority to amend a license at the request of 
the licensee to suspend the effect of antitrust conditions. Any such suspension 
by its very nature may be rescinded, and the conditions would then, once again, 
have full force:13 

40 Cleveland', Brief It 32·33. 
41 S NRC at 1316. 
42 furthennore. judicial precedent luggests the same conclusion that the Cllmmission has authority to modify 
license conditions that prove to be unjust aCter time. due to changes in law or Cacts. A court can modiCy tenns of 
an injunctive dccrcc involving antitrust n:strictions if the reasons for imposing the n:strictions are no longer pn:sent 
or if the conditions have become unfairly burdensllmc. '"The Court cannot be rcquin:d to disregard lignificant 
changes in law or facts if it is 'satisfied that what it has been doing has been turned through changing ci=msunces 
into an instrument oC wreng.'" SysteM Feckration v. Wright. 364 U.S. 642.647 (1961) (quoting United Statu v. 
Swift.{ Co., 286 U.S. 106, 114·15 (1932». This principle applies to the quasi·judicial role of the Commission IS 

wcIl. "Art agency, like a court can undo what is wrongCulIy done by virtue of its order." United GIU Improve_Ill 
Co. v. Callery Properties, 382 U.S. 223, 229 (1965); see aLro Gun South, Inc. v. Brady, 877 F.2d 858,862·63 
(11th Cu. 1989). 
43 See San l.uU Obispo Mothers for Peace y. NRC,7S1 F.2d 1287, 1314 (D.c. Cu. 1984) ("!be lifting of a 
IUspension does nothing to alter the original terms of a license; indeed, it removes a significant impediment to the 
enforcement of those terms.") (emphasis in original). aff'd en btJ1lc, 789 F.2d 26 (D.c. Cu.). cert. cknied,479 
U.S. 923 (1986). 
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C. Cleveland's Motion for Revocation 

Having decided that the NRC has authority to suspend the effect of antitrust 
conditions in a license at the licensee's request, we must address Cleveland's 
motion for revocation of the referral of the Applicants' hearing requests to the 
Licensing Board. We deny Cleveland's motion for two reasons. First, Staff's 
administrative review was not a substitute for the adjudicatory hearing to which 
Applicants are entitled in that the decision rendered by Staff was a denial of a 
request for a license amendment. Second, due to the complexity of the issues 
raised in this proceeding, further development by the Licensing Board prior to 
any final Commission decision is appropriate. 

Cleveland's arguments that Staff's denial is a final Commission decision 
pursuant to 10 C.F.R. § 2.101 are unavailing.44 Section 2.101 is only applicable in 
this proceeding insofar as it sets out procedural requirements for information to 
be included in a license. The procedural requirements in section 2.101 regarding 
the disposition of antitrust matters are not applicable. The review under section 
2.101(e) is limited to whether significant changes have occurred and is conducted 
in proceedings involving applications for operating licenses, not in amendment 
proceedings such as this.4.5 

Moreover, contrary to Cleveland's suggestions,46 Staff's consideration of 
Applicants' amendment request was not a "hearing" that satisfies section 189. 
Staff's decision is administrative in nature and does not suffice as an adjudicatory 
review of the application request As the Licensing Board pointed out in LBP-
91-38, NRC process requires after Staff denial of an amendment application that 
an applicant be informed of the denial and its opportunity for a hearing, and if 
a hearing is requested it must be conducted by an adjudicatory tribunal.'" 

While the Commission couId elect to consider the matter in the first instance,4. 
review by the Licensing Board at this time is more suitable. The Board's 
development of a detailed record and analysis of the complex issues raised in 

44 $16 Motion of OIy of CleYdmd. Ohio, for Canmission Revocatim of Ihc Rdem1 to ASLB and for Adoption 
oCthe Aprll2A, 1991 Dcc:ision u the Canmission Decision at 2·3 (Dec. 19, 1991) (C1evdand'. MOOon). 
4.5However, under 10 c.F.R. §2.101(e), •• igniJicant changes review is undc:mkm if an amendmmt teqUeat 

involves the transfer or c:onIrol of Ihc operating license from Ihc original owncr(s) of. facility to ancther mlity. 
Although that drcumstance does not involve the islllllDCC oC • new licenae, • review oC any advene antiuust 
implicltionl raised by Ihc new owncabip hu never been undc:rtaken. S'6, 6.1., the Director of Nuclear Reactor 
Regulatim" Reevaluation and Aflirmatim or No Significant Change FUlding Pursuant to Seabrook Nuclear 
Station. Ullit 1 AnIitrust Poct.()pentina License Review (Apr. 9, 1992). 
46 Cevdmd', Motion at 34. 
'" LBP-91·38, 34 NRC at 239. S'6 "MrGlly Dairykutd Puwu Coop'rGtiw (La Croue Boi1ing Wata' Reactor), 
LBP·8()'26, 12 NRC 367, 371 (1980) (dclennination or hearing teqUClt in show-eauae proceeding did not n:st 
with Staff but with Commissim or ita delegated adjudicatory tn"bunaJ): , •• ow 10 c.F.R. §l2.1OS(d), 2.120S 
1!992). 

S.6 CiliuM for AlultIII Collltly, IN:. Y. FPC, 414 F.2d 1125, 1129 (D.c. Cit. 1969): #. G1.ro Kur.McG'6 
Clumkal Corp. (West Chicago Rill: Euths Facility), CU·82-2, IS NRC 232 (1982), G/f'tllllh IIDIII. City DfWut 
Clticolo Y. NRC, 701 F.2d 632 (7th Or. 1983). 
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this proceeding will aid the Commission in any review that may be undertaken. 
In addition. if the Applicants win on the "bedrock" issue, an evidentiary hearing 
may be required to determine the actual cost of Perry/Davis-Besse power. 
Such a bearing would be appropriately conducted by the Licensing Board.49 

Accordingly, we see no good reason to adopt Cleveland's suggestion that we 
remove all further proceedings from the Licensing Board.so 

VI. CONCLUSION 

For the above reasons, Cleveland's appeal of LBP-91-38 is denied. and 
LBP-91-38 is affirmed insofar as it granted Applicants' hearing petitions. In 
addition, for the aforementioned reasons, Cleveland's motion for revocation of 
the Secretary's referro1 to the Licensing Board of Applicants' hearing requests 
and for adoption of Staff's April 24, 1991 decision as a Commission' decision 
is also denied. 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 12th day of August 1992. 

For the Commission51 

SAMUEL J. CHILK 
Secretary of the Commission 

49 &c lIIpra note 12. 
SOIn li&Jrt. eX our decision to deny Cleveland'. motion for revocation. Applicants' motion for additional time to 
file a rq>ly to C1eYc1and'. motion is denied. Su Applicants' AnsW'Cl' to MMotion of CiIy of C1evelancI, Ohio, 
for Commission Revocation of the RcI'c:ml to ASLB II1d for Adoptim of Ihe April 24, 1991 Dccisim u the 
Commission'. DccisimN (Dec. 24.1991). In addition, Clevdand'. motion for leave to file a reply to Applicants' 
.... W'CI' is also denied because Ihe reply raises no new IUbslantive issues lhal nquin: • rapmac:. 
51 Commissimen Regen and Outiss wen: nOl pr=:nl for the affirmatim of Ihis order. U lhey had been pn:sc:nt, 
Ihey would have affirmed it. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Planque 

CLJ-92-12 

In the Matter of Docket Nos. 50-445-0L&CPA 
50-446-0L 

TEXAS UTILITIES ELECTRIC 
COMPANY, at sl. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) August 12, 1992 

The Commission denies Petitioners' requests for late intervention in the 
Comanche Peak OL proceedings and the Unit 1 CPA proceeding, which were 
closed in 1988 pursuant to a settlement agreement The Commission further 
denies Petitioners' motions to intervene and to reopen the record in the Unit 
2 proceeding, finding that Petitioners have failed to satisfy the criteria for late 
intervention and for reopening of the record. The Commission further denies 
the requests for protective orders, for suspension of the Unit 1 operating license, 
and for oral argument on the motions before it. 

RULES OF PRACTICE: OPERATING LICENSE (SUSPENSION) 
(2.206 PETITION) 

Once the Commission has issued an operating license for a unit; that action 
effectively closes out an opportunity for a hearing on that license or on any 
construction permit amendments. Any subsequent challenge to that unit's license 
must take the form of a petition under 10 C.F.R. § 2.206 for an order under 10 
C.F.R. § 2.202. 
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RULES OF PRACTICE: ORAL ARGUMENT 

Because oral argument is clearly discretionary under 10 C.F.R. § 2.763, the 
Commission requires that a party seeking oral argument must explain how oral 
argument would assist it in reaching a decision. The Commission may deny 
requests for oral argument when based on the party's written submissions that it 
fully understands the positions of the participants and has sufficient information 
upon which to base its decision. 

RULES OF PRACTICE: ORAL ARGUMENT 

REGULATIONS: INTERPRETATION (10 C.F.R. § 2.763) 

A petitioner is not barred from requesting oml argument on a petition for 
late intervention. The requirement in 10 C.F.R. § 2.763 that a request for oral 
argument be made in a "brief" only applies to pleadings that constitute an 
"appeal." 

RULES OF PRACTICE: NONTIMELY INTERVENTION 

For the Commission to grant a petition for late intervention, a petitioner must 
demonstrate a favorable balancing of the five factors set forth in 10 C.F.R. 
§ 2.714(a)(1)(i)-(v). Those five factors are: (I) good cause, if any, for failure 
to file on time; (2) the availability of other means for protecting the petitioner's 
interest; (3) the extent to which the petitioner's participation might reasonably 
assist in developing a sound record; (4) the extent to which the petitioner's 
interest will be represented by existing parties; and (5) the extent to which the 
petitioner's participation will broaden the issues or delay the proceeding. 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS (GOOD CAUSE FOR DELAY) 

The test for "good cause" is not simply when a petitioner becomes aware 
of the material it seeks to introduce into evidence. Instead, the test is when 
the information became available and when a petitioner reasonably should have 
become aware of that information. In essence, not only must a petitioner have 
acted promptly after learning of the new information, but the information itself 
must be new information, not information already in the public domain. 
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RULES OF PRACTICE: UNTIMELY INTERVENTION PETITIONS 

When an intervention is extremely untimely and the petitioner utterly fails 
to demonstrate any good cause for late intervention, it must make a compelling 
case that the other four factors weigh in its favor in order to satisfy the late-filing 
standard. 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS (OTHER MEANS TO PROTECT INTERVENOR'S 
INTEREST) 

A petitioner has satisfied the second prong of the five-factor "late inter
vention test" where there is currently no ongoing proceeding and therefore no 
other means by which that petitioner's interest can be protected. 10 C.F.R. 
§ 2.714(a)(I)(ii). 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS (OTHER PARTIES TO PROTECT INTERVENOR'S 
INTEREST) 

A petitioner has satisfied the fourth prong of the five-factor "late intervention 
test" where there is currently no ongoing proceeding and therefore no other 
party able to represent that petitioner's interest 10 C.F.R. § 2.714(a)(I)(iv). 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS (OTHER MEANS AND OTHER PARTIES TO 
PROTECT INTERVENOR'S INTEREST) 

In evaluating the five factors to be met by a petitioner seeking a grant of late 
intervention, the second and fourth factors are the least important of the five. 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS (ASSISTANCE IN DEVELOPMENT OF SOUND 
RECORD) 

When a petitioner addresses the third criterion, "the extent to which [its] 
participation might reasonably assist in developing a sound record," it should 
set out with as much particularity as possible the precise issues it plans to cover, 
identify its prospective witnesses, and summarize their proposed testimony. 
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RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS (DELAY OF PROCEEDING) 

Barring the most compelling countervailing considerations, an inexcusably 
tardy intervention petition stands little chance of success if its grant would likely 
occasion an alteration in hearing schedules or the establishment of an entirely 
new hearing. 

RULES OF PRACTICE: REOPENING OF RECORD 

Section 2.734(b) of 10 C.F.R. requires that a motion to reopen the record 
must be accompanied by one or more affidavits which set forth the factual 
and/or technical basis for the movant's claim. If a petitioner fails to comply 
with this requirement, the Commission may deny a request to reopen the record 
because of this defect alone. 

RULES OF PRACTICE: INTERVENTION (INTEREST) 

Once the Commission has determined that a petitioner cannot become a party 
to a proceeding based on the record before it, a petitioner cannot seek to reopen 
the record of that proceedin~. 

RULES OF PRACTICE: REOPENING OF RECORD (TIMELINESS) 

The "timeliness" requirement of 10 C.F.R. § 2.734 is not whether a motion 
to reopen is filed within 24 hours of a petition for late intervention; instead, the 
test is whether the information upon which the movant relies could have been 
presented to the NRC at an earlier date. 

RULES OF PRACTICE: CONFIDENTIAL INFORMATION 
(PROTECTION FROM DISCLOSURE) 

The purpose underlying a grant of confidentiality is to preserve the alleger's 
identity from public disclosure where such disclosure could cause harm to the 
alleger. However, even a known alleger can be granted confidentiality by the 
NRC Staff if that person can demonstrate that some harm might otherwise befall 
them or their sources. 
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RULES OF PRACTICE: CONFIDENTIAL INFORMATION 
(PROTECTION FROM DISCLOSURE) 

A grant of confidentiality is not dependent on an individual's success in 
seeking a grant of intervention or reopening of the record. 

RULES OF PRACTICE: OPERATING LICENSE (SUSPENSION) 
(2.206 PETITION) 

A petitioner may not request suspension of an operating license as part of 
a petition for late intervention. Those matters are more properly placed before 
the NRC under the procedures specified in 10 C.F.R. § 2.206. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

This matter is before the Commission on a motion for late intervention and a 
motion to reopen the record by Sandra Long Dow, representing the "Disposable 
Workers of Comanche Peak Steam Electric Station" ("Disposable Workers''), 
and R. Micky Dow (collectively "Petitioners"). Petitioners seek to reopen 
the Comanche Peak operating license and construction permit amendment 
proceedings which were closed pursuant to a settlement agreement in 1988. 
Petitioners have also filed a motion seeking oral argument on their motions 
before the Commission. The Texas Utilities Electric Company (''TV Electric") 
and the NRC Staff oppose all three requests. 

fur the reasons stated below, we find that oral argument is unnecessary in this 
situation. We also find that Petitioners have failed to satisfy the requirements 
for late intervention. Even assuming arguendo that those requirements were 
satisfied, Petitioners have failed to satisfy the requirements to reopen the record. 

II. BACKGROUND 

On November 20, 1991, these same Petitioners filed a motion to reopen the 
record in the underlying Comanche Peak proceedings. We denied their request, 
pointing out that only a ''party'' could seek to reopen the record but that even if 
Petitioners had been ''parties'' to the underlying proceedings. their submissions 
were not sufficient to meet the reopening criteria. Texas Utilities Electric Co. 
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-1, 35 NRC 1 
(1992) ("CLI-92-1"). However, we also pointed out that "[b]ecause the NRC 
has not yet issued the license for Unit 2, there remains in existence an operating 
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license 'proceeding' that was initiated for Comanche Peak .... " See CLI-92-
1, 35 NRC at 6 n.5. 

On February 20, 1992, Petitioners filed a petition for late intervention not only 
in the Unit 2 operating license eOL") proceeding but also in bo~ the Unit 1 OL 
proceeding and the Unit 1 construction permit amendment ("CPA") proceeding. 
Neither of the latter proceedings now exists. On February 21, 1991, Petitioners 
filed a motion to reopen the record in all three proceedings, assuming arguendo 
that they had satisfied the criteria for late intervention. We directed that both 
the Staff and W Electric file consolidated responses to the two motions and 
established a response time that took into account an anticipated supplement to 
the Petitioners' motions. Petitioners filed their supplement on March 13, 1991. 
Both W Electric and the Staff responded in opposition to the two pleadings as 
supplemented. 

On April 4, 1992, Petitioners filed a motion requesting an oral argument on 
the other two motions, alleging "material false statements" and "perjury" by the 
Staff and W Electric in their responses to Petitioners' motions. W Electric 
and the Staff have responded in opposition to the request for oral argument. 

III. ANALYSIS 

A. The Unit 1 Proceedings 

Initially, Petitioners have disregarded our statement in CLI-92-1 that only the 
proceeding for the issuance of the operating license for Unit 2 was available 
for late intervention and potential reopening. Instead, Petitioners seek late 
intervention in both the Unit 1 OL and CPA proceedings. However, these 
proceedings are no longer available to them. The NRC has issued the operating 
license for Unit 1. That action has closed out the Notice of Opportunity for 
a Hearing for both the Unit 1 operating license. 44 Fed. Reg. 6995 (Feb. 5, 
1979), and the Unit 1 construction permit amendment. 51 Fed. Reg. 10,480 
(Mar. 26, 1986). Any challenge to the Unit 1 license must take the form of a 
petition under 10 C.F.R. § 2.206 for an order under 10 C.F.R. § 2.202. In fact. 
Petitioners have already filed such a petition which is now under consideration 
by the Staff. Thus, we summarily reject Petitioners' request insofar as it requests 
late intervention in the Unit 1 OL and CPA proceedings. 

B. The Unit 2 Proceeding 

1. The Motion for Oral Argument 

We are unclear as to what Petitioners actually seek in their request for 
oral argument. Petitioners use the terms "oral argument" and "hearings" 
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interchangeably in their motion. Under our regulations, the terms clearly imply 
different"Concepts. "Oral argument" as contemplated by our regulations is an 
appellate-style argument, without witnesses. However, under NRC regulations 
the word "hearings" generally refers to an evidentiary procedure, which is what 
Petitioners' original motion seeks. Accordingly, we have treated Petitioners' 
request as a request for oral argument on the motion for late intervention and 
the motion to reopen the record. 

Our regulations provide that "[i]n its discretion, the Commission may allow 
oral argument upon the request of a party made in the notice of appeal or brief, 
or upon its own initiative." 10 C.F.R. § 2.763. Because oral argument is clearly 
"discretionary," we have previously held that a party seeking oral argument 
must explain "how [oral argument] would assist us in reaching a decision." 
In re Joseph J. Macklal, CLI-89-12, 30 NRC 19, 23 n.l (1989). We have 
denied requests for oral argument when "based on [wriuen] submissions [the 
Commission] fully understands the positions of the participants and has sufficient 
information upon which to base its decision." Advanced Nuclear Fuels Corp. 
(Import of South African Enriched Uranium Hexafluoride), CLI-87-9, 26 NRC 
109, 112 (1987). 

Petitioners make two ·arguments in support of their requestl First, they 
allege that responses filed by the Staff and the Licensee to their motions are 
''wrought with inaccuracies." Request at 2.2 In addition, Petitioners allege that 
the responses are "rift [sic] with material false statements ••• that border if not 
completely encompass perjury." Id.' However, Petitioners do not provide any 
examples of these alleged statements. We will not accept bare allegations of 
such statements - without more - as support for a motion for agency action. 

Moreover, as the Petitioners concede - Request at 6 - they could seek 
permission to reply to these pleadings in writing. Contrary to Petitioners' view, 
we do not believe that such a reply would "inundate" the record or "confuse" 
us. Id. Thus, Petitioners have failed to demonstrate that they could not counter 
any alleged misstatements by the Staff and Licensee by seeking leave to file a 
reply and responding to the alleged misstatements in writing. 

Second, Petitioners argue that "it would be in the best interest of the public to 
hold oral argument • • . ." Request at 2. See also Request at 5. However, we 
do not see how the public interest would be heUer served in this instance with 

I Petitioners include other .rguments. but in our judgment these .rgum .... ts go to their requcsts for late intervention 
and to rccpcn the record. Accordingly, _ will deal with these other .rgum .... ts when _ .ddress the merits of 
Petitioners' millions now pending. 
2 Petitioners filed two pleadings before us entitled MMotion for •••• M In order to dc:vclop. CIOIIvcni .... t shorthand 

to distinguish bct'lo'een these lwo pleadings when citing to them, we will refer to the Motion for Oral Argument 
as the "RequcstM .nd the Motion to Reopen the Rc:a>rd .s the MMotion." 
3 Because Puitioners' pleading contains this .Uegation, it has been forwarded to the Office of Inspector General 

for appropriate .ction. 
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an oral argument as opposed to a decision based solely upon the written public 
record. In sum, we believe that we "understand the positions of the participants 
and [have] sufficient information upon which to base [our] decision." Advanced 
Nuclear Fuels Corp., supra. Accordingly, we exercise our discretion to deny 
the request for oral argument." 

2. The Motion for Late Intervention 

Petitioners can seek late intervention in the Unit 2 OL proceeding. That 
proceeding is still open for late intervention because that license has not been 
issued. However, in addition to the criteria that must be addressed in their 
petition under 10 C.F.R. § 2.714(a)(2), Petitioners must also demonstrate that a 
balancing of the five criteria set forth in 10 C.F.R. §2.714(a)(I)(i)-(v) weighs 
in favor of their intervention. See, c.g., Metropolitan Edison Co. (Three Mile 
Island Nuclear Station, Unit I), CLI-83-25, 18 NRC 327, 331 n.3 (1983); Texas 
Utilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), 
CLI-88-12, 28 NRC 605, 608-09 (1988) ("CLI-88-12"), aJJ'd, Citizens/or Fair 
Utility Regulation v. NRC, 898 F.2d 51 (5th Cir. 1990), cerl. denied, 111 S. 
CL 246 (1990). Those five factors are: (I) good cause, if any, for failure 
to file on time; (2) the availability of other means for protecting Petitioners' 
interest; (3) the extent to which Petitioners' participation might reasonably assist 
in developing a sound record; (4) the extent to which Petitioners' interest will 
be represented by existing parties; and (5) the extent to which Petitioners' 
partiCipation will broaden the issues or delay the proceeding. 10 C.F.R. 
§ 2.714(a)(I)(i)-(v). Reviewing Petitioners' Motion for Late Intervention, we 
find that Petitioners have failed to satisfy these five criteria. 

a. Good Cause for Late Intervention 

Petitioners allege that they have good cause for the lateness of their filing 
because 

(p]etitionen were not involved in this issue when it first came to light, and/or when the 
original licensing hearings were in session. They only became involved in this maUer in 
January, 1991. (Subsequently] they received more and more information ••• and, then, 
based on vast portions of their evidence, became convinced that the hearings needed to be 
reopened in order to get this material on the record, as they believed that it would have 
prevented the licensing (of Comanche Peak], had it been brought to the attention of the 
original Atomic Safety [and) Licensing Board. 

"We rejc<:t the SuIT'. lfilllllcnl that Pl:titioncrs clnnot request onllrgument on I petition for lite intervention. 
Because the pleadings before us do not constitute an "Ippeal." the requirement thlt I reqUClt for oral argument 
be made in I ."ricf" docs not Ipply. S,. ,6r1D'ally 10 C.F.R §2.763. 
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Petition at 1-2. In essence, Petitioners allege that they have demonstrated "good 
cause" because they themselves have just come into possession of information 
which they believe would have had an impact on the Comanche Peak licensing 
proceeding. However, our jurisprudence has specifically held that such an 
allegation standing alone does not satisfy the "good cause" requirement. 

The test for "good cause" is not simply when the Petitioners became aware 
of the material they seek to introduce into evidence. Instead, the test is when 
the information became available and when Petitioners reasonably should have 
become aware of that information. In essence, not only must the petitioner have 
acted promptly after learning of the new information, but the information itself 
must be new information, not information already in the public domain. 

For example, the discovery of information that was publicly available 6 
months prior to the date of the petition has been held insufficient to establish 
"good cause" for late intervention. Detroit Edison Co. (Enrico Fermi Atomic 
Power Plant, Unit 2), ALAB-707, 16 NRC 1760, 1764-65 (1982). In that 
case, the Appeal Board rejected the concept that the "discovery" of information 
already publicly available would constitute "good cause" for late intervention. 
Quite simply, 

raj subjective test of this kind provides an incentive for remaining uninformed and creates 
the prospect of collateral factual contests aimed at ascertaining the state of mind of the 
prospective intervenor. We would not allow a party to the proceeding to press a newly 
recognized oontention • • • unless the party could satisfy an objective test of good cause. 
Amoog «her things,. • • the party seeking to reopen must show that the issue it now seeks 
to raise could flot have bUfI raised earlier. • •• We see no reason to employ a different 
and more lenient good cause standard for the late petitioner for intervention than for a party 
who is already in the proceeding and seeks to raise new issues. 

ALAB-700, 16 NRC at 1765 (emphasis in original) (citation omitted) (footnote 
omitted). 

In this case, Petitioners may have only recently become aware of certain 
information, but they do not demonstrate that this information is only now 
available for the first time, i.e., could not have been raised earlier. Instead, the 
information that Petitioners seek to introduce is extremely dated information. 
For example, all information relied on by Petitioners in their previous motion 
to reopen (filed on November 20, 1991) was over a year old at the time and all 
but two documents had been in the public domain for a much longer period of 
time. See CLI-92-1, 35 NRC at 7-9. Thus, that information cannot constitute 
"good cause" for late intervention. 

In their request for late intervention, Petitioners name two individuals, Ron 
Jones and Dobie Hatley, who would be prospective witnesses if Petitioners 
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were allowed to intervene. See Petition at 3.' Petitioners claim that "[t]hese 
two individuals who • . • have held their silence, out of fear of reprisal, are 
now willing to come forward and testify, for the first time in four years." Id. 
However, as the Staff. points out, both persons claim that they were willing 
to testify in the original proceeding. See Jones Statement attached to Petition; 
Hatley Statement attached to Motion to Reopen. Staff Response at 9. In fact, 
as the Staff also points out, Ms. Hatley's testimony was actually filed before 
the Licensing Board in 1984 by the intervenor in that proceeding, the Citizens 
Association for Sound Energy ("CASE',).ld. Thus, the mere availability of these 
individuals does not constitute "good cause" for Petitioners' late intervention. 
Furthermore, neither of these individuals states what new information they have 
to provide that is not already in the public domain. 

In an effort to provide Petitioners with a complete evaluation of the in
formation they allege supports their late intervention, we have also reviewed the 
allegations contained in their Motion to Reopen the Record, the Supplement, 
and the Motion for Oral Argument. However, the information in those docu
ments does not constitute ''newly discovered" information that would support a 
finding of "good cause" for late intervention. 

In the Motion to Reopen the Record, Petitioners allege that TU Electric 
attempted to cover up fire watch violations. Motion at 4. However, TU Electric 
itself reported those violations to the NRC in October of 1990. See NRC 
Response at 24; see also Affidavit of Amarjit Singh, Exhibit B to NRC Staff 
Response. The Staff issued a Notice of Violation on the issue. See Exhibit C 
to NRC Staff Response. Thus, not only was the NRC aware of the issue, but 
the NRC has reviewed TU Electric's resolution of the issue and has approved it. 
See Singh Affidavit, supra. Petitioners do not offer any additional information 
on this issue that could constitute "good cause" for late intervention. 

Petitioners also allege that they have discovered evidence about "on-site and 
off-site waste dumps for both toxic and radiation contaminated materials .... " 
Motion at 4. However, Petitioners concede that various organizations have 
had access to this information since August 1990, including CASE and the 
Texas Water Commission ("TWC"), an agency of the State of Texas. Moreover, 
another organization, the Citizens for Fair Utility Regulation ("CFUR'') has 
already presented this issue to the NRC in the form of a request for enforcement 
action under 10 C.F.R. § 2.206. See OD-91-4, 34 NRC 201 (1991). In 
its decision on that petition, the NRC Staff reviewed this information and 
determined that (I) the information did not raise a "substantial concern .•. 
regarding the safe operation of [Comanche Peak]," (2) that no violations of 
NRC regulations had been identified, and (3) that the NRC Staff would monitor 

, As the Staff noleS. this is the cnly lubsuntive infonnation in the petition itself to IUpport Petitioners' request. 
Moreover. a. the Staff also nolCl. Mr. Halley', l\.ltemcnt is neither notarized nor made under oath. 
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proceedings before the TWC to determine if any other action was necessary after 
conclusion of those proceedings. 34 NRC at 2CJ7. Petitioners do not explain 
how their information could supplement the information already in the public 
domain or why it could not have been presented sooner.6 

Next. Petitioners submit nine Nonconformance Reports ("NCRsj which 
they allege "show significant errors in the seismic restraint compression fitting 
crimps •••• " Motion at 3. However, these NCRs were filed and resolved 
in 1984. Petitioners do not explain why this issue could not have been raised 
sooner. Petitioners also allege that other NCRs "were never placed in the record 
or addressed." [d. However, Petitioners do not provide these NCRs that were 
allegedly ''withheld" or offer any other specifics about them. Absent such an 
explanation, these vague allegations cannot constitute "good cause" for late 
intervention. 

In their Supplement. Petitioners allege that Ms. Hatley altered the records 
in TU Electric's files regarding the NCRs and that the NRC cannot rely on 
those written records for an analysis of the NCRs. Supplement at 4. However, 
the NCRs were resolved after Ms. Hatley left Comanche Peak. See NRC Staff 
Response at 26-27, 32-33; see also Affidavit of Robert M. Latta, attached as 
Exhibit F to the Staff Response. Thus, it appears that Ms. Hatley could not 
have affected the resolution of these NCRs and, accordingly, this information 
does not constitute "good cause" for late intervention.' 

Next. Petitioners submit an anonymous handwritten note dated January 30, 
1992, regarding an incident at Comanche Peak in which a worker was injured. 
However, the note itself documents that the incident was reported to the NRC. 
Moreover, that incident. which occurred on October 6, 1991, has long been 
public knowledge and has been resolved by the NRC. See Affidavit of William 
D. Johnson, attached as Exhibit E to the NRC Staff Response. Again, this does 
not constitute "new" information that would constitute "good cause" for late 
intervention. 

Finally, Petitioners submit a group of documents that appear to be related 
to claims by Joseph J. Macktal regarding a disputed settlement agreement. 
However, there is no showing that these documents are "new." In fact. many 

6 Petitioncu also allege lhat 1hcy have taken wnples (rom !hcsc dumps and !hat !hcsc wnples have been tested 
as ndioactive. Motion at S. In addition. Petitioners allege !hat !hey offered to provide Ibis material to the Region 
IV Staff but lhat the Staff refused to ac:c:cpt !he information or eYCII to open an allegation file on !he ilSllc. It! 
The Staff has not responded to Ibis allegation other !han to point out - c:orm:1ly - !hat Petitioners have not 
provided any documentation of Ihcse tests. Staff Response at 25-26. However. the Staff should contact Petitioners 
to lee if doc:umentation exists and take appropriate followup action. 
, MI.. Hatley atJegeslhat she "was asked to falsify records and docwnmts and drawing numbers etc in onler to 

pus audits oC!he NRC[.]" Hatley Statement at 1. implying lhat .he did 10. She also states lhat she "would like 
to testify and have my concerns in !he n:cord •••• " It! We direct the Staff to communicste wi!h MI.. natley 
in 1ft effort to obtain whatever additional infonnation .he wishes to presenL Ms. Jlatley csn "place her conccms 
on the n:cord" by providing docummts to or meeting wi!h !he NRC Staff. The Staff .houId follow up on any 
allegations provided by MI.. Hatley in Ibis regard. 
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of these same documents were also submitted to the NRC as attachments to 
Petitioners' November 20. 1991 Motion to Reopen the Record. As we noted 
then. this "information is simply not timely in any sense of the word." CLI-
92-1. 35 NRC at 8. fur example, in this group of documents only the legal 
memorandum is less than 21/2 years old. 

Moreover. there is no showing that any of this information is not already well 
known. In fact, Mr. Macktars claims have been well documented before the 
NRC. as reOected by the fact that many of the documents cited by Petitioners are 
NRC documents. In addition, the Commission reviewed Mr. MacktaI's claims 
as they related to Comanche Peak. See, e.g., CLI-89-6, 29 NRC 348 (1989), 
aff'd sub nom. Citizens for Fair Utility Regulation v. NRC, 898 F.2d 51 (5th 
Cir. 1990); Macktal, CLI-89-12, supra; In re Joseph J. Macktal. CLI-89-14, 30 
NRC 85 (1989); In re Joseph J. Macktal. CLI-89-18, 30 NRC 167 (1989). 

Furthermore. both the DOL and the NRC have acted on Mr. MacktaI's 
allegations. R>r example, the DOL has voided the settlement agreement that Mr. 
Macktal claimed illegally prevented him from testifying before the NRC. See 
Macktal v. Brown & Root. Docket No. 86-2332 (Nov. 14, 1989). Furthermore, 
the NRC has adopted a regulation specifically preventing the type of agreement 
that Mr. Macktal alleges that he was "coerced" into signing. See 10 C.F.R. 
§ 50.7(f). Finally, Mr. Macktal has explained all his concerns to the NRC Staff 
during a transcribed interview. Thus, the responsible federal agencies have 
reviewed Mr. MacktaI·s concerns and these materials do not constitute "good 
cause" for late intervention. 

In conclusion, we find that Petitioners have failed to demonstrate "good 
cause" for their attempt to intervene in the OL proceeding for Unit 2. 13 years 
after TU Electric's request for an operating license was published in the Federal 
Register.- . 

b. The Remaining Four Factors 

"[W]here no good excuse is tendered for the tardiness, the petitioner's 
demonstration on the other factors must be particularly strong." Duke Power 
Co. (perkins Nuclear Station, Units 1,2, and 3), ALAB-431, 6 NRC 460, 462 
(1977). "When the intervention is extremely untimely ••• and the petitioner 
utterly fails to demonstrate any 'good cause' for late intervention. it must make 
a 'compelling' case that the other four factors weigh in its favor." Comanche 
Peak. CLI-88-12, supra, 28 NRC at 610 (citing cases). As we will demonstrate 

8 Petitioners attempt 10 resum:ct their claims fran their earlier atlCmpt to reopen the record which we denied 
in CIJ-92-1 by incorporating those claims inIo this petition. However. as we pointed out then. with only two 
exccpliona. thOle records had long been in the public domain. In fael. many of than dealt with Mr. Mac:ktal', 
claims and - as we have ICCIl above - those have been JeSOlved. Thus, even facloring those documents inlo the 
alJUmcnlS and allegationa presented here. Petitioners have failed 10 demonstrate Mgood ClUSC

H for late intervention. 
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below, we do not find that Petitioners have made a compelling case here on the 
remaining four factors. 

The NRC Staff concedes that Petitioners satisfy the second and fourth prongs 
of the test. Assuming arguendo that Petitioners have an "interest" in the 
proceeding, i.e., that they have standing to participate in the proceeding, there 
is no other means by which that interest can be protected. Likewise, because 
there is currently no proceeding, there is no other party able to represent their 
interest However, these two factors are the least important of the five factors. 
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit 
1), ALAB-642, 13 NRC 881, 894-95 (1981), aff'd sub nom. Fairfield United 
Action v. NRC, 679 F.2d 261 (D.C. Cir. 1982); Mississippi Power & Light Co. 
(Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725 (1982); 
Fermi, ALAB-707, supra, 16 NRC at 1767. 

More importantly in our view, Petitioners have failed to satisfy the third 
prong of the test: that they have the ability to contribute to the development 
of a sound record. As we noted in a similar situation, "the Appeal Board has 
repeatedly stressed the importance of providing specific and detailed information 
in support of factor (iii)." Comanche Peak, CLI-88-12, supra, 28 NRC at 611. 
"'When a petitioner addresses this [third] criterion it should set out with as 
much particularity as possible the precise issues it plans to cover, identify its 
prospective witnesses, and summarize their proposed testimony.''' Id., quoting 
Grand Gulf, ALAB-704, supra, 16 NRC at 1730. See also Long Island Lighting 
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 397 
(1983). 

In this case, Petitioners alleged that they would introduce "a massive amount 
of evidentiary material . •• [and] witnesses who had extensive testimony" 
Petition at 3. However, as we noted above, Petitioners have identified only two 
prospective witnesses, Mr. Ron Jones and Ms. Dobie HaUey. Furthermore, they 
have failed to summarize their testimony, except to state that Mr. Jones had 
discovered "massive wiring violations" and evidence of drug use in the control 
room.ld. 

Additionally, as we have also noted above, the documentary evidence specifi. 
cally identified by Petitioners or submitted as attachments to their pleadings and 
the information contained therein is already in the public domain and is gen· 
erally extremely out of date. Moreover, Petitioners have failed to demonstrate 
any disagreement with the NRC's resolution of the maUers they have raised. 
Thus, Petitioners have failed to demonstrate how this evidence would create a 
record that would assist us in determining whether we should issue an operating 
license to Unit 2. Moreover, Petitioners have completely failed to address how 
their concerns - many of which date from the 1984 time frame - would have' 
been affected by the extensive corrective programs undertaken at the plant since 
that time. See, e.g., Comanche Peak, CLI-88-12, supra, 28 NRC at 611. In 
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sum, we find that the third factor weighs heavily against granting Petitioners' 
request for late intervention. 

Moreover, the fifth factor - the possibility of delay and expansion of the 
hearings - also weighs heavily against granting Petitioners' request. "[I]ndeed 
- barring the most compelling countervailing considerations - an inexcusably 
tardy petition would (as it should) stand little chance of success if its grant 
would likely occasion an alteration in hearing schedules." Long Island Lighting 
Co. (Jamesport Nuclear Power Station, Units 1 and 2), ALAB-292, 2 NRC 631, 
650-51 (1975) (opinion of Mr. Rosenthal speaking for the entire Board on this 
point). 

In this case, there is currently no formal proceeding at all. Thus, granting the 
petition will result in the establishment of an entirely new formal proceeding, 
not just the "alteration" of an already established hearing schedule. Moreover, 
as we noted in an earlier Comanche Peak opinion, "there will be an inevitable 
delay while [petitioner] acquaints itself with the .proceedings." CLI-88-12, 
supra, 28 NRC at 611. As we noted there, "[t]he petition indicates that [the 
petitioner] apparently has no knowledge of the extensive proceedings that have 
occurred •••• " Id. In that case, we found that because a former intervenor 
had been absent from the proceedings for six years, there would be an inevitable 
delay while the petitioner reacquainted itself with the proceedings. . 

In this case, Petitioners have never been involved in the formal proceedings 
involving Comanche Peak and they have only been involved in matters related to 
Comanche Peak since last spring. At no time have Petitioners demonstrated that 
they are familiar with the factual background of the extensive proceedings that 
occurred from 1979 through 1988. Nor have they demonstrated any familiarity 
with NRC rules and procedures. Thus, we find that there will inevitably be a 
long delay while Petitioners prepare for the hearing process. 

In sum, we find that Petitioners have not established "good cause" for their 
request for late intervention. Moreover, we find that they have failed to make a 
"compelling" case on the remaining four factors. While they arguably satisfy the 
two minor factors, those factors are clearly insufficient, standing alone, to satisfy 
the balancing test required for late intervention. See, e.g., Fermi. ALAB-707, 
supra. 16 NRC at 1767; Grand Gulf, ALAB-704, supra. 16 NRC at 1730-31. 
Moreover, Petitioners clearly fail to satisfy the two remaining major factors, the 
ability to contribute to the development of a record and delay and/or expansion 
of the proceedings. Thus, we find that Petitioners have failed to demonstrate a 
favorable balancing of the five factors required for granting a petition for late 
intervention and we hereby deny their request' 

'In view or this finding. we need not reach the questim or Petitimers' standing. However, we have IU'aIg 
doubts that Petitioners coold uwry our standing rcquimnents. FIISt. the Dow. themselves live in Pennsylvania 

(Collliluud) 
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3. The Motion to Reopen the Record 

As the Commission pointed out in CLI-92-1, a person cannot seek to reopen 
the record unless that person first becomes a party to the proceeding. CLI-92-
I, 35 NRC at 6. Because we have determined above that Petitioners cannot 
become parties to the Unit 2 OL proceeding based on the record now before us, 
we find that they cannot seek to reopen the record of the proceeding. 

Additionally, as the Staff correctly points out, Petitioners have failed to satisfy 
the requirements of our regulations which provide that a motion to reopen the 
record "must be accompanied by one or more affidavits which set forth the 
factual and/or technical basis for the movant's claim that the [reopening] criteria 
have been satisfied." 10 C.F.R. § 2.734(b). We have denied requests to reopen 
the record because of this defect. Long Island Lighting Co. (Shoreham Nuclear 
Power Station, Unit I), CLI-89-1, 29 NRC 89, 93-94 (1989). Neither of the 
attachments to the Motion to Reopen the Record meets this requirement. 

Moreover, Petitioners have again misinterpreted the "timeliness" requirement. 
The issue is not whether the motion to reopen is filed "within 24 hours of the 
petition for late intervention." Motion at 2. Instead, the test is whether the 
information upon which the movant relies could have been presented to the 
NRC at an earlier date. Metropolitan Edison Co. (Three Mile Island Nuclear 
Station, Unit I), ALAB-81S, 22 NRC 198,202 (1985); Vermont Yankee Nuclear 
Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 
S23 n.12 (1973). 

Here, as we noted above - and in CLI-92-1 - the material relied upon by 
Petitioners has been in the public domain for some time and has - generally -
been acted upon either by the DOL or the NRC. In those cases where either the 
DOL or the NRC has acted on the material, Petitioners have failed to allege some 
reason for taking additional action, i.e., they have failed to allege where either 
agency acted incorrectly. For example, as we noted above, both the NRC and the 
DOL have acted on the concerns raised by Mr. Joseph J. Macktal. As another 
example, TO Electric reported - on its own - the fire-watch violations raised 
by Petitioners, and the NRC has already acted on that issue by issuing a Notice 
of Violation. In both cases, Petitioners have failed to allege any inadequacy in 
the resolution of these issues. 

while Comanche Peak is in Tcxu. Thus. it is unlikely !he Cows !hcmselves have IUnding .• Moreover, \he Staff 
raises several pCIISibly valid am=ns regarding \he IUnding or !he Disposable Workcn organization. See Staff 
Respaue at 17·20. Su ow Pugd Sow Power OM UgIII Co. (Skagir/llanCord Nuclear Power Project, Units 1 
and 2), ALAB·700, 16 NRC 1329, 1333·34 (1982); DuquuM UgIII Co. (Beaver Valley Power Station. Unit 2), 
LBP·84-6, 19 NRC 393, 411 (1984). 
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C. Request ror Protective Orders 

Petitioners request protective orders for seven (7) named persons - including 
both Mr. and Ms. Dow - and six (6) unnamed persons under 10 C.F.R. 
§ 2.734(c). Motion at 6. Assuming arguendo that this request constitutes a 
request for "confidentiality" status under NRC Manual Chapter 0517, we deny 
that request at this time. Quite simply, such requests should not be granted on 
a blanket basis; instead, they are fact-specific and should be granted only on a 
fact-specific showing that the requesting party meets the requirements of Manual 
Chapter 0517. 

Turning to the specific requests, we are unclear why Petitioners request a 
protective order for known individuals. In a similar situation, we questioned 
how a person who was a known critic of Comanche Peak could demonstrate how 
he could be harmed if his name became associated with additional allegations. 
"The purpose underlying a grant of confidentiality is to preserve the alleger's 
identity from public disclosure where such disclosure could cause harm to the 
alleger:' Macktal, CLI-89-12, supra, 30 NRC at 24. Nevertheless, in that case 
we pointed out that if the petitioner could demonstrate that some harm might 
befall him - or his sources, for example - the Staff would be empowered to 
grant that request. However, the burden was on the petitioner to demonstrate 
that harm to the Staff. Id. The same is true of the individuals who are named 
by Petitioners in this case. 

Turning to the unnamed individuals, they also can seek "confidentiality" 
status from the NRC Staff even though we have denied both intervention and 
reopening of the record. The NRC's guidelines for confidentiality are set forth 
in NRC Manual Chapter 0517. They - like the seven named individuals -
should address their individual requests to the Allegations Coordinator of Region 
IV or the Allegations Coordinator in the Office of Nuclear Reactor Regulation 
at NRC Headquarters. 

D. Request ror Suspension or License(s) 

Petitioners also request that we suspend the operating licenses for both Unit 
1 and Unit 2 - presumably during the pendency of the hearing sought by 
Petitioners - for alleged deficiencies in the labeling of pressure valves and 
limit switches.tO Motion at 6-7. However, as the Staff notes, again, this maUer 
has already been reviewed and resolved by the Staff. See Affidavit of William 
D. Johnson. Moreover, this is a maUer more properly placed before the Staff 
under 10 C.F.R. § 2.206. Petitioners currently have a section 2.206 petition 
pending before the Staff; accordingly. we deny this request and refer this issue 

tOWe presume that Petitioners mean the Unit 2 constnlction pcnniL Unit 2 docs not have an operating license. 

77 



to the Staff for their consideration as an additional issue in conjunction with the 
current petition under section 2.206. 

IV. CONCLUSION 

For the reasons stated above, we (1) deny Petitioners' request for oral 
argument; (2) summarily deny Petitioners' requests for Jate intervention in the 
Comanche Peak, Unit 1 proceedings; and (3) find that Petitioners have failed 
to satisfy a balancing of the five factors necessary for late intervention in the 
Comanche Peak Unit 2 OL proceedings. Moreover, assuming arguendo that 
Petitioners were eligibJe to participate in the Unit 2 OL proceeding, they have 
failed to meet the standards necessary to reopen the record of that proceeding. 
Finally, we deny the requests for protective orders and for a suspension of the 
Unit 1 operating license. 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 12th day of August 1992. 

For the Commissionll 

SAMUEL J. CHILK 
Secretary of the Commission 

11 Commissimers Rogm and Curtiss were not present for the affinnatim of this order; if they had been present, 
they would have affinned iL 
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On review of an order, LBP·92·13A, 35 NRC 205 (1992), which consolidated 
an informal proceeding under Subpart L of 10 C.F.R. Part 2 with a formal 
proceeding under Subpart G, the Commission determines that the Licensing 
Board and the Presiding Officer exceeded their authority by not seeking prior 
Commission authorization for consolidation in view of the requirement in 10 
C.F.R. § 2. 1209(k) (1992) that the Commission approve application ofaltemative 
hearing procedures for Subpart L proceedings. The Commission authorizes, 
however, the consolidation of the proceedings. 

RULES OF PRACTICE: COMMISSION SUPERVISORY 
AUTHORITY OVER ADJUDICATIONS 

Even in the absence of a petition for review, the Commission retains its 
supervisory power over adjudications to step in at any stage of a proceeding and 
decide a matter itself. 
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RULES OF PRACTICE: COMMISSION GRANTING OF PETITION 
FOR REVIEW 

In the interest of reaching an expeditious resolution of a novel issue raised 
in a proceeding, the Commission may grant a petition for review without 
awaiting a reply from any responding party. Because the grant of a petition 
only indicates that an issue is worthy of Commission consideration, respondents 
are not prejudiced if they are provided a subsequent opportunity to present their 
views on the merits of the issue accepted for review. 

RULES OF PRACTICE: INTERLOCUTORY REVIEW 

Although the Commission conducts review of interlocutory orders of presid
ing officers sparingly, the Commission may take review of an interlocutory order 
to remove doubt as to the proper resolution of an unusual or novel question or 
to cure an error, particularly when the matter bears on the underlying authority 
of the presiding officer to take certain action in a proceeding. 

RULES OF PRACTICE: INTERLOCUTORY REVIEW 

Although the Commission's supervisory power extends to circumstances that 
do not meet the standards for review specified in 10 C.F.R. § 2. 786(b) and (g), 
the Commission adheres as a general rule to the standards codified in those 
regulations. 

RULES OF PRACTICE: DISCRETIONARY INTERLOCUTORY 
REVIEW 

The unprecedented consolidation of a Subpart G and a Subpart L proceed
ing raised a substantial and important jurisdictional question and affected the 
Subpart L proceeding in a pervasive and unusual manner such that discretionary 
interlocutory review by the Commission of the consolidation order was war
ranted. 

RULES OF PRACTICE: INFORMAL HEARINGS 

A hearing on the denial of a materials license is ordinarily governed by the 
informal hearing procedures in Subpart L of 10 C.F.R. Part 2; Commission 
approval is required for the application of alternative procedures in such pro
ceedings. 
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RULES OF PRACTICE: RULES OF GENERAL APPLICABILITY 

Although procedures in Subpart G of 10 C.F.R. Part 2 may have general 
application to all types of Commission proceedings other than rulemaking, 
application of Subpart G must be determined in the context of the special rules 
that are applied to other proceedings. In any conflict between a general rule in 
Subpart G and a special rule in another subpart, the special rule governs. See 
10 C.F.R. §§ 2.2, 2.3 (1992). 

RULES OF PRACTICE: CONSOLIDATION OF PROCEEDINGS 

Although the concept of consolidation of proceedings embodied in 10 C.F.R. 
§ 2.716 (1992) is not in itself inconsistent with Subpart L procedures, conversion 
of a Subpart L proceeding into a Subpart G proceeding through consolidation of 
proceedings requires Commission authorization in order to give proper effect to 
limitation specified in 10 C.F.R. §2.1209(k) (1992) with respect to the adoption 
of alternative hearing procedures in Subpart L proceedings. 

RULES OF PRACTICE: CONSOLIDATION OF PROCEEDINGS 

As a general practice, the Commission defers to the Licensing Board's judg
ment on the consolidation of proceedings, absent the most unusual circum
stances. 

RULES OF PRACTICE: CONSOLIDATION OF PROCEEDINGS 

The common litigants, the potential commonality of issues, and the avoidance 
of unnecessary litigation over procedural maUers weighs in this case in favor of 
consolidation of a Subpart L proceeding with a Subpart G proceeding. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

In our order of July 2, 1992 (unpublished), we granted the Nuclear Regulatory 
Commission (NRC) Staff's petition for interlocutory review of an order dated 
June 11, 1992, LBP-92-13A, 35 NRC 205, which consolidated two proceedings 
before an Atomic Safety and Licensing Board. One proceeding concerns the 
Staff's denial of applications for renewal of materials licenses. The other 
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proceeding concerns a decommissioning order, the effectiveness of which is 
contingent on the sustaining of Staff's license denial. 

The controversy centers initially on the authority of the Presiding Officer 
and the Licensing Board to consolidate the proceedings and the consequent 
application of formal, as opposed to informal, hearing procedures to the license 
denial proceeding. Staff contends that the informal hearing procedures in 
Subpart L of 10 C.F.R. Part 2, rather than the formal hearing procedures under 
Subpart G applicable to the contingent order proceeding, should apply to the 
license denial proceeding.l Subpart L normally contemplates that the presiding 
officer will render a decision based on the review of an identified hearing 
file and other written submissions of the parties. See 10 C.F.R. §§ 2.1231, 
2.1233 (1992). By consolidating the denial proceeding with the contingent 
order proceeding, the June 11 consolidation order converted the license denial 
proceeding from a Subpart L to a Subpart G proceeding. Subpart G of 10 C.F.R. 
Part 2 provides more formal, trial-type hearing procedures, including discovery 
and cross-examination that are not routinely available under Subpart L.2 

We asked the parties, the Licensing Board, and the Presiding Officer to 
provide us their views on several questions related to the consolidation of the 
proceedings and the applicability of particular hearing procedures. Although we 
have determined that the Licensing Board and the Presiding Officer did not have 
the authority to consolidate the two proceedings without Commission approval, 
we now authorize consolidation. 

n. BACKGROUND 

The unusual circumstances that led to our decision to review the June 11 
order began with Staff's denial on February 7, 1992, of pending applications 
for renewal of byproduct material licenses and its concurrent issuance of 
a contingent decommissioning order to Safety Light Corporation and other 
corporations (hereinafter "Licensees").3 The Staff relied on the Licensees' 
alleged failure to comply with the financial assurance requirements of 10 C.F.R. 
§ 30.35 (1992) as the primary basis for license denial. The Staff's order was 
issued under 10 C.F.R. § 2.202 (1992) and established decommissioning criteria 

110 c.F.R. §§2.1201·2.1263 (1992). 
2 10 c.F.R. U2.700-2.790 (1992). 
3 Letter from Robert M. Bernero, Director, Office of Nuclear MatcrUl Safety and Safeguards, to lack Miller, 

Pn:sident, Safety light Corp., and Ralph T. McElvenny, Chainnan, USR Industries, Inc. (Feb. 7, 1992). Staff 
denied renewal of two licenses: license No. 37-00030-02, which authorized possession of byproduct material 
in the form of cmtaminated facilities and equipment It the Bloan.burg, Pennsylvania lite for purposes of 
dcconllmination and disposal; and license No. 37-00030-08, which principally authorized possession and use 
of tritium for research, deve1opment, and manufacture of products for further distribution. The Commission 
m:ognizes that USR Industries and illiubsidiaries dispute the Staff', assertion of jurisdiction over them, just IS 

they denied NRC', jurisdiction with respect to earlier Staff orden. Su ALAB-93I, 31 NRC 350 (1990). 
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and standards for the Licensees' site in Bloomsburg, Pennsylvania, contingent 
on the effectiveness of the Staff's license denial.4 At the time Staff issued its 
license denial and contingent order, a proceeding (the "OM" proceeding) was 
pending on two Staff orders issued in 1989 to compel the same Licensees to 
undertake site characterization and decontamination and to establish a $1 million 
escrow fund to be used for such purposes.' 

On February 27, 1992, the Licensees requested a hearing on the license 
denial and the contingent order. The Secretary of the Commission referred 
the Licensees' request to the Chief Administrative Judge of the Atomic Safety 
and Licensing Board Panel for appropriate action in accordance with 10 C.F.R. 
§§ 2.772{J), 2.1261 (1992).6 Relying on the procedures in Subpart G of Part 2, 
10 C.F.R. §§ 2.700-2.790, the Chief Administrative Judge established a three
member Atomic Safety and Licensing Board to preside over proceedings on the 
license denial and contingent order.' 

However, on April 13, 1992, the Staff moved the LicenSing Board to refer the 
case back to the Chief Administrative Judge to correct the allegedly erroneous 
establishment of the three-member Board and to reassign the proceedings to a 
single presiding officer under Subpart L of 10 C.F.R. Part 2, the procedures 
that normally apply to hearings involving materials licensing matters. The 
Staff argued in its motion that both the license denial and the contingent order 
should be governed by Subpart L rather than Subpart G. In the Staff's view, 
the contingent order, though it was issued under section 2.202 and referenced 
certain Subpart G procedures, "flowed" from the license denial and should be 
considered under Subpart L. 

In a June 1 order (unpublished), the Licensing Board granted the Staff's 
motion in part by referring the license denial back to the Chief Administrative 
Judge for consideration of whether it should be severed from the proceeding 
and a single presiding officer appointed under Subpart L to conduct the license 
denial proceeding. Although the Board expressed concern over the potential 
inefficiency that creation of a separate proceeding on the denial could engender, 
the Board agreed with Staff that section 2.1201(a) appeared to direct that the 
hearing on the license denial be conducted under Subpart L. The Board rejected 
Staff's argument that its contingent order could be heard under Subpart L in 
view of the order's explicit reliance on section 2.202 and the direction in sections 
2.700 and 2.1201(b) that hearings on section 2.202 orders be conducted in 

4 Order Estoblishing Criteria and Schedule for Decommissioning the Bloomsburg Site. 57 Fed. Reg. 6136 (Feb. 
20.1992). 
'54 Fed. Reg. 12,035 (Mar. 23,1989); 54 Fed. Reg. 36,078 (Aug. 31,1989). 
6 Mcmonndum for B. Paul Cotter, Ir., Chief Administrative ludge, from Samuel I. Otilk, Secretary (Mar. 17, 

1992). 
'57 Fed. Reg. 10,932 (Mar. 31,1992). The licensing Board members were the lime as were assiB/1ed 10 the 

"OM" proceeding. 
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accordance with Subpart G. Acting on the Licensing Board's referral, the Chief 
Administrative Judge accepted the Board's analysis and severed the license 
denial from the contingent order and appointed Judge Moore, the chair of the 
Licensing Board in the contingent order proceeding, as the Presiding Officer 
in the license denial proceeding in accordance with Subpart L. Unpublished 
Memorandum (Designating Presiding Officer) (June 9, 1992). 

On June 11, however, the Licensing Board in the contingent order proceeding 
and Judge Moore as the Presiding Officer for the license denial proceeding 
decided that "the consolidation of these two proceedings for all purposes will be 
in the best interests of justice and be most conducive to the effective and efficient 
resolution of the issues and the proceedings." LBP-92-13A, supra, 35 NRC at 
205. They relied on 10 C.F.R. § 2.716 (1992) as a basis for consolidation of the 
two proceedings as a Subpart G proceeding. They also indicated that the Staff 
had conceded that they could take such action. [d. at 206 n.·, citing Prehearing 
Conference Transcript (Tr.) 61 (May 8, 1992). They did not consolidate the 
proceedings with the preexisting "OM" proceedings under Subpart G, but held 
out the possibility that such action might be taken in the future. 

The Staff sought reconsideration of the Board's June 11 order in a prehearing 
conference called at Staff's request on June 18, 1992. The Staff denied that 
it had conceded the Board's power to consolidate the two proceedings and 
suggested that Staff counsel's comments had been misinterpreted. The Board 
rejected Staff's request for reconsideration and for a stay of the proceedings 
while the Staff sought Commission review. Tr. 161, 167. 

The Staff sought Commission review of the Board's consolidation order in a 
petition for review filed on June 26, 1992. We decided to take review in our July . 
2 order and invited the parties, the Presiding Officer, and the Licensing Board 
to offer us their views on the following questions related to the determination 
to consolidate the proceedings: 

1. Should the proceeding concerning the denials oC the applicatioos Cor renewal oC the 
licenses be ccnducted in accordance with the infonnal procedures set Corth in Subpart L? If 
not, what special circumstances or issues warrant the applicatioo oC other procedures? 

2. If the proceeding ccncerning denial of the applications for renewal of the licenses is 
ccnducted under Subpart L, should the proceeding under Subpart G on the decommissioning 
order. and/or the proceedings under Subpart G on the March and August 1989 orden, be 
held in abeyance pending decision in the Subpart L proceeding? 

3. If the proceeding ccncerning denial of the applications for renewal of the licenses 
is conducted under Subpart G. should that proceeding be consolidated with the proceeding 
m the order of February 7. 1992. for decommissiooing. and/or the mgoing proceedings 
concerning the March and August 1989 orden? In particular. to what extent are the same 
interesu affected and the same questims raised in these proceedings? 
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m. ANALYSIS 

A. The Propriety of Commission Review 

At the outset we note Licensees' suggestion that we should have awaited 
their response to the Staff's petition for review before we decided to step 
into this matter. Although the Licensees do not claim that they were in any 
way prejudiced by our action. they suggest that we would have had a greater 
appreciation of the ''painstaking effort" undertaken by the Licensing Board 
to unravel the knotted strands of the Safety Light proceedings.' Moreover, 
Licensees suggest that Staff omitted any discussion from its petition of the 
"careful and methodical process" that the Licensing Board undertook to arrive 
at its decision and for that reason alone Staff's petition should be denied.' 

Although we could have waited to consider a response from Licensees to 
Staff's petition before acting, we were not required to do so. Even in the 
absence of a petition for review, the Commission retains its supervisory power 
over adjudications to step in at any stage of a proceeding and decide a matter 
itself.t° In view of the novel question presented by the Licensing Board's and 
Presiding Officer's assertion of authority to consolidate the two proceedings 
and in the interest of reaching an expeditious resolution of the issue, we granted 
review. Because our July 2 order merely decided that the issue was worthy of 
our consideration, Licensees have been afforded a full opportunity to have their 
views heard on the substantive issues. 

We are mindful of Licensees' caution that we exercise our interlocutory 
review authority sparingly, lest we discourage responsible actions by presiding 
officers or licensing boards in managing our proceedings. We certainly do not 
leap forward to scrutinize every interlocutory directive or procedural order of 
the presiding officers or boards, but adhere as a general rule to the stringent 
standards for interlOCUtory review which are codified in 10 C.P.R. §2.786(g) 
(1992).11 Nonetheless, no matter how otherwise sensible or thoughtful the 
actions of a licensing board or presiding officer may be, we do no harm to 

'Response of USR Incluslrles, Inc.. and Safety Light Corporatim 10 \be Nuclear Regulatory Cammission', July 
1. 1992 Order at 3-5 (July 13, 1992) (bc:rcinafler licensees' Respansc). Staff asks Iblt we &nnt leave: \U\der 10 
c.P.R. f 2.786(b)(3) (1992) 10 lXImider Staa', viCWIliled in response 10 licensccs' opposition 10 ill petition for 
review. NRC StaIr. Reply 10 Response d USR Industries, c:IC., at 3 n.4. Our leave: is nCit rcquircd, because our 
July 2 order iISdf penniucd • reply to liCCItICCS' filing. 
'Lic:cnsces' Respmse at S. We 'ee no mmllo Licensees' suggestion Ibal StafT ominedlignificarn information 

from ita petition or Ibat Staff oIherwise acceded Ibe bound, d advocacy in ill petition. StaIr, petition makes 
fair!d"c:rmce 10 Ibe events thaI ultimately pm:ipitatecl ill petitim. In any event. we have: aca:sllo Ibe docket of 
\his proceedinl and are wdl aware of Ibe filinas and orders Ibll preceded our oc:tion. 
1°10 CP.R. 112.718(1), 2.786(a). 2.1209(d) (1992); ICC Ohio EJisort Co. (Pcay Nuclear Power Plant. Unill). 
CU-91-1S. 34 NRC 269 (1991), ncoMtUrtltUJrt .u..ud. CU-92-6, 35 NRC 86 (1992); Public Service Co. 0/ 
New HGlflPSNrc (Seabrook Station, Unita 1 and 2). CU-9G-3, 31 NRC 219, 229 (1990). 
11 Sec Safcty Li,,,, Corp. (Bloansburg Site Decontaminltim). CU-92-9, 3S NRC 156, ISS (I992); Portland 
Gcrtn'a1 Ekctric Co. (Pebble Springs Nuclear Plant. Unill 1 and 2), ClJ-76-26. 4 NRC 60S (1976). 
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the orderly conduct of adjudicatory proceedings by intervening to remove doubt 
as to the proper resolution of an unusual or novel question or to cure an error, 
particularly when the issue bears on the underlying authority of the presiding 
officer or licensing board to take action in a proceeding. 

Although our supervisory power extends to circumstances that do not meet 
the standards for review under 10 C.F.R. § 2.786(b)(4) and (g), our decision 
to take review in this case fully satisfies those standards. In view of the 
unprecedented nature of the consolidation which arguably exceeded the bounds 
of the Licensing Board's and Presiding Officer's delegated authority, we believe 
that a substantial and important jurisdictional question has been raisedP As has 
been repeated many times in NRC proceedings, licensing boards and presiding 
officers possess only the powers granted to them by regulation or Commission 
order.ll The consolidation order certainly affected the license denial proceeding 
in a pervasive and unusual manner by converting it from a Subpart L proceeding 
into a Subpart G proceeding.14 

B. Authority to Consolidate Subpart G and Subpart L Proceedings 

For the reasons that follow, we believe that the Licensing Board and the 
Presiding Officer exceeded their powers in the June 11 order. Under the 
Commission's regulations, a hearing on the denial of a materials license is 
ordinarily governed by the informal hearing procedures in Subpart L of 10 C.F.R. 
Part 2; hearings on section 2.202 orders are governed by the trial-type procedures 
set forth in Subpart G. 10 C.P.R. §§ 2.700,2.1201 (1992). The Licensees did not 
indicate in their hearing requests the procedures that they expected to be applied 
in any hearing nor did they express a preference for procedures.1S The Licensing 
Board in its June 1 order and the Chief Administrative Judge in his June 9 order 
correctly construed sections 2.700 and 2.1201 in determining that the hearing on 
the license denial is governed by Subpart L and that the hearing on the Staff's 
contingent decontamination order is governed by Subpart G. The terms of those 
regulations leave little doubt as to their applicability to the proceedings on those 
respective actionsYs 

12 Su 10 c.F.R. § 2786{b)(4)[u). CUi) (1992). 
13 Suo c., .• Public Scrviu Co. of INliDNI (Mamie Hill Nuclear Generating Station, Units 1 and 2). AIAB·316. 

3 NRC 167. 17~71 (1977). 
14 See 10 c.F.R. I 2786(g)(2) (1992). 
IS Under Subpart L, a licensee may seek the application of procedures other than Subpart L when a hearing request 
is made. 10 c.P.R. I 2120S(b) (1992). 
16 Staff does not nise on review its earlier argument thllthe cootingent order. because it "Howed" from the license 
denial. could be handled under Subpart 1.. Although the establishment of the decommissioning criteria might have 
been handled by some other procedunl means. Staff dUlSe to impose the requirements through an enforcement 
order under 10 C.P.R.12202 (1992) and relied spec:i/ically on Subpart G procedures on intervention in its order. 
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However, the subsequent consolidation of the license denial and the decon
tamination order proceedings does not appear to be consistent with the governing 
procedural regulations. The Licensing Bo~d and Presiding Officer rely on 10 
C.F.R. §2.716 (1992) as a rule of general applicability in Subpart G which 
authorized them to consolidate the two proceedings'" Although Subpart G pro
cedures may be generally applicable to types of proceedings other than rulemak
ing, application of Subpart G must be determined in the context of the special 
rules that are applied to other proceedings. IS Moreover, in any conflict between 
a general rule in Subpart G and a special rule in another subpart. the special 
rule governs.t' 

We agree with the Licensing Board and Presiding Officer (and Licensees 
who make a similar argument) that the concept of consolidation of proceedings 
embodied in section 2.716 is not in itself inconsistent with Subpart L proce
dures. The critical inquiry is, however, whether consolidation of a Subpart L 
proceeding with a Subpart G proceeding can be effected without the Commis
sion's authorization. In Subpart L proceedings, presiding officers are limited to 
using the procedures in that subpart unless they recommend and receive Com
mission approval for the application of other procedures. 10 C.F.R. § 2. 1209(k) 
(1992).20 In this case, the consolidation order converts the Subpart L proceeding 
into one governed by the procedures of Subpart G. Thus, absent Commission 
authorization, the Licensing Board's and the Presiding Officer's consolidation of 
the proceedings evades the provisions of the specific rule in section 2.1209(k). 
Although consolidation may be an appropriate step, Commission authorization 
for consolidation is required to ensure that the proper effect is given to the 
limitation on the application of other hearing procedures specified in section 
2.1209(k). 

C. Whether Consolidation Should Be Authorized 

In its July 17 memorandum issued in response to our order taking review, the 
Licensing Board and the Presiding Officer elaborated upon their reasons for con
solidating the license denial proceeding with the proceeding on the contingent 

17LBP_92_16A, 36 NRC 18,20 n.6 (1992). 
ISIO c.F.R. 12.Z (1992). 
19 10 c.F.R. 12.3 (1992). 
20 We reilCnted in a 1990 rulcmaking the necessity of obtaining Commission approval for use of other proce<lurcs. 
Informal Hcoring Procedures for Nuclcor Rcoctor Operator Uocnsing Adjudications, 55 Fed. Reg. 36,801, 36,804 
(Sept. 7, 1990). Subpart L provides an exception in section 21207 which permits consolidation of proceedings 
concerning receipt and possession or unimdiated fuel with related proceedings under Subpart G on Part 50 facility 
licensing upon catification by the licensing board that the issues in the proceedings arc substantiaUy identical. 
In our view, this exception underscores the general rule in section 21209(k) otherwise: requiring Canmission 
approval of alternative procedures. 
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order.21 In their view, the proceedings share a common factual setting and 
involve common, unresolved, and novel issues concerning personal jurisdiction 
over USR Industries and its subsidiaries. Consolidation will avoid, they believe, 
duplicative hearings that would squander the Licensees' limited resources that 
would otherwise be available for site remediation. 

The Licensing Board and the Presiding Officer are also concerned that the 
doctrine of coIlateral estoppel may be inapplicable between the two proceedings 
if the license denial proceeds under Subpart L because of the potential absence 
of a "mutuality of quality and extensiveness of procedures" between informal 
proceedings under Subpart L and formal proceedings under Subpart 0.22 By 
consolidating the proceedings under Subpart 0, they believe they can avoid 
this potential problem and the concomitant risk and expense of having to try 
some issues twice with possibly inconsistent results. The Board and Presiding 
Officer also suggest that their action avoids the litigative risk over the propriety 
of applying Subpart L procedures to the Staff's denial action when that action 
could also be characterized as a license revocation or other enforcement action 
subject to Subpart O. LBP-92-16A, supra, 36 NRC at 21 n.10. 

The Licensees give a number of reasons why they believe the proceedings 
should be consolidated and conducted in accordance with Subpart 0 procedures. 
Response to July 2, 1992 Order at 8-12. Several of these are premised on 
a perceived common factual basis for the license denial and the contingent 
order as well as asserted overlap or interrelationship of issues in the denial 
and contingent order proceedings and the "OM" proceeding on the 1989 orders. 
The Licensees emphasize in particular the potential interrelationship between the 
funding requirements for decommissioning under one of the 1989 orders and 
their alleged failure to meet the funding obligations under 10 C.F.R. § 30.35 
(1992) which led to Staff's denial of license renewal. The Licensees also see 
potentiaIly common issues related to the decommissioning requirements and 
standards imposed by the 1989 order and the 1992 contingent order.23 

The Licensees also suggest that Subpart 0 procedures should apply to the 
license denial proceeding to permit them to explore the possibility of arbitrary 
and dilatory action by the Staff in handling the license renewal applications as 
weIl as the application of rules in agreement states compatible with 10 C.F.R. 

21 LBP-92-16A. 'UP"'. 36 NRC at 20-21. The Board and Presiding Officer alate that they did not explain in detail 
in their July II order their reasons Cor c:msolidating the proeeedings because they believed that Staff ccunsc1 had 
c:mceded their authority to do so. thereby obviating the need to give a detailed exposition of their ntionale. It!. 
at 19 n.2. 
22/t!. at 21 n.9. cirill, ParliaM lIosury Co. \'. Shore. 439 U.S. 322, 331 n.15 (1979). 
23 Thus. in responsc to the Commission's question. the Ucensees believe that all pending proceedings involving 
Safety Ught's opcntions should be consolidated. a step that the Uc:atsing Board and the Presiding Officer did 
not take. 
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§ 30.35 (1992).24 The Licensees do little to explain why these issues, to the 
extent they may be litigable, require application of Subpart G procedures. 

Staff insists that the license denial should not be consolidated with any of the 
other proceedings but should be handled under Subpart L procedures. In Staff's 
view the license denial involves the discrete issue, primarily legal in nature, 
of the Licensees' compliance with section 30.35, which can be judged on the 
basis of the documents submitted by the Licensees and any other documents 
relevant to Staff's review and determination to deny the applications. Subpart L 
is particularly well suited, Staff maintains, to the resolution of matters that can 
rest on review of a written record. With the exception of jurisdictional questions, 
Staff disputes that the denial proceeding concerns substantially the same issues 
as the contingent order proceeding or the "OM" proceeding. Staff asserts that the 
substantive issues involved in the contingent order do not involve any question 
as to Licensees' compliance with section 30.35. Moreover, Staff maintains 
that the funding requirements under the 1989 order are not substantially related 
to compliance with section 30.35. In Staff's view, the Licensees' contentions 
concerning dilatory and arbitrary conduct on the part of the Staff and unfair 
application of section 30.35, even if they present litigable matters, do not 
inherently require application of Subpart G procedures. As to the collateral 
estoppel effect of a decision reached under Subpart L to a Subpart G proceeding, 
Staff suggests that the Board and Presiding Officer can avoid the question 
by proceeding with the resolution of the jurisdictional matters in the "OM" 
proceeding under Subpart G and then applying that decision to the Subpart L 
denial proceeding. 

Having considered the views of the Licensing Board and the Presiding Of
ficer and the positions of the parties, the Commission has decided to adhere to 
our general practice of deferring to the Licensing Board's judgment on consol
idation of proceedings, absent "the most unusual circumstances.''2.5 Although 
consolidation may not be the only way of dealing with some of the thorny prob
lems posed by these proceedings, the Licensing Board and Presiding Officer 
base their decision on factors that are well within the traditional grounds for 
consolidating proceedings: i.e., the similarity of issues in the proceedings, the 
commonality of litigants, and the convenience and saving of time or expense.26 

Accordiogly, we consent to the consolidation of the license denial proceeding 
and the proceeding on the contingent decommissioning order. 

24 Licensees' Response at 1()'12. . 
25 P6bb16 Sprill,S, CU-76-26, supra, 4 NRC at 609; '.6 aLro Alabama Pu>w, Co. (Alan R. Barton Nuclear Plant, 
Units 1,2, 3, and 4; 10seph M. Farley Nuclear Plant, Units I and 2), CU-7S-12, 2 NRC 373 (197S). 
26 Ploiladllploia El6clric Co. (Peach Bottom Atomic Power Station. Units 2 and 3). ALAB-S40. 9 NRC 428. 434 
(1979). 
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In reaching our decision. we do not mean to imply that we believe Subpart 
L procedures are inadequate to resolve the issues bearing on the license denial. 
Even if Licensees' charges of dilatory conduct by the Staff or discriminatory 
application of section 30.35 are litigable. nothing in the Licensees' submittal 
convinces us that the issues in the denial proceeding inherently demand the ap
plication of hearing procedures beyond that afforded in Subpart L.27 Moreover. 
the possibility that the Staff. rather than denying renewed licenses. could have 
issued an enforcement action under Subpart B of 10 C.P.R. Part 2 on the basis 
of Licensees' alleged violation of section 30.35 does not require application 
of Subpart G procedures in the denial proceeding.ZI If that were so. virtually 
no license renewal proceeding could be heard under Subpart L. because the 
fundamental question in any licensing case is whether the applicant meets the 
requirements of the governing statute and regulations. Subpart L is not inher
ently inadequate to satisfy the hearing requirements of the Atomic Energy Act 
or due process in determining such issues. See City of West Chicago v. NRC. 
701 F.2d 632 (7th Cir. 1983). 

Our decision is based instead on the potential commonality of issues in the 
various Safety Light proceedings as well as the additional complications that 
may arise if we insist that the issues be resolved on two different procedural 
tracks. Although it is difficult to pinpoint at this early stage precise areas 
of overlap between the license denial and contingent order proceedings. the 
Licensing Board's and Presiding Officer's perception that such overlap is likely 
is difficult to dismiss without committing ourselves to a far closer examination 
of the issues than we are prepared to undertake at this time.Z9 

We are not prepared to hold that a lack of mutuality of procedure exists 
between Subpart L and Subpart G which would preclude the Commission from 
giving collateral estoppel effect in Subpart G proceedings to prior decisions in 
Subpart L proceedings. However. we recognize that consolidation of proceed
ings here and the consequent conversion of the license denial proceeding into 
a Subpart G proceeding would certainly avoid the need to litigate the applica
tion of the collateral estoppel doctrine. In this sense. consolidation will avoid 
needless litigation in the interest of reaching a decision on the more important 
issues in these proceedings. 

On balance. if we were to insist under these extraordinary circumstances on 
the application of Subpart L procedures to the license denial proceeding. we 

27 Licensee8 mlde liale more than bald assertions thlt SUbpirt 0 procedu_ were necc:sslry \0 Iddrcss the issues. 
Licensees' Respauc \0 July 2. 1m Order It 10-12-
Z8 S •• LBP-92-16A, 6UpI"tI, 36 NRC It21 n.1o. 
Z9 The parties, the BomI, and the Plesiding OfIiocr wggcst thl! c:ertain jurisdictional issues arc canmon \0 all 
pending ~p. Wtth JeSpecl \0 the liccnse denial and the "OM" ~, we nolc that there is sharp 
disagreeman between SlIff and LiCCIIICCS aver the Jdcvancc of the LiCCIIICCS' funding ISSurances pursuant to 
one or the 1989 orders \0 the SlIff', basis for dmW or the rencwa1lic:cmes. 
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might well undermine the principles of simplicity'and efficiency that led us to 
the adoption of Subpart L in the first instance. A decision to sever the pro
ceedings would not end the haggling over the proper application of procedures 
to particular issues in these proceedings or the desirability of additional proce
dures. In these unusual circumstances, the avoidance of additional procedural 
complications outweighs any added burden that application of Subpart G might 
impose. We are concerned that the resources available for site remediation not 
be consumed by unnecessary litigation costs. , 

We note Staff's concern that consolidation 'of the proceedings may postpone 
a decision on some issues that could be decided in advance of others. Our 
impression is that the Licensing Board is working hard to sort out the issues 
in the various Safety Light proceedings to ensure their timely and rational 
resolution. We encourage the Licensing Board to use the tools at its disposal, 
e.g., reasonable limits on discovery and use of summary disposition, to expedite 
the resolution of these proceedings with due regard to the rights of the parties. 
We leave to the Licensing Board's sound discretion whether formal consolidation 
of the "OM" proceeding with these proceedings is 'appropriate to ensure a prompt 
and just resolution of the issues. 

IV. CONCLUSION 

For the reasons stated in this order, we reverse the Licensing Board's and 
Presiding Officer's order of June 11, 1992, insofar as it consolidated the license 
denial and the contingent decommissioning order proceedings without prior 
Commission authorization. However, we now authorize consolidation of these 
proceedings for the reasons stated in this order. 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 12th day of August 1992. 

For the Commission3O 

SAMUEL J. CHn..K 
Secretary of the Commission 

30 Commissionen Rogen and Curtiss wen: not present ror the affirmation or this order. If they had been present, 
they would have affirmed iL 
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In the MaHer of 

Cite as 36 NRC 93 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND UCENSING BOARD 

Before Administrative Judges: 

Ivan W. Smith, Chairman 
Dr. Harry Foreman 
Thomas D. Murphy 

LBP-92-18 

Docket No. 030-31758-EA 
(ASLBP No. 92-SS6-01-EA) 

(EA 91-154) 
(Byproduct Material Ucense 

No. 34-26201-01) 

RANDALL C. OREM, D.O. August 6, 1992 

MEMORANDUM AND ORDER 
(Approving Settlement Agreement 

and Terminating Proceeding) 

On July 28. 1992. the parties to this enforcement proceeding. the NRC Staff 
and Randall C. Orem, D.O., filed with the Atomic Safety and Licensing Board 
(1) a Settlement Agreement that has been accepted and signed by both parties 
and (2) a joint motion requesting the Board's approval of the Agreement and 
entry of an order terminating this proceeding. together with a proposed Order. 
The Board has reviewed the Settlement Agreement under 10 C.F.R. § 2.203 
to determine whether approval oC the Settlement Agreement and consequent 
termination oC this proceeding is in the public interest. Based upon its review. 
the Board is satisfied that approval of the Settlement Agreement and termination 
oC this proceeding based thereon are in the public interest. 

Accordingly. the Board approves the Settlement Agreement attached hereto 
and, pursuant to sections 81 and 161 of the Atomic Energy Act of 1954. as 
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amended (42 U.S.C. § 2111 and 2201). incorporates the Settlement Agreement 
by reference into this Order. Pursuant to 10 C.F.R. § 2.203, the Board hereby 
terminates this proceeding on the basis of the Settlement Agreement 

Bethesda, Maryland 
August 6, 1992 
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THE ATOMIC SAFETY AND 
LICENSING BOARD 

Harry Foreman (by I.W.S.) 
ADMINISlRATIVE JUDGE 

Thomas D. Murphy 
ADMINISlRATlVE JUDGE 

Ivan W. Smith. Chairman 
ADMINISlRATIVE JUDGE 



ATTACHMENT 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND UCENSING BOARD 

In the Matter of 

RANDALL C. OREM, D.O. 
(Byproduct Material License 

No. 34-26201-01) 

Docket No. 030-317SB-EA 
(ASLBP No. 92-6S6-01-EA) 

(EA 91-154) 

SETTLEMENT AGREEMENT 

Randall C. Orem, D.O., was the holder of Byproduct Material License No. 34-
26201-01 (license) issued pursuant to Parts 30 and 35 of the Commission's reg
ulations. The license authorized the possession and use of radiopharmaceuticals 
in nuclear medical activities. On November 29, 1991, the NRC Staff (Staff) 
issued an Order Revoking License (Effective Immediately) to Dr. Orem. 56 
Fed. Reg. 63,986 (Dec. 6, 1991). Dr. Orem requested a hearing on that order 
on December 3, 1991. 

An Atomic Safety and Licensing Board (Board) was designated on January 
6, 1992 (57 Fed. Reg. 1285 (Jan. 13, 1992», and a prehearing conference was 
held, telephonically, on January 29, 1992. At that conference, the pending 
Office of Investigation's (01) investigation was discussed. It was explained to 
Dr. Orem's attorney that additional enforcement sanctions could be imposed or 
a referral to the Department of Justice could be made based on the outcome of 
the investigation. 'fr. 8-14. As a result of that discussion, Dr. Orem filed, on 
February 27, 1992, "Motion for Adjournment of Hearing." The Staff did not 
oppose Dr. Orem's Motion. 

On March 19, 1992, the Board issued "Memorandum and Order (Ruling upon 
Dr. Orem's Motion to Adjourn Hearing)." In that Order, the Board granted the 
motion, in part. The Board stated that "[t]his proceeding is hereby continued 
until the completion of the OJ investigation or until July 1, 1992, whichever 
is earlier." Order at 2. The Board also requested the Staff to file a status 
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report on the 01 investigation by June 15, 1992. [d. On June 15, 1992, the 
Staff filed "Status Report," indicating that the best estimate for the completion 
of the 01 investigation would be the end of August or early September 1992. 
Subsequently, the Staff filed "Supplemental Status Report" on July 1, 1992. In 
that report, the Staff stated that 01 had completed all the necessary field work 
for the OJ investigation, although the actual report was not yet completed. The 
NRC decided not to take any further action against Dr. Orem. 

After discussions between the Staff and Dr. Orem, the panies agree that it is 
in the public interest to terminate this proceeding without further litigation and 
agree to the following terms and conditions: 

1. Upon Licensing Board approval of the Settlement Agreement, Dr. 
Orem's request for a hearing dated December 3, 1991, is withdrawn. 

2. Upon Licensing Board approval of the Settlement Agreement, the 
Order Revoking License, dated November 29, 1991, is withdrawn. 

3. Upon Licensing Board approval of the Settlement Agreement, Dr. 
Orem's license is terminated. In agreeing to the termination of his 
license, Dr. Orem does not admit to any wrongdoing or violation of 
federal statutes and regulations. 

4. The NRC Staff agrees that none of the facts associated with this 
proceeding will be held against him in the event Dr. Orem submits 
another application for a specific license on his own behalf or a 
license amendment application is submitted to name Dr. Orem as an 
authorized user. If such application is in compliance with the Atomic 
Energy Act and the Commission's regulations, such application shall 
be granted. 

S. The Staff and Dr. Orem shall jointly move the Atomic Safety and 
Licensing Board for an Order approving this Settlement Agreement 
and terminating this proceeding. 
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6. This agreement shall become effective upon approval by the Licensing 
Board. 

Dated July 28, 1992 
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FOR THE NUCLEAR 
REGULATORY COMMISSION 

Marian L. Zobler 
Counsel for NRC Staff 

FOR RANDALL C. OREM. D.O. 

Georgette J. Siegel 
Counsel for Randall C. Orem, D.O. 



Cite as 36 NRC 98 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before AdmInIstrative Judges: 

Marshall E. Miller, Chairman 
Charles Bechhoefer 
G. Paul Bollwerk, III 

LBP-92-19 

In the Matter of Docket Nos. 50-440-A 
50-346-A 

(ASLBP No. 91-644-Q1-A) 
(SuspensIon of Antitrust 

CondItions) 
(Facility Operating LIcenses 

Nos. NPF-58, NPF-3) 

OHIO EDISON COMPANY 
(Perry Nuclear Power Plant, 

Unit 1) 

CLEVELAND ELECTRIC ILLUMINATING 
COMPANY and 
TOLEDO EDISON COMPANY 

(Perry Nuclear Power Plant, 
Unit 1; Davis-Besse Nuclear 
Power Station, Unit 1) August 6,1992 

In this Memorandum and Order, the Licensing Board grants a late intervention 
petition. The Board concludes that (1) recent developments have cured a 
previously identified deficiency in the Petitioner's standing to intervene in the 
proceeding, and (2) a balancing of the five factors set forth in 10 C.F.R. 
§ 2.714(a)(l)(i)-(v) governing late intervention favors granting the Petitioner 
party status. 
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ATOMIC ENERGY ACT: STANDING TO INTERVENE 
(INJURY IN FACT) 

RULES OF PRACTICE: STANDING TO INTERVENE 
(INJURY IN FACT) 

A municipal ordinance that makes provisions for all the elements essential 
to carrying out the construction, operation, and maintenance of a municipal 
electrical system demonstrates that the enacting municipality's interest in the 
proceeding as a customer and competitor of a utility applying for suspension of 
its facility's operating license antitrust conditions is tangible enough to afford 
the municipality standing. 

ATOMIC ENERGY ACT: STANDING TO INTERVENE 
(ZONE OF INTEREST(S» 

RULES OF PRACTICE: STANDING TO INTERVENE 
(ZONE OF INTEREST(S» 

Although a municipality's electrical system is in its incipient stage, the 
municipality's indication that it ultimately may wish to invoke the protection 
afforded by operating license antitrust conditions imposed pursuant to section 
105 of the Atomic Energy Act (AEA), 42 U.S.C. § 2135, makes its expressed 
interest in preserving those antitrust provisions one that falls within the "zone 
of interests" created by AEA section 105. 

RULES OF PRACTICE: INTERVENTION PETITION(S) (GOOD 
CAUSE FOR LATE FILING) 

In the 10 C.F.R. § 2.714(a)(1) five-factor balancing test governing late inter
vention, the first factor of "[glood cause, if any, for failure to file on time" is 
important because, in the absence of "good cause," there generally must be a 
compelling showing regarding the other four factors. See LBP-91-38, 34 NRC 
229, 249 & n.60 (1991). 

RULES OF PRACTICE: INTERVENTION PETITION(S) (GOOD 
CAUSE FOR LATE FILING) 

Bearing in mind the Appeal Board's observation that "newly acquired" 
standing is generally unsuitable as a basis for "good cause," Carolina Power 
and Light Co. (Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-526, 9 
NRC 122, 124 (1979), an act of independent utility occurring after the filing 
deadline that, only consequently, has the effect of affording standing is not 
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so unmeritorious as to permit intervention only upon a substantially enhanced 
showing on the other late intervention factors. 

RULES OF PRACTICE: INTERVENTION PETITION(S) (GOOD 
CAUSE FOR LATE FILING) 

In determining whether "good cause" exists for a late-filed intervention 
petition. the significance to be placed on the amount of delay "will generally 
hinge upon the posture of the proceeding at the time the petition surfaces." 
Washington Public Power Supply System (wpPSS Nuclear Project No.3). 
ALAB-747. 18 NRC 1167, 1173 (1983). 

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION(S) 
(AVAILABILITY OF OTHER MEANS TO PROTECT PETITIONER'S 
INTEREST(S» 

"[TJhe distinctive nature of the Commission's authority to consider and 
address the validity of the antitrust conditions it imposed leads us to agree 
with [the Petitioner] that no other forum or means now available can provide 
equivalent protection for its interest in seeing that the existing license conditions 
are maintained" LBP-91-38. 34 NRC at 247. 

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION(S) 
(ADEQUACY OF EXISTING REPRESENTATION) 

Challenge to a late intervention petition that seeks to equate the duplication of 
issues with a similarity of the existing participants' interests is misdirected. See 
Duke Power Co. (Amendment to Materials License SNM-I773 - Transportation 
of Spent Fuel from Oconee Nuclear Station for Storage at McGuire Nuclear 
Station), ALAB-528, 9 NRC 146. 150 (1979). Rather, the question is, given the 
matters at issue, will the existing parties effectively represent the Petitioner's 
interests relative to those matters. 

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION(S) 
(ADEQUACY OF EXISTING REPRESENTATION) 

Argument that a Petitioner's interests can be adequately represented by the 
existing parties because its witnesses would be available to those parties fails 
to afford proper recognition to the value of participational rights enjoyed by a 
party, including conducting cross-examination. See Duke Power Co., ALAB-
528, supra, 9 NRC at 150 & n.7. 
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RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION(S) 
(BROADENING OF ISSUES OR DELAy) 

Late-comers to the agency's adjudicatory process generally must take the pro
ceeding as they find it. See, e.g., Long Island Lighting Co. (Shoreham Nuclear 
Power Station. Unit 1), ALAB-743, 18 NRC 387,402 (1983). Nonetheless, the 
addition of a late-comer brings the possibility that its participation will broaden 
the issues or otherwise slow the proceeding. This prospect is assessed in the 
fifth late-filed factor, which quite properly has been denominated as "of im
mense importance in the overall balancing process." Id. 

MEMORANDUM AND ORDER 
(Granting City of Brook Park 
Motion for Late Intervention) 

For the second time in this proceeding involving the requested suspension 
of the antitrust conditions in the operating licenses for the Perry Nuclear Power 
Plant, Unit 1, and the Davis-Besse Nuclear Power Station, Unit 1, we have 
before us a petition from the City of Brook Park, Ohio (Brook Park), asking 
permission to intervene out of time. We denied Brook Park's previous request 
principally for its failure to demonstrate an "injury in fact" sufficient to establish 
its standing to intervene. See LBP-91-38, 34 NRC 229, 251-52 (1991). Brook 
Park now claims it has cured the standing deficiency identified by the Board and, 
based on a balancing of the five factors governing late intervention set forth in 
10 C.F.R. §2.714(a)(I)(i)-(v), should be afforded party status. We agree on 
both counts and, accordingly, grant Brook Park's petition. 

I. 

In a May 1, 1991 Federal Register ~otice, the NRC Staff declared that any 
interested person desiring a hearing on its denial of the requests of Applicants 
Ohio Edison Company (OE), Cleveland Electric Illuminating Company (CEI), 
and Toledo Edison Company (TE) for suspension of the antitrust conditions in 
the Perry and Davis-Besse licenses must file a petition by May 31, 1991. See 
56 Fed. Reg. 20,057 (1991). On August 8, 1991, Brook Park filed a petition to 
intervene out of time. Both the Applicants and the Staff opposed Brook Park's 
petition as insufficient to establish its standing and as failing to meet the section 
2.714(a) standards governing late intervention. 

In our October 7, 1991 prehearing conference order, we recognized Brook 
Park's assertion that it wished to participate in this proceeding to protect its 
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interest in interconnection access, wholesale power sale, and wheeling services 
now available under the antitrust conditions in the Perry license. We also 
noted Brook Park's admission that. despite various feasibility studies, it had not 
yet reached a decision to institute a muniCipal electrical system. Referring to 
counsel's statement during the prehearing conference that the citizens of Brook 
Park would vote in the near future on amending the city charter to establish a 
municipal electrical system, we declared: 

If they do so, Brook Park's stake in this proceeding then will cease to be provisional and 
it will bec:ane subject to the same concrete injury in fact that could accrue to [intervenors 
City of] Cleveland or [American Municipal Power-Ohio, Inc.) as a result of a determination 
in this proceeding in favor of licensees •. At present, however, the abstract, hypothetical 
nature of the injury to Brook Park is insufficient 10 establish iu standing to inlervene in this 
proceeding. 

LBP-91-38, 34 NRC at 252 (footnote omitted). This, we concluded, was 
dispositive of its intervention request.1 

Thereafter, the parties to this proceeding submitted summary disposition 
motions addressing what has been identified as the "bedrock legal" issue,2 a 
process that culminated in a June 10, 1992 oral argument on the pending 
motions. At the conclusion of that argument. counsel for Brook Park came 
forward and advised the Board that the city had recently enacted an ordinance 
establishing a municipal electrical system; as a consequence, Brook Park again 
intended to seek late intervention. See Tr. 446-47. Subsequently, on June IS, 
1992, Brook Park filed an "amended"late intervention petition in which it seeks 
either "of right" or discretionary intervention. See Amended Petition of [Brook 
Park] for Leave to Intervene Out of Time (June IS, 1992) [hereinafter Brook 
Park Amended Petition]. In their joint response, the Applicants oppose any 
grant of party status to Brook Park. See Applicants' Answer in Opposition to 
the Amended Petition of [Brook Park] for Leave to Intervene Out of Time (June 

lIn additiat, we observed lhat Brook Palk', n:qucst was laelting under a balancing of the live late intervention 
f.CIOn lJlCcllied in section 2.71 4{.)(I). We mode particular note ofits f.Uun: to makca showing about the legal or 
technical experic:ncc it might bring to the proceeding, thereby demonstrating its compliance with late intcm:ntion 
factor thn:c - the extent to which its participation will assist in developing a lOund n:cord. Sec LBP-91-38, 34 
NRC at 252. MomJVer, citing the reasatl already cxpn:ssed for denying its n:qu .. t for intervention as of right, 
we concluded that discn:tionary intcm:ntion WlS not appropriate for Brook Palk. See id. at 252 n. 73. 
2 A. framed by the parties in a November 7, 1991 letter to the Board, the "bedroeltM legal issue is as follow.: 

Is the Commissim without luthority as I mollel' of Ilw under section lOS of the Atomic Energy Act to 
retain the antitrust license conditions contained in an operating license if it linds that the ac:tu.al cost of 
electricity fran the licensed nuclClr power pla",t is higher lhan the cost of electricity from alternative 
aources, aU u appropriately measured and compan:d. 

That issue, along with the question of whether the doctrines of res judicata, collateral estoppel, laches, or law or 
the case bar the Applicants' antitrust license condition suspension n:qucsts, is currently under consideration by 
the Board. If we decide, as the Applicants' assert, that the Coounission has no authority in luch an instance, then 
the Board would proceed in • second phase of the proceeding to consider, among other thinp, the question of 
aactly what an: the actual costs of electricity for the Applicants' facilities and alternative sources. 
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30, 1992) [hereinafter Applicants' Answer]. In contrast, the Staff has declared 
that it does not contest the grant of Brook Park's most recent petition.3 See NRC 
Staff's Answer to Amended Petition of [Brook Park] for Leave to Intervene Out 
of Time (July 6, 1992) [hereinafter Staff's Answer]. 

II. 

A. We begin our review of Brook Park's renewed intervention request with 
the issue that played a cardinal role in derailing its initial attempt to become a 
party - its standing to intervene in this proceeding in accordance with 10 C.F.R. 
§ 2.714(d). In its most recent intervention petition, Brook P;lrk states that, in 
accordance with section XVIIl of the Ohio Constitution, it has now decided to 
establish and operate a municipal electrical system, which will be in the service 
area of applicant CEI. See Brook Park Amended Petition at 8-9. According to 
Brook Park, on November 7, 1991, local citizens by a more than three-to-one 
margin approved a ballot referendum permitting the city to establish a municipal 
electrical system. Thereafter, following additional review and analysis of the 
means necessary to establish such a system, on April 21, 1992, Brook Park's City 
Council unanimously passed Ordinance No. 7711-1992 establishing a municipal 
utility in accordance with requirements of the Ohio Constitution, Art. XVIII, 
§§4-5. Brook Park also states that, in accordance with section 5 of Article 
XVIII, this ordinance did not become effective until May 22, 1992. 

In our prehearing order, we suggested that action by Brook Park authorizing 
establishment of a municipal power system would make its interest sufficiently 
tangible to fulfill the requisite "injury in fact" element of the well-recognized 
judicial test for standing that governs NRC adjudicatory proceedings. See LBP-
91-38, 34 NRC at 249 & n.60. The Staff agrees with this assessment. See 
Staff's Answer at 5. The Applicants, however, intimate that our observation was 
premature. They maintain that the favorable citizen action on the referendum, 
followed by the passage of the ordinance, does not make Brook Park's interest 
sufficiently concrete for standing purposes because Brook Park has not shown 
that it has taken any steps, such as arranging financing, that will result in the 
actual development of a municipal electrical system. See Applicants' Answer at 
4 n.8. . 

The terms of the ordinance passed by the Brook Park City Council to 
implement the citizen referendum belie this objection. That enactment, entitled 
"An Ordinance Declaring It Necessary to Establish, Acquire, and Operate a 
Municipal Electric System," states in its preamble that based upon the prior 
feasibility studies, the city council determined that "it is in the public interest to 

3None of the other intervening parties hIS taken any position regarding the propriety of Brook Padc', rcquesL 

103 



establish a municipal electric utility owned and operated by" Brook Park. Brook 
Park Amended Petition, Exh. A at 1 (Brook Park, Ohio, Ordinance No. 7711-
1992, preamble (Apr. 21, 1992». Thereafter, in section 1 the legislation ordains 
that Brook Park "shall proceed to acquire, construct, own, lease, and operate. • . 
a public electric utility •••• " [d. (Brook Park, Ohio, Ordinance No. 7711-
1992, § 1). Further, under the ordinance the Mayor of Brook Park is "authorized 
and directed" to perform the "activities necessary" to implement section 1, 
including developing plans for the establishment, operation, and maintenance 
of a municipal power system. [d. at 1-2 (Brook Park, Ohio, Ordinance No. 
7711-1992, § 3). In addition, the ordinance states that "funding for acquisition, 
construction and improvement" of the power system "shall be obtained" by 
issuing, to the maximum extent possible, "self-supporting obligations" of the 
city and that, prior to issuance of such obligations, city "moneys in its general 
fund or other available funds" may be used to ''pay any costs of acquiring, 
constructing, equipping and operating" the municipal power system. [d. at 2 
(Brook Park, Ohio, Ordinance No. 7711-1992, §§ 4-5). 

There undoubtedly is much to be done before Brook Park has a fully 
operational municipal electrical system. Nonetheless, in light of the ordinance, 
it is reasonable to conclude that Brook Park has made a firm commitment 
to develop a municipal electrical system. The Applicants' suggestions to 
the contrary notwithstanding, the ordinance makes provisions for all elements 
essential to carrying out the construction, operation, and maintenance of that 
system. We thus have no difficulty concluding that Brook Park's interest in this 
proceeding as a customer and competitor of applicant CEI now is sufficiently 
tangible to afford it standing. Additionally, while the electrical system presently 
is in an incipient stage, Brook Park has indicated that it ultimately may wish to 
invoke the protections afforded by the existing antitrust conditions in the Perry 
and Davis-Besse licenses imposed pursuant to section 105 of the Atomic Energy 
Act (AEA), 42 U.S.C. § 2135. This makes its expressed interest in preserving 
those provisions one that falls within the "zone of interests" created by AEA 
section 105. Accordingly, with its municipal electrical system program now 
firmly in place, Brook Park is able to fulfill both prongs of the recognized 
judicial standard and establish its standing to intervene in this proceeding. 

B. Of course, at this point in the proceeding, having standing is not enough 
to gain party status for Brook Park. As Brook Park recognizes, because its 
request comes after the deadline for filing intervention petitions, it must establish 
its right to intervene under a balancing of the additional factors set forth in 
section 2.714(a)(I) to govern late-filed intervention. We review those factors 
seriatim. 
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1. Good Cause for Late Filing 

To establish its case for late intervention under the first factor - whether 
good cause exists for the Petitioner's failure to file on time - Brook Park 
argues that good cause for its failure to file within the time specified in the 
May 1992 notice of opportunity for hearing lies in its lack of standing to 
attain party status, a deficiency that was only recently rectified. See Brook 
Park Amended Petition at 13-14. The Staff disagrees. Referencing the Appeal 
Board's observation in Carolina Power and Light Co. (Shearon Harris Nuclear 
Power Plant, Units 1-4), ALAB-526, 9 NRC 122, 124 (1979), that "[ilf newly 
acquired standing (or organizational existence) were sufficient of itself to justify 
permitting belated intervention, the necessary consequence would be that parties 
to the proceeding would never be determined with certainty until the final curtain 
fell," the Staff declares that the recent creation of Brook Park's electrical system 
may not be "good cause" for its failure to file on time. See Staff's Answer at 
5-6. (Ultimately, however, the Staff finds this not critical by concluding that 
a balancing of the other four factors supports intervention.) The Applicants 
likewise assert that Brook Park lacks "good cause" for filing late, although for a 
different reason. They contend that Brook Park relinquished any "good cause" 
argument by waiting 2 months after the adoption of Ordinance No. 7711-1992 
before filing its intervention petition. See Applicants' Answer at 4-6. 

As we observed in our prehearing conference order, this first factor is 
important because, in the absence of "good cause," there generally must be a 
compelling showing regarding the other four factors. See LBP-91-38, 34 NRC 
at 246 & n.53. Nonetheless, in the circumstances here, any lack of "good cause" 
for the late filing adds only marginally to the showing that must be made under 
the other four factors. 

Bearing in mind the Appeal Board's observation about the general unsuit
ability of "newly acquired" standing as a basis for "good cause," we nonetheless 
find that admonition is tempered here by the fact that the occurrence that created 
Brook Park's standing, i.e., the citizen referendum and the passage of the ordi
nance, had no direct relationship to the prosecution of this proceeding by Brook 
Park. This is not, for instance, a case in which the Petitioner seeks to justify its 
untimeliness based on its inability to finish chartering the organization created 
solely to serve as the vehicle for intervention. See Boston Edison Co. (pilgrim 
Nuclear Power Station, Unit 2), LBP-74-63, 8 AEC 330, 331-32, 335-36, aff'd, 
ALAB-238, 8 AEC 656 (1974). Rather, the city's legislative authorization of 
a municipal electrical system is an act of independent utility that, only conse
quentially, has the effect of affording it standing in this proceeding. Thus, even 
if Staff is correct that Brook Park's justification for its delay is insufficient to 
establish "good cause," its excuse is not so unmeritorious as to permit interven-
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tion only upon a substantially enhanced showing on the other late intervention 
factors. 

The same is true regarding the Applicants' complaint about the length of the 
delay between the April 21, 1992 passage of the Brook Park ordinance and the 
June IS, 1992 filing of its petition. Assuming arguendo that this is actually the 
period of delay,4 as the Appeal Board has previously observed, the significance 
to be placed on the amount of a delay "will generally hinge upon the posture of 
the proceeding at the time the petition surfaces." See Washington Public Power 
Supply System (wpPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167,1173 
(1983). Here, as the Applicants themselves point out, see Applicants' Answer 
at 5-6, if Brook Park had sought to intervene in April shortly after passage of 
the ordinance, it would have been too late to participate in the existing parties' 
briefing of the "bedrock" legal issue without impeding the established schedule. 
Further, as we describe in more detail in section II.B.5, infra, in acknowledging 
that it must take this proceeding as it finds it at the time it files its petition - with 
the "bedrock" legal issue fully briefed, argued, and submitted for determination 
- Brook Park eviscerates any negative impact that otherwise might arise from 
the claimed 2-month delay about which the Applicants object. Thus, this delay 
also is insufficient (either alone or in conjunction with the standing justification 
discussed supra) to warrant any enhancement in the showing Brook Park must 
make on the other four late intervention factors. 

2. Availability of Other Means to Protecl Petitioner's Interests 

The Staff notes that the second late interventi~n factor - the availability of 
other means to protect Petitioner's interests - is not addressed in Brook Park's 
petition. Nonetheless, citing the burdensome nature of undertaking a civil action 
under the antitrust laws, the Staff concludes that the second factor supports 
Brook Park's intervention. See Staff's Answer at 7. Although asserting that 
Brook Park fails to fulfill this late intervention factor, see Applicants' Answer 
at 7 & n.14, the Applicants make no specific argument as to why factor two 
does not support intervention, see id. at 7-10. 

Analyzing the impact of this factor on the late intervention request of Amer
ican Municipal Power-Ohio, Inc. (AMP-Ohio), in our prehearing conference 
order we found that "the distinctive nature of the Commission's authority to 
consider and address the validity of the antitrust conditions it imposed leads 

4The Ohio Constitution, Art. xvm, § S, provides • 3G-day period within which local citizens can leek • 
referendum on an ordinance auting I municipal public utility, thereby ltaying its effectiveness. Su Brook 
Parle Amended Petition, Exh. A at 3 (Brook Park, Ohio, Ordinance No. 7711·1992,19). Brook Plrk indicates 
that with this provision, it fclt its interest was not ruflicicn!ly concrete to wamnt moving ahead with intcrvattion 
until May 22, 1992, the date Ordinance No. 7711·1992aClUally became effective. S •• id. It 13·14. This position 
is not unreasonable and, if Iccepted. would reduce the period or delly to • liuIe more thin 3 wcclcs. 
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us to agree with AMP-Ohio that no other forum or means now available can 
provide equivalent protection for its interest in seeing that the existing license 
conditions are maintained." LBP-91-38, 34 NRC at 247. The Applicants pro
vide no justification for a contrary result here. Consequently, we conclude that 
factor two supports Brook Park's late intervention. 

3. Petitioner's Assistance in Developing a Sound Record 

In addressing the third factor - the extent to which Petitioner's participation 
in the proceeding will assist in developing a sound record - Brook Park 
provides an extensive exposition of its counsels' expertise and experience in 
the creation and development of municipal electrical systems, in the Staff's 
administrative review process on the Applicants' license condition suspension 
requests while representing the City of Clyde, Ohio, and in the application 
of antitrust principles to the utility industry through representation of various 
intervenors in Federal Energy Regulatory Commission proceedings. See Brook 
Park Amended Petition at 18-20. This, it asserts, establishes that Brook Park is 
in a sound position to make a contribution to the record of this procceding. 

For their part. the Applicants contend that Brook Park's ability to contribute 
to the record of this proceeding is negligible. According to the Applicants, the 
type of knowledge and expertise attributed to Brook Park's counsel is irrelevant 
because neither Brook Park nor its counsel purport to have any knowledge about 
the antitrust provisions of the Atomic Energy Act, the focal point of the first 
portion of this proceeding, nor do they demonstrate any knowledge about the 
relative cost of nuclear power generation at the Applicants' facilities, the central 
subject of the proceeding's second phase. See supra note 2. The Applicants 
also declare irrelevant Brook Park's professed interest in maintaining the existing 
antitrust conditions because this likewise has nothing to do with the issues in 
this proceeding. See Applicants' Answer at 10-13. 

The Staff also maintains that Brook Park's showing on this factor is wanting, 
asserting that its discussion of counsel's legal ability - as opposed to Brook 
Park's ability to contribute sound evidence - is irrelevant. See Staff's Answer 
at 6 & n.6 (citing Houston Lighting and Power Co. (Aliens Creek Nuclear 
Generating Station, Unit I), ALAB-671, 15 NRC 508, 513 n.14 (1982». The 
Staff nevertheless concludes that this element supports intervention because of 
Brook Park's apparent ability, as an entirely new market entrant, to provide 
firsthand evidence concerning the difficulties in overcoming barriers to entry 
and the advantages that will be lost by suspension of the license conditions. 

Accepting arguendo the Applicants' assertion that the focus of the second 
portion of this proceeding will be the relative costs of nuclear power as 
compared to other alternative sources, at this juncture we have little difficulty 
in concluding that Brook Park can assist in developing a sound record. As 
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Brook Park declares, it "is an emerging municipal system, engaged in the 
process of exploring and acquiring power supply . . .. " Brook Park Amended 
Petition at 17. Further, as its petition makes clear, Brook Park alrcady has done 
studies intended to demonstrate the feasibility and prudence of establishing a 
municipal electrical system, which undoubtedly included consideration of the 
relative costs of different electrical supply sources. Moreover, as it moves 
forward to obtain a power supply for the electrical distribution system it has 
decided to create, the relative costs of different sources no doubt are important 
to Brook Park, thereby mandating that it will have on hand, and can provide, 
useful comparative information. And, to the .degrcc that any second phase to 
this proceeding involves the issue of barriers to market entry, and whether there 
has been attenuation of those barriers sufficient to suspend the Perry and Davis
Besse antitrust conditions, the Staff is correct that as a new market entrant 
Brook Park is in a unique position to provide evidence relative to that question. 
We conclude, therefore, that factor three weighs in favor of permitting the late 
intervention of Brook Park. 

4. Representation of Petitioner's Interests by Existing Parties 

Brook Park contends with respect to the fourth factor - the extent to which 
Petitioner's interests will be represented by existing parties - that no other 
party now represents its interests. Its status as a nascent municipal electrical 
system is, according to Brook Park, a pivotal factor differentiating its interests 
from those now represented by the other intervening utilities. 

This is especially so, Brook Park asserts, for the City of Cleveland, Ohio 
(Cleveland), because, as a large and well-established utility, it does not face the 
same competitive challenges as Brook Park. Brook Park also maintains that 
Cleveland is at least a potential competitor for the supply of a portion of Brook 
Park's power and energy requirements. See Brook Park Amended Petition at 
17. 

Concerning intervenor AMP-Ohio, which represents numerous Ohio munic
ipal electric companies in acting as a wholesale power supplier, Brook Park 
notes that it is not an AMP-Ohio member. In addition, Brook Park contends 
that its interests are not represented by AMP-Ohio because, as a wholesale 
power supplier, AMP-Ohio does not compete in the retail electric market with 
any applicant, as will Brook Park. See id. at 16-17. 

Brook Park also declares inapposite the interests of Alabama Electric Co
operative (AEC), which we admitted to this proceeding as a discretionary in
tervenor. See LBP-91-38, 34 NRC at 248-51. According to Brook Park, AEC 
is not a competitor in the relevant product and geographic markets previously 
established in the Commission's antitrust proceeding relative to the Perry and 
Davis-Besse facilities. See Brook Park Amended Petition at 17-18. 
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Finally, Brook Park declares that its interests as a particular beneficiary of the 
existing antitrust provisions clearly are different from those represented by the 
Staff and the Department of Justice in carrying out their broad, public-interest 
responsibilities. See id. at 18. Compare LBP-91-38, 34 NRC at 253. 

The Applicants vigorously challenge Brook Park's analysis of its interests 
vis-a-vis those of the other parties to this proceeding. See Applicants' Answer 
at 7-10. They contend that the status of Cleveland as a ''potential competitor" 
is irrelevant because it does nothing to differentiate Cleveland from Brook Park 
relative to the prosecution, in either phase one or phase two of this proceeding, of 
their identical, central position that the existing Perry and Davis-Besse antitrust 
conditions should be retained. Indeed, the Applicants assert that the Staff and 
the other intervening· parties to the proceeding all champion this same central 
position and Brook Park has failed to show how its legal or factual positions 
diverge from theirs. The Staff, on the other hand, maintains that Brook Park 
has shown that it will not occupy the same distribution level as AMP-Ohio, 
and may be a customer of AMP-Ohio and Cleveland, thereby establishing a 
basis for concluding that its interests may not be adequately represented by the 
existing parties. See Staff's Answer at 6-7. 

As it seeks to equate the duplication of substantive issues with a similarity of 
participants' interests, the Applicants' challenge is misdirected. See Duke Power 
Co. (Amendment to Materials License SNM-1773 - Transportation of Spent 
Fuel from Oconee Nuclear Station for Storage at McGuire Nuclear Station), 
ALAB-528, 9 NRC 146, 150 (1979). Rath~r, the question is, given the matters 
at issue, will the existing parties effectively represent Brook Park's interests 
relative to those matters. 

In this instance, even when addressing the same matters as existing inter
venors, Brook Park's singular status as an emerging municipal power system, in 
conjunction with its position as a possible customer or competitor of AMP-Ohio 
and Cleveland, translates into a difference in perspective, and approach, relative 
to those matters.5 Moreover, because Brook Park must take this proceeding as 
it finds it, see section II.B.5, infra. the problem suggested by the Applicants, 
i.e., numerous intervenors addressing the same matters, really exists only for 
phase two of this proceeding and may invite the cure of party consolidation, 
a remedy we can take up if and when we reach that point. At present, how
ever, that concern does not merit assigning factor four a negative weight in the 
late-intervention balance. 

5 Although the Applicants imply that Brook Padt', inten:sts can be adequately represented by cxisting parties 
because thc city', witnesses would be availablc to those parties,l~c Applicants' Answer at 7 n.16, it has previously 
been recognized that I\ICh an argument fails to afford proper recognition to the valuc of the participational rights 
enjoyed by parties, including catducting cross-cltlmination. S" Dub P_r Co., AU.B-S28, IUpra, 9 NRC at 
ISO &; 0.7. 
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S. Petitioner's Participation as Broadening or Delaying the Proceeding 

As has often been noted, late-comers to this agency's adjudicatory process 
generally must take the proceeding as they find it See, e.g., Long Island Lighting 
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 402 
(1983). Nonetheless, the addition of a late-comer brings the possibility that its 
participation will broaden the issues or otherwise slow the proceeding. This 
prospect is assessed in the fifth late-filing factor, which quite properly has been 
denominated as "of immense importance in the overall balancing process." Id. 

Brook Park contends that its participation will have no appreciable impact 
on this proceeding's completion. Declaring tt.at it accepts the proceeding as it 
finds it, with regard to the first phase on the "bedrock" legal issue Brook Park 
asks only that, to preserve any appellate rights, it be permitted to file a formal 
statement specifying those portions of the arguments already advanced by the 
existing parties that it wishes to adopt. Brook Park further declares that if it 
becomes necessary to advance to phase two, its evidentiary presentation will not 
involve more than two or three witnesses. See Brook Park Amended Petition at 
21-22. The Applicants counter by asserting that Brook Park's proposed phase
one submittal is either worthless, as a mere repetition of the other parties' 
positions, or will involve the formulation of new arguments that, by requiring 
time for responses, will delay the resolution of the pending summary disposition 
motion and, therefore, the proceeding. Further, given Brook Park's expressed 
intent to demonstrate how the removal of the existing antitrust conditions 
would harm its competitive position, the Applicants characterize Brook Park's 
participation in phase two as either irrelevant to the appropriate subject matter or 
as broadening the scope of phase two extraordinarily. See Applicants' Answer at 
13-14. The Staff concludes that Brook Park's willingness to accept the existing 
briefing schedules means that this factor weighs in favor of late intervention. 
See Staff's Answer at 7. 

To accept the Applicants' argument regarding delay arising from Brook Park's 
participation in phase one would, as a practical matter, stand this factor on 
its head. We pelCeive no basis for penalizing Brook Park for structuring its 
participation in such a way as essentially to eliminate any delay in the resolution 
of the pending motions. As for the Applicants' concerns about phase two, we 
are unable to accept its characterization of the burden imposed by Brook Park's 
participation because, pending the resolution of the "bedrock" legal issue, the 
final parameters of the issues to be litigated during that hearing have not yet 
been specified. This significant factor, therefore, supports late intervention by 
Brook Park. 
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6. Conclusion 

As we have outlined above, even assuming that Brook Park did not have 
"good cause" for its late-filed petition, in this instance there is no reason for 
that factor to take on any particular weight relative to the other four factors. 
As to the other four, each one, including the important "delay" factor, supports 
permitting late intervention by Petitioner. As a consequence, we conclude that 
the balance of the section 2.714(a)(I) late intervention factors (in conjunction 
with its showing regarding its standing to intervene) now supports Brook Park's 
admission as a party. 

fur the foregoing reasons, it is, this sixth day of August 1992, ORDERED 
that: 

1. The June IS, 1992 amended late-filed intervention petition of Brook Park 
is granted and it is admitted as a party to tliis proceeding. 

2. On or before Monday, August 17, 1992, Brook Park may file a pleading 
indicating, by reference to the particular pages, the specific portions of the 
summary disposition filings of the existing parties it agrees with and wishes to 
adopt This pleading is not to include any additional analysis or argument by 
Brook Park. No responses to this pleading will be entertained. 

3. In accordance with the provisions of 10 C.F.R. §2.714a(a), as it rules 
upon an intervention petition, this order may be appealed to the Commission 
within 10 days after it is served. 

Bethesda, Maryland 
August 6, 1992 
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MEMORANDUM AND. ORDER 
(Request for Hearing and Stay of License Amendment) 

I. REQUEST FOR HEARING 

On July 2, 1992, the State of Utah filed a request for hearing on the issuance 
by the Nuclear Regulatory Commission of Amendment 30 to License No. SUA-
1358. The State also requests a stay of the amendment pending completion of 
the proposed adjudication.1 Licensee. the Umetco Minerals Corporation (UMC). 
opposes the hearing request,1 and the Staff also filed a response in opposition 
to both the hearing request and the request for a stay.' The Staff indicates that 
it intends to participate as a party if a hearing is granted. 

The UMC application for Amendment 30. filed on January 18. 1989. is 
to perronn plant processing tests on 600 wet tons of feed containing source 

1 Request for Hearing and Stay. Utah Dcpar!mmt of Environmmtal Quality II1d Assistant Auomey 0encnI. July 
2. 1992. 
1Lctter fn:m R.A. Van Hom. Direaor or Operations. UMC, to NRC Executive Di=tor or Operations Jlmes 

Taylor. July 16. 1992-
'NRC Staff'. Respmae to Request for Hearing by State or Utah, July 30. 1992. 
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material received from the Teledyne Wah Chang Company in Albany, Oregon. 
The material for the processing test is not natural ore mined for its uranium 
content but rather comes from the processing of ore to recover zirconium. It 
contains greater than 0.05% recoverable uranium, and UMC intends to process 
the material for its uranium content at its White Mesa Mill, a licensed facility 
in Blanding, Utah. After processing, UMC intends to dispose of the resulting 
tailings at the mill's impoundmenL The State asserts that the NRC is taking 
licensing action without first adequately determining whether UMC is actually 
engaged in waste disposal of material from the Wah Chang Company instead of 
uranium reprocessing as alleged. As an Agreement State, Utah asserts that it, 
rather than the NRC, may have jurisdiction over the materials if they are either 
low-level waste or source material. Further, the State asserts that the NRC's 
amendment action may hinder the Department of Energy's (DOE) responsibility 
to assume long-term custodial care of the processed materials. Finally, the State 
also expresses a concern over the lack of NRC oversight of UMC's tests and the 
characteristics of the materials to be processed. The State contends, inter alia. 
that a hearing is necessary in order to resolve the nature of the materials being 
processed, the Licensee's intention in processing the material, and questions 
concerning title to the material. 

In opposing the hearing, UMC cites NRC's regulations, 10 C.P.R. 
§ 2.1205(c)(2)(i) and (ii), requiring that a hearing request must be filed within 
thirty (30) days after the requestor receives actual notice of a pending applica
tion or agency action granting the application, or 180 days after agency action 
granting the application, whichever is earlier. The Licensee contends that here 
the State had much more than 30 days' knowledge of the license amendment 
application prior to filing its hearing requesL In support of its position, UMC 
references specific meetings it had with State environmental officials to discuss 
the application:' In its response, the Staff alleges that the State had actual notice 
of the pending application as early as April 1989.' Because the Presiding Officer 
is required under the Commission's regulations to determine that requests for 
hearings are timely filed, we address that issue firsL 

The applicable regulation, 10 C.F.R. § 2.1205(c)(2), states "in its pertinent part 
that 

(e) A penon other than an applicant shall file a request for a hearing •••• 

(2) If a Federal Register notice is not published in accordance with paragraph (eXt). the 
carlierof -

(i) Thirty (30) days after the requestor receives actual notice of a pending application or 
an agency lClioo granting an application; or 

4 Umctco Minerals Cmpontioo. luly 16, 1992, at 2. 
, Stall' Rcspauc at 6-7. 
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(ii) One hundred and eighty (180) days after agency action granting an application. 

Both UMC and the Staff argue that since the State had actual notice of the 
then-pending license application months before the NRC approved and issued the 
amendment, a request for hearing was required to be filed within 30 days of such 
notice. 1)te State rejoins that it was entitled to file, as it did. within 30 days of 
the agency action granting the license amendment. As the State does not appear 
to be seriously objecting to the assertion that it had prior notice of the pending 
application, the question here is whether 10 C.F.R. § 2. 1205(c)(2)(i) provides 
for two windows of opportunity rather than one for filing a request for hearing.6 

Nothing in either the plain language of the regulation or the underlying Statement 
of Consideration militates against an interpretation providing two such windows 
of opportunity. There is nothing in the plain language of the regulation to support 
an opposite conclusion. Indeed, to subscribe to the position advanced by UMC 
and the Staff, one must conclude, without more, that the word "earlier" modifies 
both a notice of a pending application and notice of an agency action granting the 
application as well as the 180-day period set forth in 10 C.F.R. § 2.1205(2)(ii). 
Neither party has suggested any basis for such an interpretation, nor can it be 
supplied here. As physically structured and grammatically written, the words 
"earlier of-" refer to and modify the whole of subsection (i) and the whole of 
subsection (ii). The modifier "earlier" can neither structurally nor grammatically 
properly modify both components of subsection (i) as well as subsection (ii). To 
obtain that result, the regulation would have to be written with three subsections 
so that the current first subsection would be split into two separately numbered 
subsections and the current second subsection would become a third subsection. 
Accordingly, the plain language of section 2.1205(c)(2)(i) provides two windows 
of opportunity for filing a hearing request. As the U.S. Court of Appeals has 
suggested, an agency's interpretation of its own rules cannot Oy in the face of 
the language of the rules themselves. See Union of Concerned Scientists v. NRC, 
711 F.2d 370, 381 (1983). 

In support of this conclusion, the commentary in the Commission's Statement 
of Consideration refers to the fact that the proposed rule, in section 2.1205(c), 
provides that a hearing petition will be considered timely if filed within 30 days 
after the petitioner receives actual notice of a licensing action.' No rationale is 
apparent as to why the Commission would wish to require a person to file a 
hearing request at a time, such as is evident here, when ongoing communications 
may prevent the necessity for a hearing at all. That expectation would be 
extinguished only when the NRC approved the action being opposed by the 
State. It is a more reasonable procedure and, in any event, what the plain 

6 Stile or Ut.h'. Supplancntll Request for HelMg.t 1 (Aug. 31. 1992). 
7 Su 54 Fed. Reg. 8271 (Feb. 28, 1989). 

114 



language of the regulation requires, that when an effort toward resolution fails, 
a 30-day period would then ensue for requesting a hearing. Here, the State acted 
within this time frame. Thus the State's request for a hearing was timely filed. 

Alternatively, even if the State's petition is found untimely, its lateness is 
excusable under the provisions of 10 C.F.R. §2.1205(k). In the circumstances, 
the fact that the State was engaged in discussions with the Staff, as well as the 
Licensee, on the requested license amendment makes the delay in filing an earlier 
request {or hearing excusable. Also, the current request by the Staff, agreed to 
by Licensee, to delay processing of the material tends to buttress a finding that 
a grant of the hearing petition would not result in undue prejudice or injury 
to the other participants in the proceeding.8 The fact that the proposed license 
amendment request was filed over 3-112 years ago, and no action has ensued to 
the present time, also supports a finding that no undue prejudice would result 
from the grant of the hearing petition alone. 

The applicable regulations also require that the Presiding Officer determine 
that the specified areas of concern are germane to the subject matter of the 
proceeding and that the requestor meets the judicial standards for standing.9 

Neither the Licensee nor the Staff addresses the standing or areas of concern 
submitted in the State's petition.IO No serious question can be raised on the 
State's standing in this proceeding. Its petition cites issues of jurisdiction over 
the materials involved, the proper characteristics of such material, the purpose 
for which the materials have been received, the failure to place proper conditions 
on the license amendment, and questions concerning governmental responsibility 
for the ultimate custody of the materials. These matters selling forth possible 
injuries in fact are within the zone of interests protected by statute and meet 
the standards for standing in Commission proceedings.ll I find that the State 
has standing to participate and has set forth areas of concern germane to this 
proceeding. 

n. REQUEST FOR STAY 

In its petition, the State also requests a stay of the license amendment pending 
the completion of a hearing. In the Subpart L proceedings, an application for a 

8 Presiding Officer Tdcphone Conference It 6-7 (July 30. 1992). 
910 c.F.R f 2.120S(g). 

IOThe Staff docs allege. with supporting IUlclunents. thlt substantially identical Utah State concerns have been 
Iddtesscd and resolved with notice Ind consent or the Canmission prior 10 the issuance or the license amendmenL 
NRC Staff Response It 8 n.14. 
11 POTtlaNl GeMral Electric Co. (l'cbble Springs Nuclear Plant, Units lind 2). Cll·76-27. 4 NRC 610. 612·13 
(1976). 
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stay is governed by the provisions of 10 C.F.R § 2.1263 which incorporates the 
traditional four-stay criteria of 10 C.F.R. § 2.788: 

1. Whether the movant has made a strong showing that it is likely to 
prevail on the merits; 

2. Whether the movant has shown that it will be irreparably injured 
unless a stay is granted; 

3. Whether a stay would harm other parties; and 
4. Where the public interest lies. 

Under the Commission's regulations, 10 C.F.R. §2.1237(b), the State has 
the burden of persuasion on these factors. Here, however, the State's petition 
fails even to address the criteria for a stay set forth in the regulation. Although 
arguably the third- and fourth-stay criteria might be satisfied by the State's 
recital of its concerns, the failure to address the first two criteria is fatal to its 
request. Obviously, the public interest would be served in having the question 
of jurisdiction finally established. Similarly, the Licensee would not be harmed 
by a stay because it has agreed to the Staff's request to delay any materials 
processing until an effort is made to resolve the State's concerns, supra. But 
since the State has made no showing that it is likely to prevail on the merits or 
that it will be irreparably injured, a stay cannot be granted. The request for a 
stay is therefore denied. 

Order 

For the reasons stated, it is, this 5th day of August 1992, ORDERED: 
1. The request for hearing by the State of Utah is granted and the request 

for a stay of Amendment 30 to License No. SUA-1358 is denied. 
2. A hearing on the License Amendment will be held and the time and other 

details concerning the hearing will be published at a future date. 
3. Petitions to intervene in this proceeding must be filed within thirty (30) 

days of this Order appearing in the Federal Register. The Licensee and Staff 
will have ten (l0) days to respond after service of any petition. 

4. An appeal from this Order, by parties other than the petitioner, may be 
filed with the Commission within ten (lO) days of the service of the Order. 10 
C.F.R. § 2.1205(n). 

Bethesda, Maryland 
August 5, 1992 

James P. Gleason, Presiding Officer 
ADMINISTRATIVE JUDGE 
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Cite as 36 NRC 117 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before AdmInIstrative Judges: 

G. Paul Bollwerk, III, Chairman 
Dr. James H. Carpenter 

Dr. Peter A. Morris 

LBP-92-21 

In the Matter of Docket Nos. 50-348-ClvP 
50-364-ClvP 

(ASLBP No. 91-626-02-ClvP) 

ALABAMA POWER COMPANY 
(Joseph M. Farley Nuclear Plant, 

Units 1 and 2) 

MEMORANDUM AND ORDER 
(Approving Settlement Agreement 

and Terminating Proceeding) 

August 12, 1992 

In this proceeding, Licensee Alabama Power Company (APCo) has chal
lenged the NRC Staff's imposition of a $450,000 civil penalty for alleged vi
olations of the Commission's requirements in 10 C.F.R. § 50.49 regarding en
vironmental qualification of electrical equipment important to safety. See 55 
Fed. Reg. 35,203 (1990). During 12 days of hearings in February and May 
of this year, APCo and the NRC Staff presented numerous witnesses in support 
of their positions regarding the civil penalty. See Tr. 1-2309. Thereafter, the 
Board established a filing schedule for the panics' proposed findings of fact and 
conclusions of law. See Memorandum and Order (June I, 1992) (unpublished). 
Now, by joint motion dated August 6, 1992, the parties request that we approve 
a settlement stipulation they have provided and terminate this proceeding prior 
to a merits determination relative to any of the legal or factual matters at issue. 
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Pursuant to section 234 of the Atomic Energy Act of 1954 (AEA), as 
amended, 42 U.S.C. § 2282, and 10 C.F.R. § 2.203, we have reviewed the 
settlement agreement to determine whether approval of the agreement and 
termination of this proceeding is in the public interest. On the basis of that 
review, and according due weight to the position of the Staff, we have concluded 
that the parties' agreement and the termination of this proceeding are consistent 
with the public interest'" 

Accordingly, the joint motion of the parties is granted and we approve the 
"Settlement Agreement," which is attached to (not published) and incorporated 
by reference in this Memorandum and Order. Further, pursuant to AEA sections 
103, 161(b), 161(0), and 191,42 U.S.C. §§2133, 2201(b), 2201(0), 2241, and 
10 C.F.R. §2.203, the Board terminates this proceeding. 

It is so ORDERED. 

Bethesda. Maryland 
August 12, 1992 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

G. Paul Bollwerk, III, Chairman 
ADMINISTRATIVE JUDGE 

James H. carpenter 
ADMINISTRATIVE JUDGE 

Peter A. Morris 
ADMINISTRATIVE JUDGE 

-Previously. we hive recognized that cOIDlsel for both plrties hive displayed I laudable spirit of cooperation in 
litigating this mauer. su Tr. 1318-19.2308. In observation that bears repeating in light of their settlement oCthis 
otherwise vigorously cmtested proceeding. 
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In the Matter of 

Cite as 36 NRC 119 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judge: 

James P. Gleason, Presiding Officer 

LBP-92-22 

Docket No. 4O-08681-MLA 
(ASLBP No. 92-666-01-MLA) 

(Source Materials LIcense 
No. SUA-1358) 

UMETCO MINERALS CORPORATION August 12, 1992 

MEMORANDUM AND ORDER 
(Amendment) 

The Order issued on August 5, 1992, should have provided for an appeal 
of the denial of the State of Utah's (State) request for a stay of the Nuclear 
Regulatory Commission's grant of a license amendment to the Umetco Minerals 
Corporation. I now amend that Order to provide an opportunity to the State for 
an appeal of my decision on the stay request. An appeal may be filed within 
ten (10) days of the service of this Amendment, or such other times as the 
Commission may direct. 

Bethesda, Maryland 

119 

James P. Gleason, Presicling Officer 
ADMINISlRATIVE JUDGE 



Cite as 36 NRC 120 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Charles Bechhoefer, Chairman 
Dr. Richard F. Cole 
Thomas D. Murphy 

LBP·92·23 

In the Matter of Docket No. 50-312·DCOM 
(ASLBP No. 92-663-02·DCOM) 

(Decommissioning Pli:ln) 
(Facility Operating LIcense. 

SACRAMENTO MUNICIPAL U11L1TV 
DISTRICT 

(Rancho Seco Nuclear Generating 
Station) . 

No. DPR·54) 

August 20, 1992 

In a proceeding concerning a proposed decommissioning plan for a facility, 
the Licensing Board rules that. because the single petitioner for intervention 
lacks standing to participate, has submitted no proposed contentions adequate 
for adjudication and, for that reason, also does not warrant discretionary 
intervention, the petition should be denied and the proceeding terminated. 

RULES OF PRACTICE: INTERVENTION 

To participate as a party in an NRC adjudicatory proceeding, a petitioner 
must initially demonstrate both that it has standing and has proffered at least 
one viable contention. 10 C.F.R. §§ 2.714(a)(2) and (d)(I)(iii). 
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RULES OF PRACTICE: STANDING 

The Commission applies contemporaneous judicial concepts of standing, 
which require a petitioner to demonstrate that (1) it has suffered or will likely 
suffer "injury in fact" from the action under review, an injury that would be 
redress able by a favorable decision in the proceeding; and (2) the injury falls 
within the "zone of interests" at least arguably sought to be protected by the 
statute being enforced. 

RULES OF PRACTICE: STANDING (PLEADING REQUIREMENTS) 

In determining whether injury in fact has been adequately set forth, a 
Licensing Board is limited to assertions actually pleaded by the petitioner; it 
may not assume or presume facts not actually. pleaded. 

RULES OF PRACTICE: SERVICE OF DOCUMENTS 

A licensee must serve relevant documents on other parties, not upon petition
ers for intervention. 10 C.F.R. §§ 2.701, 2.712. Adjudicatory documents filed 
by parties responsive to or bearing upon intervention petitions must be served 
on the petitioners. 

RULES OF PRACTICE: INTERVENTION PETITION (GROUP) 

An organization may gain standing in two ways: (1) in its own right, 
assuming one of its own interests has been or may be adversely affected, or (2) 
as a representative of one or more of its members, assuming that such members 
otherwise have standing, the interests it seeks to protect are germane to the 
organization's purposes, and neither the claim asserted nor the relief requested 
require the individual member's participation in the lawsuit. 

RULES OF PRACTICE: STANDING (PLEADING REQUIREMENTS) 

In seeking representational standing, an organization normally must provide 
affidavits of members who authorize the organization to represent their interests. 

RULES OF PRACTICE: STANDING (INJURY IN FACT) 

An organization pleading injury to informational interests, such as the failure 
to receive information appearing in an environmental impact statement, must 
allege explicit environmental harm with a direct impact upon the petitioner. A 
generalized claim is not enough. 
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RULES OF PRACTICE: STANDING (INJURY IN FACT) 

The presumption of standing for those living or working within 50 miles 
of a facility applies only in proceedings involving reactor construction permits, 
operating licenses, or significant amendments thereto, where there is clear impli
cations for the offsite environment or a clear potential for offsite consequences. 
In other situations, a petitioner must allege some specific injury. 

RULES OF PRACTICE: STANDING (ZONE OF INTERESTS) 

Protection of financial interests such as excessive electric rates or higher fuel 
costs is not within the zone of interests protected by the Atomic Energy Act or 
the National Environmental Policy Act. 

RULES OF PRACTICE: STANDING (DISCRETIONARy) 

The most important criterion for evaluating whether discretionary standing 
should be granted is the extent to which the participant's partiCipation may 
reasonably be expected to assist in developing a sound record. 

RULES OF PRACTICE: COLLATERAL ESTOPPEL 

The NRC may apply collateral estoppel prinCiples, where appropriate. Col
lateral estoppel requires an identity of issues. It is an equitable doctrine, not 
required as a matter of law, that should be applied only with a sensitive regard 
for any changed circumstances or the possible existence of some public interest 
factors. Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), 
CLI-74-12, 7 AEC 203; ALAB-182, 7 AEC 210 (1974). 

RULES OF PRACTICE: CONTENTIONS 

Incorporating by reference Staff questions to a licensee, without explaining 
their significance, fails to conform to the pleading requirements for contentions. 

RULES OF PRACTICE: CONTENTIONS 

As amended in 1989, the Rules of Practice require, with respect to con
tentions, a specific statement of law or fact to be raised or controverted, a brief 
explanation of the bases, a concise statement of supporting "facts or expert 
opinion," together with references to specific sources and documents of which 
the petitioner is aware and upon which the petitioner intends to rely, and suffi-
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cient information to show a genuine dispute with the applicant (or licensee) on 
a material issue. If proved. the contention must entitle the petitioner to relief. 

NEPA: ENVIRONMENTAL REPORT 

The decommissioning environmental review supplements the operating li
cense review and thus need only reflect new information or significant environ
mental change associated with decommissioning or storage of spent fuel. 10 
C.F.R. § S1.S3{b). 

NEPA: GENERIC ISSUES 

The environmental impact of decommissioning can normally be delineated in 
generic terms through reference to the Generic Environmental Impact Statement 
on Decommissioning of Nuclear Ricilities (NUREG-0586). To the extent that 
impacts from decommissioning a particular plant are significantly different from 
the generic impacts. they may be covered in a supplemental impact statement. 

NEPA: SCOPE OF REVIEW 

The scope of a decommissioning action must be contrasted with the scope 
of an action to discontinue facility operation (for which no license is required). 
Need for power and the environmental effects of replacement power relate to 
ceasing operations. not to decommissioning. 

NEPA: CONSIDERATION OF ALTERNATIVES 

An agency need consider only alternatives that lead to the objective of a 
proposal. For decommissioning. the NRC need consider only alternate forms of 
decommissioning. together with the "no action" alternative. Resumed operation 
is an alternative only to the cessation of operations. not to decommissioning. 

PREHEARING CONFERENCE ORDER 
(Terminating Proceeding) 

This proceeding involves consideration of a proposed order approving a 
decommissioning plan for. and authorizing decommissioning of. the Rancho 
Seeo Nuclear Generating Station (hereinafter. Rancho Seco). located near 
Sacramento. California. For reasons set forth below. the single petition for leave 
to intervene and request for a hearing that has been filed is deficient in failing to 
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establish the standing of the Petitioner to participate (either as a matter of right 
or of discretion) or the adequacy of any proposed contention. Accordingly, we 
are denying the intervention petition and terminating the proceeding. 

I. BACKGROUND 

A public referendum on June 6, 1989, required the Sacramento Municipal 
Utility District (hereinafter SMUD or Licensee) to discontinue operation of 
Rancho Seco. As a result. SMUD decided to shut down the facility, and it 
has taken a multistage approach to reach this result 

On June 7, 1989 (the day follOwing the public vote), SMUD discontinued pro
ducing power from the facility.! Reactor defueling was completed on December 
8, 1989.2 On April 26, 1990, the Licensee continued its scale-down activities by 
applying to convert the operating license into a possession-only license (POL) 
that would authorize only the "use and possession" of the facility, not its op
eration. Following an adjudicatory proceeding during which the Petitioner now 
before us sought unsuccessfully to intervene, that application was approved by 
the Commission on March 17, 1992.3 

The final stage involves a proposed decommissioning plan, leading eventually 
to termination of lhe operating license and release of the site for unrestricted 
use. See 10 C.F.R. § 50.82. On May 20, 1991, the Licensee filed its application 
for termination of its license, including a proposed decommissioning pJan.4 In 
general, lhe plan provides for 10 to 20 years of onsite storage (SAFSTOR) 
followed by the removal of residual radioactivily.5 On October 21, 1991, SMUD 
filed a supplement to its environmental report. concerning lhe impacts of the 
method of decommissioning it had selected. The NRC Staff began reviewing 
lhe application and, on March 12, 1992, requested additional information from 
the Licensee on both lhe decommissioning plan and the environmental report. 
(The Licensee responded on April IS, 1992.) 

On March 19, 1992, lhe NRC published a Notice of Opportunity for Hearing 
with respect to both the decommissioning plan and the environmental report II 
One timely request for a hearing and petition for leave to intervene was filed, 

1 Sacramento Municipal Utility District, Rancho Scco Nuclear Generating SLltion. Pzoposed Dccommissiming 
Plan (DJ». p. 1·21; lie al.ro S7 Fed. Reg. 9517 (Mar. 19. 1992>. 
2/d. 
3 Ammdment 117 to Facility Operating lia:nsc No. DPR·S4. S7 Fed. Reg. 10,193 (Mar. 24, 1992). The effective 

date of !his amendment was made IUbjClCt to two Itaya of 10 working daya each, leading to an April 24, 1992 
effective date Cor Ihc POL. Scc ,clUrally Cll·92·2, 3S NRC 47 (1992). 
4 SECY.92.1S0, "Quutcrly Report on the SLltua of 1'Iamturcly Shut Down Plants," at 4 (furnished to licensing 

Board and hearing puticipanta by Memorandum from Chicf', Docketing and Saviccs Branch, Office oC Ihc 
Secrewy, NRC, dated April 28, 1992). 
557 Fed. Reg. 9577 (Mar. 19, 1992). S6c also DP at 1·1. 
1157 Fed. Reg. 9577. 
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by the Environmental and Resources Conservation Organization (hereinafter, 
ECO), on April 20, 1992. As noted earlier, ECO had sought unsuccessfully 
to participate in the POL proceeding. On May 13, 1992, the Commission 
established this Licensing Board to consider the petition and preside over a 
hearing if one were ordered.' 

SMUD and the NRC Staff each opposed ECO's hearing request and inter
vention petition.' Because a petitioner for intervention is permitted by 10 C.P.R. 
§ 2.714(a)(3) to amend its petition without leave of the Board until 15 days prior 
to the first preheating conference, the Board, by Memorandum and Order dated 
May 15, 1992, set schedules for the filing of an amended petition, including 
contentions, receipt of responses, and a prehearing conference. 

ECO filed a timely amendment/supplement to its petition on June 29, 1992. 
On July 8 and 10, 1992, the Licensee and Staff, respectively, filed responses 
in opposition to the amended petition. The Board conducted a prehearing 
conference in Bethesda, Maryland, on July 14, 1992, at which representatives 
of ECO,' SMUD, and the Staff appeared.' ' 

R>l1owing the prehearing conference, on July 17, 1992, ECO filed two 
motions: (1) a Motion for an Order to Compel Service, and (2) a Contingent 
Motion to Withhold Any Order Wholly Denying the Petition for Leave to 
Intervene and/or the Request for a Hearing. The Licensee opposed both of 
these motions and filed cross-motions to strike certain portions of each motion; 
the Staff opposed the second motion but took no position on the first.10 (1be 
Staff supported the Licensee's motions to strike.11 ) Thereafter, on August 14, 
1992, ECO filed two more motions: (1) ECO's Motion to Strike, and (2) its 
Anticipatory Motion for Leave to File ECO Pleading (seeking leave to file the 
foregoing Motion to Strike). We treat these motions later in this Opinion. 

n. STANDING 

To participate as a party in an NRC adjudicatory proceeding, a petitioner 
must initially demonstrate both that it has standing and that it has proffered 

'57 Fed. Reg. 21.433 ~y 20,1992). 
8llccnsce', Amwu, dated May S, 1992; NRC SIaffResponsc. dated May 11, 1992-
, &. Tr. 1·180. The c:mf'c:rmce had beat announced by a Nlltice or Prcbcaring Conf'crcnce, dated IIlrIC 23, 1992, 
~1ished at 57 Fed. Reg. 29,339 (July I, 1992). 
o llccnsce', Annrt:r in Opposidon 10 Petitioner's Motion Cor an Ordc.- 10 Canpc1 Service and licensee', Modon 

10 SlrikePorlioolThen:oC, datedIuly71,1992; Ucauee', Answcrin OppoIition 10 Petitimcr'. Cmtingent Motion 
10 W"lIhbold Any Ordc.- WboDy Denying Ihe Petidon Cor Leave 10 Intcrw:nc anel/or Ihc Request Coc a Hearing and 
Uc:cnsee'. Medon 10 Strike Portions Thereof, dated July 71,1992; NRC StafrRcsponsc in Oppocidon 10 E.CO'. 
ConIingent Motion 10 W"lIhbold Any Order Wholly Denying lIS Petidon Coc Leave 10 Intcrw:nc, dated August 6, 
1992 
11 NRC Stalf Response in Support oC lic:msec'. Motions 10 Strike Improper Argument in Environmental and 
Rcsoun:es Conservadon Orpniution'. Filings, dated August 17, 1992. 
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at least one viable contention. 10 C.F.R. § 2.714(a) and (b). Turning first to 
standing, the petitioner must demonstrate its interest in the proceeding (10 C.F.R. 
§ 2.714(a)(2» and the "possible effect of any order that may be entered ... on 
[its] interest" (10 C.F.R. § 2.714(d)(I)(iii». 

To determine whether a petitioner has adequately demonstrated its stand
ing, the Commission applies contemporaneous judicial concepts of standing. 
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), CLI-83-
25, 18 NRC 327, 332 (1983). Those standards involve a two-pronged test: (1) 
the petitioner must demonstrate that it has suffered or will likely suffer "injury 
in fact" from the action under review, an injury that would be redress able by 
a favorable decision in the proceeding; and (2) the injury must fall within the 
"zone of interests" at least arguably sought to be protected by the statute being 
enforced - here, either the Atomic Energy Act or the National Environmental 
Policy Act (NEPA). Metropolitan Edison Co. (Three Mile Island Nuclear Sta
tion, Unit I), CLI-85-2, 21 NRC 282, 316 (1985); Portland General Electric 
Co. (pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-
14 (1976); see Air Courier Conference of America v. American Postal Workers 
Union, AFL-CIO, 498 U.S. _, -. 112 L. Ed. 2d 1125, 1134 (1991); Dellums 
v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988). 

An organization such as ECO may gain standing in two ways. First, it may 
demonstrate standing in its own right, assuming one of its own interests has 
been or may be adversely affected. However, if such interest is informational, 
such as the failure to receive information appearing in an environmental impact 
statement, explicit environmental harm with a direct impact upon the petitioner 
must also be alleged. A generalized claim of informational injury is not enough. 
CLI-92-2, supra, 35 NRC at 57-60; Foundation on Economic Trends v. Lyng, 
943 F.2d 79,84 (D.C. Cir. 1991); see also Lujan v. National Wildlife Federation, 
497 U.S. 871, 882-83, 111 L. Ed. 2d 695, 712-13 (1990). 

Second, an organization may gain standing as a representative of one or more 
of its members, assuming that such members otherwise have standing, the inter
ests it seeks to protect are germane to the organization's purposes, and neither 
the claim asserted nor the relief requested require the individual member's par
ticipation in the lawsuit. Hunt v. Washington State Apple Advertising Comm 'n, 
432 U.S. 333, 343 (1977). The members must normally provide affidavits au
thorizing the organization to represent their interests. Houston Lighting and 
Power Co. (Aliens Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 
NRC 377, 393-97 (1979). 

At the outset, we note that both the Licensee and the Staff assert that ECO 
should be estopped from asserting its standing claims in this proceeding because 
of their similarity or, indeed, identity with claims unsuccessfully asserted as a 
basis for standing in the POL proceeding. The NRC may, of course, apply 
collateral estoppel principles where appropriate. See, e.g., Alabama Power Co. 
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(Joseph M. Rlrley Nuclear Plant, Units I and 2), ALAB-182, 7 AEC 210, 
remanded on other grounds, CLI-74-12, 7 AEC 203 (1974). 

Collateral estoppel is an equitable doctrine, not required as a matter of law, 
that should be applied only "with a sensitive regard for any supported assertion 
of changed circumstances or the possible existence of some public interest factor 
in the particular case .••. " Farley, CLI-74-12, supra, 7 AEC at 203-04; 
ALAB-182, supra, 7 AEC at 216. For collateral estoppel to apply, there must 
be an identity of issues - here, the issue of ECO's standing. Farley, ALAB-
182, supra, 7 AEC at 213. 

Despite the similarity of ECO's standing assertions in the POL proceeding 
and this proceeding, the scope of this decommissioning proceeding appears to 
be sufficiently different from the POL proceeding to at least raise questions 
as to whether changed circumstances may be present. Among other matters, 
the health and safety and environmental effects of the two proceedings do not 
appear identical. 

The Licensee and Staff have not addressed these apparent differences or 
shown that they would not affect ECO's standing status in this proceeding. In 
addition, we perceive some public-interest considerations in affording ECO a 
full opportunity of convincing this Board of its standing. (yVe, of course, do 
recognize various prior rulings of the Commission for their precedential value.) 
We conclude that the Licensee and Staff have not made a sufficient showing on 
the identity of the standing issues in the two proceedings for collateral estoppel 
to apply, and we decline to bar ECO's standing claims on that basis. 

A. Injury in Fact 

In determining whether injury in fact has been adequately set forth, we are 
limited to assertions actually pleaded by the petitioner. See Cleveland Electric 
Illuminating Co. (Perry Nuclear Power Plant, Unit I), LBP-92-4, 3S NRC 114 
(1992). The petition itself must "set forth with particularity" the elements of 
standing. 10 C.F.R. § 2.714(a)(2). We are thus not permitted to assume or 
presume the existence of facts not actually pleaded. See Arizona Public Service 
Co. (Palo Verde Nuclear Generating Station, Units I, 2, and 3), CLI-91-12, 34 
NRC 149, ISS-56 (1991). 

ECO's claims for having standing are set forth in both its April 20, 1992 
petition and its June 29, 1992 supplement The latter document additionally sets 
forth contentions, to which we will refer to the extent relevant to the standing 
claims. 

Although not a model of clarity, ECO has put forward several discrete bases 
for its standing. Specifically, it sets forth (I) claimed injuries to itself as an 
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organization, and (2) claimed injuries of certain specified members whom it 
represents.12 We turn to each of these claims: 

1. ECO first asserts that it (as well as its members) will be adversely affected 
if an environmental impact statement (EIS) for the proposed decommissioning 
is not prepared. With respect to its organizational interests, ECO initially stated 
that 

ECO strongly supports the use of nuclear plants to provide the safe and domestically secure 
electricity needed in this country. This mission necessarily includes intervening in the present 
matter where the destruction of a state-of·the-art nuclear reactor is sought in order to infonn 
decisionmake" and the public of the consummate folly of decommissioning Rancho Seco. t3 

ECO goes on to state that the NRC Staff's failure to indicate that it will prepare 
an EIS on the decommissioning deprives ECO of its ability to comment directly 
on the environmental report prepared by SMUD and on a draft EIS prepared by 
the Staff, to advise its members of the environmental risks involved with each 
alternative and to report the findings and recommendations of the environmental 
evaluations to the public.14 

ECO's supplemental petition adds little with respect to organizational stand
ing, except to indicate that the contentions contained therein are examples of the 
injury suffered by ECO. (An affidavit by the President of ECO is also provided, 
formalizing in essence ECO's general claims and providing ECO's articles of 
incorporation, setting forth the organization's purposes.) LOOking at the con
tentions, the only one bearing on ECO's organizational standing claims is the 
purported lack of an EIS (including alleged inadequacies in the Licenscc's En
vironmental Report). 

It is clear from the precedents cited above that ECO has failed to present an 
adequate basis for organizational standing. The lack of an EIS would at most 
affect ECO's informational interests, but nowhere is there asserted any envi
ronmental harm that would affect the organization, other than informationally. 
That being so, ECO has not satisfied the informational harm criteria sanctioned 
by recent court decisions and set forth by the Commission - with respect to 
ECO itself - in the POL proceeding. CLI-92-2, supra. 35 NRC at 57-61. It 
thus has not established standing on that basis. 

2. ECO also seeks standing as the representative of certain of its members. 
In its initial petition, ECO listed the names of two members who purportedly 
live within 50 miles of the facility. No affidavits authorizing representation by 
ECO were included. 

12 April 20. 1992 Petition at 4; lW1c 29.1992 Supplement at 2-10. 
13 April 20. 1992 Petition at 19. 
14/d. at 19-20. 
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The only description of how these individuals might be affected by the 
proposed decommissioning action was that they "have an interest in whether 
the proposed order provides reasonable assurance of their radiological health 
and safety. • • and whether the decision • • . is made in accordance with and 
is consistent with the goals ofNEPA."15 ECO goes on to claim that certain of its 
members (not explicitly the two listed) depend on SMUD to meet their electric 
energy needs and that ECO has a vital interest in ensuring that an adequate and 
reliable supply of electricity will be available. Nowhere does ECO provide any 
factual basis for its thesis that radiological health and safety of the two listed 
members would be compromised or that their future supply of electricity would 
become unreliable. Nor does it show how, as it claims, the absence of Rancho 
Seco would lead to the substitution of fossil fuel plants that would contribute 
not only to acid rain, the greenhouse effect, and other effects adverse to the 
environment but also to the endangerment of national energy security.16 

In its Supplement, ECO refers only to one of the aforementioned members, 
identifying him as living 43 miles from the facility and providing an affidavit 
authorizing ECO to represent his interests. It relies on the so-called "presumption 
of standing which attaches to residency within a 50 mile radius of the plant."17 
It also cites portions of the decommissioning plan and the environmental report 
which analyze certain effects of the plan extending as much as 50 miles from 
the facility.1I 

As the Commission has explicitly held, the 50-mile presumption of standing 
applies only in proceedings involving reactor construction permits, operating 
licenses, or significant amendments thereto - cases "with clear implications 
for the offsite environment, or .•• a clear potential for offsite consequences." 
Florida Power and Light Co. (St Lucie Nuclear Power Plant, Units 1 and 2), 
CLI-89-21, 30 NRC 325, 329 (1989). In other situations, a petitioner must allege 
"some specific 'injury in fact' that will result from the action taken .••• " [d. 
at 330. 

As we have seen, ECO has relied primarily upon the so-called presumption. 
It asserts that decommissioning involves at least as much radioactivity as a 
construction permit and, thus, that the same presumption should apply. This 
reasoning, however, ignores the foundation for the 50-mile presumption - the 
fact that significant orrsite consequences can result from the operation of a 
facility for which a construction permit is sought ECO does not even aUege 

15 April 20, 1992 Pctitim at 18. 
16 ECO makes other claims - likewise unspecific - concerning \he members' interest in electricity at reasonable 
ntcs, the likely rise in those ntcs &I a rmllt of decommissiming, and the conlributim of decmunissiming to \he 
natimll tnde deliciL As set forth later in this Opinion, at pp. 13()"31, infra, none of the claims of that lort fall 
within the zones of interest arguably sought to be protected by \he Atomic Energy Act or NEPA. 
17 Supplement at 8. See also Onl Argument, Tr. 6-8. 
18 Supplement at 10. 
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that similar offsite radiological or environmental consequences eventuate from 
decommissioning. As for its second claim, ECO has made no attempt to show 
how any of the effects cited in the decommissioning plan or environmental 
report as extending as much as 50 miles from the facility affect the particular 
individual. 

At the prehearing conference, ECO asserted that the individual whom it 
represents would also be affected by the radiological effects of transportation 
attendant to the decommissioning proposal - "the transportation of spent fuel 
••• and high level transuranic and low level waste off site and through the 
area surrounding the plant where [the individual represented by ECO] lives."19 
ECO had not mentioned transportation either in its pleadings or in the affidavit 
of the affected individual. And it has not spelled out what the radiological 
impact, if any, would be on the affected individual. Because of this lack 
of particularity, as well as ECO's failure to mention transportation prior to 
the prehearing conference, we are not accepting any of ECO's transportation 
assertions in our consideration of its standing.20 

In sum, ECO's unsupported general references to radiological consequences 
are insufficient to establish a basis for injury. Similarly, as the Commission has 
made clear in an earlier ruling in another case, the social-type environmental 
consequences that ECO alleges will come not from decommissioning but from 
the prior, unreviewable action of SMUD to discontinue operation of the facility. 
See Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CLI~ 
90-8,32 NRC 201,207-08 (1990), reconsideration denied. CLI-91-2, 33 NRC 
61 (1991). That being so, ECO has not adequately alleged "injury in fact" to 
its member to support its claim of representational standing. 

B. Zone or Interests 

Not only must a petitioner allege "injury in fact," but the injury alleged 
must be within the zone of interests allegedly sought to be protected by the 
Atomic Energy Act or NEPA (the only two statutes that govern in the current 
situation). We need not devote extended discussion to this matter, given our 
determination that no valid "injury in fact" has been pleaded. However, because 
of our authority in certain circumstances to permit discretionary standing, we 
will at least touch briefly on the zone-of-interests question. 

It has long been held that protection of financial interests such as excessive 
electric rates or higher fuel costs is not within the zone of interests sought 

19Tr.8. 
lOIn Iddition, transportation impacts arc not It issue in this proceeding. We express no view, however, on whether 
transportation impac:u arising fran I decommissioning proposal could serve IS I basis for standing. irrespective 
of their litigability in this proceeding. 
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to be protected either by the Atomic Energy Act or NEPA. Portland General 
Electric Co. (Pebble Springs Nuclear Plant. Units 1 and 2), ALAB-333, 3 
NRC 804, 806, aJJ'd, CLI-76-27, 4 NRC 610, 614 (1976): Tennessee Valley 
Authority (Watts Bar Nuclear Plant. Units 1 and 2), ALAB-413, 5 NRC 1418, 
1420-21 (1977). Just recently, the Commission reiterated the same point in its 
ruling on ECO's attempt to enter the POL proceeding. CLI-92-2, supra, 35 
NRC at 56. Specifically with respect to NEPA, the Commission observed that, 
although NEPA does protect some economic interests, it only protects against 
those injuries resulting from environmental damage. We reiterate again that no 
such injury is here alleged. 

ECO's very gen~ra1 claims with respect to radiological health and safety may 
not run afoul of the zone-of-interests test But, as set forth earlier, they are so 
generalized, so lacking in specific detail as to injury in fact, that they cannot 
serve as a basis for standing. 

C. Conclusions as to Standing of Right 

fur the reasons set forth above, ECO has failed to present a valid claim 
of "injury in fact," either organizationally or as a representative of its listed 
member. Most of its claims also fail to fall within the zone of interests arguably 
protected by the Atomic Energy Act or NEPA. That being so, we hold that ECO 
has failed to establish standing of right. 

D. Discretionary Standing 

ECO next claims that, should we determine that it lacks standing of right, we 
nevertheless grant it discretionary standing, as authorized by the Commission in 
Pebble Springs, CLI-76-27, supra, 4 NRC at 614-17. There, the Commission 
set forth criteria to evaluate whether discretionary intervention should be granted 
- the most important of which is "[t]he extent to which the petitioner's 
participation may reasonably be expected to assist in developing a sound record." 
Id. at 616. 

The Licensee and Staff each claim that discretionary intervention is not 
permissible in a situation where, as here, no other petitioner has sought a 
hearing. In Watts Bar, ALAB-413, supra,S NRC at 1422, the Appeal Board 
suggested otherwise, commenting that intervention as a matter of discretion 
could trigger a hearing when there was "cause to believe that some discernible 
public interest will be served by the hearing." A licensing board recently adopted 
that viewpoint, although not permitting intervention in the particular situation. 
Envirocare of Utah, Inc., LBP-92-8, 35 NRC 167, 182-83 (1992). 
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Here, although we tend to favor the Watts Bar and Envirocare approach, 
we need not reach the question. fur, in view of the contentions sought to be 
litigated by ECO, none of which are acceptable (see discussion infra), we have 
determined that ECO would not reasonably be expected to assist in building a 
sound record on which the Commission may base its decisIon in this proceeding. 
We thus are declining to grant discretionary standing. 

m. CONTENTIONS 

To be admitted as a party, ECO must not only establish its standing but also 
proffer at least one valid contention. Although we would not ·routinely consider 
the validity of contentions where standing has not becn found, we are doing so 
here in light of ECO's request for us to grant discretionary standing. 

ECO's proposed contentions are not clearly labelled as such. At the prehear
iog conference, ECO attempted to include as contentions material from its initial 
petition (not there designated as contentions) as well as material from its June 
29, 1992 supplemenL21 Because of our direction that contentions be filed in the 
supplement, we ruled that only information appearing in the supplement would 
be considered as contentions.22 We therefore turn to Parts III and IV of ECO's 
supplement, which contain, respectively, ECO's environmental and safety-based 
contentions. 

A. General Criteria for Contentions 

Before dealing with specific contentions, we here review the standards for 
admissibility of contentions. The applicable rules, 10 C.F.R. § 2.714(b) and (d), 
were amended in 1989 "to raise the threshold for the admission of contentions." 
S4 Fed. Reg. 33,168 (1989). 

In short, they now require, inler alia, that there be a specific statement of 
law or fact to be raised or controverted, a brief explanation of the bases of the 
contention, a concise statement of the "facts or expert opinion" that support 
the contention, together with references to specific sources and documents of 
which the petitioner is aware and upon which the petitioner intends to rely, and 
sufficient information to show that a genuine dispute exists with the applicant (or 
licensee) on a material issue. On NEPA issues, the contentions are to be based 
on the applicant's or licensee's environmental report. Further, the contention 
must be of consequence in the proceeding and, if proved, entiUe the petitioner 
to relief of some sort. 

21 Tr• 109. 
22Tr• l12. 
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B. Environmental Contention 

In Part III of its Supplement, ECO presents what it describes as a single envi
ronmental contention, which is divided into several sUbparts.23 Its general thrust 
is that "SMUD's environmental report is inadequate.''2-4 At least two reasons 
are assigned - first, that the NRC's Generic Environmental Impact Statement 
on Decommissioning of Nuclear Facilities (NUREG-0586) (hereinafter, GElS) 
provides inadequate consideration of decommissioning of Rancho Seco under 
NEPA; and second, that SMUD's October 21, 1991 Supplement to its Environ
mental Report is "totally inadequate." 

As background to this contention, ECO lists what it characterizes as the 
various "mandatory" requirements for environmental reports, as set forth in 10 
C.F.R. § 51.45. It then goes on to particularize what it describes as additional 
requirements for an environmental report for decommissioning. ECO then 
asserts that NEPA requires the consideration of "cumulative impacts," which 
it goes on to define as including ''past'' actions, regardless of what person 
undertakes such action. It next sets forth what it deems NEPA to require by way 
of defining "Major Federal action" and "significantly affecting the quality of the 
human environment." Finally, it describes requirements for the consideration of 
alternatives, including the ''no action" alternative. 

As its first specific claim, ECO asserts that NUREG-0586 provides "inade
quate consideration" of the decommissioning of Rancho Seco. It lists several 
reasons: i.e., that its purpose was to assist NRC in developing policies and 
amended regulations dealing with decommissioning, that it was never intended 
to deal with decommissioning of a facility that had not reached the end of its 
useful life by age or accident, and that it provides inadequate treatment of radi
ological impacts and virtually no treatment of nonradiological impacts. 

ECO then goes on specifically to describe several alleged omissions from the 
Environmental Report. Most specifically, ECO scores the report for omitting 
any meaningful discussion of alternatives, either the ''no action" alternative or 
the alternative of resumed operation, and for failing to include a cost-benefit 
balance. ECO explicitly states that 

the availability of the option of selling SMUD [.ric; should be Rancho Seco] to a responsible 
entity for operation rather than decommissioning is a significant distinction between this case 
and the Shoreham situation where there was an agreement to decommission.25 

Finally, ECO faults the environmental report on the basis of the Staff's March 
12, 1992 questions. It attempts to incorporate those questions by reference, 

2J Supplemen1 at 16-28; Tr. 114. 
24 Supplemen1 1\ 16. 
25 111. at 27. 
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contending without further explanation that "each one" represents a deficiency 
in the report. 

The Licensee and Staff assert that this environmental contention involves 
matters previously designated by the Commission as unnecessary for the envi· 
ronmental review of decommissioning, such as need for power or the environ· 
mental effects of replacement power. Moreover, they declare that the numerous 
vague and unsupported allegations in the environmental contention fail to meet 
the rather stringent pleading requirements that the Commission adopted in 1989, 
because they include no facts that would establish a material issue of fact or 
law. 

With respect to issues of law, the Licensee and Staff assert that the major 
thrust of ECO's environmental claims - that the effects of ceasing operations 
are cumulative effects that must be analyzed in an EIS - has been rejected 
by the Commission with respect to decommissioning. Further, they contend 
that ECO's challenge to the use made by the Licensee of the GElS fails to 
acknowledge the Commission's directions with respect to the GEIS.z6 

In reviewing ECO's environmental assertions, it is clear that ECO misper. 
ceives the character of the environmental review established by the Commission 
for a decommissioning case such as this. The Commission views the environ· 
mental review as a supplement to that which already occurred during the oper
ating license phase of the proceeding. Thus, a licensee's environmental report 
for decommissioning need only "reflect any new information or significant en· 
vironmental change associated with the [licensee's] proposed decommissioning 
activities or with the [licensee's] proposed activities with respect to the planned 
storage of spent fuel." 10 C.F.R. § 51.53(b). 

Beyond that, the Commission has concluded that, in the usual case, the 
environmental impact of decommissioning can be delineated in generic terms 
through reference to the GElS. To the extent that the impacts from decommis· 
sioning a particular plant are significantly different from the generic impacts, 
those impacts may be covered in a supplemental EIS. Thus, in promulgating 
decommissioning regulations in 1988, the Commission stated with respect to 
the GElS: 

The Commission's primary reason for eliminating a mandatory EIS for decommissioning is 
that the impacts have been considered generically in a GEIS. The Commission determined 
that examination of these impacts and their cumulative effect on the environment and their 
integration into the waste disposal process could best be examined generically. A final, 
updated GElS has been issued • • •• The GEIS shows that the difference in impacts 
among the basic alternatives for decommissioning is small, whatever alternative is chosen, 
in comparison with the impact accepted from 40 years of licensed operation. The relative 
impacts are expected to be similar from plant to plant, so that a site.specific EIS would result 

l6 Su pp. 134-35, i'!fra. 
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in the same conclusions as the GElS with regard to methods of decommissioning. Although 
some commenten correctly point out that an EA is much less detailed in its assessment of 
impacts than an EIS. if the impacts for a particular plant are significantly different from those 
studied generically because of site-specific conSiderations. the environmental assessment 
would discover those and lay the foundation for the preparation of an EIS. If the impacts for 
a particular plant are not significantly different, a Finding of No Significant Impact would 
be prepared. 'rT 

With this in mind, it is not difficult to perceive why a separate EIS for 
decommissioning a particular facility is rarely, if ever, necessary. See Shoreham. 
CLI-91-2, supra. 33 NRC at 74; id .• CLI-9O-8. supra. 32 NRC at 209. 

To repeat, no NRC approval is required for a licensee to cease operation. 
Shoreham. CLI-90-8, supra. 32 NRC at 207. That decision is SMUD's to make 
and does not represent federal action of any kind. Therefore, no EIS need be 
prepared for that action. Moreover, the impacts that ECO now seeks to have 
discussed relate only to the cessation of operations - they are not impacts of 
decommissioning. Shoreham. CLI-91-2, supra. 33 NRC at 71. That being so, 
they are not pertinent ,to the environmental effects of decommissioning - with 
which ECO has not taken issue or raised any environmental question. 

Resumed operation would be an alternative only to the cessation of operation, 
not to decommissioning (as to which the Commission has stated that only 
alternative forms of decommissioning, together with "no action," are all that 
need be discussed.) Shoreham. CLI-90-8, supra. 32 NRC at 208. As pointed 
out by the Licensee,28 this is consistent with cases holding that, under NEPA, an 
agency need consider only alternatives that lead to the objective of a proposal. 
See City of Angoon v. Hodel. 803 F.2d 1016, 1020-22 (9th Cir. 1986) (per 
curiam), cert. denied. 484 U.S. 870 (1987); Citizens Against Burlington. Inc. v. 
Busey. 938 F.2d 190, 195 (D.C. Cir.), cert. denied. _ U.S. ---. 116 L. Ed. 2d 
638, 112 S. Ct. 616 (1991). Resumed operations thus need not be considered 
in conjunction with the proposed decommissioning action that is before us. 

Failure to prepare an EIS may be an issue raised in certain proceedings. But 
where, as here, the action is allegedly deficient for failing to include matters 
that the Commission has already ruled are outside the scope of consideration 
of a proceeding such as this, we decline to consider a contention to that effect. 
Further, where the Licensee has filed an Environmental Report that on its face 
attempts to supplement the GElS with site-specific information sufficient to 
provide the Commission with information to determine whether a supplemental 
EIS may be necessary, we will not entertain an unsupported generalized claim 
that the Commission is placing undue reliance on the GElS in its assessment of 
the impacts of decommissioning the particular facility. 

'rT 53 Fed. Reg. 24,018, 24,039 (1988). 
28Ucenscc',Iu1y 8,1992 Answer It 10. 
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Finally, ECO's attempt to incorporate by reference the questions asked by the 
Staff concerning the environmental report fails to comply with the Commission's 
pleading requirements. Louisiana Energy Services. L.P. (Claiborne Enrichment 
Center), LBP-91-41, 34 NRC 332, 346, 357-58 (1991). ECO does not describe 
the significance of the matters to which the questions are addressed or why, 
indeed, they might constitute a defect in the environmental report. Even under 
the Commission's earlier rules, they would not have been pleaded sufficiently. 
Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1 and 2), LBP-
76-10, 3 NRC 209, 216 (1976); see also Gulf States Utilities Co. (River Bend 
Station, Units 1 and 2), ALAB-444, 6 NRC 760, 768-78 (1977). 

ECO's environmental contention is accordingly rejected. 

C. Safety Contentions 

ECO includes six safety-related contentions in part IV of its Supplement 
(designated Contentions IV.A-IV.F). The Licensee and Staff deem each of them 
to be legally or factually incorrect and to be inadequately pleaded under the 
Commission's contention requirements. 

Contention W.A asserts that the decommissioning plan is premised upon, inter 
alia. the availability of Hardened-SAFSTOR to be implemented after the fuel 
has been moved to dry storage in an Independent Spent Fuel Storage Installation 
(lSFSI). ECO claims, however, that "SMUD has terminated its application for 
the ISFSI thereby invalidating a large part of the decommissioning plan." 

ECO provided no basis for this claim, thereby invalidating the contention 
on pleading grounds. But when asked for its source at oral argument, ECO 
identified a letter from SMUD to the Staff, dated March 20, 1992, which requests 
the Staff to "terminate" certain aspects of its review pending selection by SMUD 
of an appropriate storage cask. (1be Licensee previously provided the Board 
and ECO with a copy of that letter, appended to its July 8, 1992 filing.) 

At oral argument, the Licensee conceded that the wording of the letter 
might have been more felicitous, using "suspend" rather than "terminate," but it 
claimed that the "application" had not been abandoned. Only the safety review 
had been suspended, pending selection of a cask; the environmental review is 
continuing. The Staff agreed that this was the case and the ISFSI application 
remains active.19 That being so, Contention IV.A must be rejected. 

Contention W.B claims that SMUD lacks an adequate funding plan for the 
decommissioning. Such a plan is required by 10 C.F.R. § 50.75. The reason 
alleged by ECO for the deficiency is the Staff's revocation of an exemption 

19Tr.96-97. 
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it had previously granted SMUD, permiuing funding over the course of the 
original operating license (i.e., until 2008) rather than at time of shutdown. 

The Staff granted the exemption without receiving public comments. Because 
the Staff had earlier promised ECO that it would be permiUed to comment, the 
Staff then revoked the exemption and has received comments from ECO (which 
it has not yet finished evaluating). 

Even though ECO may be technically correct about the current funding plan, 
we fail to see how this establishes a material factual or legal dispute. If the 
Staff should grant the exemption, it will remedy the defect ('The granting of 
such an exemption would be consistent with a newly revised version of 10 
C.F.R. § 50.75.) If the Staff should deny the exemption, it will have to take 
steps to ensure that SMUD provides adequate funding for the decommissioning. 
Indeed, the crux of ECO's concern, that its views on the exemption be taken 
into account, has been fulfilled.3O We thus decline to entertain ECO's contention 
on this subject. 

Contention W.C challenges the adequacy of the Federal Register notice for 
this proceeding, claiming that it failed to identify any relevant documents other 
than the decommissioning plan and the environmental report ECO contends 
that adequate notice demands identification of all supplements and amendments 
to that application. 

There is no such requirement. Potential intervenors reasonably are expected 
to research these documents in the Commission's Public Document Rooms, 
where supplements and amendments would be available. In any event, at the 
time of the Notice, there were no supplements or amendments. This contention 
is thus rejected. 

Contention W.D asserts that the decommissioning order may not be issued 
prior to the completion of an adjudicatory hearing. ECO cites the introductory 
phrase of section 191a of the Atomic Energy Act, 42 U.S.C. §2241(a). That 
phrase, however, only authorizes the Commission to use a three-member licens
ing board, such as this one, to conduct a formal on-the-record adjudication, in 
lieu of a single Administrative Law Judge as required by the Administrative 
Procedure Act. 

ECO has, in fact, been afforded the opportunity for a public adjudicatory 
proceeding. As the Licensee observes, whether a hearing on a licensing action 
will be a pre-effectiveness hearing is not within the province of this Board 
but, rather, the Commission itself. 10 C.F.R. §§ 50.58(b)(6), 50.91, 50.92. 
Moreover, there does not appear to be any requirement in the Atomic Energy 
Act that would mandate a pre-effectiveness hearing for decommissioning. See 

30 57 Fed. Reg. 2.0.713 (May 14. 1m); Tr. 139-43. 162. 
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Long Island Lighling Co. (Shoreham Nuclear Power Sration, Unit 1), CLI-92-4, 
35 NRC 69, 77 (1992). 

For these reasons, Contention IV.D is rejected. 
Contention W.E is a procedural claim that, since filing its intervention 

petition, ECO was entitled to be served with all documents filed by SMUD 
and its attorneys. ECO cites 10 C.F.R. § 2.712. 

That section deals only with the technical aspects of service of adjudicatory 
documents and, in any event, requires service only on "parties," which ECO 
is nOl'l The scope of document service is covered by 10 C.F.R. § 2.701 (b), 
which also only applies to "parties." Adjudicatory documents filed by parties 
responsive to or bearing upon intervention petitions must, of course, be served 
upon the petitioner - as was the situation here. 

At oral argument, ECO supplemented its request by referencing the Board's 
general authority as a basis for requiring service upon ECO. If ECO were to 
become a party, that remedy would not be necessary. Where, as here, ECO is not 
being admitted as a party, that remedy would be inappropriate, if not beyond our 
authority. In any event, ECO was unable to identify any document with which 
it had not been served. It mentioned the Licensee's response to Sraff questions, 
a nonadjudicatory document dated April 15, 1992, but that document was filed 
prior to ECO's submission of its April 20. 1992 petition for intervention.32 We 
are thus denying this contention. 

Somewhat related is ECO's recently filed Motion for an Order to Compel 
Service, together with portions of its even more recent Motion to Strike. We 
have examined those motions and, for similar reasons, are denying them. 

Contention IV.F is an attempt to incorporate by reference questions raised 
by the Staff in its March 12, 1992 series of questions to the Licensee. No ex
planation is provided concerning the significance of any question. ECO merely 
portrays the questions as a per se reflection of defects in the decommission
ing plan. ECO does not bother to reference the Licensee's extensive April 15, 
1992 responses to the questions asked. (Those responses were available be
fore ECO filed its intervention petition and over 2 months before ECO filed its 
incorporation-by-reference contentions.) 

For the same reasons that we rejected a similarly worded environmenral 
contention, we also reject this attempt to rely on incorporation by reference 
as a foundation for a contention. 

One isolated sentence in the affidavit of the individual whom ECO represents 
might also be deemed a safety contention. That sentence reads: 

31 ECO, in its Motion to Strike filed at August 14, 1992, 0.1. incorrectly cites 10 C.F.R § 2. 714a IS denominating 
petitioners as parties. presumably for aU purposes. AU lhat proviJion docs iJ provide a right of appeal to pctitioncn 
who are denied in_tion or requested hearings. ECO here is given that righL 
32 Thll document is a nonadjudicatory documml that, unless it related directly to a previously accepted contention. 
would not have been required to be lClVed upon a party. 
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However. if the plant cannot be preserved for its intended purpose then it is my opinion that 
the DECON method of decommissioning is the preferred alternative both because it would 
best protect the public health and safety by removing the radiological hazard most promptly 
and it would offer beuer assurance that the economic costs of decommissioning would be 
minimized and borne by those persons who received the benefits of Rancho Seco." 

No data or witnesses (expert or otherwise) are identified to support this claim. 
Although the subject matter could be considered in a proceeding of this type, 
the claim satisfies none of the pleading requirements neeessary to support a 
contention. fur that reason, we deeline to consider it 

D. Conclusion on Contentions 

Based on the foregoing, there are no contentions .that are admissible. Some 
concern subject matter that is outside the scope, as properly defined, of the 
decommissioning matter before us. The Commission itself has previously ruled 
directly on a number of these items. Nor are any of the contentions in conformity 
with the Commission's pleading requirements. That being so, we are rejecting 
all the contentions both as contentions and as potential support for discretionary 
standing, based on ECO's ability to assist in developing a sound record. 

IV. OTHER MATIERS 

As we pointed out earlier, ECO filed four motions following the prehearing 
conference. We considered and denied the first, dealing with service of 
documents, in conjunction with our consideration of Contention IV.E. See p. 
138, supra. 

Because of this action, the Licensee's cross-motion for us to strike certain 
portions of ECO's motion (supported by the Staff) becomes moot, and we are 
dismissing it for that reason. (This dismissal also makes moot the portion of 
ECO's August 14, 1992 Motion to Strike directed to this cross-motion of the 
Licensee, which we also dismiss.) 

The second motion is denominated as a "Contingent Motion to Withhold Any 
Order Wholly Denying the Petition for Leave to Intervene and/or the Request 
for a Hearing." Anticipating that we might reach the very conclusions we have 
described in this Order, ECO asks us to forbear and instead issue an order 
permitting it to amend its contentions or file new contentions within a reasonable 
time after SMUD files revisions to its environmental report and the Staff issues 
an environmental assessment. 

"June 29. 1992 Supplement, Crespo Affidavit It 4. 
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ECO provides several reasons for the relief it seeks, most notably the 
prospect (not disputed by anyone) that in the future SMUD will supplement its 
environmental report. ECO also cites its "vested right" to amend its contentions 
- a right that ECO already exercised in filing its June 29, 1992 supplement. 

The so-called "vested right" to amend, to the extent it may properly be so 
described, extends only until 15 days prior to the first prehearing conference. 
10 C.F.R. §2.714(a)(3). Beyond that, it may be exercised only with leave 
of the Licensing Board, based on prescribed factors. In this case, granting 
this motion would run counter to the Commission's long-standing requirement 
that contentions be submitted prior to the first prehearing conference and that 
contentions or amended contentions submitted thereafter be considered "late
filed" and judged under the criteria applicable to such contentions. Duke Power 
Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (1983). 

We are accordingly denying Eoo's motion. In view of the position we have 
taken on Eoo's various contentions, we consider the Licensee's cross-motion 
to strike certain portions of ECO's motion (supported by the Staff) as moot 
and, accordingly, are dismissing it on that basis. Similarly, in view of this 
dismissal, we also consider the portions of ECO's Motion to Strike relating to 
the Licensee's and Staff's responses to ECO's Contingent Motion to Withhold 
Decision to be moot and are dismissing it on that basis. 

ECO's third motion, denominated as a Motion to Strike, dated August 14, 
1992, seeks to have us strike certain portions of the Staff's and Licensee's 
responses to ECO's previous motions. (Its fourth motion seeks leave to file 
the foregoing Motion to Strike.) We are permitting ECO to file the Motion to 
Strike, even though it consists mainly of a reply to certain of the points raised 
by the Licensee and Staff in response to ECO's earlier motions. As noted 
earlier, we have denied or dismissed as moot several aspects of this Motion to 
Strike. Although we have declined to strike the materials specified, we have 
taken ECO's reply into account in ruling on those earlier motions. 

V. ORDER 

Based on the foregoing, and the entire record of this proceeding, it is, this 
20th day of August 1992, ORDERED: 

1. The Petition for Leave to Intervene and Request for Prior Hearing of the 
Environmental and Resources Conservation Organization (ECO), dated April 
20, 1992, is hereby denied. 

2. Eoo's July 17, 1992 Motion for an Order to Compel Service and its 
July 17, 1992 Contingent Motion to Withhold any Order Wholly Denying the 
Petition for Leave to Intervene and/or the Request for a Hearing are each 
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hereby denied. The Licensee's cross-motions to strike certain material from 
the foregoing motions are each dismissed as moot. 

3. ECO,s Anticipatory Motion for Leave to File ECO Pleading. dated 
August 14, 1992, is hereby granted. ECO's Motion to Strike, dated August 
14, 1992, is hereby denied or dismissed as moot, as set forth earlier in this 
Opinion. 

4. This proceeding is hereby terminated. 
5. This Order is subject to appeal to the Commission pursuant to the terms 

of 10 C.F.R. §2.714a. Any such appeal must be filed within ten (10) days after 
service of this Order and must include a notice of appeal and accompanying 
supporting brief. Any other party may file a brief in support of or in opposition 
to the appeal within ten (10) days afler service of the appeal. 

Bethesda. Maryland 
August 20, 1992 
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The Director of the Office of Nuclear Reactor Regulation denies the remain
der of a Petition submitted by Mrs. Linda E. Mitchell (petitioner) requesting 
action with regard to the Palo Verde Nuclear Generating Station of Arizona 
Public Service Company, et al. (Licensee). 

In her Petition, Petitioner alleged that serious violations existed at the Palo 
Verde facility in the systems for emergency lighting and fire protection. In a 
Partial Director's Decision issued on October 31, 1990 (00-90-7, 32 NRC 273), 
this aspect of Petitioner's request for action pursuant to 10 C.F.R. § 2.206 was 
denied. 

Petitioner had also alleged improprieties by Licensee personnel regarding 
NRC inspection activities, specifically that Licensee personnel acted improperly 
to "water down" inspection findings, suppress serious violations, and discredit an 
NRC inspector. Based on an investigation by the NRC's Office of the Inspector 
General, these allegations were found to be without merit. Accordingly, the 
Director denied this aspect of the Petitioner's request for action pursuant to 
section 2.206. 
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FINAL DffiECTOR'S DECISION UNDER 
10 C.F.R. § 2.206 

I. INTRODUCTION 

On May 22, 1990, David K. Colapinto, Esq., submitted a Petition on behalf of 
Mrs. Linda E. MilCheU (Petitioner) requesting that the U.S. Nuclear Regulatory 
Commission (NRC) take actions pursuant to 10 C.F.R. § 2.206 regarding the 
Palo Verde Nuclear Generating Station (Palo Verde) of the Arizona Public 
Service Company, et al. (APS or Licensee). The Petitioner stated that she is 
employed by the Licensee as an associate electrical engineer at Palo Verde. She 
alleges that serious violations exist at Palo Verde in the systems for emergency 
lighting and fire protection which were uncovered by the NRC during routine 
inspections, and that Licensee personnel acted improperly to ''water down" the 
inspection findings, suppress other serious violations, and discredit an NRC 
inspector. Petitioner also alleges that NRC Region V management retaliated 
against the NRC inspector in question and agreed to "water down" inspection 
report findings as a result of the efforts made by the Licensee. 

Petitioner claims that these actions will chill efforts by NRC inspectors and 
employees of NRC-licensed facilities to raise safety concerns. 

Petitioner sought a variety of relief, including (l) instituting a proceeding 
pursuant to 10 C.F.R. § 2.202 to mOdify, suspend, or revoke the licenses issued 
by the NRC for Palo Verde; (2) issuing citations to the Licensee for violations 
improperly and illegally deleted from an NRC inspection report; (3) issuing fines 
to certain employees of the Licensee for allegedly tampering, obstructing, and 
impeding an ongoing NRC inspection; (4) taking disciplinary actions against 
any and all NRC employees allegedly involved in retaliating against an NRC 
inspector; and (5) granting such other and further relief as the NRC may deem 
appropriate. 

In a letter to Mr. Colapinto of June 21, 1990, I acknowledged receiving the 
Petition and informed him that the Petition would be treated under 10 C.F.R. 
§ 2.206 of the Commission's regulations. I also informed Mr. Colapinto that 
allegations in the Petition concerning improprieties by NRC personnel had been 
referred to the Office of the Inspector General and that any inquiries regarding 
those allegations should be directed to that office. I will not further address the 
relief sought for these matters because these matters are outside the scope of 
section 2.206. 

The allegations in the Petition fall into three categories. FlfSl, Petitioner 
alleges improprieties by NRC personnel regarding NRC inspection activities. 
As noted above, this matter was referred to the Office of the Inspector General. 
Second, the Petitioner alleges that, during routine NRC inspection activities, an 
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inspector uncovered serious safety violations at Palo Verde in the systems for 
emergency lighting and fire protection. 

I addressed this aspect of the Petition in a Partial Director's Decision issued 
on October 31, 1990 (DD-90-7, 32 NRC 273), in which I found no justification 
for instituting a proceeding pursuant to section 2.202 to modify, suspend, or 
revoke the NRC licenses held by APS. I made this decision after reviewing the 
corrective actions that APS took to resolve the concerns found by the NRC Staff 
while inspecting emergency lighting and fire protection at Palo Verde. I found 
reasonable assurance that Palo Verde can be operated with adequate protection of 
the public health and safety until the Licensee completed its ongoing corrective 
actions. Therefore, I denied this aspect of the Petitioner's request for action 
pursuant to section 2.206. 

The third category of allegations set forth by the Petitioner allege impropri
eties by APS personnel regarding NRC inspection activities. As was noted in 
the Partial Director's Decision of October 31, 1990, these allegations of wrong-

. doing were referred for investigation. I further noted in that Partial Decision 
that I would issue a Final Director's Decision dealing with these allegations 
upon receipt of the investigative findings. These matters were investigated by 
the NRC's Office of the Inspector General (OIG) which has completed its work 
on these matters. My decision with regard to these allegations of wrongdoing 
follows. 

II. DISCUSSION 

Petitioner alleges that Licensee personnel acted improperly to "water down" 
emergency lighting and fire protection inspection findings, suppress other serious 
violations, and discredit an NRC inspector. Petitioner also claims that these 
actions will severely chill the rights of employees at NRC-licensed facilities to 
speak freely and raise concerns with NRC inspectors and the rights of employees 
to raise safety concerns without fear of retaliation in general. 

On April 24, 1990, the NRC Staff issued Inspection Report (IR) 90-02. In the 
letter transmitting IR 90-02, the NRC Stafr stated that it found several concerns 
regarding the status of the 10 C.F.R. Part SO, Appendix R. emergency lighting 
at Palo Verde. In IR 90-02, the NRC Staff listed as unresolved items numerous 
apparent deficiencies in the emergency lighting system which were described 
in detail in the report. Unresolved items are items for which the NRC Staff 
needs additional information to decide whether the matter is a violation of NRC 
requirements. Petitioner alleges that APS officials improperly influenced the 
NRC Staff to "water down" IR 90-02 to cover up additional concerns raised by 
Petitioner and verified by an NRC inspector identified by Petitioner as "John 
Doe." Petitioner further alleges that, upon learning of these potential violations, 
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APS management began a concerted effort to harass and discredit "John Doc" 
through his superiors at NRC Region V. and that APS intended to cover up and 
suppress additional serious violations. many of which Petitioner's supervisors at 
APS recognized were legitimate concerns. Petitioner further alleges that APS 
employees stated that they were going to contact NRC management to get "John 
Doc" to revise his findings and have him transferred to another NRC region 
because he was causing too much trouble. Finally. Petitioner alleges that senior 
APS officials contacted NRC Region V officials by telephone and accused "John 
Doe" of misconduct to impede and interfere with an ongoing inspection. 

As stated above. OIG has completed its investigation of the wrongdoing 
aspects of the Petition. OIG issued its report on September 30, 1991 (OIG 
Investigative Report, Case No. 9045H). The following is a synopsis of this 
report. 

The Petitioner told OIG that she had no first-hand knowledge of the alleged 
telephone calls by Palo Verde managers to NRC Region V officials. The 
Petitioner learned of the telephone calls from Inspector "John Doe." "John 
Doc" told OIG that it was his understanding based on discussions with Region 
V officials that Palo Verde officials had called the Region and expressed concern 
with the manner in which he presented his inspection findings on emergency 
lighting at an exit meeting on March 23, 1990. Specifically, Palo Verde officials 
were surprised at the exit meeting with new findings that "John Doe" had not 
previously discussed during the inspection. Therefore, they were not prepared 
to respond. 

All of the Palo Verde and NRC officials allegedly involved in the commu
nications regarding "John Doe" and the NRC inspection findings denied or had 
no recollection of ever discussing "John Doe's" performance during the March 
23, 1990 exit meeting. However, Palo Verde and NRC Region V managers had 
discussed emergency lighting during telephone discussions following a February 
9, 1990 exit meeting. According to the NRC Region V officials, "John Doe" 
was not mentioned during these telephone discussions, and Palo Verde did not 
contest the emergency lighting findings. NRC Region V held these telephone 
conversations with representatives of Palo Verde to inform them of the gravity 
of the emergency lighting issues. 

With regard to IR 90-02, "John Doe" told OIG that he did not agree with 
the manner in which his inspection findings were presented. He believed his 
findings should have been reported as violations rather than as unresolved items. 

In Inspection Report 90-02, the NRC Staff included as unresolved items all 
of the emergency lighting findings listed by "John Doe" in his draft inspection 
report. In other words, none of "John Doe's" findings were deleted from the 
report. The NRC Staff both at headquarters and Region V continued to research 
these issues for several months. Following additional inspections, Region V 
issued Inspection Reports 90-25 and 90-35 and assessed Palo Verde a civil 
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penalty of $125,000 for emergency lighting violations. The OIG investigators 
did not substantiate the existence of a conspiracy between Palo Verde and NRC 
Region V officials to water down inspection findings, as alleged. This concludes 
the synopsis of the OIG Report. 

The Petitioner also claimed that the Licensee actions alleged in the Petition 
would chill efforts by NRC inspectors and Licensee employees to raise safety 
concerns. As discussed above, the specific allegations of Licensee misconduct, 
which were the bases for the chilling effects claims, .were not substantiated.} 

III. CONCLUSION 

The OIG conducted an investigation and could not substantiate the existence 
of a conspiracy between Palo Verde management and NRC Region V officials 
to delete items or alter inspection findings, and other related aspects of alleged 
wrongdoing as detailed above. Therefore, I have decided to deny the Petitioner's 
requests for action: (1) that NRC institute a proceeding against APS pursuant to 
section 2.202; (2) that APS be cited for violations deleted from NRC Inspection 
Report 90-02; (3) that NRC issue fines to APS and certain named employces 
for tampering, obstructing, and impeding an NRC inspection; and (4) that NRC 
employees involved in retaliation against the NRC inspector be disciplined. 

Finally, Petitioner requests that NRC grant such other and further relief as 
the NRC may deem appropriate. Based on the foregoing, there is no further 
action deemed appropriate with respect to this Petition. However, the NRC 
will continue to review DOL cases of discrimination and any 01 investigations 
involving retaliation as they are completed for appropriate action, as is normal 
NRC practice. 

} On March 16, 1992, I issued I Director's Decision regarding Palo Verde (DD-92·1. 35 NRC 133) in response to 
I Petition filed by Messrs. David K. Colapinto and Stephen M. Koon. In rootnote 1 or !hat Decision. I indicated 
that the issues or widespread harassment, intimidation, and retaliation nised by Messrs. Colapinto and Koon would 
be the subject or a separate Director's Decision. These issues bave not been finally resolved and arc still under 
considcntion by the NRC. The NRC will keep Messrs. Cola pinto and Kobn advised or the resolution or these 
issues. 
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As provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed 
with the Secretary of the Commission for its review. 

Dated at Rockville, Maryland, 
this 12th day of August 1992. 
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In this 10 C.F.R. Part 2, Subpart L informal proceeding, the Presiding 
Officer grants the Petitioners an opportunity to supplement or amend their 
hearing request to address questions about their standing and whether they have 
presented litigable issues. 

RULES OF PRACTICE: INFORMAL HEARING (AMENDMENT TO 
HEARING PETITION) 

Unlike a formal adjudicatory proceeding under 10 C.F.R. Part 2, Subpart G, 
in an informal proceeding under Subpart L the petitioner requesting a hearing 
does not have the right to amend or supplement an otherwise timely hearing 
petition once the deadline specified in 10 C.F.R. § 2.1205(c) for submitting 
hearing requests has passed. 
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RULES OF PRACTICE: INFORMAL HEARING (AMENDMENT TO 
HEARING PETITION) 

In an informal adjudication under 10 C.F.R. Part 2, Subpart L, a petitioner 
may amend or supplement a timely hearing request only as permitted by the 
presiding officer, who is afforded this discretionary authority under the general 
powers granted by 10 C.F.R. §2.1209 to regulate the course of an informal 
proceeding. The presiding officer retains that discretion at least up through the 
point at which he or she makes a final ruling upon the sufficiency of the hearing 
request. 

RULES OF PRACTICE: STANDING (INJURY IN FAC11 

In addressing the matter of standing in a decommissioning proceeding, to 
establish "injury in fact" it must be shown how any alleged harmful radiological, 
environmental, or other legally cognizable effects that will arise from activities 
under the decommissioning plan at issue will cause injury to each individual 
or organizational petitioner or, in the case of an organization relying upon 
representational standing, the members it represents. See, e.g., Sacramento 
MuniCipal Utility District (Rancho Seco Nuclear Generating Station), LBP-92-
23, 36 NRC 120, 127-30 (1992); Northern States Power Co. (Pathfinder Atomic 
Plant), LBP-89-30, 30 NRC 311, 314-17 (1989). 

RULES OF PRACTICE: INFORMAL HEARINGS (SPECIFYING 
AREAS OF CONCERN) 

In contrast to the rules governing the admission of contentions in formal 
adjudications, see 10 C.F.R. § 2.714(b)(2), in specifying their areas of concern 
about the licensing activity that is the subject matter of the proceeding, see 10 
C.F.R. § 2.1205(d)(3), the petitioners do not have to put forth a comprehensive 
exposition in support of the issues they wish to litigate. Nonetheless, to provide 
the presiding officer with a better understanding of their claims to aid him 
or her in making an informed determination about whether those matters are 
"germane" to the proceeding, see 10 C.F.R. § 2. 1205(g), the petitioners are well 
served by providing as much substantive information as possible regarding the 
basis for the concerns specified in their hearing petition. 

RULES OF PRACTICE: INFORMAL HEARINGS (LATE-FILED 
AREAS OF CONCERN) 

In submitting an amended or supplemented hearing petition, if the petitioners 
wish to raise and provide information regarding matters that were not specified 
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in their initial hearing petition, they must make a showing that will satisfy the 
late-filing requirements of 10 C.F.R. § 2.1205(k). 

MEMORANDUM AND ORDER 
(Allowing Petitioners to Amend or Supplement 

Their Hearing Request) 

Presented for determination is the question whether, and under what circum
stances, a hearing petition filed in an informal adjudicatory proceeding under 
10 C.F.R. Part 2, Subpart L, may be amended or supplemented. For the reasons 
stated herein, and subject to the guidelines specified, I find that it is appropriate 
to permit the Petitioners here to amend or supplement their hearing request. 

I. 

This informal adjudicatory proceeding was convened to consider the chal
lenge of Save Apollo's Future Environment (SAFE), Cynthia Virostek, Virginia 
1i"ozzi, William Whitlinger, and Helen and James Hutchison (hereinafter referred 
to collectively as "the Petitioners") to a license amendment for the Babcock and 
Wilcox (B&W) Apollo, Pennsylvania fuel fabrication facility that authorizes 
activities under the B&W Decommissioning Plan, Revision 2. In its August 
11, 1992 response to the Petitioners' July 27, 1992 hearing request, Licensee 
B&W contends that the Petitioners have failed to establish, in accordance with 
10 C.F.R. § 2. 1205(d), that they have standing and that the issues they wish to 
litigate are germane to the subject matter of the proceeding. In light of this re
sponse, by means of an August 14, 1992 memorandum and order (unpublished), 
I asked for the participants' views on whether, consistent with Subpart L, the 
Petitioners should be permitted to amend or supplement their hearing request. 

In their response, the Petitioners assert that they would like time to supply 
additional information relative to the matters raised in the B&W reply to their 
hearing petition. They also declare that nothing in Subpart L specifically 
prohibits the presiding officer from permitting a petitioner to supplement or 
amend a hearing request. Rather, they contend, a presiding officer's general 
powers under 10 C.F.R. § 2.1209 to manage the conduct of the proceeding are 
sufficiently broad to permit the submission of additional information. 

According to Licensee B&W, the Petitioners cannot amend or supplement 
their hearing petition as a matter of right. As support for this position, the 
Licensee contrasts the Subpart L procedures with the rules governing formal 
adjudications under 10 C.F.R. Part 2, Subpart G. Licensee B&W points out 
that Subpart G permits amendment of a hearing petition without leave of the 

151 



that Subpan G permits amendment of a hearing petition without leave of the 
presiding officer up to 15 days prior to a special prehearing conference under 
10 C.F.R. § 2.751a or, if no special prehearing conference is held. up to 15 
days prior to the first prehearing conference. See 10 C.F.R. § 2.714(a)(3). The 
Subpart L rules, it declares, contain no similar provision, suggesting that there 
is no right to amend under Subpart L. Licensee B&W docs conclude, however, 
that the presiding officer has the discretion to permit a petitioner to provide 
additional information to bolster its claims that it has standing and wishes to 
litigate germane issues, at least so long as any information regarding its areas of 
concern is limited to the claims enumerated in the petitioner's original hearing 
request. 

In its response, the NRC Staff makes essentially the same points as the 
Licensee.1 It also identifies several previous rulings by presiding officers in other 
informal adjudicatory proceedings that it asserts are consistent with its position 
that whether to allow a petitioner in an informal adjudication to supplement 
or amend a hearing request is a matter committed to the sound discretion of 
the presiding officer. See, e.g .. Northern States Power Co. (Pathfinder Atomic 
Plant), LBP-89-30, 30 NRC 311, 314-17 (1989). 

II. 

A. Both the Licensee and the Staff are correct that, unlike the petitioner in a 
formal, Subpart G proceeding, one requesting a Subpart L hearing does not have 
the right to amend or supplement an otherwise timely hearing petition once the 
deadline specified in 10 C.F.R. § 2.1205(c) for submitting hearing requests has 
passed. Instead, a petitioner may amend or supplement a timely hearing request 
only as permitted by the presiding officer, who is afforded this discretionary 
authority under the general powers granted by 10 C.F.R. § 2.1209 to regulate 
the course and conduct of an informal proceeding. Moreover, the presiding 
officer retains that discretion at least up through the point at which he or she 
makes a final ruling upon the sufficiency of the hearing request. 

In this instance, I would be materially aided in fulfilling my responsibility to 
make an informed determination about whether the Petitioners have standing to 
contest the license amendment at issue and whether they have presented litiga
ble issues by allowing them to submit additional information relative to those 
matters. Further, because the amendment in question apparently has been is
sued by the Staff and is in effect, thereby authorizing Licensee B&W to conduct 

lBy letter dated August 17, the Staff informed me that in accordance with 10 C.F.R. §2.1213 it has decided to 
participate as • party in this proceeding. 
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decommissioning activities in accordance with the plan submitted to the Staff,2 
any delay encountered by permitting the Petitioners to make an additional filing 
will not inure to the detriment of the Licensee or the Staff. 

Accordingly, the Petitioners' request to amend or supplement their hearing 
petition is granted. Petitioners should file (mail) their supplementaVamended 
hearing petition on or before Friday, October 9, 1992. The Licensee and 
the Staff may file responses to the Petitioners' supplementaVamended hearing 
petition on or before Monday, October 26, 1992. 

B. In allowing the Petitioners to submit a supplementaVamended hearing 
request, it is important to ensure that they will address those issues that are 
of central importance to my determination regarding the sufficiency of their 
petition. Therefore, I provide the following guidelines for their filing: 

1. In addressing the matter of their standing, the Petitioners should recog
nize that one of the critical elements is their ability to establish their "injury in 
fact." As has been acknowledged in other decommissioning proceedings, this 
requires that they show how any alleged harmful radiological, environmental, or 
other legally cognizable effects that will arise from activities under the decom
missioning plan at issue will cause injury to each individual or organizational 
petitioner or, in the case of an organization relying upon representational stand
ing, the members it represents. See, e.g., Sacramento Municipal Utility District 
(Rancho Seco Nuclear Generating Station), LBP-92-23, 36 NRC 120, 127-30 
(1992); Pathfinder, LBP-90-3, 30 NRC at 314-17. 

In this regard, because they appear to rely principally upon the proximity 
of their residences to the B&W facility, each of the individual Petitioners 
should consider specifying by affidavit the distance his or her dwelling is from 
the facility. In the case of the organization SAFE, if it is relying upon the 
proximity to the B&W facility of certain of its members' homes to establish 
its standing, it also should consider submitting affidavits from each of those 
members, indicating that SAFE is authorized to represent him or her in this 
proceeding and specifying the distance his or her dwelling is from the B&W 
facility. It is, of course, incumbent upon the Petitioners to explain how, at 
the distances specified, each will be injured by any activities arising out of the 
decommissioning plan. 

2. Although the Petitioners have already provided a statement of their con
cerns that lists twenty different items, most of these are bare-bones descriptions 
of the issues they wish to litigate. In contrast to the rules governing the admis-

2 Although the Staff did not provide a formal response to my request in the August 14 memorandum and order 
that it confirm in writing (I) that Amendment No. 21 to Materials Ucense No. SNM-145. issued June 25. 1992. 
is the same amendment it was "considering" granting at the time it issued the June 18. 1992 notice of opportunity 
for bearing that precipitated the Petitioners' hearing request (su 57 Fed. Reg. 28,539, 28,539 (1992», and (2) 
that this amendment is now in effect, from the participants' recent filings I have been able to glean that this is, in 
fact, the case. 
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sion of contentions in formal adjudications, see 10 C.F.R. § 2.714(b)(2), at this 
point Petitioners do not have to put forth a cOlT)prehensive exposition in support 
of the issues they wish to litigate. Nonetheless, the more information I have on 
the basis for their claims, the better I will be able to understand their concerns 
and make an informed determination, as is mandated by 10 C.F.R. § 2.1205(g), 
about whether these matters are "germane" to this proceeding. The Petition
ers thus would be wen served by providing as much substantive information as 
possible regarding the basis for the concerns specified in their initial petition.3 

Also in this regard, as the Licensee and the Staff have stated, if the Petitioners 
now wish to raise and provide information regarding matters that were not 
specified in their initial hearing petition, they must make a showing that will 
satisfy the late-filing requirements of 10 C.F.R. § 2.1205(k). 

III. 

In specifying the date for the Petitioners' filing, I am aware that they are 
in the process of trying to obtain legal (and perhaps technical) assistance for 
prosecuting their claims in this proceeding. Yet, despite the admonition in 
the August 14 memorandum and order that they must do so promptly and my 
request for specific information regarding the progress of their efforts in this 
regard, their response tells me nothing concrete about the success or timing of 
their efforts. 

I appreciate the difficulties involved in trying, as I understand the Petitioners 
are, to obtain counsel on a pro bono or reduced-rate basis. Nonetheless, nearly 
21/2 months have passed since the publication of the notice in the Federal 
Register, providing interested persons an opportunity to request a hearing 
regarding the decommissioning amendment at issue here. Within that time 
frame, the Petitioners could have made considerably more progress in retaining 
counsel. 

In these circumstances, I must advise the Petitioners that any last-minute 
request by a recently retained counsel to postpone the filing authorized in this 
Memorandum and Order will have limited prospects for success. Further, so 
that I might monitor this situation more closely. within 3 days of the date 
the Petitioners retain an attorney, counsel should file and provide to me by 
rapifax «301) 492-7285) or overnight/express mail a notice of appearance that 
complies with the requirements of 10 C.F.R. § 2.713(b). Also, in the interest 
of conformity, I request that within 7 days of the date of service of this 

3In additioo, I would again urge !he participants f.r !hey ILtve not already done 10) to discuss !he Petitiooers' 
claims outside this adjudicatory forum and auempt to resolve or narrow IS many of !hese issues IS possible. 
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Memorandum and Order, counsel for Licensee B& W file a notice of appearance 
in the form specified in section 2.713(b). 

Finally, if petitioner SAFE has not retained counsel by the time the Petition
ers' supplemental/amended filing is due, along with that filing the individual 
representing that organization in this proceeding should submit a statement pro
viding the basis for his or her authority to act in a representational capacity as 
specified in 10 C.F.R. § 2.1215(a). 

It is so ORDERED. 

Bethesda, Maryland 
September 4, 1992 
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The Licensing Board sustains a Staff order revoking the license of a company 
that employed one licensed radiographer (its Radiation Safety Officer) under 
the supervision of a person who had no experience with radiography and no 
training in NRC regulations. From the circumstances surrounding the issuance 
of this license and from its wording, the Board inferred that the owner-licensee 
was responsible for all the actions of its Radiation Safety Officer, to whom the 
license delegated "complete responsibility and authority." 

The Board also concludes that there have been extensive failures by Licensee 
and its owner to comply with NRC regulations. Licensee has failed to act as a 
reasonable manager of licensed activities; failed to detect and correct violations 
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caused by an employee; willfully attempted to conceal violations from NRC 
Staff; and given untruthful information to the Staff during its inspections and 
investigations. Moreover, the Licensee's owner was untruthful in some aspects 
of his testimony both during a formal investigation and before the Licensing 
Board. 

BYPRODUCT MATERIAL LICENSE: REVOCATION; SPECIFIC 
LICENSE PROVISION 

From the circumstances surrounding the issuance of its license and from its 
wording, the Board inferred that the owner-licensee was responsible for all the 
actions of its Radiation Safety Officer, to whom the license delegated "complete 
responsibility and authority." 

BYPRODUCT MATERIAL LICENSE: REVOCATION; 
ENFORCEMENT POLICY 

The Board sustains the revocation of a byproduct material license for exten
sive failures by the Licensee and its owner to comply with NRC regulations. 
Licensee has failed to act as a reasonable manager of licensed activities, failed 
to detect and correct violations caused by an employee, willfully attempted to 
conceal violations from NRC Staff, and given untruthful information to the Staff 
during its inspections and investigations. Moreover, the Licensee's owner was 
untruthful in some aspects of his testimony both during a formal investigation 
and before the Licensing Board. 

RULES OF PRACTICE: TRIAL OF A REVOCATION ORDER IS A 
TRIAL DE NOVO 

It is not likely that, after a lengthy evidentiary hearing, a board would 
agree with the Director in every detail of an order revoking a license. Nor 
is that necessary in order to sustain the Director's decision. Atlantic Research 
Corp. (Alexandria, Virginia), ALAB-594, 11 NRC 841, 848-49 (1980) (the 
adjudicatory hearing in a civil penalty proceeding is essentially a trial de novo, 
subject only to the principle that the board may not assess a greater penalty than 
the Staff); compare Hurley Medical Center (One Hurley Plaza, Flint, Michigan), 
AU-87-2, 25 NRC 219, 224-25 (1987). 
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FINAL INITIAL DECISION 
(Revoking License) 

I. INTRODUCTION AND SUMMARY 

Licensee,l which is a small firm licensed to perform industrial radiography, 
contests the validity of the license suspension and license revocation orders 

1 The name of the Liccnscc is Piping specWists. Inc. (PSI). However. the orden or the Staff or !he Nuclear 
Regulatory Canmission an: applicable to Mr. Fom:st Roudebush and other entities under which he does business 
since then: is no legal entity by the name or Piping Specialists, Inc. 
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issued to it by the Staff of the Nuclear Regulatory Commission (Staff) on 
October 17, 1991, and April 22, 1992. Licensee does not contest most of 
the substantive violations charged against it, but it does contest whether the 
appropriate sanction for the violations is revocation or whether the Staff should 
have imposed a less severe penalty under the circumstances of this case. 

The Staff alleges: 
• that substantive violations of NRC regulations occurred, 
• that the violations were willful on the part of the Licensee, 
• that the Licensee lied to Staff members who conducted inspections 

and investigations, 
• that Licensee lacks the character and integrity required to give confi

dence that NRC regulations will be followed in the future. 
Hence, the Staff concludes that the Piping Specialists, Inc. (PSI) license should 
be revoked. 

Licensee concedes the violations cited by the Stafr but asserts several lines 
of defense. It claims that the Licensee was a reasonably careful manager of 
licensed activities, that it was truthful in its dealings with the Staff, that it 
never willfully violated regulations, that it did not know of violations when they 
occurred, and that its violations were ascribable to the PSI Radiation Safety 
Officer (RSO) and not to the Licensee. Accordingly, Licensee urges the Board 
to find that Staff erred in revoking the PSI license and that the appropriate 
regulatory sanction would have been to remove the RSO from licensed duties 
and to order appropriate civil penalties for the violations as prescribed under 
NRC's enforcement policy. 

A public evidentiary hearing was held in Kansas City, Missouri, from 
April 28 to May I, 1992.1 On July 10, 1992, we issued a Memorandum and 
Order (Proposed Resolution of the Case), LBP-92-16, 36 NRC 15 (1992). 
This Memorandum and Order was the subject of an on-the-record telephone 
conference on July 21, 1992. 

In this Decision, we sustain the Director's decision revoking PSI's license to 
perform radiography. The Board concludes that the Stafr has proved its principal 
allegations against Licensee and that Staff's revocation of the license was within 
the limits of discretion permitted by NRC regulations and enforcement policy, 
even though other less severe penalties were available and might have been 
imposed. We find no basis in the record to reduce the severity of the sanction 
imposed by the Staff. We reject Licensee's defenses as contrary to fact or 
prohibited by NRC regulations. We sustain the Director's decision. 

lThc parties filed suggested findings. NRC Staff Proposed FIndings of Fact and Conclusions of Law in !he rorm 
of 1/1 Initial Decision, May 26, 1992 (Staff Brief). Licenscc', Proposed FIndings of Fact I/Id Conclusions of 
Law in the Form of 1/1 Initial Decision, June 17, 1992 (Licensee Brien. NRC Staff Reply Fmdings of Fact and 
Conclusions of Law I/Id Molion to Strike, July I, 1992 (Staff Reply). 
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The Board's principal conclusion is that we support the Director's Revocation 
Order because: 

1. The license at issue in this case gives the company's radiation safety 
officer "complete responsibility and authority" to direct all aspects 
of the company's radiation safely program. The evidence indicates 
that there was a reason for this complete delegation: that the owner
licensee had no experience in radiation safety or radiographic testing 
and planned to depend on the expertise of its RSO for compliance 
with NRC regulations. Having disclosed that it would depend entirely 
on its RSO, the Licensee cannot now defend its actions on the ground 
that it did not know about the violations. It had fully authorized its 
RSO to act for it in safety matters and it is wholly responsible for 
his actions. 

2. In addition, we accept the agreed position of both the Licensee 
and Staff that Licensee's responsibility - despite the "complete" 
delegation of authority to his RSO in his license - was to exercise 
reasonable care in assuring that his RSO complied with his license. 
We find that he abrogated that responsibility. 

3. Furthermore, Licensee's testimony in the hearing was in many re
spects unreliable and casts serious doubt on that aspect of his charac
ter and integrity that reflects on his willingness to comply with NRC 
regulations. Based on the record compiled in this case, we lack con
fidence that he is willing to comply with NRC regulations or to deal 
truthfully with the Staff in the course of its regulatory duties.3 

II. BRIEF HISTORY OF THE CASE' 

PSI is a small business that holds NRC Byproduct Materials License No. 
24-24826-01 (license) issued on March 6, 1987. The license authorizes the use 
of byproduct material (iridium-192 and cobalt-60) for industrial radiography. 
The company does business at its facility located in Kansas City, Missouri. 
Licensed materials are authorized for usc by PSI at temporary job sites anywhere 
in the United States where the NRC maintains jurisdiction and for storage at the 
company's Kansas City facility. 

3 Licmsee attached to its brief leVeral affidavits (or our consideration. Staff asked us to strike the affidavits from 
our record. With the exception of the one mauer. relating to Mobay records, that we had previously authorized, 
we grant the Staff'. motion to ,trike. Licensee has not provided an adequate reason to I'COpm the record to include 
this new material. In addition, we note that nothing in the excluded material would persuade us to change any of 
our findings of ract or conclusions or law. 
'This brief history is consistmt with Licensee', Brief at S·S, II, 14. 
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PSI is opemted as a sole proprietorship by Mr. furrest Roudebush, Licensee, 
its president and sole owner. Although the business title implies the existence 
of a corpomtion, no corpomtion exists. Roudebush, ff. Tr. 940, at 4; Tr. 981. 
The license lists Mr. James Hosack, RSO, as the only individual authorized to 
act as a mdiographer. No one is authorized to act as mdiographer's assistant 
under the current license. 

During the years from 1987 when the license was first issued until August 
1991, the NRC conducted routine periodic inspections of PSI and found some 
severity level IV and V violations. No violation resulted in a civil penalty or 
escalated enforcement action and all were resolved to the satisfaction of NRC. 

Mr. Roudebush had no skills in industrial radiography and no significant 
knowledge of health physics, radiation safety, or applicable NRC regulations 
when he applied for his initial license. The initial license application was 
prepared by a conSUltant, R.D. Donny Dicharry of Kenner, Louisiana, who 
submitted it to NRC on behalf of Mr. Roudebush. The license contained a 
provision that delegated complete authority and responsibility for safe operations 
to the then-current RSO. The NRC Staff issued the license containing the 
foregoing provision. The license also mentioned in a nonspecific manner that 
management involvement in licensed activities was required. 

Throughout the term of the license, Mr. Roudebush maintained active involve
ment with the business aspects of the PSI radiography operations but played no 
significant management role in ensuring radiological safety or compliance with 
NRC regulations. This arrangement clearly depended heavily on the RSO having 
the integrity and the requisite knowledge and skills in radiography and radiation 
safety to conduct a safe operation and to avoid regulatory violations. In fact, the 
arrangement apparently worked without serious consequences for PSI through 
a succession of RSOs until the arrival of Mr. James Hosack as RSO in 1989. 
The first years of Mr. Hosack's tenure were outwardly uneventful, although later 
investigation showed that he was responsible almost from the outset for a de
veloping pattern of failures of PSI to comply with NRC regulations. 

In August 1991, a former PSI employee alleged to NRC that PSI radiography 
operations were being conducted un safely. The allegations resulted in a month
long NRC investigation of PSI during September 1991. The investigation found 
nine apparent violations, some of which appeared to NRC as involving willful 
violation of regulations and deception on the part of the PSI president 

A followup investigative interview of Mr. Hosack and Mr. Roudebush 
was scheduled by NRC, but before it took place Mr. Hosack approached the 
investigator, Mr. Marsh, and confessed his involvement in numerous violations 
and alleged that Mr. Roudebush knew about the violations as they occurred and 
had ordered illegal actions and coverups. He asserted that he and Roudebush 
were to meet on the evening before the interviews for the purpose of conspiring 
to lie to the NRC investigators. 
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The NRC conducted investigative interviews of Hosack and Roudebush 
on October 16, 1991. The investigators concluded from the interviews that 
Hosack's allegations were accurate and that Mr. Roudebush had been untruthful 
under oath. On the next day, October 17, 1991, the Staff issued an immediately 
effective order suspending PSI's license. 

The Licensee answered the suspension order with a request for hearing and 
an assertion that th"e violations were ascribable to its RSO and not the Licensee, 
who had no knowledge of them. Licensee therefore asked that its license not be 
suspended. The Staff continued it's investigation of the apparent violations and 
subsequently referred the case to the Department of Justice for possible criminal 
prosecution. During the time of the pendency of the criminal prosecution, PSI -
which had no currently effective license because it had fired the only RSO listed 
on its license - prepared and submitted to the Staff license amendments and a 
request for a license continuation. Finally, on March 13, 1992, the Licensee filed 
its "Suggestions in Opposition to NRC Staff's Second Motion for Temporary 
Stay of Proceedings," in which it declared that it had complied with all the 
requirements of the Board's January 9, 1992 Order and had submitted reasonably 
complete documentation to reactivate its license. 

The Staff ultimately issued an order conti"uing the suspension and revoking 
the license on April 22, 1992. The revocation order was not made immediately 
effective pending the outcome of the hearing which commenced in Kansas City 
on April 28, 1992, and ended May I, 1992. Subsequent to the hearing, the 
revocation case was consolidated with the suspension case without objection 
from the parties. 

This proceeding calls upon the Board to decide whether the Staff order 
revoking the PSI byproduct material license should be sustained. In so doing, we 
first consider the effect on this proceeding of a license provision that delegates 
complete responsibility for ensuring radiological safety to PSI's RSO. We 
also consider whether Licensee was willfully involved in violations stemming 
from the acts or omissions of the RSO and whether he was untruthful in the 
information and assurances he gave to NRC inspectors and investigators. Finally 
we decide whether the Licensee possesses sufficient character and integrity in the 
conduct of licensed activities to assure that he could be relied upon to comply 
with NRC regulations in the future. 

In. THE LEGAL SETTING 

Section 186 of the Atomic Energy Act of 1954, as amended, 42 U.S.C. 
§ 2235, authorizes revocation of a license: 

• "for any material false statement in the application," 
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• "because of conditions revealed by . .• [an] inspection or other 
means which would warrant the Commission to refuse to grant a 
license on an original application," or 

• "for violation of, or failure to observe any of the terms or provisions 
of this Act or of any regulation of the Commission." 

Part 2, Appendix C, § I, of 10 C.F.R. sets forth the enforcement policy of the 
agency. In relevant Part. it states: 

Each enforcement action is dependent on the circumstances of the case and requires the 
exereise of discretion after consideration of these policies and procedures. In no case. 
however, willlice1lSet!s who caMot achieve and mainJain adequate levels of protection be 
permilted to conduct Iice1lSed activities. [Emphasis added.] 

The enforcement policy also states that a revocation order may be issued for 
any reason for which revocation is authorized under section 186 of the Atomic 
Energy Act.s 

We also note, as Staff requested we do on page 78 of its Brief, that the 
Commission is authorized to consider a licensee's character and integrity in 
deciding whether to continue or revoke a license. Metropolitan Edison Co. 
(Three Mile Island Nuclear Station, Unit I), ALAB-772, 19 NRC 1193, 1207 
(1984), rev'd in parI on other grounds, CLI-85-2, 21 NRC 282 (1985).6 

The regulations that the Staff alleges have been violated are set forth below, 
in Appendix A, at p. 188. 

IV. ALLEGATIONS AND RESPONSES 

The Staff's allegations were set forth in two documents, the Order Suspending 
the License, October 17, 1991, and the Order Modifying Order Suspending 

S 10 C.F.R. Part 2, Appendix C, V.C(3)(e). However. the enforcement policy provides that suspensions ordinarily 
Ire not ordered where the failure to comply with requirements was Mnot wil\fulll1\d adequalC corrective action has 
been tlkcn." (Emphasis Idded.) We consider the validity of the revocation order lim. If that order is valid. there 
is no further reason to consider the validity of the suspension order. which will have been superseded. 
6 We Idopt the following language. suggested to us by the Stafr: 

A licenscc', ethics and technical proficiency are both legitimate arcas of inquiry insofar as considera
tion of the Licenscc's overall management compctence is 1\ issue. Tloru Mile Island. supra. 19 NRC It 
1227. Candor is an especially important element of management character because of the Commission's 
heavy dependence a1 I licenscc to provide accurate and timely information about its facility. Louisill1la 
Power and Uglot Co. (Waterford Steam Electric Station. Unit 3). ALAB-812, 22 NRC 5. 48. 51 (1985). 
citing 1'1tree Mik Island. supra. 19 NRC It 1208. 

The generally applicable standard to determine licensee character and integrity is whether there is 
reasonable Issurance that the licensee hIS the character to operate the facility in I manner consistent with 
the public health and safety. and with NRC requirements. To decide that issue. the Commission may 
consider evidence ofliccnscc behavior having I ntional cOMcc:tion to safe operation and some reasonable 
relationship \0 licenscc's candor. truthfulness. Ind willingness to lbide by regulatorY requirements Ind 
accept responsibility to protect public health Ind safety. Metropolitan Edison Co. (lbrcc Mile Island 
Nuclear Station, Unit 1). CU-85-9. 21 NRC 1118.1136-37 (1985). 
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License (Effective Immediately) and Order Revoking License, April 22, 1992. 
These allegations were answered by Licensee in PSI's Answer to NRC's October 
17, 1991 Order (Nov. 20, 1991), and in PSI's Request for Hearing and Answer 
to NRC's April 22, 1992 Order (Apr. 24, 1992). 

A. The Order Revoking the License 

1. Alfegations 

The Staff orders suspending the PSI license and later revoking the Jicense arc 
based on essentially identical allegations. An added allegation in the revocation 
order is that Licensee engaged in a conspiracy with the PSI RSO to lie to NRC 
investigators during the taking of sworn statements by the investigators. 

The allegations in the revocation order [page references omitted] are: 

a. Deliberate falsification of utilization logs maintained in accordance with 10 C.F.R. 
§ 34.27, in that numerous uses of NRC·licensed byproduct materials were not 
recorded, contra!), to 10 C.F.R. §30.9(a) during the period of Janua!)' I, 1991, 
through September 11, 1991. 

b. False oral information was provided on March 21, 1991, and on September 17 and 
18,1991, to NRC in violation of 10 C.ER. §30.9(a), concerning the following: 

i. The accuracy of the utilization logs; 
ii. The Licensee president's role in licensed activities including acting as a ra· 

diographer's assistant in violation of the license and not wearing all necessa!), 
personnel monitoring devices required by 10 C.F.R. § 34.33; and 

iii. The conduct of radiographic operations on June 27 and 28, 1991, at the 
Licensee's facilities located at 1012 East 10th Street, Kansas City, Missouri. 

c. Additionally, the following violations identified in the inspection collectively 
demonstrate the lack of effective oversight of the Licensee's radiation safety pro
gram: 

i. Failure to perform surveys between April 1990 and September 1991, when 
radiographic exposure devices were placed into storage, in accordance with 
10 C.F.R. § 34.33(c). 

ii. Failure to mark radiographic exposure devices as of September 18, 1991, 
with Licensee's address and telephone number, in accordance with 10 C.F.R. 
§ 34.20(b)(1). 

iii. Failure to properly mark and label radioactive material shipment containers 
as of September 18, 1991, in accordance with 49 C.ER. § 173.25, contra!), to 
10 C.F.R. § 71.5. 

iv. Failure to ship radioactive materials accompanied by properly completed ship
ping papers as of October 4,1991, in accordance with 49 C.F.R. § 117.817(a), 
contra!)' to 10 C.F.R. § 71.5. Specific deficiencies were observed regard. 
ing shipping paper requirements specified in 49 C.F.R. §§ 172.20 1 (d) and 
172.203 (d). 

v. Failure to maintain complete records of quanerly physical inventories of sealed 
sources as of September 18, 1991, in accordance with 10 C.F.R. § 34.26. 

vi. Failure to conspicu~usly post high radiation areas on October 4, 1991, in 
accordance with 10 C.ER. § 34.42. 

164 



vii. Failure to post requi red documents as of Scptember 18, 1991, in accordance 
with 10 C.F.R. § 19.11. 

The Staff staled, in conclusion [page reference omitted]: 

PSI, by the acts and omissions of the PSI president and RSO, violated NRC requirements 
over an extended period of time. These violations jeopardized the public health and safety 
and, on that basis alone, they represent a significant regulatory concern. Although the 
RSO is no longer employed at PSI, the individual identified as the PSI president still holds 
the position of president and is responsible for the Licensee's actions. Furthermore, these 
violations demonstrate that the Licensee and its president are not wiUing or able to comply 
with the Commission's requirements to protcct the public health and safety. Individually 
and collectively, the deliberate violations that involve the PSI president demonstrate that 
the Commission is not able to rely on the intcgrity of this individual. Such reliance is 
esscntial to assuring adequate protection of the public health and safety. Given the above 
matters and the involvement of the individual holding the significant position of president, 
the Commission lacks the requisite reasonable assurance that the public health and safety 
is adequately protected. H, at the time the license was issued, the NRC had known of the 
Licensee's inability or unwiUingness to control licensed activities in accordance with the 
Commission's requirements, or the questionable integrity of the Licensee's president. the 
license would not have been issued. 

2. Licensee's Response 

PSI admits most of the violations ciled by the Staff. It also admits that in a 
single instance the PSI president lied under oath to an NRC investigator during an 
investigative interview held on October 16, 199I,7 In all other respects, it denies 
that violations alleged by Staff were willful on the part of the PSI president or 
that the PSI president was untruthful in the information he gave to the Staff. 
PSI asserts that its president exercised reasonable management responsibility to 
control the actions of its employees. All willful violations and failures of candor 
arc attributable to the acts of the former RSO, according to the Licensee.s 

Licensee's specific defenses arc: 
i. Licensee asserts that the Staff must prove each charge by "clear and 

convincing evidence.''9 
ii. Staff has failed to prove that the Licensee created a substantial threat 

to public health and safety, or that the Licensee engaged in willful 
misconduct. Findings of that severity arc required for revoeation. tO 

'PSlldmilS 111.11 "its presidenl's SUlcmen110 NRC investigalors on October 16,1991, in tonlrldittion to Ihe 
SUlcments mlde by PSI's presidenllo NRC investigalors on Seplcmber 17 or 18, 1991. were inacc:utlIC." PSI'. 
Request for llearing (April 22, 1992) 1\ I. 
lid. II 1·2 
9 Su Section VI of our Decision, below. 

10 Su Sections V.B.I and VI, below. 
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iii. Licensee did not receive proper notice of the charges and was not 
given an adequate opportunity to respond. 

iv. Licensee is not strictly liable for the conduct of its RSO.ll The 
Staff must prove management's knowledge of, and complicity in, the 
RSO's misconductl2 

v. The NRC has no explicit standards for judging the management 
responsibilities in this case, and it is unfair to revoke a license on 
the basis of standards set after the factP 

vi. Licensee's former RSO lacked character and competence and was the 
source of Licensee's noncompliance. Licensee's president was not so 
lacking in character and competence as to justify the revocation.14 

vii. The Staff failed to impose fair and reasonable sanctions in this case.15 

With the exception of the defense number iii, each of these defenses is 
addressed in the body of our Decision. For ease of reference, we have placed a 
footnote at the end of each defense to reference our principal discussion of it. 

We do not address defense iii in the body of our Decision because we consider 
it to be moot. Licensee attempts to raise a question concerning the procedural 
regularity of the order suspending its license. However, Licensee never sought a 
stay of that order and never raised the issue of procedural regularity in a timely 
fashion. There has been every opportunity to contest the order of revocation, 
which we are now considering, and the method of issuance of the earlier order 
is not now relevant to the validity of the order of revocation. Even if the 
argument were correct, there would be no appropriate relief at this time. If it 
is appropriate to protect the public health and safety by revoking the license, 
improper procedures in adopting the earlier order suspending the license would 
not change the result 

We are aware that, in addition to its defenses, Licensee asserts certain factual 
denials. Each of its denials is addressed in the course of this Decision. 

11 Su Section V.A of our Decision, below. 
12 See Sections V.B.1.B.10) of our Decision, below. 
13 Like Nnegligcnce," the standard of "reasonable management conduct" requires considerable judgment by the 
trier of fact. Given that neither party has produced • prior case involving alleged lack of JUsonable management 
conduct by • non-expelt manager. there is no precedent directly in point here. It is appropriate, therefore. for the 
Ucensing Board to be very careful not to apply a atandard that is too demanding and that benefits too much from 
hindsight. Aware of our responsibility as triers of fact, WI: have ronsidered and discussed all the circumstances 
of the case in order to form our opinion. Su Sections V.A, V.D, and VI of our Decision, below. 
14 See Sections IV and V of our Decision, below. 
15 Our JUsons for supporting the Staff', conclusions about revocation are thoroughly explained throughout our 
decisim. 
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B. Uncontested Findings 

PSI has chosen to admit the substantive violations charged against it, except 
for the charge that Mr. Rlrrest Roudebush conspired to present perjured tes
timony to the United States Nuclear RegulatOry Commission. PSI's principal 
case is that it contests the seriousness of its offenses and the extent to which the 
owner-licensee was responsible for the violations of its Radiation Safety Officer. 
As a consequence of this line of defense, the Board adopts16 all the following 
findings proposed by the Staff in pages 55 to 64 of its brief: 

The Board finds that PSI is the holder of NRC Byproduct Materials License No. 24-
24826-01. issued on March 6, 1987. The license authorizes the use of byproduct material 
(iridium-l92 and cobalt-60) for industrial radiography in devices approved by the NRC or an 
Agreement State. The facility where licensed materials are authorized for storage is located 
at 1012 East 10th Street, Kansas City, Missouri. The use of licensed materials is authorized 
at temporary job sites anywhere in the United States where the U.S. Nuclear Regulatory 
Commission maintains jurisdiction for regulating the use of licensed material. 

The license identifies Mr. James Hosack as the Radiation Safety Officer (RSO) and the 
sole individual authorized to act as a radiographer. No individual is authorized to act as a 
radiographer's assistanL 

Mr. Roudebush was listed as the president and sole owner of the business identified as 
PSI. However, the Board finds that the State of Missouri has no records of a corporation 
named Piping Specialists, Inc., doing business in that State. See Attachment 1 to Mr. Marsh's 
direct testimony, ff. Tr. 591. Mr. Roudebush has admitted that no corporation exists, owned 
by him, under the name of Piping Specialisu, Inc. Roudebush [ff. Tr. 940] at 4; Tr. 981. 

NRC Inspector Mulay stated that during an inspection of PSI on March 21, 1991, he 
reviewed survey records and utilization logs for the period of April 9, 1990, through March 
2, 1991 (Report, Exhibit 15, at 1). The records were presented to him by Mr. Hosack as 
a complete and accurate record of radiographic work performed for the period. [d. NRC 
Inspector Kurth stated that during an NRC inspection on September 17-18, 1991, Mr. Hosack 
presented to him daily operation and survey reports as being complete and accurate (Report, 
Exhibit 11, at 1). 

Mr. Kurth examined and obtained a copy of the PSI radioactive material utilization log 
on September 17 and 18, 1991, which was represented by Mr. Hosack as being complete 
and accurate (Report, Exhibit 11, at 1). 

The Board finds that during the period from August 8, 1990, through December 17, 1990, 
the former PSI RSO (Mr. Hosack) deliberately failed to maintain utilization log records 
required by 10 C.F.R. § 34.27; records of pocket dosimeter readings required by 10 C.F.R. 
§34.33; and records, required by 10 C.F.R. §34.43, of surveys of radiographic exposure 
devices performed at the time of the storage of the device at the end of the work day. 
Hosack [ff. Tr. 218] at 3,9. Tr. 271, 802-04. The Board also finds that Mr. Hosack, during 
1990 and 1991, deliberately created and presented to the NRC, false radioactive material 
utilization logs and daily operation and survey reports because upon discovery of ongoing 
NRC investigations, records were fabricated to appear correct (Report, Exhibit 7, at 1). 
The period during which records were not maintained corresponds to the period when the 
Licensee's personnel dosimetry service was interrupted due to nonpayment of service fees, 

16 We have made sane minor editorial changes. 
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thus concealing the facl that radiography was perfonned during periods when the Licensee's 
personnel were not wearing the required film badge or TLO. Tr. 260, 269·70, 362, 466, 834, 
840. Mr. Hosack stated that dosimetry service was interrupted at periods of time and the 
utilization logs were documented in such a way that there was no activity recorded so that 
the NRC inspectors would not notice (Repon, Exhibit 8, at 8-9). He stated that the records 
were prepared to reflect some activity to pacify the NRC as far as things being adequately 
done when they were not adequately done (Repon, Exhibit 9, at 16). 

The Board also finds that in violation of 10 C.F.R. § 30.9, during NRC inspections on 
March 21,1991, and September 17·18,1991, the former PSI RSO (Mr. Hosack) deliberately 
represented to NRC inspectors that the Licensee's utilization log records, records of pocket 
dosimeter readings, and records of surveys of radiographic exposure devices performed at 
the time of the storage of the device at the end of the work day, were complete and accurate 
when in fact those records were not completet7 in that the records did not document the use 
of radiographic exposure devices during periods when the Licensee's personnel dosimetry 
service was interrupted due to nonpayment of service fees. Mr. Hosack knew that the records 
had not been recorded daily as required, but had instead been fabricated "en masse" shonly 
before the inspections. Hosack [ff. Tr. 218] at 3, 9·12. Tr. 222-24, 271, 396-98, 453-57, 
467,515·17,802-04,808-09. Mr. Hosack admilled that he had deceived the NRC inspectors 
during the March and September inspections of 1991 as to the completeness and accuracy 
of various PSI records. Hosack [ff. Tr. 218] at 3; Tr. 921. 

Mr. Roben Marsh testified that the review of the PSI utilization log revealed 41 dates of 
entry for source utilization from Apri!9, 1990, through September 11,1991 (Repon, Exhibit 
11, Attachment 1) while the Mobay records alone revealed 48 dates of radiography work at 
Mobay from June 14, 1990, through December 20, 1990 (Repon, Exhibit 11), and 74 dates 
of radiography work at Mobay from January 3, 1991, through September 23, 1991 (Repon, 
Exhibit 12). Marsh (ff. Tr. 591) at 25. The Board finds that the utilization Jog also did not 
include the work perfonned for SOR Control on June 27, 1991 (Repon, Exhibit 20), nor 
did it include the radiography perfonned at Williams Pipeline Company on June 28, 1991 
(Repon, Exhibit 14, at 1). rd. 

It is an uncontrovened fact that various PSI records were fabricated in order to ensure 
that an incomplete system of records would appear to NRC inspectors to be complete. PSI's 
Answer to NRC's October 17, 1991 Order at 1 (November 20, 1991). See also Tr. 259, 
269.70,362,363-64,378.79,381.84,390-92,466,834,840.18 

Mr. Rei! stated and the Board finds that during his employment with PSI, he was not 
issued, nor did he wear any dosimetry (Repon, Exhibit I, Allachments 1 and 2; Repon, 
Exhibit 16, at 12). Mr. Reil stated that he asked Mr. Hosack each week about obtaining 
dosimetry, and Mr. Hosack put it off (Repon, Exhibit 16 at 8·9, 16-17, and 55). 

Mr. Hosack stated that Mr. Rei! was not provided with TLD-Iype dosimetry because 
it was uncenain if Mr. Rei! would continue in the employment of PSI, and Mr. Hosack 
claimed he did not believe Mr. Rei! needed TLO-type dosimetry (Repon, Exhibit 9, at 38· 
39). Mr. Hosack stated that Mr. Rei! asked him several times for a TLO badge and on each 
occasion he (Mr. Hosack) put him off. He explained that if dosimetry was obtained for Mr. 
Rei!, it would raise questions on why the license was not amended to include Mr. Rei! as a 
radiographer (Repon, Exhibit 10, at 1). 

17 [rootnote added by the Board.) We do not specifically find that the documents, IS presented to the Staff, were 
not "accunte." Su Licensee'l Brief It 78-79. However, the records were presented to create the impression that 
they Were being kept in an appropriate, timely fashion - when they were not kept that way. And the records 
were incomplete. We do not consider this slight deviation from the original charge to be lignilicanL 
18 The Board modified this pangnph before adopting iL 
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Mr. Roudebush stated that Mr. Rei! did not have a TLD.type dosimeter when employed 
at PSI (Report, Exhibit 18, at 25-26). As to the violation oC 10 C.F.R. § 34.33(a), the Board 
finds that on multiple occasions during the period oC June IS, 1991, through August 4, 
1991, the former PSI RSO (Mr. Hosack) allowed a PSI employee (Mr. Aaron Rei!) to act 
as a radiographer's assistant even though the employee was not wearing all the personnel 
monitoring equipment required by 10 C.F.R. § 34.33. Reil [CC. Tr. 204) at 2, 3, 5. Hosack 
[CC. Tr. 218) at 12. Tr. 210-12, 1034-37. In addition, the Board finds that in violation oC 
License Condition No. U.B, Mr. Hosack allowed the duties oC radiographer's assistant to 
be performed by Mr. Rei! during the time period mentioned above. Reil [CC. Tr. 204) at 4. 
Hosack [Cf. Tr. 218) at 5. 

We also find that in violation of 10 C.F.R. §34.31(b). Mr. Reil did not receive copies 
of the Licensee's operating and emergency procedures nor had he been tested as required, 
prior to performing the duties of radiographer's assislant. Hosack [ff. Tr. 218) at 5, 9. 

In violation of 10 C.F.R. § 34.33(a). on multiple occasions, we find that the former PSI 
RSO (Mr. Hosack) allowed a PSI employee (Mr. Scott Thrush) to act as a radiographer's 
assistant even though the employee was not wearing all the personnel monitoring equipment 
required by 10 C.F.R. § 34.33. Thrush [CC. Tr. 753) at 3. In addition, in violation of License 
Condition No. 11.B, we find that Mr. Hosack allowed the duties of radiographer's assislant 
to be performed by Mr. Thrush during the occasions mentioned above. Thrush [Cf. Tr. 753) 
at 3. Tr. 755, 764. 

The Board finds in violation of 10 C.F.R. §34.31(b). that Mr. Thrush did not receive 
copies of the Licensee's operating and emergency procedures nor had he been tested as 
required, prior to performing the duties of radiographer's assislant. Tr.757. 

Mr. Roudebush, when asked if he performed work as an assislant radiographer, specif
ically stated, "No. I don't perform work as a radiation assislant" (Report, Exhibit 18, at 
42). Mr. Hosack stated that Mr. Roudebush's radiographic activities would be defined as an 
assiSlant radiographer (Report, Exhibit 9, at 27-30) and that Mr. Roudebush was nottruthCul 
when he told the NRC inspectors in September 1991 that he had operated the radiography 
controls only one or two times (Report, Exhibit 9, at 30). Mr. Roudebush admiued that 
he had lied about whether he had ever been a helper or whether he had ever handled the 
camera. Roudebush [Cf. Tr. 940) at 19; Tr. 952. In fact, Mr. Roudebush cranked out the 
radioactive source in the camera many times. See Hosack [Cf. Tr. 218) at 11. 

In violation of License Condition No. I1.B, on multiple occasions during 1990 and 1991, 
we find that Mr. Forrest Roudebush acted as a radiographer's assislant although he was not 
specifically named in License Condition No. I1.B. Roudebush [CC. Tr. 940) at 15. Tr. 922, 
1059. 

In violation oC 10 C.F.R. §34.31(b). we find that Mr. Roudebush had not been tested as 
required prior to performing the duties oC radiographer's assislanl. Tr. 922. 

The Board finds in violation oC 10 C.F.R. § 34.33(a). that Mr. Hosack performed 
radiography without proper dosimetry. Tr. 403-05. 

Mr. Hosack stated that although Mr. Roudebush had dosimetry available to him, Mr. 
Roudebush did not have the dosimetry with him while performing as an assislant radiographer 
because Mr. Hosack did not believe that Mr. Roudebush needed dosimetry to help him (Mr. 
Hosack) perform radiography (Report, Exhibit 9, at 34-37). Mr. Hosack slated and the Board 
fmds that during about 25 percent of 1990 there had been no TLD-type dosimetry available 
to himself or Mr. Roudebush; however, radiography was performed (Report, Exhibit 10, at 
I). 

In violation of 10 C.F.R. § 34.33(a), we find that on multiple occasions during 1990, Mr. 
Hosack allowed himself and Mr. Roudebush to perform radiography even though they were 

169 



not wearing all of the personnel monitoring equipment required by 10 C.F.R. § 34.33. Tr. 
403-05, 823-26. 

We find, in violation of 10 C.F.R. § 30.9, that during the formal NRC investigative 
interview on October 16, 1991, Mr. Forrest Roudebush falsely denied that he performed 
work as a radiographer's assistant. Roudebush Iff. Tr. 940J at 19. Tr.952 During the NRC 
inspection conducted on September 17-18, 1991, Mr. Roudebush acknowledged that he had 
attached the control cables and guide tube to the radiographic exposure device and had used 
the radiographic exposure device to make radiographic exposures. Mr. Roudebush admitted 
that he had lied at the October 16, 1991 sworn investigative interview. Tr.952 

It is an uncontrovened fact that Mr. Roudebush, Mr. Hosack, Mr. Reil, and Mr. Thrush 
acted as radiographers or radiographer's assistants without proper dosimetry. It is also an 
uncontrovened fact that Mr. Roudebush, Mr. Reil, and Mr. Thrush were all unauthorized 
users of radiographic equipment in violation of 10 C.F.R. § 34.31(b) and PSI's License 
Condition No. II.B. 

SOR Control components were being radiographed on the first floor of PSI's Kansas 
City Facility on June z:T, 1991. Tr. 210-13,477-96, 1064. It is an uncontrovened fact and 
we find that there were other instances of shooting on the first floor with large pieces of 
equipment that the NRC was not aware of. Tr. 485. In some instances, these first·noor shots 
were done during the day. Tr. 496. 

Mr. Hosack stated that he understands that to perform radiography at the PSI offices, the 
activity would have to conform to field site criteria (Repon, Exhibit 9, at 48). However, he 
stated that he assumed what the safe radiation boundaries for the first floor would be based 
on calculations he had used for the basement level, "with native stone construction, several 
feet thick" (Repon, Exhibit 9, at 49) and that he did not maintain a proper barricade for the 
"high radiation area or for the five MR line" (Repon, Exhibit 9, at 62). 

The Board finds that indigent, homeless persons were known to sleep around PSI's 
Kansas City Facility. Tr. 637-40, 770-72, 897-900, 1063. Photographs of the PSI offices 
revealed that indigent persons frequently slept on the premises next to the building and the 
grounds showed pedestrian and vehicle traffic patterns in close proximity to all four sides of 
the building. Repon, Exhibit 23. 

Mr. Ray Hiersche testified that one had to be "crazy" to take radiographs on the first 
floor of PSI's Kansas City facility because of the potential to expose the public to radiation. 
Tr.681-82. 

The Board finds that PSI's former RSO, Mr. Hosack, did not perform a surveyor set up 
barricades or signs during any period when radiography was performed at PSI's Kansas City 
facility. Repon, Exhibit 9, at 62. Tr. 486, 901, 904. Mr. Kurth's exposure rate calculations, 
which conclude that signs and set boundaries were necessary during radiography on June 
27, 1991, are uncontrovened. See memo bound into record, ff. Tr. 1062. 

The Board also finds that Mrs. Rei! was present on the night of June 27,1991, while her 
husband was performing radiography on SOR Control components. Tr. 210, 215, 477-78, 
897, 1031. She did not have a film badge or 11.0 because PSI had canceled their visitor 
badge dosimetry service. Tr. 405.Q6, 828. 

PSI failed 10 post radiation area signs and set boundaries while conducting radiography at 
the PSI offices. The radiography crealed a radiation field that extended beyond the exterior 
walls of the building. The Board finds that this radiation field overlapped with public access 
frequented by indigent persons who on occasion slept near and against the exterior waIls of 
the PSI office. 

Mr. Roy Caniano's direct testimony on the dangers of industrial radiography is lUlcontro
vened. "The radioactive sources used in industrial radiography are extremely dangerous and 
can cause high radiation fields in close proximity to the source. This can result in biological 
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damage to a penon or penons in a few seconds, and can be potentially lethal within a few 
minutes of direct exposure." Caniano [ff. Tr. 591J at 5. 

Mr. Hosack gave a sworn statement to Mr. Marsh on October IS, 1991. Tr.543. The 
sworn statement was an admission by Mr. Hosack that he failed to fully comply with 
NRC regulations and PSI licensing requirements. In addition, the statement implicated 
Mr. Roudebush in the falsification of records and in a conspiracy to provide false sworn 
testimony to the NRC during formal NRC investigative interviews. Set! Repon, Exhibit 7. 
Mr. Hosack gave a sworn statement on the morning of October 16, 1991, to discuss things 
Mr. Roudebush and he discussed on the night of October IS, 1991, and he gave a sworn 
statement in the afternoon of October 16, 1991, to provide full disclosure of the facts as he 
knew them. Tr. 544. Stt Repen, Exhibit 8. 

The Board finds that a meeting occurred between Mr. Hosack and Mr. Roudebush on the 
night of October IS, 1991, at Mr. Roudebush's home. However, the content of the meeting 
is a matter that is in controversy. 

v. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

We have reached our conclusions after examining the allegations in light of 
the written record, including our own examination of the license conditions. We 
have also reviewed the filings of both the parties. 

We have reviewed the qualifications of each of the witnesses of the Staff of 
the Nuclear Regulatory Commission and find that they are qualified to give the 
testimony that has been received in this proceeding. 

A. Complete Responsibility or RSO 

We reject the first portion of Licensee's defense, that the Licensee should 
not be responsible for the acts of its Radiation Safety Officer (RSO) unless 
the Licensee's president somehow fell short of his obligation to supervise his 
employee. 

In other contexts, this proposition has some validity. For example, in a 
complex activity such as building a nuclear power plant. there may be many 
violations without calling into serious question the effectiveness of management. 
See, e.g., Cleveland Electric l/Iuminating Co. (perry Nuclear Power Plant. Units 
1 and 2), LBP-82-114, 16 NRC 1909, 1914 (1982); LBP-83-77, 18 NRC 1365. 
1396 (1983) (holding that quality assurance deficiencies and difficulties do not 
necessarily demonstrate a failure of "adequate overview and control" and do not 
necessarily provide a reason to deny an operating license for a nuclear power 
plant). 

However, in this case, Mr. Forrest Roudebush applied for a license with 
no prior training or experience in radiography.19 He neither read nor signed 

19Dirm Testimony orl'or=t Roudebush. fr. Tr. 940. at 1·5. 
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the initial license application, which was "obtained" by Mr. Ken Keeton and 
prepared by R.D. Donny Dicharry, a consullanl.20 Mr. Roudebush may initially 
have believed that he was permitted to delegate all license-related responsibilities 
to an employee; his involvement with his license was so slight that he did not 
even read it at the time he submitted it, as is revealed in the following testimony 
in Tr. 1045: 

JUDGE BLOCH: Did you read (your license] •.. before you applied for it ... '1 Did 
you read the application? 

MR. ROUDEBUSH: No. sir, I did not read the application. Don Dicharry submitted it in 
to Washington. 

JUDGE BLOCH: And you never reviewed it? 

MR. ROUDEBUSH: No, sir. 

Nor has Mr. Roudebush ever considered that he had any direct management 
responsibility or regulatory accountability for PSf.21 

Some of these events are, of course, subsequent to the application for PSI's 
license. However, they reflect to some extent what may have been considered 
when the license application was submitted. Hence, it is understandable that 
Mr. Dicharry proposed that the PSI license contain a rather unusual clause, 
and the NRC Staff apparently acquiesced, although we do not know how much 
explicit consideration was given to this point. Pursuant to 10 C.F.R. § 34.1 1 (c), 
which permits "delegations of authority and responsibility for operation of the 
program," the license said: 

Mr. Ken Keeton (the RSO) will have compleu responsibility and aulhorily 10 direcl 
all aspects of the radiation safety program of the company. In addition Mr. Keeton is Ihe 
manager of the company's radiography program (emphasis added]. 

Specifically, Mr. Keeton's responsibilities shall include: (fifteen listed responsibilities, 
seven of which begin with the term "administer.")22 

20 It!. It 4; Set also Tr. 1045. 
21 Mr. Roudebush testified: 

QIO: How was your business operation organized Ifter Ken Keeton obtained I license for RT 
testing? 

MR. ROUDEBUSH: I continued to manage the piping supplies business ope,.tion. Ken Keeton, Joe 
Ten:ey, and subsequent PSI RSOs managed the radiography operation. With regard to PSI Inspection" 
R.diog"phy operations, MY sole illvolve_1II wa.r to keep track 01 JOM ill progre ..... illllOice lor work 
completed. attempt to sell radiography servic .... and rtspond /0 RSO eqwpIMIII and supply requests 
(since I waf penollDlly IWldillg the opera/ioll). 

Roudebush Direct, ff. Tr. 940, It 5 (anphasis supplied). 
22 01 Report of Investigation. elSe No. 3·91·011, Idmiued Tr. 108 (01 Repon). Exhibil I, II 121 of 187. 
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Subsequently, the license was amended so that James Hosack beeame RSO; but 
the responsibility of the RSO was not changed.23 

From the circumstances surrounding the license and from its wording, we 
infer that Mr. Forrest Roudebush, owner-licensee, is responsible for all the 
actions of PSI's RSO, to whom he delegated complete responsibility and 
authority.l4 It is standard hornbook law that: 

In an agency relationship, the party for whom another acts and from whom he derives 
authority to act is known and referred to as a "principal." while the one who acts for and 
represents the principal. and acquires his authority from him. is known and referred to as 
an "agenL" The agent is a substitute or deputy appointed by the principal with power 10 do 
certain things which the principal mayor can do. Pursuant to the grant of authority vested 
in him by the principal. the agent is the representative of the principal and acts for, in the 
place of, and instead of, the principal.25 

We conclude that Licensee and the NRC entered into a license agreement 
in which PSI's RSO was fully empowered to act for it. This did not mean, 
of course, that PSI had no responsibility. To the contrary, it was extremely 
important that it exercise great care in selecting its RSOs beeause it was 
completely responsible for them, having delegated complete authority to them. 
NRC enforcement policy speeifically provides: "Generally, however, licensees 
are held responsible for the acts of their employees." 1 0 C.F.R. Part 2, Appendix 
C, V.A. 

We have considered the seriousness of the admitted violations in light of 
the small size of this firm, which operated - under the nominal responsibility 
of its president - with only one authorized radiographer and no authorized 
radiographic assistants. The violations committed in a short span of time are 
directly attributable to PSI's RSO. 

We note that some of the violations were themselves serious: permitting 
unauthorized personnel to operate the radiographic camera during an extended 
period of time, permitting people to operate the camera without proper radio
graphic badging during a several-month period, and - during one lengthy ses
sion on June 27, 1991- using the camera without properly marking boundaries 
and without doing sufficient analysis or surveillance in advance to ensure the 
safety of homeless people known to frequent the area of the shooting.26 

We note Licensee's reliance on Commissioner Hendrie's concurring opinion 
in AtlanIic Research Corp. (Alexandria, Virginia), CLI-80-7, 11 NRC 413, 426 

23 or Report, Exhibit 1. It 15 of 187. 
l4Tr. 1126-52, passim. contains seven) discussions of why our ruling may be against public policy. However. 
none of the argwncnts of the panics seems to us to be persuasive. 
25 3 Am. Jur. 2<1. Ag~1lCY (1986) Ct. It 500·10 (rootnotes deleted; emphasis added). 
26Tr. 476-86. 
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(1980),21 However, Commissioner Hendrie's unwillingness to impose penalties 
when violations occurred was limited to a situation in which "the licensee had 
exercised reasonable measures to select, instruct, and supervise the employcc" 
who was responsible for the violations. Peculiarly enough, it is part of PSI's 
case that its president never instructed or supervised its RSO. Hence, the defense 
suggested by Commissioner Hendrie cannot be successfully asserted by PSI. 

B. Abdication or Responsibility by Licensee 

Neither party wishes this Board to decidp. the case solely on the grounds 
set forth in Section A, above, and both want us to adjudicate Mr. Roudebush's 
culpability or lack of culpability.28 His culpability also is relevant to revocation 
because it may affect the time period during which he might be denied 
subsequent applications for a license. 

Consequently, we analyze Licenscc's principal defense, that Mr. Roudebush 
exercised reasonable management control over PSI. In the next section of this 
Decision, we will also assess his culpability with respect to some of the serious 
charges assessed against him personally in the revocation order. 

1. Conclusions 

(Conclusions are presented first, in this section, for the convenience of the 
reader. The conclusions are based on findings that arc documented, with 
footnotes to the record, in the subsequent sections, each of which bears a subtitle 
that indicates the topic covered in the section.) 

We conclude that, despite Mr. Roudebush's statements to the contrary, 
the Staff of the Commission regularly communicated with him about his 
responsibilities as Licensee; he, therefore, had adequate opportunity to learn 
about his responsibility under the NRC license. Despite these communications 
with the Staff, Mr. Roudebush never became an active manager, attempting even 
to the present time to make his lack of interest in management an excuse for 
not having controlled the behavior of his RSO. 

We find that there were occasions on which Mr. Roudebush was informed, 
orally and in writing, that PSI was responsible for violations. Nevertheless, he 
never took enough personal interest to find out specifically what the violations 
were or to institute any reasonable progmm to prevent them from occurring in 
the future. 

'r1 licensee', Brief at 33. 
28Tr. 1129 (SuJJ); Tr. 1143 (Licensee). Su also Tr. JJ34-35. where both p.rues wish Ihe Boon! to ddermine 
Mr. Roudebush', culpability. Note, however. that Ihe Suff tried Ihis cue without noticing Item 7 in the license. 
Tr.1137. 
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We also find that the NRC required PSI to promise that Mr. Rlrrest Roudebush 
would perform "quarterly audits of records." Mr. Roudebush testified that he 
did not know about that promise. However, we accept the testimony of Mr. 
Hosack that Mr. Roudebush did know. Mr. Roudebush could have complied 
with that promise simply by making a checklist of compliance items from the 
license and determining that each was fulfilled, but he did not do so. 

We conclude that Mr. Roudebush did not fulfill his audit responsibility. 
During the Evidentiary Hearing which we conducted, Mr. Tercey testified 

that he educated Mr. Roudebush concerning the daily utilization log, including 
how to fill it out and how to verify it by comparison with billing material. 
Mr. Roudebush also demonstrated his knowledge of auditing techniques during 
the hearing by voluntarily compiling (in only a half-hour) a list of invoices 
against which utilization logs could be checked. Prior to the October 1991 audit 
by the NRC, he also demonstrated that he knew about the significance of the 
relationship betwecn invoices and utilization records by asking his bookkeeper 
to pull all the invoices and give them to Mr. Hosack to help him in compiling 
records. 

Mr. Roudebush gave invoices to Hosack at a time when he knew that they 
were to be used to fabricate some utilization records, which he knew were 
required to be completed at the time the work had been done. Mr. Roudebush's 
repeated "nagging" of Mr. Hosack about whether his records were up to date 
indicated his awareness that Mr. Hosack was poor in his recordkeeping practices. 
Yet, despite both his knowledge of how to do so and his nagging suspicion that 
he needed to do so, he did not audit the recordkecping practices of Mr. Hosack.l9 

In addition, we find that Mr. Roudebush was responsible for paying for 
the processing of 1LD badges, yet on several occasions, he failed to pay in 
a timely fashion and dosimetry service to PSI was terminated. He knew, or 
should have known, that there were periods during which there were no valid 
badges for a radiographer to use. Similar gaps had occurred during the time 
Mr. Tercey was RSO, and the significance of those gaps was clearly explained 
to Mr. Roudebush, who understood them. Nevertheless, radiography work went 
on with Mr. Roudebush's knowledge. 

19 With respect to PSI'. dcf'ense of ureasonable mlnagement proctice," we do not consider it to be reasonable for 
Mr. Roudebush to Issure the NRC that he trusted the ICcurocy of Mr. 1I0001ck's records. lie knew enough of Mr. 
lIoslck', recordkccping proctices to know the need to complete his own ludit before Iccepting the Iccuracy or 
completeness of those records. 

There WlS another reason why I reasonable manlger would hive distrusted Mr. lIoslck: his demonstrated 
willingness to deceive government officills. During the first 6 months thlt Mr. IIoslck WlS employed by PSI, 
Mr. Roudebush understood that Mr. lIoslck WlS continuing to coli oct unemployment insurlnce illegilly, from the 
State of TexIS. Subsequently, there also were eash payments of salory to Mr. Iloslck Ind I sizeable cash payment 
to Mr. IIOSlck, disguised IS I loon, of I downp.yment on Mr. IIoslck's house. 

Under the circumstances, it was particullrly egregious for Mr. Roudebush to assure In NRC inspector, Mr. 
Kunh, th.t the utilization logs were complete. lie hid direct knowledge that they probably were not complete 
and he hid every reason to distrust Mr. 1I0slck', willingness to comply with the Ilw. 
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Furthermore, Mr. Roudebush used the radiography camera himself, when he 
knew that Mr. Hosack was the only one authorized to do so. He and Mr. Hosack 
both interviewed Mr. Aaron Reil, whom they decided to employ so that they 
could ascertain whether he might become a second radiographer. We conclude 
that he knew or should have known Mr. Reil was going to handle the source, 
eontrary to the provisions of the license. He also knew that Mr. Rei! should 
have been added to the PSI license; but he failed to do so because of the cost 
of making such an addition.30 

Mr. Roudebush testified that he did not know the regulations and should not 
be responsible for knowing them. Contrary to his testimony, the record shows 
that he was frequently informed of his obligations by NRC Staff. Moreover, the 
regulations are not particularly lengthy or complex. They were accessible for 
him to read. He should have read them himself or found a trustworthy means 
of educating himself in their meaning. 

We find, however, that the Staff did not meet its burden of proof with respect 
to its allegation that Mr. Hosack and Mr. Roudebush conspired to commit perjury 
on the evening of October 15, 1991. The only clear instance of false testimony 
occurred on the following day, when Mr. Roudebush incorrectly stated that he 
had not acted as a radiographer's assistant, but this was not the result of the 
meeting between Mr. Hosack and Mr. Roudebush. 

Despite our inability to sustain this portion of Staff's charge, we have 
concluded that the Staff has carried its burden of proof on its entire case. Mr. 
Roudebush's abdication of management responsibility was not reasonable.3IMr. 
Roudebush's abdication of management responsibility requires that the license 
be revoked. There is no way to ensure, based on past conduct, that Mr. 
Roudebush could be trusted to conduct safe operations that comply with NRC 
regulations. 

2. Staff Spoke to Licensee 

Mr. Roudebush testified that he was unaware of his management responsi
bilities because the Staff of the Nuclear Regulatory Commission never spoke to 
him personally but had always spoken to his Radiation Safety Officer. He said: 

30 We accept the credibility of this earlier lworn testimony as opposed to Mr. Roudebush's liter Ittempt to retract 
it. Tr. 1119. 
31 Su Thru Mik l3Iand, ALAB-772, supra, 19 NRC It 1206-08. 

Licenscc'l Brid, IlIpra, It 37, argues thlt if Mr. Roudebush had tried to tcllthe RSO how to do ndiognphy, 
he would have been in violation of regulations because his RSO had complete responsibility for ndiognphic 
nfely. However, Mr. Roudebush always had the power as owner-president to IUspcnd operations or to fire his 
RSO. Furthermore, he had the power of persuasion. He could always have IUggcstcd what he thought complied 
with the law and asked if his RSO disagreed. Or, he could hIve checked with the NRC lbouJ his question and 
then attempted to persuade his RSO. 
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I should also mention that September of 1991 was the first time that anyone from the 
NRC had ever talked to me about anything. In all of the previous NRC Inspections, all 
communications were between PSI's RSO and the NRC investigator. As far as I know, PSI 
passed all of its previous NRC Inspections without any problem.32 

He also said, at Tr. 957-58: 

(N]one of the inspectors came back to me and set down and talked to me about any 
deficiencies at all. • • • The only time that the inspectors even spent any time with me 
at all is when Mr. - Michael back there (pointing to Mr. Kurth), came in with somebody 
else, which I cannot remember, and spent any length of time, and we didn't spend any length 
of time then, sir. 

We find this testimony of Mr. Roudebush to be untruthful. On redirect, Tr. 
1093, Mr. Roudebush admitted having conversations with the NRC when the 
Nuclear Regulatory Commission had amended the PSI license so that it would 
no longer be authorized to train people for radiographic responsibilities. He 
also admitted contacts with the Staff after each RSO quit. Furthermore, after 
Ray Hiersche quit, he remembered the Staff telling him not to open the vault 
since he was not authorized to do so. 

But we are convinced that Mr. Roudebush had far more extensive contacts 
with the Staff than he admitted. At Tr. 296, his former RSO, Mr. Tercey -
whom we find credible - testified that 

Mr. Jim Lynch [of the Staff) gave the first inspection on the license within 90 days of the 
license and he sat Mr. Keeton and Mr. Roudebush down and explained several things of 
importance to them both, in great detail. At least a whole afternoon. 

At Tr. 297, Mr. Tercey also said that he knew that he and Mr. Roudebush were 
told that they were both responsible but that: 

Whether it was in terms of management responsibilities or what, ••• Mr. Roudebush did 
claim that he wasn't aware of a lot of things and Mr. Lynch emphasized upon the fact that he 
was the president of the company and that these were things that he had to be knowledgeable 
of. 

Mr. George M. Mccann of the Staff also testified, at Tr. 122-23, that he and 
Cassandra Frazier of NRC visited PSI in person3J to review the qualifications 
of Ray Hiersche, in about August 1988. At that time Mccann 

32 Roudebush, fr. Tr. 940, It 12. 
JJ Sit also Tr. 131-32, 135. 
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specifically discussed with Roudebush the need for management involvement and oversight 
of that program. And one of the license conditions incorporated in that license talks about 
management involvemenL 

See a/so Tr. 130-31. 
Up to the present time, based on his testimony at the evidentiary hearing, 

Mr. Roudebush has not acknowledged that he had managerial responsibility and 
that he did not institute programs designed to correct problems.34 

We find that Mr. Roudebush abdicated all management responsibility. Con
sequently, it is not surprising that we also conclude, for reasons discussed below, 
that Mr. Roudebush failed to exercise reasonable management oversight and that 
he sometimes directly participated in illegal practices. 

3. Licensee Was Told of Violations 

Mr. Roudebush testified that he had not been notified when the Staff found 
that his firm had violated NRC regulations. However, before Mr. Roudebush 
testified, we had heard credible contrary testimony - from Staff witnesses and 
former employees of PSI - that Mr. Roudebush was told that his company 
had committed violations. His professed ignorance of violations by PSI is not 
believable in the face of the substantive weight of contrary evidence. It seems 
probable to us that his testimony is purposely inaccurate. See a/so ff. Tr. 975, 
Staff Exhibits 7-12. 

We find the following testimony and records more credible than Mr. Roude
bush's statement concerning his not being told of violations. Mr. Joseph Tercey, 
a former RSO whose veracity we accept, testified that Mr. Roudebush knew of 
the three violations found in the June 24, 1987 inspection and that Mr. Roude
bush also saw PSI's response to those violations. Tr.314 .• 

In Staff Exhibit 9, ff. Tr. 975, Inspector Toye Simmons' March 29, 1989 
through May 10, 1989 Industrial Radiography Inspection Field Notes (covering 
events that occurred in May through April) show that Mr. F.L. Roudebush, 
president, was the only person contacted with respect to action on a previous 
violation and on a new violation. 

Staff Exhibit 12, ff. Tr. 975, shows that on February 15, 1990, the NRC 
wrote to the attention of Mr. Roudebush about discussions with Mr. Hosack 
("Hosack"), listing four new violations and requiring an answer from PSI. 
Similarly, on May 17, 1989, according to Staff Exhibit 11, ff. Tr. 975, the NRC 
wrote to the attention of Mr. Roudebush stating that a routine inspection had no 
further questions about the apparent violations found on July 10, 1987. Exhibit 

34 Su note 21. above. 
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11 also attached a new notice of violation (NOV) stating that "two individuals 
using iridium-I92, performed radiography alone without the required training." 

Staff Exhibit 8, ff. Tr. 975, was shown to Mr. Roudebush. It is a field 
note, signed by Inspector James L. Lynch on June 24, 1987, stating that an exit 
interview had taken place. When it was shown to Mr. Roudebush, he denied 
that the exit interview happened.35 We have considered this testimony of Mr. 
Roudebush and, in light of the many other failures of his memory and at least 
one instance of a sworn false statement, we accept the evidence contained in 
the wrillen field note. 

With respect to NRC letters mailed to Mr. Roudebush, it is possible that he 
never read the mail addressed to him. If so, this would itself not be a reasonable 
management practice. However, Mr. Roudebush testified that he did read letters 
addressed to him.36 As we reflect on this testimony, we conclude that either Mr. 
Roudebush does not open his own mail even when it is addressed to him, or he 
does open it but does not remember what is in it, or he remembers it and lies 
about it In any of these cases, he has not fulfilled his obligations to manage 
his firm in a reasonable and trustworthy manner. 

We considered the possibility that Mr. Roudebush read his mail but did not 
understand the importance of violations. But even this possibility is contradicted 
by reliable direct testimony. At Tr. 299-301, Mr. Joseph Tercey testified that 
in the first inspection, 90 days afler licenSing, on June 16, 1987, there were 
"significant dings" and that he had to impress on Mr. Roudebush "as to the 

JUDGE BLOCH: ••• But the note says thaL you were at the Cltit intctview. which means that the 
inspector', note says that you had an explanation of his preliminary finding!. 

TIm WITNESS: No,lir. 

JUDGE BLOCH: It didn't happen? 

TIm WITNESS: Never! Never! 
36Tr. 959.60. 

Q: Did you - and you just tcstified that you had no correspondence with the NRC. You left it 
completely up to your RSOs? 

A: Well when correspondence come in for the inspections, I make sure that Houde gets it, yes. 

Q: Did you ever read the correspondence? 

A: Normally my procedure is, when it comes to an inspection, I let him handle iL 

Q: SO you never read the correspondence, you just handed -

A: Well there', correspondence I'm sure I'vc read over a period of time nawnlly. 

• • • • 
JUDGE BLOCH: I would like to ask first, is there any difference as to whether you'vc read it, as 

to whether it was addressed to Forrest Roudebush or not? If it came in your name, would you read it? 

TIm WITNESS: No. Normally, if it comes to HOSlde, I usually put it on his desk. 

JUDGE BLOCH: No, I didn't say if it came to Hosack. If it', addressed to you, rorrcst Roudebush, 
would you read it? 

TIm WITNESS: Yes, I would open it up and I would read it, sir. 
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severity of what had happened." We find that this discussion did take place 
and that Mr. Roudebush understood the significance of the violations that 
were assessed. We conclude that Mr. Roudebush understood that violations 
of NRC regulations were important His failure to ensure that all violations 
were corrected was unacceptable management practice. 

4. Quarterly Audits oj Records 

At one point. to be discussed below, PSI made a formal commitment to the 
Nuclear Regulatory Commission that Mr. Roudebush would conduct quarterly 
audits of PSI's records. We are confident that Mr. Roudebush knew of that 
obligation because NRC Inspector Samuel J. Mulay, ff. Tr. 116, at 20, of his 
joint direct testimony, stated: 

Mr. Roudebush indicated that periodic audits of the RSO had been conducted by him (Mr. 
Roudebush).J7 

We infer, from the fact that he did not question his obligation to conduct such 
audits, that Mr. Roudebush testified inaccurately, at Tr. 1046-47, that he never 
knew about the March 26, 1990 letter in which PSI promised that Mr. Roudebush 
would make periodic audits. We accept as truthful Mr. Hosack's statement. ff. 
Tr. 218, at 2, that Hosack checked with his boss before he requested the NRC to 
amend the PSI license to require quarterly audits of records by Mr. Roudebush. 
We accept Mr. Hosack's testimony that the request was submitted by Hosack "at 
the behest of Mr. Roudebush."38 We are convinced that it is consistent with Mr. 
Hosack's relationship to Mr. Roudebush, who was his boss, that he would have 
obtained approval before making a promise to the NRC about Mr. Roudebush's 
obligations. 

S. Failure 10 Fulfilllhe Audit Responsibility 

As we have just discussed, PSI agreed that Mr. Roudebush would conduct 
quarterly management aUdits.39 Since Mr. Roudebush testified, at Tr. 1046, that 
he did not even know about his responsibility to conduct periodic aUdits, it is 
clear that he did not fulfill that responsibility. Tr. 173. 

'S1 See also Tr. 162 and also the testimony of Michael Kurth. ff. Tr. 591, at 18. 
38 Note that the March 26. 1990 letter was the nquired response of PSI 10 the February 15 leiter from the NRC 
\0 Mr. Roudebush concerning a leries of violations. Because that letter was addressed \0 Mr. Roudebush. he 
had every reason \0 know that a response would be made and \0 demand, as a reasonable manager. \0 lee that 
response. We conclude thai he actuaUy IIW the response submiued by his employee and promising action by him. 
39 Letter of Ma",h 26, 1990, ligned by Mr. lames HOSick. or Report. Exhibit I at 186 of 187. 
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In addition, we do not think it would have been that hard for Mr. Roudebush 
to fulfill his obligation. NRC Inspector George McCann testified, at n. 173, 
that the way you do a management audit is by: 

periodically accompanying [radiological personnel). and that's why we ask for field accom
paniments. In the application it talks about a field accompaniment, that's typically by the 
radiatiat safety officer. But if - that's the atly way you can do it, is to accompany, to 
observe. That', the way you do anything, whether you're the manager of a company or 
an inspector, you observe and follow up at indications that may not look correct. You 
look deeper •••• You know, I don't rely at someone telling me something necessarily, 
particularly if I feel there's a problem. 

NRC Inspector McCann also testified, at n. 166-67, that it would have been an 
adequate audit if Mr. Roudebush had made a checklist of his license conditions 
and had determined that each had been meL This is a task that we conclude is 
well within Mr. Roudebush's capability.40 

Indeed, at n. lOSS-57, Mr. Roudebush, according to his own testimony, 
conducted an audit. He took only a half-hour to make a list of invoices that 
could have been used to check against the utilization log to see what entries 
in the log were missing. Furthermore, reliable testimony at n. 302-04, from 
Mr. Joseph Tercey, shows that Mr. Roudebush was fully educated by him in the 
early days of the license in the different types of paperwork and how to pull 
billing material to verify the accuracy of that paperwork. Furthermore, at n. 
304, Mr. Tercey testified that, "to my knowledge, in '87, he [Mr. Roudebush] 
understood what a utilization log was and what its purpose was and how to fill 
it ouL" 

Because of his knowledge of the paperwork requirements, we also conclude 
that Mr. Roudebush knew that the records presented to the NRC investigators 
in September 1991 were incomplete. Hence, he lied to the NRC in the course 
of that investigation. We credit Mr. Kurth's testimony, ff. n. 591, at 22, that: 

On several occasions, Mr. Hosack. was asked if the utilization logs presented to me were 
complete. He said, "Yes." Mr. Roudebush was asked several times during the inspection if 
the utilization logs were complete. He responded that Mr. Hosack. performed the radiograph 
work and he was the ate who kept the records in order. He indicated that he trusted Mr. 
Hosack. and that the records should be complete. 

Mr. Roudebush acknowledged, ff. n. 940, at 6-7: 

40 Mr. Roudebush accompanied Mr.lIosaclt 10 field loc:ations at numerous occasions and acted u a ndiograplter" 
usiswn, c:ontruy to !he Ucense and 10 NRC rqulations. On those occasions. Mr. Roudebush acted u a subordinate 
10 Mr. Hosaclt, thereby revming the oniinuy lines of responsibility and a~tabilily. lIad be chosen 10. he 
could have used "'ese occasions 10 audit Mr. lIosaclt. 
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I was always concerned about Mr. Hosack's conscientiousness in finishing necessary paper
wor\c because I frequently had to nag him about turning in information necessary to prepare 
invoices. I spent a considerable amolDlt of energy reminding Mr. Hosack to make sure that 
his paperwor\c was complete and up-to-date. 

Furthermore, he never had to nag Mr. Tercey, whom he knew to be up to date 
(Te. 303). Interestingly enough, in an answer designed to show that he did not 
know how to verify utilization logs, Mr. Roudebush showed that he knew that 
these logs could be verified by comparison to billing records. His testimony on 
this point, ff. Tr. 940, at 10·11, was: 

Q19: What is your involvement with PSI Inspection's utilization logs? 

A: I have never reviewed these logs in connection with any of PSI's RSOs. I have no basis 
- even if I tried to review the utilization logs - for judging the completeness or accuracy 
of the utilization logs. To "IIt!rify" tht!st! logs. I would Milt! to pull all 0/ psr s various 
billing filt!s and otht!r clit!nI information and compart! tht!st! matt!rials with tht! utilization 
logs. [Emphasis added.] Even if I took this step, I'm not sure I would reaUy be able to teU 
if the utilization logs were complete and accurate. 

As we have already stated, we are convinced that Mr. Roudebush knew how 
to fill out the utilization log. This included the requirement that it be done 
simultaneously with the work reported on the log. We also conclude that if the 
utilization logs were up to date there was no valid reason to pull all the billing 
for the purpose of verifying utilization logs. Hence, we conclude that when Mr. 
Roudebush asked Mr. Garcia to pull billing files so that utilization logs could 
be updated, Mr. Roudebush knew there were serious deficiencies in those files. 

We accept the testimony of both Mr. Hosack and Mr. Garcia, bookkeeper for 
PSI, that Mr. Roudebush personally asked that the billing records be pulled and 
given to Mr. Hosack on the eve of the NRC's Fall 1991 inspection. Tr. 453, 
460, Deposition of Jesse Garcia (Te. 10-11). We are convinced that this request 
showed that he knew there were serious deficiencies in the records. It also 
shows that he knew that checking the daily log against billing records was one 
way to audit it. Consequently, we accept as true the testimony of Mr. Hosack 
that Mr. Roudebush knew that the records were not being maintained properly. 
Exhibit 8 to the 01 Report at 18·19. 

6. Ucensee Knew Work Was Done Without Badges 

Mr. Roudebush denied knowledge that work had been scheduled at times that 
badges were not available for personnel that were required to have them. 
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However, records of PSI's radiography company indicate that the dosimetry 
service was allowed to lapse from August 8 to December 19, 1990:41 We accept 
as true Mr. Hosack's testimony that it was Mr. Roudebush's responsibility to pay 
for this service but he nevertheless allowed it to lapse. Exhibit 19 (payment by 
Roudebush); Te. 398-99, 407.42 Furthermore, work continued during the period 
of lapsed coverage, and Mr. Roudebush - as owner - necessarily knew that 
the work was continuing without badges, which Mr. Roudebush knew were 
required by regulations. Te~ 665 ff., 676 (Hiersche). Nor was this the first time 
badging had lapsed; it had occurred when Mr. Tercey was RSO. Te. 327-29. 

Given the small amount of money involved in having current badges, we are 
puzzled why these lapses were permiUed to occur; but we conclude that despite 
the irrationality of this occurrence, it did happen. 

7. Licensee Acted as a Radiographer's Assistant 

Although he knew he was not listed on the license as a radiographer or 
radiographer's assistant, Mr. Roudebush knowingly acted as an assistant!] In a 
sworn deposition, found in Exhibit 18 to the OI Report at 33, Mr. Roudebush 
correctly reported the Staff's action against PSI in 1988. He said: 

You come baclc and says, "you cannot, cannot approve any radiographer unless it comes 
through us first because we're taking that away from you .••• " I should have been put on 
the license in 1988. 

Nevertheless, in March 1991, Mr. Roudebush assured Mr. Samuel J. Mulay of 
the NRC that he had not acted as a radiographer's assistant Mulay Direct, ff. Tr. 
116, at 22-23. Then, at Te. 626-27, we learn from NRC inspector Kurth that Mr. 
Roudebush admitted during the September 17-18, 1991 inspection that he had 
undertaken activities involving the source. It was Mr. Kurth's opinion, which is 
consistent with other testimony, that when Mr. Kurth told Mr. Roudebush that 
he should not be doing that, "He didn't appear surprised." 

The next significant event concerning activities as assistant radiographer 
occurred immediately after the inspectors left. Here is what occurred, according 
to Mr. Roudebush, ff. Te. 940 at 16: 

41 Exhibil19 to the 01 Report. 
42 In licensee', Brid al 7S. finding 204. m= is made to a leuer addressed to Roudebush. apparently relating 
to nonpayment f« badging. licensee', brid comments that "there was no testimony to support that Roudebush 
read the 1euer or would have undcntood its significance." We do not accept this defense argument. Ucensee is 
responsible for reading his mail well enough to know whether he has failed to pay f« essential safety services. 
Furthermore, we find that Roudebush did know that badges were required for licensed work. 
4] Amendment No. 02 to the license. Apri127. 1989. made Mr. James A. Hosack the only person authorized either 
IS • ndiographer or a ndiographer's assisunL 01 Report at 79 of 187. 
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After the inspectors left (after the September 17·1 B inspection). Jim Hosack told me that I 
had "killed him" by saying that I had touched the radiographic exposure device. I became 
upset because I didn't understand - and I'm not sure that I yet understand - how I could be 
receiving "on-the-job" training without ever touching the radiographic exposure device. ••• 

We find that the portion of Mr. Roudebush's testimony concerning his lack of 
understanding is not credible. However, we do accept that he did not understand 
how serious this admission of his might prove to be. In light of that new 
understanding of seriousness, we do understand that he would perjure himself 
in October 1991 rather than continue to admit this damaging information. Here 
is what Mr. Roudebush said about his lying under oath: 

Q: Well. you also went in there and lied. Mr. Roudebush, about whether you had ever been 
a helper or whether you had ever handled the camera. 

A: Yes, I did. 

Q: Why did you do that. 

A: Well, I was a little bit nervous on that day naturally, and I just thought that this is the 
question I should answer in the way that Hosack would want me to answer iL 

We know of one other instance in which Mr. Roudebush conspired with 
Mr. Hosack to cover up illegal activity. He also lied about that event under 
oath. (See note 44, below.) At Tr. 1094-95, Mr. Roudebush testified that he 
cooperated with Mr. Hosack to conceal the fact that the radioactive source was 
being stored in the PSI truck's safe, rather than in the office safe, where it was 
required to be kept. Here is what Mr. Roudebush had to say about the incident 
at Tr. 1095: 

He [Hosack) says "Roudy, I don't havc the camera in the vault. Can you stall Mr. 
WidemannT' And I said well I'll do the best I can. • • • So he [Hosack) carne in late 
at night. that night, to put the camera in the vault. you know .••• Bul Mr. Hosack all the 
lime had 1M camera in his truck and I didn't realize it {that it was illegal} . ••• Tr. 1111 
[emphasis added). We always had in the truck a leaded box where the camera is sining, you 
know, and he told me - Hosack told me that it's safe as long as it's locked up. We've got 
two locks on it and it was safe .••• 

On closer questioning, however, Mr. Roudebush admitted that he knew that 
having the camera in the truck was illegal:" 

44Tr. 1109-11. 

JUDGE BLOCU: Is that INc as to his not having the IOUrce in the nrc when the NRC inspector 
came for the wipe test? 

A: Yes,lir. 
(CofllilUUd) 
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8. Licensee Knew Reil Acted Illegally 

Mr. Aaron Reil was hired to work for PSI, as a future radiographer, after 
interviews with Roudebush and Hosack, Tr. 206, 1032. Mr. Roudebush assumed 
that it was part of Mr. Reil's work to crank the source on the camera. Tr. 1033. 

Testimony by Aaron Reil corroborates that Mr. Roudebush knew that Mr. 
Reil was operating a camera, in violation of the license. Reil Direct, ff. Tr. 204, 
at 4; Tr. 210. We also find that Mr. Reil requested a film badge directly from 
Mr. Roudebush but was not supplied with one. Tr.208-09. In addition, based 
on the testimony of Mr. Hosack, whom we believe on this point, Mr. Roudebush 
knew that Mr. Reil was used as a radiographer's assistant. Hosack, cr. Tr. 204, 
at 5. 

9. Conspiracy to Commit Perjury 

Contrary to Staff's allegation, we are not persuaded that Mr. Hosack and 
Mr. Roudebush conspired, on the evening of October 15, to commit perjury. At 
Tr. 877-90, Mr. Hosack describes the entire October 15 meeting under cross
examination. The principal theme of his testimony is that he '~ust wanted to get 
out of there." Tr. 877, 888, 889. Generally, Roudebush asked questions. On 
one touchy question, Roudebush's work as an assistant radiographer, Hosack 

JUDGE BlOCH: You Ihoughl.thal il was proper not to have il in Ihe safe? 

A: I didn'l know - wasn'llware Ihll it was nOI in Ihe safe. 

JUDGE BlOCH: Allhll poinl, did you know Ihll he'd don~ ,omclhing wrong? 

A: No. 

JUDGE BlOCH: Why is il Ihal he asked you 10 delay Ihe inspector so Ihe inspector wouldn'l find 
OUI IbOUI it? 

A: I really don'l know, sir. I mean in clSe Ihal he wanted to be Ihen: when Ihey came Ihere, as far 
as I know. Do I understand Ihis question? 

JUDGE BlOCIl: You Ihint it', "by to leave Ihe source outside Ihe safe? 

A: No,sir. 

JUDGE BlOCIl: So did you know ,omclhing was wrong? 

A: Yes, sir. 

JUDGE BlOCIl: But juna few moments .go you ,aid you didn't know he'd done anything wrong. 

A: I didn'l understand Ihe question, what you wen: referring to. I'm saying that yes, I do know that 
he was doing wrong, because he told me Ihat this camcn h.d to be in Ihe ufe each and every night after 
each shot. 

In addition, Direct Testimony of Aaron Rcil, fr. Tr. 204, al 3, indicates thaI Mr. Hosack may have regullrly 
taken \he source home in his lrude. We find that Mr. Houde did so during Ihe time he worked wilh Mr. Rcil, 
allhough we do nOI consider this finding necessary for Ihe revocation of Ihe license. 

We note Ihal taking Ihe source home was contrary to License Cooditioo 10, 01 Report, Exhibit I al83 of 187; 
it was also contrary to Item 9 of \he License Application, 01 Report, Exhibil I II 140 of 187 ("[t)he facility ••• 
will be used IS Ihe permanenl STORAGE facility for III licensed ndioactivc materills when not loclted II (or 
being transported to) temporary job sitesj. 
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said he advised Roudebush to tell the truth. There is no testimony that Mr. 
Roudebush suggested lying about any particular issue. 

10. Clear and Convincing Evidence 

The parties have contested the appropriate standard for weighing the evidence 
in this case. The Staff would have us decide by a preponderance of the evidence. 
Licensee would have us decide against it only based on clear and convincing 
evidence. 

The ordinary rule in Commission proceedings is to determine a case by 
the preponderance-of-the-evidence standard. The only exception brought to 
our attention was in Inquiry Into Three Mile Island Unit 2 Leak Rate Data 
Falsification, LBP-87-15, 25 NRC 671 (1987), aff'd, CLI-88-2, 27 NRC 335 
(1988). In that case, in which there were issues that could reflect on the 
reputation of an individual - as in this case - there also was a 7- to 8-year 
delay before the matter came to trial. In that case, the Board used its discretion 
to apply a "clear and convincing evidence" standard. 

We do not choose to follow this precedent in this proceeding. In this case, 
there is no substantial delay in time to muddy the waters. In addition, we 
are convinced that the public interest in safety should be weighed heavily in 
this case and should cause us serious concern about changing the standard of 
evidence to protect an owner-licensee whose actions could have serious safety 
repercussions. 

However, the dispute about the standard of evidence is not important to the 
outcome of this case. Every finding we have reached is based on clear and 
convincing evidence. Additionally, we find that the evidence fits together in a 
fabric that compels the result we have reached. 

VI. OVERALL CONCLUSIONS 

We conclude that there have been extensive failures on the part of PSI and 
Mr. Forrest Roudebush to comply with NRC regulations. The Board finds that 
the Licensee has failed to act as a reasonable manager of licensed activities, 
failed to detect and correct violations caused by an employee, willfully attempted 
to conceal violations from NRC Staff, and given untruthful information to the 
Staff during its inspections and investigations. Moreover, we find that Mr. 
Roudebush was untruthful in some aspects of his testimony both during a formal 
investigation and before this Licensing Board. 

The Board therefore concludes that the Staff has carried its burden of proof 
and has shown that there is no adequate assurance that the Licensee can be 
relied upon to conduct safe radiographic testing operations and to comply with 
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Commission regulations. If these conditions had been known at the time of 
original license application, the Staff would have been justified in denying 
the application. The Atomic Energy Act of 1954, as amended, and NRC 
enforcement policy, set forth in 10 C.F.R. Part 2, Appendix C, provide that 
the Staff may revoke a license for any reason that would cause it to deny a 
license in the original application. Accordingly, this license should be revoked. 
The Board finds that the Director's decision to revoke the byproduct materials 
license of PSI and Mr. Forrest Roudebush should be sustained.'" 

VII. ORDER 

For all the foregoing reasons and upon consideration of the entire record in 
this matter, it is this 8th day of September 1992, ORDERED, that: 

1. The Order of the Staff of the Nuclear Regulatory Commission, dated 
April 22, 1992, and titled "Order Modifying Order Suspending License (Effec
tive Immediately) and Order Revoking License,"46 is sustained. 

2. Byproduct Material License No. 24-24826-01 is revoked. 
3. This Initial Decision is effective immediately. In accordance with 

10 C.F.R. § 2.760 of the Commission's Rules of Practice, this Order shall 
become the final action of the Commission forty (40) days from the date of its 
effectiveness, unless any party petitions for Commission review in accordance 
with 10 C.F.R. § 2.786 or the Commission takes review sua sponte. See 10 
C.F.R. § 2.786, as amended effective July 29, 1991 (56 Fed. Reg. 29,403 (June 
27, 1991». 

4. Within fifteen (15) days after service of this Decision, any party may 
seek review of this Decision by filing a petition for review by the Commission 
on the grounds specified in 10 C.F.R. §2.786(b)(4). The filing of a petition for 

'" We uphold !he Dircc:tor'1 decision 10 revdce !he PS1licensc. Our renoning and findings generaUy agree wi!h 
!hose of !he Dircc:tor, !hough !hey are difTmnt in lome minor respects. 

We find lhat !he Staff did not prove !hat !he meeting between Mr. H ..... ck and Mr. Roudebush on !he evening 
ofOc:tober 15,1991, wn heldCor!he pwpose of conspiring 10 lie 10 NRC investigators on October 16,1991. The 
Board ncve%Ihcles. is persuaded !hat Licensee admissions and evidence produced by !he Staff wmant revocation 
of PSI'. license. 

It is not likely lhal, afIcr a 1cng!hy evidcnUal)' hearing, a Board would agree wi!h !he Director in every detail. 
Nor is lhat nCCClSlJ)' in order 10 IUstain !he Dircc:tor'. decision. Alll2lllic Ru~aTClt Corp. (Alexandria, Virginia), 
ALAB·594, 11 NRC 841, 848-49 (1980) (!he adjuclic.tloty hearing in a civil penally pmcccding is csscntially a 
trial tk lIOyo,subject only 10 !he principle !hal !he Board may not assess a grcatcrpena1ty !han the StafJ); t:ompa'~ 
HurUy M~dU:al C~",~,. (One Hurley Plaza, Flinl Michigan), AU·87.2, 25 NRC 219, 224-25 (1987). 

The Licensing Board concludes, u precedent permits, !hat !he Liccmcc hu had fair notice of !he dJarges 
against it and an opportunily 10 t:onlCIl !hose charges; il abo concludes, a!'tcr weighing aU !he evidence before 
us, !hat !he Staff has carried its burden of proof and has persuaded us !hat Ihcre is inadequate .ssunnce of •• fety 
10 permit Ibi. Ucc:nacc to continue 10 operate. 
46The Starr. Oc:tobcr 17, 1991 Order, ''Order Suspending License (Effective Immediately)," is no longer relevant 
once we have decided 10 revoke !he license. 
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review is mandatory for a party to exhaust its administrative remedies before 
seeking judicial review. 10 CF.R. §2.786(b)(1). 

5. The petition for review shall be no longer than ten (10) pages and shall 
contain the information set forth in 10 C.F.R. § 2.786(b)(2). Any other party 
may, within ten (10) days after service of a petition for review, file an answer 
supporting or opposing Commission review. Such an answer shall be no longer 
than ten (10) pages and, to the extent appropriate, should concisely address the 
matters in section 2.786(b)(2). The petitioning party shall have no right to reply, 
except as permitted by the Commission. 

Bethesda, Maryland 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Dr. Jerry R. Kline 
ADMINIS1RATIVE JUDGE 

Dr. Peter S. Lam 
ADMINIS1RATlVE JUDGE 

Peter B. Bloch, Chair 
ADMINIS1RATlVE JUDGE 

APPENDIX 

REGULATIONS AND LICENSING CONDITIONS 

The regulations and license conditions that the Staff alleges were violated 
are set forth in this Appendix. 

1. Section 30.9(a) of 10 C.F.R., which requires that information 
provided to the Commission, by a licensee, or information required by 
statute or by the Commission's regulations, orders, or license conditions, 
to be maintained by the licensee, be complete and accurate in all material 
respects; 

2. Section 34.27 of 10 C.F.R., which requires that each licensee 
maintain current logs, kept available for 3 years from the date of the 
recorded event, for inspection by the Commission and that these logs 
show for each sealed source: (a) a description (or make and model 
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number) of the radiographic exposure device or storage container in 
which the sealed source is located; (b) the identity of the radiographer 
to whom assigned; and (c) the plant or site where used and dates of use; 

3. Section 34.33(a) of 10 C.P.R., which requires that a licensee 
not permit any individual to act as a radiographer or a radiographer's 
assistant unless, at aU times during radiographic operations, such an 
individual wears a direct-reading pocket dosimeter and either a film 
badge or a thermoluminescent dosimeter (TLD); 

4. Section 34.33(b) of 10 C.F.R., which requires that pocket dosime
ters be read and exposures recorded daily and that the licensee retain 
each record of these exposures for 3 years after the record is made; 

5. Section 34.43(c) and (d) of 10 C.F.R., which requires that a 
licensee ensure that a survey with a calibrated and operable survey 
instrument is made at any time a radiographic exposure device is placed 
in a storage area to determine that the sealed source is in the shielded 
position and that a record of the required storage survey be made and 
retained for 3 years when that storage survey is the last one performed 
in the work day; 

6. Section 34.31(b) of 10 C.F.R., which requires that a licensee not 
permit an individual to act as a radiographer's assistant41 until such an 
individual has received copies of and instruction in the licensee's oper
ating and emergency procedures, and has demonstrated competency to 
use (under the personal supervision of the radiographer) the radiographic 
equipment, and has demonstrated understanding of those instructions by 
successfuUy completing a written or oral test and a field examination 
on the subjects covered and that records of training, including copies of 
written tests and dates of oral tests and field examinations, be maintained 
for 3 years; 

7. Section 20.203(b) and (c) of 10 C.P.R., which requires that each 
radiation area be conspicuously posted with a sign or signs bearing the 
radiation caution symbol and the words "Caution Radiation Area" and 
that each high-radiation area be conspicuously posted with a sign or 
signs bearing the radiation caution symbol and the words "Caution High 
Radiation Area;" 

8. Section 20.201(a) and (b) of 10 C.F.R., which requires, when 
appropriate, surveys that may be necessary for the licensee to comply 
with the regulations in Part 20 and that are reasonable under the 

~ A ncliognphcr·. assistant is defined by 10 C.F.R. 134.2 u any individual who under Ihe pcrsooa1.upcvision 
of ndiognphcr. uses ndiognphic exposure devices. lcaled sources or related handling tools. or ndiation survey 
instnlmc:nlS in ndiognphy. 
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circumstances to evaluate the extent of radiation hazards that may be 
present; and 

9. Section 34.42 of 10 C.F.R., which requires that areas in which 
radiography is being performed to be conspicuously posted as required 
by 10 C.F.R. § 20.203(b) and (c)(I). 

The following violations of the NRC and Department of Transportation 
regulations also are alleged: 

1. Section 173.25 of 49 C.F.R. and 10 C.F.R. §71.5 (failure to 
properly mark and label radioactive material shipment containers as of 
September 18, 1991); 

2. Sections 177.817(a), 172.20 1 (d), 172.203(d) of 49 C.F.R. and 
10 C.F.R. §71.5 (failure to ship radioactive materials accompanied by 
properly completed shipping papers as of October 4, 1991); 

3. Section 34.26 of 10 C.F.R. (failure to maintain complete records 
of quarterly physical inventories of sealed sources as of September 18, 
1991); 

4. Section 34.42 of 10 C.F.R. (failure to conspicuously post high
radiation areas on October 4, 1991); 

S. Section 19.11 of 10 C.F.R. (failure to post required documents 
as of September 18, 1991); and 

6. Section 34.43 of 10 C.F.R. (failure to perform surveys between 
April 1990 and September 1991). 

In addition, the following violations of a license condition are alleged: 
• PSI License Condition II.B has been violated. Condition n.B 

of Byproduct Material License No. 24-24826-01, Amendment No. 
2 (April 27, 1989), named Mr. James Hosack as the only person 
authorized by the license to act as a radiographer and indicated that 
no person was authorized by the license to act as a radiographer's 
assistant 
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In the Matter of 

Cite as 36 NRC 191 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Ivan W. Smith. Chairman 
Dr. Charles N. Kelber 

Dr. Jerry R. Kline 

LBP-92-26 

Docket No. 50-336-0LA 
(ASLBP No. 92-665-02-0LA) 

(Spent Fuel Pool Design) 
(FOL No. DPR-65) 

NORTHEAST NUCLEAR ENERGY 
COMPANY 

(Millstone Nuclear Power Station. 
Unit 2) September 17. 1992 

MEMORANDUM AND ORDER 
(Imposing Sanctions upon CCMN and Striking Petitions) 

INTRODUCTION 

Co-operative Citizen's Monitoring Network, Inc. (CCMN), represented by 
Ms. Mary Ellen Marucci, has repeatedly failed to comply with NRC regulations 
and the Licensing Board's directives pertaining to the filing and service of 
pleadings. As a consequence, two intervention pleadings filed by CCMN were 
not served timely upon members of the Board, Licensee, and the NRC Staff. 
The purpose of this Order is to impose appropriate sanctions upon CCMN 
by striking the noncomplying pleadings, to admonish CCMN that continued 
noncompliance may result in more severe sanctions, and to memorialize a 
background record against which possible future sanctions may be considered. 
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In a related determination, the Board also rules that the two pleadings that were 
not timely served may not be entertained because CCMN failed to address the 
regulatory factors that must be considered in granting or denying nontimely 
petitions. 

DISCUSSION 

In our Memorandum and Order (Establishing Pleading Schedule), July 29, 
1992 (LBP-92-17, 36 NRC 23), we noted that the petitioners are responsible 
for serving their papers directly upon members of the Board and other parties 
pursuant to the provisions of 10 C.F.R. § 2.701. We warned that petitioners must 
carefully follow the Rules of Practice in future pleadings. LBP-92-17, supra, 
36 NRC at 29 n.10. That order also reminded petitioners that nontimely filings 
would not be entertained absent a balancing of the five factors specified in 10 
C.F.R. § 2.714(a)(I)(i)-(v). As a courtesy to petitioners, the order set out the 
text of those factors. LBP-92-17, supra, 36 NRC at 28 n.7. 

The Federal Register notice of this proceeding also cautioned that "non
timely filings of petitions for leave to intervene, amended petitions, supplemen
tal petitions, and/or requests for hearing will not be entertained absent a de
termination • • ." that the petitions or requests should be granted based upon 
a balancing of the five pertinent factors. 57 Fed. Reg. 17,834, 17,835 (Apr. 28, 
1992). Our order of July 29 also reminded petitioners of that Federal Register 
guidance. LBP-92-17, supra, 36 NRC at 29. 

On August 3, 1992, Mrs. Doris M. Moran, Clerk to this Licensing Board, 
wrote to Ms. Marucci and other petitioners reminding them of the Board's order 
of July 29 respecting service of papers. At the Board's direction, Mrs. Moran 
provided petitioners with a then-complete service list and instructions pertaining 
to Certificates of Service.1 

On August 12, 1992, Ms. Marucci, on behalf of CCMN, moved for an 
extension of time to file contentions. That motion also contained substantive 
intervention arguments. There was no Certificate of Service for this pleading 
nor did CCMN serve it upon the other participants.2 

1 The service list provided by MIs. Moran did not include Frank X. Lo Sacco and Don't Waste Cmnccticut WhOlC 
petitions wc:rc filed after MIs. Moran's letter. Ms. Marucci has complained orally to Mrs. Moran that serving 
all of thc parties is expensive. Ms. Marucci may eliminate from her service list thOle petitioncn who expressly 
authorized CCMN to represent their interests it she c:hooscs. 
2By order dated August 18, 1992, the Board granted to CCMN an extension of timc to August 2A. 1992, to file 
amended and IUpplemental petitions. The Board wUl not consider the IUbstantive intervention arguments made in 
the moUoo. 
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On August 14, 1992, CCMN filed an "Amendment to Intervention and 
Hearing Request" dated August 13, 1992. Again, there was no Certificate of 
Service. Other participants were not served.3 

On August 24, 1992, Ms. Marucci timely filed CCMN's contentions and 
supporting documents. She served Judge Smith but failed to serve Judges 
Kline and Kelber. Her Certificate of Service does not reflect sel'\!ice upon the 
NRC Office of General Counselor upon several of the other petitioners in this 
proceeding. 

Also on August 24, Ms. Marucci mailed to the Secretary of the Commission 
a packet of papers including a letter dated August 7, 1992, from Mr. Kacich of 
Northeast Utilities to Ms. Marucci. This communication had no Certificate of 
Service, nor were other participants and Board members served by Ms. Marucci. 

On August 25, 1992, Judge Smith reminded Ms. Marucci that petitioners 
are required to serve their pleadings on all other participants in the proceeding. 
Judge Smith explained to Ms. Marucci that the Licensee and the NRC Staff must 
be given an opportunity to respond to late-filed petitions. See Memorandum, 
August 25, 1992 (unpublished). Since this discussion, Ms. Marucci filed the two 
pleadings in question with a Certificate of Service showing service consistent 
with the service list provided by Mrs. Moran on August 3. 

If this recent compliance were to provide assurance that CCMN would 
comply with filing requirements in the future, one of the three reasons for the 
sanctions we impose below would disappear. However, Ms. Marucci has never 
acknowledged her earlier errors in failing to comply with servicing requirements. 
In fact, her most recent communication suggests that she still does not understand 
these requirements:' Further, as we explain below, the failure to timely serve the 
most recent pleadings rendered them effectively nontimely within the meaning 
of the intervention rule. Ms. Marucci has not evinced any understanding of that 
problem. 

On September 8, 1992, Ms. Marucci mailed "CCMN Contentions regarding 
Millstone 2 - FINAL VERSION." This document, dated August 24, 1992, 
purports to replace the similar "draft" contentions, also dated August 24, 1992, 

'On SeplCmber 11, 1992, Ms. Marucci served an lUlSigMd copy of CCMN', August 13 MAmendment to 
Intervention and Hearing RequestM and OOter papers. She also served a copy of a U.S. Postsl Service CertifiCite of 
Mailing. dltcd August 14, 1992. Although the Postsl Service Certificate states that the addn:sscc was the M Atonic 
Safety and Licensing Boord, M the lcuer WI! actually addressed to the Atonic Sarety and Licensing Board PaMl 
- exactly IS indicated on the inside address of the amendment letter. Popers addn:sscd to the Pond are filed in 
• central docket file. Docket pcrsonnc\ assume that individual Board membeta receive their own service copy of 
any pleading. as required by NRC pnctice, and do not normally inform the Board membeta of the mailing. In 
this calC the members of the Boord did not become aware of the August 13 amendment lcuer until Ms. Marucci 
inquired about it on September 10. See anamed mcmonnda from Ms. Hughes and Ms. Donovan (not published). 
Even if the August 13 amendment letter had been delivered pranptly to • member of the Board, service woulcl 
not have been CQIIIplctc. 
4 See note 3, mprtI. Ms. Marucci's note to Iudgc Smith of September II, 1992, IUggcst5 thlt she expects the 
Board to serve her papers. 
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setting out CCMN's contentions.' The "FINAL VERSION" differs materially 
from the "draft" version. The problem of course is that the Licensee6 and the 
NRC Staff' have already filed lengthy and painstakingly prepared answers to 
CCMN's "draft" set of contentions. 

As noted in footnote 3, above, Ms. Marucci, for the first time,· served 
on September 11, 1992, an unsigned version of CCMN's August 13, 1992 
"Amendment to Intervention and Hearing Request" Again, the Licensee and 
the NRC Staff were unable to address the August 13 pleading in their respective 
answers to CCMN contentions. 

Neither the "FINAL VERSION" of CCMN's contentions nor the memo 
covering the late service of the August 13, 1992 amendment leuer contains 
any discussion of the reasons for the failure to properly file and serve those 
pleadings on time. The Board, the NRC Staff, and the Licensee have already 
spent considerable time evaluating CCMN's "draft" set of contentions under 
the assumption that they were CCMN's last and complete position on the 
intervention issues. 

CCMN's undisciplined approach to intervention is wasteful of NRC and 
Licensee resources - resources that could be beUer expended for improvements 
in safety. These errors also delay the resolution of the intervention issues 
notwithstanding CCMN's repeated requests for an early hearing. 

The Board has decided on its own motion to strike CCMN's late-filed 
petitions for the following independently sufficient reasons: 

1. The Board may not entertain the nontimely petitions absent a determina
tion by the Board that the petitions should be granted based upon a balancing 
of the five factors set out in section 2.714(a)(I)(i)-(v). Since CCMN has not 
addressed those factors, and since the Board cannot on its own find any good 
cause for the late filings, it cannot make such a determination. 

2. Striking the petitions is the least onerous remedy to mitigate the harm that 
would arise from repeating the effort invested by the NRC Staff and Licensee 
in responding to CCMN's "draft" contentions. 

3. Striking the petitions is an appropriate sanction to educate CCMN to the 
need to comply with NRC Rules of Practice and Board directives and to improve 
future compliance. In this respect, the Board advises CCMN that similar or 
more severe sanctions may be imposed in the future in the event CCMN fails 
to meet its obligations as a participant in this proceeding. Such sanctions would 

'Ms. Muucci Idepboncd MlI. Monn on Sep«ember 4. 1992. ltlting Ib.t the August 24. 1992 pleading WIS 

mistakenly filed in cIraf'l form and thlt she intended \0 file a cotTCC1ed YClSion. Mrs. Moran', memorandum is 
anamed. 
6Northeast Nuclear Energy Company', (I) Answer \0 the Licensing Board', Questions and (2) An,wen to 
l'I:titions and Supplcmcn!all'l:titions \0 Intervene, September 8, 1992. The Board would .ppreci.te ,uccinCl tilles 
\0 pleadings in erdcr \0 'implify citations. 
7 NRC SufI'Reaponse \0 Supp1cmcn!al Petitions and CCMN Contentions, Sepcembcr 14, 1992. 
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be tailored to mitigate any harm caused by noncompliance and could range in 
severity up to dismissing CCMN as a party to the proceeding.' 

ORDER 

The Board strikes from the record of this proceeding (1) CCMN's Contentions 
Regarding Millstone 2 - FINAL VERSION, dated August 24, 1992, and served 
September 8, 1992; and (2)' CCMN's Amendritent to Intervention and Hearing 
Request dated August 13, 1992. CCMN is admonished as above stated. 

Bethesda, Maryland 
September 17, 1992 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Charles N. Kelber 
ADMINISTRATIVE ruDGE 

Jerry R. Kline 
ADMINISTRATIVE JUDGE 

Ivan W. Smith, Chairman 
ADMINISTRATIVE JUDGE 

[The attachments have been omiued from this publication but can be found in 
the NRC Public Document Room, 2120 L Street, NW, Washington, DC 20555.] 

B S" the Ccmmission', Slate_Ill 01 Policy 011 Collduct ollictMlIg Proctttlillgs. CU-81-8, 13 NRC 452, 454 
(1981)-
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In the Matter of 

Cite as 36 NRC 196 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND UCENSING BOARD 

Before Administrative Judges: 

Charles Bechhoefer, Chairman 
Dr. Jerry. R. Kline 
FrederIck J. Shon 

LBP-92-27 

Docket Nos. 50-275-0LA-2 
50-323-0LA-2 

(ASLBP No. 92-669-03-0LA-2) 
(Construction Period Recovery) 

(Facility Operating Ucenses 
Nos. DPR-80, DPR-82) 

PACIRC GAS AND ELECmlC 
COMPANY 

(Diablo Canyon Nuclear Power 
Plant, Units 1 and 2) September 24, 1992 

In a proceeding concerning the proposed extension of operating licenses to 
recover or recaptme into those licenses the period of construction of the reactors, 
the Licensing Board determines that a petition requesting a hearing and leave to 
intervene is deficient but permits, in accordance with the Rules of Practice, the 
Petitioner to file an amended petition, other parties to respond, and schedules a 
prehearing conference. 

RULES OF PRACTICE: INTERVENTION PETITION 

A petitioner for intervention may amend its intervention petition without leave 
of the licensing board up to 15 days prior to the first prehearing conference. The 
licensing board may alter that IS-day period. 10 C.P.R. §§ 2.714(a)(3), 2.711(a). 
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RULES OF PRACTICE: STANDING 

Merely because a petitioner may have had standing in an earlier proceeding 
does not automatically grant standing in subsequent proceedings, even if the 
scope of the earlier and later proceedings is similar. 

MEMORANDUM AND ORDER 
(Filing Schedules and Prehearing Conference) 

Pending before us is a request for a hearing and petition for leave to intervene 
with respect to an application by Pacific Gas and Electric Co. ("Applicant" or 
"Licensee") to extend the life of the operating licenses for the Diablo Canyon 
Nuclear Power Plant. Units 1 and 2, its two pressurized water reactors located 
near San Luis Obispo, California. For the reasons that follow, we are permitting 
the Petitioner to supplement its petition and the Applicant and the NRC Staff 
to respond. We also are scheduling a prehearing conference to consider these 
filings. 

1. Background 

The proposed operating license amendments would "reeover" or "recapture" 
into the operating licenses the period of construction for the reactors. The 
licenses, which are limited to a term of 40 years by section 103c of the Atomic 
Energy Act. 42 U.S.C. § 2133(c), were issued consistent with a Commission 
policy under which that 4()...year life extended from the date of issuance of the 
construction permit for a particular unit - for Unit I, a term running from April 
23, 1968, to April 23, 2008, and for Unit 2, a term running from December 9, 
1970, to December 9, 2010. 

In 1982, the Commission began issuing the 4()...year operating licenses 
measured from the date of issuance of the license. It has also approved license 
amendments for many reactors conforming the earlier licenses to this new 
policy. The Licensee is here seeking to amend its operating licenses to take 
advantage of the newer practice. As proposed, the extended expiration dates for 
Diablo Canyon would be September 22, 2021, for Unit I (more than a 13-year 
extension) and April 26, 2025, for Unit 2 (almost a 15-year extension). 

In response to a notice of opportunity for hearing on the proposed amend
ments (57 Fed. Reg. 32,575 (July 22, 1992», a group titled San Luis Obispo 
Mothers for Peace ("MFP" or "Petitioner',) filed a timely request for a hear
ing/petition for leave to intervene, dated August 18, 1992. The petition consists 
of a brief one-page letter setting forth in general terms MFP's reasons for wish
ing to take part in the proceeding. On September 4, 1992, and September 8, 
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1992, respectively, the Applicant and Staff filed responses: the Applicant seeks 
outright denial of the petition, whereas the Staff asserts that the petition in its 
present form is deficient but recommends that we defer any decision pending 
receipt and consideration of any revised MFP petition. On September 10, 1992, 
this Licensing Board was established to rule on the request/petition and to pre
side over the proceeding in the event that a hearing is ordered. 57 Fed. Reg. 
43,035 (Sept. 17, 1992). 

2. General Requirements 

Under the NRC Rules of Practice, specifically 10 C.F.R. § 2.714, a petitioner 
must establish its standing, must indicate the aspects of the proceeding in which 

. it seeks to participate, and must proffer at least one acceptable contention in order 
to be admitted as a party to the proceeding. MFP advises that, beginning in 
1973, it participated in earlier proceedings involving the Diablo Canyon facility. 
However, merely because a petitioner may have had standing in an earlier 
proceeding does not automatically grant standing in subsequent proceedings, 
even if the scope of the earlier and later proceedings is similar. See Cleveland 
Electric Illuminating Co. (perry Nuclear Power Plant, Unit I), LBP-92-4, 35 
NRC 114, 125-26 (1992). Moreover, because of recent revisions to the Rules 
of Practice, contentions are subject to much more stringent requirements than 
they once were. 

For reasons we spell out later, MFP's one-page letter-petition is deficient 
in many respects. In particular, it fails adequately to demonstrate that MFP 
has standing. However, by generally referencing certain concerns of MFP, the 
petition correctly presents "aspects" of the proceeding in which MFP wishes 
to participate. And, notwithstanding the Applicant's extensive discussion of 
defects in the submitted "issues," their failure to satisfy contention requirements 
is not disqualifying because contentions are not yet required to be filed. 

Thus, as the Staff observes, under governing rules, a petitioner may amend its 
petition without prior approval of the Licensing Board at any time up to 15 days 
prior to the holding of the first prehearing conference. 10 C.F.R. § 2.714(a)(3). 
That same time frame governs the initial submission of contentions. Utilizing 
our authority to alter those 15-day periods, 10 C.F.R. § 2.711 (a), we are here 
establishing dates for MFP to file a revised petition, including contentions, for 
the Applicant and Staff to file responses, and for a prehearing conference, at 
which both Petitioner's standing and the sufficiency of its contentions will be 
considered. 
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3. Standing 

The standing requirement stems from section 189a of the Atomic Energy 
Act, 42 U.S.C. § 2239(a), which provides, in pertinent part, that the Commis
sion shall grant a hearing upon the request of "any person whose interest may 
be affected" by a proceeding (emphasis supplied). To the same effect, see 10 
C.F.R. §2.714(a)(I). To determine whether a petitioner has the requisite stand
ing, the Commission utilizes contemporaneous judicial concepts of standing. 
See Sacramento Municipal Utility District (Rancho Seco Nuclear Generating 
Station), CLI-92-2, 35 NRC 47, 56 (1992); Metropolitan Edison Co. (Three 
Mile Island Nuclear Station, Unit I), CLI-83-25, 18 NRC 327, 332 (1983). 

Under those standards, the petitioner must demonstrate (1) that it has suffered 
or will likely suffer "injury in fact" from the proposed licensing action, (2) that 
the injury is arguably within the zones of interest sought to be protected by 
the statute being enforced, and (3) that the injury is redressable by a favorable 
decision in the proceeding in question. Public Service Co. of New Hampshire 
(Seabrook Station, Unit I), CLI-91-14, 34 NRC 261, 266-67 (1991). 

Here, the "concerns" set forth by MFP concerning radiological health and 
safety and impact upon the environment clearly fall within the zones of interest 
sought to be protected by the Atomic Energy Act or NEPA. Nor is there any 
doubt that, to the extent litigable in this proceeding, those "concerns" would be 
redress able in this proceeding. The real standing question before us is whether 
MFP has made a satisfactory showing of injury in fact. That showing must be 
real, but it need not be "substantial." Houston Lighting and Power Co. (South 
Texas Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 447-48, aff'd, ALAB-
549,9 NRC 644 (1979). 

There are several ways for a group such as MFP to demonstrate that it has 
suffered or will likely suffer injury in fact. It can assert either organizational 
injury or injury to a member that it represents. From the general reference in 
the leuer-petition to the residences of MFP members, we presume that MFP is 
seeking to take the latter course and rely on representational injury. The general 
reference in the letter-petition, however, is insufficient. 

To assert representational injury in fact, MFP must specifically identify one or 
more of its individual members by name and address, identify how that member 
may be affected (such as by activities near the plant site) and show (preferably 
by affidavit) that it is authorized to request a hearing on behalf of the member. 
South Texas, ALAB-549, supra, 9 NRC at 646-47; Houston Lighting and Power 
Co. (AlIens Creek Nuclear Generating Station, Unit I), ALAB-535, 9 NRC 
377, 392-97 (1979). Further, the organization must demonstrate that the person 
signing the petition has been authorized by the organization to do so. Detroit 
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-79-1, 9 NRC 
73, 77 (1979). An organization has sufficiently demonstrated its standing if its 
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petition is signed by a ranking official whose own personal interest supports 
intervention. Duke Power Co. (Amendment to Materials License SNM-I773 
- Transportation of Spent Fuel from Oconee Nuclear Station for Storage at 
McGuire Nuclear Station), ALAB-S28, 9 NRC 146, 151 (1979). 

Residence of a particular organization member within SO miles of a power 
plant site has, in construction' permit and operating license proceedings, been 
recognized as sufficient to confer standing. This SO-mile presumption does not 
apply in every operating license amendment proceeding, however, but only in 
those involving "significant" amendments involving "obvious potential for offsite 
consequences." Florida Power and Light Co. (St. Lucie Nuclear Power Plant, 
Units 1 and 2), CLI-89-21, 30 NRC 325, 329-30 (1989). In other amendments, 
a petitioner must demonstrate a particular injury in fact that will result from the 
action for which authorization is sought. 

The Applicant takes the position that specific injury in fact must be demon
strated in this type of proceeding, and that mere residence within 50 miles of the 
site is insufficienL Response at 11-14. The Staff does not address the question. 

At this stage, we take no specific position on this question, other than to 
note that the Applicant has cited no cases involving operating-license extension 
amendments (or, for that matter, construction-permit extension applications) in 
support of its claim that the SO-mile presumption does not apply. In contrast, the 
LicenSing Board in an earlier operating license extension proceeding required no 
direct showing of injury in facL Vermont Yankee Nuclear Power Corp. (Vermont 
Yankee Nuclear Power Station), LBP-90-6, 31 NRC 85, 90 (1990). See also the 
comments of the Appeal Board in Northern Indiana Public Service Co. (Bailly 
Generating Station, Nuclear-I), ALAB-619, 12 NRC 558,564 (1980). 

To the extent that MFP in its revised pleading may intend to rely only on the 
residence of named members in support of its standing claim, we will discuss 
with the parties and petitioner at the prehearing conference the validity of the 
Applicant's position and, in particular, the significance of the license amendment 
before us. (IfMFP should specifically demonstrate injury in fact through another 
method, we will not need to address this issue.) 

4. Contentions 

As mentioned earlier, to be admiUed as a party, a petitioner must proffer 
at least one valid contention. The requirements for contentions have been 
significantly upgraded in recent years. Each contention "must consist of a 
specific statement of the issue of law or fact to be raised or controverted." 10 
C.F.R. § 2.714(b)(2). That statement must raise an issue falling within the scope 
of the subject matter of the particular proceeding. 

In addition, the following information must be provided: 
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(i) A brief explanation of the bases of the contention. 
(ii) A concise statement of the alleged facts or expert opinion which 

support the contention and on which the petitioner intends to rely 
in proving the contention, together with references to those specific 
sources and documents of which the petitioner is aware and on which 
the petitioner intends to rely. 

(iii) Sufficient information (including that listed above) to show that a 
genuine dispute exists with the applicant 'on a material issue of law 
or fact. This showing must include references to the specific portions 
of the application (including environmental report and safety report) 
that the petitioner disputes and supporting reasons for each such 
dispute; or, if the petitioner believes that the application fails to 
contain relevant information, the identification of each such omission 
and supporting reasons. On NEPA issues, the contentions are to be 
based on the Applicant's Environmental Report but are subject to 
amendment based on later-issued Staff documents. 

In ruling on contentions, we are to take into account factors set forth in 10 
C.F.R. § 2.714(d)(1), as well as whether the contention, if proven, would be 
of consequence in the proceeding and entitle the petitioner to relief, 10 C.F.R. 
§2.714(d)(2). 

S. Filing Dales 

Because MFP will be required to make extensive revisions in its petition to 
conform to current NRC requirements, we are setting filing dates accordingly. 
MFP shall file (mail) its revised petition no later than Monday, October 26, 
1992. The Applicant may respond by Wednesday, November 18, 1992. The 
Staff may respond by Monday, November 30, 1992. 

A preheating conference will be scheduled during the week of December 
7-11, 1992, in or around San Luis Obispo, California. We will announce the 
exact day, time, and location in an order to be issued at a later date. 

IT IS SO ORDERED. 

Bethesda, Maryland 
September 24, 1992 
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Unit 2) September 30,1992 

MEMORANDUM AND ORDER 
(Ruling on Petitions for Leave to Intervene) 

I. SYNOPSIS 

This is a spent fuel pool design proceeding occasioned by Amendment 158 
to the Millstone Unit 2 facility operating license. In this Order the Board rules 
that the Co-operative Citizen's Monitoring Network (CCMN) has filed a timely 
petition for leave to intervene and request for hearing, has standing to intervene in 
the proceeding, and has submitted an acceptable contention. Therefore, CCMN 
has satisfied aU of the requirements to intervene in NRC proceedings and is 
admitted as a party. A hearing is ordered. Other petitions for leave to intervene 
are rejected. 
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II. BACKGROUND 

On April 16, 1992, Northeast Nuclear Energy Company, the Licensee herein, 
submitted Millstone Nuclear Power Station Unit 2 Proposed Revision to Techni
cal Specifications, Spent Fuel Pool Reactivity (Amendment 158). The Amend
ment modified administrative controls over the use of the spent fuel pool so as 
to impose additional restrictions upon use of the pool. Prior to Amendment 158, 
fuel storage racks in the spent fuel pool were administratively partitioned into 
two regions. The Amendment authorized Licensee to divide the same racks into 
three regions and, by installation of blocking devices, reduced the number of 
fuel bundles that can be stored in one of the three regions. As a result, the over
all fuel storage capacity of the Unit 2 spent fuel pool was reduced from 1112 
to 1072 fuel bundles. According to the Licensee, Amendment 158 is restrictive 
in nature - a point giving rise to an important legal issue in this proceeding. 

Amendment 158 was preceded by circumstances reported in Licensee Event 
Report (LER) 92-003~, dated March 13, 1992. There the Licensee reported the 
discovery of criticality analysis calculational errors with respect to the Millstone 
Unit No.2 spent fuel pool. The Licensee reported ihat: 

The safety consequence of this event is a p«ential uncontrolled criticality event in the spent 
fuel pool. Upon CCIlsideration of the following facton, a significant margin to a critical 
condition was always maintained and, therefore, the safety consequences of this event were 
minimal: [(acton omitted]. 

As Licensee explains the event, the actual Kerr in the spent fuel pool was 
still subcritical and less than the Technical Specification limit of 0.95 when 
the calculational error was discovered. However, a revised calculation of Kerr 
assuming a spent fuel pool at full capacity and other conservatism, determined 
a maximum Kerr to be 0.963 rather than the previously calculated 0.922. This 
result was inconsistent with previous safety analyses. Licensee's Answer at 4-5.1 

Further, according to Licensee: 

Amendment ISS ensures that Kerr will be less than 0.95 in aU cases, by requiring that a 
portion of the existing fuel racks be designated for spent fuel that has undergone a specified 
burnup, and that blocking devices be installed in a portion of the existing racks to reduce the 
amount of fuel to be ltored in these racks. This increases the distance between fuel bundles, 
which results in a lower Kerr 

Licensee's Answer at 5, This claim is the focus of the contention accepted by 
the Board, below, 

1 Northeast Nuclear Encru Company" (1) Answer to the Licensing Board', Questions and (2) Answer to 
Petitions and Supplemcntal Petitions to Intervene (Licensee', Answer), September 8, 1992. 
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On April 28, 1992, the NRC Staff, for the Commission, issued a preliminary 
determination that Amendment 158 involved "no significant hazards considera
tion," and published a Notice of Opportunity for Hearing.2 The notice required 
that written requests for hearing and petitions for leave to intervene in accor
dance with 10 C.F.R. § 2.714 be filed by May 28, 1992. On June 4, 1992, 
the NRC Staff issued Amendment No. 158 after considering comments from 
intervention petitioners in accordance with 10 C.F.R. § 50.92. 

Petitions for leave to intervene and requests for hearing were filed by several 
entities.' The petition granted by this Order was filed by Mary Ellen Marucci 
on behalf of herself and CCMN on May 28, 1992. Other petitions remain 
significant only because some petitioners authorize CCMN to represent their 
interests. See "Preliminary Ruling," Section 1II, infra. 

By Memorandum and Order of July 29, 1992 (LBP-92-27, 36 NRC 23), 
the Board established a schedule for the filing of amended and supplemental 
intervention petitions. The Order stated that each petitioner was to file by 
August 14, 1992, a list of contentions,4 and set forth the main requirements 
that contentions must satisfy. The Order further set forth regulatory provisions 
applicable to nontimely petitions (those filed after May 28, 1992) and cited the 
five factors to be balanced in evaluating nontimely petitions. See 10 C.F.R. 
§ 2.714(a)(I). The Board also invited the parties to address three questions 
related to standing to intervene in NRC proceedings. On August 24, 1992, 
CCMN filed its contentions.' 

The Licensee filed its answer opposing the petitions on grounds of lateness, 
no standing to intervene, and failure to file an acceptable contention. Licensee's 
Answer, passim. The NRC Staff opposed all petitions on the last two grounds.6 

III. PRELIMINARY RULING 

By letter dated May 27, 1992, Patricia R. Nowicki filed an intervention 
petition and request for hearing on behalf of Earthvision, Inc. By letter dated 

2 "Northeast Nuclear Energy Co.. Catsidcration of Issuance of Amendment to Facility Operating Ucense. 
Proposed No Significant Huards Consideration Determination, and Opportunity for Hearing," 57 Fed. Reg. 17,934 
(Apr. 28, 1992). 
3 The NRC StalT and Ucensee filed answers to the earliest petitions, but IS intcn'Cl1tion pleadings continued to 

be filccl, the Board reduced the number of pleadings by deferring funher StalT and Ucensee answers until the /inal 
round of petitioning. Orders of Iune 30 and Iuly IS, 1992-
4By Memorandum and Order of August 18, 1992 (unpublished), CCMN was given until August 24, 1992, to 

file amended and lupplemental petitions containing contentions. 
'By Memorandum and Order of September 17, 1992 (LBP·92·26, 36 NRC 191), the Board, on its own 

motion, Itrudt from the record CCMN'I "Final Version" of its contentions dated August 24, 1992, and CCMN'I 
Amendment to Intcn'Cl1tion and Hearing Request dated August 13, 1992,15 nontimcly and not in compliance with 
service n:quircments. 
6 NRC StalTRcsponsc to Supplemental Petitions and CCMN Contentions (StalT's Answer), September 14, 1992. 
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July 29, 1992, Ms. Nowicki advised the Board that Earthvision, Inc., lacked 
corporate status in Connecticut and that she wished to continue to participate 
in this proceeding as an individual. Michael J. Pray filed intervention pleadings 
on May 29 and July 2, 1992. Rosemary Griffiths filed a petition on June 29. 
On August 13, Ms. Griffiths clarified that she wanted CCMN to represent her 
interests. Joseph M. Sullivan filed a petition on July 6. Don't Waste Connecticut 
filed on June 26 and Frank X. Lo Sacco petitioned on August 13. However, 
none of these petitioners filed contentions by August 14, 1992, the date set by 
the Board Scheduling Order of July 29 (LBP-92-17, supra), or at any time until 
the issuance of this Order. The intervention rule states that any petitioner who 
fails to file at least one contention will not be permiUed to participate as a party 
to a proceeding. 10 C.F.R. § 2.714{b)(I). Accordingly, in our Order below, the 
Board rejects the Nowicki, Pray, Griffiths, Sullivan, Don't Waste Connecticut, 
and Lo Sacco intervention petitions. 

However, Mr. Pray and Ms. Griffiths are members of CCMN. Mr. Sullivan 
is associated with CCMN. Each expressly authorize CCMN to represent their 
interests in this proceeding. We take these authorizations into account in 
assessing whether CCMN has standing to intervene. See Section V.D, infra. 

IV. TIMELINESS OF CCMN'S PETITION 

The Licensee challenges CCMN's petition on the ground of lateness. The 
NRC Staff does not Since the Board may not entertain nontimely petitions 
absent a balancing of the traditional five factors of section 2.714(a)(I)(i)-(1)(v), 
we address the issue of timeliness at the threshold. 

The broad factual issue is whether Ms. Marucci filed a timely petition to 
intervene as an agent and officer of CCMN. 

As noted above, the Federal Register notice set May 28, 1992, as the last 
date for filing timely petitions for leave to intervene and requests for hearing. 
Ms. Marucci filed an undated petition letter received by the Secretary of the 
Commission on Monday, June I, 1992. Licensee states that the petition was 
postmarked May 29 and was, therefore, late. The NRC Staff states that Ms. 
Marucci filed on May 28, 1992, and that she filed timely. 

In the worst case, Ms. Marucci's filing was only slightly late. Therefore the 
burden of satisfying the five factors for granting nontimely petitions would be 
commensurately lightened. For reasons that follow, we rule that Ms. Marucci's 
petition was timely. Therefore, we need not address the balancing factors with 
respect to that pleading. 

Under NRC practice, filing is deemed complete as of the time it is deposited 
in the mail - not postmarked. 10 C.F.R. § 2.701 (c). Normally the postmark 
would establish the date of deposit, but, necessarily, the postmark must follow 
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the deposiL A common experience is that the date of a postmark may fall 
on a date after the date of actual deposit The Board is not inclined to deny 
intervention on circumstances that involve, at most, a matter of hours. 

Licensee also makes an argument that CCMN's petition is nontimely because 
CCMN, as an organization, did not act until it filed its petition on June 23, 1992.7 
If so, it follows that CCMN must prevail on the five balancing factors before 
its nontimely petition can be entertained. Since CCMN did not satisfy, or even 
address these factors, its petition, according to Licensee, may not be entertained. 
Licensee's Answer at 36-41. 

The key to resolving this factual issue is the nature and effect of Ms. 
Marucci's timely filing of May 28, and CCMN's motions of June 23. On May 
28, Ms. Marucci explained in separate paragraphs that: 

I am using this (ormat to rtq~Jt a hearing also. I am co-ordinator (or Co-operative Citizen's 
Monitoring Network and need time to approach my organization on what pan they wish to 
play. 

I as a concerned citizen wish to intervene and as an individual am rtq~Jting a hearing. 

Petition Letter (emphasis added). 
Licensee misperceives Ms. Marucci's action in the May 28 petition letter. 

Licensee states "Ms. Marucci submitted a nontimely petition which, she empha
sized, was filed on her own behalf and not on behalf of CCMN." Licensee's 
Answer at 36. 

Ms. Marucci emphasized nothing of the sort. The best and fairest inference 
is that Ms. Marucci requested a hearing in two respects - once in connection 
with her role as CCMN's coordinator and once as an individual. 

In its June 23 motion, CCMN describes Ms. Marucci's action on May 28 as: 
"She made that request as an individual pending the approval of our board." 
Ms. Marucci's personal intervention was then abandoned. [d. 

In both the May 28 or June 23 pleadings, it is evident that, on May 28, Ms. 
Marucci acted on behalf of, but without advance express authority from CCMN. 

Neither intervention pleading would qualify as a learned treatise on princi
pal/agent law. We understand that CCMN, as an environmental group, does not 
ponder the nuances of agency law. Our responsibility is to apply the law to the 
facts before us. 

Under either of two general principal/agent legal concepts, Ms. Marucci's 
May 28 petition constituted timely petitioning by CCMN. First, Ms. Marucci was 
the coordinator and the highest ranking officer of CCMN at the time of her May 
28 petitioning. The action she took was well within the mission and purposes 

7 CCMN Malion to Amend Petition to Intezvcnc and Motion foc Leave to Fllc Additional Aflid.vit. Iune 23. 
1992. 
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of CCMN.· Her general authority to act on behalf of CCMN without immediate 
express authority should be inferred - at least pending CCMN approval. One 
of the important purposes of having corporate officers is to act broadly for the 
corporation within its charter and bylaws without express consent Under this 
theory, Ms. Marucci would be empowered to intervene on behalf of CCMN until 
CCMN's official approval or disapproval. 

Second, even assuming that the policies of CCMN did not permit Ms. 
Marucci to bind CCMN on May 28, CCMN's June 23 petition plainly ratified 
that act. The effect of ratification by a principal of its agent's previous acts is 
to adopt those acts as the principal's own as of the time the agent acted. 

The tenuous nature of the May 28 intervention petition could not injure 
Licensee, nor is it offensive to orderly intervention procedure. NRC intervention 
rules provide for later-filed intervention pleadings as a matter of course. 10 
C.F.R. § 2.714(a)(3). Licensee and the NRC Staff were timely apprised that 
CCMN was a likely player in the proceeding. 

We rule that Ms. Marucci's May 28 intervention for CCMN was valid and 
timely on May 28 but voidable at the option of CCMN. CCMN supported the 
petition on June 23. CCMN's petition is timely. 

V. STANDING TO INTERVENE 

A. General Principles 

Not everyone has a right to intervene in NRC proceedings. This is funda
mental law. It derives from section 189(a)(I) of the Atomic Energy Act which 
states that the "Commission shall grant a hearing upon the request of any per
son whose interest may be affected by the proceeding, and shall admit any such 
person as a party to such proceeding." 

The intervention rule implementing section 189 of the Act provides that "[a]ny 
person whose interest may be affected by a proceeding and who desires to 
participate as a party shall file a written petition for leave to intervene:' 10 
C.F.R. §2.714(a)(I). Section 2.714(a)(2) states that such petitions: 

shall sel forth with particularity the interest of the petitioner in the proceeding. how that 
interest may be affected by the results of the proceeding. including the reasons why petitioner 
should be pennittcd to intervene. with partiaJiar reference to the factors in paragraph (d)(l) 
of this section. and the specific aspect or aspects of the subject matter of the proceeding as 
to which petitioner wishes to intervene. 

a S4e Articles DC Incorporation attached to \he June 13. 1992 CCMN malions. 
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Under section 2.714(d)(I), a petition for leave to intervene must also address 
the following factors: 

(i) The nature of the petitioner's right under the Act to be made a party to the proceeding. 
(ii) The nature and extent of the petitioner's property, financial, or other interest in the 

proceeding. 
(iii) The possible effect of any order that may be entered in the proceeding on the 

petitioner'l interesL 

The Commission has applied judicial concepts of standing in determining 
whether a petitioner has sufficient interest in pn NRC proceeding to be entitled 
to intervene. It has been generally recognized that these judicial concepts involve 
a showing that "(a) the action will cause 'injury in fact' and (b) the injury is 
arguably within the 'zone of interests' protected by the statutes governing that 
proceeding." Florida Power and Light Co. (St. Lucie Nuclear Power Plant, 
Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989), ciling Porlland General 
Eleclric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 
610, 614 (1976): Melropolilan Edison Co. (Three Mile Island Nuclear Station, 
Unit 1), CLI-83-25, 18 NRC 327, 332-33 (1983). These prinCiples have most 
recently been reaffirmed by the Commission in Sacramenlo Municipal Ulility 
Dislricl (Rancho Seco Nuclear Generating Station), CLI-92-2, 35 NRC 47,56 
(1992). 

B. Causation and Standing 

Amendment proceedings initiated by NRC licensees where the amendment 
is designed to improve safety seldom create intervention issues. This is because 
there must be a causal nexus between the licensing action in issue and any 
injury in facL In their respective answers to the initial petitions. Licensee and 
the NRC Staff seemed to argue that, if the amendment reduces risks from the 
pre-amendment condition, the amendment itself cannot cause "injury in fact" 
within the scope of the notice of opportunity for a hearing. The Board could 
find no decisional precedents for this position. 

Therefore in our Order of July 29, 1992 (LBP-92-17, supra), we requested the 
participants to answer questions about the injury-in-fact and causation issue. In 
answering. they were to assume that the amendment simply imposes additional 
restrictions on the use of the Unit 2 fuel pool and therefore would not increase 
risks from the pre-amendment condition. To better focus the analysis, we 
requested the pleaders to assume even that the amendment actually decreases 
the risk of offsite releases from a spent fuel pool accident at Unit 2. 

The key question, No.1, was: 
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Assuming as above stated, could an allegation that the technical specifieations, as amended, 
do not bring the spent fuel pool up 10 the licensing basis and do not satisfy NRC criticality 
requirements, establish injury-in-fact? In simpler terms, can nearby Petitioners suffer injury
in-fad from postulated offsite releases if the amendment increases safety, but not enough? 

36 NRC at 26.' 
With respect to the first part of Question No. I, the Staff answered: 

Yes_ A specific allegation, meeting the requirements of 10 C.P.R. §2.714(b}(2}, that a 
spent fuel pool's criticality requirements were not being met, would raise sufficient public 
health and safety concerns to constitute injury-in-fact, since this would call into question 
the adequacy of a safety margin. [Footnote omitted.) To establish standing 10 intervene in 
a particular proceeding, as distinguished from a generic matter applicable 10 all plants, a 
petitioner would have to show possible harm to one or more of its protected interests arising 
from a spent fuel pool's criticality requirements not being met. 

Staff Answer at 3-4. 
Addressing the second part of the question, the Staff added that "if a petitioner 

could show that a license amendment, while improving safety, left a plant system 
outside its design basis, this would constitute injury-in-fact." rd. at 4. 

However, the Staff also cautioned that "nearby petitioners would have to 
show a causal relationship between the licensing action at issue and harm to 
their protected interests in order to establish their standing to intervene." rd. 
The Staff went on to argue that CCMN has failed to make this showing. rd. at 
10-11. 

Licensee argues that the issuance of a license amendment imposing restric
tions designed to increase safety cannot cause injury in fact. Licensee's position 
can be summed as follows: 

While it is true. under the hypothesis of Question I, that the potential concern is not rectified 
by the license amendment, neither is it caused by the license amendmenL For standing, the 
licensing action (i.e., issuance of the license amendment) must cause the injury in faCL 
[Citation omitted.] In our case, a prior calculational error, not the Amendment at issue, 
caused a reduced margin of safety. The Amendment itself will not cause an injury, and in 
fad is intended 10 reduce the rislc of potential offsite exposures. 

Licensee's Answer at 20. 
Licensee argues further that the issue of whether the amendment will return 

the spent fuel pool to the design-basis level of safety is simply not before 

'Question No.2 asked what rdid' wculd be available from post-amCtldmcnt risks to nearby rcsidcnlS if Question 
No. I is answered in the negotive. Question No. 3 aUuded to a discussion of the "no significant hazards 
considcnrion" procedures where: the Ccmmission provided examples of amendm .... ts thal arc considered liIr.ely. 
and examples th.t arc considcrc:d unliIr.ely to involve significant hazards considcntions. 36 NRC at 26 & n.4 
citillg Fmal Procedures and Standards en No Significantllazards Considcntion. 51 Fed. Reg. 7744. 77S1 (Mar. 
6. 1986). Based upon Lic:ensce', and Staff's answers. we .gn:e that Question No.3 is not televanl. 
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the Board; that the Commission alone has the authority to define and to limit 
the scope of a proceeding under section 189(a) of the Atomic Energy Act. 
Licensee's Answer at 21-22, citing Bel/alii v. Nuclear Regulatory Commission, 
725 F.2d 1380 (D.C. Cir. 1983). 

The Bellotti decision turned on the issue of where the authority to define 
the scope of a proceeding lies; that is, does it lie with a petitioner or with the 
Commission? The petitioner in Bellotti, the Attorney General of Massachusetts, 
appealed the Commission's denial of his petition to intervene in a proceeding 
to determine whether a Commission enforcement order to the Pilgrim Nuclear 
Station licensee should be sustained. That order, issued by the NRC Staff, 
directed the licensee to develop a plan to improve management functions. [d., 
725 F.2d at 1381-82. Attorney General Bellotti challenged the adequacy of the 
correc tive action ordered by the Commission and requested intervention on that 
issue. 

Part of the discussion in Bellotti seemingly supports Licensee's argument that 
intervention must be denied here: 

The Commission's power to limit the scope of a proceeding will lead to denial of intervention 
only when the Commission amends a license to mJuire additional or better safety measures. 
Then, one who. •• wishes to litigate the need for still more safety measures, perhaps 
including the closing of the facility, will be remiued to Section 2.206's petition procedures. 

Licensee's Answer at 21-22, citing Bellotti, 725 F.2d at 1383. But the Pilgrim 
enforcement proceeding discussed in Bellotti was unlike the license amendment 
proceeding here. 

As Licensee here notes, the Pilgrim order considered in Bellotti had narrowly 
defined the scope of the proceeding to encompass only the question of whether 
the order imposed by the Staff on the Pilgrim licensee should be sustained. 
This is typical language in license-modification enforcement actions brought by 
the NRC Staff. However, in the instant proceeding, it is the Licensee, not the 
Staff, who seeks the amendment. The Notice of Opportunity for Hearing on 
Amendment 158 places no express restrictions on the issues to be raised in 
a respective hearing. Any hearing must, of course, be within the scope of the 
Amendment 158 notice. That notice describes the scope simply as "with respect 
to issuance of the amendment." 57 Fed. Reg. at 17,934-35. 

Fatal to Licensee's argument is the fact that, in Bellotti, the Attorney 
General's petition was in response to the Notice of an Order Modifying License 
which offered a hearing to the Pilgrim licensee, but to no one else,lo The 
Pilgrim licensee did not request a hearing. Bellotti, 725 F.2d at 1835. Here the 
petitions are in response to the notice of an opportunity to petition for a hearing 

I°Onler ModifyingLJ=uc Effectivc Immediately. 47 Fed. Rcg. 4171, 4173 (11lL IS, 1982). 
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and to intervene in a proceeding brought about by the Licensee's application for 
Amendment 158. The opportunity to intervene was expressly afforded to anyone 
whose interests may be affected by the proceeding, specifically petitioners under 
10 C.P.R. §2.714. 57 Fed. Reg. at 17,934-45. 

Despite the peripheral discussion by the Court of the nature of the issues 
that do not support a request for intervention, see p. 210, supra, the essence of 
Bellotti was simply that the Commission, as it deems best, may offer a hearing 
to potential petitioners or leave them to seek redress under 10 C.P.R. § 2.206. 

Also related to the Licensee's causality arguments, is "the companion man
date that the injury is 'likely to be redressed by a favorable decision in the 
proceeding.' Seabrook, CLI-91-14, 34 NRC at 267." Licensee's Answer at 19. 
According to Licensee, if the licensing action challenged in the proceeding is 
not the cause of the potential injury, a favorable decision cannot redress the 
injury. Thus, in a license amendment proceeding limited in scope to whether 
the amendment should be issued, a decision in favor of the petitioners (i.e., to 
not issue the amendment) would not redress the potential injury. 

We do not believe that the Notice established the scope of the proceeding 
to be as restrictive as "whether the amendment should be issued," as Licensee 
states. But, practically speaking, denying the amendment may be the outer reach 
of any order the Board might issue in the proceeding. For the sake of argument, 
we accept the premise. 

We return to Licensee's argument that it was the prior calculational error, not 
the amendment, which caused a reduced margin of safety, therefore any injury in 
fact That argument depends too heavily on compartmentalized reasoning. The 
potential for reduced safety here (injury in fact) is both the prior calculational 
error and an amendment that does not redress that error but permits operation 
of the spent fuel pool according to its terms. The two concepts are logically 
inseparable. 

Assuming that the record of the proceeding were to demonstrate that the risk 
from the calculational error is not abated by Amendment 158, interested persons 
may have redress by a denial of that amendment.l1 True, as Licensee states, that 
action would not correct the prior calculational error, but it would remove the 
authority to operate the spent fuel pool under an inadequate amendment. Such 
a denial would return the matter to the Licensee and the NRC enforcement staff 
for a proper resolution of the problem. 

11 In the real world of NRC adjudications, applicants for licenses and amendments \0 licenses accept modification 
u a condition or issuance. Seldom ate NRC adjudicaton faced with an up or down choice. 
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C. Standing Based upon Proximity 

Often in NRC proceedings, whether a petitioner would sustain an "jnjury 
in fact" as a result of an action covered by a proceeding has been determined 
by whether the petitioner lives or engages in activities near the nuclear plant 
in question. Thus a petitioner may demonstrate the potential for injury if the 
petitioners live, work, or, as here, have children in school, in an area that 
might be affected by the release of nuclear radiation from the plant A leading 
case on this point is Virginia Electric and Power Co. (North Anna Nuclear 
Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56-57 (1979), where 
the proceeding involved a proposed operating license amendment that would 
authorize the expansion of the spent fuel pool capacity. There the Appeal Board 
would not rule out as a matter of law derivative standing where a member of 
the petitioning organization lived about 35 miles from the facility, and where 
another member lived 45 miles away but engaged in canoeing in close proximity 
to the plant Id. at 57. 

Also, in North Anna, the Appeal Board noted that it had never required a 
petitioner in close proximity to a facility in question to specify the: 

causal relationship between injury to an interest of a petitioner and the possible results of 
the proceeding [footnote omitted], Rather, close proximity has always been deemed to be 
enough, .tanding alone, to establish the requisite interesL 

Id. at 56, citing, e.g., Gulf States Utilities Co. (River Bend, Units 1 and 2), 
ALAB-183, 7 AEC 222, 223-24 (1974), and cases there cited. See also Armed 
Forces Radiology Research Institute (Cobalt-60 Storage Facility), ALAB-682, 
16 NRC 150, 154 (1982). 

However, as the Commission noted in St. Lucie, supra, cases conferring 
standing based on a specific distance from the plant "involved the construction or 
operation of the reactor itself, with clear implications for the offsite environment, 
or major alterations to the facility with a clear potential for offsite consequences." 
CLI-89-21, supra, 30 NRC at 329. The Commission contrasted such cases with 
those involving minor license amendments: "Absent situations involving such 
obvious potential for offsite consequences, a petitioner must allege some specific 
'injury in fact' that will result from the action taken •.•• " Id. at 329-30 
(emphasis added). 
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D. Wbetber CCMN Has Derivative Standing 

Both the Licensee and NRC Staff acknowledge that an organization may 
establish injury in fact and standing to intervene if it represents and identifies 
members who have such injury and standing.12 

Mr. Pray is a member of CCMN and authorizes that organization to represent 
him. He lives within 5 miles of Millstone. He is worried about an accident at 
the Millstone 2 spent fuel pool and is concerned that Amendment 158 does not 
protect him and his family. He is particularly concerned about offsite releases 
reaching him and his family by the groundwater pathway. Leuers, May 29 and 
July 2, 1992. 

Ms. Griffiths is a member of CCMN and authorizes CCMN to represent her 
in this proceeding. She lives about 1.5 miles from Millstone, and her children 
attended school 2 miles from the plant She too is concerned about a spent 
fuel pool accident and shares Mr. Pray's concern that Amendment 158 does not 
afford safety to her and her family. Letter, June 29, 1992. 

Mr. Sullivan is "associated" with CCMN and authorizes that organization to 
represent him. He lives 3 miles from the plant and his children attend school 2 
miles from the plant. He is concerned about inadvertent criticality at the spent 
fuel pool. Letter, July 6, 1992. 

If Mr. Pray, Ms. Griffiths, or Mr. SuIlivan have demonstrated injury in fact 
from the proposed licensing action in their own right, CCMN has derivative 
standing to intervene. As noted above, we learned from the Commission's 
decision in St. Lucie. supra. that "[a]bsent situations involving such offsite 
potential for offsite consequences. a petitioner must allege some specific 'injury 
in fact' that will result from the action taken." Id .• 30 NRC at 329-30. In 
other words, we may not infer injury in fact solely from proximity to the facility 
unless the licensing action implies such potential. 

In this case CCMN, through its members. meets both St. Lucie standards, 
i.e., injury in fact may be inferred and they allege such injury. 

They and their families reside and live very close to the facility. As Licensee 
reported in the LER, "[t]he safety consequences of the [calculational error] is 
a potential uncontrolled criticality event in the spent fuel pool." LER, supra. 
at 3. As discussed in St. Lucie. such an event presents "clear implications for 
the offsite environment" Although the corrective redesign of the pool may 
not be regarded as a "major altemtion to the facility," opemtion authorized by 
an amendment that fails to correct a calculational error carries with it "a clear 
potential for offsite consequences." This injury in fact is inferred from proximity 
to the plant 

12NRC Staff ~ at 8. cilill" •. ,., War'" 1/. Sddill, 422 U.S. 490, 511 (1975); licensee', Answer at 28, 
ci""" •. ,., Florida Pt7I«r II1Ul U,1oJ Co. (Turkey Point Nuclear Generating Manto Units 3 and 4), ALAD·952, 33 
NRC 521, 529 (1991). 
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However. even if such were not the case, the petitioners meet the second 
St. Lucie test. They have specifically alleged concerns that, if well founded, 
constitute injury in fact. One must look to CCMN's contentions to determine 
whether the concerns are well founded. 

We find that by virtue of injury in fact, both inferred and as alleged by CCMN 
members, CCMN has standing to intervene in this proceeding. 

VI. CONTENTIONS 

A. General Principles 

As pertinent bere, 10 C.F.R. § 2.714(b) provides: 

(2) Each contention must consist of a specific statement of the issue of law or fact to 
be raised or controverted. In addition, the petitioner shall provide the following information 
with respect to each contention: 

(i) A brief explanation of the bases of the contention. 
(ii) A concise statement of the alleged facts or expert opinion which support the 

contention and on which the petitioner intends to rely in proving the contention at the hearing, 
together with references to those specific sources and documents of which the petitioner is 
aware and on which the petitioner intends to rely to establish those facts or expert opinion. 

(iii) Sufficient information (which may include information punuant to paragraphs 
(b)(2)(i) and (ii) of this section) to show that a genuine dispute exists with the applicant 
on a material issue of law or fact. This showing must include references to the specific 
portions of the application (including the applicant's environmental report and safety report) 
that the petitioner disputes and the supporting reasons for each dispute, or, if the petitioner 
believes that the application fails to contain information on a relevant matter as required by 
law, the identification of each failure and the supporting reasons for the petitioner's belief. 

54 Fed. Reg. 33,168, 33,180 (Aug. II, 1989). 
The Statement of Considerations for the rule, as amended in 1989. provided 

additional explanation: 

This requirement [to provide information] does not call upon the intervenor to make its case 
at this stage of the proceeding, but rather to indicate what facts or expert opinions, be it one 
fact or opinion or many, of which it is aware at that point in time which provide the basis 
for its contention. 

In addition to providing a statement of facts and sources, the new rule will also require 
intervenon to submit with their list of contentions sufficient information (which may include 
the known significant facts described above) to show that a genuine dispute exists between 
the petitioner and the applicant or licensee on a material issue of law or fact. This will require 
the intervenor to read the pertinent portions of the license application, including the Safety 
Analysis Report and the Environmental Report, and to state the applicant's position and 
the petitioner's opposing view. When the intervenor believes the .application and supporting 
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material do not address a relevant matter, it will be sufficient to explain why the application 
is deficienL 

54 Fed. Reg. 33,170. 
The Licensee especially directs our attention to the Commission's decision 

in Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 
1, ·2, and 3), CLI-91-12, 34 NRC 149 (1991). There the Commission reversed 
a licensing board decision that had applied rules of construction to infer a 
challenge by a petitioner when none was explicitly statedl ' The Commission 
stated that section 2.714(b)(2) (i)-(iii) is to be interpreted strictly: "If anyone 
of these requirements is not met, a contention must be rejected." 34 NRC at 
155 (citing the Statement of Considerations, 54 Fed. Reg. at 33,168, 33,171). 

B. CCMN's Contentions 

CCMN submitted four contentions.14 Only Contentions 1 and 2 are arguably 
within the scope of the proceeding on Amendment 158. 

1. Contention 1 

That there is no basis for the NRC to cootend that no significant risk is involved in the 
issuance of the design change that was issued to address the criticality errors found at 
Millstone 2. 

CCMN explained that Contentions 1 and 2 were supported by additional 
Sections A, B, and C and by the attached affidavits of Dr. Gordon Thompson 
and Dr. Michio Kaku. [d. Contention I, it turns out, depends entirely upon the 
affidavit of Dr. Kaku, which we deem to be a part of the contention itself. IS 

S~tions A, B, and C of the CCMN Contention pleading and the affidavit of Dr. 
(fordon Thompson were of no value in explaining either Contention 1 or 2. 

13 Arizolla Public Service Co. (Palo Verde Nuclear Generating Sution, Units 1,2, and 3). LBP-91-19, 33 NRC 
397 (1991). 
14 CCMN'I "FINAL VERSION" or its contentions dated August lA, 1992, and Icned Sepecmbcr 8, 1992, was 
muck by BOird Order. Note S,lUpra. Contentions covered by this Order wen: also dated August lA, 1992, and 
wen: served by the Office or the Secretary (ror CCMN) on August 28, 1992 
IS In requesting an extension or time to file contentions, CCMN explained that its experts would actually be filing 
the c:onIentions. CCMN Letter, August 12, 1992, It 1. Consistent with that plan, CCMN', contentions arc terse 
descriptions or its c:onccrn while the essence or the contentions wen: let out in the experts' affidavits. 
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a. Dr. Kaku's Affidavit 

Dr. Michio Kaku is a full professor of theoretical nuclear physics at the 
Graduate Center of the City University of New York and the City College of 
New York. He received his Ph.D. in theoretical physics from the Lawrence 
Livermore Radiation Laboratory at the University of California, Berkeley. Kaku 
Affidavit, , 1. He discusses the calculational errors and corrective measurements 
pertaining to Amendment 158. Id., n 5-12. 

Licensee, however, does not even refer to Dr. Kaku's discussion except to 
state that: 

The "Bac:kgl'OlDld" material, including the accompanying affidavits, obviously asserts a great 
many purported problems with the spent fuel pool design and the accident analyses used to 
support that design. However, these concerns are never coherently articulated in a contention. 
It is not incumbent upon either the licensee or the Licensing Board to comb through the 
material provided by a would-be intervener to find what are the "real" proposed cootentions. 

Licensee's Answer at SO-51. 
Licensee's failure to address Dr. Kaku's affidavit on the grounds that it 

required too much effort deprived the Board of the benefit of its views on 
important aspects of CCMN's case. As we explain below, the affidavit was 
well organized. The Board did not have to "comb" through it to locate the 
relevant sections. 

Dr. Kaku begins with his understanding of the fuel pool rearrangement (Kaku 
Affidavit, '2); accurately describes Licensee's main argument in the proceeding 
(id., ,3); and states that he will address three main areas including "(a) reanalysis 
of the criticality study, showing that the calculation of neutron reactivity may 
not be as rigorous as previously thought" (id .• ,4). 

Dr. Kaku, next clearly identified his discussion as ''Errors in Criticality 
Analysis." Id .• ff. ,4. Then in consecutive, logically progressing paragraphs, 
Dr. Kaku explains exactly what may be wrong with the criticality analysis and 
why he believes that the analysis does not adequately address all that should 
be addressed. Id .• " 5-12. His cohesive discussion tracks the amendment 
application and raises a genuine dispute with Licensee as to the Amendment 
158 criticality analysis. Id. 

As noted above the Commission has stated, "[w]hen the intervenor believes 
the application and supporting material do not address a relevant mauer, it will 
be sufficient to explain why the application is deficient." 54 Fed. Reg. 33,170. 
Contention 1 must be considered with this guidance in mind. 

Dr. Kaku provided a summary of his concerns: 

The previous reactivity study by CE done on the spent fuel pool was in error by 5%. 
mainly because of the difficulty in modeling the Borollex boxes by the neutron diffusion 
equation. I am not coovinced that the newer neutron reactivity study is sensitive enough to 
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truly calculate the effect of neutron absorption by the Boron ex boxes. especially because 
of the degradation and tmexpected erosion of the boxes (whose full extent has never been 
detennined by the utility). The neutron reactivity calculations using Monte [Carlo] techniques 
studies have inherent uncertainties in them (given the assumptions inherent within the model) 
that may be too large to make reliable estimates of Kerr for the fully loaded pool. 

Kaleu Affidavit, , 30. 

b. Summary and Proposed Issues Regarding Contention 1 

Dr. Kaleu's main argument is that Licensee's belief that the rearrangement can 
only reduce the pool's storage capacity and hence make the pool less dangerous, 
represents premature optimism. Id .• , 4. More information is required. Id .• 
passim. A reanalysis of the criticality study is needed and should address the 
following issues: 

1. What is the actual state of the Boroflex box degradation. and what 
is the corresponding disposition of the water gaps? Id .• ,8. According 
to Dr. Kaku. the licensee examined only 16% of the Boroflex boxes. 
Id .• ,7.16 If the sample is not representative. the gaps may be larger 
than expected. or locally concentrated. A concentration of gaps would 
cause local enhancement of the neutron distribution with an effect of 
increasing Kerr 

2. To what extent are the benchmark data used by the Licensee 
representative of the arrangement of Boroflex boxes. fuel boxes, and 
water in the storage pool? Id .• '9. 

3. Have the Monte Carlo calculations incorporated enough iterations 
to provide a good estimate of the pool's reactivity? [d .• , lO(d). 

4. If a vertical buckling term has been used. has it been used 
correctly? Id .• , 100c). 

The foregoing summary and proposed issues will constitute a basis for 
discussion at the forthcoming prehearing conference. 

The Staff argues that Dr. Kaku fails to specify how the Licensee's revised 
criticality calculations are not conservative. or how gaps concentrated in certain 
areas would significantly affect the calculations. Staff Answer at 19. Dr. 
Kaleu states that one suspects that an unusually large number of iterations will 
be necessary to provide any reasonable approximation. Kaku Affidavit, '10. 
The specific claim is that, barring an unusually large number of iterations the 

16 Apparently. Dr. Kaku is misuken about the sampling. The NRC Staff nOleS that the dtftcl ntc is 16%. 
The sampling cmsistcd or approximately halC or the poisoned nclt cells. Staff Answer at 19. citing licensee's 
Application, Attachment 2, at 1·3. 

If Dr. Kaku agteCS that he is mistaken. we expect him to promptly inrorm the BOlrd and panies. through 
CCMN. whether the error changes his conclusions. 
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calculation of Kerr will be uncertain. There is no indication that Dr. Kaku 
expects the estimated value to be biased in one direction or the other; simply 
that it will be uncertain. Dr. Kaku points out that a local concentration of gaps 
in the BoroOex will lead to a local distribution of neutrons much higher than 
the computer calculation for the entire pool. Id." 7. This is a well-known 
phenomenon; and clearly a high local concentration of neutrons near a group of 
fuel boxes would affect the calculation. 

c. Significant Risk Versus NSHC Determination 

Both the Licensee and the NRC Staff construe Contention 1 as a legal 
argument challenging the Staff's authority to make a "No Significant Hazards 
Consideration" (NSHC) determination. To support this construction, however, 
each asserts that CCMN intended to say "no significant hazards consideration" 
in the language of the pertinent NSHC regUlations, rather than "no significant 
risk" as the contention states. Licensee's Answer at 49-50; Staff's Answer at 
16-17. 

We have learned from the Commission's decision in Palo Verde, CLI-91-
12, supra, that a licensing board may not infer mlssing thoughts to find that a 
contention is acceptable. 34 NRC at 155. By the',same reasoning, the Board 
may not impute different wording to a contention in order to reject it. More 
important, the entire tenor of Contention I, as explain'ed by Dr. Kaku, is a factual 
expression of concern about risk. The contention is 'void of the legal meaning 
ascribed to it by Licensee and the Staff. 

d. Dr. Thompson's Affidavit 

Dr. Gordon Thompson's affidavit (apparently in support of Contention 1) 
generally advocates alternative means of storing spent fuel such as onsite dry
cask storage. Thompson Affidavit at I, attached to CCMN Contentions. His 
discussion is entirely beyond the scope of Amendment 158. That amendment 
does not bring into question whether the use of pool storage is generally 
appropriate for Millstone 2. Dr. Thompson does not cite any NRC requirements 
for dry<ask storage in any event 

Contention 1 is accepted based upon Dr. Kaku's affidavit 

2. Contention 2 

That an environmental and health study needs to be done so we ean know the effects from 
releases of varying amounts of the current allowable radioactive inventory of the spent fuel 
pool. 
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We look to Dr. Kalcu's discussion of "Maximum Credible Accidents" to 
determine whether Contention 2 raises an issue suitable for hearing. Kaku 
Affidavit. ff. , 12, ,,13-28. Dr. Kaku starts out well enough by stating: "[t]he 
rearrangement advocated by NU will increase the fission product inventory of the 
spent fuel pool, so it is vital that one analyze the maximum credible accident." 
[d., , 13. His argument fails, however, when he challenges the original FSAR 
design-basis accident. [d., ,,14-28. He makes no further connection between 
Amendment 158 and the FSAR accident. [d. We agree with the Licensee that 
we may not revisit the original exploration of environmental issues without some 
showing that the amendment itself would result in significant effects. Licensee's 
Answer at 52-53. Contention 2 is rejected. 

3. Contention 3 

That the removal of requirements for neutron nux monitors in the Millstone spent fuel pool 
was improper in light of the fact that before the license amendment was issued to allow no 
inpool criticality monitors the NRC was aware that the criticality safety margins were being 
questioned. Therefore we contend that without criticality monitors in that pool we will have 
no prior warning if a dangerous neutron multiplication were to occur. 

CCMN has not explained how neutron nux monitors relate to Amendment 
158. See CCMN Contentions, Sections A, B, and C. We have examined 
Licensee's amendment papers and the Staff's SER and can find no connection. 
CCMN has not correlated its discussion with the amendment papers. CCMN 
seems to be referring to an event before Amendment 158. See Licensee's Answer 
at 53-54. The Staff argues that the issue is beyond the scope of the notice of 
opportunity for hearing. Staff's Answer at 19-20. We agree. There is no basis 
for admitting Contention 3. It is therefore rejected. 

4. Contention 4 

That immediate action should be taken to stop NU from contaminating the new steam 
generators until our concerns for the safe storage of the spent and new fuel is addressed. 

Contention 4 is clearly beyond the scope of the proceed1itg on Amendment 
158 and is, therefore, rejected. 

VII. ORDER 

A. CCMN Contention I, based upon the respective parts of Dr. Kaku's 
affidavit, is admitted to be heard in this proceeding. 
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B. CCMN's petition is granted and CCMN is admitted as a party to the 
proceeding. 

C. A hearing is ordered. A notice of hearing and notice of prehearing 
conference will be issued. 

D. The petitions for leave to intervene and requests for hearing submitted 
by Patricia R. Nowicki, Michael J. Pray, Rosemary Griffiths, Joseph M. Sullivan, 
Don't Waste Connecticut, and Frank Lo Sacco are wholly denied. 

VIII. APPEALS 

A. Appeals from this Order to the Commission may be taken in accordance 
with the provisions of 10 C.F.R. § 2.714a. 

B. The Nowicki, Pr8y, Griffiths, Sullivan, Don't Waste Connecticut, and 
Lo Sacco Petitioners may appeal on the question whether each of their petitions 
should have been granted in whole or in part. 

C. The Licensee, Northeast Nuclear Energy Company, and the NRC Staff 
may appeal on the question whether the petition of Co-operative Citizen's 
Monitoring Network should have been wholly denied. 

D. Appeals shall be asserted by the filing of a notice of appeal and 
accompanying supporting brief within 10 days of the service of the order from 
which the appeal is taken. 

E. Any other party may file a brief in support of or in opposition to the 
appeal within 10 days after the service of the appeal. 

IT IS SO ORDERED. 

Bethesda, Maryland 
September 30, 1992 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin. Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. RemIck 
E. Gall de Planque 

CLI·92·14 

In the Matter of Docket No. 03D-20693 
(License No. 29-18205-02) 

GEO-TECH ASSOCIATES 
(Geo-Tech laboratories) October 21. 1992 

The Commission refers to its Atomic Safety and Licensing Board Panel 
(ASLBP) a late-filed and deficient request by Geo-Tech Associates for a hearing 
on an order revoking its materials license for failure to pay the annual1icense fee 
required by 10 C.P.R. Pan 171. The Commission directs the presiding officer 
to consider the hearing request under the criteria for late filings in 10 C.F.R. 
§ 2.714(a)(1), in the absence of regulations governing late-filed and deficient 
hearing requests on enforcement orders. 

The Commission also provides guidance on any hearing held on this issue, 
because this is the first hearing request on enforcement sanctions for failure 
to pay license fees. The Commission suggests that the scope of any hearing 
should be limited to whether the Licensee's fee was properly assessed and that 
challenges to the fee schedule or its underlying methodology would not be 
proper in this type of proceeding. 

MEMORANDUM AND ORDER 

On August 11, 1992, the NRC's Deputy Chief Financial Officer/Controller 
issued an order to Geo-Tech Associates (Geo-Tech) revoking its materials license 
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for failure to pay its annual fee, as required by 10 C.F.R. Part 171. Under the 
terms of the order, the license revocation would take effect 30 days from the 
date of the order. Geo-Tech was directed to submit an answer to the order 
within 30 days after its issuance. The answer was to specifically admit or deny 
each allegation or charge made in the order and set forth the matters of fact and 
law on which Geo-Tech or any other person adversely affected relied and the 
reasons why this order should not have been issued. Any answer filed within 
30 days could include a request for a hearing. 

Geo-Tech filed its answer requesting a hearing more than 30 days after 
issuance of the order. Additional1y, the Licensee did not provide the specific 
information required to be included in the answer by the terms of the order. 

The Commission is referring the hearing request to the Chief Administrative 
Judge, Atomic Safety and Licensing Board Panel, for assignment to a presiding 
officer. In the absence of regulations directly governing late-filed and deficient 
hearing requests on enforcement orders, the Commission directs the presiding 
officer to apply the criteria for considering late filings set forth in 10 C.F.R. 
§ 2.714(a)(1). The designated presiding officer shall determine whether the 
hearing request should be granted despite its deficiencies using these criteria. 

Because this is the first request by a licensee for a hearing on an order 
revoking a license for failure to pay user fees, the Commission believes that it 
is appropriate to provide guidance regarding the scope of any hearing held on 
enforcement sanctions imposed for failure to pay user fees. 

The hearing scope shall be quite narrow. Neither the fee schedule nor its 
underlying methodology may be properly challenged in this type of proceeding. 
They have been fixed by rulemaking which this proceeding cannot amend. 
Instead, we would expect that in most cases the only pertinent issues would be: 
(1) Was the Licensee placed in the proper fee category? (2) If the answer to the 
first question is yes, then the Board must next determine if the Licensee was 
charged the proper fee established for that category. (3) If the answer to this is 
also in the affirmative, the Board should find if the Licensee has been granted a 
partial or total exemption from the fee by the NRC Staff. And (4) If the Licensee 
did not receive an exemption, the Board must determine if the Licensee paid 
the fee charged. If a Board determines that a hearing of substantially broader 
scope is warranted, 'It must receive authorization from the Commission before 
proceeding further. 
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It is so ORDERED. 

Dated at Rockville, Maryland, 
this 21st day of October 1992. 

fur the Commission, I 

SAMUEL J. CHll.K 
Secretary of the Commission 

ICommissioners Rogen and Remiclt wen: unavailable for Ihe allirmation of Ihis order. If Ihey had been present, 
Ihey would have Ipproved iL 
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UNITED STATES OF AMERICA 
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Before Administrative Judges: 
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Dr. Frank F. Hooper 

Dr. Charles N. Kelber 

LBP-92-29 

Docket No. 50-320-0LA-2 
(ASLBP No. 91-643-11-0LA-2) 

(Re: LIcense Amendment) 
(Post-DefueJlng MonItored 

Storage) 

GENERAL PUBUC UTILITIES NUCLEAR 
CORPORATION, et sl. 

(Three Mile Island Nuclear Station, 
Unit 2) October 5, 1992 

The Licensing Board dismisses this proceeding, prior to admitting any party, 
in response to a joint motion of all Petitioners to withdraw the only pending 
contentions. Although the joint motion requested a dismissal "with prejudice," 
the Licensing Board refused to act on this request because it had not seen the 
settlement agreement, nor had it been given legal argument or factual evidence 
to persuade it to take the requested action. 

RULES OF PRACTICE: SETTLEMENT; DISMISSAL ''WITH 
PREJUDICE" 

A licensing board may refuse to dismiss a proceeding "with prejudice," even 
though all the participants jointly request that action, unless it is persuaded by 
legal and factual arguments in support of that requesL 

225 



MEMORANDUM AND ORDER 
(Dismissing Proceeding) 

I. MEMORANDUM 

On September 28, 1992, the Licensing Board received a "Jointly Stipulated 
Motion to Dismiss the Petition of Eric J. Epstein." The motion, filed by all 
participants in this case, requests permission for Mr. Epstein to withdraw his 
petition and requests us to dismiss the petition with prejudice. 

We shall dismiss the petition. Although the parties may have a mutually 
binding contractual agreement that would prevent refiling of this case, we have 
not seen that agreement and have not been persuaded by legal authority or 
evidence to determine whether or not the dismissal is "with prejudice." A 
motion of a party for reconsideration of our decision - if a party still desires 
a dismissal with prejudice - may be filed within 10 calendar days of the date 
of issuance of our Order. 

n. ORDER 

For all the foregoing reasons and upon consideration of the entire record in 
this maller, it is, this 5th day of October 1992, ORDERED that: 

The Petition of Eric J. Epstein is dismissed. 

Bethesda. Maryland 
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Cite as 36 NRC 227 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Peter B. Bloch, Chair 
Dr. Frank F. Hooper 

Dr. Charles N. Kelber 

LBP-92-30 

Docket No. 50-320-0LA-2 
(ASLBP No. 91-643-11-0LA-2) 

(Re: LIcense Amendment) 
(Post-Defuellng Monitored 

Storage) 

GENERAL PUBUC UTiLmES NUCLEAR 
CORPORATION, et sl. 

(Three Mile Island Nuclear Station, 
Unit 2) October 16, 1992 

The Licensing Board. having been provided the text of the settlement reached 
by the participants, reconsidered its previous dismissal order and modified it to-
be a dismissal with prejudice. 

RULES OF PRACTICE: PETITION; DISMISSAL WITH PREJUDICE 

A petition may be dismissed with prejudice providing that a board reviews 
the settlement and finds, consistent with 10 C.F.R. § 2.759, that it is a "fair and 
reasonable settlement" 
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MEMORANDUM AND ORDER 
(Reconsidering Order Dismissing Proceeding) 

I. MEMORANDUM 

On October 5, the Board issued LBP-92-29 (36 NRC 225), dismissing 
this proceeding. On October 8, 1992, the Licensing Board received a "Joint 
Motion for Reconsideration" in which all the participants submiUed additional 
information and legal argument and requested that we revise our Order so that 
the proceeding would be dismissed "with prejudice." 

Settlement in this case is encouraged by 10 C.F.R. § 2.759, providing that it is 
a "fair and reasonable settlement of contested initial licensing proceedings" or, 
by inference, of amendment proceedings.l Now that we have seen the settlement 
agreement, we have no reason to conclude that it is other than a fair and 
reasonable settlemenL Hence, a dismissal of the Epstein petition with prejudice 
is appropriate.1 Long Island Lighting Co. (Shoreham Nuclear Power Station, 
Unit I), LBP-92-1S, 3S NRC 209 (1992) (settlement agreement approved after 
examination); Consumers Power Co. (Midland Plant, Units 1 and 2), CLI-79-3, 
9 NRC 107 (1979) (dismissal with prejudice after study and modification of the 
proposed settlement); Philadelphia Eleclric Co. (Limerick Generating Station, 
Units 1 and 2), LBP-89-24, 30 NRC 152 (1989) (dismissal with prejudice 
after finding that the agreement is not inconsistent with applicable statutes 
and regulations); Arizona Public Service Co. (Palo Verde Nuclear Generating 
Station, Units 2 and 3), LBP-85-26, 22 NRC 118 (1985) (dismissed with 
prejudice after a prehearing conference and preliminary evidentiary hearing to 
consider the effects of the settlement). 

II. ORDER 

For all the foregoing reasons and upon consideration of the entire record in 
this matter, it is, this 16th day of October 1992, ORDERED that: 

lOur jurisdiction is to determine whether or not to admit a party. We consider that the dispute befOIe us is subject 
to sealemcnt under Ihe cited rule. 
1We have no opinion canccming the merits of Ihe Epstein petition. 
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The Petition of Eric J. Epstein is dismissed with prejudice. 

Bethesda, Maryland 
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Cite as 36 NRC 231 (1992) 00-92-5 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Thomas E. Murley, Director 

In the Matter of 

HOUSTON LIGHTING AND POWER 
COMPANY 

(South Texas Project, Units 1 
and 2) 

Docket Nos. 50-49B 
50-499 

October 5, 1992 

The Director of the Office of Nuclear Reactor Regulation grants in part and 
denies in part a Petition submitted pursuant to 10 C.F.R. § 2.206 by Mr. Thomas 
J. Saporito (petitioner) requesting action with regard to the South Texas Project 
(STP), Units 1 and 2, of the Houston Lighting and Power Company (Licensee). 

Petitioner requested the NRC to initiate swift and effective actions to cause 
the Licensee to adequately train all STP employees in Security Procedures, use 
of the Work Process Program, Maintenance Work Practices and Requirements, 
and use of the Planner's Guide, as well as all STP Security Force personnel in 
the use of security procedures. In response to the Petition, a special NRC team 
inspection was conducted which substantiated some of the Petitioner's concerns 
and resulted in corrective actions by the Licensee. Those aspects of the Petition 
substantiated by the NRC and corrected by the Licensee are granted. 

With regard to the Petitioner's request for action pursuant to section 2.206 for 
the institution of proceedings pursuant to 10 C.F.R. § 2.202 and for immediate 
revocation of all escorted access at the STP site, and for an immediate shutdown 
of all maintenance activity there, the Director finds minimal safety significance 
associated with the concerns raised in the Petition and denies those portions of 
the Petition. 
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DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206 

I. INTRODUCTION 

On February 10, 1992, Mr. Thomas J. Saporito, Jr. (the Petitioner), filed a 
Petition with the U.S. Nuclear Regulatory Commission (NRC) pursuant to 10 
C.P.R. § 2.206 requesting actions be taken regarding the South Texas Project 
(SlP), Units 1 and 2, of the Houston Lighting and Power Company (HL&P 
or Licensee). Specifically, the Petitioner requested the NRC to institute a 
proceeding pursuant to 10 C.P.R. § 2.202 and to take swift and effective 
actions because of the Petitioner's concerns in the areas of physical security, 
maintenance activities, compliance with technical specifications and procedures, 
and training at SlP. 

In the area of physical security, the Petitioner requested that the NRC cause 
the Licensee to revoke all escorted access to the South Texas site and to 
adequately train all employees and security force personnel in using relevant 
security procedures. With regard to maintenance activities, the Petitioner 
requested that the NRC cause the Licensee to invoke an immediate stand-down 
of all maintenance activities, to adequately train personnel in the use of Revision 
3 of the Work Process Program, Revision 0 of the Maintenance Work Practices 
and Requirements, and Revision 0 of the Planner's Guide. The Petitioner also 
requested that the NRC take swift and effective actions to cause the Licensee to 
comply with the South Texas Project's technical specifications and procedures. 
On February 18, 1992, the Petitioner met with the NRC Staff in the Region IV 
offices to discuss certain issues presented in the Petition and other concerns.1 

On March 24, 1992, I informed the Petitioner that the Petition had been 
referred to my Office for the preparation of a Director'S Decision. I further 
informed the Petitioner that, after receiving the Petition, the NRC Staff imme
diately evaluated reactor safety at STP and performed a special team inspection 
to evaluate the concerns raised in the Petition. As a result of the evaluation and 
inspection, the NRC Staff found that the concerns either could not be substan
tiated, or if they were substantiated did not involve nuclear safety, or were not 
safety concerns of such importance to warrant the immediate and swift actions 
requested in the Petition. Therefore, I denied the Petitioner's request for the 
NRC to take immediate action. I also informed the Petitioner that the NRC 
would take appropriate action within a reasonable time regarding the specific 
concerns raised in the Petition. 

1 At this meeting. the Petitioner raised • number of cmccrns other than those set out in the Petition. Those other 
cmccrns have been handled .cpantdy by the NRC StalT. 
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The Licensee also responded to the issues raised in the Petition. The Licensee 
voluntarily submitted information to the NRC on March 11 and May I, 1992, 
regarding the issues raised by the Petitioner. 

My Decision in this matter follows. 

II. DISCUSSION 

In response to the Petition and other concerns raised by the Petitioner, the 
NRC Staff conducted a special team inspection at STP which included an 
evaluation of the concerns raised in the Petition. The five-member team was on 
site during March 9-13, March 23-27, and April 14, 1992. On June I, 1992, the 
NRC Stafr issued Inspection Report 50-498/92-07, 50-499/92-07 documenting 
the results of the inspection. In a letter of June 18, 1992, to the NRC Chairman, 
the Petitioner commended the NRC Staff inspection effort as extremely definitive 
with very comprehensive results. 

While the inspection team considered all of the concerns of the Petitioner, 
this Director's Decision responds only to those issues raised in the Petition, 
specifically the twelve items listed in the "Basis and Justification" section of the 
Petition. 

In evaluating the physical security concerns during the recent NRC special. 
team inspection, the NRC Staff gathered specific information on the training and 
implementation of the security plan for the areas of concern to the Petitioner, 
including the control of visitors, the transfer of visitors between escorts, and 
tailgating. The NRC inspectors reviewed general employee training (GET) 
lesson plans, the qualification and size of the instructional staff, and the 
examinations taken by individuals at the end of instruction. The inspectors 
reviewed lesson plans for both the initial. tram.i~g and requalification training 
of security personnel. In this way, the team e6uld determine the manner in 
which the material was presented to the employees and could determine if 
the employees understood the requirements. In determining how effectively 
the requirements were implemented, the inspectors reviewed security plans, 
procedures, and records governing the access and control of the visitors at STP. 
The team also interviewed employees who were trained as escorts and those 
who had been escorted because they had at one time been classified as visitors. 

The inspection team found the Licensee's staffing for conducting the GET 
program marginally acceptable. The allocated number of instructors, which had 
been recently decreased, could cause significant stress on the Licensee's staff, 
especially when large groups of people must be trained within a short time 
period. The Licensee's GET adequately covered the escort requirements that 
were in effect at the time of the NRC inspection. The Licensee addressed the 
issue of escort changes in the initial training for security personnel, although this 
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issue was not reinforced during requalification training. However, the inspection 
team noted that most of the employees and security officers interviewed could 
not successfully explain all of the aspects of visitor access and escort control. 

The NRC inspectors reviewed the records and found that, on numerous 
occasions between January 15 and February 19, 1992 (the time period selected 
for inspection), visitors were transferred from assigned escorts to other escorts, 
but the visitor escort change logs did not reflect the escort changes. In some 
instances, the visitors telephoned security badging locations and requested escort 
changes at the request of the assigned or new escorts. Some security force 
members admitted they knew that visitors were requesting changes and did not 
realize such actions conflicted with specific procedural requirements. Some 
plant employees who directed visitors to contact security for escort changes also 
indicated that they did not realize this conflicted with the Licensee's procedures. 

Through interviews, it was confirmed that visitors were not always adequately 
controlled. It was apparently routine practice in the Instrumentation and Control 
(I&C) shop to leave visitors within the protected area in the shop while escorts 
went to adjacent areas (such as restrooms). In one instance, an escort exited the 
protected area ahead of a visitor. In that instance, the security officer apparently 
did not realize that this act conflicted with the Licensee's procedures and did 
not take the procedurally required action in response to the incident. 

On March 13, 1992, the NRC Staff first informed the Licensee of the 
team's initial findings concerning the apparent security violations. After this 
notification, the Licensee briefed security officers in the proper way to conduct 
escort transfers. During a meeting on April 14, 1992, the NRC Staff and 
the Licensee discussed the complete results of the inspection and the apparent 
violations. Licensee senior management's immediate response to the inspection 
findings was to discontinue all visitor access. In a letter of May 1, 1992, 
the Licensee informed the NRC that, until making a permanent change, "the 
supervision of GET training has been temporarily assigned to report to the 
same manager that directs HP training." This action, the Licensee asserted, 
would allow control and coordination to quickly and easily support additional 
GET instructors as required. The Licensee further informed the NRC that it had 
revised its escort procedures to require the foIlowing: (1) speciaIly qualified 
escorts, (2) visual contact with the visitor at all times, (3) a card carried by 
the visitor with the escort's name, and (4) provisions for changing escorts by 
requiring the new escort to sign the visitor's card. The procedures no longer 
require the notification of security regarding the transfer of visitor escorts. The 
NRC Staff has concluded that the organizational changes and revised procedures 
address the deficiencies noted by the inspection team and will assess their 
implementation in future routine inspections. 

On June 1, 1992, the NRC issued a Notice of Violation to the Licensee for two 
violations based on the aforementioned security inspection results. One violation 
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was for the failure of the Licensee's employees to comply with the physical 
security plan's implementing procedure governing escort view and control of 
visitors. The second violation was for the failure of the Licensee's employees 
to comply with the procedure governing the transfer or exit of visitors from the 
protected area. 

In evaluating the maintenance concerns of the Petitioner, the NRC special 
inspection team reviewed both the training and implementation aspects of 
the concerns. The inspectors reviewed ihe training procedures listed by the 
Petitioner, the lesson plans upon which instruction was based, the qualification of 
the instructors, and the results of tests at the end of the instruction sessions. The 
inspectors also interviewed other Licensee personnel whose jobs were infl uenccd 
by the maintenance instruction. The inspectors reviewed completed work 
packages and interviewed Licensee personnel, some of whom were associated 
with the work packages. Others were interviewed to permit the inspection team 
to assess maintenance implementation at S1P. 

The inspection team determined that the Licensee had a good maintenance 
work control process program. This program enabled the Licensee to find equip
ment problems, evaluate the effect of these problems on operability and the 
technical specification limiting conditions of operation, prioritize work activ
ities, plan work orders, conduct maintenance activities, and close packages. 
The inspection team concluded that the training provided on Station Procedure 
OPGP03-ZA-0090, Revision 3 (concern identified by the Petitioner), was appro
priate to meet the course objectives. The inspection team concluded that course 
objectives were based on procedure requirements. In meeting the objectives, the 
Licensee ensured that the fundamental program requirements could be imple
mented by the I&C technicians, planners, owners (i.e., the Licensee's assigned 
system representatives), and supervisory personnel. 

While overall implementation of maintenance activities was adequate, there 
were instances where personnel did not fully comply with some procedural 
requirements. For example, there were instances where individuals did not obtain 
work-start authority before giving work packages to craft people, individuals 
did not use the configuration control change log for lifting leads, and in two 
instances technicians worked on work requests without signing the work orders. 
However, the majority of the procedural requirements were being meL 

The identified instances of less than full compliance with maintenance proce
dures only concerned maintenance performed on nonsafety equipment. Exam
ples are the conductivity instrumentation for the makeup demineralized water 
and the level switches for the sodium hypochlorite dissolver tank. None of 
the equipment was required for safe shutdown of the plant, mitigation of acci
dents, or would affect offsite radiological exposure to the public. Consequently, 
there was no violation of NRC requirements, the S1P licenses, or the technical 
specifications. Nevertheless, the NRC Staff was concerned about two aspects 
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of the findings. First. the procedural violations of the Licensee's requirements 
while performing nonsafety-related activities could also occur while performing 
safety-related activities because a single set of administrative controls applied to 
all maintenance activities. However, during interviews with personnel, they indi
cated that their awareness was enhanced with regard to procedural requirements 
for safety-related activities and those requirements that could affect personnel 
safety. There were indications of poor morale (e.g., worker attitudes) among 
some maintenance workers, but there was no evidence that poor morale had 
adversely impacted safety-related work. 

The inspection team found that the work order pianning process has been 
improved to provide uniform guidance on developing work instructions. The 
work instructions have become more detailed and appeared to restrict some 
types of work activities that had previously bccn performed by the "skill of the 
craft." The planning process provided (1) for review of work instructions and, 
in some cases, an independent technical review, (2) for foremen or planners to 
make revisions to work instructions depending on scope of the work activity, 
and (3) for a means of providing feedback on work instructions to the planners 
and owners. These improvements should not only enhance worker efficiency, 
but also improve safety in that they should provide additional barriers to human 
error. 

The inspection team ascertained that guidance provided to the plant staff on 
implementation of equipment clearance orders (ECOs) was not properly received 
or was not well understood. The Licensee's staff, responsible for implementing 
the equipment clearance program, indicated that the program was generally 
carried out in accordance with the procedural requirements. Within the scope of 
the inspection, the team did not find instances of improper execution of ECOs for 
safety-related equipment. Consequently, there were no cited violations. Because 
of the potential impact on safety-related activities, the team recommended that 
the Licensee consider including guidance on implementing the program within 
the procedure. The Licensee's representatives stated that they would review the 
guidance and expected to conduct training on this matter. 

Some signatures and corresponding dates on completed maintenance work 
packages appeared inconsistent with the times when the packages should have 
actually been signed and dated. During interviews of I&C technicians, foremen, 
supervisors, and management, it became clear that the Licensee had not estab
lished a policy for late signing of a completed work package. The inspection 
team informed the Licensee that this lack of a consistent policy for backdating 
signatures was a weakness. The Licensee subsequently issued a station pro
cedure to instruct employees in the acceptable method for the late signing of 
documents. 

The Petitioner expressed concern with maintenance, primarily regarding the 
use of the Work Process Program (OPGP03-ZA-0090) Revision 3, which at the 
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time was a recent procedure. On March 9, 1992, the Licensee issued Revision 
4 of this procedure, in which it had corrected problems that it found in the 
previous revision. In July 1992, the Licensee issued Revision 5, which was 
intended to further improve use of the procedure. While the Petitioner's major 
concerns related to Procedure OPGP03-ZA-0090, Revision 3, he also had con
cerns regarding Maintenance Procedure OPM01-ZA-0040, "Maintenance Work 
Practices and Requirements," and the Planner's Guide, Revision O. Through 
interviews, the inspection team concluded that I&C technicians demonstrated 
that they understood the program requirements referenced in the procedures. 
Although the Planner's Guide is not required by the NRC and is not a con
trolled document, the NRC Staff determined that maintenance activities were 
being improved through its use. 

The inspection team findings related to physical security and maintenance 
were discussed with Licensee senior management on April 14, 1992, and are 
documented in the special team inspection report IR 50-498/92-07, 50-499/92-
07. The NRC Staff will continue to monitor Licensee performance in these 
areas as a part of the routine inspection program activities. 

The following are the issues raised by the Petitioner, each followed by the 
NRC Staff's evaluation. 

A. Current Established Licensee Policies and Procedures Do Not 
Provide Reasonable Assurances for the "Physical Control of 
STPEGS" . 

In 10 C.F.R. Part 73, the NRC specifies the requirements for establishing 
and maintaining a security program for the physical protection of plants and 
materials. Before a plant can be licensed, the applicant must submit to the 
NRC a security plan addressing the requirements of Part 73 and the licensee's 
policies for the physical protection of the plant. Approval of the security plan 
is a requirement for plant licensing. Such a plan was submitted by the Licensee 
and approved by the NRC Staff. In its Supplement 4 to NUREG-0781, "Safety 
Evaluation Report Related to the Operation of the South Texas Project, Units 1 
and 2," the NRC Staff concluded that the protection provided against radiological 
sabotage by implementing the Licensee's plan met the requirements of Part 73 
and that the health and safety of the public would not be endangered. Licensees 
are permitted to make changes to the plan pursuant to 10 C.F.R. § 50.S4(p) as 
long as the changes do not decrease the effectiveness of the security plan. 

The NRC periodically inspects each Licensee's security program to determine 
if it is being maintained and implemented in a satisfactory manner. In the most 
recent Systematic Assessment of Licensee Performance (SALP) for the period 
ending May 31, 1991, the NRC Staff concluded that the Licensee management 
continued to demonstrate a strong commitment to implementing the security 

237 



program (IR 50-498/91-99, 50-499/91-99). In August 1991, the NRC conducted 
a team inspection of the security program at STP. The inspection found that, 
with isolated exceptions, the Licensee was meeting its plans and implementing 
an effective program to protect its facility against radiological sabotage (IR 50-
498/91-21, 50-499/91-21). 

The recent NRC special inspection team, as discussed above, found instances 
of improper control of visitors, improper transfer of visitors from one escort 
to another, and an improper exiting sequence of a visitor and escort, all of 
which were violations of the Licensee's procedures. The team found that 
certain maintenance workers and security officers had a relaxed attitude toward 
visitor escort requirements and that certain personnel failed to comply with 
the implementing procedures for the security plan. The team documented 
this failure in its Inspection Report (IR 50-498/92-07, 50-499/92-07), and the 
NRC issued a Notice of Violation with. the report. In part the Petitioner's 
concern was substantiated. However, the NRC Staff found no indications of a 
programmatic breakdown in the plant physical security such that the Licensee 
could not reasonably ensure that it was in fun control of the site. 

On March 13, 1992, the NRC inspection team initially informed the Licensee 
of apparent violations regarding the visitor escort procedure. In a meeting on 
Apri114, 1992, the NRC Staff further discussed these issues with the Licensee. 
The Licensee senior management immediately discontinued aU escorted access 
until it revised the procedures and trained the personnel. In its letter of May 
I, 1992, the Licensee informed the NRC Staff that its revised procedures for 
escorting individuals took effect on April 15, 1992. The revised procedures 
required the fonowing: (1) specifically qualified escorts, (2) visual contact 
with the visitor at aU times, (3) a card carried by the visitor with the escort's 
name, and (4) provisions for changing escorts by requiring the new [receiving] 
escort to sign the visitors' cards. The Licensee trained the identified escorts and 
implemented the new procedure. Upon conducting the reviews and inspections, 
the NRC Staff concluded that the Licensee's policies and procedures for physical 
security, properly implemented, would provide reasonable assurance that the 
South Texas Project is adequately protected. Implementation wiII be monitored 
through future NRC inspections. 

B. Licensee Employees Are Not Adequately Trained and Knowledgeable 
or Existing STPEGS Security Procedures That Address Escort 
Responsibilities 

In reviewing the Licensee's GET program, the special inspection team 
reviewed security training including staffing, lesson plans, student materials, 
and tests. The Licensee's GET adequately addressed the requirements for visitor 
escorts. 
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The inspectors reviewed the Licensee's GET tests and found that they typi
cally included two to four questions pertaining directly to escort responsibilities. 
Conceivably, individuals could miss one particular area of the test year after year 
and still receive a passing grade. However, upon reviewing successive test re
sults for selected individuals, the inspectors found no patterns suggesting that 
individuals did not know the requirements. Moreover, as part of the training 
program, the trainees signed statements affirming that they had been informed 
of the correct answers to the questions that they had missed. In spite of this 
information, the inspection team noted that most of the employees interviewed 
could not successfully explain all of the necessary aspects of visitor access and 
escort control. The Petitioner's concern was substantiated. However, the NRC 
Staff concluded that implementing the revised procedures as discussed in Sec
tion A, above, will adequately satisfy the escort requirements. 

C. Licensee Employees Are Not Adequately Trained and Knowledgeable 
of Existing STPEGS Security Procedures That Address Tailgating 
into Protected and Vital Station Areas 

The special inspection team found the Licensee's GET training, which 
included instructions for properly entering and exiting the plant, acceptable. 
However, the team found that the staffing levels for providing the training were 
marginal. The Licensee addressed this issue in its May I, 1992 letter through 
organizational changes that will provide for additional instructors as discussed 
above. 

Further, the inspection team reviewed the access control records from the 
period of January I, 1992, through February 15, 1992. The NRC Staff 
found only one possible tailgating event in the records reviewed. The records 
of this event did not show that a visitor entered a vital area but indicated 
that the assigned escort had entered that vital area. However, at the next 
vital door requiring access, both the visitor and escort badges were recorded. 
Consequently, the visitor apparently did not attempt to surreptitiously enter a 
vital area. The Petitioner's concern was not substantiated. 

D. Licensee's Security Force Personnel Are Not Adequately Trained 
and Knowledgeable of Existing STPEGS Security Procedures That 
Address Escort Responsibilities 

The Licensee's security personnel were initially trained through the GET 
followed by training specific to the security staff. The special inspection 
team also reviewed the specific training for security personnel and found it 
to contain all the requirements necessary for a security officer to understand 
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and effectively perform duties concerning visitor access and escort control 
requirements. However, the team noted that, during the requalification training, 
the Licensee did not reinforce the training objectives from the initial training 
regarding escort transfers. As discussed above, the team found that members of 
the security force had failed to comply with the procedures for escorting visitors. 
During interviews, the tearn found that some security personnel did not fully 
understand all aspects of the procedures for escorting visitors. The Petitioner's 
concern was substantiated~ 

Responding to the NRC findings, the Licensee briefed all security officers on 
the proper way to transfer visitors between escorts and posted signs to remind 
personnel of escort requirements. The Licensee revised the procedures for 
escorting visitors and completed training on the new procedures. The NRC 
Staff concluded that the changes in escort procedures are acceptable. Initial 
implementation has been satisfactory. The continued implementation will be 
monitored by the NRC Staff through the routine inspection program. 

E. Licensee's Security Force Personnel Willfully and Intentionally 
Falsified STPEGS Security Documents 

During the February 18, 1992 meeting, the Petitioner gave the NRC Staff the 
date of the alleged willful falsification, a reference to the falsified document, and 
the identity of the responsible person. The inspection team inspected the subject 
document, interviewed the involved personnel, and found no indication of the 
escort record being falsified. The Petitioner's concern was not substantiated. 

F. Licensee's Security Force Personnel Willfully Violated STPEGS 
Security Procedure 

As noted in the response to Concern D, examples were found where security 
personnel were not fully knowledgeable of all aspects of the procedures regard
ing the escorting of visitors. The staff determined that, for some instances of 
notification of escort transfer by telephone, security force members did not know 
that it was the visitors who requested the changes. The security force members 
documented the transfers because all of the information provided concerning 
badge numbers and names appeared correct Some security force members ad
mitted knowing that visitors were requesting changes and did not realize such 
actions conflicted with specific procedural requirements. It appeared to the NRC 
inspection tearn that instances of failure to adhere to procedures by security 
personnel regarding transfer of escorts resulted from a lack of reinforcement 
during requalification training, cumbersome procedure, and difficulty in verify
ing personnel identities on the telephone .. However, there were no indications 
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the actions of the security personnel were willful or that the security person
nel intentionally tried to compromise physical security at STP. The Petitioner's 
concern that security procedures were violated was substantiated. However, the 
inspection team did not substantiate that the Licensee willfully -violated proce
dures. 

The Licensee was first informed of the team's findings on March 13, 1992. 
On March ZI, 1992, the Licensee briefed security officers in the proper way to 
conduct escort transfers. Subsequently, the Licensee temporarily discontinued 
visitor access, then made organizational and procedural changes and conducted 
training on the procedural changes. The corrective actions as described above 
are considered adequate. 

G. Licensee's Employees Willfully and Intentionally Violated STPEGS 
Security Procedures 

The inspection team found instances where employees violated security 
procedures for controlling visitors. As mentioned earlier, there were instances 
where the receiving escort telephoned security to transfer a visitor or where 
visitors telephoned security badging locations at the request of the assigned or 
new escort to request escort changes. Also, there were instances in the I&C shop 
when visitors were left within the protected area in the shop while the escorts 
went to adjacent areas. However, during interviews with plant personnel, it did 
not appear that there was an effort made to specifically subvert the security 
procedures, and the special inspection team noted that the personnel believed 
that they maintained adequate control of their visitors. Instead, the NRC Staff 
found that employees did not fully comply with procedures because they did 
not completely understand them or believed that they were complying with the 
intent of the procedures in escorting their visitors. The inspection team did 
substantiate that there were procedural violations in this area. However, the 
team did not substantiate that the procedures were willfully and intentionally 
violated with the intent to subvert the security at STP. As mentioned previously, 
the escort procedures have been revised adequately to address the concerns. 

H. Your Licensee's Current Work Practices Do Not Provide Reasonable 
Assurance ror the Sare Operation or STPEGS and, Thererore, the 
Health and Safety of the General Public 

The maintenance portion of the special team inspection was in response to 
Petitioner's Concerns H through L, addressed in this Decision, and specific 
information obtained during a meeting of February 18, 1992, with the Petitioner 
regarding other concerns. The inspection team concluded that tbe Licensee had 
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established a good maintenance work control process for finding equipment 
problems, evaluating the effect of these problems on equipment operability 
and the technical specification limiting conditions for "operation, prioritizing 
work activities, planning work orders, conducting maintenance activities, and 
closing maintenance work packages. Some personnel did not fully adhere 
to some procedural requirements as noted previously. However, most of the 
procedural requirements were being met. The Licensee adequately completed 
work activities. In general, the personnel interviewed believed that shift 
turnovers were adequate and that their awareness was enhanced for procedural 
adherence with regard to procedural requirements for safety-related activities 
and those requirements that could affect personnel safety. During interviews 
with some maintenance employees, the inspection team found some evidence 
of poor morale. This issue was previously discussed in NRC Inspection Report 
50-498/91-16, 50-499/91-16. Principal issues adversely affecting maintenance 
workers' attitudes were the move to a new building. upcoming realignment of 
and duration of shift schedules. and the perceived limited training opportunities 
for journeymen. There was no evidence that the concerns had adversely 
impacted safety-related work. These matters were discussed in general terms 
with the Licensee's senior management on April 14, 1992. The Petitioner's 
concern was not substantiated. 

Although the maintenance activities described by the Petitioner during the 
February 18, 1992 meeting were conducted on nonsafety-related systems, the 
team expressed concern that the Licensee used the same administrative controls 
for both safety-related and nonsafety-related activities. Carryover problems from 
nonsafely- to safety-related maintenance have not been identified. Nevertheless, 
the NRC Staff will continue to monitor Licensee performance in this area as 
part of the routine inspection program activities. 

I. Licensee Employees Are Not Adequately Trained and Knowledgeable 
of the Current STPEGS Work Process Program (OPGP03-ZA-0090) 
Revision 3 

During the first part of 1992, the Licensee made several changes to its 
work process program. The principal change was to consolidate into one 
procedure the various procedures for finding and requesting work activities and 
for conducting and closing out work packages. The Licensee revised Station 
Procedure OPGP03-ZA-0090, "Work Process Program," several times. Revision 
3 of Station Procedure OPGP03-ZA-009O became effective January 31. 1992. 

During interviews, the I&C teehnicians described the training as appropriate 
to meet the course objectives. When completing the training, many I&C techni
cians believed that they could properly implement the procedural requirements 
of the maintenance process. However, when called upon to use the procedure, 
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several I&C technicians said they had to use the maintenance process flow chart 
(distributed during training) to assist them in implementing the procedure. 

To assess the quality of training given regarding this procedure, the inspec
tion team reviewed the procedure, lesson plans used by the instructors, student 
materials, examinations, and course critiques. The team interviewed instruc
tors, numerous planners, I&C technicians, and supervisory personnel who had 
received training on the procedure. 

In the meeting on February 18, 1992, the Petitioner stated several concerns 
with training on the Work Process Program Procedure. The Petitioner alleged 
that the training was insufficient and included incorrect information in some 
cases, that testing was inadequate, and that instructors did not resolve concerns. 
The Petitioner objected to the Licensee's definition of "unplanned exposure to 
radiation" and stated that (1) the Licensee gave incorrect information to the class 
regarding the composition of lubricants used at the plant, (2) the Licensee's 
policy of adherence to procedures was vague, and (3) training was inadequate 
to test the worker's knowledge because the workers were allowed to complete 
the examination using materials distributed previously. 

The inspection team confirmed that the Licensee gave incorrect information 
regarding the lubricant composition. As part of maintenance equipment quali
fication training (on January 30, 1992, following Lesson Plan MSS108.01), the 
class watched a film on the use of lubricants at nuclear power facilities that was 
produced by the Electric Power Research Institute. The film included a state
ment that oils consisted of 80 to 98% base oil and the remainder was additive. 
The examination following the training contained a test question asking the per
centage of base oil required at the Licensee's facility. The correct answer, 90%, 
was not discussed by the instructor during the training. Possible answers to 
the examination question regarding site-specific requirements included multiple 
choices that were within the range of values given in the film. Consequently, 
four to five trainees answered the examination question incorrectly. As a result 
of student comments on the course critique, the Licensee agreed to take action 
to emphasize that the information in the film was general and ta highlight the 
site-specific value, which was within the range given in the film. 

During interviews, the team found that some individuals did not fully 
understand the Licensee's policy on procedural compliance. The Petitioner 
contended that guidance involving instruction on the Licensee's policy of 
adherence to procedures was vague. Revision 1 of the trainee handout used with 
Lesson Plan MSS 108.01 stated: "Verbatim compliance allows no deviation 
from procedural steps ...• Procedural adherence implies meeting the intent. 
. . • Deviation is expected in cases where: A. Personnel safety . • •• B. 
Equipment safety" [is placed at risk]. No other discussion was included. 
Workers receiving work process program training had mixed responses when 
questioned about their understanding of these terms and as to which term 
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described the policy in effect at the Licensee's facility. While all understood that 
the Licensee's policy was that there should be procedural adherence, some were 
not sure about verbatim compliance and one stated that verbatim compliance was 
expected. Instructors pointed out that the issue was not listed as an objective in 
that specific training; therefore, no examination questions addressed the issue to 
test (and document) workers' knowledge of the policy. 

In response to the uncertainty of some employees regarding the definitions 
of procedural compliance and verbatim compliance, the Licensee's Revision 2 
of the trainee handout (dated February 28, 1992) expanded the discussion of the 
terms and defined verbatim compliance as "[a] term used in the past to demand 
that the performance of steps in a procedure were done exactly as they were 
written; without deviation," and added, "S1PEGS will no longer use the term." 
It stated: "Field application of procedural adherence implies every individual 
responsible for independent performance of a procedure controlled task shall 
meet the intent of the procedure. • . . Anyone SHALL perform the steps of 
that procedure as written unless such performance would violate the intent of 
the procedure." These concerns of the Petitioner were substantiated; however, 
the Licensee took acceptable action to resolve this matter. 

The team questioned Licensee personnel, including members of the health 
physics organization, about the definition of "unplanned exposure," as referred 
to in the lesson plans. Licensee personnel stated that, while the term had 
not been explicitly defined, the meaning was clear when considered in the 
context of the examples of industry events given in the student materials. 
The team reviewed the industry events described in the student materials 
and noted that they were consistent with the manner in which the term was 
applied at the S1P. Other workers who had received the training expressed no 
misunderstandings or concerns regarding this training. The Petitioner's concerns 
were not substantiated. 

With regard to the use of reference materials during examinations, Licensee 
personnel stated that they designed the examinations to test the ability of the 
individuals to work within the work control process, not their ability to memorize 
the procedure. They also stated that if workers have access to references or 
procedures in the field, it is appropriate to allow them to demonstrate the use of 
such references during the examination. The NRC Staff considers this testing 
method to be acceptable. 

The team found that, in general, the classroom training on Station Procedure 
OPGP03-ZA-0090 Revision 3 was appropriate to meet the course objectives, 
which were based on the procedural requirements. The team did not substantiate 
the Petitioner's concern that the employees were not adequately trained. 
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J. Ucensee Employees Are Not Adequately Trained and Knowledgeable 
or the Current STPEGS Maintenance Work Practices and 
Requirements (OPMPOl.ZA-0040) Revision 0 

On 1anuary 31, 1992, the Ucensee implemented Maintenance Procedure 
OPMPOI·ZA-0040, Revision 0, "Maintenance Worle Practices and Require· 
ments." This procedure contained the guidelines for conducting corrective and 
preventive maintenance activities in accordance with applicable site procedures 
and policies, conducting testing activities after maintenance to verify function 
and operability, and performing minor maintenance activities. 

The procedure included a summary of maintenance practices and require
ments and included appropriate references to supporting maintenance pro~s, 
supporting procedures, and applicable sections. The training on procedure 
OPMPOI·ZA-0040 was incorporated with the training for OPG03-ZA-0090, 
which was discussed in the response to Item I, above. The training was found to 
be appropriate to meet the course objectives, which were based on the procedure 
requirements. 

Two of the I&C technicians interviewed about the requirements and guidance 
in Maintenance Procedure OPMPOI-ZA-0040 could not recall having reviewed 
the procedure, and the remaining I&C technicians could not recall the details in 
the procedure. However, I&C technicians demonstrated that they understood the 
program requirements referenced in the procedure, including the requirements 
for equipment clearance orders, configuration control, and plant labeling. The 
concern of the Petitioner that employees were not adequately trained and 
knowledgeable with regard to this procedure was not substantiated. 

K. Ucensee Employees Are Not Adequately Trained and Knowledgeable 
or the Current STPEGS Planner's Guide, Revision' 0 

The Ucensee issued the Planner's Guide to enliance the maintenance pro
gram. The guide was not required by the NRC and was not a controlled docu
menL 1be Licensee developed the Planner's Guide to document good practices, 
guidance, and reference material in the different maintenance disciplines for 
performance standards, the planning and writing of work documents, material 
requirements, computer applications available to planners, and scheduling and 
expediting. 

During informal group meetings, supervisors would instruct I&C technicians 
in using the Planner's Guide and Station Procedure OPGP03-ZA-0090 in writing 
work packages. The I&C technicians would review selected areas by reading 
them and discussing them in groups. Many I&C technicians noted that the 
work packages were more uniform since the Ucensee implemented the Planner's 
Guide. All the individuals interviewed indicated that the Ucensee had increased 

24S 



the detail in the work instructions. While some believed that the increased detail 
limited use of the "skill of the craft," many believed that management had done 
this to reduce the number of personnel errors. The inspection team found that 
there was more consistent use of cautionary statements in work packages than 
before implementation of the Planner's Guide. 

The Licensee's managers established maintenance planning expectations, one 
of which was that the planners would "walk down" the work orders as part 
of the planning process for safety-related and most other work packages. I&C 
technicians noted seeing planners more frequently in the plant and indicated that 
the quality of the work packages had improved. This indicated the successful 
use of the Planner's Guide. 

NRC does not require use of the Planner's Guide, which was developed to 
enhance the maintenance process. Although the Guide was not a controlled 
document, the Licensee appeared to be using it to improve maintenance. The 
Licensee provided acceptable training on the document and used it properly. 

Training and knowledge of the STP Planner's Guide is not required. The 
Planner's Guide was being impl,emented at STP and appeared to be enhancing 
the maintenance process. This concern was not substantiated. 

L. Licensee Employees Are Engaged in Continuing Work Practices 
That Are in Violation or the STPEGS Work Process Program 
(OPGP03-ZA-0090) Revision 3 

In implementing the work process program, the Licensee at times did not 
comply with its procedures. As mentioned in the introductory portion of the 
Discussion, examples included work start authority not obtained before work 
packages were given to crafts people, inadequate use of configuration control 
change log, and not following procedure regarding signing onto work orders. 
However, the majority of the procedural requirements were being met Fur
ther, with one exception (the boric acid tank level transmitter calibration), the 
maintenance for the work packages reviewed was performed on nonsafety equip
ment (e.g., equipment not required for safe shutdown of the plant, mitigation 
of accidents, or equipment that could affect offsite radiological exposure to the 
public). During its inspection, the inspection team determined that because of 
the administrative nature of deficiencies in procedure implementation coupled 
with the application to nonsafety equipment, it did not find indications of a 
compromise in the quality of work or of a threat to the public health and safety. 
The Licensee identified the need to make some improvements through its own 
evaluations. Before the special inspection, the Licensee had issued Revision 4 
to the procedure to address several implementation difficulties. To clarify the 
maintenance process, the Licensee issued Revision 5 to OPGP03-ZA-009O in 
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July 1992. The inspection team found no evidence that current work failed to 
adhere to the maintenance work process program. 

ID. CONCLUSION 

In responding to the concerns raised by the Petitioner, the NRC Staff 
conducted a special team inspection. . 

The NRC special inspection team concluded that training for both the plant 
employees and the security personnel was appropriate although the security 
requalification training did not address escort transfers. However, the team did 
substantiate some of the Petitioner's concerns. The Licensee did not adequately 
implement the procedures for controlling visitors, and particularly those for 
escorting visitors. The team concluded that procedures. governing the transfer 
of visitor escorts were not always followed, visitor control in the I&C shop 
area was sometimes not rigorous, and, in one instance, an escort exited the 
protected area ahead of a visitor. These conclusions prompted the NRC to 
issue a Notice of Violation to the Licensee. The team did not substantiate the 
Petitioner's concerns that security documents had been intentionally falsified and 
that Licensee personnel (both general and security) willfully violated security 
procedures. The violations that were cited did not indicate a programmatic 
breakdown of security and did not significantly compromise the security at 
S1P. Responding to the inspection team's findings, the Licensee took corrective 
actions that appear to be acceptable. 

In reviewing the maintenance program, the NRC Staff concluded that the 
Licensee had a good maintenance work control program and appropriate training. 
However, there were two instances (oil composition and procedural adherence) 
that were identified by the Petitioner, where instructional information presented 
in the classroom was confusing. The Licensee made changes to the lesson 
plans to clarify the information. The inspection team did recommend to the 
Licensee a refinement of the methods for reviewing course content to ensure 
that conflicting or inadequate information was not presented to workers. The 
team reviewed the implementation of maintenance procedures and found that the 
implementation was done in general compliance with the procedures. However, 
the team did find examples of less than full compliance in the implementation 
of maintenance procedures as applied to nonsafety equipment and substantiated 
some of the Petitioner's concerns. The examples of less than full compliance 
with procedures were essentially administrative in nature. Because they were 
administrative in nature or were applied to equipment not required for safe 
shutdown of the plant, mitigation of an accident, or equipment that could affect 
off site radiological releases, there were no violations of regulatory requirements 
associated with the affected maintenance activities. The NRC Staff did note a 
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concern that the same administrative controls on procedural compliance were 
in place for both safety and nonsafety maintenance. However, the NRC Staff 
has not found instances where maintenance on safety equipment has been 
compromised as a result of the commonly applied administrative procedures. In 
response to its own findings as well as those of the inspection team, the Licensee 
took actions to resolve these matters. Several implementation difficulties were 
addressed in Revision 4 to OPG03-ZA-0090 (April 1992). Revision 5 to OPG03-
ZA-0090 was issued in July 1992 to improve usage of the procedure. 1iaining 
on the new revision was also conducted in July. The actions appear to be 
acceptable. Routine inspection of maintenance activities at STP by the NRC 
Staff will continue on an ongoing basis and will monitor the implementation of 
the new revision as well as the general conduct of maintenance at the site. 

Several of the Petitioner's concerns were substantiated. When informed of 
the concerns, the Licensee took corrective action to revise procedures and retrain 
employees, as needed, in the proper implementation of the procedures. 

The institution of proceedings pursuant to 10 C.F.R. § 2.202, as requested 
by the Petitioner, is appropriate only where substantial health and safety issues 
have been raised. See Consolidated Edison Co. of New York (Indian Point, Units 
I, 2, and 3), CU-75-8, 2 NRC 173, 175 (1975), and Washington Public Power 
System (wpPS Nuclear Project No.2), DD-84-7, 19 NRC 899, 923 (1984). As 
discussed above, there is reasonable assurance the South Texas Project, Units 
1 and 2, are being operated with adequate protection of the public health and 
safety. Therefore, I find no basis for instituting a proceeding pursuant to section 
2.202 to modify, suspend, or revoke the NRC licenses held by HL&P in the 
areas stated by the Petitioner. This Decision is based on the minimal safety 
Significance of the concerns stated by the Petitioner and substantiated and the 
adequacy of corrective actions initiated by the Licensee. fur these reasons also, 
I have concluded that it is not necessary for the NRC to cause the Licensee to 
revoke all escorted access at the South Texas site or for the NRC to cause the 
Licensee to invoke an immediate stand-down of all maintenance activities, as 
requested by the Petitioner. To this extent, I have decided to deny the Petitioner's 
request for action pursuant to 10 C.F.R. § 2.206. 

However, the Petitioner also requested that the NRC take swift and immediate 
actions to cause the Licensee to comply with facility technical specifications 
and procedures and to ensure adequate procedures and training in the areas 
of physical security and maintenance. Based on the NRC inspection activities 
discussed above, which substantiated a number of the concerns raised by the 
Petitioner, a Notice of Violation was issued to the Licensee to provide assurance 
that the Licensee will comply with regulatory requirements. In addition, in 
response to the NRC inspection findings, the Licensee temporarily discontinued 
all visitor access at South Texas, revised procedures and conducted additional 
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training of its staff in the physical security and maintenance areas. To this extent. 
the Petitioner's request for action pursuant to section 2.206 has been granted. 

A copy of this Decision will be filed with the Secretary of the Commission 
for the Commission's review in accordance with 10 C.F.R. § 2.206(c). 

Dated at Rockville, Maryland, 
this 5th day of October 1992. 
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In the Matter of 

Cite as 36 NRC 251 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Planque 

CU·92·15 

Docket No. 3O·31758-EA 
(Byproduct Material Ucense 

No. 34-26201·01) 

RANDALL C. OREM, D.O. November 2, 1992 

The Commission directs the Staff to answer a question pertaining to Staff's 
rationale for assenting to a term of a seUlement agreement between Staff and the 
Licensee which would resolve and terminate a license revocation proceeding. 
Pending further order, the Commission continues the time within which it may 
review the Licensing Board's order, LBP·92·18, 36 NRC 93 (1992), approving 
the settlement agreement. 

MEMORANDUM AND ORDER 

The Atomic Safety and Licensing Board has approved a settlement agree· 
ment submitted by the Nuclear Regulatory Commission (NRC) Stafe and Dr. 
Randall C. Orem and, absent Commission review, has thereby terminated the 
enforcement proceeding in which these two parties were engaged. LBP·92-18, 
36 NRC 93 (1992); see 10 C.F.R. § 2.203 (1992). The Licensing Board's order 
is presently pending before the Commission for possible review in accordance 
with 10 C.P.R. § 2.786(a) (1992). 

The proceeding was initiated upon Dr. Ocem's request for a hearing on Staff's 
order revoking Dr. Orem's materials license. See S6 Fed. Reg. 63,986 (Dec. 
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6, 1991). As described in the order, the Staff had discovered that Dr. Otem's 
original application for the license contained inaccurate information concerning 
the existence of a facility at which he proposed to use and store radioactive 
material and that the listed location of the facility was a personal residence. 
According to the order, the Staff sought revocation of the license, because 
Staff would not have issued the license if Staff had known that the Applicant's 
proposed facility was a private residence and did not have adequate facilities 
for the safe receipt, handling, and storage of radioactive material. Id. at 63,987. 
Dr. Orem did not contest the basic facts that the listed facility location was his 
personal residence and that the facility described in his application did not exisL 

While the proceeding was pending, the Staff also initiated an investigation 
into the circumstances surrounding Dr. Otem's submission of inaccurate in
formation on his application. The Licensing Board granted Dr. Orem's motion 
for a continuance of the instant proceeding pending the outcome of the investiga
tion or until July I, 1992. On June IS, 1992, the Staff submiUed a status report 
to the Board indicating that its investigation was continuing. Shortly thereafter, 
on July I, 1992, the Staff reported that the investigation was nearly complete 
and that no referral would be made to the Department of Justice. The parties 
submitted their joint motion for settlement to the Board on July 28, 1992. 

According to the settlement agreement, the NRC Staff has decided not to take 
any further action against Dr. Orem. Settlement Agreement at 2. In addition, 
paragraph 4 of the agreement contains the following stipulation: 

The NRC Jtaff agrees that nate of the facts associated with this proceeding will be held 
against him in the event Dr. Orcm subnits another application Cor a specific license on 
his own bebalJ' or a license amendment applicatiat is submitted to name Dr. Orcm as an 
authorized user. H such applicatiat is in ccmplianc:e with the Atomic Energy Act and the 
Cornmissiat's regulatiats, such application shall be granted. 

Id. at 3. 
Staff has not provided an explanation for agreeing to forgo further action 

against Dr. Otem, and such reasons are not readily apparent from the settlement 
agreement or the record of this proceeding. Therefore, in order to assist the 
Commission in determining whether to take review of the Licensing Board's 
order approving the settlement agreement, the Staff is directed to answer_.the 
following question: J 

What are Staff's reasoos for agreeing not to pursue any funher action against Dr. Orcm, 
including its agreement not to hold the facts associated with this proceeding against Dr. 
Orcm in the event that he submits another application Cor a license? 

Staff shall file its answer to this question on or before November 16, 1992. 
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The time within which the Commission may review the Licensing Board's 
order (LBP-92-18) approving the seulement agreement is hereby continued 
pending further order. 

Commissioner Remick disapproved this Order. 
It is so ORDERED. 

Dated at Rockville, Maryland, 
this 2d day of November 1992. 

For the Commissiont 

SAMUEL J. CHll.K 
Secretary of the Commission 

1 Canmisaicren RD&cn md Ranidt "tICI'C DCt pzaa1l r .. \he aflinnalim or \his Onlc:r. If Ccmmissicner RD&cn 
IuId been pacd. be would haw approvcct the Order; if Canmissioncr Ranidt had been praa!I. he would haw 
diApprovcd it. 
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Cite as 36 NRC 255 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP-92-31 

ATOMIC SAFETY AND UCENSING BOARD PANEL 

Before Administrative Ju~ges: 

G. Paul Bollwerk, III, Presiding Officer 
Dr. Richard F. Cole, Special Assistant 

In the Matter of 

BABCOCK AND WILCOX 
(Apollo, Pennsylvania Fuel 

Fabrication Facility) 

Docket No. 7()'135-DCOM 
(ASLBP No. 92-667-Q3-DCOM) 

(Decommissioning Plan) 
(Materials Ucense No. SNM-14S) 

November 12,1992 

In this informal adjudication under 10 C.F.R. Part 2, Subpart L, the Pre
siding Officer denies the Petitioners' request to stay ongoing decommissioning 
activities as (1) untimely, and (2) failing to satisfy the four-factor test for stays 
specified in 10 C.F.R. §§ 2.788, 2.1263. 

RULES OF PRACTICE: INFORMAL HEARINGS (STAY OF 
AGENCY UCENSING ACTION); STAY OF AGENCY ACTION 
(UCENSING) 

As 10 C.F.R. § 2.1205(1) makes clear, for a requested materials (or reactor 
operator) licensing action that is subject to challenge in a Subpart L informal 
adjudication, the pendency of a hearing request or an ongoing proceeding does 
not preclude the Staff (acting under its general authority delegated by the Com
mission, see NRC Manual, ch. 0124-032) from granting a requested licensing 
action effective immediately. As a counterbalance, section 2.1263 provides that 
if a requested licensing action is approved and is made effective immediately by 
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the Staff, then any participant in an ongoing informal adjudication concerning 
that action can request that the presiding officer stay the effectiveness of the 
licensing action. 

RULES OF PRACTICE: INFORMAL HEARINGS (TIMELINESS OF 
REQUEST FOR STAY OF AGENCY LICENSING ACDON); STAY OF 
AGENCY ACDON (TIMELINESS OF REQUEST) 

Section 2.1263 specifies that a stay request must be submitted promptly. at 
the later of either (1) the time a hearing or intervention petition is due to be 
filed. or (2) 10 days from the Staff's grant of the requested licensing action. 
The first time limit generally applies if a Staff licensing action is taken more 
than 10 days before a hearing or intervention petition is due to be filed. 

RULES OF PRACTICE: INFORMAL HEARINGS (TIMELINESS OF 
REQUEST FOR STAY OF AGENCY LICENSING ACDON); STAY OF 
AGENCY ACDON (TIMELINESS OF REQUEST) 

The application of the time limits in 10 C.P.R. § 2.1263 for filing a stay 
request presumes that a hearing petitioner or intervenor has some kind of 
reasonably prompt notice, either actual or constructive, that a contested request 
for licensing action has been approved and made effective. Compare 10 C.P.R. 
§ 2. 120S(c)(2). 

RULES OF PRACTICE: EXTENSIONS OF TIME; INFORMAL 
HEARINGS (EXTENSIONS OF TIME) 

A presiding officer's determination to permit a hearing petition concerning 
a licensing action to be supplemented does not automatically extend the time 
for filing a stay request regarding that action. A litigant that wishes to extend 
the time for making a filing must do so by making an explicit requesL See 10 
C.F.R. §§2.711, 2.1203(d). 

RULES OF PRACTICE: INFORMAL HEARINGS (CRITERIA FOR 
STAY OF AGENCY LICENSING ACTION); STAY OF AGENCY 
ACTION (CRITERIA) 

The standard for obtaining a stay, which is set forth in 10 C.P.R. § 2.788 and 
is incorporated into the Subpart L Rules of Practice by section 2.1263. specifies 
that the movants must demonstrate (1) a strong showing that they are likely to 
prevail on the merits: (2) that unless a stay is granted they will be irreparably 
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injured; (3) that the granting of the stay will not harm other parties; and (4) 
where the public interest lies. 

RULES OF PRACTICE: INFORMAL HEARINGS (STAY OF 
AGENCY UCENSING ACTION); STAY OF AGENCY ACTION 

In addressing the stay criteria, a litigant must come forth with more than 
general or conclusory assertions in order to demonstrate its entitlement to relief. 
See United States Department of Energy (Clinch River Breeder Reactor Plant), 
ALAB-721, 17 NRC 539, 544 (1983). 

RULES OF PRACTICE: INFORMAL HEARINGS (STAY OF 
AGENCY UCENSING ACTION); STAY APPUCATION 

In stay litigation, the participants should use affidavits to support any factual 
presentations that may be subject to dispute. See 10 C.F.R. § 2.788(a)(3). 

RULES OF PRACTICE: INFORMAL HEARINGS (STAY OF 
AGENCY UCENSING ACTION); STAY OF AGENCY ACTION 

Because no one of the four stay criteria, of itself, is dispositive, the strength or 
weakness of a movant's showing on a particular factor will determine how strong 
its showing must be on the other factors. See Cleveland Electric Illuminating 
Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-820, 22 NRC 743, 746 
n.8 (1985). 

RULES OF PRACTICE: INFORMAL HEARINGS (STAY OF 
AGENCY UCENSING ACTION -IRREPARABLE INJURY); STAY 
OF AGENCY ACTION (IRREPARABLE INJURY) 

The second stay factor - irreparable injury - is so central that failing 
to demonstrate irreparable injury requires that the movant make a particularly 
strong showing relative to the other factors. See Public Service Co. of New 
Hampshire (Seabrook Station, Units 1 and 2), CLI-90-3, 31 NRC 219, 260 
(1990). 
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RULES OF PRACTICE: INFORMAL HEARINGS (STAY OF 
AGENCY LICENSING ACTION - LIKELY TO PREVAIL ON THE 
MERITS); STAY OF AGENCY ACTION (LIKELY TO PREVAIL ON 
THE MERITS) 

A movant's reliance upon a listing of areas of concern in its hearing petition, 
along with the otherwise unexplained assertion that it expects to prevail on those 
issues, is inadequate to meet its burden under the first stay criteria to establish 
a likelihood of success on the merits. See Kerr-McGee Chemical Corp. (West 
Chicago Rare Earths Facility), ALAB-928, 31 NRC 263,270 (1990). 

RULES OF PRACTICE: INFORMAL HEARINGS (STAY OF 
AGENCY LICENSING ACTION); STAY OF AGENCY ACTION 

A movant's failure to make an adequate showing relative to the first two stay 
criteria makes an extensive analysis of the third and fourth factors unnecessary. 
See Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-
810, 21 NRC 1616, 1620 (1985). 

RULES OF PRACTICE: INFORMAL HEARINGS (STAY OF 
AGENCY LICENSING ACTION - ECONOMIC HARM); STAY OF 
AGENCY ACTION (ECONOMIC HARM) 

An applicant's showing regarding extensive, additional financial expenditures 
it must make if a stay is granted is a relevant consideration under the third stay 
criterion - harm to other parties. See Philadelphia Electric Co. (Limerick 
Generating Station. Units 1 and 2), ALAB-808, 21 NRC 1595, 1602-03 (1985). 

MEMORANDUM AND ORDER 
(Denying Petitioners' Request for Immediate 

Cessation of Site Cleanup Activities) 

This informal adjudicatory proceeding has been convened under 10 C.F.R. 
Part 2, Subpart L, to consider the challenges of individual petitioners Cynthia 
Virostek, Virginia Trozzi, William Whitlinger, and Helen and James Hutchison 
(Petitioners) to an amendment sought by Babcock & Wilcox (B&W) for the 
10 C.F.R. Part 70 license of its nuclear fuel fabrication facility in Apollo. 
Pennsylvania. The requested amendment. which the NRC Staff approved and 
made effective on June 25, 1992. authorizes B&W to decommission its Apollo 
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site in accordance with the B&W-prepared Apollo Decommissioning Plan, Rev. 
2 (May 11, 1992, as supplemented May 19 and 22, 1992, and June 11, 1992). 

In a recent filing supplementing their initial hearing request, the Petitioners 
ask that an order be issued requiring that B&W immediately cease its ongoing 
cleanup activities at the Apollo site. fur the reasons detailed herein, the 
Petitioners' request for a stay of B&W's decommissioning authorization is 
denied. 

I. BACKGROUND 

By notice issued on June 18, 1992, the Staff declared that it was considering 
issuing a Licensee-requested amendment permitting extensive decommissioning 
activities at B&W's Apollo facility and that interested persons could request 
a hearing relative to the pending amendment within 30 days of publication 
of the notice in the Federal Register.' On June 25, 1992, the same day that 
the notice regarding the pending amendment request was published, the Staff 
issued the amendment, effective immediately. This license revision, denoted 
Amendment No. 21, authorizes B&W to conduct decommissioning activities at 
the site consistent with its previously submitted Apollo Decommissioning Plan. 

On July 27, 1992, the Petitioners, both individually and as the apparent 
representatives of an organization called Save Apollo's Future Environment 
(SAFE), filed a hearing request chaIlenging the proposed licensing action. In 
ail August II, 1992 response to the hearing request, B&W argued that the 
petition should be dismissed because the Petitioners and SAFE lacked standing 
to intervene and had failed to present any "areas of concern • • • germane to 
the subject matter of the proceeding" in accordance with 10 C.F.R. § 2. 1205(g). 
Thereafter, at the Presiding Officer's request, the Petitioners and SAFE, B&W, 
and the Staff (which pursuant to 10 C.P.R. § 2.1213 had declared its intention 
to be a party to ihe proceeding) addressed the issue of the Presiding Officer's 
authority under Subpart L to permit supplementation of a hearing request. After 
reviewing those filings, the Presiding Officer on September 4, 1992, issued a 
memorandum and order (LBP-92-24, 36 NRC 149) that permitted SAFE and 
the Petitioners to amend or supplement their hearing request by October 9, 
1992, and provided B&W and the Staff with an opportunity to respond to any 
supplemental filing by October 26, 1992. 

In their October 9, 1992 hearing petition supplement, the Petitioners, now 
without SAFE,2 have attempted to describe more completely the grounds sup-

18#. 51 Fed. Reg. 28.539 (1992). 
2 In their IUpplement, 1M Petitionc:n declare that because they comprise the active members of SAFE. there is 

no reason rot SAFE to continue u a party and. thc:rd'ore, it is being dropped u a participant. $,. Supplement to 
Pctitiooc:n[·] Request fot Hcaring and Request to Immediately Cease Site Cleanup Activities (Oct. 9. 1992) at 1 
(bercinaftcr Petitioners· Hcaring Petitioo Supplement). 
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porting their individual standing to intervene in this proceeding as well as es
tablish that the twenty-some-odd "areas of concern" they wish to litigate are 
germane to this proceeding. They also declare, without further elaboration. that 
because the issues they wish to raise are "significant," it is appropriate that the 
Presiding Officer order an immediate halt to further cleanup activities at the 
Apollo site pending resolution of these matters.' 

By order dated October 16, 1992 (unpublisbed), the Presiding Officer directed 
that B&W and the Staff respond to that portion of the Petitioners' hearing 
petition supplement requesting a stay of decommissioning activities. In their 
October 21 responses,'- B&W and the Staff both assert that the request should 
be denied as untimely under 10 C.F.R. § 2.1263, and as failing to address the 
four factors necessary to obtain a stay, as specified in 10 C.F.R. §2.788.' In 
addition. both B&W and the Staff represent that, as a result of the ongoing 
decommissioning work authorized by the grant of the amendment in June, at 
least 60% of the cleanup work has been completed, with the possibility that all 
significant decommissioning activities at the Apollo site will be finished by the 
end of 1992. 

On October 26, 1992, the Presiding Officu convened a telephone conference 
with the participants regarding the pending stay request' During that conference, 
the Presiding Officer determined that the Petitioners would be permitted to file 
a reply to the B&W and Staff responses in opposition to their stay request 
Additionally, given the conclusory nature of the initial statements presented by 
the Petitioners in support of their stay request, the Presiding Officer granted the 
requests of B&W and the Staff to respond to any additional information and 
arguments provided by the Petitioners in their replies. 

In an October 29 filing, the Petitioners assert that their stay request was 
timely and that the criteria in section 2.788 support the issuance of a stay.' 
In their November S responses (as supplemented on November 9 by additional 
information provided pursuant to the Presiding Officer's November 6 request), 
B&Wand the Staff continue to maintain that the Petitioners' stay request should 
be denied as untimely and as failing to meet the section 2.788 criteria.? 

'14. at 10. 
4 Su I..kcnIcc'. OppoIiIiallO 1\:Iitimen' Rcquc:at for Sta,. (Oct. 21, 1992) [hcn:inaf\er I..kcnIcc'. Response]; 

NRC Stall'Rapcne 10 Pc:titimen' RequalIO Immeddld,. Cease Sile Ccanup Acliviliea (Oct. 21. 1992) 
[bm:iDaftcr Staff'. Rapanse]. 
, Su Tr. 1-45. 
'&4, Fc:tidcnear] Rq!l,. 10 0pp0IiIial Reoponsa Rcqucstina Immediate Ccaation of CIanup AcIiviIiea (Oct. 

29, 1992) [hcn:inaf\er Pc:titimen' Repl,.]. 
7 &4, I.Jccnsoo'. ReIponIe 10 Pc:titimen' Supp1cmcntal Replic:a (Nov. 5, 1992) [ha'cinafter U-'. Repl,.]; 

NRC Stall' Rapanse 10 Fc:titionea' Replicl Supplcmcn!ina Pc:titimen' Roqucst 10 Immeddld,. Case Sile 
CIanup Aclivitia (Nov. 5, 1992) (heranafter Staff'. Repl,.]: Liceftllell'. Amwer 10 Presidina Officer'. Question 
(Nov. 9, 1992) [hcn:inaf\er U-'. Amwer]; NRC StalI'ReIponIe 10 Prcdclina Officer'. Now:mber 6, 1992 
Manonndum and Order (ReqoClllinalnf'ormatiOll) (Nov. 9, 1992) [bereinaftcr Staft". Amwer]. 
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II. DISCUSSION 

A. Timeliness or the Petitioners' Stay Request 

Both B&W and the Staff rely upon the language of 10 C.F.R. § 2.1263 to 
establish that the Petitioners' stay request, which was filed on October 9 by 
posting it in the regular mail, was out of time. That section provides in pertinent 
part: 

Applications for a stay of any decision or action of the Canmission. a presiding officer 
••• or any action by the NRC staff in issuing a license in accordance with § 2.1205(1) 
are governed by § 2.788. except that any request for a stay of staff licensing action pending 
canptetion of an adjudication under this subpart must be filed at the time a request for a 
hearing or petition to intervene is filed or within ten (10) days of the staff's action. whichever 
is later.· 

Applicant B&W and the Staff maintain that because License Amendment No. 
21 was issued on June 25, the language of section 2.1263 mandates that any 
request by Petitioners to stay that amendment's effectiveness had to be filed on 
July 27 with their original hearing petition. In response, the Petitioners assert 
that the opportunity afforded them to supplement their hearing petition had the 
effect of extending the time within which they could file a stay request In their 
replies, both B&W and the Staff assert that the Petitioners never requested a 
extension of the time for filing their stay request and that the Presiding Officer's 
discretionary action allowing them to provide additional information relative to 
their hearing petition did not have the effect of extending the time for filing a 
stay request 

As 10 C.F.R. § 2.1205(1) makes clear, for a requested materials (or reactor 
operator) licensing action that is subject to challenge in a Subpart L informal 
adjudication, the pendency of a hearing request or an ongoing proceeding does 
not preclude the Staff (acting under its general authority delegated by the Com
mission, see NRC Manual, ch. 0124-032) from granting a requested licensing 
action effective immediately. As a counterbalance, section 2.1263 provides that 
if a requested licensing action is approved and is made effective immediately by 
the Staff, then any participant in an ongoing informal adjudication concerning 
that action can request that the presiding officer stay the effectiveness of the 
licensing action. Section 2.1263 specifies that a stay request must be submitted 
promptly, at the later of either (1) the time a hearing or intervention petition is 

810 c.F.R. 121263. Section 21205(1) rcfcrcnc:ed in section 21263 provides lhat "[tlhc filing or granting of a 
request far a hearing or petition for leave to intervene need not delay NRC ltarr action regarding an application for 
a licensing action cov=d by this IUbpart." Essentially, this authorizes the Starr to grant and make immediately 
effective a ftXJUCSlCd materials (or reactor operator) licensing action without awaiting the conclusion of any 
adjudicatory proceeding lhat may be convened regarding thlt action. 

261 



due to be filed, or (2) 10 days from the Staff's grant of the requested licensing 
action. 

The first time limit in section 2.1263 generally applies if a Staff licensing 
action is taken more than 10 days before a hearing or intervention petition is 
due to be filed. On its face, therefore, section 2.1263 requires that a request for 
a stay of Amendment No. 21 should have been filed on July 27, 1992, the date 
a hearing petition regarding the amendment was due.' Further, assuming that 
a presiding officer has the authority to extend the time within which a section 
2.1263 stay request must be filed,IO there is no merit to the Petitioners' argument 
that a presiding officer's determination to permit supplementation of a hearing 
petition concerning a licensing action extends the time for filing a stay request 
regarding that action. A litigant that wishes to extend the time for making a 
filing must do so by making an explicit request.ll Accordingly, the Petitioners 
cannot correct their failure to apply for a filing extension relative to their stay 
request by trying to tie it to another, unrelated request for relief. 

B. Sufficiency or the Petitioners' Stay Request 

The Petitioners' failure to submit a timely stay request is sufficient grounds, 
in and of itself, to deny their petition. Alternatively, the Petitioners' request 
can be denied as insufficient to satisfy their substantive burden under the four
pronged standard governing the grant of a stay. 

This standard, which is set forth in 10 C.P.R. § 2.788 and is incorporated into 
the Subpart L Rules of Practice by section 2.1263, specifies that in order to obtain 
a stay, the movants, i.e., the Petitioners, must demonstrate (1) a strong showing 
that they are likely to prevail on the merits; (2) that unless a stay is granted they 
will be irreparably injured; (3) that the granting of the stay will not harm other 

'The application of'the time limits in 10 C.F.R. 12.1263 presumes that a hearing petitioner or inlavenor has 
IOIDe kind of reasonably prompt notice, either actual or constructive, that a contested request for licensing action 
hu been approved and made effective. Compau 10 C.F.R. 12.1205(c)(2). Because the lune 25. 1992 F~tUral 
R~,ukr notice indicated only that the Staff was considering whether to grant the B&W mquest for an amendment, 
,u 57 Fed. Reg. at 28,539. it is not readily apparent when the Petitioners had notice of the issuance of Amendment 
No. 2110 U to trigger the section 2.1263 time limits for filing altay. AI it turns out, however. this notice question 
nced not be reaolved hen: because the Petitionen have made no challenge to those time limits based upon a l.ck 
of notice of the Staff'llicensing Iction. Moreover, resolving this notice question would not effect the disposition 
of the Petitioncn' atly request because they have been afforded I full opportunity to make I substantive showing 
on the merits of' their request and, u is described Utfra, have failed to sustain their burden in order to obtain a 
ally. 
10 Su 10 C.F.R. 112.711, 2.l2Cl3(d). 
II Aa is relIected in I September 28, 1992 letter from petitioner Virostc.k to the Office of' the Secretary that was 
m:ent1y referred to the Presiding Officer, petitioner Virostc.k Ipparently is aware that a Iiling extension request 
must be apccific. In ber September 28 letter, ,he makes reference to a luly 21, 19921etter requesting an extension 
of the time foc Iiling I hearing petition regarding B&W', license amendment request. The referenced request for 
an extension of the hearing petition Iiling date, which is moot because Ms. Virostc.k and the other Petitioners filed 
their hearing petition in late luly. Ipparently makes no mention of' luspending licensed activities or extending the 
time for Iiling auch a stay request. 
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parties; and (4) where the public interest lies. In addressing these stay criteria, 
a litigant must come forth with more than general or conclusory assertions in 
order to demonstrate its entitlement to such reliefP Further, because no one 
of the four stay criteria, of itself, is dispositive, the strength or weakness of a 
movant's showing on a particular factor wiII determine how strong its showing 
must be on the other factorsP 

This lauer point is particularly significant in the case of the second stay factor, 
which has been held to be so central that failing to demonstrate irreparable 
injury requires that the movant make a particularly strong showing relative to 
the other factors. I4 In this instance, the Petitioners' stay request is substantially 
undermined by their failure to establish that the injury they allege they wiII 
suffer is both "great and certain."u 

The Petitioners first assert that they are irreparably injured so long as the 
"iIIegal 'cleanup plan' is permitted to continue,"16 and rely upon the "areas 
of concern" set forth in their hearing request, as supplemented,I7 as evidence 
that in various respects the B&W decommissioning plan is deficient and that 
the NRC has failed to implement assorted federal and state environmental and 
public health statutes. As B&W and the Staff note, these conclusory statements 
of potentiaIIy litigable issues clearly are insufficient to establish any kind of 
irreparable injury.18 

The Petitioners also claim that they are being irreparably injured because 
the physical removal and alternation of the soil and other site materials, and 
their concomitant exposure to contaminants from the cleanup work, cannot be 
undone.I9 They have, however, failed to provide any support for this asserted 
injury. Instead, B&W has put forth uncontroverted evidence indicating that any 

11 Su Ullilcd StalU DcptJTtmelll 01 EM'" (Cinch River Breeder Reactor Pl.anl). ALAB-721. 17 NRC 539. 544 
(1983). 

As B&W points cut, IU Lic:cnsec's Reply at 4, the Rules of Practice also indicate that in stay litigation the 
putlcipants should usc affidavits to support any factual prcsc:ntations that may be subject to dispute. See 10 c.F.R. 
§ 2. 788(a)(3). See also Tr. 12-13. The Petitioners have submitted their reply information without affidavits. While 
their rc1iancc Upal unsworn factual information might be an additional ground for rejecting certain of their claims, 
IS is detailed inf,a, even with this information the Petitioners' have failed to demonstrate that they are entitled to 

a stay. 
13 Su CuwlDltd Euctric IlbunillDUlIg CD. (Pcny Nuclear Power Plant, Units 1 and 2), ALAB-820, 22 NRC 743, 
746 n.8 (1985). 
14 See Public Service CD. 0/ New Ilampshire (Seabrook Station, Units 1 and 2), CU-90-3, 31 NRC 219, 260 
(1990). 
15 Su Perry, ALAB-82O, 22 NRC at 747. 
16 Pctitioncn' Reply at 2. 
17 Su Pctitioncn' llearing Petition Supplement at 2·9. 
18 Whether the concerns specified in the ~itionClS' hearing petition are adequate to meet the rcquircmcru in 10 
C.F.R. § 2.120S(g) that they must aUege matten "germane" to this proceeding has not yet been resolved. This is, 
however, a very different question from whether thcit concerns IS stated arc adequa\c, without more, to establish 
irrcpanble injury sufficient to justify a stay. 
19 See Pctitionm' Reply at 2. 
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releases from its cleanup activities have been within regulatory limits.20 Thus, 
on the cardinal factor of irreparable injury, the Petitioners have failed to meet 
their burden.21 

The first factor - the likelihood of success on the merits - presents the 
same problem for the Petitioners. Certainly, their reliance in their October 9 
stay request upon the list of concerns in their hearing petition, along with the 
otherwise unexplained assertion that they expect to prevail on those issues,22 
is inadequate to meet their burden to establish a likelihood of success on the 
merits.23 

Nor do they meet their burden by the marginally more detailed discussion of 
some of these areas of concern set forth in their October 29 reply. In an effort 
to establish that Amendment No. 21 was authorized in violation of the National 
Environmental Policy Act of 1969 (NEPA),2-4 the Petitioners first allege that 
the Staff improperly failed to complete a full environmental impact statement 
(EIS) prior to decommissioning. Yet, contrary to their assertion that the Staff's 
noncompliance with NEPA is "clear,"2.S it is not apparent that the Staff's choice 
to prepare an environmental assessment (EA) rather than an EIS violated the 
controlling regulatory standards in 10 C'p.R. §§ 51.20, 51.21. 

The Petitioners' additional attempt to bolster their claim ofNEPA deficiencies 
by contending that the Staff's EA failed to characterize ofCsite contamination 
properly also falls far short of the mark. As proof of their mischaracteriza
tion assertion, the Petitioners offer as an exhibit sampling documentation from 
the Pennsylvania Department of Environmental Resources (PADER) that they 
maintain shows radiological contamination in local sewer lines.26 They also have 
submitted sampling documentation from the Pennsylvania Bureau of Laborato
ries that they allege shows radiological contamination on the property of peti
tioner Virostek and another local citizen located near the facility.27 As the B&W 
and Staff responses detail, however, the Petitioners' sampling documentation 
exhibit designed to show inadequate characterization of sewer line contamina
tion apparently indicates nothing more than the presence of naturally occurring 
uranium or atomic weapons testing-related cesium at the local sewage treatment 

20 S6e Ucmsee', Response at 6; Licensee', Reply at 11. 
II The Petitioners' ability to make an adequate showing !dative to this factor undoubtedly has been made more 
diflicuh by their Cailure to act promptly to ~ a stay. Bcc:ause the dcc:ommissicning ......t has been going 
on Cor Ierne time and hu not, as B&W has shown without c:mtndicticn. been the source of any releases above 
regulatory limita, lee wpTa note 20 and acoompanying text, the Petitioncn were c:onfronlCd with an even hanter 
task establishing that the ecntinuation or those activities will cause them injwy, impanble or othcrwiac. 
22 Su Petiticnc:rs' Hearing Petition Supplement at 10. 
23 S6. K.rr-Mc:G •• CMmU:al Corp. (West Chicago Rare Eanhs Facility). ALAB·928. 31 NRC 263, 770 (1990). 
24 42 U.S.C. § 4321 ., aeq. 
~ PctiticnCD' Reply at 1. 
26 , d., Exit. A. 
'r1'd., Exit. B. 
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plant 2S So too, as the Staff's response demonstrates, the radiation analyses the 
Petitioners put forth to show contamination on local offsite property can be 
satisfactorily explained in terms of naturally occurring uranium or cesium de
position resulting from atomic weapons testing.29 Consequently, neither of these 
exhibits is sufficient to establish their likelihood of success on the merits re
garding NEPA or other regulatory violations. 

Also on the issue of compliance with NEPA, the Petitioners maintain that 
"several hazardous chemicals have been found on site exceeding [Environmental 
Protection Agency (EPA)] Standards,"30 and that this, along with the recent 
unearthing of drums of unidentified waste, demonstrates that the NRC has failed 
to conduct an adequate assessment or to obtain the assistance of other federal 
and state agencies to ensure that chemical contamination is properly assessed 
and cleaned up. The Petitioners, however, have provided no substantiation for 
their statement about the existence of "hazardous chemicals," other than their 
reference to the recently excavated drums of chemicals. And with respect to 
these materials found during excavation of a former industrial facility adjacent to 
the B&W site, B&W indicates that they are being tested, PADER is being kept 
fully aware of the sampling results, and any hazardous materials can be dealt 
with under the contingency measures specified in the decommissioning plan 
for handling chemical wastes.3! Again, the Petitioners have failed to provide 
sufficiently compelling information to establish the likelihood they will prevail 
on the merits regarding purported NEPA violations. 

As their final example of NEPA-related violations regarding the decommis
sioning amendment, the Petitioners' assert that the EA inadequately discusses 
alternatives to the decommissioning methods set forth in the proposed cleanup 
plan. On the matter of decommissioning alternatives, the EA declares: . 

Alternative .oil decontamination methods using chemical or mechanical means were consid
ered, but there is no laboratory or industrial.cale experience thal would .uggest that chemical 
or mechanical methods could achieve the desired level of .oil cleanup for the Apollo lite. 

The NRC Staff also examined the details of the proposed action searching for alternative 
methods for implementing the basic digging, deconstruction, and crushing strategy. 

2S &. Uccnscc'. RcpIy at 6; Staff'. Reply at 1-9. In this regard. B&tW providcs evidence that the information 
!he l'I:liIianas provide on mpposed _ge treatment plant c:cnramination hu pn:viousIy been c:ansid=d by 
respmsible ollicWs in !he Pennsylvania Department of Environmental Resam:ca (pADER) and found to be 
attributable to natural. call1CS n!her !han the Apollo facilily. &. Uccnscc'. RcpIy, Altlcb. 2-
29 &. Staff'. Reply at 9. Al!haugh!he Staff'. November 9 supplemental rcsponae rccognizea !here may be 
acme lingering quc:ation about !he pmaibility of uranium contamination relati .... to me of the .amplea, ••• Staff'. 
Anawer, Affidavit of Dr. Jerry J. Swift Reaponding to Pzaiding Officer'. November 6, 1992 Memorandum and 
Order (Requesting Information) at 2-4, u B&tW points aut, the nlidity of !he .ampling melhocla lIIed createa 
lOme doubt about the nUdity and significance of !he results from !he analyses of !hose samp1cs, u. Uccnscc'. 
Anawerat4. 
30 Petitimczs' Reply at 2-
31 &. Uccnscc'. Reply It 9 &: n.lo. 
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No alternatives were identified that warranted investigation given the minimal impacts of the 
proposed action.32 

In the face of this statement on alternatives, in order to sustain their burden the 
Petitioners had to provide some indication of particular alternative decommis
sioning methods that the Staff should have considered. By failing to do so, they 
have not demonstrated a likelihood of success on this issue either. 

Finally, in an attempt to demonstrate that the Petitioners are likely to prevail 
on their arguments that the decommissioning process is being conducted im
properly so as to be hazardous to local citizens and the environment, Petitioners 
James and Helen Hutchison provided a series of twenty-four photographs of the 
site taken at various times between August 15 and October 24, 1992. Among 
the deficiencies in the decommissioning work the photos allegedly highlight are 
failure to cover contaminated materials on site while they are being hauled by 
truck and stored in piles; failure to take proper measures to contain dust from the 
demolition and decontamination of the former main processing building; gaps in 
the security fencing surrounding the site; rail cars loaded with contaminated ma
terials that are located too close to nearby residentiaVcommercial property and/or 
a main highway; and operation of smashing and crushing equipment without ad
equate dust control measures. Applicant B&W, however, has countered with an 
explanation for each photograph demonstrating that the purported problems are, 
in all significant respects, attributable to the Petitioners' misunderstanding or 
misinterpretation of the situations pictured.33 In this light, the photographs are 
not the kind of solid evidence necessary to establish a likelihood of success on 
the merits. 

The Petitioners thus have not made an adequate showing relative to the first 
two factors. This arguably makes an extensive analysis of the third and fourth 
factors unnecessary.34 Nonetheless, as to each, the Petitioners have failed to show 
that they support the imposition of a stay. 

On the mauer of harm to other parties, B&W asserts, and the Staff agrees, 
that B&W will suffer significant economic harm if a stay is granted." Applicant 
B&W estimates that a stay of decommissioning will cause it to sustain a 
minimum of $790,000 in shutdown, demobilization, and remobilization costs. In 
addition, B& Wand the Staff note that B& W has been shipping wastes containing 
greater than 2000 picocuries per gram (pCi/g) of uranium to one of the three 
existing low-level wastes sites at Barnwell, South Carolina; Beatty, Nevada; 

32Enviraunental Assessment for Decommissioning Ihe [B&W) Apollo SilC (June 12. 1992) at 6-1. Se; aLro 57 
Fed. Reg. at 28,540. 
33 Se. Liccnscc'a Reply. Attach. I. all.77. 
34 S •• Loll, '"4114 U,IWII, Co. (Shoreham Nuclear Power Station, Unil I), ALAB·810, 21 NRC 1616, 1620 
~1985). 
~ See Liccnscc'a Rcaponsc &17·8; Staff'a Response a17. 
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and Hanford, Washington. Both assert that under the provisions of the Low
Level Radioactive Waste Policy Amendments Act of 1985,36 if these three sites 
still remain available after January 1, 1993, B&W likely will face significantly 
increased fees to dispose of some 250 cubic feet of material above the 2000-
pCi/g level that, absent a stay, it intends to excavate and ship for disposal prior 
to the end of the year. The Petitioners have labeled these extensive additional 
financial expenditures irrelevant because the decommissioning plan is inadequate 
and illegal." Nonetheless, those expenses, the measure of which the Petitioners 
do not dispute, are a pertinent and significant concern under the third factor of 
harm to other parties.38 

As to the fourth factor of where does the public interest lie, the Petitioners 
do little to advance their position by putting forth the conclusory argument 
that the public interest rests with ensuring that there is a proper cleanup of all 
onsite and offsite contaminants consistent with all legal requirements.39 Rather, 
the showing by B&W and the Staff that the present cleanup actions meet all 
regulatory requirements and will result in the removal of a substantial volume 
of contaminated materials from Apollo for disposal in licensed waste facilities, 
is consistent with what the Commission recently has recognized as the public 
interest in seeing that the site is promptly and effectively remediated.40 Thus, 
as with the other three factors, the Petitioners have not shown that this public 
interest criterion weighs in favor of a stay. 

Under the terms of 10 C.F.R. §2.1263, the Petitioners' stay request is 
untimely. Moreover, based upon a consideration of the four factors specified in 
10 C.F.R. § 2.788, it is apparent that the Petitioners have failed to sustain their 
burden to demonstrate that a stay of the Staff's action approving Amendment 
No. 21 is appropriate. Accordingly, the Petitioners' October 9, 1992 request that 
an order be issued directing that B&W immediately cease site cleanup activities 
is denied. 

Because this concludes the Presiding Officer's consideration of the Petition
ers' stay request, in accordance with 10 C.F.R. §§ 2.788, 2.1263, within 10 days 
of service of this Memorandum and Order, the Petitioners may apply to the 
Commission for a stay of the Staff's action approving Amendment No. 21. 

3642 U.S.C.12021b .,..q. 
n Sc. Pctitionczs' Reply at 2-
38 Sc. PIUIad./p1oUJ Ekctric CD. (Limerick Gcnenting Station. Units 1 and 2), ALAB·8OS, 21 NRC 1595. 1602-03 
(1985). 
39 s •• Pctitionczs' Reply at 2-
40 s •• 57 Fed. Reg. 13,389.13,390, 13,392 (1992). 
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It is so ORDERED.41 

Bethesda. Maryland 
November 12, 1992 

O. Paul Bollwerk, III 
ADMINIS1RATIVE JUDGE 

41 Copiel of this Memonndwn and Order arc being provided to B&W. the SUff. and petitimer Viroctelt (for 
cliltribution to the other I'ditimcn) by facsimile tnnsmissim this date. 
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RULES OF PRACTICE: COLLATERAL ESTOPPEL; LACHES; LAW 
OF THE CASE; RES JUDICATA 

The repose doctrines of res judicata, collateral estoppel, laches, and law of 
the case are applicable in NRC adjudicatory proceedings generally. See. e.g .• 
Safety Light Corp. (Bloomsburg Site Decontamination). CLI-92-9, 35 NRC 156. 
159-60 (1992) Qaw of the case}; Houston Lighting and Power Co. (South Texas 
Project, Units 1 and 2), CLI-77-13, 5 NRC 1303, 1321 (1977) (laches); Alabama 
Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), CLI-74-12, 7 AEC 
203, 203-04 (1974) (res judicata and collateral estoppel). 

RULES OF PRACTICE: ANTITRUST PROCEDURE; COLLATERAL 
ESTOPPEL; LACHES; LAW OF THE CASE; RES JUDICATA 

The repose doctrines of res judicata, collateral estoppel, laches, and law of 
the case all may be applied in antitrust proceedings because u[1]itigation has the 
same conclusive power in antitrust as elsewhere." II P. Areeda & D. Thrner, 
Antitrust Law, 323, at 106 (1978). 

RULES OF PRACTICE: COLLATERAL ESTOPPEL; LACHES; LAW 
OF THE CASE; RES JUDICATA 

In applying the repose doctrines of res judicata. collateral estoppel, laches. 
and law of the case, particular attention must be paid to changed circumstances, 
either factual or legal. See id. at 106-19, 125-28. See also Farley. CLI-74-12, 
7 AEC at 203-04 (nonantitrust context). 

RULES OF PRACTICE: LAW OF THE CASE 

The repose doctrine of law of the case acts to bar relitigation of the same issue 
in subsequent stages of the same proceeding. See. e.g .• Arizona v. California. 
460 U.S. 60S, 618 (1983). See generally 18 C. Wright, A. Miller & E. Cooper, 
Federal Practice and Procedure §4478 (1981). 

RULES OF PRACTICE: COLLATERAL ESTOPPEL; RES 
JUDICATA 

The repose doctrines of res judicata and collateral estoppel are somewhat 
related. As described by the Supreme Court: 

Under the doctrine or res judicata. a judgment on the meriu in a prior suit ban a seamd 
suit involving the same parties or their privies based on the same cause or action. Under the 
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doctrine of collateral estoppel. on the other hand. the secood action is upon a different cause 
of action and the judgment in the prior suit precludes relitigation of issues actually litigated 
and necessary to the outcome of the first action. 

Parklane Hosiery Co. \I. Shore. 439 U.S. 322, 326 n.5 (1979) (citations omitted). 
Both doctrines thus bar relitigation by the same parties of the same substantive 
issue. Res judicata also bars litigation of an issue that could have been litigated 
in the prior cause of action. 

RULES OF PRACTICE: LACHES 

To establish the defense of laches, which is an equitable doctrine that bars the 
late filing of a claim if a party would be prejudiced because of its actions during 
the interim were taken in reliance on the right challenged by the claimant, "'the 
evidence must show both that the delay was unreasonable and that it prejudiced 
the defendant'" Van Bourg \I. Nilze. 388 F.2d 557, 565 (D.C. Cir. 1967) 
(quoting Powell \I. Zuckert. 366 F.2d 634, 636 (D.C. Cir. 1966». 

RULES OF PRACTICE: JURISDICTION (TIMELY CHALLENGE) 

The absence of "subject matter" jurisdiction may be raised at any time in a 
proceeding without regard to timeliness considerations. See generally 5A Wright 
& Miller, Federal Practice and Procedure. § 1350, at 200-04 (2d ed. 1990). 

ATOMIC ENERGY ACT: ANTITRUST PROVISION; SITUATION 
INCONSISTENT WITH THE ANTITRUST LAWS 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS 

In making a determination under AEA section 105c about the antitrust 
implications of a licensing action, the Commission must act to ensure that two 
results do not obtain: Activities under the license must not (1) "maintain" a 
"situation inconsistent with the antitrust laws" or (2) "create" such a situation. 
In making its ultimate determination about whether an applicant's activities 
under the license will result in a "situation inconsistent with the antitrust laws," 
the term "maintain" permits the Commission to look at the applicant's past 
and present competitive performance in the relevant market whereas the word 
"create" envisions that the Commission's assessment will be a forward-looking, 
predictive analysiS concerning the competitive environment in which the facility 
will operate. See Alabama Power Co. \I. NRC. 692 F.2d 1362, 1367-68 (11th 
Cir. 1982), cerl. denied. 464 U.S. 816 (1983). 
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STATUTORY CONSTRUCTION OR INTERPRETATIONS: 
GENERAL RULES 

fur any statutory interpretation question, a licensing board must first look at 
the structure and wording of the provision in question in an effort to discern its 
''plain meaning." 

ATOMIC ENERGY ACT: ANTITRUST PROVISION 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS 

In specifying which federal antitrust laws are implicated in an NRC antitrust 
review, ABA section 105 references all the major provisions governing antitrust 
regulation, including the Sherman, Clayton, and Federal Trade Commission 
Acts. 

ATOMIC ENERGY ACT: ANTITRUST PROVISION 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS 

Under ABA section 10Sc it is not necessary that the "situation" under 
consideration in the NRC's antitrust review involve an actual violation of the 
specified antitrust laws before the Commission can act The Commission 
has a broader authority that encompasses those instances in which there is a 
"reasonable probability" that those laws "or the policies clearly underlying those 
laws" will be infringed. Alabama Power Co., 692 F.2d at 1368. 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS 

It is a basic tenet that "the antitrust laws seek to prevent conduct which 
weakens or destroys competition." E. Kintner, An Antitrust Primer 15 (2d ed. 
1973); see Toledo Edison Co. (DaviS-Besse Nuclear Power Station, Units I, 
2, and 3), ALAB-S60, 10 NRC 265, 279 & n.34 (1979) (principal purpose of 
Sherman, Clayton, and Federal Trade Commission Acts is preservation of and 
encouragement of competition). 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST 
LAWS; MARKET POWER 

One of the cardinal precepts of antitrust regulation is that a commercial entity 
that is dominant in the relevant market (even if its dominance is lawfully gained) 
is accountable for the manner in which it exercises the degree of market power 
that dominance affords. See Otter Tail Power Co. v. United States, 410 U.S. 
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366, 377 (1973). See also A. Neal, The Antitrust Laws of the United States 126 
(2d ed. 1970). 

NRC ANTITRUST REVIEW: MARKET POWER; MONOPOLY 
POWER 

"Market power" is generally defined as the "power of a firm to affect the 
price which will prevail on the market in which the firm trades." L. Sullivan, 
Handbook of the Law of Antitrust § 8, at 30 (1977). See also n Areeda & Thrner, 
supra, ,501, at 322 ("Market power is the ability to raise price by restricting 
output j If a firm possesses market power such that it has a substantial power to 
exclude competitors by reducing price, then it is considered to have "monopoly 
power." See Sullivan, supra, § 22, at 76-78. 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST 
LAWS; MARKET POWER 

If an entity with market dominance utilizes its market power with the 
purpose of destroying competitors or to otherwise foreclose competition or 
gain a competitive advantage, then its conduct will violate the antitrust laws, 
specifically section 2 of the Sherman Act. See, e.g., Eastman KodaJc Co. v. 
Image Technical Services, Inc .• 119 L. Ed. 2d 265, 294 (1992); Otter Tail Power 
Co .• 410 U.S. at 377. 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST 
LAWS; MARKET POWER 

Under general antitrust principles, what is required relative to a particular 
competitive situation is an analysis of the existence and use of market power 
among competing firms to determine whether anticompetitive conditions exist 
This assessment is, in turn, based upon a number of different factors that have 
been recognized as providing some indicia of a firm's competitive potency in 
the relevant market, including firm size, market concentration, barriers to entry, 
pricing policy, profitability, and past competitive conduct See Sullivan, supra, 
§§ 22-32, at 74-93. 

ATOMIC ENERGY ACT: ANTITRUST PROVISION 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST 
LAWS; MARKET POWER 

Nothing in AEA section lOSe, or in the pertinent antitrust laws and cases, 
supports the proposition that traditional antitrust market power analysis is 
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inapplicable in the first instance when the assessment of the competitive impact 
of a particular asset (i.e., a nuclear facility) is involved. 

ATOMIC ENERGY ACT: ANTITRUST PROVISION 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST 
LAWS; MARKET POWER 

Consistent with the antitrust laws referenced in AEA section IOSc, what 
ultimately is at issue under that provision is not a competitor's comparative cost 
of doing business, but rather its possession and use of market power. And if a 
commercial entity's market dominance gives it the power to affect competition, 
how it uses that power - not merely its cost of doing business - remains the 
locus for any antitrust analysis under section IOSc. 

ATOMIC ENERGY ACT: ANTITRUST PROVISION; SITUATION 
INCONSISTENT WITH THE ANTITRUST LAWS (REMEDY) 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST 
LAWS; MARKET POWER; REMEDIAL AUTHORITY 

During an antitrust review under AEA section IOSc, if it can be demonstrated 
that market power has or would be misused, then with cause to believe that the 
applicant's "activities under the license would create or maintain a situation 
inconsistent with the antitrust laws" the Commission can intervene to take 
remedial measures. On the other hand, if the Commission reaches a judgment 
that an otherwise dominant utility has not and will not abuse its market power, 
i.e., that its "activities under the license" will not "create or maintain a situation 
inconsistent with the antitrust laws," then the Commission need not intercede. 

ATOMIC ENERGY ACT: ANTITRUST PROVISION 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS 

In reaching a judgment under AEA section IOSc about a utility's "activities 
under the license," the Commission is permitted to undertake a "broad inquiry" 
into an applicant's conduct See Alabama Power Co., 692 F.2d at 1368. 
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ATOMIC ENERGY ACT: ANTITRUST PROVISION 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST 
LAWS; MARKET POWER 

AEA section 10Sc directs that the focus of the Commission's consideration 
during an antitrust review must be whether, considering a variety of factors, a 
nuclear utility has market dominance and, if so, given its past (and predicted) 
competitive behavior, whether it can and will use that market power in its 
activities relating to the operation of its licensed facility to affect adversely the 
competitive situation in the relevant market. 

STATUTORY CONSTRUCTION OR INTERPRETATIONS: 
GENERAL RULES; WEIGHT 

"Absent a clearly expressed legislative intention to the contrary, [the language 
of the statute itself] must ordinarily be regarded as conclusive." Consumer 
Product Safety Commission v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980». 
The Supreme Court recently has gone even further, indicating that, when the 
words of a statute are unambiguous, no further judicial inquiry into legislative 
history of the language is permissible: 

[C]anoos of construction are no more than rules of thumb that help courts determine the 
meaning of legislatioo, and in interpreting a statute a court should always tum fint to one, 
cardinal canon before all othen. We have stated time and again that courts must presume that 
a legislature says in a statute what it means and means in a statute what it says there. When 
the words of a statute are unambiguous, then, this first canon is also the last: "Judicial 
inquiry is complete." 

Connecticut National Bank v. Germain, 117 L. Ed. 2d 391, 397-98 (l992) 
(citations omitted). 

STATUTORY CONSTRUCTION OR INTERPRETATIONS: 
LEGISLATIVE HISTORY 

The "best source of legislative history" is the congressional reports on a 
particular bill. See Alabama Power Co., 692 F.2d at 1368. 

STATUTORY CONSTRUCTION OR INTERPRETATIONS: 
LEGISLATIVE HISTORY; WEIGHT 

Statements of witnesses during a congressional commiuee hearing that are 
neither made by a member of Congress nor referenced in the relevant committee 
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report are normally to be accorded little, if any, weight See Kelly v. Robinson, 
479 U.S. 36, 50 n.13 (1986). 

DUE PROCESS: EQUAL PROTECTION 

An equal protection challenge to an economic classification is reviewed under 
the rational basis standard, which requires that any classifications established in 
the challenged statute must rationaIly further a legitimate government objective. 
See, e.g., Nordlinger v. Hahn, 120 L. Ed. 2d 1, 12 (1992). 

ATOMIC ENERGY ACT: ANTITRUST PROVISION 

AEA section 105 reflects the congressional concern that the unique technol
ogy underlying commercial power reactors, which in its crucial initial stages 
was largely government developed and financed, should not become a tool for 
increasing the competitive advantage of some private utilities at the expense of 
others. See Alabama Power Co., supra, 692 F.2d at 1368-69. See also Con
sumers Power Co. (Midland Plant, Units 1 and 2), ALAB-452, 6 NRC 892, 
109S (1977). 

STATUTORY CONSTRUCTION OR INTERPRETATIONS: 
DEFERENCE 

A legislative body will be afforded a large measure of deference in its choice 
of which aspects of a particular evil it wishes to eliminate. See, e.g., Minnesota 
v. Clover Lea/Creamery Co., 449 U.S. 456, 466 (1981). 

BIAS OR PREJUDGMENT: STANDARDS 

DISQUALIFlCATION: STANDARDS 

In reviewing an agency decision allegedly subjcct to bias, including improper 
legislative influence, the independent assessment of an adjudicatory decision
maker regarding the merits of the parties' legal (as opposed to factual) positions 
will attenuate any earlier impropriety. See Gu/fOil Corp. v. FPC, 563 F.2d 588, 
611-12 (3d Cit. 1977), cerl. denied, 434 U.S. 1062 (1978). 

ATOMIC ENERGY ACT: ANTITRUST PROVISION 

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS 

Rooted as it is in existing antitrust law principles, a previous agency finding 
under ABA section 10Sc(S) that a "situation inconsistent with the antitrust laws" 
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exists and requires the imposition of remedial license conditions cannot be 
abrogated merely because of financial adversity. Compare I P. Arceda & D. 
Thrner, Antitrust Law, 104, at 7 -8. ("[T]he courts have given almost undeviating 
priority to competition over claims that restrictive agreements are necessary to 
mitigate economic distress. The reasoning has been clearly stated: given the 
competitive mandate of the antitrust laws, such claims must be addressed to 
Congress rather than the courts" (footnotes omitted).) 
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DECISION 
(Granting Summary Disposition in Favor of 

NRC Staff and Intervenors on "Bedrock" Legal 
Issue and Denying Applicants' Requests to 

Suspend Antitrust License Conditions; Dismissing 
Contentions on Staff Bias; and Terminating Proceeding) 

This proceeding involves a challenge by licensees Ohio Edison Company 
(OE), Cleveland Electric Illuminating Company (CEI), and Toledo Edison 
Company (TE) (hereinafter referred to collectively as "the Applicants'') to the 
NRC Staff's denial of their applications to suspend certain antitrust conditions 
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in the operating licenses for the Perry Nuclear Power Plant, Unit I, and the 
Davis-Besse Nuclear Power Station, Unit V As a consequence of administrative 
litigation over a decade ago,2 those conditions were imposed based upon a 
finding that, in accordance with section IOSc(5) of the Atomic Energy Act 
(AEA),3 the Applicants' "activities under the[ir] license[s] would create or 
maintain a situation inconsistent with the antitrust laws." 

Now pending before us are summary disposition motions and responses filed 
by the Applicants, the Staff, and various intervening parties addressing what 
has come to be known as the "bedrock" legal issue in this proceeding. As 
posited by the parties, this issue involves the question whether the Commission 
has the authority to continue to impose antitrust conditions in the face of what 
the Applicants claim are existing circumstances that render those limitations 
inappropriate, i.e., in which the cost of electricity generated at a nuclear facility 
is greater than that from other competing sources. In addition, some of the 
parties pose the subsidiary issue whether, in light of the previous administrative 
litigation regarding the application of section IOSc to the Applicants' activities, 
the Applicants now are barred from raising the "bedrock" issue by various legal 
doctrines of repose. 

For the reasons explained in Part II of this Decision, we conclude that none of 
the cited repose principles precludes the litigation of the "bedrock" legal issue in 
this proceeding. Further, in Part III we find against the Applicants and in favor of 
the Staff and the various intervening parties on the merits of the "bedrock" issue. 
Finally, we conclude in Part IV that, as a result of our legally grounded resolution 
of this central substantive issue, we need give no further consideration to several 
previously admitted contentions regarding alleged improper Staff bias against 
applicant OE's license condition suspension request resulting from purported 
inappropriate congressional interference in the Staff's decisional process. The 
upshot of these determinations is that, in accord with the Staff's assessment, the 
suspension applications are denied and this proceeding is terminated. 

I. BACKGROUND 

The genesis of this litigation was the Staff's April 24, 1991 denial of the 
Applicants' requests for suspension of the antitrust conditions in the Perry and 

10E is an Investor-owned clCClric utility and is a patt owner of the P=y pllnL CEI and TE arc wholly owned 
subsidiaries of Ccntcrior Energy Corporation, a public utility holding company, and patt owners of the P=y and 
navis-Besse facilities_ The two other co-owners of the P=y facility, Pennsylvania Power Company and Duquesne 
Ught Company, have not joined in the nqucsts of OE, CEI, and TE for suspension of the antitnlst conditions in 
the P=y license. 

2 See Tokdo Edisoll Co. (Davis-Besse Nuclear Power Station, Units 1,2. and 3), lllP-77-1, S NRC 133 (1977), 
aff'd as flllJdified, AIAB-S60, 10 NRC 26S (1979). 

342 U.S.c. § 213S(c)(S). 
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Davis-Besse operating licenses.4 As is detailed in our October 7 , 1991 Preheating 
Conference Order,' hearing requests contesting this Staff action were filed by 
the Applicants. The Staff filed a response stating that it did not oppose the 
requests so long as litigation was limited to issues raised previously before the 
Staff. In addition, other interested organizations including the City of Cleveland, 
Ohio (Cleveland), American Municipal Power-Ohio, Inc. (AMP-Ohio), the 
City of Brook Park, Ohio (Brook Park) (all of which are actual or potential 
customers or competitors of the Applicants), Alabama Electric Cooperative, Inc. 
(AEC), and the United States Department of Justice (DOJ) sought to intervene 
in any adjudicatory proceeding that might be convened. All of these Intervenors 
expressed support for the Staff's denial of the applications. 

After conducting a preheating conference in October 1991, we granted 
party status to the Applicants and all Intervenors except Brook Park, whose 
intervention request we denied principally for lack of standing.1S Additionally, at 
the parties' suggestion, we provided an opportunity to submit a joint statement 
delineating the so-called ''bedrock'' legal issue concerning the Commission's 
authority under section IOSc, the merits of which would then be addressed in 
motions for summary disposition.' 

In a letter to the Board, dated November 7, 1991, the parties framed the 
''bedrock" legal issue as follows: 

Is the Commissioo without authority as a maller of law under Section lOS of the Atomic 
Energy Act to retain the antitrust license conditions cootained in an operating license if it 
finds that the actual cost of electricity from the licensed nuclear power plant is higher than 
the cost of electricity from alternative sources. all as appropriately measured and compared?8 

The parties further agreed to litigate the following subsidiary matter: 

Are the Applicants' requests for suspension of the antitrust license conditioos barred by res 
judicata, or collateral estoppel. or laches. or the law of the case?' 

With regard to the "bedrock" legal issue, the Applicants have recognized that, 
if they prevail in their position that the Commission lacks such authority as a 
matter of law, they could then proceed to present evidence establishing that the 
electricity being produced at their facilities is, in fact, higher in cost than that 
available from alternative sources. On the other hand, if they do not prevail on 

4 s,' S6 Fed. Reg. 'JIJ,OS7 (1991). 
5 s,' lBP·91·3B, 34 NRC 229, 236-37 (1991), aff'd, CU·92·11, 36 NRC 4' (1992), p,ritio,,/o, ".iIw /Iud, 

No. 92·1532 (D.c. Cit. Oct. 9, 1992). 
C5 s" id., 34 NRC at 237·54. 
, S" id. at 258-S9. 
BLeuer fran R. GoIc1bc:rg to [Licensing Board) (Nov. 7, 1991) at 1·2. 
91d. at 2. 
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this question, their substantive challenge to the Staff's refusal to suspend the 
conditions, at least before us, will be at an end.10 

Acting in accord with our unpublished scheduling orders of November 14, 
1991, February 7, 1992, and March 20, 1992, the Applicants, the Staff, and 
Intervenors DOJ, Cleveland, AMP-Ohio, and AEC filed summary disposition 
motions and responses to such motions. In their joint summary disposition mo
tion, the Applicants have urged that we answer the "bedrock" legal issue in 
the affirmative and enter judgment in their favor.l1 The Staff and Intervenors 
DOJ, Cleveland, AMP-Ohio, and AEC in their responses and/or cross-motions 
contend that a negative response to that question is required and that judgment 
should be in their favor.11 In addition, Intervenor Cleveland asserts that summary 
disposition in its favor is appropriate on the basis of the previously specified 
repose doctrines, a position championed in part by Intervenor AEC and chal
lenged by both the Applicants and the Staff.13 

The parties presented oral argument on the pending motions on June 10, 
1992.14 At the conclusion of the argument, counsel for Brook Park came 
forward to advise the Board that it once again would seek to intervene in 
this proceeding.1S Thereafter, in a June 15, 1992 filing Brook Park sought to 
intervene out of time.16 The Applicants opposed Brook Park's request; the Staff 
supported itP In an August 6, 1992 decision, we granted Brook Park's petition, 

10 Su LBP-91-38, 34 NRC at 258-59. In addition to Ihe "bedrock" legal issue, we also admitted for litigation a 
contention proffered by licensee OE alleging Ihat Ihe Staff', decisionmaking process on its application to suspend 
Ihe antitrust conditions in Ihe Perry opcnting license had been subjected to improper congressional influence. 
Ihereby resulting in an inappropriate, continuing Staff biu against its suspension request. Su id. It 255-58. In a 
November 20. 1991 order. Ihe Commission suspended discovery on lhat issue and di=ted Ihat we take no funher 
action to resolve it, pending cur resolution of Ihe "bedrock" legalissue. Su Cll-91-15. 34 NRC 269,271 (1991). 
As we explain in Part rv of !his Decision. our resolution of Ihe "bcdroclt" legal issue makes it unnecessary Ihat 
we give funher considcntion to Ihe merits of !his bias issue. 
11 Su Applicants' Motion for Summary Disposition (Jan. 6. 1992) [hereinafter Applicants' Motion]. 
11 Su NRC Staff', Answer in Opposition to Applicant[s') Motion for Summary Disposition and NRC Staff', 

Cross·Motion for Summary Disposition (Mar. 9, 1992) [hereinafter Staff', Cross·Motion]; Response of [OOJ] to 
Applicant[s'] Motion for Summary Disposition (Mar. 9, 1992); Motion for Summary Disposition of [C1evc1and] 
and Answer in Opposition to Applicants' Motion for Summary Disposition (Mar. 9, 1992) at 16-64 [hcreinafter 
Cleveland', Cross· Motion); Brief of [AMP-Ohio) in Opposition to Applicants' Motion for Summary Disposition 
and Cross·Motion for Summary Disposition (Mar. 9, 1992) [hereinafter AMP-Ohio', Cross·Motion]; [AEC',] 
Combined Cross·Motion for Summary Disposition and Response to Applicants' Motion for Summary Disposition 
(Mar. 9, 1992) [hereinafter AEC', Cross·Motion). 
13C1evc1and', Cross·Motion at 64-80; AEC', Cross·Motion at 5-6; Applicants' Reply to Opposition Cross· 

Motions for Summary Disposition and Responses to Applicants' Summary Disposition Motion (May 7, 1992) at 
9G-II0 [hereinafter Applicants' Reply); NRC Staff', Answer to Ihe Motion for Summary Disposition of Intervenor 
[Cleveland] (May 7, 1992) [hereinafter Staff', Answer); Reply of [Cleveland] to Arguments of Applicants and 
NRC Staff wilh Respect to Ihe Issues of Law of Ihe Case, Res Judicata, Collatcnl Estoppel and Laches (May 26. 
1992) [hereinafter Cleveland', Reply]. 
14 Su Tr. 237447. 
15 Su Tr. 44647. 
16 Su Amended Petition of [Brook Parle] for Leave to Intervene Out of rune (June IS. 1992). 
17 Su Applicants' Answer in Opposition to Ihe Amended Petition of [Brook Pade) ror Leave to Intervene Out of 

rune (June 30, 1992); NRC Stafr', Answer to Amended Petition of [Broolt Parle] for Leave to Intervene Out of 
rune (July 6, 1992). 
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concluding that recent developments regarding the city's establishment of . 
municipal electrical system had cured the earlier standing deficiency and that 
intervention was appropriate under a balancing of the five factors governing 
late intervention, as set forth in 10 C.F.R. § 2.714(a)(i)-(v).18 Thereafter, in 
accordance with a directive in our August 6 determination, Brook Park submitted 
a filing designating those portions of the other parties' previously filed summary 
disposition pleadings it wishes to adopt From this designation, it is clear Brook 
Park generally supports the positions of the Staff and the other intervenors on 
the "bedrock" legal issue, as well as Cleveland's position on the application of 
the repose doctrine of law of the case and AEC's arguments on res judicata and 
collateral estoppeI.19 

II. APPLICABILITY OF VARIOUS REPOSE DOCTRINES 

At the outset, we turn to the motion of Cleveland that would preclude, for 
essentially procedural reasons, our consideration of the merits of the Applicants' 
requests to suspend the Perry and Davis-Besse antitrust license conditions. As 
set forth earlier,20 this question encompasses whether the Applicants' requests 
for suspension of these antitrust license conditions are barred by the repose 
doctrines of res judicata. collateral estoppel, laches, or the law of the case. 

In its cross-motion for summary disposition, Cleveland claims with respect 
to these subjects that each is applicable in NRC licensing proceedings and 
should bar consideration of the Applicants' amendment requests at this time.21 
AEC asserts a similar position with respect only to res judicata and collateral 
estoppel.22 In each case, Cleveland's claim (supported by AEC) is that the 
"bedrock" legal issue in this proceeding has already been litigated or, if not, 
should have been litigated at an earlier date.2.3 

Cleveland deems this purported litigation to have taken place in 1976-1979, 
during the Davis-Besse proceeding that resulted in the antitrust conditions now 
at issue being placed into the operating license for the Davis-Besse facility and 
the construction permits for the Perry facility.24 Specifically, Cleveland declares 
that, in appealing the imposition of antitrust conditions by the Licensing Board, 
the Applicants contended that there was no nexus between the conditions and 

18S" LBP·92-19, 36 NRC 98 (1992). 
19Dcsignation or [Brook PaIk] of Adopted Portions of Summary Disposition Pleadings (Aug. 17, 1992) at 1·3. 
20 S" supra note 9 and accompanying text. 
21 Cleveland', Cross·Motion at 64-80. S" also Cleveland', Reply; Tr. 376-78, 379·80, 424-27. 
22 AEC'a Cross·Motion at 5-6. 
23 Recently admitted intervenor Brook Park has adopted the arguments of Cleveland with respect to law of the 

case but not with respect to res judicata, collateral estoppel, or laches; however, Brook: PaIk has adopted AEC', 
essentially similar arguments on res judicata and collateral estoppel. S" supra note 19 and accompanying text. 
24 See supra notes 2·3 and accompanying text. 
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the facility unless the facility were lower in cost than its competition. Given 
the failure of the Appeal Board to accept that argument and the consequent lack 
of any finding of lower cost, Cleveland asserts that the Applicants already have 
had the "bedrock" legal issue resolved against them.2.5 

The Applicants and the Staff each respond to the claims of Cleveland and 
AEC in this regard. Both assert that the "bedrock" legal issue has not yet been 
decided and should be resolved on the merits at this time.26 

We note initially that all of these principles of repose are applicable in NRC 
adjudicatory proceedings generally.2' Further, all may be applied in antitrust 
proceedings such as this one because "[l]itigation has the same conclusive power 
in antitrust as elsewhere.''28 In so applying these principles, however, we must 
pay particular attention to changed circumstances, either factual or legal.29 

With these precepts in mind, we tum to the particular repose arguments 
advanced by Cleveland. 

A. Law of the Case 

The repose doctrine of law of the case acts to bar relitigation of the same 
issue in subsequent stages of the same proceeding.30 According to Cleveland, 
the doctrine includes all issues that were resolved "in substance," and even 
incorporates legally significant issues of fact that have already been decided by 
a reviewing body, i.e., the Appeal Board or the Commission.31 

fur law of the case to be applicable here, however, the "bedrock" issue that 
Cleveland claims has been resolved had to be litigated and decided in this very 
proceeding. Cleveland asserts that the present applications for "amendment" are 
clearly one part of an ongoing, sequential, multistage license proceeding that is 
the same as the proceeding in which the conditions were originally imposed. 
As support for this claim, Cleveland cites a footnote from an Appeal Board 
decision in the Farley operating license proceeding that posits - but explicitly 
does not decide - that for res judicata purposes, there is a basis for treating 
an operating license proceeding as involving the same "cause of action" as a 

2.5 See Clcvcland'. Cross·Motion .t 65-66. 
26 See supra note 13 and acc:cmpanying tat; Tr. 272-75, 3()6.10, 320-24. Sel also Tr.383 (statement of AMP

Ohio). 
'r1 See, e.,., Sa/ety U,,,, Corp. (Bloansburg Site Dcc:mtamination), ClJ-92-9, 35 NRC 156, 159-60 (1992) o.w 

of the case); IIOUSlOrt U,""'" aItd P~r Co. (South TcxlS Project, Units 1 and 2), ClJ-77-13, 5 NRC 1303, 
1321 (1977) (laches); Alab/ZIM P~r Co. (Ioseph M. F.r1ey Nuclear Plant, Units 1 and 2), ClJ-74-12, 7 AEC 
203,203-04 (1974) (res judic.ta and collateral cstoppcl). 
28 n p. Arced. & D. Turner, AlIlitnLrl Law '323, .t 106 (1978). 
29 Su id..t 1()6.19, 125-28. Su alto Farlly, CU-74-12. 7 AEC.t 203-04 (nonantitnlst context). 
30See, •. ,.,Arizoroa 1/. California, 460 U.s. 605, 618 (1983). Sel ,eMrally 18 C. Wright, A. Miller & E. Cooper, 

F.IUM Practice aN!. Proc.dur. §4478 (1981). 
31 Clcvcl.nd'. Reply .t 5-6. 
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construction permit proceeding.32 It also cites the Licensing Board's observation 
in the South Texas antitrust proceeding that construction permit and operating 
license proceedings may not always have to be viewed rigidly as falling into 
separate, insulated boxes.33 In addition, Cleveland relies on the circumstance 
that the Commission has utilized the same docket number for this proceeding 
as for the construction permit and operating license proceedings.34 

None of the cited appeal board or licensing board authority persuades us 
that this amendment proceeding is the same proceeding as that in which the 
antitrust license conditions at issue here were imposed. The Farley precedent 
is dicta and, in any event, by its terms applies to res judicata and not "law of 
the case." Also, the Farley proceeding resulted in litigation of the issues in 
question based on "changed circumstances." The South Texas observation was 
in essence reversed by the Appeal Board - not so much on "other grounds," as 
Cleveland asserts, but by reliance on the '1urisdictional-box" concept that was 
rejected by the Licensing Board.35 

As to Cleveland's "identity of docket numbers" concept, in our Preheanng 
Conference Order, we already rejected this as a valid foundation for concluding 
that this proceeding is a continuation of the proceeding that resulted in the 
imposition of the antitrust conditions at issue.36 Our ruling there thus became 
the "law of the case" and, having been provided with no reason that would cause 
us to change our views here, we adhere to it now.37 

B. Res Judicata and Collateral Estoppel 

The repose doctrines of res judicata and collateral estoppel are somewhat 
related. As described by the Supreme Court: 

Under the doctrine of res judicata, a judgment on the merits in a prior suit bars a second 
suit involving the same panies or their privies based 00 the same cause of action. Under the 
doctrine of collateral estoppel, on the other hand, the secood action is upon a different cause 

32Su Alabama Po>wr Co. (Joseph M. Farley Nuclear Plant, Units I and 2), ALAB-182, 7 AEC 210, 215 n.7, 
wrII2NUd 011 olAlr I'olUldr, CU-74-12, 7 AEC 203 (1974). 
33 S66 Ho ... 101I Ughlilll aNl Po>wr Co. (South Tellas Project, Units I and 2), WP-764I, 4 NRC 571, 575 

(1976). 
34 AI additional support for its position that the "bedrock" issue has been resolved in this proceeding. Cleveland 

cites a prd!caring conference colloquy between one Board member and one of the counsel for the Applicants. S66 
Cleveland', Reply at 5-6 (citing Tr. 150-51). That discussion, however, did nlll relate to a determination about the 
"bedrock" issue of coat. but only to the question of anticompetiti\'C conduct and, in any event, did nlll "'Present 
• Board ruling. 

35 S .. HolU/olI U,hlill, alld Po>w, Co. (South Texas Project, Units I and 2), ALAB-381, 5 NRC 582, 590-91 
(1977). 
36 S .. WP-91-3B, 34 NRC at 244 n.43. 
J7 The Applicants have also pointed to the discretionary nature of the "law of the case" doctrine. Su Applicants' 

Reply at 107-0B. AI a matter of sound policy, we would not preclude the litigation of the "bedrock" legal issue on 
law of the case grounds because, .. we Ihall ace, 66C ;1I{,a p. 285, the "bedrock" issue is nlll sufficieruly limilar 

to those matters litigated in the earlier proceeding in light of changed c:in:umstances. 

284 



of action and the judgment in the prior suit precludes relitigatioo of issues actually litigated 
and necessary to the outcome of the first actioo.38 

Both doctrines thus bar relitigation by the same parties of the same substantive 
issue. Res judicata also bars litigation of an issue that could have been litigated 
in the prior cause of action. 

In claiming that the "bedrock" legal issue was in fact resolved in the Davis
Besse licensing proceeding that resulted in the antitrust conditions being imposed 
on the Applicants, Cleveland references an argument by the Applicants before 
the Appeal Board that there could be no nexus between the "activities under the 
license" and the anti competitive "situation," as required by section IOSc, unless 
nuclear power were cheaper than any other type of power. The Applicants there 
presented evidence to the effect that nuclear power was not necessarily cheaper 
than other forms of power. Because the Appeal Board found the requisite nexus, 
Cleveland asserts, it must have determined that low cost was not a factor in 
determining applicability of the antitrust licensing provisions of section IOSc. 

As the Applicants and the Staff point out here, the issue litigated earlier 
was not the same as the "bedrock" legal issue now before us. In the earlier 
proceeding, the Applicants' testimony appears to have recognized not only 
the possible erosion of economic benefits but also that there were still cost 
advantages to nuclear plants. Thus, the "bedrock" issue of whether license 
conditions could be imposed absent a showing of lower comparative costs was 
not squarely raised by the Applicants or any other parties to that proceeding 
and, more importantly, was not addressed or decided by the Licensing Board or 
the Appeal Board. Moreover, given the evidence of the possible advantage of 
nuclear power to which we have referred, we are hard pressed to find that the 
Applicants were under an obligation to litigate the "bedrock" legal issue during 
the earlier licensing proceeding. 

Without detailing all aspects of the two doctrines, it is clear to us that under 
these circumstances their central feature - the identity of issues - has not 
been met. Beyond that, it is apparent that the Applicants here are asserting 
"changed circumstances" - an exception to the application of both doctrines39 

- as a foundation for their current applications. Thus, neither res judicata nor 
collateral estoppel bars litigation of the "bedrock" legal issue at this time. 

C. Laches 

The final repose doctrine asserted by Cleveland as precluding litigation of 
the "bedrock" legal issue is laches. Cleveland portrays laches as "an equitable 

38 ParllaM 110M" Co. Y. Slwr~. 439 u.s. 322. 326 noS (1979) (citations anilled). 
39 S~~ Faru,. AUJ)·182, 7 AEC at 21S. 
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doctrine that bars the late filing of a claim if a party would be prejudiced 
because of its actions during the interim in reliance on the right challenged by 
the claimant."40 fur their part, the Applicants note that to "establish the defense 
of laches 'the evidence must show both that the delay was unreasonable and 
that it prejudiced the defendant.' ''41 

Cleveland bases its laches claim on the following circumstances: (1) each 
of the events cited by the Applicants as the basis for their current applications 
occurred no later than 1977 ("i.e., changes in regulatory requirements and 
adverse economic conditions"42); (2) the LicenSing Board initial decision first 
imposing antitrust conditions was issued in 1977; (3) that decision was affirmed 
(with minor modifications) by the Appeal Board in 1979; and (4) the current 
applications were not filed until September 1987 (by OE) and May 1988 (by CEI 
and TE), 10 years or more after the cited events. Cleveland asserts that, given 
this sequence of events, it acted in reasonable reliance on the antitrust conditions 
in making certain capital investments (e.g., interconnections, substations, and 
transmission and distribution lines) and thus was injured by the delay in the 
Applicants' filings.4J 

The licensing board and appeal board decisions cited by Cleveland related 
to the antitrust conditions to be applied to the Davis-Besse operating license 
and to the Perry construction permits. Operation of the Davis-Besse reactor 
was authorized in April 1977, with commercial operation achieved in July 
1978. Operation of the Perry facility was authorized in November 1986, with 
commercial operation achieved by November 1987."" The question thus becomes 
one of the reasonableness of the May 1988 CEI/IE application with respect 
to Davis-Besse (almost 10 years after the initiation of commercial operation) 
and of OE's November 1987 Perry application (simultaneous with commercial 
operation) and the May 1988 CEI/IE Perry application (some 6 months after 
commercial operation). 

The Applicants have stressed the importance of commercial operating cost 
data in reaching their conclusion about the high costs of the reactors.'" Conse
quently, because the Perry facility did not begin operation until 1987, all the 
essential information backing their amendment requests regarding that facility 
was not, contrary to Cleveland's claims, available by 1977. The OE and cElrrn 
applications regarding Perry thus were clearly not unreasonably delayed. While 

40Clcvdand•• Cross·Motion at 77. 
41 Applicantl' Reply at 108 n.2S3, (quoting Vall Bourg Y. Niue, 388 F.2d SS7, S6S (D.c. Cir. 1967) (quoting 

Powell Y. lucurt. 366 F.2d 634, 636 (D.c. Cir. 1966»). 
42 Clcvdand" Czoq·Motion a179. 
4J Set id. at 79-80. 
""S •• Applicants' Reply at 108. Su aLro NRC Information Digest, NURE(j-13S0, VoL 4, App. A at 81, 86 

(1992 ed.). (Cleveland citeS Ihe 1991 edition of NUREG-13S0. St, C1evdand', Reply aI13.) 
.. , Sit Applicanu' Reply at 109. 
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the CEIII'E application with respect to Davis-Besse might conceivably have been 
filed somewhat earlier, because the same "bedrock" legal issue is presented by 
all of the applications before us, we decline to invoke an equitable doctrine to 
bar litigation of a particular portion of the amendment requests.46 

m. THE ''BEDROCK'' LEGAL ISSUE 

Having determined that the preclusion doctrines Cleveland seeks to interpose 
are not applicable in this instance, we turn to the merits of the "bedrock" 
legal issue presented by the parties. The Applicants contend that ''the NRC's 
antitrust authority does not extend to situations where a licensed nuclear facility 
produces high-cost electricity."47 In support of this proposition, they rely upon 
what they characterize as the "logical" interpretation of the terms of section 
105c, which they also assert is consistent with both existing Commission and 
DOJ interpretations of the meaning of section 105c. In addition, they contend 
that the legislative history of the 1970 amendments to the Atomic Energy Act 
that fashioned section 105c in its present form supports their interpretation of 
this statutory provision. Finally, they declare that a failure to apply the statute 
in the manner they espouse would violate their right to equal protection under 
the laws, as guaranteed by the Due Process Clause of the Fifth Amendment to 
the Constitution. We consider each of these grounds in turn. 

A. The ''Plain Meaning" of Section lOSc 

As the parties' pleadings make clear, the central focus of this litigation is the 
meaning of several particular portions of AEA section 105c(5)-(6). These merit 
some brief description. 

Section 105c mandates that as part of its consideration of a pending applica
tion for a facility construction permit or, in some instances, an operating license, 
the Commission is to give consideration to the antitrust implications of the pro
posed licensing action. If the Commission finds in accordance with section 

46 One further matter regarding laches should be noted. The Staff states that If the Applicants are correct that the 
Commission lacks legal authority to retain antitrust license conditions when nuclear power is higher in cost than 
alternative sources. Cleveland has failed to explain how laches, which requires a showing of untimeliness, can 
be utilized to preclude the Applicants from contesting such a "jurisdictional" void in the Commission's authority. 
See Staff's Answer at 8. It Is, of course, well established that the absence of "subject matter" jurisdiction may be 
raised at any time In a proceeding without regard to timeliness considerations. See generally SA Wright & Miller, 
supra, § 1350, at 2~ (2d ed. 1990). Because we reject the substance of the Applicants' claims concerning 
the "bedrock" legal Issue, see Part m, supra, we need not reach the issue of whether they are "jurisdictional" in 
this sense, a matter about which the Applicants themselves apparently are not in agreement Compare Tr. 273·74 
(Charnoff) with Tr. 308·09 (Murphy). Nonetheless, if the "bedroc\c" issue is Indeed a "jurisdictional" matter, this 
would provide another reason for declining to bar any of the claims before us on the ground of laches. 

47 Applicants' Motion at 12. 
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IOSc(S) that, based on advice from the Justice Department and the results of 
any hearing it might convene, the "activities under the license would create or 
maintain a situation inconsistent with the antitrust laws," then section IOSc(6) 
authorizes it to condition the construction permit or operating license to address 
the adverse antitrust aspects that may arise from permit or license issuance!S 
It is apparent that the statutory language "create or maintain a situation incon
sistent with the antitrust laws" requires that in making a determination under 
section IOSc, the Commission must act to ensure that two results do not obtain: 
Activities under the license must not (1) "maintain" a "situation inconsistent 
with the antitrust laws" or (2) "create" such a situation. 

As the Applicants point out, 49 this gives the Commission a Janus-like field of 
vision in antitrust matters. In making its ultimate determination about whether 
an applicant's activities under the license will result in a "situation inconsistent 
with the antitrust laws," the term "maintain" permits the Commission to look at 
the applicant's past and present competitive performance in the relevant market 
whereas the word "create" envisions that the Commission's assessment will be a 
forward-looking, predictive analysis concerning the competitive environment in 
which the facility will operate.50 Ultimately, based upon its findings about.what 
the competitive circumstances in the relevant economic environment were, are, 
and will be, the Commission must determine whether the applicant's activities 
under the license in those circumstances will result in a "situation inconsistent 
with the antitrust laws." 

1. The Parties' Positions 

The Applicants assert in their initial motion and their reply brief that under 
section IOSc the Commission is assigned the very specific task of determining 

4&In full, parlgnphs (S) and (6) of AEA .caim lOSe provide: 
(S) Promptly upm zeceipt of the Attorney General'. advice, the Commissim shaU publish the advice 

in the Fedenl Register. Where the Attorney General advises thatlhcn: may be adverse antitrust aspects 
fm the isllWlCC of a facility conslNction permit or an openting license) and n:commends lhatlhcn: be 
a hearing. the Attorney General or his designee may participate as a party in the proceedings thereafter 
held by the Commission on sueb licensing matter in cmncaion with the subject matter of his advice. 
The Commissim shall givc due cmsidcration to the advice received from the Attorney Genenl and to 
sueb evidence as may be provided during the proceedings in cmncaion with sueb subject matter and 
shall make a finding as to whclhcr the activities under the license would create or maintain a limatim 
inconsiltent with the antitrust laws as specified in subscaim 10Sa. 

(6) In the event the Commissim '. finding under paragraph (S) is in the aflinnative, the Commission 
shall alJo consiclcr, in determining whclher the license .hould be issued or cmtinued •• uch other factors. 
including the need for power in the affected .rea, as the Canmissim in ill judgment clccms necessary to 
protect the public interest.. On the basis of ill findings. the Commission .haU havc the authority to issue 
or cattinuc a license .. applied for, to refuse to issue a license. to n:scind a license or amend it, and to 
issue a license with sueb conditions as it deems appropriate. 

42 U.S.C §2l3S(eXS)-(6). 
49 Su Applicants' Reply at 14-15. 
50Su AIDbczmo Power Co • ... NRC, 692 F.2d 1362, 1367·68 (11th Cir. 1982). cm. dttli,d, 464 U.S. 816 (1983). 
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the impact of the introduction of a particular nuclear facility on the competitive 
"situation" in the relevant market They further declare that in making this 
determination the Commission's initial analysis must be directed to the issue 
of whether the facility to be licensed will provide a "competitive advantage." 
In this regard, the Applicants maintain that a facility that produces high-cost 
electricity affords no "competitive advantage" vis-a-vis other alternative sources 
because it can never have an anticompetitive impact upon actual or potential 
"lower-cost" competitors. This is so, the Applicants declare, because the owner 
of a "high-cost" facility is in no position to visit competitive harm upon its 
rivals who, with lower costs, can charge a lower price for the same commodity. 
And, they assert, because it provides no "competitive advantage," as a matter 
of "logic" a high-cost facility cannot "create or maintain a situation inconsistent 
with the antitrust laws" within the meaning of AEA section 10Sc. Therefore, if 
it can be shown that the nuclear facility in question is "high cost" as compared 
to other competitors, the Commission then lacks authorization under section 105 
to undertake any further inquiry into the facility owner's competitive activities 
or to impose, or continue in effect, remedial license conditions like those at 
issue in this proceeding. 

The Staff and the intervening parties are unanimous in their condemnation of 
the Applicants' interpretation of section IOSc. Among other things, they assert 
that this provision says nothing about cost, cost advantages, or cost comparisons 
so as to lend any credence to the Applicants' interpretation. They declare that the 
statute refers only to the "antitrust laws" of the United States, enactments they 
contend do not incorporate the Applicants' cost-based theory of "competitive 
advantage." As a consequence, they find no support in the language of section 
10Sc for the Applicants' position. 

With this understanding of the parties' positions, we turn to the statutory 
interpretation problem they pose. 

2. Discussion Regarding "Plain Meaning" 

As with any other statutory interpretation question, we must first look at 
the structure and wording of section 10Sc in an effort to discern its ''plain 
meaning."~l In this instance, as we have already noted, the critical language is 
that in section IOSc(S) governing the finding that the Commission must" make 
in order to take remedial action. 

On its face, the statutory directive to determine "whether the activities under 
the license would create or maintain a situation inconsistent with the antitrust 
laws" contains no explicit endorsement of what, as a shorthand reference, we 

~1 Su ittfra noICS 96-97 and ac:canpanying text. 
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label the Applicants' "cost comparison" competitive advantage theory.~ Instead, 
by its terms this phrase provides the Commission with authority to act when 
it determines that the competitive "situation" that presents itself regarding the 
facility in question is inconsistent with, or might otherwise violate, any of 
the major federal antitrust legislative enactments.53 Given the uncircumscribed 
reference in section lOSc(S) to the "antitrust laws," we are compelled in the first 
instance to see if the regulatory scheme under the relevant antitrust statutes, and 
their underlying policies, in any way sanctions the Applicants' "cost comparison" 
analysis.54 • 

It is a basic tenet that "the antitrust laws seek to prevent conduct which 
weakens or destroys competition."" The Applicants incorporate this notion into 
their "cost comparison" theory by asserting that if operation of a nuclear facility 
entails higher costs, and therefore an actual higher cost for the electricity it 
produces relative to alternative sources, then as a matter of "logic" that facility 
cannot enhance the utility's competitive position so as to be in contravention of 
the antitrust laws.56 The problem with their "logic," however, is that it is not 
consonant with the "logic" underlying general antitrust principles. 

One of the cardinal precepts of antitrust regulation is that a commercial en
tity that is dominant in the relevant market (even if its dominance is lawfully 
gained) is accountable for the manner in which it exercises the degree of market 
power that dominance affordsP Further, it is well established that if an entity 
with market dominance utiJizes its market power with the purpose of destroying 
competitors or to otherwise foreclose competition or gain a competitive advan-

52 At various points in their initial motion and rtply brief, the Applicants also characterize their intctpretation of 
section lOSc in terms of the congressional desire to ensure that nonnuclear competitors had "access" to nuclear 
electrical generation lOIIfCes, thereby ensuring that I nuclear utility would not have I competitive advant.age because 
of its facility. As presented by the Applicants, this "access protection" intctpretation complements their "cost 
comparison" theory in that competing nonnuclear utilities, if they otherwise have access to low-cost electricity, 
gcnenlly will not be interested in access to a high-cost nuclear facility. 
53 As wc noted in our Prehearing Conference Order, in specifying which fedenl antitrust laws are implicated, 

.ection 105 ref=ces all the major provisions governing antiuusl regulation, including the Sherman, Oayton, 
and Fedenl Trade Commission Acts. See LBP-91·38, 34 NRC at 240. 
54 It is clear that under section IOSc it is not necessary that the "situation" under considention involve an actual 

violation of the specified antitrust laws before the Commission can aet. The Commission has a broad..- authority 
that encompasses those instances in which there is a "reasonable probability" that those laws "or the policies 
clearly underlying those laws" will be Wringcd. Alabama Pa-r Co., 692 F.2d at 1368. 
SSE. Kintner, All AlllilTWl PrifMr 15 (2.1 ed. 1973); su Davis.Buse, AlAB-S60, 10 NRC at Z19 & n.34 

(principal putpOSe of Sherman, Clayton, and Federal Trade Commission Acts is preservation and encouragement 
of competition). 
56 Su Applicants' Reply at 7-8. 
57 See Oller Tail P~r Co. v. Ullited Slales, 410 U.S. 366, 377 (1973). See also A. Neal, The Mlilrusl Laws 

of /Joe Ullired Staw 126 (2d ed. 1970). 

"Market power" is generally defined IS the "power of a firm to affect the price which will prevail on the 
market in which the linn trades." 1.. Sullivan, lIaNibook of /Joe Law of Alllilrusl § 8, at 30 (1977). Su also II 
Arccda & Turner, supra, ,501, at 322 ("[m]arket powcr is the ability to raise price by restricting output.,. If a . 
lirm possesses market power such that it has a substantial pow..- to exclude competitors by reducing price, then 
it is considered to have "monopoly power." See Sullivan, supra, § 22, at 76-78. 
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tage, then its conduct will violate the antitrust laws, specifically section 2 of the 
Sherman AcLss Under general antitrust principles, therefore, what is required 
relative to a particular competitive situation is an analysis of the existence and 
use of market power among competing firms to determine whether anticom
petitive conditions exist. This assessment is, in tum, based upon a number 
of different factors that have been recognized as providing some indicia of a 
firm's competitive potency in the relevant market, including firm size, market 
concentration, barriers to entry, pricing policy, profitability, and past competitive 
conducLS9 

For their part, the Applicants recognize that "[a] Section IOS(c) antitrust re
view does rely on general principles of antitrust law to assess market conditions 
and competitive behavior and, in that regard, the Federal antitrust laws are ap
plied by the NRC (and D01) in reaching determinations under section IOS(c).''60 
They, however, reject any interpretation of section IOSc that includes an ab initio 
application of general antitrust principles with a focus on market power. Instead, 
they maintain that consideration of a potential licensee's competitive position 
and activity in the relevant market is appropriate under section IOSc only as 
a second stage in the analytical process mandated by that provision.61 It takes 
place, they contend, only after an initial determination focusing on the narrow 
question of whether the nuclear facility itself is "competitively advantageous," 
i.e., that it is not a high-tost facility, as appropriately compared to alternative 
competing sources. 

It thus is the Applicants' core proposition that, regardless of its market power, 
if a nuclear utility's cost of doing business at a particular facility causes it 
to produce higher cost electricity as compared to rival producers, the nuclear 
utility's competitive activities relative to that facility are excused from further 
antitrust scrutiny under section IOSc. 

Faced nonetheless with the unadorned reference in section lOSc(S) to the 
"antitrust laws" that, as we have seen, fully embrace an apparently broader 
market power analysis, the Applicants suggest several justifications to explain 
why their "cost comparison" evaluation is appropriate in the first instance. They 
contend that, in contrast to the federal antitrust laws, section lOSc is uniquely 
concerned with the impact of only one asset of a competitor.62 The Applicants 

S8 See, e.,., Eastmmt KodDl Co. v. Image Technical Services, Inc., 119 L. Ed. 2d 265, 294 (1992); Oller Tail 
Power Co., 410 U.S. It 377. 
S9 See SulliVln, supra, §§ 22·32, It 74-93. 
60 Applicants' Reply II 20. 
61 Although the Applicants II roe poinl Ippear 10 suggest that their "cost comparison" competitive Idvantage 

theory is within the body of general Intitrust law principles, .see id. II 21 (facilily thll detracts from ownen' 
competitive position presents no issue under the fedenllntitrust laws), ultimately they recognize that their analysis 
is, in fact. one thaI is unique 10 section IOSc,.see it!. al22 (purpose of analysis under the fedenllntitrust laws is 
differenl from that involving NRC under section lOSe). 
62 See it!. It 21. 
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further declare that antitrust cases that concern the acquisition of a particular 
asset in fact support the use of their "cost comparison" analysis.6l The Applicants 
also argue that the general antitrust law principle of market power cannot trigger 
NRC antitrust authority because virtually all license applicants are dominant in 
their service areas, which would make consideration of "activities under the 
license" for 'each nuclear facility irrelevant.64 

We find no merit in the Applicants' attempt to distinguish the agency's 
section IOSc authority from the principles governing antitrust enforcement 
generally on the basis that section IOSc is concerned with a particular asset -
a nuclear facility. Nothing in section IOSc, or in the pertinent antitrust laws and 
cases, supports the proposition that traditional antitrust market-power analysis is 
inapplicable in the first instance when the assessment of the competitive impact 
of a particular asset is involved. 

Certainly, the only case discussed by the Applicants as supporting this 
assertion, a recent decision by the Federal Energy Regulatory Commission 
(FERC), does not suggest a different result In Northeast Utilities Service CO.,65 
at issue was the appropriate manner under the Federal Power Act for determining 
the effect upon competition of a proposed merger of several nuclear utilities. 
The FERC stated that the relevant analysis involved an initial comparison of 
the premerger competitive situation with the competitive situation that would 
result from an unconditioned merger, followed by consideration of proposed 
''remedial'' commitments made by the merging utilities to assess whether those 
commitments would mitigate any anticompetitive effects that were found. 

The Applicants maintain that the FERC's "before and after" analysis is 
analogous to the "cost comparison" theory they advocate because it also calls 
for consideration of the effects on the competitive situation of a change in 
circumstances. This may well be true, but does little to advance the Applicants' 
cause. More to the point is that FERC's consideration of the competitive 
situation embraces the traditional market-power analysis of the antitrust laws, 
without any endorsement, by analogy or otherwise, of the Applicants' "cost 
comparison" theory. Thus, the FERC's Northeast Utilities decision is entirely 
consistent with an interpretation of section IOSc that looks to the competitor's 
market dominance and the use of that dominance, rather than focusing narrowly 
and exclusively on a comparison of the relative costs involved. 

Similarly, the adjudicatory proceeding that resulted in the imposition of the 
license conditions now at issue, although not dispositive of the issue before 
us, carries with it the clear suggestion that the Applicants' "cost comparison" 
analysis is not in harmony with section IOSc. In the Davis-Besse proceeding, 

63 S66 id. 

64 S6' id. at 22·23. 
650pinim No. 3M-A. S8 FERC ~'61,070. 61.189-92 (Ian. 29. 1992). 
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in light of the Applicants' apparent market dominance,c06 both the Licensing and 
Appeal Boards concluded that the generally recognized antitrust principles were 
applicable and would render their actions subject to scrutiny under section IOSc 
for anti competitive effects that would "create or maintain a situation inconsistent 
with the antitrust laws." Ultimately, the Boards found the record replete with 
evidence of anticompetitive behavior on behalf of the Applicants. 

Because these findings precipitated the portions of the existing license 
conditions involving "wheeling" that are a major source of the Applicants' 
dissatisfication,67 we see as particularly germane the Boards' consideration of 
whether a violation of the antitrust laws occurred relative to certain activities of 
Applicant CEI to limit Intervenor Cleveland's access to cheaper or more reliable 
sources of electricity. 

The Licensing Board's findings in the Davis-Besse procceding established 
that CEI and Cleveland were engaged in an ongoing campaign for customers in 
their shared service area. In that competition, Cleveland had the advantage of 
lower electricity rates. Applicant CEI, on the other hand, had the advantage of 
greater system reliability, an advantage it was using in a longstanding attempt 
to force Cleveland to either raise its prices to CEl's level (and thus be less 
competitive) or accept acquisition (and thus be eliminated as a competitor).68 
To attain these ends, CEI engaged in various types of anticompetitive behavior 
such as providing promotional considerations (e.g., free internal wiring or free 
electrical facility upgrades) only to customers in areas in which it competed 
with Cleveland and refusing to allow Cleveland to interconnect with its system, 
which would improve the municipal system's reliability, unless Cleveland would 
fix its rates at the level set by CEI.69 

Also prominent among CEl's methods for attempting to gain dominance 
over Cleveland was its refusal to allow Cleveland access to cheap, plentiful 
power supplies that would be available to Cleveland, but not to CEI as a private 
utility, through wheeling arrangements from other public utilities outside their 
service areas. Because Cleveland's service area was completely surrounded 
by Applicant CEI, Cleveland's access to these sources nceded to bolster the 

66Su LBP-77·1, S NRC at IS3·S4, lS8-S9. For purposes of presenting their arguments 00 the "bedrock" legal 
issue, the Applicants have accepted the cooclusioos previously reached by the Licensing and A~l Boards 
regarding their mamet position and their anticompClitive behavior, with the caveat that they believe those findings 
are irrelevant to the mattc:n before us. See Applicants' Reply at 10 & n.19. 
67 "Wheeling" is the transportation of dectricity by a utility over its lines for another utility, and includes the 

receipt from and ddivery to another .ystem of like amounts of (but not necessarily the same) energy. Sec Davis. 
Buse, ALAB·S60, 10 NRC at 40S n.480. The Perry and Davis·Besse license cooditioos 00 wheeling cOinpel the 
Applicants to provide local municipalities and c:oopentives with power that those competing entities are able to 
obtain from other generating utilities, thereby relieving them of Iny need to buy the power from the Applicants at 
purportedly higher prices. While not the only restrictioos about which they complain, these wheding provisions 
nooetheless are a major source of the Applicants' displeasure with the existing license cooditioos. Su Tr. 311·14. 
68 Scc LBP.77.1, S NRC at 166. 
69 Su id. at 166-67. 
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reliability of its system was possible only over CEl's transmission lines.'o The 
Licensing Board found, apparently without regard to the fact that CEI might be 
at a competitive disadvantage because of its higher-cost electricity, that CEI was 
utilizing its market dominance in an attempt to impede competition.71 

The Appeal Board in Davis-Besse upheld the Licensing Board's findings 
that, by refusing to interconnect on reasonable terms, CEI had attempted to use 
its reliability advantage to force Cleveland to raise its rates in violation of the 
antitrust laws.n Furthe7 in responding to CEI's challenges to the Licensing 
Board's conclusions regarding its refusal to wheel power to Cleveland, the 
Appeal Board made note of the holding of the United States Court of Appeals 
for the Fourth Circuit in American Federation of Tobacco Growers v. Neal.'3 
that "a refusal to make monopoly facilities available to a competitor was not 
justified on the ground that the competitor had lower costs."" The Appeal Board 
went on to highlight the court's pronouncement that 

ral restraint of trade involving the elimination of a competitor is to be deemed reasonable 
or Wlreasonable on the basis of matters affecting the trade itself. not on the relative cost of 
doing business of the persons engaged in competition. One of the great values of competition 
is that it encourages those who compete to reduce cosu and lower prices and thus pass on 
the saving to the public; and the bane of monopoly is that it perpetuates high cosu and 
Wleconomic practice at the expense of the public." 

On this basis, the Appeal Board upheld both the Licensing Board's determination 
that CEl's refusal to permit access was a violation of the antitrust laws and the 
Licensing Board's imposition of the wheeling requirements, finding the latter 
appropriate to ensure that those infractions did not continue or increase relative 
to the new nuclear facility.76 

In making these findings in the Davis-Besse proceeding about CEl's anti
competitive behavior, both Boards had before them evidence suggesting that 
the competitive advantage CEI enjoyed over Cleveland was not based upon a 
lower cost of doing business. In fact, the cost of CEI's electricity, as reflected 
in the rates it charged, was higher. Nonetheless, in reaching the conclusion that 
CEI had engaged in various actions that violated the antitrust laws, this "higher 
cost" had no apparent impact upon either Board's analysis of antitrust principles 
involved. Indeed, the Neal case cited by the Appeal Board suggests that such a 

70S" id. '1173-74. 
71 s~~ id. .1 176. 
ns~~ ALAB-S60. 10 NRC .1 364-6S. 
73 183 F.2d 869 (4th Cir.19SO). 
74 ALAB-S60. 10 NRC .1329. 
"N~"'. 183 F.2d II 872 (anphasis supplied). 
76 s~c ALAB-S60. 10 NRC at 328. 
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factor is not a basis for abrogating the traditional market-power analysis utilized 
to determine whether an antitrust violation exists. 

Thus, the analytical framework employed by the Boards in their Davis
Besse decisions supports the conclusion that, consistent with the antitrust laws 
referenced in section lOSe, what ultimately is at issue under that provision is 
not a competitor's comparative cost of doing business, but rather its possession 
and use of market power. And if a commercial entity's market dominance gives 
it the power to affect competition, how it uses that power - not merely its cost 
of doing business - remains the locus for any antitrust analysis under section 
lOSc.77 

Finally, equally unavailing is the Applicants' additional argument that, be
cause all license applicants are likely to be dominant in their service areas, 
general antitrust principles must give way to its "competitive advantage" anal
ysis to avoid overextending the Commission'.s remedial authority under section 
lOSc. This argument is itself an overextension. Many of the public utilities that 
have ownership interests in nuclear facilities undoubtedly would be considered, 
under general antitrust law principles, to have market dominance in their service 
areas. Nonetheless, there is still the critical question of how the utility has or 
will exercise that dominance, i.e., under section lOSe, what is the reasonably 
probable outcome of its "activities under a license." If, as was shown to be 
the case in the Davis-Besse proceeding, that market power has been or would 
be misused, then with cause to believe that the applicant's "activities under the 
license would create or maintain a situation inconsistent with the antitrust laws" 
the Commission can intervene to take remedial measures.78 On the other hand, 
if the Commission reaches a judgment that an otherwise dominant utility has not 
and will not abuse its market power, i.e., that its "activities under the license" 
will not "create or maintain a situation inconsistent with the antitrust laws," then 
the Commission need not intercede. Therefore, because a utility is dominant 
in its service area does not necessarily mean that, applying general antitrust 
law principles, the agency's finding regarding its "activities under a license" is 
irrelevant.79 

As we have seen, in delineating the basis for the Commission's antitrust 
remedial authority, the language of section lOSc makes reference only to 
any "situation inconsistent with the antitrust laws." The antitrust laws, in 

77 lt may well be that the Applicants' "cost comparison" analysis would involve considerations similar to the 
"pricing policy" and "profitability" facton that are implicated in the market-power analysis generally applicable 
under the antitrust laws. Su supra note S9 and accompanying texl The apparent deficiency in the Applicants' 
analysis is that it emphasizes such matten to the exclusion of other facton that arc equally relevant in determining 
whether a firm has market power. 
78 See Infra note 106 and accompanying texl 
79 Of coune, in reaching a judgment about a utility's "activities under the license." the Commission is permitted 

to undertake a "broad inquiry" into an applicant's conducl See Alabama Power Co .• supra, 692 F.2d at 1368. 
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turn, incorporate a market-power analysis that is not dependent solely upon a 
determination about the cost of doing business or a "cost comparison" analysis 
of competitors. As a consequence, under any "logical" reading of this provision, 
to accept the Applicants' position we would have to superimpose their "cost 
comparison" analysis onto an otherwise unambiguous statute that, on its face, 
does not incorporate that analysis. We cannot do this consistent with established 
principles of statutory interpretation. 

3. NRC and DO} Preeedenllnlerpreling Section lOSe 

Based on our conclusion that the language of section 10Sc clearly does not 
sustain the interpretation given to it by the Applicants, we would be justified 
in ending our statutory construction endeavors at this juncture. Nonetheless, so 
that none of the Applicants' interpretational stones is left unturned, we address 
their additional argument that their "cost comparison" interpretation of section 
IOSc has already been endorsed and adopted by the Commission and the Justice 
Department in previous issuances on antitrust matters before this agency. 

The crux of this claim is that various agency adjudicatory decisions and DO] 
advice letters to the Commission regarding the antitrust aspects of licensing 
particular facilities reflect that the premise upon which the Commission and 
the DO] acted was that the facilities involved would be producers of low-cost 
electricity.1IO It undoubtedly is true that at one time the Commission and the 
DO] (to say nothing of the Congress, as we will detail in Part III.B, infra) 
anticipated that the electricity produced at nuclear facilities would be lower cost 
as compared to alternative sources. Commission cases and the DOJ advice 
letters reflect that supposition. Nonetheless, we see nothing in the cited cases or 
letters that establishes that this premise caused the Commission or the DOJ to 
conclude that "cost" was so fundamental to the section IOSc regulatory scheme 
that the Applicants' constricted "cost comparison" analysis must be utilized prior 
to, and exclusive of, undertaking the broader market-power analysis generally 
applicable under the antitrust laws. 

Certainly, the Appeal Board's Fermi decision,81 upon which the Applicants 
place their heaviest reliance, does not support their "cost comparison" theory. 
At issue in that proceeding was whether an electric cooperative owner/ratepayer 
had standing to intervene in a section 105 proceeding regarding the licensing 

80 Among the caleS discussed by the Applicants in their IUnunary disposition motion and in their reply brier 
are Louisiatta Power lind U,III Co. (Waterford Steam Electric Slltion, Unit 3). CU-73-2S. 6 AEC 619 (1973); 
C01lSUlfUrs Power Co. (Midland PIan!, Units 1 and 2). ALAB-452, 6 NRC 892 (1977); and the Appeal and 
Licensing Board decisions in Davi8-Bus6 discussed in Part m.A.2. supra. They also reference the 001 advice 
letters for the Davis-Besse facility. 36 Fed. Reg. 17.888 (1971); the Zimmer plant. 37 Fed. Reg. 14.247 (1972); 
the proposed Forked River facility. 36 Fed. Reg. 19.711 (1971); and the Susquehan/UI plant. 37 Fed. Reg. 9410 
(1970). 

81 Detroit Ediso" Co. (Enrico Fermi Atanic Power PIant. Unit 2). ALAB-475. 7 NRC 752 (1978). 
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of an investor-owned utility's nuclear facility. This intervenor wished to contest 
the acquisition of an ownership interest in the investor-owned utility's nuclear 
facility by a cooperative that was, in turn, the sole power supplier to the electrical 
cooperative of which the intervenor was a member. According to the intervenor, 
the requisite injury in fact arose from the private utility's alleged use of its 
monopoly power to force the cooperatives to buy a share in the nuclear facility, 
an action that ultimately would raise her rates. In affirming the Licensing 
Board's rejection of her intervention petition, the Appeal Board declared: 

Mn. DraIce may or may not be correct in her allegations; for purposes of her petition 
and this appeal we must accept them. But doing so CUlS against her. They place beyond 
dispute that her asserted injuries stem from sources unrelated to the denial of access to, or 
competitive advantage flowing from, the use of nuclear power. Boiled down, Mn. DraIce's 
arguments amount to dissatisfaction with the cooperatives' management decision to satisfy 
an expected need for more baseload power by acquiring part of the Fermi nuclear plant. She 
would prefer some other coone; she fean this one will raise her electrical riles inordinately. 

But the Nuclear Regulatory Commission and its adjudicatory boards do not lit to 
supervise the general business decisions of the public utility industry nor to second.guess 
the judgment of those who do; that task is entrusted to othen. Injuries frem those causes 
arc beyond the zone of interests that Section lOSe of the Atomic Energy Act was designed 
to prolCCl or regulate.n 

The Applicants assert that this case confirms that section IOSc "does not 
encompass antitrust 'injuries' ostensibly caused by high-cost nuclear power 
plants.Hl3 They declare that, given the ratepayer's claim that the alleged anti
competitive activities would result in her participation in a high-cost facility, the 
Appeal Board's decision establishes that such alleged anticompetitive actions 
are irrelevant under section IOSc unless they occur with respect to a low-cost 
facility. 

We cannot agree. The Appeal Board rejected the intervenor's claims because 
they did not involve the employment of competitive advantage flowing from the 
use of nuclear power. It concluded instead that her alleged grievances were 
merely an attack upon the business judgment of the cooperative considering 
nuclear facility ownership that was not cognizable under the Atomic Energy Act. 
More to the point, there is nothing in the Fermi case that is inconsistent with 
or undermines the Appeal Board's subsequent Davis-Besse decision indicating 
that the possesSion of a competitive advantage by an entity with market power 
need not be related to that entity's cost of doing business. 

n ttl. It 751·S8 (footnotes anittcd). 
83 Applic:anll' Motim at 63. 
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4. Conclusion 

In sum, the Applicants' argument is this: Regardless of its market domi
nance, a utility whose nuclear facility has higher costs relative to nonnuclear 
competitors cannot achieve a competitive advantage and so is not a matter of 
concern to the Commission under its section lOSc mandate to determine whether 
"activities under the license would create or maintain a situation inconsistent 
with the antitrust laws." Ultimately, the strongest "logic" behind this propo
sition may be (as the Applicants argue) that if a utility knows that a nuclear 
facility it proposes to build and operate will have higher costs, it will never 
choose to construct that facility.84 Yet, there are other readily identifiable fac
tors, such as the desire to have additional baseload power for the purpose of 
enSuring power supply availability and reliability or the need for baseload power 
that is generated in a more environmentally benign manner, that could lead a 
utility to construct a nuclear facility that would produce higher-cost power rel
ative to nonnuclear competitors.~ By the same token, as the Davis-Besse cases 
suggest, simply because an entity with market power has a higher product cost 
than its competitors does not mean that its competitive activities are no longer 
subject to regulation under the antitrust laws specified in section lOSe. 

The Applicants thus are incorrect in their assertion that the comparative 
high cost associated with a nuclear facility that a utility chooses to construct 
(or continue to operate) is an initial and potentially dispositive factor in any 
Commission analysis under section lOSe. Instead, that provision directs that the 
focus of the Commission's consideration must be whether, considering a variety 
of factors,86 a nuclear utility has market dominance and, if so, given its past (and 

84 su Tr. 432-33. 
85 S6. brfra pp. 303-05. As the Staff notes, the Appeal Boanl in the MidlaNl case also made reference to 

canpetitive factors other than Neast" in making a determination under ,ection lOSe. S'6 Staff', Cross-Motion 
at 24-25. Recognizing that the Conunission', antitrust responsibility was limited to acting in situations in which 
it found that the activities under the license Nwould create or maintain a situation inconsistent with the antitrust 
laWl," the Appeal Board went on to explain: 

We have no difficulty in making the requisite connection on the basis of this reconl. One reason we 
have written at length - pcmaps prolixly - is precisely to demonstrate that nexus between the existing 
anticanpetitive situation and the introduction of the Midland generating capacity. Without repeating our 
findings chapter and verse, fair access to efficient, dependable and economical basc10ad generation is at 
the heart of the canpetitive situation before us. In the modern era of generating technology, this means 
resort to power plants of a size only dreamed of a generation ago. These plants, becsuse of the economies 
inherent in their large ,calc operations, are efficient to use but costly to build. 

MidlaNl, ALAB-452, 6 NRC at 1094-95 (footnotes omitted). The Applicants suggest that the Appeal Boanl', 
conjunctive reference to Nefficient, dependable and economical basc101d generation," WlS a recognition that in the 
absence of an initial 'howing reganling low-cost power production, other competition-enhancing factors are not 
relevant to the Commission', determination under ,ection I05e. Su Applicants' Reply at 65 0.152 To the degree 
this statement can be considered any more thin a recognition of the importance of economies of acale to basc10ad 
power production, we do not find the lime significance in its conjunctive linkage, given that the Appeal Board', 
findings clearly were based upon the adjudicatory reconl before it reganling the Midland racility, which reflected 
that the facility would provide dependable, efficient, tuul economical basc101d power. S66 Mid/aNI, ALAB-452, 
6 NRC at 1095-97 & 0.122-

86 Su supra note 59 and accompanying texL 
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predicted) competitive behavior, whether it can and will use that market power 
in its activities relating to the operation of its licensed facility to affect adversely 
the competitive situation in the relevant market Accordingly, because it is not in 
accord with the established antitrust regulatory scheme that the Congress placed 
in section IOSc, we must reject the Applicants' "cost comparison" interpretation 
of that provision, as embodied in the "bedrock" legal issue.17 

B. Legislative History of Section lOSe 

The remaining interpretational claim advanced by the Applicants in support 
of their construction of section lOSe of the Atomic Energy Act is that their "cost 
comparison" interpretation of the statute is compelled by the legislative history 
of that section. As succinctly stated in the hcading to the portion of their motion 
discussing this issue, they assert that 

The Legislative History of Section lOS(c) ESlllblishes that the Congress Decided to Vest 
the NRC with Antitrust Authority Because of the Commonly-Held Undcrslllnding that the 
Nuclear Facilities the NRC Licenses Would Produce Low-Cost Electricity.ss 

They claim that this history leads to a conclusion that section IOSc should 
be construed as permitting antitrust conditions to be imposed by NRC only if 
the nuclear facility in question produces power at a lower cost than alternative 
sources of power. As the Staff, DOJ, and the other intervenors have observed, 
however, that conclusion is derived only through a highly selective perusal of 
that history. Indeed, they contend that, when viewed as a whole, that history 
supports the contrary theory that this congressional grant of authority to impose 
antitrust conditions reflected a variety of considerations and was intended to be 
used in a variety of situations. 

1. The Parties' Positions 

The Applicants acknowledge initially the "basic tenet" of legislative-history 
usage upon which the Staff and DOJ rely, i.e., that" 'the express language of 

17 As part of their challenge to the Applicants' "cost comparison" interpretation of section 10Sc, boch the Staff and 
Intervenor AMP-Ohio IUggest that adoption of the Applicants' position would create an administrative nightmatc 
whc:eby the effectiveness of antitrust license conditions would be subject to frequent changes based upon swings 
in the cost of electrical power production. See Staff's Cross-Motion at 8 n.12. 13 n.19, 17-18 & nn.26-27; 
AMP-Ohio's Cross-Motion at 4-5. The Applicants respond that this purported "yo-yo" effect (as they label il, 
set Tr. 280) is irrelevant in the context of this proceeding because any anticipation that the Perry and navis·Besse 
facilities would be "low cost" has not materialized, and is not likely to do so in the future. See Applicants' Reply 
at 77-78. Because we conclude that the "plain meaning" of section IOSc mandates rejection of the Applicants' 
"cost comparison" conccp1, we need not delve into the impact of any purported difficulties in administering section 
lOSc consistent with their theory. 
88 Applicants' Motion at 34. 
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a statute is the primary source of its meaning.' "89 But they go on to assert that 
"primary" does not mean "exclusive," and that if a statute does not provide a 
conclusive source of understanding, resort to other indicia of legislative intent 
is appropriate.90 

Next, the Applicants concede that, as asserted by the Staff and the DOJ, 
the report of the Joint Committee on Atomic Energy on the 1970 amendments 
to section 10Sc of the Atomic Energy Act fails to deal with the importance 
of cost of the nuclear facility in a section 10Sc analysis.'1 Although they 
acknowledge that the Joint Committee Report is an appropriate "starting point" 
for determining the legislative history, the Applicants urge that other sources of 
legislative history - such as statements of members of Congress or witnesses 
at congressional hearings urging the adoption of the amendments - should also 
be consulted.92 

Acting in this vein, the Applicants reference the testimony of a number of 
witnesses in the hearings before the Joint Committee on the 1970 amendments,93 
all to the effect that the antitrust provisions were needed in order to facilitate the 
access of various entities to "low-cost" nuclear power. In particular, they quote 
or describe statements by Joseph Hennessey, GenernI Counsel of the Atomic 
Energy Commission; Walter B. Comegys, Deputy Assistant Attorney General, 
Antitrust Division, Department of Justice; S. David Freeman, Director of the 
Energy Policy Staff, Office of Science and Technology; Roland W. Donnem, 
Director of Policy Planning, Antitrust Division, Department of Justice; and 
William C. Wise, counsel for the Mid-West Electric Consumers Association, 
Inc. The Applicants conclude that the legislative history of section 10Sc "leaves 
no doubt that the only reason why nuclear powered plants, in contrast to other 
sources of electricity, required prelicensing antitrust reviews by the NRC was the 
expectation that these facilities would provide substantial sources of low-cost 
electricity. "94 

With respect to the legislative-history arguments of the Applicants, the Staff, 
DOJ, and the other Intervenors take the position that the statutory language of 
section 10Sc is clear (in not requiring any finding of comparative cost advantage 
prior to the imposition of antitrust conditions) and that no resort to legislative 
history is required. In the alternative, each urges that there is no legislative 
history to indicate that the antitrust provisions of section IOSc are to be applied 

8914. at 34 n.76 (quoting Alabama POtWr Co., 692 F.2d at 1367). 
9°14. (citing CIIuap~a.U" Ohio Railway Co. II. Ullit~dSlat~.r, 571 F.2d 1190,1194 (D.c. Cit. 1977». 
91 14. at 35. 
9214. at 36. 
93 Su Pr~IiJ:lMft' ANitru.rt RlView 01 Nucuar POtWrp1tvrl.r: H~arj,.g.r Oft S. 212, H.R. 8289, H.R. 9647, aM S. 

2768 B~/or~ 1M low Comm. Oft Atomic Eft~rlY, 91st Cong., 1st &: 2d Scss. (1969-70) [hereinafter Joint Committee 

Hearings]. 
94 Applicants' Motion at 45 (emphasis added). 
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only if the nuclear power produced from a facility were low-cost. Rather, they 
claim that the legislative history strongly supports the conclusion that Congress 
intended section IOSc to provide broad antitrust authority, unencumbered by a 
low-cost condition precedent 

In making these arguments, they rely primarily on the Report of the Joint 
Committee on Atomic Energy,9S which they assert fails to include any reference 
to "low cost" as a predicate for imposition of antitrust license conditions. They 
also cite statements before the Joint Committee hearing by certain individuals, 
including Philip Sporn, retired president and consultant for American Electric 
Power Company; Harrison Ward, Chairman of the Board of Commonwealth 
Edison Company; William R. Gould, Senior Vice President, Southern California 
Edison Company; and Senator Joseph Pastore. 

2. Discussion Regarding Legislative History 

As the Staff points out, it is clear that" • [a]bsent a clearly expressed legislative 
intention to the contrary, [the language of the statute itself] must ordinarily be 
regarded as conclusive.' "96 Indeed, the Supreme Court recently has gone even 
further, indicating that, when the words of a statute are unambiguous, no further 
judicial inquiry into legislative history of the language is permissible: 

[C]anoos of construction are no more than rules of thumb that help courts determine the 
meaning of legislatioo, and in interpreting a statute a court should always tum fint to one, 
cardinal canon before all othen. We have stated time and again that courts must presume that 
a legislature says in a statute what it means and means in a statute what it says there. When 
the words of a statute are unambiguous, then, this first canon is also the last: "Judicial 
inquiry is complete.'097 

In our view, the statutory language of section IOSc is clear and unambiguous: 
it makes no reference to low cost or the Applicants' "cost comparison" theory 
as a condition precedent for imposing or retaining antitrust license conditions. 
Thus, there appears to be no permissible reason for searching the legislative 
history to discern a contrary intent. 

Nonetheless, because of the importance that the Applicants have placed 
on the alleged differing legislative history, we will assume, for purposes of 
discussion, that the statute is somehow ambiguous. In this connection, only if 
the legislative history were to indicate that the only reason why the Congress 

9S11R. Rep. No. 1470,9111 Cong., 2d SCSI. (1970) (hereinafter loint Canmiucc Report]. An identical report 
wa. issued in Ihe Senate. Su S. Rep. No. 1247, 911t Cong., 2d SCSI. (1970). 
96Staff'. Croa-Motion at IS (quoting COflSllmllr Protluc, Sotdy Commiuio,. v. GTE Sylw»tla. ItIC •• 447 U.s. 

102, 108 (1980». 
91 COrtNclicJa Naliolllll Balik v. G~nruJi,.. 117 1.. Ed. 2d 391, 397-98 (1992) (citations omitted). 
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authorized the Commission to impose antitrust license conditions under section 
IOSc was because of the anticipated cost advantages of nuclear facilities can 
the Applicants prevail in their legislative-history argument98 If other factors 
also entered the congressional consideration, then the legislative history cannot 
be relied on for interpreting the statute as authorizing antitrust conditions only 
where the cost of nuclear-produced power is lower than that produced from 
other sources. 

The "best source of legislative history" is, of course, the congressional reports 
on a particular bill. Here, that is the previously mentioned Joint Committee 
Report.99 That report makes no reference whatsoever to expected low cost as 
a predicate to the imposition or retention of any antitrust licensing provisions. 
Rather, it makes clear that the Commission is to make decisions about such 
license conditions based on what the factual record reflects about probable 
future inconsistencies with the antitrust laws and their underlying policies arising 
from "activities under the license."loo At best, therefore, the report cannot be 
characterized as a "clearly expressed legislative intention" sufficient to depart 
from the seemingly clear wording of the statute. 

In an attempt to bolster their claims, the Applicants rely on statements of 
several witnesses who testified regarding the desirability of antitrust conditions. 
Of course, to the extent they were neither made by a member of Congress nor 
referenced in the Joint Committee Report, such statements are normally accorded 
little, if any, weightl01 In any event, the witnesses relied on by the Applicants, 
although referring to the expected low cost of nuclear power, did not do so as 
the only or even a necessary predicate for antitrust conditions. . 

The Atomic Energy Commission and DOJ witnesses in question expressed 
concern with a broad array of anti competitive considerations - in particular, 
undue economic concentration and the use of market domination to stifle com
petition. fur example, General Counsel Hennessey emphasized the importance 
of deterring "monopolistic or other anti competitive tendencies or unfair com
petitive practices."I01 He stressed particularly that "very large [nuclear or fossil
fueled] plants" are "the most economical source of energy" so that small utilities 
should have access to both types of facilities.IO] In that context, he referenced 
nuclear facilities as a "cheap source of power," but no more so than large fossil 
plants.104 Mr. Hennessey found "no logic" in distinguishing between the two 

98 Su Applicants' Motion at 38, 45. 
99 S •• Alabama PtlIWr Co., 692 F.2d at 1368. 

100 Su loint Committee Report at 14. 
101 Su KdlJ II. RobillSOfl, 479 U.S. 36, 50 n.13 (1986). 
101 loint Committee Hearings at 75. 
103 f t! 
104ft! 
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types of facilities, stating that "the treatment should be the same for both types 
of plant."I05 

As we interpret it, therefore, the thrust of Mr. Hennessey's testimony was 
not that nuclear plants were low cost but, rather, that large plants (nuclear or 
fossil) were low cost because of economies of scale. Certainly, his concern in 
this regard was echoed by the United States Court of Appeals for the Eleventh 
Circuit in the leading AEA section 105(c) case, Alabama Power Co. v. NRC: 
" 'Size carries with it an opportunity for abuse which is not to be ignored when 
the opportunity is proved to have been utilized in the past' "106 

The testimony of two DOJ witnesses also relied on by the Applicants -
Deputy Assistant Attorney General Walter B. Comegys and Roland W. Donnem, 
Director of Policy Planning in the Antitrust Division - is even less supportive 
of the Applicants' position. When he spoke of a "large, low-cost power facility," 
the phrase quoted by the Applicants,l07 Mr. Comegys was addressing large size 
per se, whether nuclear or fossil-fueled. Mr. Donnem also was addressing 
"economies of scale associated with such large plants," fossil-fueled as well as 
nuclear. lOS And, as Cleveland points out, one of the quoted witnesses, William 
C. Wise, observed that hydro power was also "low-cost" power.I09 

Although the witnesses cited by the Applicants did make certain references to 
the low cost of power to be produced by nuclear facilities, they also referenced 
other factors, particularly the importance of large size generally in achieving 
low cost. Not only did they fail to convey any clear legislative intent that the 
low cost of power to be produced by a nuclear facility was the only factor in 
imposing antitrust conditions, but they and other witnesses expressed differing 
reasons for giving the Commission the authority to impose antitrust conditions. 

A primary example of this is the testimony of Charles A. Robinson, Jr., 
Staff Counsel to the General Manager, National Rural Electric Cooperative 
Association, who favored the antitrust provisions in the 1970 amendments 
because of both cost and environmental considerations: 

[p]resuming Ihat relative economics or Ihe necessity to reduce atmospheric sullur and 
nitrogen oxides, or balh, will establish nuclear generation as our principal source of electricity 
in the future, the small system must be afforded some means to enforce such panicipation or 
purchase in Ihe event that olher sources of equivalent wholesale energy are unavailablc. I1O 

lOS Iti. 
106692 Fold at 1368 (quoting UllitedSlatu v. Swift 4. Co .• 286 U.S. 106.116 (1932». Before us at oral argument, 
counsel tor the Department of Justice emphasized this lime point, declaring "[w)hether or not applicant', nuclear 
plant is expensive or cheap, it can still contribute to a situation inconsistent [with the antitrust laws) because it is 
Iac:r.-acale baselOid generation •••• " Tr. 327. 
I Applicsnts' Motion at 39 (quoting Joint Committee Hearings at 128). 
lOS Joint Committee Hearings at 9. 
109 Cleve\and', Cross-Motion at 30. 
110Joint Committee Hearings at 419. 
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By the same token, although opposed to the statutory antitrust review provisions, 
William R. Gould, Senior Vice-President, Southern California Edison Company, 
emphasized the environmental benefits that could be achieved through nuclear 
facilities. He noted that "nuclear plants generally are not economic bonanzas," 
that for his system nuclear plants did not have a cost advantage, but that 
his company was building only nuclear plants "because air pollution control 
considerations dictate that after 1975, under existing air pollution control 
regulations, large fossil-fueled generating units may not be built in this coastal 
basin."1l1 

Mr. Robinson's and Mr. Gould's testimony establishes that the Joint Com
mittee had before it information clearly indicating that a significant factor other 
than projected low cost of nuclear facilities recommended enactment of section 
lOSe. Consequently, the Applicants' assertions to the contrary notwithstanding, 
it is apparent that adoption of that provision need not have been based only 
upon the anticipated low cost of nuclear facilities. 

The Applicants, however, have offered an explanation for any seeming 
Committee reliance on environmental considerations as a basis for enacting the 
1970 revisions to section 10Sc. In response to our inquiries, they characterized 
environmental impacts of different types of facilities as a subset of economic 
costs.ll2 In doing so, they claim that "environmental costs to a significant extent 
can be translated into financial costs."1\3 They maintain that this establishes that 
section 10Sc is not focused on costs other than financial costs. 

No doubt, this and other factors relevant to facility construction and operation 
theoretically can be assigned an economic "cost." In attempting to do so, 
however, the Applicants are merely engaging in a classification artifice intended 
to immunize their "Jow-cost" argument from the clear import of the testimony 
before the Congress that section 10Sc was necessary to provide, inter alia, 
smaller entities with a choice of power source, irrespective of "cost," capable 
of achieving the differing environmental impacts such entities might seek. 

Alex Radin, General Manager of the American Public Power Association, 
provided still another, albeit related, reason for the antitrust provisions. He 
testified that small utilities, particularly municipals, needed alternative power 
suppliers, i.e., "the opportunity to have a variety of sources of power suppJy."1I4 
Quoting a former member of the Federal Power Commission, Mr. Radin noted 
that "[t]he very existence of this possibility is just as important in holding down 

111,d. at 436. J. H.urlJ Wan!, OWrman c4 !he Boud of Canmonwea1th Edison Ccmpany, also Icstified with 
respect to the need, for environmental zeasons, to usc bOIh nuclear power and power IUpplied by _n:c low-lIIlfur 
c:od S6. iJ. at 385-86. 
m S6. Tr. 261-71,285-90,297-98. 
113Tr.262-
114 Joint CommilIcc Hearings at 352. 
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power rates as hearings that a public service commission might hold."1IS He 
advocated the prelicensing antitrust review provisions as a means for small 
utilities to achieve these goals. He also noted that the problem is just as 
significant in the case of fossil-fired plants, but that "[t]he issue comes to the 
surface here because there is a licensing procedure required for nuclear plants 
and not for fossil-fired plants."1l6 

Beyond that, there was testimony before the Joint Committee indicating 
that nuclear power was not necessarily low in cost. In particular, a report 
prepared by Philip Sporn, then-retired president of and consultant to American 
Electric Power Co., states that, in the preceding 2 years, there has been "a 
remarkable and ominous retrogression in the economics of our nuclear power 
technology."l17 Similarly, in the course of a dialogue with George H.R. Taylor, 
Secretary of the AFL-CIO Staff Committee on Atomic Energy and Natural 
Resources, Senator John Pastore expressed the view that "without a lot of these 
built-in subsidies • • • , [nuclear power] is not as profitable as some people 
are imagining. • • • [I]t is competitive only because of the subsidies that are 
built-in. The price of fuel, and a lot of other things . . • "118 

3. Conclusion 

The language of section 10Sc is clear in not requiring a low-cost finding prior 
to imposition or maintenance of antitrust license conditions. Resort to legislative 
history is thus not warranted or, indeed, permissible. But even conceding (for 
purposes of discussion) a potential lack of clarity in the statutory language, 
the best source of legislative history - the Joint Committee report - makes 
no reference to low cost as a predicate to the applicability or maintenance of 
antitrust license conditions. 

Going to the next level, the statements of hearing witnesses before the Joint 
Committee are not unanimous in describing the low cost of nuclear power. They 
center, rather, on the low cost of power from large facilities, whether nuclear 
or coal-fired. They also describe other benefits to be achieved from nuclear 
power, such as environmental benefits or diversification of power sources. On 
the basis of the hearing testimony, it can be persuasively argued that all of these 
factors entered into the congressional determination to enact the 1970 revisions 
to section lOSe. 

In sum, as detailed in Part lILA, supra, the language of section IOSc seems 
clear on its face, thus precluding any reference to legislative history. In any 

lUrd. 
116rd. at 3S3. 
117rd. at 300. 
1l8rd. at SSt. 
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event, from the legislative history there does not appear to be the "clearly 
expressed legislative intention to the contrary" necessary to override this clear 
statutory language,119 Indeed, the legislative history as a whole supports the 
clear meaning of the statutory language by demonstrating that, in accord with the 
established market-power analysis under the antitrust laws, many factors relating 
to the potential competitive advantages of nuclear facilities, not simply whether 
the facility was "low cost," entered into the congressional decision to subject 
nuclear plants to prelicensing antitrust review. The Applicants' legislative
history arguments thus are unpersuasive, and we decline to adopt them. 

c. Equal Protection Requirements and Section lOSe 

As an additional ground supporting their reading of section IOSc, the Ap
plicants assert that any interpretation of that provision that fails to incorporate 
the "cost comparison" analysis they champion will run afoul of the guarantee of 
equal protection under the laws, as embodied in the Fifth Amendment's Due Pro
cess Clause.120 The Staff and the Intervenors assert that this argument likewise 
is based upon flawed reasoning. We agree and conclude that the Applicants' 
equal protection claim is without merit.121 

In making this argument, the Applicants acknowledge that an equal-protection 
challenge to an economic classification such as that drawn by section IOSc is 
reviewed under the rational basis standard, which requires that any classifica
tions established in the challenged statute must rationally further a legitimate 
government objective.122 They assert, nonetheless, that section IOSc falls short 
of complying with this standard because its classification criteria are improperly 
(1) overinclusive, thereby making the provision applicable to some who, con
sistent with its legitimate legislative objective, should not be covered; and (2) 
underinclusive, so as to result in the statute failing to reach some who, consistent 
with its appropriate governmental objective, should be subject to the statute's 
restrictions. According to the Applicants: 

The imposition of antitrust conditions under Section l05(c) is overinclusive, since it applies 
to utilities enjoying no cost advantages from nuclear power, the underlying principle of the 
statute. The conditions are also underinclusive, because they are imposed only on nuclear 

119 GTE Sylvania. Inc., 447 U.S. at 108. 
120 See Schneider v. Rusk. 377 U.S. 163, 168 (1964). 
121 The Staff and Intervenor Cleveland also declare !hat !he Applicants' equal protection argument is an attempt to 
have Ibis Board declare a statute unconstitutional, an act !hat !hey maintain is beyond our (and !he Commission's) 
8U!hOrity. Su Staff's Cross-Motion 8t29 & 0.39; Cleveland's Cross-Motion 8t62-63. The Applicants in response 
assen !hat !hey are not asking us to violate Ibis precept, but merely want to ensure !hat we Interpret !he statute 
In 8 constitutional manner. Su Applicants' Reply 8t 81-83. Because we find !hat section lOSe as we interpret it 
does not violate any equal protection principles, we need not resolve Ibis dispute. 
122 Su, e.g., Nordlinger v. Hahn. 120 L. Ed. 2d I, 12 (1992). 

306 



utilities, and not on other types of electrical generating plants the operation of which might 
"create or maIntain a condition inconsistent with the antitrust laws,',I23 

The Applicants' "overinclusion" argument is based upon the premise that the 
"underlying principle" of section lOSc is that a utility is not subject to regulation 
under its terms unless its nuclear facility enjoys a cost advantage. As we have 
explained in detail in Parts m.A and m.B, supra, this is not the principle 
upon which section IOSc is grounded. Rather, consistent with the antitrust 
laws and the policies underlying those laws, that statute is intended to provide 
the Commission with the authority to consider and remedy any anticompetitive 
impacts that reasonably may be expected to arise as a result of the operation of 
a nuclear facility by a utility with market power, regardless of a utility's cost of 
doing business relative to that facility. Thus, consistent with our interpretation 
of the scope of section lOSe, the imposition of the existing antitrust conditions 
under that provision does not deny the Applicants equal protection of the laws. 

As to the Applicants' "underinclusion" claim, the "rational basis" underlying 
the congressional determination, as reflected in section lOS, to afford a distinc
tive antitrust treatment to nuclear utilities (as compared to those utilities gener
ating electrical power without using the atom) has previously been underscored. 
As the court recognized in the Alabama Power case, section 105 reflects the 
congressional concern that the unique technology underlying commercial power 
reactors, which in its crucial initial stages was largely government developed 
and financed, should not become a tool for increasing the competitive advantage 
of some private utilities at the expense of others.124 This justification, consid
ered in tandem with the well-recognized principle that a legislative body will 
be afforded a large measure of deference in its choice of which aspects of a 
particular evil it wishes to eliminate,12S provides a complete answer to the Ap
plicants' claim that there is no rational basis to explain the difference in antitrust 
treatment afforded nuclear as compared to nonnuclear utilities. 126 

Thus, we conclude that the Applicants' constitutional arguments do not 
mandate any change in our conclusion that the "bedrock" legal issue should 
be resolved in favor of the Staff and Intervenors. 

123 Applicants' Motion at 78. 
124 St!! Alabama Power Co., supra. 692 F.2d at 1368-69. See also Midland, ALAB-452, 6 NRC at 1095. 
12$ St!!. e.g., Minnesota v. Clover Lta! Crtamery Co., 449 U.S. 456. 466 (1981). 
126 The Applicants also attempt to buttress their equal protection argument by relying upon a line of cases. 
illustrated by Milnor Co. v. Richardson. 350 F. Supp. 221 (S.D. m. 1972), and Wtlsslngtr v. Southern Railway 
Co .• 470 F. Supp. 930 (D.S.C. 1979). for the proposition that a change in circumstances may render irrational a 
statute's previously rational basis. thus placing it in violation of equal-protection principles. They assen that in 
this instance, the previous rational basis for Imposing antitrust regulation under section I05c - the congressional 
recognition that nuclear power would have a competitive advantage based upon its low cost - no longer obtains, 
thereby rendering its continued application to high-i:ost facilities unconstitutional. This argument, of course. is 
also based upon the premise that "cost comparison" is the fundamental basis for antitrust regulation under section 
IOSc. a proposition we found in Parts rn.A and m.B, supra. is not correeL 
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IV. STAFF BIAS CONTENTIONS 

With the "bedrock" legal issue thus resolved, one additional matter remains 
relative to our disposition of this entire proceeding. Previously, in our Prehear
ing Conference Order, we admitted several contentions proffered by Applicant 
OE regarding alleged Staff bias resulting from supposed congressional interfer
ence in the Staff's decisional process intended to cause OE's license condition 
suspension application to be rejected.127 Subsequently, citing the lack of Com
mission precedent and guidance for the consideration of this type of issue, the 
Commission sua sponte directed that we "suspen~ our consideration of all mat
ters in this proceeding other than the so-called 'bedrock' legal issue."I28 

In our Prehearing Conference Order, we referenced judicial authority to 
the effect that in reviewing an agency decision allegedly subject to bias, 
including improper legislative influence, the independent assessment of an 
adjudicatory decisionmaker regarding the merits of the parties' legal (as opposed 
to factual) positions will attenuate any earlier impropriety.129 In light of our 
independent, adjudicative resolution of the "bedrock" legal issue, consistent with 
this authority, we would be justified in declining to consider the pending bias 
contentions further, thereby resolving all matters in controversy before us and 
making our rulings subject to Commission review in accordance with 10 C.F.R. 
§ 2.786.130 

Before doing so, however, we must ensure that this step is consistent with the 
Commission's order that we "suspend" our consideration of "all matters" other 
than the "bedrock" legal issue. A fair reading of that directive evinces a clear 
concern that, given the lack of Commission guidance on what we recognized 
was a subject to be approached with "trepidation,"l3l we forego any resolution 
of the merits of the bias charge. If, however, our disposition of the bias matter 
does not involve a ruling on the merits of OE's claims to that effect, it seems 
apparent that this Commission concern is not implicated. 

We thus do not perceive the Commission's order as necessarily precluding us 
from taking action that results in a nonmerits disposition of Applicant OE's bias 
claim. In this light, because we have resolved the dispositive "bedrock" issue in 

127 See LBP-91-3S, 34 NRC at 255-5S. 
128 Su CU-91-15, 34 NRC at 27l. 
129 See LBP-91-3S, 34 NRC at 256 & n.87 (citing CulfOil Corp. Y. FPC, 563 F.2d 588, 611-12 (3d Cir. 1977), 

mI. tUrUed, 434 U.S. 1062 (1978». 
noTo leave Ihe biu issue pending complicates Ihe question oC whether and how an aggrieved party can glin 
review oC our dctcmtinltims reglrding Ihe "bedrock" legal issue and Ihe Ipplicatim of Ihe various repose doctrines, 
should it elect to do '0. See Metropolitall Edisoll Co. (Three Mile Island Nuclear Station, Unit I), AIAB-807, 
21 NRC 1195, 1198 n.3 (1985) (licensing board', order disposing oC some but not all oC a party', cmtentions is 
cmsidered interlocutory, and Ippeals from such In order must lwait issuance oC I board decisim disposing oC Ihe 
remaining issues). If, however,lbis Dccisim is conclusive IS to III mltters in Ibis proca:ding, our resolutim oC 
Ihose matters Cmcluding our decisim to resolve Ihe bias matter) will be subject to immediate Canmission review. 
m LBP-91-38, 34 NRC at 257. 
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this proceeding (as well as the related repose.claims) as a matter of law based 
upon our independent review of the legal principles involved,132 we conclude that 
OE's claims of Staff bias resulting from improper congressional interference in 
the Staff decisional process now are immaterial to our disposition of the merits 
of this proceeding. Accordingly, we are dismissing those contentions without 
further consideration. 

V. CONCLUSION 

As the Commission has recently made clear, the agency is authorized to 
suspend antitrust license conditions such as those in the Perry and Davis
Besse licenses.J33 For the reasons we have detailed, however, the Applicants' 
interpretation of section IOSc, as embodied in the "bedrock" legal issue they 
set before us. is not the appropriate vehicle for obtaining such relief. In so 
finding, we are not oblivious to what are the apparently industry-wide financial 
considerations that have brought the Applicants to the agency's door.l34 Yet. 
rooted as it is in existing antitrust law principles, a previous agency finding 
under section IOSc(S) that a "situation inconsistent with the antitrust laws" exists 
and requires the imposition of remedial license conditions cannot be abrogated 
merely because of financial adversity. m 

Under the present statutory scheme. it is apparent that the continuing validity 
of the Perry and Davis-Besse antitrust conditions should not be measured under 
the crabbed, somewhat mechanistic "cost comparison" formula incorporated in 

132 During the June 1 m oral argument on the parties' summary disposition motions, a number of apparent 
"factual" allegations regarding various matters were made and disputed Because of our concern that any material 
factual disputes be Identified relative to the resolution of the '1>edrock" issue on summary disposition, we afforded 
the parties an opportunity to explain why any significant factual assertions made by counsel should or should not 
be considered by the Board See Order (Schedule for Submissions Regarding Factual Assertions Made During Oral 
Argument and Proposed Transcript Corrections) (June 12, 1 m) at 1·2 (unpublished); Order (Granting Opportunity 
to Respond to Filings on "Significant Factual Assertions") (July I, 1m) at 1·2 (unpublished). In response, the 
Applicants filed a request that we disregard certain statements of counsel during the oral argument, to which the 
Staff, Cleveland, and AMP-Ohio filed responses. See Applicants' Request That the Licensing Board Disregard 
Pactuallssues Discussed During Oral Argument (June 29, 1m); NRC Staffs Statement Concerning Matter Not 
to Be Considered by the Licensing Board and Request for Leave to Respond (June 29, 1m); Letter from S. Hom 
to [Licensing Board] (July 7. 1m); Reply by !AMP-Ohio] to Applicant!s'] Request That the Board Disregard 
Factual Issues (July 7, 1m); [Cleveland's] Opposition to Applicants' Request That the Licensing Board Disregard 
Certain Arguments of Cleveland's Counsel In Oral Argument (July 8, 1m). As Is apparent from our disposition 
of the '1>edrock" issue in Part m. supra, we did not find any of the disputed "factual allegations" pertinent to our 
resolution of that matter. Accordingly, we are dismissing the Applicants' request as moot 
133 S~e CU.92.ll, supra, 36 NRC at 59. 
134 See generally D. StelICox, "Ray Admits Nuclear Is More Costly, Urges Emphasis on Other Benefits," Nucleonics 
Week (Aug. 27, 1m) at 1.7·8. 
m Compare I P. Areeda & D. Thrner, supra, 11104, at 7·8. (M[T]he courts have given almost undeviating priority 
to competition over claims that restrictive agreements are necessary to mitigate economic distress. The reasoning 
has been clearly stated: given the competitive mandate of the antitrust laws, such claims must be addressed to 
Congress rather than the courts" (footnotes omitted).) 
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the "bedrock" legal issue.l36 Rather, as was done when the conditions were 
imposed, their legitimacy must be assessed in terms of the broad realities of 
the market place in which the Applicants and their competitors vie. Before the 
Board, the Applicants have tendered their erroneous "cost comparison" analysis 
as the exclusive basis supporting their requests to suspend those conditions.1l7 
Hence, consonant with the Staff's determination, their applications properly are 
denied and this proceeding is terminated before us. 

VI. ORDER 

For the foregoing reasons, it is, this 18th day of November 1992, ORDERED 
that: 

1. Regarding the issue (as specified in the parties' November 7, 1991 letter 
to the Board) whether certain doctrines of repose preclude the Applicants from 
litigating the "bedrock" legal issue in this proceeding, having concluded that 
there are no material issues of fact in dispute between the parties, the motions 
for summary disposition of Intervenors Cleveland, AEC, and Brook Park (as 
it adopts Cleveland's and AEC's arguments in its August 17, 1992 filing) are 
denied. 

2. Regarding the "bedrock" legal issue (as specified in the parties' Novem
ber 7, 1991 letter to the Board), having concluded that there are no material 
issues of fact in dispute between the parties, the Applicants' joint motion for 
summary disposition is denied and the cross-motions of the Staff and Intervenors 
Cleveland, AMP-Ohio, AEC, and Brook Park (as it adopts the arguments of 
other parties in its August 17, 1992 filing) are granted. 

3. The Applicants' June 29, 1992 request that the Board disregard certain 
factual issues discussed during the oral argument is dismissed as mootl38 

4. The contentions of Applicant OE regarding alleged Staff bias (as spec
ified in our October 7, 1991 Prehearing Conference Order, see LBP-91-38, 34 
NRC at 257 n.92) are dismissed. 

5. With this resolution of all issues before the Board, in accord with 
the Staff's April 24, 1991 determination (see 56 Fed. Reg. 20,057 (1991», 
the Applicants' requests that the Perry and Davis-Besse operating licenses be 

136Compar~ Ea.r/lMll KodaJ: Co., 119 I.. Ed. 2d at 283-84 ("[1]egal presumptions that rest en fonnalistic 
distinctims nther than actual madtc:t realities are genenlly disfavored in antitrust law"). 
137 Section lOSc(6) also declares thaI if an appropriate pangnph c(S) finding about a utility', M.ctivities under 
the license" hIS been made, then the Commissien may cmsider "in detennining whether the license should be 
issued or continued, ruch other factors, including the need for power in the affected area, as the Canmission in 
its judgment deems necessary to protect the public interest." 42 U.S.c. § 213S(c)(6). The Applicants have not 
tried to invoke this ~blic interest" element before us and we express no opinim IS to whether it is applicable 
to antitrust license condition ruspension requests ruch IS theirs. 
138 s~~ supra note 132. 
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amended to suspend the applicable antitrust conditions contained therein are 
denied and this proceeding is terminated. 

6. In accordance with 10 C.F.R. § 2.786(b)(I), Commission review of this 
Decision may be sought by filing a petition for review within 15 days after 
service of this Decision. Requirements regarding the length and content of a 
petition for review and the timing, length, and content of an answer to such a 
petition are specified in 10 C.F.R. § 2.786(b)(2)-(3). 

Bethesda, Maryland 
November 18, 1992 
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MEMORANDUM AND ORDER 
(Providing for Geo-Tech's Answer to Revocation Order) 

BACKGROUND 

The background of this proceeding is set out in the Commission's Mem
orandum and Order of October 21. 1992. CLI-92-14. 36 NRC 221. For the 
purpose of this Order. it is sufficient to note that, on August II, 1992. the 
NRC's Deputy Chief Financial Officer/Controller issued an Order revoking the 
material licenses of Geo-Tech Associates for an alleged failure to pay its annual 
license fee in accordance with the provisions of 10 C.F.R. Part 171. The Re
vocation Order. issued pursuant to the provisions of 10 C.F.R. § 2.202, directed 
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Geo-Tech to submit within 30 days an answer to the Order admitting or denying 
each charge.1 

More than 30 days later, on September 16, 1992, Geo-Tech responded through 
its counsel by briefly requesting a hearing in that "it wishes to appeal the fee 
assessed:oz The response failed to address the charges underlying the Revocation 
Order or any other legal or factual aspect of the case. 

Reciting Geo-Tech's failure to provide the information required of it, the 
Commission referred the hearing request to the Chief Administrative Judge of 
the Atomic Safety and Licensing Board Panel who designated this Board as the 

. Presiding Officer. CLI-92-14, supra, 36 NRC at 222. 
Noting the absence of criteria direcUy governing late-filed hearing requests 

on enforcement orders, the Commission directed the Presiding Officer to apply 
the criteria for entertaining late-filed petitions for leave to intervene in NRC 
proceedings. /d., citing 10 C.P.R. § 2.7 I 4 (a) (1).3 

The Commission also observed that, because this is the first request for a 
hearing by a licensee on an order revoking a license for failure to pay user fees, it 
is appropriate to provide guidance regarding the scope of any respective hearing. 
/d. In that respect, the Commission requires that the "hearing scope be quite 
narrow:' Challenges to the fee schedule rulemaking may not be entertained. In 
particular: 

/d. 

[W]e would expect that in most cases the only pertinent issues would be: (1) Was the 
Licensee placed in the proper fee categol)"l (2) If the answer to the fint question is yes, 
then the Board must then determine if the Licensee was charged the proper fee established 
for that category. (3) If the answer to this is also in the affirmative, the Board should find 
if the Licensee has been granted a partial or total exemption from the fee by the NRC Staff. 
And (4) if the Licensee did not receive an exemption, the Board must determine if the 
Licensee paid the fee charged. 

1 Section 2.202(b) wu amended on August IS, 1991, to provide lhat a licensee to whan the Commission has 
issued an order under its terms "must respond to the order." S6 Fed. Reg. 40,684. Previously the rule provided 
that a licensee IUbject to IUch an order "may respond to the order." An answer filed pursuant to the rule may 
demand a hcarlna. 
2 Letter, Robert F. Vandy to NRC License Fee &; Debt Collection Branch, September 16, 1992 
3 As pertinent, 10 c.F.R. §2.714,atatcs: 

(aXI) , , , Nontimely filings will not be entertained absent a determination by the Commission, the presiding 
officer or the Atanic Safety and Licensing Board designated to rule on the petition and/or roqucst, that the petition 
and/or mjUcst should be granted based upon a balancing of the following factors in addition to those set out in 
paragraph (d)(I) « this section: 

(i) Good caUlC, if any, for failure to file on time. 
(ii) The availability of other means whereby the petitioner's interest will be protected. 
(iii) The extent to which the petitioner', participation may reasonably be expected to awt in dc:vdoping a 

sound record. 
(iv) The extent to which the petitioner', interest will be represented by existing parties. 
(v) The extent to which the petitioner" participation will broaden the issues or cIcIay the proc:ceding. 
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NRC STAFF RESPONSE TO HEARING REQUEST 

On November 6, 1992, the NRC Staff responded to Geo-Tech's September 
16 hearing request, urging the Board to deny the request As grounds, the 
Staff argues first that Geo-Tech failed to address the five factors for considering 
late-filed petitions, although it had a duty to do so in its request for hearing. 
Therefore, according to the Staff, factor (i), good cause for failure to file on time, 
has not been established and the request should be dismissed on that ground 
alone. Staff Response at 4-5.4 

As its second argument for dismissing the hearing request, the Staff notes \ 
that the request failed to address the charges in the Revocation Order as required 
by the Order. [d. at 5-6. This is correct As noted, the hearing request was 
quite terse and ignored the respective requirements of the Order and of the 
underlying section 2.202(b). The Staff also suggests that Geo-Tech's hearing 
request is deficient because it failed to address the four pertinent issues set out 
in CLI-92-14. We read the Staff's Response to assert that the hearing request 
is now ripe for dismissal without further process. We disagree with the Staff 
on this point. 

DISCUSSION 

The Staff's November 6 Response to Geo-Tech's hearing request is a hybrid 
pleading, not squarely covered by the NRC Rules of Practice. It was filed 51 
days after the hearing request, compared to the 15 days provided for filing Staff 
answers to petitions for leave to intervene. 10 C.F.R. § 2.714(c). However, the 
Staff had no clear obligation to respond to the hearing request until a hearing 
was ordered, which we deem to be authorized by the Commission's Order in 
CLI-92-14. 

To the extent the Staff's November 6 Response was filed as a consequence 
of CLI-92-14, as seems to be the case, the Response is both inadequate and 
premature. It is inadequate because it attempts to resolve factual issues without 
affidavits or any other appropriate factual presentation. 

Staff's Response is premature because CLI-92-14 clearly implies that Gee
Tech should be given an opportunity to address the legal and factual criteria 
set out in that Order. We infer this from several indications. First, Geo-Tech's 
September 16 filing was plainly a default; the Commission was well aware 
that Geo-Tech's counsel did not discuss the five late-filing factors or the four 

4The Staff also atalcS that the four other factors to be cauidcrcd in entertaining late-filed hearing n:quc:sts weigh 
in favor of granting Ihe request. albeit insufficiently. Staff Response at S. The Board deems !his to be a binding 
cooccssim by Ihe Staff. We also believe Ihat Ihe cooccssion is rcasmablc, and for both reasms. we accept iL 
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pertinent issues set out in CLI-92-14. The Commission knew that we could 
not resolve those issues on the record as it existed when CLI-92-14 issued. By 
referring the matter to a presiding officer, the Commission expects more than a 
simple ministerial dismissal of the hearing request. It could easily have done as 
much itself. 

Moreover, we do not believe that the Commission intended to provide new 
guidance for entertaining late-filed requests for a hearing on enforcement orders 
without providing an opportunity for the party most affected to respond under 
that guidance. In fact, the Commission specifically stated: "The designated 
presiding officer shall determine whether the hearing request should be granted 
despite its deficiencies using these criteria." CLI-92-14, 36 NRC at 222. Nor 
did the Commission intend to apply ex post facto the new guidance for limiting 
the scope of any hearing on nonpayment-of-fee revocation orders. 

ORDER 

1. Within 20 days following the service of this Order, Geo-Tech must 
respond, by answer in writing and under oath or affirmation, to the Order dated 
August 11, 1992, revoking the materials license held by it. The answer shall 
specifically admit or deny each allegation or charge made in the Order, and 
shall set forth the matters of fact and law upon which Geo-Tech relies. The 
answer shall state any reasons why Geo-Tech believes the Order should not 
have been issued or should be set aside, provided, however, that the Board 
will not entertain any reason barred from consideration by the Commission's 
Memorandum and Order of October 21, 1992, CLI-92-14. Geo-Tech's answer 
shall state its position, if any, with respect to each of the four pertinent issues 
set out in CLI-92-14. 

2. The answer shall demonstrate good cause, if any, why Geo-Tech's 
hearing request and answer to the Order revoking its license was not filed 
on time. For the purpose of this requirement the Board makes the following 
distinction: 

a. The request for hearing and answer to the charges was due on 
September 10, 1992. A request for hearing, but not an answer to the 
charges, was filed on September 16, 1992. State the good cause, if any, 
why the request for hearing was filed 6 days late. 

b. Geo-Tech has yet to file an answer admitting or denying the 
charges in the Revocation Order and the other information required by 
the Revocation Order and by 10 C.F.R. § 2.202(b). Any such answer 
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filed after September 10, 1992, is late.' Geo-Tech shall state any good 
cause for such late filing.1I 

3. Before or at the time of filing an answer or other pleading, counsel for 
Geo-Tech shall file a notice of appearance in accordance with the provisions of 
10 C.P.R. § 2.713. 

4. The NRC Staff may respond to Geo-Tech's answer within 15 days 
following its service. 

Bethesda, Maryland 
November 18, 1992 

FOR THE ATOMIC SAFETY 
AND LICENSING BOARD 

Ivan W. Smith, Chairman 
ADMINIS1RATIVE JUDGE 

'The Baud IOU. the time for c:alculating the lalaless of licensee', answer IS or October 21, 1992, the date of 
issuance of CIl·92-14. Gco-Tcch', counsel could then have reasonably awaited a further orner of the Presiding 
Officer Cot filing pleadings. 
II Sec nctel 3 &: 4, 1IIpf'tI. Gco-Tech need not, but may, address racton (,u)·(v) 10 be weighed in entertaining 
latc>-liIed &I1IWerI. 
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Cite as 36 NRC 317 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Thomas S. Moore, Chairman 
Dr. Peter s. Lam 

Dr. George F. Tldey 

LBP-92-34 

In the Matter of Docket Nos. 030-00320-EA 
999-90003-EA 

(ASLBP No. 93-672-D2-EA) 

ST. JOSEPH RADIOLOGY 
ASSOCIATES, INC., and 
JOSEPH L FISHER, M.D. 
(d.b.s. ST. JOSEPH RADIOLOGY 
ASSOCIATES,INC., and FISHER 
RADIOLOGICAL CLINIC) November 20, 1992 

In this Memorandum and Order, the Licensing Board denies the Petitioner's 
motion, pursuant to 10 C.P.R. § 2.202(c)(2)(i), to set aside the immediate 
effectiveness of an NRC Staff enforcement order. 

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW 

Pursuant to 10 C.F.R. § 2.202(c)(2)(i), a person to whom the Commission 
has issued an immediately effective enforcement order may move to set aside 
the immediate effectiveness of the order on the ground that "the order, including 
the need for immediate effectiveness, is not based on adequate evidence but on 
mere suspicion, unfounded allegations, or error." 
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RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW 

Pursuant to 10 C.F.R. § 2.202(c)(2)(i), a set-aside motion must state with 
particularity the reasons why the enforcement order is not based upon adequate 
evidence and the motion must be accompanied by affidavits or other evidence 
relied upon by the movant. 

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW 

Pursuant to 10 C.F.R. § 2.202(c)(2)(i), the Licensing Board must "uphold the 
immediate effectiveness of the order if it finds that there is adequate evidence 
to support immediate effectiveness" and the adequate evidence test is met when 
the "facts and circumstances within the NRC staff's knowledge, of which it 
has reasonably trustworthy information, are sufficient to warrant a person of 
reasonable caution to believe that the charges specified in the order are true and 
that the order is necessary to protect the public health, safety, or interest." 57 
Fed. Reg. 20,194, 20,196 (May 12, 1992). 

MEMORANDUM AND ORDER 
(Denying Request to Set Aside Immediate 

Effectiveness of Enforcement Order) 

On October 16, 1992, the NRC Staff issued an immediately effective order to 
Joseph L. Fisher, M.D., directing him to transfer within 45 days all byproduct 
material in his possession to an authorized recipientl The Staff's order was 
accompanied by a cover letter explaining the major provisions of the enforcement 
order.2 In a short five-sentence, five-paragraph letter dated October 22, 1992, Dr. 
Fisher responded stating, inter alia. that he had received the Staff's letter.3 In 
the last sentence and paragraph of the letter, he stated "I pray for the Presiding 
Officer to set aside the immediate effectiveness of the Order so that I can have 
more time to attempt to comply with all of your regulations.tt4 On November 
2, 1992, the Staff filed a response with the Secretary of the Commission to 
Dr. Fisher's request to set aside the immediate effectiveness of the order.' 

1 S" S7 Fed. Reg. 48,404 (Oct. 23, 1992). 
2 Letter &om Hugh L. Thanpson, Ir., Deputy Executive DUector Cor Nuclear Materials SaCety, Safeguards 

and Operations Support, to St.Ioseph Radiology Associates, Inc., and Ioseph L. FISher, M.D. (Oct. 16, 1992) 
[hereinaCter Thanpson Cover Letter). 
3 Letter from Ioseph F. FISher, M.D., to Hugh L. Thompson,Ir. (Oct. 22, 1992). 
41d. 
'NRC Staff', Response to Ioseph L. FISher's, M.D. [sic) Request to Set Aside the Immediate Effectiveness of 

the Order to Transfer Byproduct Material to Authorized Recipient (Nov. 2, 1992) [hereinafter NRC Response). 
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Thereafter, on November 9, 1992, the Secretary forwarded these filings to 
the Chief Administrative Judge6 who, on November 12, 1992, established this 
Licensing Board to conduct the proceeding in this enforcement action.' 

For the reasons that follow, Dr. Fisher's request to have the immediate 
effectiveness of the Staff's order set aside is denied. 

I. 

A. Pursuant to 10 C.F.R. § 2.202(c)(2)(i), a person to whom the Commission 
has issued an immediately effective enforcement order may move to set aside the 
immediate effectiveness of the order within 20 days of the date of the order. That 
section also provides that an immediate effectiveness order may be challenged 
on the ground that "the order, including the need for immediate effectiveness, is 
not based on adequate evidence but on mere suspicion, unfounded allegations, 
or error.''11 The regulation further directs that a set-aside motion must state with 
particularity the reasons why the order is not based upon adequate evidence and 
the motion must be accompanied by affidavits or other evidence relied upon by 
the movant 

The regulation gives the Staff 5 days to respond to a set-aside motion and 
provides that the Licensing Board "will uphold the immediate effectiveness 
of the order if it finds that there is adequate evidence to support immediate 
effectiveness."9 In the statement of considerations accompanying this amendment 
to its Rules of Practice, the Commission indicated that the adequate-evidence 
test is met when the "facts and circumstances within the NRC Staff's knowledge, 
of which it has reasonably trustworthy information, are sufficient to warrant a 
person of reasonable caution to believe that the charges specified in the order 
are true and that the order is necessary to protect the public health, safety, or 
interesL"IO 

B. The Staff's October 16, 1992 order states that Dr. Fisher currently 
possesses, without a license, byproduct material consisting of approximately 
600 curies of cobalt-60 as a sealed source in a Picker Corporation Model 
6202 (V 13000) teletherapy unit located in a medical office suite occupied and 
controlled by Dr. Fisher at 702 Jules Street, S1. Joseph, Missouri. The order 
then recites the licensing history of the byproduct material. In brief, Dr. Fisher 
first sought and received a byproduct material license for the teletherapy unit in 

6 Memorandum from Samuel J. Chilk, Secm.ary, \0 B. Paul Concr, Jr., QUe! Administrative Judge, Atomic 
Safety and Licensing Board Panel (Nov. 9, 1992). 
, 57 Fed. Reg. 54.864 (Nov. 20, 1992). 
857 Fed. Reg. 20,194, 20,198 (May 12,1992) (10 be codified at 10 C.F.R. §2202(c)(2)(i). 
91d. 

101d. at 20,196. 
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1959. That license was renewed in 1969 under the name of Fisher Radiological 
Group. In 1980, the license, Byproduct Material License No. 24-05592-01, was 
again renewed under the name of SL Joseph Radiology Associates, Inc. That 
license, which lists Dr. Fisher as radiation safety officer, expires on July 31, 
1993. According to the order, SL Joseph Radiology Associates now has been 
dissolved and, since its dissolution, Dr. Fisher has retained control over the 
byproduct material.11 

The Staff's order also details the enforcement history leading up to the 
October 16 immediately effective order. In this regard, it states that the Staff 
first contacted Dr. Fisher in June 1991 to ascertain the status of the byproduct 
material and, at that time, learned that Dr. Fisher intended to divest himself of 
the byproduct material. In a followup contact on March 6, 1992, Dr. Fisher 
informed the Staff that the Licensee, St. Joseph Radiology Associates, Inc., 
had been dissolved, that the Licensee had no funds to dispose of the byproduct 
material, that he had made no plans to dispose of it, and that the byproduct 
material was stored and secured in the medical offices at 702 Jules Street. 
The order states that, on March 17, 1992, the Staff again contacted Dr. Fisher 
to verify the status of the Licensee. At that time, Dr. Fisher confirmed that 
the Licensee had been dissolved, but he refused to provide the Staff with any 
information as to how to contact any other former corporate owners.12 

Thereafter, the order states that on May 18, 1992, the Staff issued a notice 
of violation to Dr. Fisher for possession of byproduct material without a license 
in violation of 10 C.P.R. § 30.3. Dr. Fisher responded to the notice in a May 
27, 1992 letter asserting that he did not possess the byproduct material, that it 
belonged to the now defunct Licensee, and that the material was stored in a 
locked room in the building where he practices medicine. The order relates that 
the Staff then wrote to Dr. Fisher on July 10, 1992, seeking further information 
regarding his response to the violation notice. This letter also explained the 
difference between owning and possessing byproduct material and provided Dr. 
Fisher with information on the cost of obtaining a byproduct material license. 
The order next states that Dr. Fisher responded by a letter dated July 15, 1992, 
stating that the byproduct material was not stored on his property, that the 
property was owned by a building corporation from which he rented space, and 
that he did not have the funds to obtain a byproduct material license,13 

According to the enforcement order, the Staff then telephoned Dr. Fisher on 
August 5, 1992, to discuss with him the subjects of security and control over 
the byproduct material. In that conversation, Dr. Fisher initially denied that he 
controlled the byproduct material and stated that he was unsure whether he had 

11 57 Fed. Rcg. at 48,40S. 
1214. 
1314. 
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a key to the door where the teletherapy unit was stored and did not know who 
else might have such a key. He did agree, however, to have the lock changed 
by a locksmith under his direct supervision and to maintain control over the 
new key. The order further states that the next week the Staff conducted an 
onsite inspection and verified that the unit containing the byproduct material 
was located in a locked room in a medical office suite occupied and controlled 
by Dr. Fisher. From that inspection, the Staff found that the control console key 
to the teletherapy unit had been lost and that the last known use of the console 
was in April 1990. Additionally, Dr. Fisher informed the Staff inspectors that 
he had contacted a vendor about removal of the unit and that he could not afford 
the estimated cost. 14 

On the basis of these facts, the enforcement order concludes that Dr. 
Fisher possesses regUlated byproduct material without a license in violation of 
section 81 of the Atomic Energy Act, 42 U.S.C. § 2111, and 10 C.F.R. § 30.3. 
Additionally. the order asserts that this violation and Dr. Fisher's unwillingness 
to transfer the byproduct material to an authorized recipient demonstrates a 
disregard for NRC requirements and that these failures, in light of all the 
circumstances surrounding his possession of the byproduct material, preclude 
a finding that the public health and safety will be protected while Dr. Fisher 
remains in possession of radioactive material. Finally, the order declares that the 
significance of the violation and Dr. Fisher's conduct in this matter, require that 
the order be immediately effective}' Accordingly, the order directs Dr. Fisher 
to (1) keep the byproduct material in locked storage and not use the material; 
(2) transfer all byproduct material in his possession to an authorized recipient 
within 45 days; (3) notify the agency at least 2 days prior to any transfer; 
and (4) confirm, in writing, the transfer and provide the agency a copy of the 
preshipment leak rate test and a copy of the recipient's certification of receipt.16 

n. 

A. The Commission's regulation, 10 C.F.R. § 2.202(c)(2)(i), that permits 
challenges to the immediate effectiveness of an agency enforcement order 
requires that the movant demonstrate that the order, and the need for immediate 
effectiveness, is based upon mere suspicion, unfounded allegation, or error and 
that it is not based upon adequate evidence. To make this mandatory showing, 
the regulation requires that the movant particularize the reasons why the order 
is flawed and support his challenge with affidavits or other evidence. Here, Dr. 

14 It/. 
IS It/. at 48.405-06. 
161t/. at 48.406. 
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Fisher's October 22, 1992 letter requesting that the immediate effectiveness of 
the Staff's enforcement order be set aside falls far short of meeting his burden 
under the rule. 

The Staff's October 16, 1992 order details the full licensing and enforcement 
history of Dr. Fisher's alleged violation of the Atomic Energy Act and the 
Commission's regulations. It also recites the particular reasons why the Staff 
found it necessary to make the order immediately effective to protect the public 
health and safety. Indeed, the Staff's order even includes a section setting 
forth the basic requirements for a set-aside motion filed pursuant to section 
2.202(c)(2)(i).J7 Additionally, the Staff's cover letter accompanying the order 
provided the names and telephone numbers of the agency staff to whom Dr. 
Fisher could address any questions concerning the order.n Here, however, 
Dr. Fisher's October 22, 1992 letter merely requests, without more, that the 
immediate effectiveness of the enforcement order be set aside. He provides no 
particularization of why the Staff's order is in error, much less any evidence 
to support such a claim. Accordingly, Dr. Fisher's request to set aside the 
immediate effectiveness of the Staff's enforcement order must be denied for his 
failure to comply with section 2.202(c)(2)(i) and meet his burden as the movant 
seeking to set aside the immediate effectiveness of the order. 

B. Putting to one side Dr. Fisher's failure to meet his burden under section 
2.202(c)(2)(i), we note that the Staff's October 16, 1992 enforcement order 
and immediate effectiveness determination are based upon adequate evidence. 
The Staff's November 2, 1992 response to Dr. Fisher's request to set aside 
the immediate effectiveness of the enforcement order generally reiterates the 
facts set forth in the order. That response also includes the supporting affidavit 
of a Staff enforcement specialist, who is an experienced health physicist, and 
copies of the correspondence between the Staff and Dr. Fisher. The Staff 
affiant states that the byproduct material in Dr. Fisher's possession is a high
energy gamma emitter and the 600 curies of cobalt-60 in the teletherapy unit 
is a source of sufficient magnitude to expose a person to a lethal dose of 
radiation if the unit is improperly used.19 Further, the Staff affiant explains the 
dangers involved if an untrained individual has access to the unit and outlines 
the significant contamination and exposure problems that will arise if disposal 
of the byproduct material is not done properly.20 As the enforcement order, 
the Staff's response, and the Staff's exhibits make clear, the agency action is 
not grounded upon mere suspicion or unfounded allegation. Rather, the facts 
detailed by the Staff in its order, and supported by the affidavit of the Staff's 

1714. 
18 Thompson CoYcr Letter at 2-
19 NRC Staff', Response, Attachment I, Affidavit of Patricia A. Santiago (Nov. 2, 1992) at 2-
201d. at S. 
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enforcement specialist, and the correspondence between the Staff and Dr. Fisher, 
are fully sufficient to warrant a person of reasonable caution to believe that the 
charges specified in the October 16, 1992 order are true and that the order is 
necessary to protect the public health and safety.21 Accordingly, the Staff order 
and immediate effectiveness determination are based upon adequate evidence 
and are well-founded. 

For the foregoing reasons, Dr. Fisher's October 22, 1992 request to set aside 
the immediate effectiveness of the Staff's October 16, 1992 order is denied. 

It is so ORDERED. 

Bethesda, Maryland 
November 20, 1992 

21 See 57 Fed. Reg. at 20,196. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Thomas S. Moore, Chairman 
ADMINISTRATIVE JUDGE 

Peter S. Lam'" (by TSM) 
ADMINISTRATIVE JUDGE 

George F. Tidey'" (by TSM) 
ADMINISTRATIVE JUDGE 

·Judges Lam and Tidey approved the Memonndwn and Order but were unavailable to sign it. 
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Cite as 36 NRC 325 (1,992) D0-92-6 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Thomas E. Murley, Director 

In the Matter of 

TEXAS UTILITIES ELECTRIC 
COMPANY, sf at. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) 

Docket Nos. 50-445 
50-446 

November 19, 1992 

The Director of the Office of Nuclear Reactor Regulation denies a petition 
filed by Ms. Sandra Long Dow. Disposable Workers of Comanche Peak Steam 
Electric Station, and Mr. R. Micky Dow. Specifically. the Petition alleged that 
Texas Utilities Electric Company (lUBC or Licensee) failed to demonstrate the 
necessary character and capability that are the primary factors to be considered 
in granting a license; that the Licensee has shown a "downward spiral" in 
violations. reportable incidents. and NRC Staff concerns; and that the NRC Staff 
failed to respond to requests for information about several incidents. Petitioners 
also offered, as they have previously. to give the Commission transcripts of 
sixteen reels of audio tapes that contain conversations between the Licensee 
and certain individuals that allegedly indicate duplicity between Region IV and 
the Licensee. Petitioners requested that the Commission order the immediate 
shutdown of Unit I of Comanche Peak Steam Electric Station. institute a 
proceeding to modify. suspend. or revoke the license held by TUEC for Unit I, 
and suspend considering whether to extend or modify the construction permit 
for Unit 2 of the facility until resolution of any proceeding pertaining to the 
license for Unit 1. 

325 



DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206 

I. INTRODUCTION 

On May 19, 1992, Ms. Sandra Long Dow, Disposable Workers of Comanche 
Peak Steam Electric Station, and Mr. R. Micky Dow (the Petitioners) filed a 
request (the Petition) with the Director, Office of Nuclear Reactor Regulation, 
requesting that the U.S. Nuclear Regulatory Commission (NRC) take action 
regarding the Comanche Peak Steam Electric Station (CPSES), Units 1 and 2. 

Petitioners requested that the Commission order the immediate shutdown of 
Unit 1 of the Comanche Peak Steam Electric Station and institute a proceeding 
to modify, suspend, or revoke the license held by the Texas Utilities Electric 
Company (lUEC or Licensee) for Unit 1. They also requested that the NRC 
suspend considering whether to extend or modify the construction permit for 
Unit 2 of the facility until resolving any proceeding regarding the license for 
Unit 1. Petitioners allege, as a basis for this request, that the Licensee has failed 
to demonstrate the necessary character and capability that are the primary factors 
to be considered in granting a license, and has shown a "downward spiral" in 

. violations, reportable incidents, and NRC Staff concerns. Petitioners allege that 
the NRC Staff failed to respond to requests for information about several of 
these incidents. Petitioners also offered, as they have previously, to give the 
Commission transcripts of sixteen reels of audio tapes that contain conversations 
between the Licensee and certain individuals that allegedly indicate duplicity 
between Region IV and the Licensee. 

Previously, on February 20, 1992, Petitioners filed a motion for late inter
vention to reopen the CPSES operating license proceeding (Docket No. 50-445) 
and the construction permit amendment proceedings (Docket No. 50-446). On 
April 4, 1992, Petitioners filed a motion seeking to present oral argument before 
the Commission on their February 20, 1992 motions. On August 12, 1992, 
the Commission denied these requests. CLI-92-12, 36 NRC 62. Additionally, 
Petitioners' request to reopen the proceedings for the operating license for Units 
1 and 2 because of alleged deficiencies in the labeling of pressure valves and 
limit switches was referred to the Staff for consideration as a petition submitted 
pursuant to 10 C.F.R. § 2.206. That issue will also be addressed herein. 

In my letter of June 10, 1992, I acknowledged receipt of the May 19, 1992 
Petition and stated that the NRC would take action on Petitioners' request within 
a reasonable time.l In an Order dated July 28, 1992, the Staff extended the 
construction completion date for CPSES Unit 2 to August 1995. This action 

1 Because Pctitionas assert wrongdoing by the NRC Region IV staIT. the Petition was also referred to the Office 
of the Inspector General on June 10. 1992. for such action as it may deem appropriate. 

326 



constituted a partial denial of the Petition, specifically the request to suspend 
consideration of extension or modification of the construction permit for Unit 2. 
In a leuer of July 28, 1992, I informed Petitioners of the partial denial. The Staff 
based its decision on 10 C.P.R. §50.55(b), which states that the construction 
completion date may be extended for a reasonable period of time upon a showing 
of good cause. In its request dated February 3, 1992, the Licensee demonstrated 
that the delay in construction of Unit 2 was necessary to concentrate resources 
on the completion of Unit 1. The NRC agreed that a period of 3 years is 
necessary for construction and testing, plus a period for unanticipated delays. 

I have evaluated the Petition and have determined, for the reasons set forth 
below, that no adequate basis exists to take action against the Licensee for 
CPSES, Units 1 and 2. Accordingly, the Petition is denied. 

II. DISCUSSION 

Petitioners support their request with several incidents that occurred since 
November 1991. Petitioners allege that the following matters demonstrate the 
inadequate character and capability of the Licensee to hold licenses: 

1. A leak in a pressure tank caused l00-mile-per-hour (mph) winds in 
the access tunnel between Units 1 and 2, which resulted in a female 
employee being blown into a radiation area. 

2. Resin spilled into the core because of personnel error and misaligned 
valves. 

3. A "hot" valve in Unit 1 was cut in two, causing a radiation release 
and exposure to several individuals. 

4. Sample lists of NRC documents available in the public document 
room were submitted with the Petition. The lists contain twenty-six 
documented "reportable incidents," numerous areas showing direct 
concern by Region IV, and at least six reactor trips. 

5. The NRC proposed fines for violations by the Licensee totaling close 
to $100,000 for 1992. 

6. An additional reactor trip occurred, after which the spent fuel pool for 
Unit 1 was without cooling water for approximately 20 hours causing 
an abnormal rise in temperature. Petitioners submit this incident as 
evidence of a continuing problem involving the use of improperly 
trained control room personnel. 

7. The Petitioners submitted, as an attachment to the petition, a photo
graph which they assert shows Comanche Peak control room staff to 
be asleep, which they state is known to be the "common manner" for 
control room personnel. 
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8. Petitioners allege that the Licensee has failed to label and mislabeled 
pressure valves and limit switches on both units. 

Petitioners submitted several wriuen statements from TUEC employees and 
local citizens expressing concern about safety of the plant in support of the 
Petition. The statements of Ron Jones and Dobie Hatley allege specific safety 
concerns, which the NRC previously evaluated when it considered the February 
20, 1992 motion of Petitioners to reopen the record. The Commission found 
that these statements did not raise substantial safety concerns. CLI-92-12, 
supra. The remaining statements express a general concern for the safety of the 
plant or the treatment of employees but present no facts or evidence to support 
Petitioners' request. Sixteen signed statements express support for Petitioners' 
Motion to Reopen the Record but do not address issues raised by the Petition 
herein. Five affidavits or leuers, addressed to whom it may concern, express 
general concern about the operation of Comanche Peak and about the presence 
of waste disposal sites containing toxic and radiation-contaminated materials. 
The NRC previously determined that waste disposal sites at Comanche Peak 
do not raise a substantial safety concern and denied a request for enforcement 
action under 10 C.F.R. § 2.206. 00-91-4, 34 NRC 2011 (1991). 

Each of the issues raised in the Petition is summarized and evaluated below. 

A. Employee Injured in Airlock 

Petitioners claim that a leak in a pressure tank caused l00-mph winds in the 
access tunnel between Units 1 and 2 and resulted in a woman employee being 
injured when she was blown into a radiation area so hard that she bent welded 
piping. 

In its review of this allegation, the NRC Staff found that the Licensee had 
informed the resident inspector of the incident and provided him with copies 
of a written report. Operations Notification Evaluation R>rm FX-91-1102. The 
incident occurred on October 6, 1991, in the personnel airlock between Unit 1 
containment and the safeguards building. The airlock consists of two airtight 
doors which are only allowed to be opened individually during operation to 
preserve containment integrity. At the time of the incident, Unit 1 was shut 
down in preparation for a refueling outage. Under these conditions, both doors 
of the airlock are allowed to be open since the containment atmosphere has 
very low radiation levels. The operators were in the process of opening the 
airlock to provide access to containment. The outer door was open and the 
differential pressure across the inner door was measured to be 0.2 psid. A 
negative pressure in containment is desirable for containment integrity. The 
operators did not recognize this as a high pressure differential that could be 
dangerous. The operators also did not close the containment purge supply and 
exhaust dampers prior to defeating the door interlocks, contrary to operating 
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procedures. When the inner door was unlatched, the force swept the employee 
into containment. The actual speed of the wind is not known. The employee hit 
a 3-inch insulated pipe with her forearm and was then pulled around a corner 
where she struck more piping. There was no report of an overexposure of 
radiation to the employee. The employee was examined on site and returned to 
work when no injuries were found. Examinations and x-rays taken later by the 
employee's doctor revealed no broken bones or deformities. 

The Licensee evaluated the incident to determine root causes. The Licensee 
took corrective action by informing all employees of the event, emphasizing the 
failure to close the purge dampers before opening the doors, and the failure 
to recognize the danger of opening a door against a differential pressure. The 
Licensee added this incident to the training program and revised the training to 
cover the potential danger of a differential pressure. The Licensee also changed 
the procedure for opening airlock doors to address these concerns. 

Petitioners are concerned that Region IV treated this incident as unreportable. 
The NRC requires employee injuries to be reported only when a radioactively 
contaminated person is transported to an offsite medical facility for treatment. 
10 CF.R. § 50.72. The employee in this incident was treated at the site. The 
event did not result in damage to any safety equipment, did not change plant 
conditions, and did not affect the safety of the plant. Because it was not in 
any of the categories mentioned, the event is not required by regulations to be 
reported to the NRC. Moreover, the Licensee informed the resident inspector of 
the event and provided him with copies of the internal report containing several 
written statements by eye witnesses, a thorough review of the root causes, and 
copies of documents that implemented the corrective actions. 

Although the event was not reportable, the NRC was informed of the event 
by the Licensee at the time of occurrence. The NRC Staff followed up to 
ensure that the Licensee took appropriate actions to correct deficiencies in its 
training and procedures. Petitioners provide no new information and no basis 
to conclude that the Licensee is unable or unwilling to operate CPSES in a safe 
manner. Accordingly, I conclude that the incident docs not present a substantial 
public health or safety concern that justifies the requested action. 

B. Resin in the Core 

Petitioners contend that resin was spilled into the core as a result of personnel 
error. In its review of the incident, the NRC Staff found that on November 6, 
1991, some fine particles of resin and three resin beads bypassed the resin traps 
on a demineralizer filter for the spent fuel pool. The demineralizer is part of the 
spent fuel pool cooling and purification system which has two redundant trains, 
each consisting of two cooling pumps, two coolers, two purification pumps, two 
demineralizers, and several fitters and skimmers. At the time of the incident, 
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both trains of the purification system were running. When resin particles were 
discovered in a routine sample taken at the outlet of demineralizer 2, the Licensee 
shut down that train of the purification system and isolated it to avoid releasing 
any more resin into the spent fuel pool, the refueling cavity, and ultimately into 
the reactor coolant system. Train 1 continued to purify the refueling cavity. 
The cause of the resin release was a failed resin trap and not operator error 
as alleged by Petitioners. Shortly after the event, the Licensee informed the 
resident inspector and gave him a copy of the written report of this incident, 
Operations Notification Evaluation Form FX-91-1455. 

As a short-term corrective action to maximize cleanup of the spent fuel pool 
and reactor coolant system, the operators increased the amount of reactor coolant 
sent through the chemical and volume control system and placed three temporary 
filters in service. 

Westinghouse Electric Corporation evaluated the effect of resin in the reactor 
coolant system in a letter to the Licensee dated November 19, 1991. West
inghouse stated that the resin products are not considered to be corrosive to 
primary system piping and that normal use of the chemical and volume control 
system is adequate for control of system cleanup. Based on the small quantity 
of resin released, Westinghouse concluded that the material could have had no 
adverse consequences on fuel assembly integrity or operations. Upon review of 
the letter, the NRC Staff came to the same conclusion. 

At the time of the incident, the NRC Staff determined that the Licensee took 
appropriate corrective actions and that the incident was not detrimental to the 
safety of the plant. Petitioners provide no facts to contradict these findings. 
Therefore, I conclude that Petitioners have not raised a substantial health or 
safety concern. 

C. "Hot" Valve Cut in Two 

Petitioners claim that a "hot" valve in Unit 1 was cut open, causing a radiation 
release and exposure to several individuals. 

On March 17, 1992, a work request was written to have work performed on 
valve 2CS-7048A, a valve located in Unit 2. However, personnel disassembled 
and reassembled valve lCS-7048A, in Unit I, a valve similiar to the Unit 2 
valve which was the subject of the work request. Upon reviewing the work 
logs after maintenance was completed, a radiation protection technician thought 
the contamination levels appeared excessively high for what should have been 
a Unit 2 valve. The contamination levels were consistent with the normal levels 
in that area of Unit 1. Before the maintenance work was performed, a radiation 
protection technician had established a radiological barrier around the Unit 1 
valve. Because of the barrier, personnel working on the valve took appropriate 
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precautions and did not receive an overexposure of radiation. After discovering 
the mistake, personnel performed the required maintenance on the Unit 2 valve. 

On August 23, 1992, the NRC issued a Severity Level IV violation for failure 
to follow authorized work instructions, citing both this incident and a similar 
incident that occurred on February 23, 1992, in Unit 1. The NRC documented 
the incident in Inspection Report Nos. 50-445f)2-08 and 50-446f)2-08, April 
23, 1992. 

The NRC Staff found the Licensee's corrective action to be suitable. After the 
event, Unit 2 management suspended all activities to disassemble or reassemble 
components within the operations controlled area for permanent plant equipment 
in Unit 2 until the Licensee reviewed the incident After reviewing the incident, 
the Licensee took short-term actions requiring double verification of component 
identification before beginning work. A Unit 1 task team had been formed 
previously in response to the February 23, 1992 incident. The team was 
exploring a number of corrective actions regarding procedural compliance to be 
implemented in Unit 1. The Staff found no reason to conclude that the Licensee 
could not or would not operate CPSES safely. Petitioners provide no facts to 
conclude otherwise. Therefore, I conclude that the event does not present a 
substantial health or safety concern. 

D. Reportable Incidents and Reactor Trips 

Petitioners submitted a sample of weekly reports which they claim contain 
reports of twenty-six reportable incidents and at least six reactor trips, which 
Petitioners find excessive. The weekly reports cover the period from January 19 
to April 18, 1992, and consist of the Local Public Document Room list of cor
respondence between the NRC and TUEC, such as inspection reports, licensee 
event reports (LERs), periodic operating reports, and general correspondence. 

Upon reviewing these documents and NRC records, the NRC Staff found that 
the Licensee submitted ten LERs during this period. These ten LERs are written 
reports of non-emergency incidents that occurred at CPSES. NRC regulations 
require that Licensees report shutdowns, deviations from technical specifications, 
and events that result in degradation of safety barriers or place the plant in a 
condition outside of its design basis. The Licensee is also required to include 
in the report an assessment of the safety consequences and a description of all 
corrective actions. 10 C.P.R. § 50.73. This reporting process ensures that the 
plant is in a safe condition after the event and that steps are being taken to avoid 
repeating the problem. 

The sixteen other documents that Petitioners cite were updates or revisions 
to LERs of events that occurred several months (or years) earlier, and 10 C.F.R. 
Part 21 reports of defects in components that could affect performance. 
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The monthly operating reports for the period between January 19 and April 
18, 1992, show that no reactor trips occurred during this period. The Licensee 
reduced power four times to make repairs but did not shut down the reactor. 
During the 19 months between January 1991 and July 1992, Unit 1 was shut 
down eleven times. The Licensee manually shut down the reactor four times 
for maintenance; once the unit was shut down for a refueling outage; twice 
the reactor automatically tripped because equipment failed; and four trips were 
caused by operator error. Therefore, nearly half of the shutdowns were initiated 
by the Licensee to improve plant performance or comply with regulations. The 
two automatic reactor trips that resulted from equipment failure were the result of 
problems with the main turbine and did not affect the nuclear or safety-related 
portion of the plant. In each case of operator-error-related trip, the Licensee 
evaluated the causes of the event and implemented appropriate corrective actions. 
Each event and corrective action was reviewed by the NRC resident inspectors 
and was found to have no safety significance. In each reactor trip, all systems 
functioned as expected to bring the plant to a safe shutdown condition. 

The ten reportable incidents that occurred during the time period specified 
by Petitioners did not place the plant in an unsafe condition and the reactor 
did not trip during this period. The six automatic trips that occurred between 
January 1991 and July 1992 did not affect the safety of the plant Petitioners 
have not provided any information to contradict this conclusion. The NRC was 
informed of each of the events at the time of occurrence and determined that 
the Licensee took appropriate corrective actions. Accordingly, I conclude that 
Petitioners have not raised a substantial safety concern. 

E. Fines or $100,000 

Petitioners claim that civil penalties of approximately $100,000 imposed for 
violations by the Licensee during 1992 demonstrate that the Licensee cannot 
safely operate the plant. 

In evaluating violations to determine the appropriate enforcement action, the 
NRC Staff assesses the safety and regulatory significance of the violations, the 
Licensee's corrective actions to prevent future occurrences, and other relevant 
factors. During its review, the NRC considers whether a violation warrants 
shutting down a plant. In neither of these cases did the NRC Staff conclude 
that the Licensee was unable or unwilling to safely operate the facility, or that 
shutdown of the plant was warranted. 

On December 4, 1991, the NRC proposed imposition of a civil penalty 
of $25,000 on the Licensee. EA 91-189 (Dec. 27, 1991). This incident is 
documented in NRC Inspection Report Nos. 50445/91-62 and 50-446/91-62, 
December 27, 1992. The violation involved a misalignment of the residual 
heat removal system which would have prevented the system from actuating 
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automatically in an emergency. The system was misaligned for 53 hours while 
the plant was in hot standby mode. No events occurred during this time that 
would have required the use of the residual heat removal system, and if this had 
been necessary, the system could have been properly aligned by opening two 
crosstie valves. Therefore, while this was a violation of the operating license, the 
misalignment did not pose a serious safety concern. The NRC Staff concluded 
that the Licensee identified the misalignment, promptly corrected the lineup, and 
took appropriate actions to avoid recurrence and ensure proper control of plant 
configurations. 

In July 1992, the NRC proposed imposition of a civil penalty of $125,000 
on the Licensee. EA 92-107 (July 23, 1992). The violation resulted from a loss 
of cooling to the spent fuel pool. The plant was never in an unsafe condition. 
This event is discussed in detail below in Section II.F. 

The NRC Staff reviewed the Licensee's corrective actions for both of 
these violations and concluded that the Licensee's management adequately 
implemented its commitments and demonstrated the proper concern for safety to 
operate CPSES. Petitioners present no new information and no basis to change 
these conclusions. Therefore, I find that Petitioners' contention is without merit 
and does not present a substantial health or safety concern. 

F. Loss of Cooling to Spent Fuel Pool 

Petitioners claim that the spent fuel pool was without cooling for 20 hours, 
resulting in an abnormal rise in temperature which would have caused a 
meltdown if not detected by the resident inspector. Both the Licensee and 
the NRC evaluated this incident in great detail. The NRC proposed imposition 
of a civil penalty of $125,000. EA 92-107 (July 23, 1992). This incident is 
documented in NRC Inspection Report Nos. 50-445/92-20 and 50-446/92-20, 
June 9, 1992. 

The spent fuel pool is a large pool of water located outside the containment. 
Fuel bundles that are depleted of most of their uranium are stored in the pool 
after being removed from the core. The fuel emits a small amount of decay heat 
Oess than 0.001 percent of the heat generated during operation) into the water of 
the spent fuel pool. The water is cooled by passing through heat exchangers that 
are cooled by the component cooling water system. At the time of this event, 
the pool contained only sixty-four fuel assemblies. The pool has a capacity of 
554 fuel assemblies and, therefore, the heat in the pool was only a fraction of 
the design heat load. 

On May 12, 1992, the spent fuel pool was without cooling for 17 hours 
because the component cooling water system was misaligned. This allowed the 
temperature to rise 5°F from 8ooto 85°F. The maximum fuel pool temperature 
allowed in the Final Safety Analysis Report is 152°F. Therefore, the pool was 
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never in danger of overheating. Since the spent fuel pool water is part of a system 
completely separate from the reactor coolant system, the fuel in the core was 
never in danger of a meltdown. The resident inspector discovered the problem 
upon finding a discrepancy in the alignment of valves on the control board, 
not by noticing a temperature rise as alleged by Petitioners. If the alignment 
discrepancy had not been discovered, the operators would have become aware 
of the problem when the temperature reached 139°F by an alarm in the control 
room. 

Upon learning of the problem, the operators corrected it by aligning the Unit 
2 cooling water to the heat exchanger. This action was a violation of the Unit 
1 operating license since the Unit 2 cooling system was not under full control 
of the operations department and was not incorporated into the licensing basis 
for Unit 1. 

The NRC assessed a civil penalty of $125,000 for this violation, primarily 
because the event demonstrated that managers were not exercising proper control 
of licensed actions, not because of the safety significance of the event. 

Petitioners also claim that the incident was caused by using undertrained 
operators and that this has been a continuing problem of concern to the NRC 
as evidenced by an NRC letter of December 15, 1989. This letter was a request 
for additional information about the operating experience of the control room 
staff. A request for additional information is the standard means of obtaining 
information needed for the NRC to complete reviews and does not imply that 
the NRC has a safety concern or that the Licensee has withheld information. 
The Licensee's response of December 28, 1989, demonstrated that the Licensee 
had satisfied all requirements for training and experience. 

In reviewing this event, the NRC identified minor training deficiencies 
related to operator knowledge of design modifications and procedural changes. 
NRC Inspection Report Nos. 50-445/92-20 and 50-446/92-20, June 9, 1992. 
The Licensee took corrective actions that included developing more effective 
methods of informing operators of design changes, and providing operators with 
a list of systems that could be crosstied. 

Petitioners also refer to a reactor trip that occurred 4 days before the loss 
of cooling to the spent fuel pool and which Petitioners allege was caused by 
undertrained personnel. This trip was not related to the loss-of-cooling event as 
implied by Petitioners. The trip on May 8, 1992, was caused by an inadvertent 
actuation of the reactor protection system when technicians opened an incorrect 
power supply breaker while calibrating the power monitor module. LER 92-009 
(June 4, 1992); NRC Inspection Report Nos. 50445192-14 and 50-446192-14 
(July I, 1992). The Licensee determined that the root cause was using personnel 
who were inexperienced in this type of calibration. To correct this problem, the 
Licensee now requires that an experienced technician supervise all sensitive tasks 
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being performed for the first time. This event generated no safety consequences 
since aU systems responded as expected. 

The July 23, 1992 enforcement action prompted the Licensee to evaluate the 
loss of cooling to the spent fuel pool thoroughly. The Licensee and the NRC 
found no substantial health or safety concern. Petitioners have presented no 
facts or basis to reach a different conclusion. 

G. Photo or Sleeping Operators 

Petitioners submitted a copy of a photograph allegedly showing a member of 
the CPSES control room staff asleep. Petitioners state that the photograph is the 
subject of in-plant humor, since sleeping is known to be the "common manner" 
for control room personnel. It cannot be ascertained from this poor-quality copy 
either whether the person is sleeping or whether the room shown is in fact the 
Comanche Peak control room. 

The NRC considers inattentiveness by control room operators a very serious 
offense. The NRC requires control room operators to be fully attentive at 
the controls to monitor plant safety status and to take corrective action if 
abnormal circumstances arise. Random control room observations by the 
resident inspectors allow the NRC to check the adequacy of the Licensee's 
programs for enforcing this requirement The senior resident inspector at 
CPSES confirmed that the four resident inspectors normally make control room 
observations several times during normal working hours and several times a 
month during night and weekend hours. The residents have never found an 
operator asleep or inattentive in the control room at CPSES. 

I find that Petitioners have failed to demonstrate any merit to their contention 
and have not substantiated a health or safety concern. 

H. Labeling Deficiencies 

Petitioners allege that an employee of CPSES testified that the Licensee failed 
to label components and mislabeled pressure valves and limit switches on both 
units. 

While conducting an inspection in October 1989, the NRC found minor 
labeling deficiencies. NRC Inspection Report Nos. 50-445/89-200 and 50-
446!89-200 (Feb. 14, 1990). The inspectors found a number of valves without 
identification labels, unofficial hand-written tags used to label rooms, and small 
metal label tags on some components, which were difficult to read. The 
inspectors believed that this could cause operator errors. The Licensee had 
identified the missing labels earlier and was in the process of installing temporary 
tags. The Licensee had initiated a program to improve labeling in 1988 but had 

335 



delayed implementation. This inspection prompted the Licensee to implement 
the program sooner than planned. The Licensee also audited the labeling 
program and revised administrative procedures to give guidance to personnel 
on performing independent verification of labeling. 

The Licensee labeled each of the rooms in Unit 1, and equipment containing 
both Unit 1 and Unit 2 components, before the licensing of Unit 1. The Licensee 
scheduled to complete the upgrade program during the first refueling outage in 
December 1991. The NRC inspected the labels four more times and found that 
the program was on schedule and was being implemented effectively. The NRC 
documented its findings in Inspection Report r-~os. 50445/90-20 and 50446/90-
20 (July 23, 1990); 50-445/91-32 and 50446/91-32 (Aug. 22, 1991); 50-445/91-
41 and 50-446/91-41 (Oct 9, 1991); and 50445/91-70 and 50-446/91-70 (Feb. 
12, 1992). During the last inspection, documented in Report Nos. 50-445/91-70 
and 50-446/91-70, the Staff found that the Licensee had completed 95% of the 
label upgrade in Unit 1 with the remaining labels to be handled by the ongoing 
label maintenance program. 

The NRC considers this to be a closed item because the Licensee's labeling 
program exceeds NRC requirements. The components and systems in Unit 1 
have been labeled with clear and informative labels that assist the plant operators 
and maintenance personnel to accurately identify equipment On March 24, 
1992, William D. Johnson, senior Resident Inspector at Comanche Peak Unit 
1, submitted an affidavit in support of the Staff's response to the Petitioners' 
February 21, 1992 motion to reopen the record. The affidavit summarizes the 
NRC Staff's evaluation of and conclusions about the effectiveness of labeling 
in the plant 

Therefore, I conclude that the Petitioners have presented no basis to change 
the NRC Staff's conclusion that the Licensee's labeling program meets NRC 
requirements. Petitioners have failed to raise a substantial safety concern. 

III. CONCLUSIONS 

The NRC Staff has reviewed the allegations in the Petition that the Licensee 
does not demonstrate the appropriate character or capability to operate a nuclear 
plant The incidents described in the Petition, as examples of the Licensee's 
inability to operate the plant, are either events that had been evaluated and 
resolved by the NRC Staff or are unfounded accusations with no technical 
merit, and provide no basis for the requested action. The Staff assessed the 
inspections, enforcement actions, NRC documents, and evaluations conducted 
by both the Licensee and the Staff, related to Petitioners' concerns. The Staff 
evaluated the ten exhibits attached to the Petition. Most of these documents 
are NRC inspection reports or letters and therefore do not present any new 
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information. The remaining exhibits consist of statements written by TUEC 
employees or members of the public that either do not address safety issues or 
discuss events that do not relate to the issues of this Petition. Petitioners have 
presented neither any information nor any reason to question the continued safe 
operation of CPSES. 

The institution of proceedings in response to a request in accordance with 
10 C.F.R. § 2.206 is appropriate only when substantial health and safety issues 
have been raised. See Consolidated Edison Co. of New York (Indian Point. Units 
I, 2, and 3), CLI-75-8, 2 NRC 173, 176 (1975), and Washington Public Power 
Supply System (wpPSS Nuclear Project No.2), 00-84-7, 19 NRC 899, 923 
(1984). I have applied this standard to determine if any action is warranted in 
response to the Petition. For the reasons discussed above, I find no basis for 
taking any action in response to the Petition as no substantial health or safety 
issues have been raised by the Petition. Accordingly, the NRC is taking no 
action pursuant to 10 C.F.R. § 2.206 in this matter. 

A copy of this Decision will be filed with the Secretary of the Commission 
for the Commission's review in accordance with 10 C.F.R. § 2.206(c). 

Dated at Rockville, Maryland, 
this 19th day of November 1992. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF ENFORCEMENT 

James LIeberman, Director 

In the Matter of 

ARIZONA PUBLIC SERVICE 
COMPANY, sf 81. 

(Palo Verde Nuclear Generating 
Station, Units 1, 2, and 3) 

Docket Nos. 50-528 
50-529 
50-530 

November 24, 1992 

The Director, Office of Enforcement, grants in part and denies in part a 
Petition filed pursuant to 10 C.F.R. § 2.206 by David Colapinto on behalf of 
Sarah C. Thomas and Linda E. Mitchell (petitioners). The Petitioners alleged 
that they had been subjected to harassment, intimidation, discrimination, and a 
"hostile work environment" by the Arizona Public Service Company (APS) at 
the Palo Verde facility, in violation of the Commission's Employee Protection 
provisions. The Petitioners requested that the NRC initiate a proceeding 
directing APS to show cause why the Palo Verde licenses should not be revoked, 
modified, or suspended, and assess a civil penalty against APS in the amount of 
at least $1.2 million. To the extent that the Petition requested that the NRC take 
enforcement action against APS, the Petition has been granted. To the extent 
that the Petition requested a civil penalty above $130,000 and requested that 
proceedings be initiated to show cause why the license should not be revoked, 
modified, and/or suspended, it has been denied. 

NRC: ENFORCEMENT ACTION IN DISCRIMINATION CASES 

The NRC normally has deferred action on section 210 cases until after a final 
decision by the Secretary of Labor on the allegations of discrimination. 
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NRC: ENFORCEMENT ACTION IN DISCRIMINATION CASES 

In the future, the NRC Staff will normally take enforcement action in 
significant cases of discrimination after an initial finding of discrimination by 
a Department of Labor Administrative Law Judge (AU). However, in light of 
the fact that all AU Recommended Decisions are automatically reviewed by 
the Secretary of Labor, the NRC will allow a licensee to defer a response to a 
Notice of Violation until after the final ruling by the Secretary. 

NRC: ENFORCEMENT POLICY 

The appropriate guidance for assessing a civil penalty is found in the 
Commission's Enforcement Policy. The Enforcement Policy classifies different 
types of violations by their relative severity, provides examples of the types of 
violations and the recommended severity levels for these violations, describes 
the circumstances in which formal sanctions, including orders, civil penalties, 
and notices of violation are appropriate, and provides factors that should 
be considered in determining whether the proposed civil penalty should be 
mitigated or escalated. 

NRC: ENFORCEMENT ACTION IN DISCRIMINATION CASES 

The NRC was and is concerned over any perception that an employee might 
suffer discrimination because of raising safety concerns. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

I. INTRODUCTION 

On July 20, 1992, David K. Colapinto. an attorney with the National Whistle
blower Center, filed a letter with the Chairman of the U.S. Nuclear Regulatory 
Commission ("NRC"). on behalf of two of his clients. Sarah C. Thomas and 
Linda E. Mitchell ("Petitioners"). The letter requests the NRC to take enforce
ment action against the Arizona Public Service Company ("APS"). Licensee for 
the Palo Verde facility. where Petitioners are employed, alleging violations of 
Commission's Employee Protection provisions. See 10 C.F.R. § 50.7. Specifi
cally, Petitioners allege that they have been subjected to harassment. intimida
tion. discrimination. and a "hostile work environment" by Palo Verde manage
menL Petitioners request that the NRC initiate a proceeding directing APS to 
show cause why the Palo Verde licenses should not be revoked, modified, or 
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suspended. In addition, Petitioners request the NRC to assess a civil penalty 
against APS in the amount of at least $1.2 million. The letter is being treated 
as a petition under the NRC's regulations contained in 10 C.F.R. § 2.206, and 
has been referred to me for a response. By letter dated August 11, 1992, this 
Office acknowledged receipt of Petitioners' request for enforcement action and 
promised a response within a reasonable time.l After further review, the Peti
tioners' request has been granted in part and denied in part, as described below. 

II. BACKGROUND 

Petitioners' request is based upon two Recommended Decisions and Orders 
("Recommended Decisions") issued by two Administrative Law Judges ("AUs'') 
in proceedings before the U.S. Department of Labor ("DOL''), pursuant to 
section 210 of the Energy Reorganization Act ("ERA"), 42 U.S.C. § 5851.2 In 
each case, the DOL AUs found that APS had discriminated against one of its 
employees for engaging in protected activity in violation of Section 210 of the 
Energy Reorganization Act ("ERA"). See Thomas v. Arizona Public Service Co., 
89-ERA-19 (Apr. 13, 1989); Mitchell v. Arizona Public Service Co., 91-ERA-9 
(July 2, 1992). Both cases are now under review by the Secretary of Labor 
("Secretary''). 

Briefly, the AU in the Thomas case found that Ms. Thomas' first-line 
supervisor reassigned her to a more demanding and less desirable job because 
she raised safety concerns to higher APS management. The AU also found 
that subsequent discriminatory actions by APS included denying Ms. Thomas a 
promotion, treating Ms. Thomas differently from another employee when they 
were both being considered for another promotion, requiring Ms. Thomas to 
complete unnecessary training, and suspending Ms. Thomas' certifications to 
conduct various tests. . 

In the Mitchell case, another AU found that Ms. Mitchell was discriminated 
against as a result of the presence of a "hostile worle environment." Specifically, 
the AU found that Ms. Mitchell was subjected to a series of actions that 
comprised a hostile worle environment, in retaliation for engaging in certain 
protected activities. The protected activities included raising safety concerns 
to APS management and to the NRC, including concerns regarding problems 
with emergency lighting at Palo Verde. The AU found that APS management 
failed to take prompt, effective remedial action to halt this harassment. The 

1 The letter .lso denied Petitioners' request that the NRC we enforcement action Mwithin 30 days." 
2 Section 210 hu rcccntly been renumbered section 21 I in amendments cootained in section 2902 of the Energy 
Policy Act of 1992, ILR. 116. signed into law on October 2A. 1992. 
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petition asks the NRC to take enforcement action against APS, notwithstanding 
the pendency of the Secretary's review of both cases. 

In. DISCUSSION 

A. Enforcement Action on the Mitchell and Thol1Uls Cases 

Upon receipt of the Mitchell decision, the NRC Staff began reviewing that 
action, as well as the Thomas case. The NRC had not taken enforcement action 
on the Thomas case because at the time that decision was issued, the NRC 
normally deferred action on section 210 cases until after a final decision by the 
Secretary of Labor on the allegations of discrimination.' Recently, however, the 
NRC Staff completed an enforcement action involving the Byron facility based 
upon a decision by the Secretary of Labor issued more than 5 years after the 
discrimination occurred. See Commonwealth Edison Co., EA 92-019 (Apr. 22, 
1992), NUREG-0940, Vol. 11, No.2, LB-1; see also DOL Case No. 87-ERA-4 
(Jan. 22, 1992). As a result of that action, the NRC Staff, after consultation with 
the Commission, concluded that more timely action was appropriate. Therefore, 
in the future, the NRC Staff will normally take enforcement action in significant 
cases of discrimination after an initial finding of discrimination against an NRC 
licensee by a DOL AU. However, in light of the fact that all AU Recommended 
Decisions are automatically reviewed by the Secretary of Labor, the NRC will 
allow a licensee to defer a response to a Notice of Violation until after the final 
ruling by the Secretary. 

In accordance with this new policy, the NRC has now taken enforcement 
action against APS based upon the AU decisions in Mitchell and Thomas. 
On September 3D, 1992, Mr. John B. Martin, Regional Administrator of NRC 
Region V, issued a Notice of Violation and Proposed Imposition of Civil Penalty 
to APS for the two violations in the combined amount of $130,000. See 
Enforcement Action 92-139 (Sept 30, 1992) ("EA 92-139"). This action was 
taken in accordance with the "General Statement of Policy and Procedure for 
NRC Enforcement Actions" (Enforcement Policy), 10 C.F.R. Part 2, Appendix 
C. In addition, the NRC asked APS to address (1) the actions taken to minimize 
any possible chilling effect resulting from the circumstances surrounding the 
Thomas and Mitchell cases; and (2) any actions taken to assess employee 
concerns related to reservations related to raising safety issues and actions taken 
to eliminate or minimize those reservations. 

The NRC considered the violation in the Thomas case to be a Severity Level 
III violation because the discrimination involved principally Ms. Thomas' first-

'See. e.,., GeMrt:Jl Elec/ric Co. (Wilmington. North Carolina Facility). D0-86-11, 24 NRC 325, 331·32 (1986); 
GeMral Electric Co. (Wilmington. Nonh Carolina Facility), D0-89·1, 29 NR~ 325,330 (1989). 
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line supervisor. See Enforcement Policy, Supplement VII. The NRC considered 
the violation concerning Ms. Mitchell to be a Severity Level II violation based 
primarily upon the actions of the individual who was employed by APS at that 
time as the Director of Quality Assurance (QA). Those actions are of particular 
concern to the NRC because, as the Director of QA, this person was responsible 
for the Employee Concerns Program and for protecting those persons who raised 
safety concerns from harassment and discrimination and whose position was 
above first-line supervisor. The issuance of EA 92-139 sends a strong message 
to the licensee that discrimination by APS management - at any level - will 
not be tolerated. 

Petitioners suggest that the NRC assess a civil penalty of $1,200,000 on APS. 
I have found that a civil penalty in that amount is not warranted. The appropriate 
guidance for assessing a civil penalty is found in the Commission's Enforcement 
Policy. The Enforcement Policy classifies different types of violations by 
their relative severity, provides examples of the types of violations and the 
recommended severity levels for these violations, describes the circumstances in 
which formal sanctions, including orders, civil penalties, and notices of violation 
are appropriate, and provides factors that should be considered in determining 
whether the proposed civil penalty should be mitigated or escalated. Petitioners 
did not address either the examples and severity levels or the escalation and 
mitigation factors in recommending a proposed civil penalty.' 

In arguing that the NRC should assess a civil penalty of $100,000 for each 
individual action that is alleged to be discrimination, Petitioners, in effect, are 
asking the NRC to treat each alleged APS act of harassment in both the Thomas 
and Mitchell cases as an individual Severity Level I violation. That treatment is 
not warranted for two reasons. First, under the Enforcement Policy, Supplement 
VII, the example provided of a Severity Level I violation is employment 
discrimination by senior corporate management. The only involvement by APS 
corporate management above the plant level in either case before me now is 
the tangential involvement of Mr. William Conway, at the time in question the 
incoming APS vice-president, in the Mitchell casco However, the AU generally 
complimented Mr. Conway's actions, see Mitchell, Slip Op. at 38-39 and 43, 
and I have no reason to disagree with the AU's analysis at this time. Thus, there 
is no reason to treat the "hostile work environment" in this case as a Severity 
Level I violation. 

Second, in the NRC's judgment, the individual actions in the Thomas and 
Mitchell cases, while serious, do not rise to the level of severity necessary 
to constitute separate violations of 10 C.F.R. § 50.7. In fact, the AU in the 
Thomas case specifically found that the individual "items" in that case would 

'In assessing Ihe proposed civil penalty, Ihe NRC reviewed Ihe escalation and mitigation factors in Ihe Enforcement 
Policy and concluded lhat no adjustment in Ihe base civil penalty was appropriate. 
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not constitute employment discrimination in and of themselves; instead, it was 
only when those "items" were viewed in the context of the entire picture that 
they constituted discrimination. See Thomas. Slip Op. at 8. Accordingly, it was 
appropriate to treat the actions in the Thomas case in the aggregate. Likewise, 
the discrimination in the Mitchell case did not consist of separate individual 
violations; instead, the discrimination consisted of a hostile work environment 
which was a single aggregate action. Thus, it was not appropriate to treat each 
individual action in these two cases as a separate violation of section 50.7.5 

Petitioners also justify the proposed $1,200,000 civil penalty by reliance upon 
the NRC's actions in Tennessee Valley Authority. EA 89-201 (Apr. 12, 1990), 
NUREG-0940, Vol. 9, No.4, I.A-66 ("EA 89-201 ',), in which the NRC issued a 
civil penalty of $240,000. However, as that case clearly demonstrates, the NRC 
followed the Enforcement Policy described above. In EA 89-201, the NRC 
found that three employees of the Tennessee Valley Authority ("TVA'') were 
reassigned to new positions in retaliation for raising safety concerns to an NRC 
Commissioner. The TVA official who was principally involved was a member 
of plant management above first-level supervisor. Therefore, each violation 
was classified as a Severity Level II violation for which the civil penalty under 
the Enforcement Policy was $80,000. Thus, the aggregate civil penally was 
$240,000. Likewise, in this case, the NRC has based the proposed civil penalty 
upon the level of the individuals who were primarily or most effectively involved 
in the discrimination in the two actions involved in this petition.1S 

B. Additional Allegations of Employment Discrimination at APS 

The petition alleges that Ms. Mitchell has suffered additional acts of employee 
discrimination at Palo Verde after the events that are the subject of the DOL 
Recommended Decision. Specifically, Petitioners assert that a recent finding 
by the DOL Wage and Hour Division requires an escalation of any civil 
penalty. On May 8,1992, the Assistant District Director, Employment Standards 
Administration, Wage and Hour Division. DOL, issued a preliminary finding that 
Ms. Mitchell's April 1992 Performance Appraisal had been lowered because 
she engaged in protected activity. APS has filed an appeal from that finding, 

5 While the NRC concludes that ueatment of each action as a violation is not appropriate in IhU enforcement 
action. the NRC reserves the right to treat individual actions as scpante violatims in an appropmte CISe. 

6 Petitioners also ask that the NRC take action against the former APS QA Director individually. At this time, 
however, there is not sufficient information to Wlrnnt enforcement action directly against that individual Su 10 
c.P.R. Put 2, Appendix C, § V.E. While that individual's actims were a significant c:ontn'butim to the hostile 
worle environment, they may not have cmstitutcd a violation of 10 c.F.R. §SO.7. in and of themselves. Therefore, 
the NRC will not take enforcement actim against this individual at this time. The NRC will review the Scc:rctlry', 
final decision in the Mitdtdl proceeding and determine at that time if additional action is Wlrnntcd. 
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initiating the DOL hearing process. That appeal has been consolidated with 
other pending matters for hearing before a DOL AU. 

The NRC has already taken prompt action in response to the DOL's finding. 
Initially, the NRC secured the DOL investigation file and reviewed it Sub
sequently, on May 22, 1992, Mr. John Martin, Administrator, NRC Region V, 
issued a letter to APS, informing APS management that the NRC was concerned 
that this action might constitute a violation of 10 C.F.R. § 50.7 and that it might 
have a "chilling effect" on the willingness of employees or contractor personnel 
to raise safety concerns. Specifically, the letter asked APS to provide the NRC 
with the basis for the action taken against Ms. MitcheII and to explain what steps 
APS was taking to ensure that employees were fuHy informed of their rights to 
address safety concerns to the NRC or any other regulatory agency without fear 
of retaliation. 

On June 23, 1992, APS responded to the NRC's May 22 letter. In its 
response, APS provided its version of the events in question and described the 
steps it was taking to ensure that all APS employees were aware of their rights 
under the ERA and the Atomic Energy Act ("AEA"). As I noted above, the 
NRC normally will await a decision by a DOL AU before taking enforcement 
action. After reviewing APS' response of June 23, the NRC Staff saw no need 
to deviate from the NRC's normal policy in this case at this time. The NRC 
will continue to monitor this case. Once the DOL AU issues a Recommended 
Decision, the NRC will consider whether enforcement action is warranted. 

C. Allegations or a "Hostile Work Environment" at Palo Verde 

The petition also alleges that APS has created a "hostile work environment" 
at Palo Verde which discourages Palo Verde employees from raising safety 
concerns. As a result of that aIlegation and the decisions in the Thomas 
and Mitchell cases, the NRC Staff recently conducted an unannounced special 
inspection at Palo Verde to gain insight into the perceptions and attitudes 
of workers at the site with regard to their ability to raise significant safety 
issues. See NRC Inspection Report No. 50-528/529/530/92-33 (Oct. 8, 1992) 
("Inspection Report 92-33''). During this inspection, NRC personnel interviewed 
314 site employees who were either APS direct employees or APS contractors. 
Inspection Report 92-33 at 2-4. These employees comprised a sample of Palo 
Verde employees who performed safely-significant work. 

Of those employees interviewed, approximately 92% stated that they felt 
free to raise significant safely issues to their immediate supervisor, to higher 
levels of APS management. to the Employee Concerns Program or "Hotline," 
or to the NRC. [d. at 4. Approximately 6% of those interviewed indicated that 
they felt free to raise significant safety issues to their immediate supervisor 
but felt some reluctance to raise the issues higher. [d. Approximately 2% of 
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those interviewed felt some reluctance to raise significant safety issues to their 
immediate supervisors. [d. The survey did not 'determine the root cause for the 
reluctance that was expressed by 8% of those interviewed. [d. at 5.7 

In its letter transmitting Inspection Report 92-33 to APS, the NRC concluded 
that 

[w]hUe these results are not indicative of a widespread problem with reluctance of APS 
employees to raise significant safety issues to their immediate supervisors or above, they do 
indicate that the environment at Palo Verde for raising significant safety concerns can be 
improved. Please advise us of your plans in this regard. 

The NRC was and is concerned over any perception that an employee might 
suffer discrimination because of raising safety concerns. Therefore, the NRC 
Staff requested APS to advise it of the steps being taken to resolve this 
perception problem, in addition to the response required in reply to EA 92-139, 
concerning plans to assess the extent employees have reservations for raising 
safety concerns. On October 30, 1992, APS filed a consolidated response to 
both Inspection Report 92-33 and EA 92-139, detailing the steps that it is in the 
process of taking to address this concern. In light of the findings of the NRC 
special inspection at Palo Verde as expressed in Inspection Report 92-33, APS' 
response to the NRC's May 22, 1992 letter, and APS' response to EA-92-139 
and Inspection Report 92-33, I have concluded that no further action is necessary 
at this time regarding Petitioners' allegation of a "hostile work environment" at 
Palo Verde. 

D. Request ror Institution or Proceedings Under Section 2.206 

Petitioners request that the NRC initiate show-cause proceedings to revoke, 
modify, and/or suspend Palo Verde's operating license. The institution of 
proceedings in response to a request for action under 10 C.F.R. § 2.206 is 
appropriate only when substantial health and safety issues have been raised. See 
Consolidated Edison Co. of New York (Indian Point, Units 1,2, and 3), CLI-75-
8,2 NRC 173, 176 (1975), and Arizona Public Service Co. (Palo Verde Nuclear 
Generating Station, Units 1, 2, and 3), 00-92-1, 35 NRC 133, 143-44 (1992). 
While the allegations contained in the instant petition are indeed serious, they 
do not raise substantial health and safety issues that would justify revocation, 
suspension, or modification of the Palo Verde licenses. Instead, I find that the 
NRC Staff's actions described above were the appropriate response to the DOL 
Recommended Decisions consistent with the Commission's Enforcement Policy. 

7 Furthermore, five of those employees interviewed Wormed the NRC inspectors that they believed that they had 
IllIfcrcd employment discrimination in rcUliation for raising nfcty concerns. The NRC will review these claims 
through the NRC allegation process. Su Inspection Report 92-33 at S. 
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Accordingly, I have concluded that no basis exists for initiating a proceeding as 
requested by Petitioners. 

IV. CONCLUSION 

In conclusion, I have granted the petition insofar as it requests that the NRC 
take enforcement action against APS for the discrimination demonstrated in the 
Thomas and Mitchell cases. I have denied the request to the extent that the 
petition seeks a civil penalty above $130,000 and requests that proceedings be 
initiated to show cause why the license should not be revoked, modified, and/or 
suspended. 

A copy of this Decision will be filed with the Secretary of the Commission 
for the Commission to review in accordance with 10 C.F.R. § 2.206(c). As 
provided by this regulation, this Decision will constitute the final action of the 
Commission 25 days after issuance, unless the Commission, on its own motion, 
institutes a review of the decision within that time. 

Dated at Rockville, Maryland, 
this 23d day of November 1992. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF ENFORCEMENT 

James LIeberman, Director 

In the Matter of 

DETROIT EDISON COMPANY, et al. 
(Enrico Fermi Atomic Power Plant, 

Unit 2) 

Docket No. 50-341 

November 25, 1992 

The Director, Office of Enforcement, grants in part and denies in part a 
Petition filed pursuant to 10 C.F.R. § 2.206 by Edwin A. Slavin, Jr., on behalf 
of Carolyn Larry (petitioner). The Petitioner requested that enforcement action 
be taken against Detroit Edison Company (DECo) including assessment of a 
substantial civil penalty; that Petitioner and her counsel be allowed to be present 
during certain phone conversations or meetings between the NRC and DECo; 
that reasonable expenses incurred by Petitioner and her counsel relating to the 
enforcement action be paid by DECo; and that an enforcement conference 
previously held be reconvened to allow Petitioner and her counsel to participate. 
As bases for her requests, Petitioner asserts that the Court of Appeals for 
the Sixth Circuit has upheld a finding by the Secretary of Labor that DECo 
discriminated against her and deceived her about her rights regarding filing a 
complaint with the Department of Labor. The Petition has been granted to the 
extent that the Petitioner requested that enforcement action be taken, and denied 
to the extent that the Petitioner requested that a civil penalty be assessed and an 
enforcement conference be reconvened. (The Director of Enforcement denied 
Petitioner's request to be present during phone conversations or meetings in a 
letter issued prior to this Decision.) 

NRC: ENFORCEMENT ACTION IN DISCRIMINATION CASES 

The NRC normally withholds enforcement action until the completion of the 
DOL process. 
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NRC: ENFORCEMENT POLICY 

A Severity Level II violation is one of very significant regulatory concern 
and normally results in a civil penalty. 

NRC: ENFORCEMENT ACTION IN DISCRIMINATION CASES 

While in the past, the NRC waited for the completion of the Secretary of 
Labor's review of a case before taking enforcement action, recent changes in 
the NRC's approach regarding the taking of enforcement action in such cases 
will result in enforcement action being taken in appropriate cases following the 
issuance of a Recommended Decision and Order by a DOL Administrative Law 
Judge. 

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206 

I. INTRODUCTION 

By letters dated April 21 and 23, 1992, Edwin A. Slavin, Jr., requested 
on behalf of Carolyn Larry (petitioner) that the Commission take action with 
regard to Detroit Edison Company (DECo). In the April 21 letter, Petitioner 
requested that "vigorous" enforcement action be taken against DECo, including 
assessment of a substantial civil penalty; that Petitioner and her counsel be 
afforded an opportunity to be present during all enforcement, private, or "ex 
parte" phone conversations or meetings between NRC officials and DECo; and 
that reasonable expenses incurred by Petitioner and her counsel relating to the 
enforcement action be paid by DECo as part of its civil penalty. As bases for 
the request in that letter, Petitioner asserted that on April 17, 1992, the Court 
of Appeals for the Sixth Circuit upheld a finding by the Secretary of Labor 
that DECo intentionally discriminated against Petitioner for raising concerns 
about breaches of security for safeguards information at the Licensee's Fermi 2 
facility and deceived her about her rights with regard to filing her discrimination 
complaint with the Department of Labor. In the April 23 letter, Petitioner 
requested that an enforcement conference that was held between DECo and NRC 
be reconvened to allow Petitioner and her counsel to attend and participate. 

In a letter dated May 18, 1992, the Director, Office of Enforcement, re
sponded to the Petitioner, denying the request that the Petitioner and her counsel 
be allowed an opportunity to be present during all enforcement, private, or "ex 
parte" phone conversations or meetings, while deferring a decision on the other 
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issues until completion of the Staff's consideration of enforcement on these 
maUers.1 

II. DISCUSSION 

This case arises out of an allegation in February 1986 from Petitioner that 
DECo had provided false information to an NRC inspector. Following her 
contact with the NRC, Petitioner was transferred to another job that she asserted 
was a lesser position. Petitioner filed a complaint with the Department of Labor 
based upon this action and the Secretary of Labor determined that discrimination 
was a factor in the action and found, further, that DECo had misled Petitioner 
and distracted her from pursuing other recourse, including filing a complaint 
with the Department of Labor. The Secretary's order was later affirmed by the 
Court of Appeals.2 

The NRC first became aware of the complaint of discrimination in April 
1986 when Petitioner informed NRC Region m staff. Since Petitioner had also 
filed a complaint with the Department of Labor, and since the NRC normally 
withholds enforcement action until the completion of the DOL process, the 
NRC did not initiate its own investigation on this subject Following receipt 
of the June 28, 1991 Order by the Secretary of Labor, the NRC conducted an 
Enforcement Conference on August 22, 1991, with Detroit Edison Company to 
discuss the Secretary's findings, DECo's corrective actions and efforts to prevent 
other employees from being chilled by the threat of adverse action, and the 
potential for enforcement action still to be taken by the NRC. As the Secretary's 
Decision was appealed by DECo to the United States Court of Appeals for the 
Sixth Circuit, this enforcement action was deferred pending the Court of Appeals 
decision. This Decision, affirming the Secretary of Labor's decision, was issued 
on April 17, 1992. 

After consultation with the Commission, the Staff issued a Notice of Violation 
to DECo on October 23, 1992, for discriminating against the Petitioner. The 
citation in the Notice of Violation was categorized at Severity Level II in 
accordance with the "General Statement of Policy and Procedure for NRC 

IOn May n, 1992, anccherletter wu sent to the Petitioner to forward a corm:ted copy of the notice of =dpt of 
the petition lhat wu filed with the Office of the Federal Register. deleting the erroneous rd'crcnce in the heading 
of the F6tUral R61wr Notice that the May 1 Bth letter eoostituted a "Putial Director'. Decision." 
2 Specifically, the SccrcUry of Labor and the Court of Appeals found lhat when the Pditioner visited DECo'. 
Equal Employment Opportunity (EEO) office regarding filing I complaint. abe was misled in that: (I) the EEO 
specialist never told her lhat abe (the EEO .pcclalist) represented the intcrcstl of DECo; (2) although the EEO 
apccialist assured the Pditioner lhat abe would keep any disclosures in confidence, abe aubscquently discussed the 
c:ue with DECo'. legal dcputment; (3) although the EEO apccillist promised to pursue the Pditioner·. grievance, 
abe made ahnost no discernible progrca. in the 4 week. aller the Petitioner contacted her, Ind (4) although the 
EEO spcc:ia1i1l admiued that abe WlS .ware lhat the Pditioner expressed c:onfusion over when her 3()'day filing 
period with DOL would begin to nm. abe did not attempt to clear up the Petitioner'. confusion. 
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Enforcement Actions," 10 C.F.R. Part 2, Appendix C (1986). A Severity Level 
II violation is one of very significant regulatory concern and normally results in 
a civil penalty. A civil penalty was not proposed in this case only because the 
act of discrimination occurred more than 5 years ago. Were it not for the age 
of this issue, a substantial civil penalty would have been imposed upon DECo 
because the act of discrimination was committed by a senior plant manager of 
DECo and because the active attempts to mislead the Petitioner and cause her 
to file with OOL after the filing deadline had passed are considered particularly 
egregious.' 

The Staff has determined that an additional enforcemenf conference is not 
necessary in this case since enforcement action has already been taken based on a 
decision by the Department of Labor (86-ERA-032), and additional information 
is not necessary. Therefore, the Petitioner's request to attend such a conference 
is moot. 

III. CONCLUSION 

Petitioner requests that the NRC take "vigorous" enforcement action against 
DECo, in the form of assessing a substantial civil penalty. To the extent that 
the Petitioner requests that the NRC take enforcement action, the Petition is 
granted, in that a Notice of Violation, Severity Level II, was issued to DECo 
for discriminating against Ms. Larry on October 23, 1992. For the reasons 
explained above, to the extent that the Petitioner requests that a substantial civil 
penalty be assessed against DECo, the Petition is denied. To the extent that the 
Petitioner requests that an enforcement conference be reconvened, the Petition 
is also denied. 

A copy of the Petition is available for inspection at the Commission's Public 
Document Room at 2120 L Street, NW, Washington, DC 20555. 

Dated in Rockville, Maryland, 
this 25th day of November 1992. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

James Lieberman, Director 
Office of Enforcement 

'While in the past, the NRC waited for Ihe completion of Ihe Scctetary of Labor', review of a case before taking 
c:nf'on:cment action. recent e:hanges in the NRC', approach regarding Ihe taking of c:nf'on:cment action in such 
cases will result in c:nf'on:cmentlction being taken in 'ppropriate cases following Ihe issuance of a Recommended 
Decision and Order by a OOL Administrative Law Judge. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Planque 

CLI·92·16 

In the Matter of Docket Nos. 030-29626·0M&OM·2 
(License Revocation, 
License SuspensIon) 

(Byproduct Material License 
No. 24·24826-01) 

PIPING SPECIALISTS, INC., and 
FORREST L ROUDEBUSH, 
d.b.B. PSI INSPECTION, and 
d.b.B. PIPING SPECIALISTS, INC. 
(Kansas CIty, MissourI) December 1,1992 

The Commission denies the Licensee's petition for review of the Atomic 
Safety and Licensing Board's Final Initial Decision, LBP·92·25, which sus· 
tained Staff's order revoking Licensee's byproduct material license, because the 
Commission finds no clear error or other substantial questions of law or policy 
that would warrant Commission review pursuant to 10 C.F.R. § 2.786. 

COMMISSION PROCEEDINGS: PETITIONS FOR REVIEW 

In determining whether to grant, as a matter of discretion, a petition for 
review of a Licensing Board order, the Commission gives due weight to the 
existence of a substantial question with respect to considerations set forth in 10 
C.F.R. § 2.786(b)(4). 
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MEMORANDUM AND ORDER 

The Atomic Safety and Licensing Board (Licensing Board) issued a Final 
Initial Decision on September 8, 1992, which sustained the Nuclear Regulatory 
Commission (NRC) Staff's order revoking the byproduct material license issued 
to Piping Specialists, Inc. (Licensee or PSI). LBP-92-25, 36 NRC 156 (1992). 
The Licensee filed a petition for review of this order pursuant to 10 C.F.R. 
§ 2.786. Staff opposed the petition. Upon consideration of these pleadings and 
the record of this proceeding, the Commission finds no clear error or legal or 
procedural issue requiring our review. Thus, the Licensee's petition is denied. 

On October 17, 1991, the Staff issued an immediately effective order 
suspending PSI's byproduct material license for alleged violations of NRC 
regulations and license conditions, including deliberate falsification of utilization 
logs, providing false oral information to the NRC, and several other violations 
which collectively demonstrated a lack of effective oversight of the Licensee's 
radiation safety program. See 56 Fed. Reg. 55,514 (Oct 28, 1991). Relying 
on a completed investigation into the Licensee's alleged misconduct, the NRC 
Staff issued another order continuing the suspension and revoking the license 
on April 22, 1992. The order more precisely identified the involvement of Mr. 
Roudebush, the Licensee's president, in the violations alleged in the original 
suspension order and also added an allegation that Mr. Roudebush engaged in a 
conspiracy with the Radiation Safety Officer (RSO) to lie to NRC investigators 
during the taking of sworn statements by the investigators. See 57 Fed. Reg. 
18,191 (Apr. 29, 1992}. 

An evidentiary hearing was held from April 28 to May 1, 1992, and at that 
hearing the parties presented evidence regarding both the original suspension 
order and the revocation order. Subsequent to the hearing, the revocation case 
was consolidated with the suspension case without objection from the parties. 
The Licensing Board in its Final Initial Decision, LBP-92-25, supra, sustained 
all of Staff's allegations, except for the conspiracy charge, and ultimately 
sustained the revocation order. 

In determining whether to grant, as a matter of discretion, a petition for 
review of a Licensing Board order, the Commission gives due weight to the 
existence of a substantial question with respect to considerations set out in 10 
C.F.R. § 2.786{b}(4}. The considerations set forth in section 2.786{b}(4} are: 
(i) a clearly erroneous finding of fact; (ii) a necessary legal conclusion that is 
without governing precedent or departs from prior law; (iii) a substantial and 
important question of law, policy, or discretion; (iv) a prejudicial procedural 
error; and (v) any other consideration deemed to be in the public interest. 

The Licensee argues, in essence, that three of the five considerations enu
merated in section 2.786{b}(4} exist here, asserting that the Licensing Board 
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based its decision on clearly erroneous findings of fact, legal conclusions with
out precedent, and prejudicial procedural errors. Licensee's Petition for Review 
at 1. The NRC Staff disagrees. According to NRC Staff, Licensee's arguments 
are not supported by the record developed in this proceeding and there exist 
no significant questions that would warrant Commission review. NRC Staff's 
Answer Opposing Licensee's Petition for Review at 4. 

We agree that the Licensee has failed to identify clear error or other substantial 
questions of law or policy that would warrant Commission review. Review of 
Licensee's assertion that the Licensing Board should have applied the "clear and 
convincing" standard rather than the preponderance-of-the-evidence standard 
in this case is not essential to resolution of this proceeding. The Licensing 
Board specifically pointed out that all of its findings were supported by clear 
and convincing evidence. LBP-92-25, supra, 36 NRC at 186. Moreover, the 
Licensing Board's decision includes a detailed analysis, including numerous 
cites to the evidentiary record, in support of its findings. The Licensee has 
not demonstrated, and we do not find, any reason to take review of this 
determination. 

The Licensee also suggests that the Licensing Board applied an erroneous 
standard in determining the extent of an employer's liability for willful acts 
of its employees. Licensee argues that Mr. Roudebush should not have been 
held responsible for the willful acts of the RSO, Mr. Hosack. However, the 
Licensing Board's decision contains ample support for revocation of PSI's 
license, especiaUy in light of Mr. Roudebush's own willful acts, his participation 
and acquiescence in a number of the violations, and his untruthful testimony 
during an NRC investigation and before the Licensing Board.1 Moreover, we 
do not see any substantial question with respect to the adequacy of notice 
to the Licensee of the charges leveled against him. The Licensee has had a 
fuU opportunity to defend against the Staff's orders. We believe that license 
revocation is authorized by law and was well within the Staff's discretion. 

1 Thus. we luve for another day our review of the question of whether a license may be revoked based solely on 
willful, deliberate acts of an employee irrespective of the employer', conduct. 

353 



For the reasons stated above, the Licensee's petition for review of the 
Licensing Board's Final Initial Decision, LBP-92-25, is denied. 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 1st day of December 1992. 

For the Commission,2 

JOHN C. HOYLE 
Assistant Secretary of the 

Commission 

2 Chainnan Selin was not present for lite affirmation of this order. If he hid been present. he would have affirmed 
it. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP-92-35 

ATOMIC SAFETY AND UCENSING BOARD PANEL 

Before Administrative Judges: 

G. Paul Bollwerk, III, Presiding Officer 
Dr. Richard F. Cole, Special Assistant 

In the Matter of 

BABCOCK AND WILCOX 
(Apollo, Pennsylvania Fuel 

Fabrication Facility) 

Docket No. 7G-135-DCOM 
(ASLBP No. 92-667-Q3-DCOM) 

(Decommissioning Plan) 
(Materials Ucense No. SNM-145) 

December 10, 1992 

The Presiding Officer denies a motion foneconsideration of LBP-92-31, 36 
NRC 255 (1992), finding the movants failed to establish that decision denying 
their motion for a stay was in error. 

RULES OF PRACTICE: INFORMAL HEARINGS (MOTION FOR 
RECONSIDERATION); MOTION FOR RECONSIDERATION 

In accordance with 10 C.F.R. §§2.771, 2.1259(b), a dissatisfied litigant 
in a 10 C.F.R. Part 2, Subpart L informal adjudicatory proceeding can seek 
reconsideration of a final determination by the Commission or a presiding officer 
based on the claim that the particular decision was erroneous. 

RULES OF PRACTICE: MOTION FOR RECONSIDERATION 

A movant seeking reconsideration of a final decision must do so on the 
basis of an elaboration upon, or refinement of, arguments previously advanced, 
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generally on the basis of information not previously available. See Cen., III 
Electric Power Cooperative, Inc. (Virgil C. Summer Nuclear Station, Unit I), 
CLI-81-26, 14 NRC 787, 790 (1981); Tennessee Valley Authority (Hartsville 
Nuclear Plant, Units lA, 2A, IB, and 2B), ALAB-418, 6 NRC I, 2 (1977). 

RULES OF PRACTICE: MOTION FOR RECONSIDERATION 

A reconsideration request is not an occasion for advancing an entirely new 
thesis or for simply reiterating arguments previously proffered and rejected. See 
Summer, CLI-81-26, 14 NRC at 790; Long Island Lighting Co. (Shoreham 
Nuclear Power Station, Unit I), CLI-88-3, 28 NRC I, 2, 4 (1988). 

RULES OF PRACTICE: INTERVENTION (INTEREST) 

Individual legislators who seek to participate in NRC adjudicatory proceed
ings have standing to do so if they can show their personal interests are impacted 
by the particular licensing activity at issue; they do not have standing to rep
resent their constituents' interests generally. See Combustion Engineering, Inc. 
(Hematite Fuel Fabrication Facility), LBP-89-23, 30 NRC 140, 145 (1989). 

RULES OF PRACTICE: INFORMAL HEARINGS (pREMATURE 
REQUEST FOR STAY OF AGENCY LICENSING ACTION) 

Although a hearing petition regarding a materials license amendment request 
generally can be filed as soon as an amendment application is submitted to 
the agency, a request for a stay relative to that amendment application is not 
appropriate until the Staff has taken action to grant the amendment request and 
to make the approved licensing action effective. See 10 C.F.R. §§ 2. 1205(c), (I), 
2.1263. See also Long Island Lighting Co. (Shoreham Nuclear Power Station, 
Unit I), CLI-91-8, 33 NRC 461, 468 (1991). 

RULES OF PRACTICE: INFORMAL HEARINGS 
(CONSIDERATION OF 10 C.F.R. § 2.206 PETITIONS) 

A nonadjudicatory request for relief under 10 C.F.R. § 2.206 generally is not 
a matter within the province of a presiding officer in a Subpart L adjudicatory 
proceeding. 
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MEMORANDUM AND ORDER 
(Denying Petitioners' Request for 

Reconsideration of Stay Denial Order) 

In a November 22, 1992 submission,! individual petitioners James and 
Helen Hutchison, Virginia Trozzi, Cynthia Virostek, and William WhiUinger 
(petitioners) have requested reconsideration ofLBP-92-31, 36 NRC 255 (1992). 
In that memorandum and order, the Presiding Officer denied the Petitioners' 
October 9, 1992 request for a stay of decommissioning activities authorized 
under Amendment No. 21 to the 10 C.F.R. Part 70 license of applicant Babcock 
& Wilcox (B&W) for its Apollo, Pennsylvania fuel fabrication facility. As 
they did with respect to the stay request, in submissions filed December 4, 
1992, B&W and the NRC Staff have challenged the Petitioners' reconsideration 
request.2 

In accordance with 10 C.F.R. §§ 2.771, 2.1259(b), a dissatisfied litigant in 
a Subpart L proceeding can seek reconsideration of a final determination by 
the Commission or a presiding officer based on the claim that the particular 
decision was erroneous. A movant seeking reconsideration of a final decision 
must do so on the basis of an elaboration upon, or refinement of, arguments 
previously advanced, generally on the basis of information not previously 
available.] Against the backdrop of these controlling principles, it is apparent that 
the Petitioners' reconsideration entrcaty fails to demonstrate that the Presiding 
Officer's stay denial determination was in error, and so must be denied! 

1 Petitione:s Request Reconsideration (Nov. 22. 1992) [hereinafter Petitione:s' Reconsideration Request). 
2 Set licensee', Opposition to Request for Reconsideration (Dec. 4,1992) [hereinafter licensee's Reconsideration 

Response]; NRC Staff Response to Petitioners' Request for Reconsideration (Dec. 4, 1992) [hereinafter Staff', 
Reconsideration Response]. 
] Stt C~1IIra1 El~ctric Power Coop"ar;ve, Inc. (Virgil C. Sumner Nuclear Station, Unit I), CU·81-26, 14 NRC 

787,790 (1981); T~tlltUset Valley Authority (llartsville Nuclear Plant, Units lA, 2A, lB, and 2B), ALAB-418, 6 
NRC I, 2 (1977). 
4ln contesting the Pctitioners' reconsideration request, n&W and the Staff lodge the general exceptions that (I) 

aU the documentary materials 'Ubmitted in support of the Petitione:s' request, with the possible exception of the 
newspaper articles that constiwte Exhibit J, should be disregarded as a basis for reconsideration because they 
were in existence and could have been provided in IUpport of their stay motion, and (2) the Petitioners again 
have failed to provide affidavits in support of the factual aUegations contained in their exhibits. Stt licensee', 
Reconsideration Response at 3-5; Staff', Reconsideration Response at 3, 14. Both objections provide additional 
grounds for denying the Petitioners' reconsideration request. Moreover, a number of the Pctitione:s' claims come 
pcriloosly close to violating the precept that a reconsideration request is not an occasion for advancing an entircly 
new thesis or for limply reiterating arguments previously proffered and rejected. See S_r, CU-81-26, 14 
NRC at 790; Lotlg IsllJIId Ughlitlg Co. (Shoreham Nuclear Power Station, Unit I), CU-88-3, 28 NRC I, 2, 4 
(1988). Nonclhcless, as is explained itt/ra, it also is apparcntlhatthe Pctitione:s' reconsideration claims and the 
accompanying exhibits fail to demonstrate that the Presiding Officer', stay denial decision was erroneous. 
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I. TIMELINESS ISSUES 

A. Hearing Petition Extension Request 

In LBP-92-31, the Presiding Officer found the Petitioners' stay request was 
untimely because (1) it was not filed within the time limits specified in 10 C.F.R. 
§ 2.1263, and (2) the Petitioners had not made a specific request for an extension 
of the filing deadline.5 Regarding the second point, as an example that at least 
some of the Petitioners apparently are aware that extension requests must be 
specific, in a footnote the Presiding Officer referenced leUers dated September 
28, 1992, and July 21, 1992, from petitioner Virostek to the NRC Office of 
the Secretary and the Staff, respectively, concerning an extension of the date 
for filing a hearing petition"s The Presiding Officer further observed that this 
particular extension request was moot because the Petitioners, including Ms. 
Virostek, had filed a timely hearing request. 

In seeking reconsideration, the Petitioners now claim that the stay denial 
decision inaccurately characterized petitioner Virostek's extension request as 
moot.' The exact basis for their quarrel with this finding is not altogether clear. 
Nonetheless, it is apparent that the hearing petition extension request provides 
no support for the Petitioners' argument that their stay motion was timely. As 
was noted in LBP-92-31, this extension request did not contain any reference to 
a stay or an extension of the time for filing a stay.s Moreover, as was explained 
in LBP-92-31, the extension request clearly is moot.' 

B. "Cease and Desist" Request 

Also on the issue of timeliness, the Petitioners now present a May 11, 1992 
letter written by petitioner Helen Hutchison to a member of the Staff asking 
that the agency order B&W to "cease and desist" from its apparent intent to use 
certain crushing technology in decommissioning activities at the Apollo site.ID 

536 NRC at 261-62-
61d. It 262 n.ll; su Petitioners' ReconsideratiOll Request, exb. A. 
, Su PetitienClll' Reconsideration Request It 1. 
I Su 36 NRC at 262 n.ll. 
'Su id. In this regard, the Pctitionen ,cern to IUggest that pctitiOller Virostck', extalSiOll request hIS IOnIC 

continuing vitality becluse it WIS made en behalf of her censtituenu in her role as a borough councilwoman. 
See Petitioncra' Rccauidcration Request at 1. Individual legislators who scclc to participate in NRC adjudicatory 
proceedings have standing to do.o if they can abow their penenaJ interests Ire impacted by the particular licensing 
activity It issue; !hey do not have standing to represent their censtituents' int=ts generally. See CombustWlI 
ElIgiMtrillg.1N:. (Hematite RId Fabricatien Facility), LBp·89-23, 30 NRC 140, 145 (1989). By the ume token, 
petitioner Virostck'. request to extend the date for filing I hearing petition need be censidcred no more than 
an extalSien request at her own behalf as an interested individual As a consequence, when abe filed I timdy 
hearing petition along with !he other individual pctitieners, her extension request WIS rendered mooL 
ID See Petitionen' Rccauidcration Request at I, em. B. 
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The l>etitioners' unstated premise is that, whatever the status of their October 
stay filing, this May correspondence is itself an operative, timely stay request. 

Although a hearing petition regarding a materials license amendment request 
generally can be filed as soon as an amendment application is submitted to 
the agency, a request for a stay relative to that amendment application is not 
appropriate until the Staff has taken action to grant the amendment request and 
to make the approved licensing action effective.l1 In this instance, the April IS, 
1992 B&W license amendment application that ultimately was granted by the 
Staff as Amendment No. 21 was pending but unapproved at the time of the May 
1992 letter. Therefore, even if petitioner Hutchison's letter can be considered a 
stay request under 10 C.F.R. § 2.1263, which is not at all apparent, that request 
was altogether premature and so without effect 1% 

II. SUFFICIENCY ISSUES 

In addition to these timeliness matters, the Petitioners also challenge certain 
facets of the overall conclusion in LBP-92-31 that they failed to make a sufficient 
showing under the four-factor test specified in 10 C.F.R. §§ 2.788 and 2.1263, so 
as to establish their entitlement to a stay. The Petitioners' additional arguments 
are addressed as they appear to relate to each stay factor. 

A. Factor One - Likelihood or Success on the Merits 

In attempting to establish a case under the first factor - likelihood of success 
on the merits - in support of their initial stay request the Petitioners made 
several broad claims regarding onsite and offsite radiological contamination and 
onsite chemical contamination. They asserted that these allegations established a 
likelihood that they would prevail on their charges that the Staff's Environmental 
Assessment (EA) was inadequate to meet the requirements of the National 
Environmental Policy Act of 1969 (NEPA). In LBP-92-31, the Petitioners' 
showing with regard to each of these allegations was found to be inadequate to 

11 See 10 C.F.R. If 2.120S(c). (1).2.1263. Su also LollI ls/altd U,Istill1 Co. (Shoreham Nuclear Power SLltion. 
Unit I). CU-91·8. 33 NRC 461. 468 (1991). 
l%Bec:ause a bearing petition was not filed ldative to B&W', amendment applicatioo until July 1992. to afford 
such a construction to petitioner Hutchison', May 19921ctter would mandate an additiooallinding !hit in ,ome 
circumstances subnissioo of a 'Lly request can initiate a Subpart L adjudicatory proceeding. Compou 10 c.F.R. 
12.202(c)(2)(i). 

B&W also appears to suggest that because petitioner Hutchison', 1= was not directed to !he Executive 
Director for Operatioos or !he Director of !he Office of Nuclear Material Safety and Safeguards, its docs not 
coostilute a proper request for relief under 10 C.F.R. 12.206. See licensee', Reconsideration Response at 7. 
Nonelheless, even if it were, such a nonadjudicatory nquest generally is not a IIUItter wilhin !he plU'lince of a 
presiding officer in a Subpart L adjudicatory proceeding. 
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meet their burden under this factor.13 With the caveat that the Presiding Officer 
was "mis[led]" or was "not aware" of certain information, the Petitioners now 
present additional information concerning each of these matters that they contend 
mandates a different result 

The Petitioners first challenge the validity of information presented by B&W 
and the Staff indicating that sewage plant contamination was attributable to 
naturally occurring uranium or atomic weapons testing-related cesium rather 
than the Apollo facility. They assert that the assessment by the Pennsylvania 
Department of Environmental Resources (PADER) relied upon to support this 
conclusion did not address all tests conducted.14 They also contend that certain 
statements by a PADER official reported in a local newspaper contradicted that 
conclusion. 

A footnote in LBP-92-31 made note of a B&W-provided November 18, 
1986 letter from the Director of the PADER Bureau of Radiation Protection to 
petitioner Virostek.1S In that letter, the director declared that, with reference to a 
PADER Bureau of Air Quality Control (BAQc) report analyzing May 7, 1986 air 
and water samples taken from the local sewage treatment plant, "[t]he radioactive 
component of gas emissions from the plant does not indicate an accumulation of 
radioisotopes beyond the range of what can normally be expected from natural 
causes" and there is "no evidence that B&W plant is responsible for dumping any 
radioactive waste into the sewage system."16 The Petitioners now suggest that 
because the BAQC report referenced in the November 18 letter also indicates 
that some water sampling was done on May 13, 1986, the PADER bureau 
director's letter does not support the Presiding Officer's conclusion in LBP-92-
31 that the test report indicates "nothing more than the presence of naturally 
occurring uranium or atomic weapons testing-related cesium."17 

Although the Petitioners are correct that some water sampling tests referenced 
in the BAQC report were conducted shortly after May 7, from aU appearances 
the conclusions drawn by the PADER official in his November 18 letter were 
with respect to the report as a whole. What the Petitioners attempt to label as 
a substantive omission apparently is no more than an incomplete citation.18 

So too, the Petitioners seek to attach unwarranted significance to the state
ments attributed to another PADER official in a newspaper story regarding 
the BAQC repOrL The official, identified as a regional air pollution control 

13 Se, 36 NRC at 264-65. 
14 See Pctitioocrs' Recoruideration Request at 1-2, ems. D & E. 
15 See 36 NRC at 265 n.2S. 
16 Petitioocr'. Reconsideration Request. em D (emphasis in original). 
17 36 NRC at 264. 
18 The source of \his miscitation may be the teport itself, which on the cover sheet provided by the Petitioners 
indicates a ''test date" of May 7, 1992 See Petitioncn[') Reply to Opposition Rcspooscs Requesting Immediate 
Ccssatiat of Qcanup Activities (Oct. 29, 1992), em A, at 1. 
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engineer, is quoted as saying that water samples from the sewage treatment 
facility contained radioactivity that "could have come from the plants."19 His 
reported statement. however, does not specifically attribute the contamination 
to the Apollo facility, as opposed to the nearby B&W Parks Township facility 
that also has been identified as a possible contamination source. Moreover, his 
decIamtion must be read in light of his overall conclusion that there was no ev
idence of contamination to the sewage treatment facility in excess of regulatory 
limits. Consequently, this unsworn press report is insufficient to establish any 
likelihood of success on the merits. 

The Petitioners also contest the finding in LBP-92-31 that. based on B&W 
and Staff analyses of the sampling information submitted by the Petitioners in 
support of their stay request. it appeared that any radiological contamination 
existing on the property of petitioner Virostek or another local citizen was at
tributable to naturally occurring uranium or cesium deposition resulting from 
atomic weapons testing.2O In seeking reconsideration, the Petitioners now refer
ence an undated health and training manual prepared by a company that formerly 
operated the Apollo facility and assert it demonstrates that cesium-137 is an on
site, and thus presumably offsite, contaminant.21 The Petitioners also cite a June 
1957 survey on background radiation levels in and around the B&W site and a 
September 1988 Staff letter describing soil sample surveys made during 1980 
on Apollo area farms.22 They contend that this information on background lev
els should have been considered in determining whether the purported offsite 
contamination was, in fact. consistent with atomic weapons testing deposition.23 

In addition, the Petitioners maintain that the B&W and Staff conclusions are 
not consistent with a May 1987 report prepared for a local union purportedly 
showing a number of "hot spots" in the town of Apollo.24 

The Petitioners' claim regarding the training manual reference to cesium 
is misdirected. The manual does no more than list cesium as one of the 
radioisotopes that could present significant hazards from reactor or atomic 
weapons accidents. It provides no evidence that any offsite cesium deposition 
is attributable to the Apollo facility, as opposed to weapons testing. 

The same is true for the Petitioners' exhibits relating to prior background 
testing. As B&W notes, the 1957 survey is of questionable utility because it 
was done using older testing techniques that render it incompatible with newer 
soil analyses regarding the facility.2l Further, even that early survey supports 

19 Pt:IitiOOClS· Reconsideration Request. exh. E. 
20 SII itt at 2. 
21 SII itt, em. F. 
2l Su itt, exhs. 0-& 
23 Su itt at 2. 
24 Su itt at 2. em. L 
25 SII Licensee'. Reconsidentioo Response at 13 n. 7. 
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the basic B&W and Staff thesis; the authors of the survey declare that an 
increase in background levels over time might occur not because of facility 
operation but because of bomb testing and other programS.26 As to the 1980 
soU survey, the Petitioners have presented nothing that would indicate that its 
results are in anyway inconsistent with the B&W or Staff explanations of the 
source of any radioactive materials on these particular offsite properties.27 Thus, 
neither of these exhibits provides any compelling information suggesting that 
the Presiding Officer was in error in concluding that the Petitioners failed to 
establish a likelihood of prevailing on the merits of their claims regarding onsite 
or offsite contamination. 

With regard to the union report on purported "hot spots," the short excerpt 
from that document provided by the Petitioners indicates that B&W, under NRC 
supervision, was then taking steps to identify and clean up contaminated areas 
near the Apollo facility and elsewhere in the town of Apollo.2! The report 
also states that the NRC was giving close attention to the matter of offsite 
contamination. It does not, however, provide any details indicating how, when, 
or where the "hot spots" were discovered, the level of contamination exhibited at 
the "hot spots," or the methodology used to conclude that the "hot spots" were 
the result of activities at the Apollo facility. Ultimately, the report excerpt is 
equally supportive of the B&W and Staff positions that any offsite contamination 
problem have been addressed. As such, it is hardly sufficient to establish that the 
Petitioners have a likelihood of success on the merits of their claims regarding 
such contamination. 

Finally, the Petitioners assert that information not previously available to 
the public demonstrates that the Presiding Officer'S conclusions in LBP-92-31 
concerning chemical contamination are invalid.29 The information they provide is 
local newspaper articles, dated November 7 and 11, 1992.30 These press reports 
state that the Environmental Compliance Organization (ECO), an organization 
acting as a technical counselor to a local citizens advisory group, has raised 
concerns about onsite toxic chemical contamination and cleanup and is urging 
Environmental Protection Agency (EPA) involvement in the decommissioning 
process for the Apollo facility. 

Assuming (contrary to the continuing assertions of B&W and the Staf(31) that 
the NRC has jurisdiction over any of the Petitioners' concerns about Amendment 

26 Su Petitioners' Reconsideration Request, em. G. 
27 In fact, IS B&W points out, the Staff', EA discussion regarding background levels in the Apollo area, which 
is IUpported by historical evidence dating bock to 1968 - lome IS years before the Apollo facility ceased 
opcntions - indicates that ndiation levels outside the immediate site have mown no increase. Su licenscc', 
Reconsideration Response at 13·14. 
:zs Su Petitioners' Reconsideration Request, exh. I. 
29 Su it!. at 2. 
30 Su it!., cab. J. 
31 S66 licensee', Reconsideration Response at 16; Staff', Reconsiderstion Response at 13. 
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No. 21 relating to nonradioactive chemical wastes, this unsworn press material 
is inadequate to demonstrate their likelihood of success on the merits of those 
claims. In response to the Petitioners' reconsideration request, B&W has 
provided a copy of a December 2, 1992 letter from the General Manager of 
B&W's Nuclear Environmental Services division to ECO's president32 This 
correspondence outlines B&W's decommissioning plan as it relates to chemical 
issues and challenges the validity of the 1990 hydrogeological testing program 
whose results ECO relies upon for its apparent conc1usion that there is significant 
hazardous chemical contamination onsite. According to the December 2 letter, 
the results of the 1990 program, which utilized test wells that were not properly 
developed for sampling, has been called into serious question by followup 
programs in 1991 and 1992 indicating that onsite soils do not contain hazardous 
constituents above the characteristic levels defined in EPA regulations. When 
considered in this context, the Petitioners' newspaper articles are insufficient to 
establish a likelihood of success on the merits of their chemical contamination
related claims. 

B. Factor Two - Irreparable Injury 

Relying upon uncontroverted B&W evidence that cleanup activities had 
resulted in no radiological releases above regulatory limits, in LBP-92-31, the 
Presiding Officer concluded that the Petitioners had failed to make a showing 
establishing any basis for their claim that they would suffer irreparable injury 
because of their exposure to contaminants from the decommissioning process. 
The Petitioners now contend that this conclusion was erroneous. As the basis for 
this claim, they reference monitoring data covering the nine-month period from 
January through September 1992 that they assert establishes there were missing 
radiation monitors at the Apollo site as well as missing monitoring data.33 

In its response, B&W acknowledges that some monitoring data are "missing" 
to the extent that, from time to time, a monitor malfunctions or otherwise 
does not provide useable information.34 Nonetheless, the data submitted by the 
Petitioners indicate that during the nine-month period involved, on average, 
the nine environmental stations scattered in and around the Apollo facility 
collectively functioned over 97% of the time.3S Moreover, the specific monitoring 
data submitted by the Petitioners regarding soil processing operations and 
environmental dosimetry indicate that during the periods covered by these 

32 See licensee', Reconsideration Response, attach. 1. 
33 See Petitioners' Reconsidention Request at I, em. c. 
34 See licensee's Reconsideration Response at 9. 
3S See Petitioners' Reconsideration Request, em. C at 1 (fable 2). Of the 21 instlllCC3 of monitor malfunctions 
reflected in the data submitted by the Petitioners, only two lasted loogcr than four days, with the longest being 
six days. Sit id. Most monitor outages lasted two or three days. 
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data any releases resulted in very small fractions of maximum permissible 
concentrations.36 This is not evidence sufficient to establish irreparable injury 
that is both "great and certain.''37 

C. Factor Three - Harm to Other Parties 

In his findings relative to the third stay factor of harm to other parties, the 
Presiding Officer concluded that it was proper to consider (1) the uncontroverted 
showing of B&W that it would sustain a minimum of $790,000 in shutdown, 
demobilization, and remobilization costs if a stay was granted; and (2) B&W's 
showing, supported by the Staff, that if cleanup is delayed beyond December 
31, 1992, under the provisions of the Low-Level Radioactive Waste Policy 
Amendments Act of 1985, B&W likely would face significantly higher disposal 
costs at the South Carolina, Nevada, and Washington sites for waste at levels 
above 2000 picocuries per gram (pCi/g) of uranium.3! The Petitioners now assert 
that, because of the size of B& W and its associated entities, as well as 29 million 
dollars in taxpayer funds being utilized in the cleanup efforts, these expenses 
are insignificant. In addition, they contend that B&W failed to establish that it 
will face significantly higher disposal fees on January 1, 1993, at the Envirocare 
site in Utah where disposal of the bulk of the decontamination material (i.e., 
material at levels between 30 pCi/g and 2000 pCi/g) is to take place.39 

There may well be instances in which the ability to pay is a significant factor 
in determining whether a litigant will suffer substantial economic harm from the 
grant of a stay. This, however, is not such a case. In this instance, stay-related 
costs of at least $790,000 are an appreciable figure. Moreover, as B&W notes, 
this figure covers shutdown, demobilization, and remobilization costs. These 
costs, which the Petitioners have not challenged, would have to be absorbed 
by B&W regardless of whether Envirocare increases the amount it charges for 
disposal services. 

D. Factor Four - Where Does the Public Interest Lie 

Regarding the final factor - where does the public interest lie - in their 
reconsideration request the Petitioners simply repeat the assertion made in their 
initial stay motion: The public interest lies in following the law and ensuring 

36 Su id.. em. C. at 2-4. 
n Su CIncIaNl Electric IllwrritllJtilll Co. (Pcny Nuclear Power Plant, Units 1 and 2). ALAB·820. 22 NRC 743. 
747 (1985). 
38 Su LBP·92·31. 36 NRC at 266-67. 
39 Su Pctitionen' Reconsideration Request at 3. 

364 



that there is a proper cleanup process for all onsite and offsite contaminants:'o 
While this general statement undoubtedly is true, as was noted in LBP-92-31, 
it is unavailing when compared to 

the showing by B&W and the Staff that the present cleanup actions meet all regulatory 
requirements and will result in the removal of a substantial volume of contaminated materials 
from Apollo for disposal in licensed waste facilities, [which] is consistent with what the 
Commissioo recently has recognized as the public interest in seeing that the site is promptly 
and effectively remcdiated. 41 

Thus, the Petitioners have not put forth any information that gives .cause to 
reconsider the determination in LBP-92-31 regarding this factor. 

fur the foregoing reasons, the Petitioners' November 22, 1992 request for 
reconsideration of LBP-92-31, 36 NRC 255 (1992), is denied. 

It is so ORDERED. 

Bethesda, Maryland 
December 10, 1992 

40S6• iJ.. 
41 36 NRC It 2G1 (f'ootnoIC <milled). 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Robert M. Lazo, Chairman 
Harry Foreman 
Ernest E. Hili 

LBP-92-36 

Docket No. 30-16055-0M 
(ASLBP No. 87-555-01-0M) 
(Decommissioning Order) 

ADVANCED MEDICAL SYSTEMS, INC. 
(One Factory Row, 

Geneva, Ohio 44041) December 14, 1992 

In this case the Atomic Safety and Licensing Board dismisses the proceeding 
for the lack of a controverted issue. 

MOOTNESS OF CONTROVERTED ISSUE: DISMISSAL OF 
PROCEEDING 

In an enforcement proceeding. once the licensee has voluntarily complied 
with the Staff's enforcement order requiring cleanup and decontamination of 
the licensee's byproduct materials facility. the controverted issue upon which 
a proceeding may be based - whether the order was justified - has become 
moot 
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MEMORANDUM AND ORDER 
(Dismissing Proceeding) 

On July 23, 1987, and again on November 3, 1987, the NRC Staff issued two 
immediately effective, license modification ordersl demanding that Advanced 
Medical Systems, Inc. ("AMS") begin cleanup and decontamination of its 
byproduct materials facility located in Cleveland, Ohio. These orders were 
issued by the Staff because contamination and radiation levels were found to be 
"excessive and increasing" during Staff inspections of the facility, and because 
AMS failed to start cleanup and decontamination activities as scheduled in the 
first of the two orders.2 

At the initial prehearing conference in this proceeding, an agreement was 
reached with counsel for AMS to hold the proceeding in abeyance pending 
satisfactory resolution of decontamination activities at the AMS facility.3 It now 
appears that AMS's decontamination efforts were successful and that "the Staff 
is satisfied that decontamination operations have been completed, as required by 
the NRC Orders."· In other words, the issues giving rise to this proceeding are 
now moot. Regardless of this fact, however, Counsel for AMS now demands 
an evidentiary hearing.' 

Our jurisdiction in this matter is established by the nature of the Staff's 
enforcement actions - "[ilf a hearing is requested • • • • the issue to be con
sidered at such hearing shall be whether th[ese] order[s] should be sustained.''6 

For the sake of argument, if Counsel for AMS prevailed in convincing 
the Board that the Director's decisions to issue the decommissioning orders 
could not be sustained, the Board could fashion a remedy, such as staying the 
immediate effectiveness of the orders, and/or, even more appropriate, vacating, 
in essence, the decommissioning orders so that they would have no effect on 
AMS. However, the Board's ability to fashion such a remedy, or any remedy in 
this case, has been extinguished by intervening events. 

lOrdC' Modifying license, Effective Immediately. and Demand for Informatim (July 23. 1987); Confirmatory 
Order Modifying license, Effectively Immediately (Nov. 3. 1987). 
2 Order of 1uly 23,1987; Order of November 3. 1987. 
3 S66 Tr. 35-47. f 
4 Leucr from Colleen P. Woodhead. Office of the General Counsel, to Sherry 1. Stein, Advanced Medical Systems 
(Sept. 9, 1991); ,.6 a1.ro Leucr from Clarles E. Norclius. Director, Divisim of Radiation Safety and Safeguards, 
to Sherry Stein, Advanced Medical S)'Items (Jan. 23.1992); NRC Staff Motim for Terminatim of the Proceeding 
(Aug. 18, 1992) at 3; NRC Staff Response in Opposition to AMS' Combined Motion to Deny the Staff', Motion 
for Terminatim and Request for Order Compelling Staff Rcspmsc to Interrogatories (SepL 22, 1992) at 6. 
'S •• g.Mrally AMS Response to Issues Raised by the NRC Staff Rcspmsc in Oppositim to AMS' Combined 
Motim to Deny the Staff', Motion for Termination and Request for Order Compelling Staff Rcspmsc to 
Interrogatories (Oct. I, 1992) 
6 Order of 1uly 23,1987, at 9; Order of November 3,1987, at 6. 
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As stated previously, over the past 5 years, AMS has complied, voluntarily, 
with the two decommissioning orders. To the satisfaction of the Staff, AMS 
has completed the cleanup and decontamination of those areas of its facility that 
were of concern to the Staff when the orders were issued. We have no other 
alternative than to find moot the issue of whether or not the Director's decision 
can be sustained. His decision was based on his findings that the AMS facility 
had excessive and increasing contamination and radiation levels. Now that those 
radiation levels have been lowered or cleaned up, there is no controversy left 
for the Board to hear.' There being no other litigable issues left for trial, we 
find this case to be ended. 

ORDER 

1. The AMS Motion "Decontamination Consolidation" (Aug. 29, 1991) 
requesting the Board to order the consolidation of three separate proceedings is 
DENIED;' 

2. The "NRC Staff Motion for Termination of the Proceeding" is GRANT
ED; and 

3. This proceeding is hereby DISMISSED. 
In accordance with 10 C.F.R. § 2.786(b)(1), Commission review of this Order 

may be sought by filing a petition for review within 15 days after service of this 
Order. Requirements regarding the length and content of a petition for review 
and the timing, length, and content of an answer to such a petition are specified 
in 10 C.F.R. § 2.786(b)(2), (3). 

'The mooInea doctrine springs rram Ihe languIge in article m or Ihe United Slates Constitution Ihat limits 
redcnl court jurisdjction to Mcues" or Mcontrovasies." This cue or controvcny llmit mandates lhat questions be 
"presented in In adversary c:antext Ind in a ronn historically viewed u capable or resolution through Ihe judicial 
procea." Fwll/. CWIl, 392 u.s. &3.95 (1968). 

Cimlmltances .aneWnes .hift during Ihe coune of litigation in a way lhat calls into question whcIher a 
con=te dispute between Ihe parties exists Iny longer. • • • In deciding whedter chan&ed cin:urnstancel 
have rendered a ClIe moot, Ihe appropriate question is whether a live c:cntroYeny bctw.:cn aclvene parties 
Itill exists at the time Ihe court ~ewa Ihe cue. 

C.nUr/or Sci.ttt:. hi 1M Public InUresl 1/. R.,4II. m F.2d 1161, 1170 (1984), ciW.I FTGW 1/. B_II 
COlUlnlt:lio1l Co., 424 U.s. 747 (1976). S •• also Kimball 1/. 1Cimbal/, 174 U.s. 158. 162 (1898); H.itmul"r 1/. 

SlOW, 2S6 U.s. 359, 361 (1920); SGIIb 1/. G.o,.,ia, 401 U.S. 144, 143 (1971). MOIeOYer. we do not lind IhiI 
cue to be within the elu:eption to Ihe moccnea rule. S •• C"".,./or Scuttt:. hi 1M Public InUruI. 7'I1 F.ld at 
117()'71. 
I SiDcc two or Ihe Ihrce proceedin&I that counsel ror AMS IOIIght to consolidate with IhiI OM proceeding ae 
under review by Ihe Canmillion, Ihe Board .imp1y lacks Ihe jurisdiction to COIIIO\idate 1h0ie proceeding. wilh 
Iny ocher proceedin&-
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It is so ORDERED. 

Bethesda. Maryland 
December 14, 1992 
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(Construction Permit Amendment) 

TEXAS UTILmES ELECTRIC 
COMPANY, et al. 

(Comanche Peak Steam Electric 
Station, Unit 2) December 15, 1992 

The Licensing Board denies petitions for leave to intervene and to hold 
hearings on the grounds that Petitioners did not have the requisite interest for 
standing as required by 10 C.F.R. § 2.714(a)(I) or Petitioners have failed to file 
an admissible contention as required by 10 C.F.R. § 2.714(b)(1). 

RULES OF PRACTICE: STANDING TO INTERVENE 

Petitioners' claims of injury based on alleged violations of employment rights 
do not provide the requisite interest for standing in an application proceeding 
to extend the construction permit completion date for Unit 2 of the Comanche 
Peak Steam Electric Station. 

RULES OF PRACTICE: STANDING TO INTERVENE 

Petitioners' claims of injury based on allegations that they were denied the 
right to appear as witnesses in a prior proceeding to extend the construction 
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completion date for Unit 1 of the Comanche Peak Steam Electric Station do not 
provide the requisite interest for standing in the subject application proceeding. 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS 

A contention filed in an application proceeding to extend the completion date 
of a construction permit is not admissible where it does not directly challenge 
the Applicant'S alleged good-cause justification for the delay. Petitioners' 
allegations of corporate wrongdoing do not show that a genuine dispute exists 
with the Applicant on its justification for the delay. 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS 

Petitioners' contention is inadmissible under 10 C.F.R. § 2.714(b)(2)(iii) 
where the contention fails to contain sufficient information to show that a genuine 
dispute exists with the Applicant on a material issue of law or fact and does 
not include references to the specific portions of the application that Petitioners 
may dispute. 

MEMORANDUM AND ORDER 
(Ruling on Intervention Petitions 

and Terminating Proceeding) 

I. INTRODUCTION 

We have before us for consideration two joint petitions for leave to intervene 
and to hold a hearing in the matter of the February 3, 1992 request by 
Texas Utilities Electric Company (Texas Utilities) to amend Construction Permit 
CPPR-127 for the Comanche Peak Steam Electric Station, Unit 2, by extending 
the construction completion date from August I, 1992, to August I, 1995. In 
this Memorandum and Order, we decide to deny the petitions and terminate the 
proceeding. 

The petitions were filed in response to a June 23, 1992 NRC Staff (Staff) 
"Environmental Assessment and Finding of No Significant Impact" for the 
requested extension, which was published in the Federal Register on June 29, 
1992. 57 Fed. Reg. 28,885. The Commission, on July 28, 1992, granted the 
amendment on a finding by Staff that good cause has been shown for the delay 
and that the amendment involves no significant hazards consideration. 57 Fed. 
Reg. 34,323 (Aug. 4, 1992). In accordance with Commission practice, if a 
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hearing is ordered, a final decision on the extension will await the outcome of 
the hearing. 

The first joint petition for intervention and hearing, dated July 27, 1992, was 
filed by B. Irene Orr, DJ. Orr, Joseph J. Macktal, Jr., and S.M.A. Hasan. They 
filed a supplement to the petition on October 5, 1992, containing a contention. 
Texas Utilities and Staff filed responses seeking denial of the petition and 
contending that the Petitioners have failed to provide any supporting basis for 
the contention. Petitioners filed additional pleadings dated November 15 and 
17, 1992, which Texas Utilities and Staff oppose. We rule on those pleadings 
in this Memorandum and Order. 

The other joint petition, dated July 28, 1992, was filed in behalf of Sandra 
Dow Long, R. Micky Dow, and Disposable Workers of Comanche Peak Steam 
Electric Station. The request for intervention and hearing was opposed by 
Texas Utilities and Staff in responses dated August 14 and August 18, 1992, 
respectively. 

In response to our order setting October 5, 1992, as the date for filing 
amended or supplemental petitions, the Dows filed a motion for an extension 
of time and for a further filing schedule. By Memorandum and Order, dated 
October 9, 1992 (unpublished), we denied the request for lack of a credible 
reason and good cause. R. Micky Dow filed a motion for rehearing, dated 
November 10, 1992, which is opposed by Texas Utilities and Staff. In this 
Memorandum and Order we rule on the motion. 

II. THE APPLICATION 

By letter dated February 3, 1992, as supplemented on March 16, 1992, 
Texas Utilities requests, pursuant to 10 C.F.R. § 50.55(b), the extension of the 
construction completion date of CPPR-127 from August I, 1992, to August I, 
1995. As good-cause justification, Texas Utilities states that it was anticipated 
that there would be a I-year suspension in construction beginning in April 
1988. The purpose was to allow the permit holder to concentrate its resources 
on completion of Unit 1. However, Unit 1 was not licensed until February 
1990 and Texas Utilities did not resume significant design activities for Unit 2 
until June 1990. The delay was needed to complete construction and startup of 
Unit 1. 

Texas Utilities also relied on the NRC's previous finding of good cause for 
the suspension of construction of Unit 2 based on allowing concentration of 
resources for the completion of Unit 1. Staff found good cause for the extension 
of the construction permit completion date to August I, 1992, premised on Texas 
Utilities' justification that suspension of Unit 2 for 1 year, beginning in April 
1988, would allow it time to make modifications that may be required for Unit 
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2, based upon knowledge gained from the reinspection and corrective action 
program applied to Unit 1. 53 Fed. Reg. 47,888 (1988). 

m. PETITIONS FOR INTERVENTION 

A. The Orr Petition to Intervene 

1. Requisite Interest/or Standing 

The Commission's Rules of Practice provide that any person whose interest 
may be affected by a proceeding and who desires to participate as a party shaH 
file a written petition for leave to intervene. 10 C.F.R. § 2.714(a)(I). Section 
2.714(a)(2) requires that the petition set forth with particularity the interest of the 
petitioner in the proceeding and how that interest may be affected by the results 
of the proceeding, including the reasons it should be permitted to intervene. 

B. Irene Orr, DJ. Orr, Joseph J. Macktal, Jr., and S.M.A. Hasan each claim 
the requisite interest for standing to intervene in the proceeding under the 
provisions of 10 C.F.R. § 2.714. 

The Orrs state that they reside at separate locations, within a 50-mile radius 
of Unit 2, that they eat food produced in an area that would be adversely affected 
by normal and accidental releases of radioactive materials from the construction 
of Unit 2, and that they came within Texas Utilities' rate base. 

Joseph J. Macktal, Jr., states that he is a former employee of the Comanche 
Peak Steam Electric Station (CPSES) and is currently seeking reinstatement of 
his job. He asserts that he has been personally harmed due to management 
misconduct which has also contributed to the delay in the construction of 
Unit 2. Petitioner claims he was to be a direct fact witness in a construction 
permit amendment proceeding to extend the completion date for Unit 1. The 
proceeding, Docket No. 50-44S-CPA (CPA-I), was settled and dismissed in July 
1988. He asserts that he has information that is relevant to the determination of 
Texas Utilities' request to extend the Unit 2 completion date. 

S.M.A. Hasan, a former engineer employed at the CPSES, states that he 
was to be a fact witness in CPA-I, but because of the payment of hush 
money by counsel for the utility to the intervenor he was precluded from 
testifying. He claims an interest in exposing the alleged management misconduct 
at CPSES which he says resulted in his removal from the CPSES site and directly 
contributed to the delay in constructing Units 1 and 2. He asserts a financial 
interest in the granting of the amendment request 

All Petitioners, without further explanation, claim to be similarly situated as 
the petitioners who were permitted to intervene in CPA-l and request intervenor 
status on that basis. 
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Neither Texas Utilities nor Staff contests the Orrs' claim of having the 
requisite interest for standing. It is clear that their claim of residing within 
50 miles of Unit 2 provides them with the status required for standing. 

The same principles apply to establishing standing for a requested extension 
of an existing construction permit completion date as do to an application for a 
new construction permit or operating license. Northern Indiana Public Service 
Co. (Bailly Generating Station, Nuclear-I), ALAB-619, 12 NRC 558, 563-65 
(1980). 

In the foregoing type of case, a petitioner may base standing on a claim 
that he or she resides within the geographic zone that might be affected by an 
accidental release of fission products. Houston Lighting and Power Co. (South 
Texas Project, Units 1 and 2), LBP-79-lO, 9 NRC 439, 443 (1979). Close 
proximity under those circumstances has been deemed to establish the requisite 
interest for intervention. In such a case, the petitioner need not show that the 
concerns are well founded in fact. Distances of as much as 50 miles have been 
held to fall within the zone. Virginia Electric and Power Co. (North Anna 
Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56 (1979). 

The Orrs' claim that they are part of Texas Utilities' rate base does not 
provide them with an additional ground for standing. Economic concerns of 
this kind are best directed to the state regulatory body that has charge of rate 
setting and similar matters. Public Service Co. of New Hampshire (Seabrook 
Station, Unit 2), CLI-84-6, 19 NRC 975, 978 (1984). 

Texas Utilities and Staff argue that Macktal and Hasan do not have the 
requisite interest for standing on the basis of their assertions that they are 
former employees who have suffered personal harm caused by management 
misconduct. They assert that Petitioners fail to meet the two-pronged test used 
by the Commission to establish standing to intervene in NRC proceedings. The 
test requires a petitioner to show that (1) the action proposed will cause some 
injury-in-fact to the person seeking to establish standing and (2) that such injury 
is within the zone of interests protected by the statutes governing the proceeding. 
Portland General Electric Co. (pebble Springs Nuclear Plant, Units 1 and 2), 
CLI-76-27, 4 NRC 610, 613 (1976); Metropolitan Edison Co. (Three Mile 
Island Nuclear Station, Unit I), CLI-83-25, 18 NRC 327, 332 (1983). They 
also claim that Petitioners failed to show that the injury-in-fact is concrete and 
particularized, actual, or imminent and is likely to be redressed by a favorable 
decision in the proceeding, citing Lujan v. Defenders of Wildlife, _ U.S. ---t 

112 S. Ct. 2130, 2136 (1992). 
We agree that Macktal and Hasan have not demonstrated that they have the 

requisite interest for standing. Not having shown that they reside or work within 
close proximity to the plant they cannot claim, as the Orrs have successfully 
done, that they are presumed to have the requisite interest for standing. Under 
these circumstances a licensing board will apply judicial concepts of standing. 
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Pebble Springs. supra. A petitioner should allege in an NRC proceeding an 
injury-in-fact that is within the zone of interests protected by the Atomic Energy 
Act of 1956, as amended (AEA), or the National Environmental Policy Act of 
1969, as amended (NEPA). This, Petitioners have failed to do. 

The claim of personal injury that allegedly resulted from mismanagement 
was not shown to result from the proposed extension of the construction permit 
completion date. Neither was it established that the alleged injury was protected 
against 4nde,·the AEA or NEPA. Petitioners' grievances are in the area of 
employmeht rights and would not be redressed by a decision favorable to them 
on the issue of the extension of the construction date. A desire to expose 
the alleged mismanagement is not an injury-in-fact and does not enhance their 
position for standing. 

Similarly. Petitioners' claim that they were denied the right to appear as 
witnesses in another proceeding to extend the construction completion date 
of Unit 1 does nothing to provide the requisite interest for standing in this 
proceeding. Were Petitioners to prevail in the subject proceeding, it would not 
redress any alleged harm that was said to result from denying the Petitioners' 
right to testify in the Unit 1 proceeding. Lujan v. Defenders of Wildlife. supra; 
Dellums v. NRC. 863 F.2d 968, 971 (D.C. Cir. 1988). 

Hasan's claim of a financial interest in the application proceeding does 
not confer standing under the aegis of the AEA and in the absence of an 
environmental connection. as here, under NEPA. Houston Lighting and Power 
Co. (Aliens Creek Nuclear Generating Station. Unit 1). ALAB-582, 11 NRC 
239. 242 (1980). 

No factual or legal justification was provided to grant Petitioners' standing 
request on the unsupported claim that they were similarly situated as the 
petitioners who were permitted to intervene in the Unit 1 extension proceeding. 

We find that Macktal and Hasan have not demonstrated that they have the 
requisite interest for standing, as provided in section 2.714, and that their petition 
for intervention and to hold a hearing should be denied. 

2. Aspects 

The NRC's Rules of Practice provide that a petition for leave to intervene 
should set forth the specific aspect or aspects of the subject matter of the 
proceeding as to which petitioner wishes to interverie. 10 C.F.R. § 2.714(a)(2). 
Texas Utilities and Staff in their responses to the Orr petition asserted that 
Petitioners were not entitled to a hearing because they had not addressed the 
aspect requirements of the regulations. 

The issue has been rendered moot by the filing by the Orrs of a supplement 
to the petition to intervene which contains a contention they propose to litigate. 
The contention sets forth with particularity aspects of the subject matter of the 
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proceeding as to which Petitioners seek to intervene. Their pleadings are not 
now deficient in that respect. The Orrs have met the aspect requirement of 
section 2.714(a)(2). 

3. The Om' Contention 

a. Standards for Contentions in Construction Permit Extension Proceedings 

All contentions must meet the requirements of 10 C.F.R. § 2.714(b)(2), 
amended August II, 1989, which provides: 

(2) Each contention must consist of a specific statement of the issue of law or fact to 
be raised or controverted. In addition, the petitioner shall provide the following information 
with respect to each contention: 

(i) A brief explanation of the bases of the contention. 
(ii) A concise statement of the alleged facts or expert opinion which support the 

contention and on which the petitioner intends to rely in proving the contention at the hearing, 
together with references to those specific sources and documents of which the petitioner is 
aware and on which the petitioner intends to rely to establish those facts or expert opinion. 

(iii) Sufficient information ••• to show that a genuine dispute exists with the applicant 
on a material issue of law or fact. This showing must include references to the specific 
portions of the application ••. that the petitioner disputes and the supporting reasons for 
each dispute. • • • 

Further, 10 C.F.R. § 2.714(d) provides that contentions shall not be admitted 
(i) if the contention and supporting material fail to meet the requirements of 
section 2.714(b), or (ii) should the contention be proven that it would be of no 
consequence in the proceeding because it would not entitle petitioner to relief. 

In its comments on the amendments to section 2.714 the Commission 
explained that section 2.714(b)(2) does not call upon the petitioner to make 
its case at this stage of the proceeding. The petitioner is required to read the 
pertinent portion of the license application and to state the applicant's position 
and its opposing view. 54 Fed. Reg. 33,170 (1989). The Commission cited with 
approval Connecticut Bankers Ass'n v. Board of Governors, 627 F.2d, 245, 251 
(1980), wherein the court stated that "a protestant does not become entitled to an 
evidentiary hearing merely on request or on a bald or conclusory allegation that 
such a dispute exists. The protestant must make a minimal showing that facts 
are in dispute thereby demonstrating that an 'inquiry in depth' is appropriate." 

The Commission looks to petitioners to specifically fulfill the requirements 
of section 2.714(b)(2). A licensing board cannot infer a basis for a contention. 
Arizona Public Service Co. (palo Verde Nuclear Generating Station, Units 1,2, 
and 3), CLI-91-12, 34 NRC 149, 155 (1991). 

The scope of a construction permit extension proceeding is limited to 
direct challenges to the permit holder's asserted reasons that show good-cause 
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justification for the delay. Texas Utilities Electric Co. (Comanche Peak Steam 
Electric Station, Unit I), ALAB-868, 25 NRC 912, 935 (1987). A petitioner 
may challenge a request for a permit extension by seeking to prove, on balance, 
that delay was caused by circumstances that do not constitute good cause. 
Washington Public Power Supply System (wpPSS Nuclear Project, Nos. 1 and 
2), CLI-82-29, 16 NRC 1221, 1229 (l982). 

The need to evaluate and correct safety deficiencies can be good cause for 
delay in construction completion even when those deficiencies resulted from 
deliberate corporate wrongdoing. If there was a corporate policy of violating 
NRC requirements and that policy was discarded and repudiated by the permit 
holder, any delays from the need to take corrective action would be delays for 
good cause. Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, 
Unit I), CLI-86-15, 24 NRC 397,402-03 (1986). 

b. The Contention 

Petitioners submitted the following contention: 

The delay of construction of Unit 2 was caused by Applicant's intentional conduct, which 
had no valid purpose and was the result of corporate policies which have not been discarded 
or repudiated by ApplicanL 

As bases for the contention, Petitioners contend that a significant safety haz
ard exists where an applicant has employed and continues to employ corporate 
policies aimed at constructing a nuclear power plant in violation of NRC re
quirements and, as a result of these corporate policies, significant and substantial 
construction delays occurred and continue to occur. They further contend that 
the applicant has not repudiated or disregarded the corporate policies respon
sible for this delay. As a result, they allege that Texas Utilities is unable to 
demonstrate good cause for the delay and the amendment must be denied. 

In support of the contention, Petitioners allege that the facts contained in 
CPA-I, the 1988 proceeding in which Texas Utilities sought to extend the 
construction completion date for Unit 1 to August I, 1988, demonstrate that 
a factual dispute exists as to whether Texas Utilities had a corporate policy to 
violate NRC requirements that had no valid purpose and resulted in a delay 
in the construction of Unit 2. They further allege that CPA-l demonstrates a 
factual dispute as to whether the corporate policy had not been discarded or 
repudiated. 

Petitioners contend that Texas Utilities misled the licensing board in CPA-
1 about critical facts in an effort to conceal its ongoing corporate policy of 
construction in violation of NRC requirements. These were said to include the 
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use of restrictive settlement agreements, the payment of hush money, the use of 
incorrect construction standards and improper design certification methods. 

Petitioners further contend that Texas Utilities continues to receive Notices of 
Violation and civil fines which demonstrate that it employs the same corporate 
policies that originally resulted in construction delays. 

In response, Texas Utilities asserts that Petitioners have failed to allege even 
a single fact in support of their contention that Unit 2 was delayed due to 
improper and intentional conduct It claims that Petitioners' supplement consists 
of nothing more than a discussion of disparate events occurring over the past 
10 years that have nothing to do with Texas Utilities' construction permit 
extension request. Texas Utilities states that the matters raised by Petitioners 
were previously brought to the attention of the Commission and satisfactorily 
resolved prior to the issuance of the operating license for Unit 1. Also, the 
construction permit completion date for Unit 2 was already extended by the 
NRC in November 1988 to August 1, 1992, on good-cause justification for the 
delay that resulted from reinspection and corrective action programs at Unit 
1, which were to be applied to Unit 2. It requests that Petitioners' petition 
to intervene should be denied because they failed to establish a basis for a 
contention as required by section 2.714. 

Staff contends that the contention is not admissible because it does not address 
the issue in the proceeding, i.e., whether it was appropriate for Texas Utilities to 
have delayed significant construction activities at Unit 2 from 1988 to January 
1991, when it resumed significant construction activities. It states that Petitioners 
fail to explain how the alleged corporate policies, which mayor may not have 
caused the delay in the construction of Unit 1 in 1986, caused Texas Utilities to 
inappropriately defer the resumption of significant construction activities at Unit 
2 for more than 2 years from 1988 until 1991. Staff asserts that the contention 
is not relevant to any matter in the proceeding. 

Staff further contends that in support of their contention Petitioners chiefly 
rely on legal pleadings filed in either the operating license proceeding for Units 
1 and 2 or CPA-l without explaining how any of these pleadings, even if true, 
caused Texas Utilities to inappropriately delay significant construction activities 
at Unit 2. Staff claims that the events Petitioner alleges to have occurred 
since the CPA-l proceeding was terminated are unsupported. It concludes that 
Petitioners have failed to demonstrate that a genuine dispute of material facts 
exists making Petitioners' contention inadmissible. 

Petitioners rely on the record in CPA-I, a proceeding to hear Texas Utilities' 
request of January 29, 1986, to extend the construction completion date of 
CPPR-126 for Unit 1 to August 1, 1988. Intervenor in that proceeding submitted 
a contention upon which the subject contention was modeled. The proceeding 
was considered along with the operating license applications for Unit 1 and its 
companion Unit 2. Docket No. 50-445-0L and Docket No. 50-446-OL. 

378 



The applications for opemting licenses for Units 1 and 2 were filed in 1978. 
By 1983, the only contention remaining for litigation in the opemting license 
proceeding challenged the quality assumnce and quality control associated with 
the construction of Units 1 and 2. During the course of the proceeding, the 
licensing board found that the applicants had not demonstmted the existence 
of a system that promptly corrects design deficiencies and had not explained 
several design questions raised by the intervenor. It suggested the need for 
an independent design review and required the applicants to file a plan that 
might help to resolve the Board's doubts. LBP-83-81, 18 NRC 1410 (1983). 
Applicants took various actions to address the concerns that had been raised. 
Subsequently, Applicants, Staff, and the intervenor entered into an agreement 
in June 1988 to settle and dismiss the opemting license proceeding and the 
application proceeding to extend the construction completion date for Unit 1. 
The licensing board concluded that as a result of the settlement it knew of no 
matters in controversy. LBP-88-18A, 28 NRC 101 (1988). It then dismissed 
the proceeding on July 13, 1988. LBP-88-18B, 28 NRC 103 (1988). 

Petitioners would incorpomte by reference into this proceeding the record 
from the operating license applications and construction permit extension pro
ceedings. The record runs into many thousands of pages. They also reference 
two pleadings containing more than 200 pages. Based on that record, Petition
ers would have us find that Texas Utilities had not repudiated, prior to the time 
the proceedings were settled, its corpomte policy of violating NRC regulations, 
which resulted in delays in the construction of CPSES. 

This we cannot do. Commission practice is clear that a petitioner may 
not simply incorporate massive documents by reference as the basis for its 
contention. Petitioners are expected to clearly identify the matters on which 
they intend to rely with reference to a specific point To do otherwise does 
not serve the purposes of a pleading. Public Service Co. of New Hampshire 
(Seabrook Station, Units 1 and 2), CLI-89-3, 29 NRC 234, 240, 241 (1989). 
This requirement is incorporated in 10 C.F.R. § 2.714(b)(2)(ii) which Petitioners 
fail to meet with their request . 

Petitioners also allege that the following raise an issue as to whether Texas 
Utilities maintains a corpomte policy of violating NRC regulations that caused 
the delay in the construction of Unit 2. 

(1) RESTRICTIVE SETILEMENT AGREEMENTS 

Petitioners assert that Texas Utilities has not repudiated its policy of entering 
into restrictive settlement agreements with former minority owners of CPSES 
in order to keep relevant information from the licensing board in CPA-I and 
the NRC. Brazos Electric Power Coopemtive, Inc. (Brazos), a minority owner 
in CPSES, had contended in an August 14, 1987 pleading in CPA-l that Texas 
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Utilities was responsible for failing to disclose material information and making 
misrepresentations to Brazos that may have delayed construction of Unit 1. 
Brazos asserted that it was a continuing practice of the permit holder. Petitioners 
assert that subsequently Texas Utilities and minority owners Brazos, Texas 
Municipal Power Agency, and Tex-La Electric Cooperative of Texas entered 
into settlement agreements whereby Texas Utilities purchased the interest of the 
minority owners who in turn agreed to drop their litigation and not to assist 
or cooperate with third parties in all proceedings related to the licensing of 
Comanche Peak or permit their employees, attorneys, and consultants from 
doing so. The agreements were signed in July 1988, February 1988, and March 
1989, respectively. 

We cannot discern from Petitioners' presentation how the entry of Texas 
Utilities into nondisclosure agreements resulted in delay in the construction of 
CPSES. The allegation was made but it is unsupported. 

Moreover, even if Petitioners had alleged facts indicating intentional viola
tions of NRC requirements as the root cause of the deficiencies requiring correc
tion, it would not be sufficient to defeat the extension if the policy was discarded 
and repudiated by the permit holder and the delays occurred because of the need 
to correct the safety problems. Comanche Peak, CLI-86-15, 24 NRC at 401-
04. For a petitioner to plead an admissible contention in a construction permit 
extension proceeding it is necessary to directly challenge the permit holder's 
asserted reasons that show good-cause justification for the delay. Comanche 
Peak, ALAB-868, 25 NRC at 935. 

Petitioners at no time directly challenge Texas Utilities' good-cause justifi
cation for the delay in constructing Unit 2, i.e., applying safety modifications 
to Unit 2 based upon the reinspection and corrective action program applied to 
Unit 1. They do not present any supporting material to show that on balance the 
restrictive agreements were the cause of the delay at Unit 2 and not the reasons 
given by Texas Utilities in the application. Not only is this inconsistent with the 
law on contention requirements in a construction permit extension proceeding, 
it is contrary to the requirements of 10 C.F.R. § 2.714(b)(2)(iii). It requires 
petitioners to include references to the specific portions of the application that 
they dispute and the supporting reason for each dispute. 

Petitioners allege that restrictive settlement agreements entered into with 
alleged whistleblowers established a practice of concealing evidence directly 
bearing on the issues to be litigated in the operating license and CPA-I 
proceedings. 

They claim that the agreements demonstrate that Texas Utilities has not 
repudiated its corporate policy that resulted in construction delay. Agreements 
were entered into between Joseph J. Macktal, Jr., and the contractor of CPSES 
(Brown & Root. Inc.) in January 1987 and between Lorenzo Polizzi and the 
architectural engineer for CPSES (Gibbs and Hill, Inc.) in June 1988. 
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The individuals, in settling employment claims with the contractors, agreed 
not to voluntarily testify or otherwise participate in any proceeding or investiga
tion involving CPSES. The Polizzi agreement permitted him to inform the NRC 
of safety concerns relating to CPSES. Texas Utilities argues that it was not a 
party to either agreement and that the individuals were informed in 1989 that 
the restrictive clauses would not be enforced. 

The pleading is similarly deficient as that relating to the nondisclosure agree
ments entered into with minority owners. The claim that the settlement agree
ments resulted in construction delay is unsupported. Contrary to the require
ments of section 2.714(b)(2)(iii), Petitioners ignored and failed to challenge the 
reasons given by Texas Utilities for the delay of construction at Unit 2, which 
is critical for a contention opposing a construction permit extension. 

(2) PATIERN OF CONTINUING VIOLATIONS 

Petitioners allege that the operating license and CPA-I proceedings demon
strated a corporate policy of Texas Utilities that resulted in a breakdown in the 
quality assurance (QA) and quality control (QC) programs employed by CPSES, 
which delayed construction. They contend that Texas Utilities continues to re
ceive numerous Notices of Violation and civil penalties which shows that it 
continues to employ the same corporate policies that originally resulted in the 
delay of construction. In support. Petitioners presented a printout of the Notices 
of Violation and penalties received since the settlement of the former proceed
ings. 

Petitioners specifically called our attention to the six notices that arc said 
to have occurred related to QA and QC breakdowns. They were identified as 
occurring on May 17, 1990; August 3, 1990; February 21, 1991; March 29, 
1991; April I, 1991, and March 31, 1992. Petitioners assert that the Notices of 
Violation demonstrate that Texas Utilities has not abandoned its past corporate 
policy which resulted in delay. 

Texas Utilities states that it has taken corrective and preventive actions for 
each of the six violations, and the NRC has closed all but the most recent 
violation. It disclaims that the violations provide a basis for a contention that 
there is a current or ongoing corporate policy of violating NRC regulations. 

We do not believe that which Petitioners have presented supports a claim of 
a pattern of violations that demonstrates a policy to violate NRC regulations. 
Inevitably, there will be some construction defects tied to quality assurance 
lapses in any project approaching in magnitude and complexity, the erection of 
a nuclear power plant. Union Electric Co. (Callaway Plant, Unit I), ALAB-740, 
18 NRC 343, 346 (1983). No information was provided to show that anything 
more was involved here. Furthermore, Petitioners have not shown how the 
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violations were the cause of the delay at Unit 2 rather than as justified by Texas 
Utilities. 

(3) AU.EGED MISLEADING OF LICENSING BOARD IN OPERATING LICENSE 
AND CPA-l PROCEEDINGS TO CONCEAL CORPORATE POllCY OF 
VIOLATING NRC REGULATIONS 

Petitioners allege that Texas Utilities misled the licensing board in July 1988 
about the root causes of design defects incorporated in the design of CPSES, 
which required a complete redesign of the CPSES pipe support system, thereby 
delaying construction. 

(i) "Hush Money" Settlement Agreements. Petitioners allege that Texas 
Utilities arranged to have whistleblowers paid money in exchange for agreeing 
not to bring safety concerns to the NRC and denied such activity at the 
prehearing conference on July 13, 1988, which resulted in the termination of 
the proceedings. Specific mention is made of the Polizzi agreement. Petitioners 
claim that the failure of Texas Utilities to repudiate the agreements demonstrates 
that the practice will continue. 

Texas Utilities denies that the agreements restrict whistleblowers from in
forming the NRC of safety concerns and that the NRC has so found. It asserts 
that the agreements are more than 4 years old and do not relate to the permit 
holder's current corporate policy. 

The Board notes that the Polizzi agreement of June 23, 1988, provides that 
the agreement shall not "be interpreted to prevent Polizzi from informing the 
Nuclear Regulatory Commission of any and all safety concerns he may have 
relating to the Comanche Peak Steam Electric Station." 

Even if we are to assume that "hush money" was paid, it does not ipso facto 
show that delay at Unit 1 was caused by the entering into the agreements or that 
the agreements, on balance, caused the delay at Unit 2 rather than the reasons 
given by Texas Utilities. Petitioners have not provided a valid basis in support 
of the contention. 

(ii) Incorrect Stiffness Values Were Used to Certify the CPSES Pipe Support 
System. Petitioners allege that beginning in 1983, S.M.A. Hasan, an engineer at 
CPSES, had informed Texas Utilities management that incorrect stiffness values 
had been used to certify the CPSES pipe support system. The project pipe 
support engineer was advised of this in August 1985. Petitioners state that the 
licensing board was not apprised of this situation as Texas Utilities was obligated 
to do. A minority owner advised the licensing board in January 1987 that Texas 
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Utilities, that month, acknowledged using incorrect values in Unit 1. Petitioners 
further allege that the project pipe support engineer who oversaw the design of 
all piping support work at CPSES is believed to be currently employed as Texas 
Utilities' Manager of Civil Engineering. Petitioners claim that this demonstrates 
that Texas Utilities has not repudiated its policy of construction in violation of 
NRC requirements including the concealment of significant safety deficiencies. 

Texas Utilities asserts that, in the mid-1980s, Hasan made allegations to the 
NRC regarding the pipe support certifications. It states that it advised the NRC 
that in July 1987 the pipe supports were being correctly validated and the NRC 
concluded that Hasan's concern had been adequately resolved. Texas Utilities 
further asserts that the matters were made known to the licensing board prior 
to the dismissal of the proceeding on July 13, 1988. It claims that Petitioners' 
allegations related to pipe support certification are more than 4 years old and do 
not relate to Texas Utilities' current corporate policies or as to whether it had 
repudiated past policies. 

Petitioners' claim that Texas Utilities maintains its policy oC construction in 
violation of NRC requirements, including the concealment of significant safety 
deficiencies, is unsupported as prescribed in section 2.714(b)(2)(ii). Lacking 
is a showing that the alleged improper certifications and their concealments 
extended beyond 1988. The only connection made of the prior activities of 
Texas Utilities and its current practices is that it continues to employ the same 
manager as to whom the initial complaints were made. There is no showing 
that he presently allows improper certifications or conceals them. An additional 
deCect in the pleading is that it does not directly challenge the asserted reasons 
oC Texas Utilities in justification Cor the delay. 

(iii) Harassment and Intimidation of Whistleblowers. Petitioners contend 
that Texas Utilities has harassed and intimidated whistleblowers at CPSES. They 
assert that numerous whistleblowers continue to file complaints against Texas 
Utilities and their contractors. Petitioners claim that Texas Utilities has not 
repudiated its corporate policy oC constructing in violation oC NRC regulations, 
which has resulted in the delay of construction of Unit 2. 

Petitioners rely on an April 28, 1988 statement of the intervenor in the 
operating license and CPA-l proceedings in which the intervenor questions 
whether Texas Utilities has adequately identified the root cause of the harassment 
and intimidation of QC inspectors, management's role in it, and the alleged 
withholding of information regarding the intimidation of a contractor that was 
to conduct an independent assessment program. They also allege that Texas 
Utilities has not properly reviewed the concerns oC whistleblowers and that 
harassment and intimidation still exist at CPSES. Petitioners seek discovery in 
order to document evidence which they state supports these and other assertions. 

383 



In response, Texas Utilities contends that the allegations of harassment and 
intimidation are unsupported. It further alleges that Petitioners did not provide 
a basis for the allegations that the intimidation and harassment or employee 
coneerns resulted in the subject delay in the completion of CPSES Unit 2. Texas 
Utilities advises that in the mid-1980s an NRC special investigation team found 
that there were some incidents of intimidation and harassment, but there was 
no "climate of intimidation" at CPSES. Texas Utilities denies any deliberate 
corporate policy of violating NRC requirements. 

Petitioners' assertion that an atmosphere of harassment and intimidation exists 
at CPSES is not supported as is prescribed in section 2.714(b)(2)(ii). The 
information supplied by Petitioners goes back to 1988 and before. No specifics 
were provided on who the whistleblowers are that continue to file complaints 
and what are their complaints. No nexus was provided between the alleged 
misconduct in the mid-1980s and Texas Utilities' alleged justification for the 
delay in the construction of Unit 2. Without such a connection the information 
provided is insufficient to support a litigable contention in a construction permit 
extension proceeding. 

Although Petitioners would like to further develop support for the contention 
through discovery, we cannot give them that right Discovery is only available to 
a party following the admission of a contention. Wisconsin Electric Power Co. 
(point Beach Nuclear Plant, Unit I), ALAB-696, 16 NRC 1245, 1263 (1982); 
10 C.F.R. § 2.740(b)(1). 

The contention fails because it does not directly challenge Texas Utilities' 
good-cause justification for the delay in construction of Unit 2, the time being 
needed to reinspect and to take corrective action at Unit 1 and to allow it time 
to make modifications at Unit 2 based on the knowledge gained. Petitioners' 
allegations of corporate wrongdoing do not show that a genuine dispute exists 
with the Applicants on their justification for the delay. 

The contention also fails to comply with 10 C.F.R. § 2.714(b)(2)(iii) which 
requires that each contention contain sufficient information to show that a 
genuine dispute exists with the applicant on a material issue of law or fact. 
The showing must include references to the specific portions of the application 
that the petitioner disputes. 

The contention is therefore inadmissible. 10 C.F.R. § 2.714(d)(I). The failure 
to submit a single admissible contention results in Petitioners not being permitted 
to participate in the proceeding as a party. 10 C.F.R. § 2.714(b)(1). The Orrs' 
petition for leave to intervene and to hold a hearing shall be denied. 

c. Additional Pleadings 

On November 17, 1992, Petitioners filed a document entitled "Notification of 
Additional Evidence Supporting Petitions to Intervene Filed by B. Orr, D. Orr, 
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J. Macktal, and S. Hansan" (Notification). Petitioners submit for consideration 
by the Board evidence they allege was not available to them on October 5, 1992, 
the date set for filing contentions. 

The evidence consists of excerpts of settlement agreements entered into 
between Texas Utilities and minority owners Texas Municipal Power Agency 
(TMPA) and Brazos. The agreements are dated February 12, 1988, and July 5, 
1988, respectively. They cover the purchase by Texas Utilities of the minority 
interests. The former minority owners agreed that they and their attorneys, 
employees, and consultants would not assist or cooperate with third parties in 
proceedings relating to Comanche Peak. 

Petitioners allege that they were first notified by letter of October 13, 1992, 
that the agreements were available for inspection in the NRC's Public Document 
Room, which made it too late for their inclusion in the contention filed October 
5, 1992. 

They claim that through these restrictive settlement agreements Texas Utilities 
was able to secrete from the then-convened licensing board, the NRC, and the 
public, information calling into question aspects of the design and construction 
of CPSES and the ability of Texas Utilities to construct and operate the plants. 
Petitioners further claim that the agreements demonstrate a past corporate policy 
that has not been repudiated, which caused the delay in the construction of 
Unit 2. They also allege that the agreements show the payment of money for 
silence and that they violate the Energy Reorganization Act and important public 
policies. 

Texas Utilities asserts in a response dated November 25, 1992, that Petition
ers' Notification is procedurally improper and substantively irrelevant It claims 
that the two documents were provided to the NRC years ago and were available 
to Petitioners long before October 13, 1992. It stated that, at a minimum, Peti
tioners should have addressed the five factors that must be considered before a 
nontimely filing may be entertained, as provided for in 10 C.F.R. § 2.714(a)(I), 
and that their failure to do so should result in the rejection of the document. 

Texas Utilities further argues that Petitioners make no effort to explain how 
the agreements have anything to do with the current extension request It 
claims that the agreements predate the previous extension of the construction 
completion date and are irrelevant. The agreements are said to fail to satisfy 
the Commission's requirements for admission of a contention in a construction 
permit extension proceeding as contained in Comanche Peak, CLI-86-15, supra. 

Staff in a December 3, 1992 response argues that Petitioners have failed to 
establish good cause for the late filing of the Notification and that the information 
and legal arguments contained in it should not be considered by the Board. 
Staff also argues that the Notification fails to demonstrate that the contention 
has any discernable relationship to the issue in the proceeding. It asserts that the 
settlement agreements were last entered into in July 1988 which is prior to the 

385 



relevant time frame in the proceeding which is November 18, 1992, when the 
previous construction permit construction completion date was extended. Staff 
claims that Texas Utilities' defense of the agreements in no way demonstrates 
that the permit holder had a corporate policy that was responsible for the delay 
in the construction of Unit 2. 

We find that the two settlement agreements cannot be considered as newly 
obtained evidence because they were publicly available prior to the October 5, 
1992 filing date. The agreements were submitted to the NRC, in 1988, in support 
of two applications to amend the construction permits for CPSES to reflect the 
changes in ownership. The issuance of the amendments was noticed in the 
Federal Register along with the information that the application documents were 
available in the NRC's Public Document Room. 53 Fed. Reg. 31,778 (Aug. 19, 
1988); 53 Fed. Reg. 50,610 (Dec. 16, 1988). 

Furthermore, Petitioners were generally aware of the contents of the agree
ments when they filed their contention on October 5, 1992, and could have 
made in that filing all of the points they offer in the Notification. In the October 
5, 1992 filing, Petitioners submitted excerpts of a similar settlement agreement 
that Texas Utilities entered into with Tex-La Electric Cooperative of Texas and 
argued that the agreement and those with Brazos and TMPA supported their 
contention. Petitioners stated that they were unable to get copies of the Brazos 
and TMPA settlement agreements but argued on the basis of all three because 
they were all similar. The submission of excerpts of the two agreements in the 
Notification were but a formality in that their relevant contents had already been 
used in a basis in support of the contention. 

Petitioners used the excerpts of the Brazos and TMPA settlement agreements 
as a vehicle to expand on the previous mauers presented in support of the 
contention and to introduce new arguments such as the claim that the settlement 
agreements reflected the payment of money for silence and that they violate the 
Energy Reorganization Act and public policies. 

Not only can the Brazos and TMPA settlement agreements not be considered 
new evidence because of their previous availability, but their contents had already 
been used to support the contention. What Petitioners have proffered in their 
Notification is a late-filed amendment to the bases of their contention. It was 
offered without good cause and without addressing the five factors required to be 
considered by the Board prior to determining whether the nontimely filing should 
be entertained. 10 C.F.R. § 2.714(a)(I). We therefore reject the Notification. 

Petitioners B. Irene Orr, D.I. Orr, Joseph J. Macktal, Jr., and S.M.A. Hasan 
filed a motion entitled "Motion to Compel Disclosure of Information Secreted 
by Restrictive Agreements," dated November 15, 1992. Petitioners request the 
Board to declare null and void the provisions of the settlement agreements 
between Texas Utilities and the three minority owners, which prohibit the 
minority owners and those associated with them from disclosing any potential 
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safety-related information to Petitioners, the NRC, and the general public. They 
also request that the Board require that the parties to the settlement agreements, 
and those affected by the agreements, submit to discovery by Petitioners. The 
purpose of the discovery is to permit Petitioners to file additional contentions 
and additional information in support of the previously filed contention. 

Texas Utilities in a response dated November 25, 1992, requests that the 
motion be denied. It asserts that the request to declare the agreements null and 
void is beyond the scope of the Board's jurisdiction and that the request for 
discovery to frame contentions is for relief that a petitioner seeking to intervene 
is not entitled. 

Staff, in its response dated December 3, 1992, agrees with Texas Utilities in 
opposing the motion. It also contends that the agreements violate neither the 
Energy Reorganization Act nor the Commission's regulations. However, to the 
extent the agreements are within the proceeding and they preclude the affected 
corporate entities from bringing information to the NRC they are without force 
and effect insofar as they relate to communications with the NRC. 

We deny the motion because Petitioners seek relief that is not available to a 
petitioner for leave to intervene. The motion in effect is one for discovery. 
The request to declare parts of the seulement agreements null and void is 
but an integral part and in furtherance of the discovery request. Discovery is 
only available to a party to the proceeding that has already filed an admissible 
contention. Point Beach. ALAB-696, 16 NRC at 1263; 10 C.F.R. § 2.740(b)(l). 
Petitioners have not achieved that status and cannot be granted that relief. We 
do not rule at this time on whether the relief could be granted as requested had 
Petitioners achieved party status. 

B. The Dow Petition to Intervene 

1. Requisite Interest for Standing 

R. Micky Dow, his spouse Sandra Long Dow, and Disposable Workers of 
Comanche Peak Steam Electric Station (Workers), each petitions for leave to 
intervene in the proceeding, pursuant to section 2.714. 

R. Micky Dow alleges that he owns property within a 50-mile radius of 
CPSES and could be harmed by an accident at the plant. He claims to have 
already been adversely affected because of telephone threats by an officer of 
Texas Utilities which caused him to flee from his home and Texas. 

Sandra Long Dow claims that in the normal course of events she would reside 
with her husband within a 50-mile radius of CPSES but has been precluded from 
doing so because of threats to him and harassment to her from those under the 
control of Texas Utilities. 
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Workers is stated to be an organization composed chiefly of persons who own 
property or reside within a 50-mile radius of the facility. Affidavits attesting 
to this are claimed by Petitioners to be already on file with the NRC. It was 
not identified where. The board of directors of Workers is reported to be made 
up of former whistleblowers who were prevented from testifying before the 
Commission because of an allegedly illegal settlement agreement. Workers 
claims to have had standing in "past issues" and wants to reclaim it here. The 
"past issues" were not identified. 

Petitioners claim that all of those interested in the proceeding do, or will live, 
work, recreate, travel, and raise families within a radius of 50 miles of CPSES. 
Much of the food and all of the water used in the area was said to be subject to 
radioactive or toxic material releases from the facilities. They assert that there 
is good reason to deny the request for an extension but do not further identify 
it. 

Petitioners request the suspension of the subject proceeding based on vague 
arguments relating to other proceedings that they are engaged in before the 
NRC and the federal courts. They argue mootness and due process as bases for 
suspending this proceeding. 

Texas Utilities argues that the jOint petition should not be accepted for filing. 
It asserts that it is one or more than a dozen actions involving CPSES that 
the Dows have initiated. Texas Utilities claims that the Dows have engaged 
in a pattern of not complying with the Commission's requirements, of making 
frivolous and scurrilous claims, of omitting material facts, and of harassing it 
and the NRC. Texas Utilities had requested the Commission to grant a similar 
motion in CLI-92-12, 36 NRC 62 (1992), but in denying the Dows' petition for 
late intervention and to reopen the record, the Commission did not address the 
Texas Utilities' motion. 

Texas Utilities asserts that the Dows have not· established standing for 
themselves on the basis of the proximity of their residence or their property 
to CPSES. It claims that the probable reason that the Dows have not chosen to 
remain in Texas is that he is a convicted felon and that there are felony arrest 
and misdemeanor warrants outstanding against him in Texas. Texas Utilities' 
position is that Mr. Dow's inability to establish standing is due to his own 
misconduct. It further argues that the Dows have not asserted any other injury
in-fact that falls within the zone of interests protected by the AEA and that 
organizational standing was not established on behalf of Workers. It would 
deny the Dow petition for lack of standing of the Petitioners. 

Staff is of the same position as Texas Utilities that the Dow petition does 
not establish standing as provided in section 2.714. It views Petitioners' request 
to suspend the proceeding on the basis of mootness and due process claims as 
irrelevant considering that they have not established standi~g. 
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The Dows individually cannot be presumed to be adversely affected by either 
plant operations or a credible accident at the plant where their base of normal, 
everyday activities is not within close proximity (50 miles) of the facility. Gulf 
States Utilities Co. (River Bend Station, Units 1 and 2), ALAB-183, 7 AEC 
222, 226 (1974). 

The Dows fault Texas Utilities for not being able to reside within 50 miles 
from the plant and Texas Utilities blames the Dows for the situation. Irrespective 
of who is responsible, the Dows do not meet the conditions for invoking the 
presumption. 

To establish standing, they are therefore relegated to do so by alleging an 
injury-in-fact that is within the zone of interests protected by the AEA or NEPA. 
The injury should likely be remedied by a favorable decision granting the relief 
sought. Dellums v. NRC, supra. 

The Dows individually have not met the foregoing requirements. They have 
not satisfactorily explained how they, who do not reside in Texas, would have 
their health and safety jeopardized or suffer environmental harm because of the 
construction of Unit 2. The property alleged to be owned near the plant was 
never identified. 

The alleged threats and harassment that were said to result in the Dows fleeing 
Texas is not an injury protected under the AEA or NEPA. A favorable decision 
for the Dows in the subject proceeding would not remedy the alleged injury. 
The forum for resolving that dispute is not here: They do not have requisite 
interest for standing. 

We find that the Workers has not been shown to have the necessary interest 
for organizational or representative standing. 

fur an organization to have standing, it must show injury-in-fact to its 
organizational interests or to the interest of members who have authorized it 
to act for them. If the organization is depending upon injury to the interests of 
its members to establish standing, the organization must provide with its petition 
identification of at least one member who will be injured, a description of the 
nature of that injury, and an authorization for the organization to represent that 
individual in the proceeding. Philadelphia Electric Co. (Limerick Generating 
Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1437 (1982). 

Workers does not state its organizational purpose nor does it claim any injury 
to its organizational interest. Its assertions that it had standing in the past in 
some unidentified matter does nothing to enhance its claim to standing in this 
proceeding. It is incumbent on Workers to establish standing on this record and 
it cannot rely on something elsewhere of which we know nothing. 

Similarly, it has not established representational standing. It relies on 
unsupplied affidavits that are said to attest to Workers' members owning property 
or residing within 50 miles of CPSES. The contents of the affidavits and the 
proceeding in which they were filed are unknown. 
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There is nothing in this record, as is required for representational standing, 
that identifies at least one member who will be injured, a description of the 
nature of that injury to the member, and an authorization for the Workers to 
represent that individual in this proceeding. Sandra Long Dow does not fulfill 
the role of being the injured member for the reasons we stated previously as to 
why she has not established individual standing. 

Not having established the interest for standing, the request by the Dow 
petitioners to suspend this proceeding on claims of mootness and due process 
cannot be considered by us. 

We will not decide on Texas Utilities' request that we not accept the filing 
of the Dow petition. There is insufficient evidence in this record to make that 
ruling. It would serve no useful purpose to further pursue the matter and thereby 
delay the disposition of this proceeding which can be disposed of on the existing 
record. 

The petition for leave to intervene and to hold a hearing shall be denied on 
the grounds that Petitioners failed to establish the requisite interest for standing 
under section 2.714. 

2. Aspects 

Texas Utilities and Staff claim that the Dow petition for leave to intervene fails 
to set forth the specific aspect or aspects of the subject matter of the proceeding 
as to which Petitioners seek to intervene, contrary to section 2.714(a)(2). 

We agree that this constitutes another defect in the Dow petition which is 
inadequate for establishing standing under section 2.714. 

3. The Request to File Contentions 

In a Memorandum and Order of September 11, 1992, we set October 5, 
1992, as the date to file amended petitions and supplemental petitions containing 
contentions for litigation. On October 5, the Dow petitioners filed a motion for 
an extension of 30 days to make the filing. The request was based on a claim 
that movants were precluded from making a timely filing through circumstances 
over which they had no control. We denied the request on the grounds that their 
reason lacked credibility, was unsupported by probative evidence, and failed to 
show good cause. 

R. Micky Dow asserted that on September 3, 1992, he was apprehended, 
confined, and held incommunicado for 30 days and his case materials were 
confiscated in order to disrupt his participation in the proceeding and to keep 
from timely making the October 5 filing date. Underscoring the lack of 
credibility of the story was that he said he was imprisoned on September 3, 
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1992, to keep ·him from making the October filing date, although it was not 
until September II, 1992, that the Board issued its memorandum and set the 
date for filing. 

In response to our Memorandum and Order of October 19, 1992, denying 
the motion, R. Micky Dow filed a motion for rehearing dated November 10, 
1992. He now argues that he had no knowledge of the scheduling order and 
therefore could not timely respond. He asserts that granting an extension would 
not prejudice any of the parties and if the Board found his motion to be lacking 
in truth it would have been more appropriate to issue an order to show cause. 

Texas Utilities opposes the motion because it provides no new information 
that would alter the Board's prior ruling that good cause for granting an extension 
had not been demonstrated. It contends that the motion merely provides 
additional unsubstantiated details related to precisely the same events discussed 
in the initial motion. 

Staff also opposes the motion. It argues that the motion fails to demonstrate 
that the October 19, 1992 order was erroneous or arbitrary. Staff considers the 
motion for rehearing as a motion for reconsideration and states that the motion 
does not meet the standards for reconsideration. The Commission has held that 
motions to reconsider should be associated with requests for reevaluation of 
an order in light of an elaboration upon or refinement of arguments previously 
advanced and they are not the occasion for an entirely new thesis. Central 
Electric Power Cooperative, Tnc. (Virgil C. Summer Nuclear Station, Unit I), 
CLI-81-26, 14 NRC 787 (1981). 

Staff alleges that the claim of a lack of knowledge of the filing date is new 
and improper to raise in the motion for rehearing. Additionally, it states that 
the movant reiterates the same argument without further elaboration, that he was 
separated from his evidentiary material and was unable to contact anyone, which 
is also improper pleading. It also alleges that movant fails to understand his 
burden of proof in a motion for an extension of time and that the motion for 
rehearing was untimely. 

The Dow motion for rehearing, along with the attached unverified statement 
of Mr. Dow only confirms our October 19, 1992 finding that the original motion 
lacked credibility, was unsupported by probative evidence, and failed to provide 
good cause for the requested extension. 

The heart of the original motion was the Dow claim that he had a rough draft 
of the pleading to be filed, that he was incarcerated on September 3 for more 
than 30 days, and had his papers stolen so that he would not be able to timely 
file. Having had the Board point out that it first ordered the pleading filed on 
September 11, 1992, he now states that he never knew of the September 11 
order and therefore could not meet it This change merely conflicts with the 
original version and does nothing to enhance credibility. 
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Dow in his original motion claimed that he was held incommunicado for more 
than 30 days and could not contact anyone regarding the possible extension of the 
filing date. In his current statement he advises of three telephone conversations 
with one attorney, a visit by another, and of telephone calls he made but not 
with the frequency he wanted. He now undermines his claim that he could not 
contact anyone regarding the filing. 

In his original motion of October 5, 1992, Dow stated that "the public 
record and court transcription in existence now will completely substantiate" 
his version of what occurred. The motion for rehearing remains unsupported 
by any probative evidence. All that was submitted was an unverified statement 
that conflicts with the original story. 

Under 10 C.F.R. §§ 2.71l(a) and 2.732, the Dows had the burden of showing 
good cause for the requested extension. They did not meet this burden provided 
for in the NRC's Rules of Practice and their motion for an extension failed. We 
found no basis to employ a show-cause procedure before deciding the motion. 
It was not required or warranted by the circumstances. 

The Dows contend that granting the extension will not prejudice anyone. To 
the contrary, to grant a motion that legally should be denied results in a denial 
of due process. Parties would be injured if this was permiUed to occur, and the 
administrative process would also suffer. 

We will not deny the November 10, 1992 motion for rehearing on the grounds 
of untimeliness because there is no prescribed time for filing such a motion. We 
shall deny the motion on the basis that it failed to show that there was error in 
our denial of the motion for an extension of time to file contentions. 

Order 

Based upon all of the foregoing, it is hereby Ordered: 
1. The November IS, 1992 "Motion to Compel Disclosure of Information 

Secreted by Restrictive Agreements" filed by B. Irene Orr, D.I. Orr, Joseph J. 
Macktal, Jr., and S.M.A. Hasan is denied. 

2. The November 17, 1992 "Notification of Additional Evidence Supporting 
Petition to Intervene Filed by B. Orr, D. Orr, J. Macktal, and S. Hasan" is 
rejected. 

3. The July 27, 1992 "Petition to Intervene and Request for Hearing of B. 
Irene, D.I. Orr, Joseph J. Macktal, Jr., and S.M.A. Hasan," as supplemented on 
October 5, 1992, is denied. 

4. The November 10, 1992 "Motion for Rehearing by R. Micky Dow, 
Petitioner" is denied. 
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5. The July 28, 1992 "Petition of Sandra Long Dow dba Disposable 
Workers of Comanche Peak Steam Electric Station, and R. Micky Dow for 
Intervention and Request for Hearings" is denied. 

6. The proceeding is terminated. 
This Order is subject to appeal to the Commission pursuant to the terms of 10 

C.F.R. § 2.714a, and specifically 10 C.F.R. § 2.714a{b). Any such appeal must 
be filed within 10 days after service of this Order and must include a notice 
of appeal and accompanying supporting brief. Any other party may file a brief 
in support,of or in opposition to the appeal within 10 days after service of the 
appear:· 

Bethesda, Maryland 
December 15, 1992 
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In the Matter of 

Cite as 36 NRC 394 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before AdmInIstrative Judges: 

Peter B. Bloch, Chair 
Dr. James H. Carpenter 

Thomas D. Murphy 

LBP-92-38 

Docket Nos. 50-424-0LA-3 
50-425-0LA-3 

(ASLBP No. 96-671-D1-0LA-3) 
(Re: LIcense Amendment) 

(Transfer to Southern Nuclear) 

GEORGIA POWER COMPANY, st sl. 
(Vogtle ElectrIc Generating Plant, 

Units 1 and 2) December 24, 1992 

The Licensing Board determined that there was a factual dispute concerning 
the extent of Petitioner's contacts with the VogtIe Plant, and it scheduled 
an evidentiary hearing on this one issue as part of a scheduled prehearing 
conference. 

RULES OF PRACTICE: STANDING; HEARING ON DISPUTED 
ISSUES 

An evidentiary hearing may be held to determine whether or not petitioner 
has met the criteria for standing. 
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MEMORANDUM AND ORDER 
(Factual Dispute About Residence; Evidentiary Hearing) 

The January 12, 1993 prehearing conference shall include a determination of 
the factual dispute concerning the residence of Mr. Mosbaugh. According to 
Mr. Mosbaugh: 

Mr. Masbaugh owns propeny and resides at 1701 Kings Court, Grovetown, Georgia. 
30813. Said propeny is within SO miles of plant VogtIe. Mr. Mosbaugh resides at this 
residence approximately one weelc each month. Said residence is a single family, two story 
structure situated m 2 1/2 acres of propeny deeded in the name of petitioner. • • • 

Moreover, Mr. Masbaugh routinely conducts in-penon meetings with investigaton of 
the Nuclear Regulatory Commission's Office of Investigation (which has been an on
going process since 1990) at his Grovetown residence and other locations in the Augusta, 
Georgia area. ••• Mr. Mosbaugh voted in Columbia County, Georgia, in 1992 elections; 
continuously ban1cs in the Augusta area, and continuously maintains a private telephone at 
his Grovetown residence. • • .1 

By contrast, Georgia Power Company challenges these assertions, claiming 
that Mr. Mosbaugh no longer uses his "residence" as a mailing address and that 
he voted in the general election in 1992 in Ohio, where he allegedly declared 
that his only residence is Clermont County, Ohio.2 

We find that this factual dispute is relevant to whether or not Mr. Mosbaugh 
has standing in this license amendment proceeding. See Boston Edison Co. (Pil
grim Nuclear Power Station), LBP-85-24, 22 NRC 97, 98-99 (1985) (residence 
43 miles from a nuclear power plant is not sufficient to establish standing to 
challenge an amendment modifying an existing facility's spent fuel pool), aJf'd 
on other grounds. ALAB-816, 22 NRC 461 (1985). 

Consequently, we set this factual dispute for hearing at the scheduled prehear
ing conference. Intervenor appears to have the burden of proof of establishing 
the extent of his contacts with the Vogtle Plant by a preponderance of the evi
dence. 

We encourage the parties to reach stipulations as to the underlying facts and 
to be creative in cooperating on ways to narrow the contested issues and reduce 
the time that would otherwise be needed for trial. We are prepared to help in 
this process. 

The prehearing conference will commence with the evidentiary hearing 
concerning standing. The Board may reach a final determination of this case 

1 Amendments to Petition to Intem:ne and Request fot Hearing (Dec. 9, 1992) II 2 We note thlt Mr. Muvin B. 
Hobby, whose name is menticncd at poge 1 or the Pctiticn, baa been dismissed .. I pctiticncr. 
2Gcorgia Power Canpony'. Answer (Dec. 22. 1992) II 5-9. 
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based on that hearing. In that event, the prehearing conference could be 
adjourned before other matters are considered. 

As we stated in our previous order (unpublished dated December 14, 1992): 

All written exhibits and graphics to be used at the conference should be r~c~iv~d by the 
Board and panies by January 7, 1993. 

Bethesda, Maryland 
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CASE NAME INDEX 

ADVANCED MEDICAL SYSTEMS, INC. 
ENFORCEMENT; MEMORANDUM AND ORDER (Dismissing Proca:ding); Docket No. 30-1605S-0M 

(ASLBP No. 87-SSS-01-0M) (Decommissioning Onlcr); LBP-92-36, 36 NRC 366 (1992) 
ALABAMA POWER COMPANY 

CIVIL PENALlY; MEMORANDUM AND ORDER (Approving Seu1ement Agn:c:ment and Terminating 
Proca:ding); Docket Nos. SO-348·CivP, 50-364-CivP (ASLBP No. 91-626-02-Civp); LBP-92·2I, 36 
NRC 117 (1992) 

ARIZONA PUBUC SERVICE COMPANY, et at 
REQUEST roR ACTION; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R 12.206; Docket Nos. 

SO-S28, 50-529, SO-S30; DD-92-4, 36 NRC 143 (1992) 
REQUEST roR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket Nos. SO-S28, 

50-S29, 50-S30; DD-92-7, 36 NRC 338 (1992) 
BABCOCK AND WILCOX 

DECOMMISSIONING; MEMORANDUM AND ORDER (Allowing Petitioners to Amend or Supplement 
Their Hearing Reque!l); Docket No. 70-13S·DCOM (ASLBP No. 92-667-03-DCOM) (Materials 
License No. SNM-14S); LBP-92-24, 36 NRC 149 (1992) 

DECOMMISSIONING; MEMORANDUM AND ORDER (Denying Petitioners' Request for Immediate 
Cessation of Site Cleanup Activities); Docket No. 70-13S·DCOM (ASLBP No. 92·667.()3·DCOM) 
(Materials License No. SNM-14S); lllP-92-31, 36 NRC 2SS (1992) 

DECOMMISSIONING; MEMORANDUM AND ORDER (Denying Petitioners' Request for 
Reconsideration of Stay Denial Onlcr); Docket No. 70-13S·I>COM (ASLBP No. 92·667·03-DCOM) 
(Materials License No. SNM-14S); LBP-92-3S, 36 NRC 3SS (1992) 

CLEVELAND ELECTRIC IlLUMINATING COMPANY and TOLEDO EDISON COMPANY 
ANTITRUST; MEMORANDUM AND ORDER; Docket Nos. S0-44O-A, S0-346-A (Applications to 

Suspend Antilnlst Conditions); CU-92-11, 36 NRC 47 (1992) 
ANTITRUST; MEMORANDUM AND ORDER (Granting City of Brook Parle Motion for Late 

Intervention); Docket Nos. 50-44O-A, 50-346-A (ASLBP No. 91-644.()I-A) (Suspension of Antilnlst 
Conditions) (Facility Operating Licenses No. NPF-S8, NPF-3); LBP-92-19, 36 NRC 98 (1992) 

ANTITRUST; DECISION (Granting Summary Disposition in Favor of NRC Staff and Intervenors on 
"BcdrocIc" Legal Issue and Denying Applicant.!' Requcsl! to Suspend AntitnlSt License Conditions; 
Dismissing Contentions on Staff Bias; and Terminating Proceeding); Docket Nos. SO-44O-A, S0-346-A 
(ASLBP No. 91-644-01-A) (Suspension of Antilnlst Conditions) (Facility Operating License No. 
NPF-S8, NPF-3); LBP-92-32, 36 NRC 269 (1992) 

DANIEL BORSON on Behalf of PUBUC CITIZEN 
DENIAL OF PETmON roR RULEMAKING; Docket No. PRM SO-S4; DPRM-92-1, 36 NRC 31 

(1992) . 
DETROIT EDISON COMPANY, et at 

REQUEST roR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. 50-341; 
DD-92-8, 36 NRC 347 (1992) 

GENERAL ELECTRIC STOCKHOLDERS' AWANCE. et at 
DENIAL OF PETmON roR RULEMAKING; Docket No. PRM 20-19; DPRM-92-2, 36 NRC 37 

(1992) 
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CASE NAME INDEX 

GENERAL PUBUC U11Il1lES NUCLEAR CORPORATION, et at 
OPERATING UCENSE AMENDMENf: MEMORANDUM AND ORDER (Dismissing Proceeding); 

Dodtet No. SG-320-0lA-2 (ASLBP No. 91-643-11-0lA-2) (Post-Dducling Mcniton:d Stonge): 
LBP-92-29, 36 NRC 22S (1992) 

OPERATING UCENSE AMENDMENf: MEMORANDUM AND ORDER (Reconsidering Order 
Dismiuing Proceeding): Docket No. SG-32G-OlA-2 (ASLBP No. 91-643-11-OlA-2) (Past-Dducling 
Mcnitorccl Stonge): LBP-92-30, 36 NRC zn (1992) 

ClEO-TECH ASSOCIATES, INC. 
MATERIALS UCENSE REVOCATION; MEMORANDUM AND ORDER: Docket No. 03G-20693 

(License No. 29-18205-(2): CU-92-14, 36 NRC 221 (1992) 
MATERIALS UCENSE REVOCATION; MEMORANDUM AND ORDER (Providing for Cleo-Tedt'. 

Answer to Revocation Order); Docket No. 03G-20693-EA (ASLBP No. 93-67G-01-EA) (Matcri.als 
License No. 29-1822205-02): LBP-92-33, 36 NRC 312 (1992) . 

ClEORCllA POWER COMPANY, et at 
OPERATING UCENSE AMENDMENf: MEMORANDUM AND ORDER (Factual Dispute About 

Residence; Evidentiuy Hearing); Docket Nos. S0-424-0lA-3, S0-42S-0lA-3 (ASLBP No. 
96-671-01-OlA-3) crnnsfer to Southern Nuclear); LBP-92-38, 36 NRC 394 (1992) 

HOUSTON UGH11NO AND POWER COMPANY, et at 
ENFORCEMENf: MEMORANDUM AND ORDER; Docket Nos. SO-498, S0-499; W-92-IO, 36 NRC 

1 (1992) 
REQUEST R>R ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Dodtet Nos. S0-498, 

S0-499; DI).92-S, 36 NRC 231 (1992) 
LOUISIANA ENERGY SERVICES, L.P. 

MATERIALS UCENSE; MEMORANDUM AND ORDER (Ruling on DiSCOYel)' Disputes Pertaining 
to Contentions L and M); Docket No. 7G-307G-ML (ASLBP No. 91-641-02-ML) (Special Nuclear 
Materials License): LBP-92-1SA, 36 NRC S (1992) 

NOImIEAST NUCLEAR ENERGY COMPANY 
OPERATING UCENSE AMENDMENf: MEMORANDUM AND ORDER (Establishing Pleading 

Schedule): Docket No. SG-336-0lA (ASLBP No. 92-66S-02-0lA) (roL No. DPR-6S) (Spent Fuel 
Pool Design); LBP-92-17, 36 NRC 23 (1992) 

OPERATING UCENSE AMENDMENf; MEMORANDUM AND ORDER (Imposing Sanctims upon 
CCMN and Striking Petitions); Docket No. SG-336-0lA (ASLBP No. 92-66S-02-0lA) (Spent Rlel 
Pool Design) (FOL No. DPR-6S): LBP-92-26, 36 NRC 191 (1992) 

OPERATING UCENSE AMENDMENf: MEMORANDUM AND ORDER (Filing Schedules and 
Prchearing Conference); DocIcet No. SG-336-0lA (ASLBP No. 92-66S-02-OlA) (Spent Rlel Pool 
Design) (FOL No. DPR-6S); LBP-92-28, 36 NRC 202 (1992) 

OIDO EDISON COMPANY 
ANTITRUST: MEMORANDUM AND ORDER: DocIcet No. S0-44G-A (Applicatims to Suspend 

Antitrust Cmditions); CU-92-l1, 36 NRC 47 (1992) 
ANTITRUST: MEMORANDUM AND ORDER (Gnnting CilY of Brook Pule Motim for Late 

Interventim): Docket No. S0-44G-A (ASLBP No. 91-644-01-A) (Suspcnsim of Antitrust Cmditims) 
(Facility Operating License No. NPF-S8); LBP-92-19, 36 NRC 98 (1992) 

ANTITRUST: DECISION (Granting Summuy Dispositim In Favor of NRC Staff and Inten'cnOrs m 
"Bedrodt" Legal ulUe and Denying Applicants' Requests to Suspend Antitrust License Conditions; 
Dismiuing Cattcntions on Staff' Bias: and Terminating Proceeding); Docket No. S0-44G-A (ASLBP 
No. 91-644-01-A) (Suspension of Antitrust Conditions) (Facility Operating License No. NPF-S8); 
LBP-92-32, 36 NRC 269 (1992) 

PACIFIC GAS AND ElECTRIC COMPANY 
OPERATING UCENSE AMENDMENf; MEMORANDUM AND ORDER (Filing Schedules and 

Prchearing Conference): DocIcet Nos. SG-Z7S-OlA-2, SG-323-0lA-2 (ASLBP No. 92-669-03-OlA-2) 
(Conmuctim Period Recovery) (Facility Operating Licenses Nos. DPR-80, DPR-82); LBP-92-Z7, 36 
NRC 196 (1992) 
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CASE NAME INDEX 

PIPING SPECIAIlSTS, INC., and IURREST L ROUDEBUSH d.h .•• PSI INSPECTION, and d.h .•• 
PIPING SPEaAIlSTS, INC. 

ENFORCEMENT; MEMORANDUM AND ORDER; Docket Nos. m()'29626-0M&OM-2 (liocnse 
Revocation, License Suspc:nsion) (Byproduct Material License No. 24-2AS26-0I); CU-92-16, 36 NRC 
3S1 (1992) 

ENFORCEMENT: MEMORANDUM AND ORDER (Proposed Resolution of the Cale); Docket No. 
m().29626-0M&OM-2 (ASlBP Nos. 92-6S3-02-0M, 92-662-()6.0M-2) (Byproduct Material Liocnse 
No. 24-2A826-01) (EA 91-136, 92-054) (license Revocation, Liocnsc Suspc:nsion): lBP-92-16, 36 
NRC IS (1992) 

ENFORCEMENT; FINAL INl11AL DECISION (Revoking License); Docket Nos. m().29626-0M&OM-2 
(ASlBP NOI. 92-6S3-02-OM, 92-662-06-0M-2) (lica\SC Revocation, License Suspcl1Sion) (Byproduct 
Material Liocnsc No. 24-2A~01) (EA 91-136, 92-OS4): lBP-92-25, 36 NRC 156 (1992) 

RANDAlL c. OREM, D.O. 
ENFORCEMENT; MEMORANDUM AND ORDER; Docket No. 3()'317S8-EA (Byproduct Material 

License No. 34-26201-01); CU-92-1S, 36 NRC 251 (1992) 
ENFORCEMENT; MEMORANDUM AND ORDER (Approving Senlement Agreement and Terminating 

Proceeding): Docket No. m()'317S8-EA (ASlBP No. 92-6S6-01-EA) (EA 91-154) (Byproduct 
Material Liocnsc No. 34-26201-01); lBP-92-1S, 36 NRC 93 (1992) 

SACRAMENTO MUNICIPAL UTIIlTY DISTRICT 
DECOMMISSIONING; PREHEARING CONFERENCE ORDER (Terminating Proceeding); Docket No. 

S()'312-DCOM (ASlBP No. 92-663-02-DCOM) (Decanmiasioning Plan) (F.cility Operating License 
No. DPR-S4); LBP-92-23, 36 NRC 120 (1992) 

SAFETY UGHT CORPORATION, et at 
MATERIALS UCENSE; MEMORANDUM AND ORDER; Docket NOI. m()'oS9S()'ML&MI,2, 

03O-05982-MIAML-2; CU-92-13, 36 NRC 79 (1992) 
MATERIALS UCENSE; MEMORANDUM; Docket Noa. m()'oS9S()'ML&ML-2, m().05982-ML&MI,2 

(ASlBP NOI. 92-6S9-01-ML, 92-664-02-ML-2); lBP-92-16A, 36 NRC 18 (1992) 
ST. JOSEPH RADIOLOGY ASSOCIATES, INC., and JOSEPH L FISHER. M.D. (d.h... ST. JOSEPH 

RADIOLOGY ASSOCIATES, INC., and FISHER RADIOLOGICAL CUNIC) 
ENFORCEMENT; MEMORANDUM AND ORDER (Denying Request to Set Aside Immediate 

Effectiveness of Enforcement Order); Docket Nos. m().0Q320-EA, 999-900Q3-EA (ASLBP No. 
93-672-02-EA); LBP-92-34, 36 NRC 317 (1992) 

TEXAS U11Ul1ES ELECTRIC COMPANY, et at 
CONSTRUCTION PERMIT AMENDMENT; MEMORANDUM AND ORDER (Ruling on Intervention 

Petitions .nd Temrln.ting Proceeding); Docket No. S().446-CPA (ASlBP No. 92-663-01-CPA); 
LBP-92-37, 36 NRC 370 (1992) 

OPERATING UCENSE AND CONSTRUCTION PERMIT AMENDMENT; MEMORANDUM AND 
ORDER; Docket Nos. S().44S-OIACPA, S().446-0L; CU-92-12, 36 NRC 62 (1992) 

REQUEST IUR ACTION; DIRECTOR'S DECISION UNDER 10 c.P.R. 12.206; Docket Nos. S().44S, 
S0-446; DD-92-6, 36 NRC 325 (1992) 

UMETCO MINERALS CORPORATION 
MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Request for Hearing and 

Stay of License Amendment); Docket No. 40-08681-MLA (ASlBP No. 92-666-0I-MLA) (Source 
M.tcriala License No. SUA·13S8); lBP-92-20, 36 NRC 112 (1992) 

MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Amendment); Docket No. 
4()'08681·MLA (ASlBP No. 92·666-01·MLA) (Source M.tcriala License No. SUA·13SS); lBP-92·22, 
36 NRC 119 (1992) 
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LEGAL CITATIONS INDEX 
CASES 

Advanced Nuclear RIels Corp. (Import of Sooth African Enriched Uranium Hexafluoride), CU·87-9, 26 
NRC 109, 112 (1987) 

basis for denial of mJUes!S for oral argument; CU-92-12, 36 NRC 68 (1992) 
Air Courier Conference of America v. American Postal Worken Union, AFL-CIO, 498 U.S. __ 112 

L. Ed. 2d 1125. 1134 (1991) 
injuty-in-fact and zone-of-interests tc:su for standing to intervene; LBP-92-23, 36 NRC 126 (1992) 

Alabama Power Co. (Alan R. Barton Nuclear Plant, Units 1. 2, 3. and 4; Joseph M. Farley Nuclear Plant, 
Units 1 and 2), CU-7S-12, 2 NRC 373 (1975) 

Commission practice to defer to licensing board's judgment m consolidation of proceeding1; 
CU-92-13, 36 NRC 89 (1992) 

Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210, remanded 
on other grounds, CLI-74-12, 7 AEC 203 (1974) 

applicability of collateral estoppel where similar claims have been asserted as basis for standing in 
another proceeding; LBP-92-23, 36 NRC 126-27 (1992) 

Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210, 215 0.7, 
remanded m other grounds, CLI-74-12, 7 AEC 203 (1974) 

treatment of operating license proceeding as involving the lime "cause of action" as a construction 
permit proceeding, for res judicata purposes; LBP-92-32, 36 NRC 284 (1992) 

Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2). CU-74-12. 7 AEC 203. 203-04 
(1974) 

applicability of res judicata and collateral estoppel in NRC proceedings; LBP-92-32. 36 NRC 283 
(1992) 

Alabama Power Co. v. NRC, 692 F.2d 1362, 1367-68 (11th Cit. 1982), cert. denied, 464 U.S. 816 (1982) 
interpretation of "maintain" and "create" regarding situations inconsistent with antitrust laws; 

lBP-92-32, 36 NRC 288 (1992) 
American Federation of Tobacco Growers v. Neal, 183 F.2d 869 (4th Cir. 1950) 

justification for refusal to make monopoly facilities available to a ccmpetitor; lBP-92-32, 36 NRC 
294 (1992) 

Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units I, 2, and 3), CLI-91-12, 34 
NRC 149 (1991) 

specificity required of contentions; lBP-92-28, 36 NRC 215 (1992) 
Arizona Public Service Co. (palo Verde Nuclear Generating Station, Units I, 2, and 3), CU-91-12, 34 

NRC 149. 155 (1991) 
basis and specificity requirements for contentions; lBP-92-37, 36 NRC 376 (1992) 

Arizona Public Service Co. (palo Verde Nuclear Generating Station, Units I, 2, and 3), CU-91-12, 34 
NRC 149, 155 0.1 (1991) 

pleading requirements for contentions; LBP-92-17, 36 NRC 28 (1992) 
Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1.2, and 3), CU-91-12, 34 

NRC 149, ISS-56 (1991) 
board limitations in determining whether injuty in fact has been adequately set forth; LBP-92-23. 36 

NRC 127 (1992) 
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LEGAL CITATIONS INDEX 
CASES 

Arizatl Public Semce Co. (Palo Verde Nuclear Generating Station. Units I, 2. and 3), 00-92-1, 3S NRC 
133, 143-44 (1992) 

,tandud for institutim of show-causc proceedings; 00-92-7, 36 NRC 34S (1992) 
Arizml Public Semce Co. (Palo Verde Nuclear Generating Station. Units I, 2. and 3), LBP-91-19, 33 

NRC 397 (1991) 
specificity required of c:mta\tions; LBP-92-28, 36 NRC 21S (1992) 

Arizml Public Semce Co. (Palo Verde Nuclear Generating Station. Units 2 and 3), LBP-8S-26, 22 NRC 
118 (1985) 

dismissal of proceeding with prejudice because of settlement Ig=:mcnt; LBP-92-30, 36 NRC 228 
(1992) 

Arizatl v. California, 460 U.S. 60S, 618 (1983) 
law of the ClIC IS bar to rditigltion of lime issue in subsequent stages of the lime proceeding; 

LBP-92-32. 36 NRC 283 (1992) 
Anncd Forces Radiology Research Institute (Cobalt-60 Stonge Facility), ALAB-682, 16 NRC ISO, IS4 

(1982) 
geographic proximity II blsis for ItInding in operating license amendment pmcccdings; LBP-92-28, 

36 NRC 212 (1992) 
Atlantic Research Corp. (Alexandril, Virsinia), ALAB-S94, 11 NRC 841, 84849 (1980) 

need for licensing boud" Ig=:ment in every detail in order to IUIIain director', dcc:isim; 
LBP-92-25, 36 NRC 187 n.4S (1992) 

Atlantic Research Corp. (Alexandria, Virginil), CU-80-7, 11 NRC 413, 426 (1980) 
responsibility of licensees for lets of their employees; LBP-92-25, 36 NRC 173-74 (1992) 

Bellotti v. NRC, 725 F.2d 1380 (D.c. Or. 1983) 
Ccxnmission luthority to define and limit the 'cope of I proceeding; LBP-92-28, 36 NRC 210 (1992) 

Bellotti v. NRC, 725 F.2d 1380, 1383, 1386 (D.c. Or. 1983) 
dependence of third-party hearing rights m licenscc', request for I hearing; CU-92-11, 36 NRC 54 

n.19 (1992) 
Boston Edison Co. (Pilgrim Nuclear Power Statim), LBP-8S-24, 22 NRC 97, 98-99 (198S), Iff'd on other 

grounds, ALAB-816, 22 NRC 461 (198S) 
geographic proximity .. basis for ItInding to intervene in operating license amendment proceeding; 

LBP-92-38, 36 NRC 39S (1992) 
Boston Edison Co. (Pilgrim Nuclear Power Statim, Unit 2), LBP-74-63, 8 AEC 330, 331-32, 33S-36, 

Iff'd, ALAB-238, 8 AEC 6S6 (1974) 
newly Icquired ,tanding or organizational existence IS basis for intervention; LBP-92-19, 36 NRC 

lOS (1992) 
Carolina Power and Ught Co. (Shearm Hmis Nuclear Power Plant, Units 1-4), ALAB-526, 9 NRC 122-

124 (1979) 
newly Icquired standing or organizational existence IS blsis for interventim; LBP-92-19, 36 NRC 

lOS (1992) 
Center for Science in the Public Interest v. Regan, 727 F.2d 1161, 1170 (1984) 

dismissal of proceeding for lack of controvcrIcd issue; LBP-92-36, 36 NRC 368 (1992) 
Central Electric Power Cooperative, Inc. (Virgil C. Summer Nuclear Statim, Unit I), CU-81-26, 14 NRC 

787 (1981) 
Idvancement of I new thesis in requcsts for rcconsideratim; LBP-92-37, 36 NRC 391 (1992) 

Central Electric Power Cooperative, Inc. (Virgil C. Summer Nuclear Statim, Unit 1), CU-81-26, 14 NRC 
787, 790 (1981) 

basis for rec:auideration of I final dctcrminltim; LBP-92-3S, 36 NRC 357 (1992) 
OtCllpeake &: Ohio Railway Co. v. United States, S71 F.2d 1190, 1194 (D.c. Or. 1977) 

1egislatiyc history USl8e for statutory intc!prctltim; LBP-92-32, 36 NRC 300 (1992) 
Cities of Statcsvillc v. AEC, 441 F.2d 962 (D.c. Or. 1969) 

Ccxnmission luthority to enforce license cmditims; Cll-92-11, 36 NRC 56 n.30 (1992) 
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LEGAL CITATIONS INDEX 
CASES 

Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 195 (D.C. Cir.), cert. denied, _ U.S. _ 116 
L. Ed. 2d 638, 112 S. Ct. 616 (1991) 

alternatives 10 decomrnissiming 10 be considered under NEPA; LBP-92-23, 36 NRC 135 (1992) 
City or Angom v. Hodel, 803 F.2d 1016, 1020-22 (9th Cir. 1986) (per curiam), cert. denied. 484 U.S. 

870 (1987) 
alternatives 10 decommissiming 10 be considered under NEPA; LBP-92-23, 36 NRC 135 (1992) 

City or West Chicago v. NRC, 701 F.2d 632 (71h Cir. 1983) 
adequacy or Subpart L 10 satisfy hearing n:quimncnts or due process in license mlewal proceeding; 

CU-92-13, 36 NRC 90 (1992) 
Cleveland Electric muminating Co. (Perry Nuclear Power Plant, Unit 1), LBP-92-4, 35 NRC 114 (1992) 

board limitations in ddcrmining whether injwy in ract has been adequately let rorth; LBP-92-23, 36 
NRC 127 (1992) 

Cleveland Electric muminating Co. (Perry Nuclear Power Plant, Unit I), LBP-92-4, 35 NRC 114, 125-26 
(1992) 

standing in an earlier proceeding as basis ror .tanding in a subsequent proceeding; LBP-92-27, 36 
NRC 198 (1992) 

Cleveland Electric ruuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-820, 22 NRC 743, 
746 0.8 (1985) 

weight given 10 showing m individual llay ractors; LBP-92-31, 36 NRC 263 (1992) 
Cleveland Electric muminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-820, 22 NRC 743, 

747 (1985) 
irrepanble injwy atandard ror gnnI or a llay; LBP-92-35, 36 NRC 364 (1992) 

Cleveland Electric illuminating Co. (Pcny Nuclear Power Plant. Units 1 and 2), LBP-82-114, 16 NRC 
1909, 1914 (1982); LBP-83-77, 18 NRC 1365, 1396 (1983) 

quality uaunnce violations and management canpctcnce; LBP-92-25, 36 NRC 171 (1992) 
Combustim Engineering, Inc. (Hematite Fuel Fabrication Facility), LBP-89-23, 30 NRC 140, 145 (1989) 

interest requirement ror intervcntim in NRC proceedings; LBP-92-35, 36 NRC 358 n.9 (1992) 
Commercial Capital Corp. v. SEC, 360 F.2d 856, 858 (71h Cir. 1966) 

good-cause exceptim 10 InnSCript rights; CU-92-10, 36 NRC 3 (1992) 
Connecticut Bankcra Ass'n v. Board or Governors, 627 F.2d, 245, 251 (1980) 

ahowing ncc:cssary 10 ellablish hearing rights; LBP-92-37, 36 NRC 376 (1992) 
Connecticut National Bank v. Germain, 117 L. Ed. 2d 391, 397-98 (1992) 

conclusive nature or clear and unambiguous language in a statute; LBP-92-32, 36 NRC 301 (1992) 
Consolidated Edison Co. or New YoU: (Indian Point, Units I, 2, and 3), CU-75-8, 2 NRC 173, 176 

(1975) 
standard ror institutim or show-cause proceedings; DO-92-5, 36 NRC 248 (1992); DO-92-6, 36 NRC 

337 (1992); D0-92-7, 36 NRC 345 (1992) 
Consumer Product SsCety Cornmissim v. GTE Sylwnia, Inc., 447 U.S. 102, 108 (1980) 

conclusive nature or clear and unambiguous language in a statute; LBP-92-32, 36 NRC 301 (1992) 
Consumcra Power Co. (Midland Plant, Unill 1 and 2), ALAB-452, 6 NRC 892 (1977) 

cost comparison interpretatim or AEA sectim 105e; LBP-92-32, 36 NRC 296 (1992) 
Consumcra Power Co. (Midland Plant, Unill 1 and 2), CU-79-3, 9 NRC 107 (1979) 

dismissal or proceeding with prejudice because or scnlement agreement; LBP-92-30, 36 NRC 228 
(1992) 

Dairyland Power Cooperative (La Crosse Boiling Water Reactor), LBP-8(}.26, 12 NRC 301, 371 (1980) 
responsibility ror detcrminatim or hearing request in show-cause proceeding; CU-92-11, 36 NRC 60 

0.47 (1992) 
DcIluma v. NRC, g63 F.2d 968, 971 (D.c. Cir. 1988) 

claim or denial or right 10 appear in anocher proceeding as basis ror atanding 10 intervene; 
LBP-92-37, 36 NRC 375 (1992) 

injwy-in-ract and zone-or-interests Ie5II ror .tanding 10 intervene; LBP-92-23, 36 NRC 126 (1992) 
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Detroit Edison Co. (Enrico Fermi Atanic Power Plant, Unit 2), ALAB-47S, 7 NRC 752 (1978) 
cost comparison interpretation of AEA section lOSe; LBP-92·32, 36 NRC 296 (1992) 

Detroit Edison Co. (Enrico Fermi Atanic Power Plant, Unit 2), ALAB-707, 16 NRC 1760, 1764-65 
(1982) 

discovery of information that was publicly available 6 months prior to the date of the petition as 
good eause for late intctvc:ntion; CLI-92-12, 36 NRC 70 (1992) 

Detroit Edison Co. (Enrico Fermi Atanic Power Plant, Unit 2), LBP-79-1, 9 NRC 73, 77 (1979) 
authorization requited for representational ,tanding; LBP-92-27, 36 NRC 199 (1992) 

Duke Power Co. (Amcnchnent to Materials License SNM-lm - Tnnsportation of Spent Fuel from 
Oconee Nuclear Station for Stonge at McGuire Nuclear Station), ALAB-S28, 9 NRC 146, ISO (1979) 

ability of other parties to represent late intervention petitionct'. interests; LBP-92-19, 36 NRC 109 
(1992) 

Duke Power Co. (Amenchnent to Materials License SNM-lm - Tnnsportation of Spent r'Ud. from 
Oconee Nuclear Station for StoIlge It McGuire Nuclear Station), ALAB-S28, 9 NRC 146, 151 (1979) 

demonslIltion of representational standing; LBP-92-27, 36 NRC 200 (1992) 
Duke Power Co. (Catawba Nuclear Station, Units lind 2), CLI-83-19, 17 NRC 1041 (1983) 

stalUS of contentions filed after the fitst prchearing cmfcrcnoc; LBP-92-23, 36 NRC 140 (1992) 
Duke Power Co. (Perkins Nuclear Station, Units I, 2, and 3), ALAB-43 I, 6 NRC 460, 462 (1977) 

showing necessary on other factors whcrc good cause has not been demonstrstcd for late intervention; 
CLI-92-12, 36 NRC 73 (1992) 

Duquesne Light Co. (Beaver Valley Power Station, Unit 2), LBP-84-6, 19 NRC 393, 411 (1984) 
standard for organizatimal standing; CU-92-12, 36 NRC 76 n.9 (1992) 

Eastman Kodak Co. v. Image Technical Services, Inc., 119 1.. Ed. 2d 265, 294 (1992) 
conduct of dominant canmcrcial entity that violates antitrust lawa; LBP-92-32, 36 NRC 291 (1992) 

Envirocarc of Utah, Inc., LBP-92-8, 3S NRC 167, 182·83 (1992) 
standard for disaeUonary intervention; LBP-92-23, 36 NRC 131 (1992) 

Flast v. Cohen, 392 U.S. 83, 9S (1968) 
c!ismissal of proceeding for Iac1c of cmtrovertcd issue; LBP-92-36, 36 NRC 368 (1992) 

Florida Power and Light Co. (SL Lucie Nuclear Power Plant, Unit 1; Tuney Point Nuclear Genenoting 
Plant, Units 3 and 4), ALAB-428, 6 NRC 221 (1977) 

Commission authority to conduct postUcensing antitrust review; CLI-92-ll, 36 NRC SI (1992) 
Florida Power and Light Co. (SL Lucie Nuclear Power Plant, Unit 1; Tuney Point Nuclear Genenoting 

Plant, Units 3 and 4), CLI-77-26, 6 NRC S38 (1977) 
Commission authority to decline review of appeal board decisions; CLI-92-11, 36 NRC 57 n.32 

(1992) 
Florida Power and Light Co. (SL Lucie Nuclear Power Plant, Units 1 and 2), CLI·89-21, 30 NRC 325, 

329 (1989) 
applicability of SO-mile presumptim of standing in dccommissioning proceedings; LBP-92-23, 36 

NRC 129 (1992) 
applicatim of judicial Caleepts of ,tanding in NRC proceedings; LBP-92-28, 36 NRC 208 (1992) 

Florida Power and Light Co. (SL Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 
329-30 (1989) 

gcograpltic proximity as basis for standing in operating license amenchnent proceedings; LBP-92-27, 
36 NRC 200 (1992) 

Florida Power and Light Co. (runey Point Nuclear Genenoting Plant, Units 3 and 4), ALAB·9S2, 33 NRC 
S21, 529 (1991) 

basis for organizational ,tanding; LBP-92-28, 36 NRC 213 (1992) 
Fort Pi= Utilities Authority v. United States, 606 F.2d 986, 1001 n.17 (D.c. Cir.), cert. denied, 444 

U.S. 842 (1979) 
Commission luthority to review antitrust matters; Cll-92-ll, 36 NRC S8 (1992) 

Foundatim m Eccnomic Trends v. Lyng, 943 F.2d 79, 84 (D.C. Cir. 1991) 
standing m the blsis of informational injury; LBP-92-23, 36 NRC 126 (1992) 

1-8 



LEGAL CITATIONS INDEX 
CASES 

Franks v. Bowman Consttuction Co.,42A U.S. 747 (1976) 
dismissal of procccding for lick of controYertcd issue; LBP·92-36, 36 NRC 368 (1992) 

General E1edrlc Co. (Wilmington, North Carolina Facilily), DD-86-11, 2A NRC 325, 331·32 (1986) 
ddcna1 of action at anploy= discrimination cases by NRC unti1 decision by Secretuy of Labor; 

DD-92-7, 36 NRC 341 (1992) 
General E1edrlc Co. (Wilmington, North Carolina Facilily), DD-89·1, 29 NRC 325, 330 (1989) 

ddcna1 oC action at anploy= discrimination cases by NRC unti1 decision by Sccrellry of Labor; 
DD-92-7, 36 NRC 341 (1992) . 

Guatdian Federal Savings and Loan Au'n v. FSUC, 589 F.2d 658, 663 (D.c. Or. 1978) 
procedu:al pnUctions to penms subject to agmcy investigations; CU·92-10, 36 NRC 3 (1992) 

Gulf Oil Corp. v. FPC, 563 F.2d 588, 611·12 (3d Or. 1977), cert. denied, 434 U.S. 1062 (1978) 
attenuation of bias in an agency" decision by independent assessment by an adjudicatory 

clecisionmaker of merirs of parties' legal positions; LBP·92·32, 36 NRC 30S (1992) 
Gulf SrsleS Utilities Co. (River Bend Slition, Units 1 and 2), ALAB·183, 7 AEC 222, 226 (1974) 

geographic proximity al basis for IIInding to intervene in construction permit extension proceeding; 
LBP·92·37, 36 NRC 389 (1992) 

Gulf SrsleS Utilities Co. (River Bend Slition, Units 1 and 2), ALAB·183, 7 AEC 222, 223·2A (1974) 
geographic proximity IS basis for IIInding on operating license amendment proceedings; LBP·92·28, 

36 NRC 212 (1992) 
Gulf SIIIeS Utilities Co. (River Bend Slition, Units 1 and 2), ALAB-444, 6 NRC 760, 768-78 (1977) 

incorpontIon, by refc:rence, of !he questions asked by Stsff concerning the envircnmenta1 report IS 

basis for contention; LBP·92-23, 36 NRC 136 (1992) 
Gun South, Inc. v. Brady, m F.ld SS8, 862-63 (11th Or. 1989) 

Canmission authority to modify license conditions that prove unjust after time; W·92-11, 36 NRC 
59 (1992) 

Hcitmuller v. Stokes, 256 U.S. 359, 361 (1920) 
dismissal of proceeding for lack of controYertcd issue; LBP·92-36, 36 NRC 368 (1992) 

Houston Lighting and Power Co. (Allens Creek Nuclear Generating Slition, Unit I), ALAB·535, 9 NRC 
377, 392·97 (1979) 

lIIndud for demonstrating representational injury; UJP·92·27, 36 NRC 199 (1992) 
Houston Lighting and Power Co. (Allens Creek Nuclear Generating Slition, Unit 1), ALAB·53S, 9 NRC 

377, 393·97 (1979) 
affidavit ~ent to CSIIblish organizational IIInding; LBP·92·23, 36 NRC 126 (1992) 

Houston Lighting and Power Co. (Allens Creek Nuclear Generating Slition, Unit I), ALAB·582, 11 NRC 
239, 2A2 (1980) 

economic concerns IS basis for IIInding to intervene in construction permit extensim proceeding; 
LBP·92·37, 36 NRC 375 (1992) 

Houston Lighting and Power Co. (Allens Creek Nuclear Generating Slition, Unit I), ALAB~71, 15 NRC 
50s, 513 n.14 (1982) 

counsel'. legal abililY al basis for lite intervcntim petitioner', ,bowing of ability to contribute to a 
IOUIId reccrd; LBP·92-19, 36 NRC 107 (1992) 

Houston IJghting and Power Co. (South Texu Project, Units 1 and 2), ALAB·381, 5 NRC 582, 590-91 
(1977) 

treatment oC operating license proceeding IS involving the lime "cause of action" IS a construc:tion 
permit proceeding. for res judicall purposes; LBP·92·32, 36 NRC 284 (1992) 

Houston Lighting and Power Co. (South Texu Project, Units 1 and 2), W·77·13, 5 NRC 1303 (1977) 
Canmission authority to conduct postlicensing antitrust review; W·92-11, 36 NRC SI (1992) 

Houston IJghting and Power Co. (South Texu Project, Units 1 and 2), W·77·13, 5 NRC 1303, 1321 
(1977) 

applicability of laches in NRC proc:eed.inas; LBP·92·32, 36 NRC 283 (1992) 
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Houston Lighting and Power Co. (South Texu Project, Units 1 and 2), IBP-76-41, 4 NRC 571, 575 
(1976) 

trealment d opa'lting license proceeding as involving the .. me Mcause of action" u a c:mstnJction 
permit proceeding. for res judicata pwposes; IBP-92-32, 36 NRC 284 (1992) 

Houston Lighting and Power Co. (South Tau Project, Units 1 and 2), IBP-79-10, 9 NRC 439, 443 
(1979) 

geographic proximity u basis for IUnding 10 intervale in c:mstnJction permit exlalsim proceeding: 
IBP-92-37, 36 NRC 374 (1992) 

Houston Lighting and Power Co. (South Tau Project, Units 1 and 2), IBP-79-1O, 9 NRC 439, 447-48, 
aff'd, ALAB-S49, 9 NRC 644 (1979) 

showing required 10 demmstnte Injury-in-fact; IBP-92-27, 36 NRC 199 (1992) 
Hunt v. Wuhington State Apple Advertising Comm'n, 432 U.S. 333, 343 (1977) 

individual member's pulicipation teqUimnents where organizatimal IUnding is granted on the basis 
cl repmentatim clthat member; IBP-92-23, 36 NRC 126 (1992) 

Hurley Medical Center (One Hurley Plaza, Flint Michigan), AU-87-2, 2S NRC 219, 224-2S (1987) 
limiII 00 boud powers In civil penalty proceedings; IBP-92-2S, 36 NRC 187 n.45 (1992) 

Inquiry Into Three Mile laland Unit 2 Leak Rate Data Falsilicatim, IBP-87-15, 2S NRC 671 (1987), 
aff'd, CU-II-2, 27 NRC 335 (1988) 

prepanclenncc of the evidence atandard for weighing evidence; IBP-92-2S, 36 NRC 186 (1992) 
Joseph J. Mackta1. CIl-19-12, 30 NRC 19, 23 n.l (1989) 

standud for obtaining oral argument; CIl-92-12, 36 NRC 6B (1992) 
Kansu Gu and Elec!rlc Co. (Wolf Creek Generating Station, Unit 1), ALAB-327, 3 NRC 408, 413-18 

(1976) 
atanduds for discovery of security plans; IBP-92-15A, 36 NRC I (1992) 

Kelly v. Robinson, 479 U.S. 36, 50 n.13 (1986) 
weight given 10 statements of witness who testified !eguding the desirability of antilJUSt conditions; 

IBP-92-32, 36 NRC 302 (1992) 
Kerr-McGee Chrmical COJp. (West Cticago Raze EuIhs Fscility), ALAB-928, 31 NRC 263, 270 (1990) 

burden on stay movants 10 establish likelihood of 1Uc:cess on the merits; LBP-92-31, 36 NRC 264 
(1992) 

Kerr-McGee Chrmical COJp. (West QUcago Raze EuIhs Facility), Cll-B2-2, 15 NRC 232 (1982), aff'd 
IUb nom. City d Weat QUcago V. NRC, 701 F.ld 632 (7Ih Cir. 1983) 

appropriate fONm for Jeview of amendment request; Cll-92-11, 36 NRC 60 n.48 (1992) 
Kimball v. Kimt.ll, 174 U.S. 158, 162 (1&98) 

dismissal of proceeding for bdt of caItroYeI1ed issue; IBP-92-36, 36 NRC 368 (1992) 
Lmg Ialand Lighting Co. (Jamesport Nuclear Power Statim, Units 1 and 2), ALAB-292, 2 NRC 631, 

6S().51 (1975) 
weight given 10 po(mtial for deby of proceeding in determining bte intenmtion requests; Cll-92-12, 

36 NRC 75 (1992) 
Lmg Ialand Lighting Co. (ShordIlIII Nuclear Power Station, Unit I), ALAB-743, II NRC 387,397 

(1983) 
specificity required In support of factor ("ill) for bte intenmtim; CU-92-12, 36 NRC 74 (1992) 

Lmg Ialand Lighting Co. (Shormllll Nuclear Power Station, Unit I), ALAB-743, 18 NRC 387, 402 
(1983) 

impact d bte intem:nor petitioner's pulicipatim 00' broadening or debying a proceeding; 
LBP-92-19, 36 NRC 110 (1992) 

Lmg Ialand Ughting Co. (Shormllll Nuclear Power Station, Unit I), ALAB-II0, 21 NRC 1616, 1620 
(1985) 

weight given 10 fint two faCloll In determining stay RqUests; LBP-92-31, 36 NRC 266 (1992) 
Lmg Ialand Lighting Co. (Shormllll Nuclear Power Station, Unit I), CU-88-3, 28 NRC I, 2, 4 (1988) 

advancement of new thesis or reiteration of pJevious arguments u bais for mOOm for 
zeconsidc:ratim; IBP-92-35, 36 NRC 357 n.4 (1992) 
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Lmg Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU·89·1, 29 NRC 89, 93·94 (1989) 
affidavit ftlqUiranent for motionS to r=pen; CU·92·12, 36 NRC 76 (1992) 

Lmg Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU·9().8, 32 NRC 201, 207'()8 
(1990), m:onsidention denied, CIl·91·2, 33 NRC 61 (1991) 

unsupported genen1 m=nces to radiological conscqucnces as basis for .tanding; LBP·92·23, 36 
NRC 130 (1992) 

Lmg Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU·91·8, 33 NRC 461, 468 (1991) 
timeliness of .tay tcquestl; LBP·92·35, 36 NRC 359 (1992) 

Lmg Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU·92-4, 35 NRC 69, 77 (1992) 
pre-cffectiveness hearing for dccmunissioning; LBP·92·23, 36 NRC 137·38 (1992) 

Lmg Island Llghting Co. (Shoreham Nuclear Power Station, Unit 1), LBP·92·15, 35 NRC 209 (1992) 
dismissal of proceeding with prejudice because of .ettlement agreement; LBP·92·30, 36 NRC 228 

(1992) 
Louisiana EnCll)' Services, L.P. (Claiborne Enrichment Center), LBP·91-41, 34 NRC 332, 346, 357·58 

(1991) 
incotporstion by mercnce of the questions asked by Staff concerning the environmental report IS 

basis for contention; LBP·92-23, 36 NRC 136 (1992) 
Louisiana Power and I.lght Co. (Waterford Steam Elccuic Station, Unit 3), ALAB·812, 22 NRC 5, 48, 51 

(1985) 
weight given to licensee'. candor in deciding whether to revoke ill license; LBP·92·2S, 36 NRC 163 

n.6 (1992) 
Louisiana Power and I.lght Co. (Waterford Steam Elccuic Station, Unit 3), CIl·73·2S, 6 AEC 619 (1973) 

east comparison intctpretation or ABA .ection 105e; LBP·92·32, 36 NRC 296 (1992) 
Lujan v. National Wildlife Federation. 497 U.s. 871, 882·83. 111 L. Ed. 2d 695, 712·13 (1990) 

.tanding at the basis of informational injury; LBP·92·23, 36 NRC 126 (1992) 
Lujan v. Defenden or Wildlife, _ U.S. _ 112 S. Ct. 2130, 2136 (1992) 

injury·in·f.el .howing necessary to establish .tanding to intervene; LBP·92·37, 36 NRC 374 (1992) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), ALAB·772, 19 NRC 1193, 1207 

(1984), rev'd in put on other grounds, CU·8S-2, 21 NRC 282 (1985) 
Commission authority to consider a licensee'. chancter and integrity in deciding whether to revoke 

ill license; LBP·92·2S, 36 NRC 163 (1992) 
Metropolitan Edison Co. (Three Mile bland Nuclear Station, Unit I), ALAB·807. 21 NRC 1195, 1198 n3 

(1985) 
effect or pending bilS issue on appeal or determination of bedrock legal issues; LBP·92-32, 36 NRC 

308 n.130 (1992) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), ALAB·807, 21 NRC 1195. 1214 

(1985) 
in camen examlnstion or lifeguards informatim; LBP·92·15A. 36 NRC 13 (1992) 

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1). ALAB·815, 22 NRC 198. 202 
(1985) 

timeliness requirement for motions to n:opcn; CIl·92·12, 36 NRC 76 (1992) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit I), CU·83·2S, 18 NRC 327, 331 n.3 

(1983) 
fi_factor tell for late intervcntim; CIl·92-12, 36 NRC 69 (1992) 

Metropolitan Edison Co. (Three Mile bland Nuclear Station, Unit I), CU·83·2S, 18 NRC 327. 332 (1983) 
telt for .tanding to intC2Vene in NRC proceedings; LBP·92·37, 36 NRC 374 (1992) 

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1). CU·83·2S. 18 NRC 327, 332-33 
(1983) 

application or judicial concepts of standing in NRC proceedings; LBP·92·23. 36 NRC 126 (1992); 
LBP·92·27, 36 NRC 199 (1992); LBP·92·28, 36 NRC 208 (1992) 

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), CU·8S-2, 21 NRC 282, 316 (1985) 
injury·in·fael and zone-or·interests tests for .tanding to intervene; LBP·92·23, 36 NRC 126 (1992) 
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Metropolitan Edison Co. (11uee Mile Island Nuclear Station, Unit I), CU-85-9, 21 NRC 1118, 1136-37 
(1985) 

ltandml to cletennine licenscc', chancter and integrity; LBP-92-2S, 36 NRC 163 n.6 (1992) 
Milnot Co. v. Richardsm, 350 F. Supp. 221 (SD. D1. 1972) 

change in cin:umstanca that renden a ILltute in violation of equal protection principles; LBP-92-32, 
36 NRC 307 (1992) 

Minnesota v. Clover Leaf c-mery Co., 449 u.s. 456, 466 (1981) 
defacnce afforded to a legialative body in ill choice of which ISpeeIS of a particular evil it wishes 

to eliminate; LBP-92-32, 36 NRC 307 (1992) 
Mississippi Power and Ught Co. (Orand Oulf Nuclear Statim, Units 1 and 2), ALAB-7~, 16 NRC 1725 

(1982) 
weight given to laelt of another party to n:pt'CScnt late intervention petitimer" inten:sts; CU-92-12, 

36 NRC 74 (1992) 
Nordlinger v. Hahn, 120 1.. Ed. 2d I, 12 (1992) 

equal protection challenge to economic clasMcatim such IS AEA section IOSc; LBP-92-32, 36 NRC 
306 (1992) 

Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-I), ALAB-619, 12 NRC 558, 
563-65 (1980) 

,tanding ftlqUircmenta for constructim permit c:xtensim proceeding; LBP-92-37, 36 NRC 374 (1992) 
Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-I), ALAB-619, 12 NRC 558, 564 

(1980) 
showing of injury-in-fact for intervention in operating license extension proceeding; LBP-92-Z7, 36 

NRC 200 (1992) 
Northern States Power Co. (Pathfinder Atomic Plant), LBP-89-30, 30 NRC 311, 314-17 (1989) 

discrelionary authority of presiding officer in informal proceeding to allow amendment of hearing 
ft>CI1lC't; LBP-92-24, 36 NRC 152 (1992) 

Ohio &lism Co. (I'c:ny Nuclear Power Plant, Unit I), CU-91-15, 34 NRC 269 (1991), recatsideratim 
denied, CU-92..(j, 35 NRC 86 (1992) 

Canmission supervisory authority in abaence of a petition for review; CU-92-13, 36 NRC 85 (1992) 
Otter Tail Power Co. v. United States, 410 U.S. 366, 377 (1973) 

accountability of dominant commercial entity for ill market power; LBP-92-32, 36 NRC 290 (1992) 
Pacific Gas and Electric Co. (Diablo Canym Nuclear Power Plant, Units 1 and 2), ALAB-410, 5 NRC 

1398, 1402 (1977) 
NRC authority to limit access to ICCUrity pian documents; LBP-92-15A, 36 NRC 8 (1992) 

Par:klane Hosiery Co. v. Shore, 439 U.S. 322, 326 n.5 (1979) 
relationship between res judicata and collateral estoppel; LBP-92-32, 36 NRC 285 (1992) 

Par:klane Hosiery Co. v. Shore, 439 U.S. 322, 331 n.15 (1979) 
applicability of collateral estoppel where Subpart G and Subpart L proceedings arc cmsolidatcd; 

CIJ-92-13, 36 NRC 88 (1992); LBP-92-16A, 36 NRC 21 (1992) 
Philadelphia Electric Co. (Limerick Generating Statim, Units 1 and 2), ALAB-808, 21 NRC 1595, 

1602-03 (1985) 
economic harm as cause for grant of a ILlY; LBP-92-3I, 36 NRC 267 (1992) 

Philadelphia Electric Co. (Limerick Generating Statim, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1437 
(1982) 

ILIndml for establishing ILInding to intervene by an organizatim; LBP-92-37, 36 NRC 389 (1992) 
Philadelphia Electric Co. (Limerick Generating Statim, Units 1 and 2), LBP-89-24, 30 NRC 152 (1989) 

dismissal of proceeding with prejudice because of settlement as=ment; LBP-92-30, 36 NRC 228 
(1992) 
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Phi!adelphil Electric Co. (Peach BOltan Atomic Power Station, Units 2 and 3), AUB.S40, 9 NRC 428, 
434 (1979) 

bases for cmsolidltion of proc:ccdings; CU·92-13, 36 NRC 89 (1992) 
Portland Gcnenl Electric Co. (Pebble Springs Nuclear Plant, Units lind 2), AUB·333, 3 NRC 804, 806, 

aff'd, CU·76-27, 4 NRC 610, 614 (1976) 
financial interests IS basis for intc.-vention in decommissioning proceeding; lBP·92·23, 36 NRC 131 

(1992) 
Portland Gcnenl Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CU·76-26, 4 NRC 608 

(1976) 
ItIndards for interlocutory review; CU·92·13, 36 NRC 85 (1992) 

Portland Gcnenl Electric Co. (Pebble Springs Nuclear Plant, Units lind 2), CU.76-27, 4 NRC 610, 
612·13 (1976) 

zone of interests for mlterials license amendment hearings; lBP·92·20, 36 NRC 115 (1992) 
Port1and Gcnenl Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CU·76-27, 4 NRC 610, 613 

(1976) 
test for atanding to intervene in NRC Pr0cce4ings; lBP·92-37, 36 NRC 374 (1992) 

Port1and General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CU·76-27, 4 NRC 610, 
613·14 (1976) 

injwy·in·flct and zone-of·interests tests for standing to intervene; lBP·92·23, 36 NRC 126 (1992) 
Portland Gcnenl Electric Co. (Pebble Springs Nuclear Plant, Units lind 2), CU.76-27, 4 NRC 610, 614 

(1976) 
Ipplication of judicial concepu of ItInding in NRC proc:ccdings; lBP·92·28, 36 NRC 208 (1992) 

Powell v. Zuckert, 366 F.2d 634, 636 (D.c. Cir. 1966) 
showing necessary to eItIblish the defense of llches; LBP·92·32, 36 NRC 286 (1992) 

Public Servia: Co. of Indiana (Muble Hill Nuclear Generating Station, Units 1 Ind 2), ALAB·316, 3 
NRC 167, 170-71 (1977) 

scepe of licensing board', Ind presiding officer', power1; CU·92·13, 36 NRC 86 (1992) 
Public Servia: Co. of New Hampshire (Seabrook Station, Unit 1), CU·91·14, 34 NRC 261, 266-67 (1991) 

injwy.in·flct and zone-of·interests tests for intcn'ention; LBP·92-27, 36 NRC 199 (1992) 
Public Servia: Co. of New Hampshire (Seabrook Station, Unit 2), CU·84-6, 19 NRC 975, 978 (1984) 

economic concerns IS blsis for standing to intervene in construction permit extension proc:ccding; 
lBP·92·37, 36 NRC 374 (1992) 

Public Servia: Co. of New Hampshire (Seabrook Station, Units 1 and 2), CU·89·3, 29 NRC 234, 240, 
241 (1989) 

incorporation of massive documents by refetence IS basis for I contention; lBp·92-37, 36 NRC 379 
(1992) 

Public Servia: Co. of New Hampshire (Seabrook Station, Units lind 2), CU-90-3, 31 NRC 219, 229 
(1990) 

Commission supc.-visory luthority in Ibsence of I petition for review; CU-92-13, 36 NRC 85 (1992) 
Public Servia: Co. of New nampshire (Seabrook Station, Units lind 2), CU-90-3, 31 NRC 219, 260 

(1990) 
weight given to ineparable injury showing in grant of I 1tIy; LBP-92-31, 36 NRC 263 (1992) 

Pugct Sound Power and Ught Co. (SkagilJUanford Nuclear Power Project, Units lind 2), AUB-700, 16 
NRC 1329, 1333-34 (1982) 

standml for organizational standing; CU-92-12, 36 NRC 76 n.9 (1992) 
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), CU-92-2, 35 NRC 47, 56 

(1992) 
Ipplication of judicial concepu of ItInding in NRC proc:ccdings; lBP-92-27, 36 NRC 199 (1992); 

lBP-92-28, 36 NRC 208 (1992) 
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), lBP-92-23, 36 NRC 120, 

127-30 (1992) 
standing to intervene in decommissioning pr0cce4ings; lBP-92-24, 36 NRC 153 (1992) 
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Safety Light Corp. (Bloansburg Site Decontamination), Cll-92-9. 35 NRC 156, 158 (1992) 
.tanduda for interlocutory n:view; Cll-92-13. 36 NRC 85 (1992) 

Safety Light Corp. (Bloansburg Site Decontamination), Cll-92-9, 35 NRC 156. 159-60 (1992) 
applicability of law of !he case in NRC proceedings; LBP-92-32, 36 NRC 283 (1992) 

San Luis Obispo Mothers fOE Peace v. NRC, 751 F.2d 1287, 1314 (D.C. Or. 1984), aff'd en banc, 789 
F.2d 26 (D.c. Or.), c:ez1. denied, 479 U.S. 923 (1986) 

CllIllmission IUIhority 10 rescind I mspension of In antitrust licc:nse condition; ell-92-II, 36 NRC 
59 (1992) 

Sanks v. Gecqja, 401 U.S. 144, 148 (1971) . 
dimUssd of proceeding for Iac:lc of cantrOVcrU:d issue; LBP-92-36, 36 NRC 368 (1992) 

Schneider v. Rusk, 377 U.S. 163. 168 (1964) 
equal protection rcquimnents and AEA acction lOSe; LBP-92-32, 36 NRC 306 (1992) 

SEC v. Sprecher. 594 F.2d 317. 319 (2d Or. 1979) 
determination, prior 10 interview. of good-cause exception for release of transcript; Cll-92-10. 36 

NRC 4 (1992) 
Sholly v. NRC. 651 F.2d 780, 791 (D.C. Or. 1980) (per curiam), vacated .. moot and remanded. 459 

U.S. 1194 (1983) 
dependence of Ihird-puty hearing rights at licc:nscc', request for I hearing; Cll-92-11, 36 NRC 54 

n.19 (1992) 
SOUIh Camlina Electrlc and Gas Co. (VhgiI C. Summer Nuclear Station, Unit I), ALAB-642. 13 NRC 

881, 894-95 (1981). afI"d sub ncxn. F,irfield United Action v. NRC, 679 F.2d 261 (D,C. Or. 1982) 
weight given 10 Iac:lc of anolhcr party 10 represent late intervention petitioner" interests; CU-92-12, 

36 NRC 74 (1992) 
Statement of Policy on Conduct of Licensing Proceedings, CU-81·8, 13 NRC 452, 454 (1981) 

.anctions for fanwc 10 comply with intervention requiranents; LBP-92·26, 36 NRC 195 (1992) 
Syltcm Federation V. Wright, 364 U.S. 642, 647 (1961) 

CllIllmission authority 10 modify licc:nse conditions that prove unjust after time; Cll-92-11, 36 NRC 
59 (1992) 

Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units I and 2), LBP-76-IO, 3 NRC 209. 216 
(1976) 

incOJporation, by reference, of the questions asked by Staff concerning the environmental report as 
basis for contention; LBP-92-23, 36 NRC 136 (1992) 

Tennessee Valley Authority (Hartsville Nuclear Plant, Units lA, 2A, lB, and 28), ALAB-418, 6 NRC I, 2 
(1977) 

basis for reconsideration of a final determination; LBP-92-35, 36 NRC 357 (1992) 
Tennessee Valley Authority (Watts Bar Nuclear Plant, Units I and 2), AlAB-413, 5 NRC 1418, 142()'21 

(1977) 
financid interests as basis for inlelVention in decommissioning proceeding; LBP·92-23. 36 NRC 131 

(1992) 
Texas Utilities Electric Co. (Ccxnanche Peak Steam Electric Station, Unit I), ALAB·868, 2S NRC 912, 

935 (1987) 
lcope of issues litigsble in construction permit extension proceeding; LBP-92-37, 36 NRC 377 (1992) 

Texas Utilities Electric Co. (Ccxnanche Peak Steam Electric Station, Unit I), Cll·86-1S, 24 NRC 397. 
402·03 (1986) 

good cause for dclay in ccxnpletion of construction of nuclear power plant; LBP.92-37, 36 NRC 377 
(1992) 

Texll Utilities Electric Co. (Ccxnanche Peak Steam Electric Stati';', Units 1 and 2), ell-S8-12, 28 NRC 
60S. 608-00 (1988), aff'd, Citizens for FUr Utility Regulation v. NRC, 898 F.2d 51 (5th Or. 1990), 
c:ez1. denied, 111 S. Ct. 246 (1990) 

five-factor test for late inIeIVention; CU·92-12. 36 NRC 69 (1992) 
TexIS Utilities Electric Co. (Ccxnanche Peak Steam Electric Station, Units 1 and 2), CU-92-1. 35 NRC I 

(1992) 
criteria for reopening a rcc«d; Cll-92-12. 36 NRC 66 (1992) 
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Toledo Edison Co. (Davis-Besse Nuclear Power Sution, Units I, 2, and 3), ALAB-560, 10 NRC 265 
(1979) 

lUSpension or antitrust conditions 11 a licmscc', request; CU-92-11, 36 NRC 58 (1992) 
Toledo Edison Co. (Davis-Besse Nuclear Power Sution, Units I, 2, and 3), LBP-77-1, 5 NRC 133 (1977), 

aff'd as modified, ALAB-560, 10 NRC 26S (1979) 
purpose or antitrust cmditiOlll on operating licenses; LBP-92-32, 36 NRC 279 (1992) 

Union Electric Co. (Callaway Plant, Unit I), ALAB-740, 18 NRC 343, 346 (1983) 
quality zequired in cautruction or nuclear plants; LBP-92-37, 36 NRC 381 (1992) 

Union or Concerned Scicnlisu v. NRC, 711 F.2d 370. 381 (1983) 
limits on agency's interpretation or its own !Illes; LBP-92-20, 36 NRC 114 (1992) 

Union of Concerned Scicnlista v_ NRC, 711 F.2d 370. 382-83 (D.c. Cit. 1983) 
scope of Commission cnf'on:cment aUlhority; CU-92-Il, 36 NRC 57 n.31 (1992) 

Union or Concerned Scicnlista v. NRC, 735 F.2d 1437, 1446 (D.C_ Cit. 1984). cert. denied, 469 U.S. 
1132 (1985) 

dependence of Ihird-paty hearing rights on licenscc', request for a hearing; CU-92-11, 36 NRC 54 
n.19 (1992) 

United Gas Improw:mcnt Co. v. Callery Propcnies, 382 U.S. 223, 229 (1965) 
Conunission authority to modify 1iccme conditions that prove unjust after time; CU-92-11, 36 NRC 

59 (1992) 
United States v. Murray, 297 F.2d 812, 821 (2d Cir. 1962) 

01 policy to withhold volunt.uy interview tnnscripts until end or investigation; CU-92-10, 36 NRC 3 
n.1 (1992) 

United States v. Swift &. Co.. 286 u.s. 106, 114-15 (1932) 
Conunission authority to modify license conditions that prove unjust after time; CU-92-Il, 36 NRC 

59 (1992) 
United States v. Swift &. Co.. 286 U.S. 106, 116 (1932) 

potcntiaI. of nuclear plants for contributing to a situation inconsistent with antitrust laws; LBP-92-32, 
36 NRC 303 (1992) 

United States Department of Energy (Cindt River Breeder Reactor Plant), ALAB-72I, 17 NRC 539, S44 
(1983) 

demonstration or entitlement to a my; LBP-92-31, 36 NRC 263 (1992) 
Van Bourg v. Nitze, 388 F.2d 557, 56S (D.C. Cit. 1967) 

showing necessary to establish the ddcme of laches; LBP-92-32, 36 NRC 286 (1992) 
Vermont Yankee Nuclear Power Cotp. (Vermont Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 

523 n.12 (1973) 
timeliness requirement for motions to reopen; CU-92-12, 36 NRC 76 (1992) 

Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56 
(1979) 

geographic proximity as basis for standing to intervene in c:onsl!llction permit extension proceeding; 
LBP-92-37. 36 NRC 374 (1992) 

Virginia Electric and Power Co. (North Anna Nuclear Power Station. Units 1 and 2), ALAB-522, 9 NRC 
54, 56-57 (1979) 

geographic proximity as basis for standing on operating license amendment proceedings; LBP-92-28, 
36 NRC 212 (1992) 

Warth v. Seldin, 422 U.S. 490. 511 (1975) 
basis for organizational standing; LBP-92-28, 36 NRC 213 (1992) 

Washington Public Power Supply System (wppsS Nuclear Project No. 2), DO-84-7, 19 NRC 899,923 
(1984) 

Ilandud for institution or sbow-ause proceedings; DO-92-5, 36 NRC 248 (1992); DO-92-6. 36 NRC 
337 (1992) 
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Washington Public Power Supply System (WPPSS Nuclear Project No.3), ALAB-747, 18 NRC 1167, 
1173 (1983) 

significance to be plsced on amount of delay in determining admissibility of Iste intervention petition; 
UJP-92-19, 36 NRC 106 (1992) 

Washington Public Power Supply System (wpPSS Nuclear Project, Nos. 1 and 2), CU-82-29, 16 NRC 
1221, 1229 (1982) 

scope of issues litigable in construction pcnnit extension proceeding; UJP-92-37, 36 NRC 3TI (1992) 
Weissinger v. Southern RaUway Co., 470 F. Supp. 930 (D.S.c. 1979) 

change in c:in:umstances that renders a statute in violation of equal protoclion principles; LBP-92-32, 
36 NRC 307 (1992) 

WlSCOltSin Electric Power Co. (Point Beach Nuclear Plant, Unit I), ALAB-696, 16 NRC 124S, 1263 
(1982) 

usc of discovery to provide bases for contentions; UJP-92-37, 36 NRC 384 (1992) 
Yankee Nuclear Power Cotp. (Vermont Yankee Nuclear Power Station), UJP-90-6, 31 NRC 8S, 90 (1990) 

sbowing of injury-in-fact for intervention in operating license extension proceeding; l.DP-92-27, 36 
NRC 200 (1992) 
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determinants of applicability of Subpart 0 proc:e<Iun:s; ClJ·92-13, 36 NRC 87 (1992) 
10 C.F.R. 2.3 

governing rule in confticu between general rule in Subpart G and a special rule in another subpart; 
ClJ-92-13, 36 NRC 87 (1992) 

10 C.F.R. 2.101 
Staff denial as a final Comrnission decision; ClJ-92-ll, 36 NRC 60 (1992) 

10 C.F.R. 2.101(e) 
standard for a significant changes review; ClJ-92-ll, 36 NRC 60 n.45 (1992) 

10 C.F.R. 2.103(b), 2.1OS(d) 
finality of Staff decision where hearing is not requested by applicant for license amendment; ClJ-92-11, 

36 NRC S4 (1992) 
10 C.F.R. 2.105(d)(1) 

responsibility for determination of hearing mquest in show-eause proceeding; ClJ-92-ll, 36 NRC 60 
n.47 (1992) 

responsibility of licensee or applicant to mquest a hearing on adverse licensing decisions; Cll-92-ll, 36 
NRC 53 (1992) 

10 C.F.R. 2.108(b) 
finality of Staff decision where hearing is not mquested by applicant for license amendment; ClJ-92-11, 

36 NRC S4 (1992) 
10 C.F.R. Part 2, Subpart B 

enforcement action nther than license renewal denial for violation of section 30.35; Cll-92-13, 36 NRC 
90 (1992) 

10 C.F.R. 2.200-2.204 
forum for handling mquests for modification of license conditions; ClJ-92-11, 36 NRC 58 n.38 (1992) 

10 C.F.R. 2.202 
forum for addressing licensee's failure to comply with financial assurance mquircments as basis for 

license denial; ClJ-92-13, 36 NRC 82 (1992) 
forum for challenges to operating licenses; ClJ-92-12, 36 NRC 67 (1992) 
imposition of dec:onunissioning mquircmenu through an enforcement action; ClJ-92-13, 36 NRC 86 

n.16 (1992) 
improprieties by NRC personnel regarding NRC inspection activities; 00-92-4, 36 NRC 144 (1992) 
procedures for hearings on enforcement orders; ClJ-92-13, 36 NRC 83 (1992) 
n:vocation of materials license for failure to pay annual fee; LBP-92-33, 36 NRC 312 (1992) 
security training deficiencies and violation of maintenance procedures IS basis for mquest for action 

under; 00-92-5, 36 NRC 232 (1992) 
standard for institution of show-cause proceedings; 00-92-S, 36 NRC 248 (1992) 

10 C.F.R. 2.202(a)(3) 
responsibility of licensee or applicant to mquest a hearing on adverse licensing decisions; ClJ-92-ll, 36 

NRC S3 (1992) 
10 C.F.R. 2.202(b) 

responsibility of licensee to answer charges in n:vocation order; LBP-92-33, 36 NRC 315 (1992) 
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grounds for chillenging irrunediatdy effective order; LBP-92-34, 36 NRC 319, 321-22 (1992) 
initiation of informal proceedings by IUbmission of ltay request; LBP-92-35, 36 NRC 359 (1992) 

10 C.F.R. 2203 
ptupose of bo.rd review of le!1lement agteementS; LBP-92-18, 36 NRC 93 (1992); LBP-92-21, 36 NRC 

119 (1992) 
settlement agteement as cause for termination of proceeding; CU-92-15, 36 NRC 251 (1992); 

LBP-92-18, 36 NRC 94 (1992); LBP-92-21, 36 NRC 118 (1992) 
10 C.F.R. 2.206 

appropriateness or requests for Jdid lhat are not directed to Executive Director for Operalims or Office 
of Nuclear Material Safety and Safeguards; LBP-92-35, 36 NRC 359 n.12 (1992) 

emergency lighting and fire protectim systems at Palo Verde, Illegatims of violations in; D0-92-4, 36 
NRC 144 (1992) 

employee discrimination at Palo Verde; DO-92-7, 36 NRC 340-46 (1992); D0-92-8, 36 NRC 348 
(1992) 

forum for chlllcngea to operating liccnsea; CU·92-12, 36 NRC 67, 77 (1992) 
forum for bandling requests for modification of license conditims; CU-92-11, 36 NRC 58 n.38 (1992) 
forum for rcqueating enfm=nent actim; Cll-92-12, 36 NRC 71 (1992) 
management cbanCler and competence at Comanche Peak; D0-92-6, 36 NRC 326-37 (1992) 
.ecurity training dclicienciea and violation of maintenance proccdurea as basis for request for action 

under; D0-92-5, 36 NRC 232 (1992) 
.tandard for institution of .bow-(;ause proceedings; D0-92·6, 36 NRC 337 (1992) 

10 C.F.R. Part 2. Subpart G 
contrast of Subpart L Nlea with; LBP-92-24, 36 NRC 151-52 (1992) 
procedurea applicable for consolidated Subpart G and Subpart L procec:dings; CU·92-13, 36 NRC 82 

(1992) 
10 C.F.R. 2.700 

procedurea for bearings on enforcement matters; CU-92-13, 36 NRC 83, 86 (1992) 
10 C.F.R. 2.700.2.790 

establishment of licensing board and proccdurea for hearing m license denial; CU-92-13, 36 NRC 83 
(1992) 

procedures not routinely available in informal proceedings; CU-92-13, 36 NRC 82 (1992) 
10 C.F.R. 2.701 

failure of petitioners to comply with service requirements; LBP-92-17, 36 NRC 29 n.10 (1992) 
reaponsibility of petitimers for service oC documents; LBP-92-26, 36 NRC 192 (1992) 

10 C.F.R. 2.701(b) 
scope of document service to petitimC!ll; LBP-92-23, 36 NRC 138 (1992) 

10 C.F.R. 2.701(c) 
basis Cor determining complelim of filing; LBP-92-28, 36 NRC 205 (1992) 

10 C.F.R. 2.711 
extcnsim or time for filing .tay requests; LBP-92-31, 36 NRC 262 (1992) 
.equence and timing oC the filing of amended and supplemental pelitims; LBP-92-17, 36 NRC 29 

(1992) 
10 C.F.R. 2.711(a) 

board authority to alter deadline for filing cmtcntions; LBP-92-27, 36 NRC 198 (1992) 
burden of &bowing good cause Cor extcnsim of time Cor filing; LBP-92-37, 36 NRC 392 (1992) 

10 C.F.R. 2.712 
lervice of adjudicatory documents m petitioners; LBP-92-23, 36 NRC 138 (1992) 

10 C.F.R. 2.713 
notice oC appcarsnce requirementS Cor filing answC!ll to revocation orders; LBp-92-33, 36 NRC 316 

(1992) 
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standards for informing presiding officer or notice or appearance of counsel; lBP·92·2A. 36 NRC 154. 
ISS (1992) 

10 C.F.R. 2714 
deadline for bearing requests and intervention petitions on spent fuel pool amendment; lBP·92-28. 36 

NRC 204 (1992) 
scope of oppotIUnity to intervene; LBP·92·28. 36 NRC 211 (1992) 
standard for .dmission of applicants u intervenors; Cll·92·l1. 36 NRC 54 (1992) 
standing and contention requirements for intervention; lBp·92·27. 36 NRC 198 (1992) 

10 C.F.R. 2714(.) 
standing rcquirc:ment for intervention; lBP·92·23. 36 NRC 126 (1992) 

10 C.F.R. 2714(a)(l) 
applicability to Jato-filed bearing requests on enforcement orders; Cll·92·14. 36 NRC 222 (1992) 
application of live-f.ctor test to late-filed bearing requests; lBP·92·33. 36 NRC 313 (1992) 
live factors to be addressed by untimely intervention petitions; lBP·92·28. 36 NRC 204. 205 (1992); 

lBP·92·37. 36 NRC 385.386 (1992) 
interest requirement for intervention; lBP·92·27. 36 NRC 199 (1992); lBP·92·37. 36 NRC 373 (1992) 
requirement for written intervention petition; lBP·92·28. 36 NRC 207 (1992) 

10 C.F.R. 2714(a)(I)(i)·(v) 
livo-factor test for admission of late-filed contentions; lBp·92·17. 36 NRC 28 (1992) 
live-factor test for late intervention; Cll·92·12. 36 NRC 69 (1992); lBP·92·19. 36 NRC 101. 104. 111 

(1992); LBP·92·32. 36 NRC 282 (1992) 
live-factor test for nontimely filings. need for pctitioners to address; lBP·92·26. 36 NRC 192. 194 

(1992) 
10 C.F.R. 2714(a)(2) 

criteri. to be addressed for late intervention; Cll·92-12, 36 NRC 69 (1992) 
interest aspect of standing to intervene; lBP·92·23. 36 NRC 126 (1992) 
particularity required of intervention petitions; lBP·92·28. 36 NRC 2m (1992); lBP·92·37. 36 NRC 

373. 375. 390 (1992) 
particularity required to establish standing; lBP·92·23. 36 NRC 127 (1992) 

10 C.F.R. 2.714(a)(3) 
amendment of bearing petitions. deadline for; lBP·92·2A. 36 NRC 152 (1992) 
amendment of intervention petition without prior approval of licensing board or presiding officer; 

lBP·92·17. 36 NRC 27 (1992); LBP·92·23. 36 NRC 125 (1992); LBP·92·27. 36 NRC 198 (1992) 
provision for late-filed intervention petitions; LBP·92·28. 36 NRC 2m (1992) 
vested right to amend contmtions; LBP·92·23. 36 NRC 140 (1992) 

10 C.F.R. 2.714(b) 
contention requirement for intervention; LBP·92·23. 36 NRC 126 (1992) 
specilicity required of contentions; LBP·92·28. 36 NRC 214 (1992) 
standards for admission of contentions; LBP·92·23. 36 NRC 132 (1992) 

10 C.F.R. 2714(b)(1) 
contention requirement for intervention; lBP·92·17. 36 NRC 27 (1992); LBP·92-28. 36 NRC 20S (1992) 
deadline for liling intervention petition supplement that contains contention list; LBP·92-17. 36 NRC 27 

(1992) 
10 C.F.R. 2.714(b)(2) 

basis and specificity requirements for contentions in constrUCtion permit extension proceedings; 
LBP·92·37. 36 NRC 376 (1992) 

content or contentions; LBP·92·27. 36 NRC 200 (1992) 
contention requirement for intervention; LBP·92·17. 36 NRC 27 (1992) 
specilicity required for admission of contentions in formal proceedings; LBP·92·2A. 36 NRC 154 (1992) 

10 C.F.R. 2.714(b)(2)(ii) 
incorporation of massive documents by reference as basis for • contention; LBP·92-37. 36 NRC 379 

(1992) 
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interpretation of; LBP-92-28. 36 NRC 21S (1992) 
IUpporl nquircd for harassment and intimidation claims; LBP-92-37. 36 NRC 384 (1992) 

10 c.P.R. 2.714(b)(2)(iii) 
good calBC for delay in completion of constNction of nuclear pow=- plant; UJP-92-37. 36 NRC 380 

(1992) 
10 C.F.R. 2.714(c) 

deadline for filing hearing request on revocation of materials license for failure to pay annual fee; 
UJP-92-33. 36 NRC 314 (1992) 

10 C.F.R. 2.714(d) 
injwy·in·fact lUndard for intc:rvcntion; LBP-92-19. 36 NRC 103 (1992) 
ItandardJ foc admission of contentions; UJP-92-23. 36 NRC 132 (1992) 
ltandards foc admission of contentions in constnIction permit extmsion proceedings; UJP-92-37. 36 

NRC 376 (1992) 
10 C.F.R. 2.714(d)(1) 

factors considered by boards in ruling on admissibility of contentions; LBp-92-27. 36 NRC 201 (1992) 
factors to be addreued by inlClVcntion petitions; LBP-92-28. 36 NRC 208 (1992) 

10 C.F.R. 2.714(d)(I)(iii) 
effect of an ocder !hit demonstnles interest for purposes of intervention; UJP-92-23. 36 NRC 126 

(1992) 
10 C.F.R. 2.714(d)(2) 

factors consid=d by boards in ruling on admissibility of contcntioos; LBP-92-27. 36 NRC 201 (1992) 
10 C.F.R. 2.7140 

appealability of order denying interventioo; LBP-92-23. 36 NRC 141 (1992); LBP-92-37. 36 NRC 393 
(1992) 

appeals of intc:rvcntioo ordas; LBP-92-28. 36 NRC 220 (1992) 
appeals of licensing board decisions; CU-92-11. 36 NRC SO (1992) 
designation of petitiooers u parties; LBP-92-23. 36 NRC 138 031 (1992) 

10 C.F.R. 2.714a(a) 
appeals of intc:rvcntioo ordas; LBP-92-19. 36 NRC 111 (1992) 

10 C.F.R. 2.714a(b) 
appealability of orders denying intervention; LBP-92-37. 36 NRC 393 (1992) 

10 C.F.R. 2.716 
au!hority for licatsing board and presiding officer to consolidate Subpart G and Subpart L proceedings; 

CU-92-13. 36 NRC 87 (1992) 
basis for COI\JOlidatioo of Subpart G and Subpart L proceedings IS Subpart G proceeding; CU-92-13. 

36 NRC 84 (1992); LBP-92-16A. 36 NRC 20 n.6 (1992) 
consolidatioo of Subpart G proceedings; LBP-92-16A. 36 NRC 20 (1992) 

10 C.F.R. 2.718(1) 
Commission supervisory au!hority in absence of a petition for review; CU-92-13. 36 NRC 8S (1992) 

10 C.F.R. 2.718(m) 
Icquencc and timing of !he filing of amended and supplemental petitions; LBP-92-17. 36 NRC 29 

(1992) 
10 C.F.R. 2.732 

burden of showing good cause for extensioo of time for filing; LBP-92-37. 36 NRC 392 (1992) 
10 C.F.R. 2.734(b) 

affidavit ~t for mooons to reopen; CU-92-12, 36 NRC 76 (1992) 
10 C.F.R. 2.734(c) 

requests for protective ordas for named and unnamed persons; CU-92-12. 36 NRC 77 (1992) 
10 C.F.R. 2.74O(b)(1) 

contcntioo requirement for intc:rvcntion; UJP-92-37. 36 NRC 384 (1992) 
moooo to compel disclosure of evidence containing privileged or confidential commercial information; 

LBP-92-1SA. 36 NRC 9 (1992) 
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IWldanil for disCOYel)' of acc:urlty plans; LBP-92-15A, 36 NRC 8 (1992) 
usc of clilCOYel)' 10 provide bases for contentions; LBP-92-37. 36 NRC 387 (1992) 

10 c.F.R_ 274O(c) 
applicability of protective orders 10 acc:urlty plans; LBP-92-15A, 36 NRC 11 (1992) 

10 C.F.R_ 274Q) 
exemption for proprietary information; LBP-92-15A, 36 NRC 13 (1992) 

10 C.F.R. 2741(e) 
applicability 10 priVltely possessed documents; lBP-92-lSA, 36 NRC 9 (1992) 
NRC authority 10 limit access 10 Iccurity plan documents; LBP-92-1SA. 36 NRC 8 (1992) 

10 C.F.R_ 2744 
procedures for obtaining documents not available under section 2790; lBP-92-lSA. 36 NRC 7 (1992) 

10 C.F.R. 2744(e) 
basis for access 10 lifeguards information; lBP-92-lSA, 36 NRC 12 (1992) 

10 C.F.R. 275la 
amc:nclmc:nt of hearing petitions, deadline for; lBP-92-24, 36 NRC 152 (1992) 

10 C.F.R_ 2759 
NRC position on acttlcmc:nt agrcc:ments; LBP-92-30, 36 NRC 228 (1992) 

10 C.F.R_ 2760 
finality of initial dcci5ion; lBP-92-25, 36 NRC 187 (1992) 

10 C.F.R_ 2763 
discretion of Commission 10 allow onl argument; Cll-92-12, 36 NRC 68 (1992) 
form of request for onl argument; Cll-92-12, 36 NRC 69 n.4 (1992) 

10 C.F.R_ 2771 
bases for motions for rcc:onsideration; lBP-92-35. 36 NRC 357 (1992) 

10 C.F.R. 2772(j) . 
referral of licensee', hearing request on licc:nsc denial and contingent onIer 10 Chief Administntivc 

Iudge of licensing board panel; Cll-92-13. 36 NRC 83 (1992) 
10 c.F.R. 2786 

appeals of initial decision; LBP-92-25. 36 NRC 187 (1992) 
extension of Commission supervisory powers 10 circumstances that do not meet the ltandanls for 

review; Cll-92-13, 36 NRC 86 (1992) 
petition for review of revocation of byproduct mltcrlallicc:nse; Cll-92-16, 36 NRC 352 (1992) 

10 C.F.R. 2786(1) 
Commission authority 10 review licensing board ordera; Cll-92-15, 36 NRC 251 (1992) 
Commission supervisory authority in absc:ncc of a petition for review; Cll-92-13, 36 NRC 85 (1992) 

10 C.F.R. 2786(b)(1) 
deadline for Iccldng Commission review; LBP-92-36, 36 NRC 368 (1992) 
petition for review mandlted prior 10 accldng judicial review; LBP-92-25, 36 NRC 188 (1992) 

10 C.F.R. 2786(b)(2) 
length and content of petitions for review; lBP-92-25, 36 NRC 188 (1992); LBP-92-36, 36 NRC 368 

(1992) 
10 C.F.R. 2786(b)(3) 

consideration of Staff vieWi filed in response 10 licc:nsces' opposition 10 its petition for review; 
Cll-92-13, 36 NRC 85 n.8 (1992) 

timing, length, and content of petition for review; LBP-92-36, 36 NRC 368 (1992) 
10 C.F.R. 2786(b)(4) 

considerations in discretionary grant of petition for review; Cll-92-16. 36 NRC 352 (1992) 
deadline for appeal of initial decision; LBP-92-25. 36 NRC 187 (1992) 
extension of Commission supervisory powers 10 circumstances that do not meet the standards for 

review; Cll-92-13. 36 NRC 86 (1992) 
10 C.F.R. 2786(b)(4)(ii), (iii) 

jurisdictional questions niscd by consolidation of Subpart G and Subpart L proceedings; Cll-92-13. 36 
NRC 86 (1992) 
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standards Cot inledocutoJy review; CU-92-13, 36 NRC 85 (1992) 
10 C.F.R. 2786(g)(2) 

effect of consolidation order for purposes or intcr10cut0Jy review; CU-92-13, 36 NRC 86 (1992) 
10 C.F.R. 2788 

Cacton to be addrascd Cot grant or a my; LBP-92-20, 36 NRC 116 (1992); LBP-92-31, 36 NRC 260, 
268 (1992); LBP-92-3S, 36 NRC 359 (1992) 

showing neccslU)' Cot grant or a my; LBP-92-31, 36 NRC 262 (1992) 
10 C.F.R. 2788(a)(3) 

affidavit IUppOIt Cot my requests; LBP-92-31, 36 NRC 263 n.12 (1992) 
10 C.F.R. 2790 

applicability to privately possessed documents; lBP-92-1SA, 36 NRC 9 (1992) 
burden to cstablilh privilege and -mdcntiality of documentr, LBP-92-1SA, 36 NRC 10 (1992) 
disclOllUe or applicant's ph)"lica1 protcc:tion and material control and accountability program Cor -recW 

nuclear material; LBP-92-1SA, 36 NRC 7, 11 (1992) 
NRC authority to limit access to security plan documents; LBP-92-1SA, 36 NRC 8 (1992) 

10 C.F.R. 279O(a) 
possession oC IeC:Urity plani by applicant and NRC; LBP-92-1SA, 36 NRC 8 (1992) 

10 C.F.R. 279O(b)(1) 
burden m pirty asstzUng privilege and -mdentiality; LBP-92-1SA, 36 NRC 10, 11 (1992) 

10 C.F.R. 279O(d) 
burden to cstablilh privilege and -mdentiality DC documents; LBP-92-1SA, 36 NRC 10, 11, 12 (1992) 

10 c.P.R. 279O(d)(1) 
statui oC applicant's phydea1 protection and material rontro1 and accountability prosnm Cor special 

nuclear material; lBP-92-1SA, 36 NRC 7, 10 (1992) 
10 C.F.R. 2802(c) 

standm! Cor docketing a pctitim Cor rulemaking; DPRM-92-2. 36 NRC 41 (1992) 
10 C.F.R. 2803 

institution oC prooecdings Ihat are wilhout merit and a waste DC public resources; DPRM·92-2. 36 NRC 
41 (1992) 

10 C.F.R. 2905 
proced.m: Cot obtaining access to saCeguards Information; LBP-92-ISA, 36 NRC 12 (1992) 

10 C.F.R. Part 2. Subpirt L 
procedures applicable Cor consolidated Subpirt G and Subput L proceedings; CU-92-13, 36 NRC 82 

(1992) 
procedures applicable to materials licensing matters; CU-92-13, 36 NRC 83 (1992) 

10 C.F.R. 21201 
applicable rules wh= Subput G and Subpart L proc:ecdings are consolidated; LBP-92-16A, 36 NRC 20 

n.6 (1992) 
procedures Cor hearings on materials license matters; CU-92-13, 36 NRC 86 (1992) 

10 C.F.R. 21201-21263 
procedures applicable Cor consolidated Subpirt G and Subpirt L proceedings; CU-92-13, 36 NRC 82 

(1992) 
10 C.F.R. 21201(a) 

Icparatim or proceedings m license denial and contingent order; CU-92-13, 36 NRC 83 (1992) 
statutoty language or mandatory directim and exclusivity; LBP-92-16A, 36 NRC 20 n.6 (1992) 

10 C.F.R. 21201(b) 
procedures Cor hearings on enforcement orders; CU-92-13, 36 NRC 83 (1992) 

10 C.F.R. 21203(d) 
cxlenSim or time Cor filing stay requests; LBP-92-31, 36 NRC 262 (1992) 

10 C.F.R. 2120S 
finality or Staff decision where hearing is not requested by applicant Cor license amendment; CU-92-11, 

36 NRC 54 (1992) 
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responsibility (or determination o( hearing noqucst in mow-c:ause proceeding; Cll.92-11, 36 NRC 60 
n.47 (1992) 

10 c.P.R. 2120S(b) 
right of licensee to aeek procedures other than Subpart L when a hearing request is made; Cll-92-13, 

36 NRC 86 n.lS (1992) 
10 c.P.R. 2120S(c) 

amendment or aupplcmcntation o( hearing requests; LBP-92-24, 36 NRC IS2 (1992) 
timeliness o( my requests; LBP-92-3S, 36 NRC 3S9 (1992) 

10 c.P.R. 2120S(c)(2) 
relevance o( notice requircmenu (or requests (or licensing actions to time limits (or .tay requests; 

LBP-92-31, 36 NRC 262 n.9 (1992) 
timeliness o( hearing requests; LBP-92-20, 36 NRC 113 (1992) 

10 c.P.R. 2120S(c)(2)(i) and (Li) 
deadline (or filing hearing requests; LBP-92-20, 36 NRC 113, 114 (1992) 

10 c.P.R. 2120S(d) 
.tanding and contention rcquiremcnts (or intervention in informal proceedings; LBp-92-24, 36 NRC lSI 

(1992) 
10 c.P.R. 2120S(s) 

regulatory rcquircmcnta far grant of hearing request em matcriall license amendment; LBP-92-20, 36 
NRC llS (1992) 

.cope or isIuca litigable in dec:ommissiming proceeding; LBP-92-3I, 36 NRC 259, 263 n.1B (1992) 

.pccificity noquircd for admission of contcntiOOl in informal proceedings; LBp-92-24, 36 NRC 1S4 
(1992) 

10 c.P.R. 2120S(k) 
.howing ncccslU)' on late-filed hearing requests; LBp-92-24, 36 NRC IS4 (1992) 
State-Staff discuasiOlll on license amendment u good cause for untimely hearing noquest; LBP-92-20, 

36 NRC llS (1992) 
10 c.P.R. 2120S0) 

effect of pendency of hearing noqucst on Staff grant of noquestcd licensing action effective immediately; 
LBP-92-3I, 36 NRC 261 (1992) 

timeliness of my requests; LBP-92-3S, 36 NRC 3S9 (1992) 
10 c.P.R. 2120S(n) 

appeal of order granting hearing request and dmying Illy request; LBP-92-20, 36 NRC 116 (1992) 
10 c.P.R. 21207 

exc:cpcion for consolidatiem or Subpart 0 and Subpart L procccdings; Cll-92-13, 36 NRC 87 n.2O 
(1992) 

10 c.P.R. 21209 
cliscrc:tionary authority of presiding officer in informal proceeding to allow amendment of hearing 

request; LBP-92-24, 36 NRC lSI, IS2 (1992) 
10 c.P.R. 21209(d) 

Canmilsion IUpcnisory authority in absence of a petition far review; Cll-92-13, 36 NRC 8S (1992) 
10 c.P.R. 21209(k) 

authority to apply odtcr procedures in Subpart L procccdings; Cll-92-13, 36 NRC 87 (1992) 
Canmilsion approva1 of use of alternative procedures; Cll-92-13, 36 NRC 87 n.20 (1992) 

10 c.P.R. 21213 
Staff participation in informal proceedings; LBP-92-24, 36 NRC IS2 n.1 (1992) 
.tatcmcnt of basis far nonlawyer" authority to aet in a rcprcscntational capacity; IJJP-92-24, 36 NRC 

ISS (1992) 
10 c.P.R. 21231, 21233 

bois for presiding officer'. decision in informal procccdings; Cll-92-13, 36 NRC 82 (1992) 
10 c.P.R. 21237(b) 

bases far motions for reconsideration; IJJP-92-3S, 36 NRC 3S7 (1992) 
burden em proponent of a my; LBP-92-20, 36 NRC 116 (1992) 
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rcf"cnal or 1icemcc', hearing mJUCSl on license denial and contingent order to QUe! Adminiruativc 
Judge of licensing board panel; Cll-92-13, 36 NRC 83 (1992) 

10 C.F.R. 2.1263 
four-factor teIt foc grant of a lilY; LBP-92-35, 36 NRC 359 (1992) 
prematurity of 'lly request; LBP-92-35, 36 NRC 359 (1992) 
'lly of license amendment pending completion of adjudication; LBP-92-2O, 36 NRC 116 (1992) 
timeliness of mJUCSl foc Illy or decommissioning activities; LBP-92-31, 36 NRC 260, 261, 262 n.9, 

267 (1992) 
timeliness of Illy mJUestI; LBP-92-35, 36 NRC 358 (1992) 

10 C.F.R. Put 2, Appendix C 
civil penalties for employcc dilc:rimination; DO-92-7, 36 NRC 341 (1992); D0-92-S, 36 NRC 3S0 

(1992) 
10 C.F.R. Put 2, Appendix C. 1 

reasons foc revocation of a license: LBP-92-2S, 36 NRC 163, 187 (1992) 
10 C.F.R. Put 2, Appendix C. V.A 

responsibility of lic:c:nsccs foc acts or !heir employees; LBP-92-2S, 36 NRC 173 (1992) 
10 C.F.R. Part 2, Appendix C. V.C(3)(e) 

reasons foc revocation or a license: LBP-92-2S, 36 NRC 163 (1992) 
10 C.F.R. Put 2, Appendix C. V.E 

cnfon:anent action against an individual foc employee discrimination; 00-92-7, 36 NRC 343 n.6 (1992) 
10 C.F.R. 9.17(a)(4) 

slltus of applicant" physical protection and material control and accountability program foc special 
nuclear material; LBP-92-1SA, 36 NRC 7 (1992) 

10 C.F.R. 9.19 
material !hat is exempt from disclosure; LBP-92-1SA, 36 NRC 10 (1992) 

10 C.F.R. 19.11 
failun: to post mJUi1ed documcnll; LBP-92-2S, 36 NRC 165, 190 (1992) 

10 C.F.R. Put 21 
reports of de!ecta in componcnll at Comanche Peak; 00-92-6, 36 NRC 331 (1992) 

10 C.F.R. 30.3 
possession of byproduct material wi!h a license; LBP-92-34, 36 NRC 320 (1992) 

10 C.F.R. 30.9 
material false IIItcmcnt by 1iccnsce on his role IS ndiognpher" assistant; LBP-92-2S, 36 NRC 170 

(1992) 
10 C.F.R. 30.9(a) 

failun: to m:ord uses of NRC-licensed byproduct material; LBP-92-2S, 36 NRC 164, 188 (1992) 
false on! information on utilization logs; LBP-92-2S, 36 NRC 164, 168, 188 (1992) 

10 C.F.R. 30.35 
application of Subpart 0 procedures to materiallicc:nse denial to permit explontion or possible ubilJ'lry 

and dilatory action by Staff; Cll-92-13, 36 NRC 88-89 (1992) 
commonality of issues bclwcc:n funding rcquimncnta Coc decommissioning under one order and failum 

to mCCl funding obligations under anolhc:r; W-92-13, 36 NRC 88 (1992) 
failun: of licensee to comply wi!h financial assurance requiranenll as basis for license denial; 

W-92-13, 36 NRC 82 (1992) 
10 C.F.R. 34.ll(c) 

delegation of complctc rcsponnDiIity and aulhonty to ndiation ..rely officer; LBP-92-2S, 36 NRC 172 
(1992) 

10 C.F.R. 34.2O(b)(I) 
failun: to mule ndiographic CXpOlUlC devices wi!h Iicenscc', address and phone number; LBP-92-2S, 36 

NRC 164 (1992) 
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failure 10 maintain complclc m:ords of quarterly physical inventories of ,caled IOUI'CCS; LBP-92-2S, 36 
NRC 164, 190 (1992) 

10 c.P.R. 34.27 
falsification of utilization logs; LBP-92-25, 36 NRC 164, 167, 188 (1992) 

10 c.P.R_ 34.31(b) 
failure of til:emee to provide copies of operating and emcrgcncy procedures 10 ndiognpher; LBP-92-2S, 

36 NRC 169, 189 (1992) . 
unaulhorized UIC of ndiognphic equipment; LBP-92-2S, 36 NRC 170 (1992) 

10 c.P.R. 34.33 
failure 10 wear penonnd monitoring devices; LBP-92-2S, 36 NRC 164, 167, 169, 170, 189 (1992) 
liccn.sec'. role u • ndiognphcr'. assiItInt in violation of; LBP-92-2S, 36 NRC 164, 169-70 (1992) 

10 c.P.R. 34.33(c) . 
failure 10 perform 'UXVCYl when rluliognphic exposure devices were placed in stonge; LBP-92-2S, 36 

NRC 164, 167 (1992) 
10 c.P.R. 34.42 

failure 10 post high ndiation areas; LBP-92-2S, 36 NRC 164, 190 (1992) 
10 c.P.R. Put 50 

applicability of financial qualifications ftlquiremenlS 10 independent power produces; DPRM-92-1, 36 
NRC 33, 3S (1992) 

10 c.P.R. SO.7 
employee discrimination at Palo Verde; DD-92-7, 36 NRC 339, 342, 343 n.6 (1992) 

10 c.P.R. 50.7(f) 
prcvc:nlion of "coerced" le111cmc:nt agreements; CU-92-12, 36 NRC 73 (1!192) 

10 c.P.R. S0.33 
NRC authority 10 request information from non-utility applicanlS 10 perform a financial qua1iJications 

review; DPRM-92-1, 36 NRC 3S (1992) 
10 c.P.R. SO.34(c) 

possession of ICCUIity plans by applicant and NRC; LBP-92-lSA. 36 NRC 8 (1992) 
10 c.P.R. SO.39 

possession of ICCUIity plans by applicant and NRC; LBP-92-lSA, 36 NRC 8 (1992) 
10 c.P.R. SO.49 

civil penalty for violation of c:nvirmmc:ntal qualification ftlquiremc:nts for dcctrical equipment impo!Unt 
to aafcty; LBP-92-21, 36 NRC 117 (1992) 

10 c.P.R. SO.s4(p) 
licc:nscc: authority 10 make manses 10 security plan; DD-92-S, 36 NRC 237 (1992) 

10 c.P.R. SO.sS(b) 
extc:naion of c:autruetion completion date, grounds for; DD-92-6, 36 NRC 327 (1992); LBP-92-37, 36 

NRC 372 (1992) 
10 c.P.R. 50.57 

demonstntion of financial qualifications by non-utility applicanlS for operating lic:c:nses; DPRM-92-1, 36 
NRC 3S (1992) 

10 c.P.R. 50.58(b)(6) 
jurisdietion for pre-c:ffectivc:ness bearing on decommissioning; LBP-92-23, 36 NRC 137 (1992) 

10 c.P.R_ SO.72 
ICpOIUbility of employee injuries; DD-92-6, 36 NRC 329 (1992) 

10 c.P.R. SO.73 
contc:nt of reports of incidenlS and reactor trips; DD-92-6, 36 NRC 331 (1992) 

10 c.P.R. SO.7S 
funding plan requirements for dccmunissioning; LBP-92-23, 36 NRC 136, 137 (1992) 
NRC authority 10 request information from non-utility applicanlS 10 perform • financial qualifications 

review; DPRM-92-1, 36 NRC 3S (1992) 
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decanmissioning report rcquin:ments for non·U1ility applicants; DPRM·92·1. 36 NRC 35 (1992) 
10 c.P.R. 5O.75(e)(2) 

acceptable financial assunnee mechanisms for dccanmissioning by _ non-utility licensee; DPRM·92·1. 
36 NRC 35 (1992) 

10 c.F.R. 50.S0 
demonsmtion or financial qualifications by non-utility applicants for operating licenses; DPRM·92-1. 36 

NRC 35 (1992) 
10 c.P.R. 50.B2 

release or lite for unrestricted use after decommissioning; LBP-92-23. 36 NRC 124 (1992) 
10 c.P.R. 50.90 

Conunission authority to amend antitruat license c:cnditions; CU-92-11. 36 NRC 51 (1992) 
Conunission authority to amend licenses; CU-92-11. 36 NRC 53 (1992) 

10 c.P.R. 50.91 
jurisdiction for pre-efl'cctivcneu hearing on decanmissioning; LBP-92-23. 36 NRC 137 (1992) 

10 c.P.R. 5O.9I(aX4) 
UIIUIIlCC oflieense amendment prior to hearing contesting amendment; LBP-92-17. 36 NRC lS (1992) 

1 0 c.P.R. 5M2 
Conunission authority to amend licenses; CU-92-11. 36 NRC 53 (1992) 
jurisdiction for pre-efl'cctivcness hearing on decanmissioning; LBP-92-23. 36 NRC 137 (1992) 
no significant hazards delermination on license amendment incorporating proposed changes to apent fuel 

pool tedtnicallpCCifications; LBP-92-17. 36 NRC 24 (1992) 
Staff issuance or license amendment following consideration or conunents from intervention petitioners; 

LBP-92-28. 36 NRC 204 (1992) 
10 c.P.R. 50.109 

addition of odorants to ndiOictive emissions fran nuclear power reactors; DPRM-92-2, 36 NRC 43 
(1992) 

10 c.P.R. Part 50. Appendix R 
deficiencies in emergency lighting ayllem at Palo Verde; DD-92-4, 36 NRC 145 (1992) 

10 c.P.R. 51.20, 51.21 
environmental assessment versus environmental impact llltement for decanmissioning; LBP-92-31. 36 

NRC 264 (1992) 
10 c.P.R. 51.45 

mandaiof)' requirements for environmental reports; LBP-92-23. 36 NRC 133 (1992) 
10 c.P.R. 51.53(b) 

content or environmental report for dc:canmissioning; LBP-92-23. 36 NRC 134 (1992) 
1 0 c.P.R. Part 70 

challenge to deconunissioning order; LBP-92-31. 36 NRC lSB (1992) 
mJIles! for m:onsidention of denixl of stay of decanmissioning; LBP-92-35. 36 NRC 357 (1992) 

10 c.P.R. 71.5 
deficiencies in abipping paper requirements for ndiOictive materials; LBP-92-lS. 36 NRC 164 (1992) 
failure to properly mark ndiOictive material abipping c:cntainera; LBP-92-2S. 36 NRC 164. 190 (1992) 

1 0 c.P.R. Part 73 
physical security plan requirements for licensing; DD-92-5. 36 NRC 237 (1992) 

10 c.P.R. 73.2 
definition of safeguanls information; LBP-92-15A. 36 NRC B (1992) 
definition ofleCUrity plan IS safegusnls information; LBP-92-15A. 36 NRC 12 (1992) 

10 c.P.R. 73.21 
disclosure or safeguards information; LBP-92-15A. 36 NRC 9 (1992) 

10 c.P.R. 73.2l(cXl) 
basis for _ceca to lifeguards information; LBP-92-15A. 36 NRC 12 (1992) 
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basis for acccu 10 lifeguards information; lBP·92·15A. 36 NRC 12 (1992) 
penalties for breach of a protective order, lBP·92-15A. 36 NRC 12 (1992) 

1 0 c.P.R. 74.33 
material control and acccuntability documents as lifeguards infonnation; lBP·92·15A. 36 NRC 8-9 

(1992) 
10 c.P.R. 95.35 

discloswe cl documents cmlaining. in part, conJidcntial national security infonnation; lBP·92·15A. 36 
NRC 9 (1992) 

10 c.P.R. 95.35(a) 
limitation on access to security plans; lBP·92·15A. 36 NRC 12 (1992) 

10 c.P.R. Part 140 
applicability of financial qualifications nquirements 10 indcpctdent power producen; DPRM·92·1. 36 

NRC 33 (1992) 
10 c.P.R. 140.21 

lltisfaction of financial rcsponSlDilities to guarantee payment of dcfcm:d premiums under Price-Anderson 
Act; DPRM·92-1. 36 NRC 35 (1992) 

10 c.P.R. 140.21(f) 
alternative methods of guaranteeing payment of dcfcm:d premiums under Price-Anderson Act; 

DPRM·92·1. 36 NRC 35 (1992) 
10 c.P.R. Part 171 

revocation of materials license for failure to pay annual fee; lBP·92·33. 36 NRC 312 (1992) 
revocation at materials licenac for failure 10 pay fee; CLI·92-14. 36 NRC 222 (1992) 

49 c.P.R. 172201(d) and 172.203(d) 
deficiencies in shipping paper nquimnents for nelioaClive materials; lBP·92·25. 36 NRC 164. 190 

(1992) 
49 c.P.R. 173.25 

failure to properly made neliOictive material shipping containers; lBP·92·25. 36 NRC 164. 190 (1992) 
49 c.P.R. 177.817(a) 

deficiencies in shipping paper nquimnents for ndiOiClive materials; lBP·92·25. 36 NRC 164. 190 
(1992) 
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Administrative Proccdun: Act, 5 U.S.C. 1 551 (c) 
procedural protections to pe%Sons IUbject to agency investigations; CU-92-10, 36 NRC 3 (1992) 

Atomic Energy Act, 11,42 U.S.C. 12014 (1988) 
hearing rights of licensees or applicants; CU -92-11, 36 NRC 53 (1992) 

Atomic Energy Act, 81, 42 U.S.C. 2111 
incorporation of setIlement agreement into order approving agreement and dismissing proceeding; 

LBP-92-18, 36 NRC 93-94 (1992) 
possession of byproduct material with a license; LBP-92-34, 36 NRC 321 (1992) 

Atomic Energy Act, 103, 42 U.S.c. 2133 
antilIUst review JeCjuUements for canmcrc:ial nuclear power plants; CU-92-11, 36 NRC 56 (1992) 
Canmission authority to IUspcnd antitrust license conditions; CU-92-11, 36 NRC 59 (1992) 
termination of proceeding because of senlemcnt agreement; LBP-92-21, 36 NRC 118 (1992) 

Atomic Energy Act, l03c, 42 U.S.c. 1 2133 (c) 
extension of term of operating license to recapture construction period; LBP-92-Z7, 36 NRC 197 (1992) 

Atomic Energy Act, 104b 
licensing of plants without antitrust review; CU-92-ll, 36 NRC 56 (1992) 

Atomic Energy Act, 105, 42 U.S.c. 12135 
limits on Canmission antitrust jurisdiction; CU-92-ll, 36 NRC 51, 52, 56 (1992) 
zone-of-interests test for intervention; LBP-92-19, 36 NRC 1M (1992) 

Atomic Energy Act, 105c, 42 U.S.c. 12135(c) 
Canmission authority to amend antilIUst license conditions; CU-92-11, 36 NRC 55, 57 (1992) 
plain meaning of; LBP-92-32, 36 NRC 287-98 (1992) 
postlicensing antilIUst review to determine advcne antilIUst aspects of a license; CU-92-11, 36 NRC 56 

(1992) 
Atomic Energy Act, 105c(2), 42 U.S.c. 12135(c)(2) 

forum for determining lignificance of changes that have occuned since original antilIUst review; 
CU-92-11, 36 NRC 56 (1992) 

Atomic Energy Act, 105c(S), 42 U.S.c. 1 213S(c)(S) 
legislative history relevant to; LBP-92-32, 36 NRC 299-306 (1992) 
purpose of antitrust conditions m operating licenses; LBP-92-32, 36 NRC 219 (1992) 

Atomic Energy Act, 105c(6), 42 U.S.c. § 213S(c)(6) 
considerations in determining whether a license should be issued; LBP-92-32, 36 NRC 310 (1992) 

Atomic Energy Act, 161, 42 U.S.c. 2201 
Canmission authority to amend licenses; CU-92-11, 36 NRC 53 (1992) 
Canmission authority to IUspcnd antilIUst license conditions; CU-92-11, 36 NRC 59 (1992) 
incorporation of setIlement agreement into order approving agreement and dismissing proceeding; 

LBP-92-18, 36 NRC 93-94 (1992) 
Atomic Energy Act, 161(b), (0) 42 U.S.c. 2201(b), (0) 

terminatim of proceeding because of senlement agreement; LBP-92-21, 36 NRC 118 (1992) 
Atomic Energy Act, 182, 183, 187, 42 U.S.c. 2232 (1988) 

Commission authority to amend licenses; CU-92-11, 36 NRC 53 (1992) 
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Atomic Energy Act, 186,42 U.S.c. 223S 
reasons for revocaticn of a license; LBP·92·2S, 36 NRC 162, 163 (1992) 

Atomic Energy Act, 189, 42 U.S.c. 2239 (1988) 
Commiaion authority to amend licenses; CU·92·11, 36 NRC S3, S9 (1992) 
Commiaion authority to auspc:nd antitnlSt license conditions; CU·92·11, 36 NRC S9 (1992) 

Atomic Energy Act, 189(a) 
Commission authority to define and limit the ICOpe of a proceeding; LBP·92·28, 36 NRC 210 (1992) 
interest IeqUiranent for Intervcnticn; LBP·92·27, 36 NRC 199 (1992) 

Atomic Energy Act, 189(a)(1) 
hearing rights of licensees or applicants; CU·92·11, 36 NRC SO, S3, S4 (1992) 
intervention rights in NRC proceedings; LBP·92·28, 36 NRC 2m (1992) 

Atomic Energy Act, 191,42 U.S.c. 2241 
tcnninaticn of proceeding because of settlrment agreement; LBP·92·21, 36 NRC 118 (1992) 

Atomic Energy Act, 191a, 42 U.S.c. 12241(.) 
issuance of cIecommissicning order prior to canp\eticn of adjudicatory hearing; LBP·92-23, 36 NRC 

137 (1992) 
Atomic Eneru Act, 234, 42 U.S.c. § 2282 

purpose of licensing boud n:view of .etIltment agreements; LBP·92· 21, 36 NRC 119 (1992) 
Energy Reorganinticn Act, 210, 42 U.S.c. IS8S1 

discrimination against rmploy=c for engaging in protected activity; D!)"92·7, 36 NRC 340 (1992) 
N.tional Environmental Policy Act, 42 U.S.c. 1202lb 

IDS requirements for cIecomrnlssicning; LBP·92·31, 36 NRC 264 (1992) 
Ohio Constituticn, Art. xvm, U4-S 

establishment of a municipal utility; LBP·92·19, 36 NRC 103 (1992) 
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I P. An:cda & D. Turner, Antitrust Law, '1104, at 7-8 
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distress; LBP-92-32, 36 NRC 309 n.135 (1992) 
n P. Arceda & D. Turner, Antitrust Law '1323, at 106 (1978) 

applicability of principles of repoce in NRC proceedings; LBP-92-32, 36 NRC 283 (1992) 
n P. Arceda & D. Turner, Antitrust Law, ,501, at 322 

definition of "nwket power"; LBP-92-32, 36 NRC 290 (1992) 
An'y General'. Manual on the Aclministntive Procedure Act 67 (1947) 

01 policy to withhold voluntaty interview transcripts until end of investigation; CLI-92-10, 36 NRC 3 
n.l (1992) 

lLR. Rep. No. 1470, 91st Cong., 2d Scss. (1970) 
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lLR. Rep. No. 1980, 79th Cong., 2d Scss. 26S (1946) 
transcript rights on voluntaty testimony; CLI-92-IO, 36 NRC 4 nol (1992) 
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IB J. Moore, J. Luca. & T. Currier, Moore'. Fedenl Pnctice, '0.441[3.-3] (2d cd. 1988) 

applicability of collatcnl estoppe1 where Subpan G and Subpan L proceedings are consolidated; 
LBP-92-16A, 36 NRC 21 (1992) 

A. Neal, The Antitrust Laws of the United States 126 (2d cd. 1970) 
accountability of dominant commercial entity for its marltet power; LBP-92-32, 36 NRC 290 (1992) 

Prelicensing Antitrust Review of Nuclear Power Plants: Hearings before the Joint Committee on Atomic 
Energy, 91st Cong., 1st Scss. 37-38 (1969) (remarlts of Rep. Ho1iJje1d, JCAE Otainnm) 

purpose of prohibition against postIicensing antitrust review; CLI-92-11, 36 NRC 56 (1992) 
Prelicensing Antitrust Review of Nuclear Powerplants: Hearings on S. 212, H.R. 8289, H.R. 9647, and S. 

2768 Before the Joint Comm. on Atomic Fnergy, 91st Cong., 1st & 2d Sess. (1969-70) 
ntionale for NRC prelicensing antitrust review; LBP-92-32, 36 NRC 300 (1992) 

S. Rep. No. 752, 79th Cong., 1st Scss. 206 (1945) 
transcript rights on voluntaty testimony; CLI-92-IO, 36 NRC 4 nol (1992) 

S. Rep. No. 1247, 911t Cong., 2d Sess. (1970) 
low cost a. a predicate for imposition of antitrust license conditions; LBP-92-32, 36 NRC 301 (1992) 

IA N. Singer, Suthcr1and Statutoty Construction 1122.34-.35 (4th cd. 1985) 
applicable Nics where Subpan G and Subpan L proceedings are consolidated; LBP-92-16A, 36 NRC 20 

n.6 (1992) 
2A N. Singer, Sutherland Statutoty Construction 148.06 (4th cd. 1984) at 308 

weight given to legislative history; CLI-92-IO, 36 NRC 4 n.2 (1992) 
1.. Sullivan, Handbook of the Law of Antitrust 18, at 30 (1977) 

definition of "nwket power"; LBP-92-32, 36 NRC 290 (1992) 
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Sutherland Statutory Construction 146.05 (4th ed. 1984) 
applicable nUCi where Subpart G and Subpart L proceedings ate consolidated; LBP·92·16A. 36 NRC 20 

n.6 (1992) 
18 C. Wright and A. Miller. Federal Practice and Procedure § 1350. at 200-04 (2d cd. 1990) 

timeliness cmsiderations in raising absence of subject mancr jurisdiction; LBP·92·32, 36 NRC 287 n.46 
(1992) 

18 c. Wright, A. Miller & E. Cooper. Federal Practice and Procedure §4423 (1981) 
applicability of collateral estoppel when: Subpart G and Subpart L proceedings ate consolidated; 

LBP·92·16A. 36 NRC 21 (1992) 
18 c. Wright, A. Miller & E. Cooper. Federal Practice and Procedure 14478 (1981) 
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advocation of a position before a superior appellate tribunal; U3P-92-16A, 36 NRC 18 (1992) 

ADMINISTRATIVE PROCEDURE Acr 
good-cause exception to transcript rlg.hu; CU-92-IO, 36 NRC I (1992) 
transcript rig.hu on voluntary lestimony; CU-92-IO, 36 NRC I (1992) 

AmDAVIT 
requirement for having lecurity plan withheld from the public; U3P-92-15A, 36 NRC 5 (1992) 
support required of challenges to immediate effectiveness of enforcement order; U3P-92-34, 36 NRC 

317 (1992) 
AIRLOCK 

employee injury in; DO-92-6, 36 NRC 32S (1992) 
AMENDMENr 

of antitrust license conditions; CU-92-11, 36 NRC 47 (1992) 
of hearing petition in informal hearing; U3P-92-24, 36 NRC 149 (1992) 
of inten'erttion petitions, deadline for; U3P-92-27, 36 NRC 196 (1992) 
of regulations regarding licensing of independent power producers to construct or operate commercial 

nuclear power reactors; DPRM-92-I, 36 NRC 31 (1992) 
See also Materials License Amendment; Operating License Amendment 

ANTrrRUST 
accountability of dominant commercial entity for iu market power; U3P-92-32, 36 NRC 269 (1992) 

ANTrrRUST LICENSE CONDmONS 
amendment of; CU-92-11, 36 NRC 47 (1992) 
Canmission authority to retain in nuclear facility's operating license; U3P-92-32, 36 NRC 269 (1992) 
intervention in proceeding on luspension of; U3P-92-19, 36 NRC 98 (1992) 

ANTrrRUST PROCEEDINGS 
applicability of repose doctrines in; LBP-92-32, 36 NRC 269 (1992) 

APPEALS 
denial of request for stay; LBP-92-22, 36 NRC 119 (1992) 

ATOMIC ENERGY Acr 
authority to amend operating licenses; CLI-92-11, 36 NRC 47 (1992) 
hearing righu of applicants or licensees; CLI-92-11, 36 NRC 47 (1992) 
injury-in-fact ltandard for standing to intervene; LBP-92-19, 36 NRC 98 (1992) 
situation inconsistent with antitnlSt laws; LBP-92-32, 36 NRC 269 (1992) 

BIAS 
attenuation in an agency', decision by independent assessment by an adjudicatory decisionmaker of 

menu of parties' legal positions; LBP-92-32, 36 NRC 269 (1992) 
BYPRODUcr MATERIAL 

failure to record uses of; U3P-92-2S, 36 NRC 156 (1992) 
ownenhip versus possession; LBP-92-34, 36 NRC 317 (1992) 
possession without a license; LBP-92-34, 36 NRC 317 (1992) 

BYPRODUcr MATERIAL LICENSE 
revocation of; LBP-92-2S, 36 NRC 156 (1992) 

1-33 



SUBJECT INDEX 

CIVIL PENALTIES 
for employee diJcrlmination at Palo Verde; DD-92-7, 36 NRC 338 (1992); DD-92-8, 36 NRC 347 

(1992) 
for loa of cooling to Ipenl fuel pool; DD-92-6, 36 NRC 325 (1992) 
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LBP-92-21, 36 NRC 117 (1992) 
for violations at Comanche J>Qk; DD-92-6, 36 NRC 325 (1992) 

CIVIL PENALTY PROCEEDING 
as a trial de novo; LBP-92-lS, 36 NRC 156 (1992) 
limits on board powa1I In; LBP-92-lS, 36 NRC 156 (1992) 

COllATERAL ESTOPPEL 
applicability In NRC proc=dinp; LBP-92-32, 36 NRC 269 (1992) 
applicability whaoc Subpart G and Subpart L proceedings an: consolidated; LBP-92-16A, 36 NRC 18 

(1992) 
lIlDduds for application In NRC proc:ccdinp; LBP-92-23, 36 NRC 120 (1992) 

COMMISSION 
authority to define and limit the ICOpC of a proc:ccding; LBP-92-28, 36 NRC 202 (1992) 
wpervisory authority CNCf adjudications; CU-92-13, 36 NRC 79 (1992) 
Sec a1ao Nuclear Regulaloly Commission 

CONFIDEN11AL INroRMATION 
protection from diJelosun:; CU-92-12, 36 NRC 62 (1992) 

CONFIDEN11AL NATIONAL SECURITY INroRMATION 
ItllIIS of leamty plan and mataial control and accounllbility program as; LBP-92-15A, 36 NRC 5 

(1992) 
CONFIDENllALITY 

burden to eIIlblilh; LBP-92-15A, 36 NRC 5 (1992) 
CONSOIlDATION OF PROCEEDINGS 

l!.Indanl for Irterlocutor)' review of; CU-92-13, 36 NRC 79 (1992) 
Subpart L and Subpart 0; CU-92-13, 36 NRC 79 (1992); LBP-92-16A, 36 NRC 18 (1992) 

CONS1RUCTION 
exlcnlim r:l eompletion date for; DD-92-6, 36 NRC 325 (1992); LBP-92-37, 36 NRC 370 (1992) 

CONS1RUCTION PERMIT EXTENSION PROCEEDINGS 
lcope of iaaues litigable In; LBP-92-37, 36 NRC 370 (1992) 
atanding to in1c:m:ne In; LBP-92-37, 36 NRC 370 (1992) 

CONTENTIONS 
buia and apec:ilicity requirements for admiuion of; LBP-92-37, 36 NRC 370 (1992) 
Incorporation of mauive documents by reference a. basis for; LBP-92-37, 36 NRC 370 (1992) 
pleading requircmcnts for; LBP-92-23, 36 NRC 120 (1992) 
lcope of iaaues litigable In construc:tion permit extension proceedings; LBP-92-37, 36 NRC 370 (1992) 
apecificity ftI}1lircd of; UJP-92-28, 36 NRC 202 (1992) 

COUNSEL 
notice of appearance of; UJP-92-24, 36 NRC 149 (1992) 

CRI11CAIJTY ANALYSIS 
caku1ation aron for Ipenl fuel pool; LBP-92-17, 36 NRC 23 (1992) 

DECISIONS 
Sec Initial Decisions 

DECOMMISSIONING 
consicleratim r:l a1tcmatives to; LBP-92-23, 36 NRC 120 (1992) 
consolidation with license renewal denial proceeding; LBP-92-16A, 36 NRC 18 (1992) 
enviroruncntal review for; LBP-92-23, 36 NRC 120 (1992) 

DECOMMISSIONING PROCEEDING 
geographic proximity as basis for llanding In; LBP-92-23, 36 NRC 120 (1992) 
ltanding to in1c:m:ne In; UJP-92-24, 36 NRC 149 (1992) 
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DEflCIENCIES 
in emergaICY lighting I)'IICmS at Palo Vade; DD-92-4, 36 NRC 143 (1992) 

DEFINITIONS 
monopoly powe:; LBP-92-32, 36 NRC 269 (1992) 

DISCOVERY 
of security plans; LBP-92-15A, 36 NRC 5 (1992) 
usc of, to provide bases for contentions; LBP-92-37, 36 NRC 370 (1992) 
waiver of tight to; LBP-92-15A, 36 NRC 5 (1992) 

DISCRIMINATION 
enforcement action for; DD-92-7, 36 NRC 338 (1992); DD-92-8, 36 NRC 347 (1992) 

DISMISSAL OF PROCEEDING 
with prejudice, becausc of seIIlement agn:crnen1; LBP-92-30, 36 NRC zn (1992) 
withdrawal or petitioners a. cause for; LBP-92-29, 36 NRC 22.S (1992) 

DISQUALIFICATION 
stsndards; LBP-92-32, 36 NRC 269 (1992) 

DOCUMENTATION 
deficiencies in shipping papers for ndioactivc materials; LBP-92-25, 36 NRC 156 (1992) 
failure to rccon! uses of byproduct material; LBP-92-25, 36 NRC 156 (1992) 

DOSIMETERS 
failwe to wear, LBP-92-2S, 36 NRC 156 (1992) 

DUE PROCESS 
review of equal protection challenges to economic classification under ntional basis standard; 

LBp-92,-32, 36 NRC 269 (1992) 
ECONOMIC ISSUES 

as basis for standing to intervene in construction permit extension proceeding 
ELEC1RICAL EQUIPMENT 

important to .. fety, civil penalty for violation of environmental qualification ftlCjUircmcnts; LBP-92-2I, 
36 NRC 117 (1992) 

EMERGENCY UGHTING SYSTEM 
dc1iciencies at Palo Vade; DD-92-4, 36 NRC 143 (1992) 

EMERGENCY PLANS 
adequacy as a safety mcaswe over the addition of odorants to nclioactivc emissions; DPRM-92-2, 36 

NRC 37 (1992) 
ENroRCEMENT ACTION 

applicability of late-filing criteria to hearing noqucsts on; CU-92-14, 36 NRC 221 (1992) 
for employee discrimination at Palo Vade; DD-92-7, 36 NRC 338 (1992); DD-92-S, 36 NRC 347 

(1992) 
ENroRCEMENT ORDER 

challenges to immediate effectiveness of; LBP-92-34, 36 NRC 317 (1992) 
ENroRCEMENT POllCY 

revocation or license; LBP-92-2S, 36 NRC 156 (1992) 
ENVIRONMENTAL EFFECTS 

of odorants added to ndioactivc emissions; DPRM-92-2, 36 NRC 37 (1992) 
ENVIRONMENTAL QUALIFICATION 

rcquircmcnts for electrical equipment important to ISfety, civil penalty for violation of; LBP-92-21, 36 
NRC 117 (1992) 

ENVIRONMENTAL REVIEW 
for decommissioning; LBP-92-23, 36 NRC 120 (1992) 

EQUAL PROTECTION 
challenges to ccmomic classification, review under rational basis Itsndard; LBP-92-32, 36 NRC 269 

(1992) 
EVIDENCE 

prcponclerancc of the evidence otsndlrd for weighing; LBP-92-2S, 36 NRC 156 (1992) 
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FALSIF1CATION 
of utilization logs; IBP·92·25, 36 NRC IS6 (1992) 

FEES 
license, revocation of license for failure to pay; IBP·92·33, 36 NRC 312 (1992) 

flLINGS 
basis for determining completion of; IBP·92·28, 36 NRC 202 (1992) 

FIRE PROTECTION SYSTEM 
deficiencica at Palo Verde, allegations of; D0-92-4, 36 NRC 143 (1992) 

HEALTII EFFECTS 
of odoranta added to ndioactive emi .. ions; DPRM·92·2, 36 NRC 37 (1992) 

HEARING REQUEST 
deadline for filing; IBP·92·20, 36 NRC 112 (1992) 
late-filed, criteria applied to; IBP·92-33, 36 NRC 312 (1992) 
late-filed, in informal proceedings; IBP·92-24, 36 NRC 149 (1992) 
on enforcement actions, late-filed; CU·92·14, 36 NRC 221 (1992) 
on matcriala license amendment; IBP·92·20, 36 NRC 112 (1992) 
supplementation or amendment of; IBP·92·24, 36 NRC 149 (1992) 
time1incas of; LBP·92·20, 36 NRC 112 (1992) 

HEARING RIGHI'S 
of applicants or liccnsccs; CU·92·11, 36 NRC 47 (1992) 
showing ncccsSlry to catablish; LBP·92·37, 36 NRC 370 (1992) 

HEARINGS 
on revocation of license for failun: to pay license fcc, scope of; CU·92·14, 36 NRC 221 (1992) 
on whether petitioner hal met criteria for atanding; LBP·92·38, 36 NRC 394 (1992) 
Staff consideration of Applicants' amendment rcqucat as; CU·92·11, 36 NRC 47 (1992) 

IMMEDIATE EFFECIlVENESS 
of enforcement onIcr, chalJengca to; LBP·92·34, 36 NRC 317 (1992) 

IMPARTIALITY 
of administrative trial judgca; LBP·92·16A, 36 NRC 18 (1992) 

IN CAMERA PROCEEDINGS 
refusal of intervenor to pl%ticipatc in; LBP·92·1SA, 36 NRC S (1992) 

INClDE.NI'S 
content of licensee rcporu of; D0-92-6, 36 NRC 325 (1992) 

INDEPENDENT POWER PRODUCERS 
financial qualifications review for construction and operation of commercial nuclear power ..:actors; 

DPRM·92·1, 36 NRC 31 (1992) 
INR>RMAL HEARINGS 

amendment of hcarlng petition in; LBP·92·24, 36 NRC 149 (1992) 
mruon for recmsideration in; LBP·92·3S, 36 NRC 3SS (1992) 
apecifying an:as of concern in; IBP·92·24, 36 NRC 149 (1992) 
Sec also Subpart L Proceedings 

IN111AL DECISIONS 
finality of; LBP·92·25, 36 NRC IS6 (1992) 

INSPECTION 
See NRC Inspection 

INTERPRETATION 
of 10 C.P.R. 2.763; CU·92·12, 36 NRC 62 (1992) 
of 10 C.P.R. Part SO; DPRM·92-1, 36 NRC 31 (1992) 
of 10 C.P.R. Part 140; DPRM·92·1, 36 NRC 31 (1992) 
of agency's own rules, limiu on; IBP·92·20, 36 NRC 112 (1992) 
IUtutory, general rules for, LBP·92·32, 36 NRC 269 (1992) 

INTERVENORS 
penalty for refusal to pl%ticipatc in in camera proceedings; IBP·92·1SA, 36 NRC S (1992) 
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1NI'ERVEN110N 
contmtim requirement for; IBP-92-23, 36 NRC 120 (1992); IBP-92-37, 36 NRC 370 (1992) 
inI=t requirement for; Cll-92-12, 36 NRC 62 (1992); IBP-92-37, 36 NRC 370 (1992); IBP-92-3S, 

36 NRC 3SS (1992) 
INrERVENIlON PEImONERS 

withdnwal of, U cause for dismissal of proceeding; IBP-92-29, 36 NRC 22S (1992) 
INrERVENIlON PEImONS 

amendment of; IBP-92-27, 36 NRC 196 (1992) 
deadline for filing; IBP-92-28, 36 NRC 202 (1992) 
deferral of Nlings pending amendment or supplementation of; IBP-92-17, 36 NRC 23 (1992) 
late-filed, good cause for; IBP-92-19, 36 NRC 98 (1992) 
particularity required of; IBP-92-28, 36 NRC 202 (1992); IBP-92-37, 36 NRC 370 (1992) 
nnctions for nmc:unp1iance with pleading requirements for; IBP-92-26, 36 NRC 191 (1992) 

INrERVENIlON, urn 
adequacy of existing representation; IBP-92-19, 36 NRC 98 (1992) 
assistance in devdoping a IOIlIId record; Cll-92-12, 36 NRC 62 (1992) 
availability of ether mcana to protect petitioner', inten:sts; IBP-92-19, 36 NRC 98 (1992) 
broadening of issues or delay of proceeding; IBP-92-19, 36 NRC 98 (1992) 
delay of proceeding. potential for; CU-92-12, 36 NRC 62 (1992) 
denial of noquest for; Cll-92-12, 36 NRC 62 (1992) 
five factors to be add=sed by petitions; IBP-92-28, 36 NRC 202 (1992) 
five-factor test for; Cll-92-12, 36 NRC 62 (1992) 
good-c:ausc test for; Cll-92-12, 36 NRC 62 (1992) 
other means to proICCl intervenor', interests; Cll-92-12, 36 NRC 62 (1992) 
other parties to protect intervenor', inten:st; Cll-92-12, 36 NRC 62 (1992) 

JUDGES 
Sce Administrative Iudges 

IURISDICTION 
antitrust; Cll-92-11, 36 NRC 47 (1992) 
timeliness of challenges to; IBP-92-32, 36 NRC 269 (1992) 

UCHES 
applicability in NRC proceedings; IBP-92-32, 36 NRC 269 (1992) 
showing necessary to establish the defense of; IBP-92-32, 36 NRC 269 (1992) 

UW OF TIlE CASE 
applicability in NRC proceedings; IBP-92-32, 36 NRC 269 (1992) 

LEGISUTIVE HISTORY 
weight given to, in statutory cmstructions; CU-92-IO, 36 NRC I (1992) 

UCENSE 
language making neliatim nfety officer c:unpletc!y responsible for c:unpliance with nfety regulatims; 

IBP-92-16, 36 NRC IS (1992) 
UCENSE CONDmON 

antitrust, authority to amend; Cll-92-II, 36 NRC 47 (1992) 
antitrust, intervention in proceeding on suspension of; IBP-92-19, 36 NRC 98 (1992) 

UCENSE FEES 
rcvocatim of license for failure to pay; Cll-92-14, 36 NRC 221 (1992) 

UCENSE RENEWAL 
denial, consolidation with cIecommissiming proceeding; IBP-92-I6A, 36 NRC 18 (1992) 

UCENSEE EMPLOYEES 
reportability of injuries to; D0-92-6, 36 NRC 325 (1992) 
SCICIlrity procedures training noquircments; DO-92-S, 36 NRC 231 (1992) 
training and knowledge of wade cmtrol process; DO-92-S, 36 NRC 231 (1992) 

UCENSEES 
responsibility for acts of employees; IBP-92-25, 36 NRC 156 (1992) 
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UCENSES 
nm-utility, financW qualifications IDIder Price-Anderson Act; DPRM-92-I, 36 NRC 31 (1992) 

UCENSING 
of independent power produc:crll 10 construct or operate commercial nuclear power _cton; DPRM-92-I, 

36 NRC 31 (1992) 
UCENSING BOARDS 

responsibility to seek Commission authorizatim for consolidation of proceedings; CU-92-13, 36 NRC 79 
(1992) 

review of leulement agn:cments; U1P-92-30, 36 NRC '1I1 (1992) 
UGHI1NG 

See Emergency Lighting Systems 
LIMIT swrrOIES 

mislabeling of; DD-92-6, 36 NRC 325 (1992) 
LOSS OF COOLING 

10 apen1 fuel pool; DD-92-6, 36 NRC 325 (1992) 
MAINTENANCE 

work corttroI process for finding equipment problems at South Texas; DD-92-5, 36 NRC 231 (1992) 
MANAGEMENT CHARAC1ER AND COMPETENCE 

at Commche Peak; DD-92-6, 36 NRC 325 (1992) 
Commission authority 10 consider; lBP-92-25, 36 NRC 156 (1992) 
.tandud for determining; lBP-92-25, 36 NRC 156 (1992) 
weight given 10 licensee', candor in determining whether 10 revo1ce ita license; lBP-92-25, 36 NRC 156 

(1992) 
MARKET POWER 

accountability of dominant commercial entity for; lBP-92-32, 36 NRC 269 (1992) 
MATERIAL CONI'ROL AND ACCOUNTABILITY 

cfisclosurc m applicant" plan for; lBP-92-15A, 36 NRC 5 (1992) 
MATERIAL FALSE STA'rnMENT 

by licensee on his role as ndiographer'c assistant; U1P-92-25, 36 NRC 156 (1992) 
MATERIALS UCENSE AMENDMENT 

ltay pending completion of adjudication; lBP-92-2O, 36 NRC 112 (1992) 
10 perform plant processing !cItI on feed containing loun:e material; lBP-92-2O, 36 NRC 112 (1992) 

MATERIALS UCENSES 
procedures applicable to hearing on denial of; CU-92-13, 36 NRC 79 (1992) 
revocatim for failure to pay annual fee; lBP-92-33, 36 NRC 312 (1992) 
See also Byproduct Material License 

MONOPOLY POWER 
de/initim of; lBP-92-32, 36 NRC 269 (1992) 

ManON FOR RECONSIDERATION 
basis for; lBP-92-35, 36 NRC 355 (1992) 

MUNlClPAUIY 
demonstratim of injury-in-fact for ,tanding to intcm:ne in antitrust proceeding; U1P-92-19, 36 NRC 98 

(1992) 
NATIONAL ENVIRONMENTAL POUCY Acr 

considcratim m altematives to decanmissioning; lBP-92-23, 36 NRC 120 (1992) 
environmental review for cIecommissiming; U1P-92-23, 36 NRC 120 (1992) 

NO SIGNIFICANT HAZARDS DETERMINATION 
license amendment 10 incorporate ,pent fud pool redesign in technical IpeciJicatims; U1P-92-17, 36 

NRC 23 (1992) 
NanCE OF APPEARANCE 

of counael, atandud for notifying baud of; U1P-92-24, 36 NRC 149 (1992) 
requiremcnta for Iiling mswen 10 n:vocation ordcra; U1P-92-33, 36 NRC 312 (1992) 
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NRC INSPECJ10N 
bnproprietia It Palo Verde, allegations of; D0-92-4, 36 NRC 143 (1992) 

NRC PROCEEDINGS 
petitiOlll for review; CU-92-16, 36 NRC 351 (1992) 

NRC REVIEW 
antitrust bnplications of lic:cnsing Ictions; LBp-92-32, 36 NRC 269 (1992) 

NRC STAFF 
question cIirccted by Commission to, regarding Igreement to fon:go f'wIher action Igainst licensee; 

CU-92-15, 36 NRC 251 (1992) 
NUCLEAR REGULATORY COMMISSION 

IUthority to amend licenses; CU-92-11, 36 NRC 47 (1992) 
IUthority to retain antitrust conditiOlll in I nuclear facility'l operating license; LBp-92-32, 36 NRC 269 

(1992) 
IUthority to review licensing boud orders; CU-92-1S, 36 NRC 251 (1992) 
deferral m action on discrimination pending decision by Secreury of Labor; D0-92-7, 36 NRC 338 

(1992); DO-92-B, 36 NRC 347 (1992) 
cnCorcanent Iction in discrimination cues; D0-92-7, 36 NRC 338 (1992); D0-92-8, 36 NRC 347 

(1992) 
See also Commission 

ODORANTS 
Iddition to ndiOlctive c:missiOlll U I .. fety meuwe; DPRM-92-2, 36 NRC 37 (1992) 

OPERATING UCENSE AMENDMENr 
aulhority to Ipprove; ClJ-92-n, 36 NRC 47 (1992) 
issuance prior to bearing contesting amendment; LBP-92-17, 36 NRC 23 (1992) 
spent fuel pool redesign; LBP-92-17, 36 NRC 23 (1992) 
to modif'y Iclministntive controls OYer usc of lpent fuel pool; LBP-92-28, 36 NRC 202 (1992) 

OPERATING UCENSE AMENDMENr PROCEEDINGS 
geographic proximity U basis for atanding to intenaIe in; LBP-92-28, 36 NRC 202 (1992); LBP-92-38, 

36 NRC 394 (1992) 
OPERATING UCENSES 

cxlalsion to n:c:apII= c:onIUUction period; LBp-92-Z7, 36 NRC 196 (1992) 
fonnn for challmga to; CU-92-12, 36 NRC 62 (1992) 

ORAL ARGUMENI' 
ClUSC for denial of; CU-92-12, 36 NRC 62 (1992) 
denial of requelt for; ClJ-92-12, 36 NRC 62 (1992) 

ORGANIZATIONS 
atanding to inIcna!e; LBP-92-23, 36 NRC 120 (1992) 

PENALTY 
for breach m protective order; LBP-92-15A, 36 NRC 5 (1992) 
See also Civil Penaltia 

PHYSICAL SECURITY 
Idequacy m SouIh Texal policia Ind procedures; DO-92-S, 36 NRC 231 (1992) 
CSCOIt rc:sponsibilitia or liccnscc employees; D0-92-5, 36 NRC 231 (1992) 
t.ailgating into prctected and vital llltion lreas; DO-92-S, 36 NRC 231 (1992) 
tnining m licensee employc:c:s in procedures for maintaining; DO-92-S, 36 NRC 231 (1992) 

PREJUDGMENr 
ltandanll for; LBP-92-32, 36 NRC 269 (1992) 

PRESIDING OmCER 
discn:tionary lulhority of; LBP-92-24, 36 NRC 149 (1992) 
jurisdiction OYer requeltS for relief under lection 2206; LBP-92-3S, 36 NRC 3SS (1992) 
responsibility to seck Ccmmission IUthorization for consolidation of proceedings; ClJ-92-13, 36 NRC 79 

(1992) 
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PRESSURE VALVES 
mislabeling of; DD-92-6, 36 NRC 325 (1992) 

PRICE-ANDERSON ACT 
financial qualifications noquircments for non-utility licensees under; DPRM-92-1, 36 NRC 31 (1992) 

PRMLEGE 
burden to establish; LBP-92-15A, 36 NRC 5 (1992) 

PRarECllVE ORDER 
denial of noquClt for; Cll-92-12, 36 NRC 62 (1992) 
penalty for breach of; LBP-92-15A, 36 NRC 5 (1992) 

RADIATION RELEASES 
low-Icvd, addition' of odorants to facilitate dc:tcction of; DPRM-92-2, 36 NRC 37 (1992) 

RADIATION SAFETY OfFICER 
delegation of Complete respmsibility and authority to; LBP-92-25, 36 NRC 156 (1992) 
IeVOCatiCII of license for deficiencies by; LBP-92-16, 36 NRC 15 (1992) 

RADIOACllVE EMISSIONS 
additiCII of odorants as a safety messure; DPRM:92-2, 36 NRC 37 (1992) 

RADIOACTIVE PLUMES 
technical discuuiCII of; DPRM-92-2, 36 NRC 37 (1992) 

RADIOGRAPHER 
faiIurc of licensee to provide operating and emergency procedures to; LBP-92-25, 36 NRC 156 (1992) 
performance of unlicensed activities as assistant to; LBP-92-25, 36 NRC 156 (1992) 

RADIOGRAPHIC EXPOSURE DEVICES 
failwe to mlrlc with licenscc's address Ind phone number; LBP-92-25, 36 NRC 156 (1992) 
failwe to perform surveys It time of storage of; LBP-92-25, 36 NRC 156 (1992) 
falsification of utilization logs; LBP-92-25, 36 NRC 156 (1992) 
unauthorized use of; LBP-92-25, 36 NRC 156 (1992) 

RADIOLOGICAL MONITORING 
use of odorants to facilitate; DPRM-92-2, 36 NRC 37 (1992) 

REACTOR CORE 
resin spill into; DD-92-6, 36 NRC 325 (1992) 

REAcroR OPERATORS 
sleeping in control room It Comanche Peak; DD-92-6, 36 NRC 325 (1992) 

REACTOR TRIPS 
content of licensee reports of; DD-92-6, 36 NRC 325 (1992) 

REGULATIONS 
intcrptetation of 10 C.P.R_ 2.763; Cll-92-12, 36 NRC 62 (1992) 
interpretation of 10 C.P.R_ Part SO; DPRM-92-1, 36 NRC 31 (1992) 
interpretation of 10 C.P.R_ Part 140; DPRM-92-1, 36 NRC 31 (1992) 
See also Rules of Practiee 

REOPEN1NG A RECORD 
affidavit noquirement for: Cll-92-12, 36 NRC 62 (1992) 
denial of noquClt for: Cll-92-12, 36 NRC 62 (1992) 
timeliness noquircment for; Cll-92-12, 36 NRC 62 (1992) 

REPOKfS 
of employee injuries; DD-92-6, 36 NRC 325 (1992) 
of incidents and reactor trips, CCl1tcnt of; DD-92-6, 36 NRC 325 (1992) 

RES JUDICATA 
applicability in NRC proceedings; LBP-92-32, 36 NRC 269 (1992) 

REVIEW 
Commission, denial because of a finding of no clear error or other substantial questions of law or 

policy; Cll-92-16, 36 NRC 351 (1992) 
interlocutory, standard for grant of; Cll-92-13, 36 NRC 79 (1992) 
of consolidatiCII order; LBP-92-16A, 36 NRC 18 (1992) 
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or initial decisions; LBP-92-2S. 36 NRC IS6 (1992) 
or lealemeztt agreements. purpoac or; LBP-92-18. 36 NRC 93 (1992) 
.tandud ror Commission grant or. without awaiting a reply rrom any n:sponding party; CU-92-13. 36 

NRC 79 (1992) 
REVOCATION OF liCENSE 

Coc deficiencies by radiation wety officer when: that officer is made completely n:sponsiblc; LBP-92-16, 
36 NRC IS (1992) 

Coc Cailure to pay 1iccnsc Cce; CU-92-14. 36 NRC 221 (1992); LBP-92-33. 36 NRC 312 (1992) 
JeUOIIS ror; LBP-92-2S. 36 NRC 156 (1992) 

REVOCATION ORDER 
n:sponaibility or licensee to answer charges in; LBP-92-33. 36 NRC 312 (1992) 

RULEMAKINO ' 
.tandud ror doc:kcting petitions ror; DPRM-92-2, 36 NRC 37 (1992) 

RULES OF PRACTICE 
affidavit requirement ror reopening a record; CU-92-12, 36 NRC 62 (1992) 
amendment or hcuing petitim in inCocrrual hearing; LBP-92-24. 36 NRC 149 (1992) 
amendment or ~~on petitions; LBP-92-27. 36 NRC 196 (1992) 
co1l.atcn1 moppcl; LBP-92-23. 36 NRC 120 (1992) 
Commission lUpc:visory aUlhorlty aver adjudications; CU-92-13. 36 NRC 79 (1992) 
contc:nIim mjUlrcmcnt ror ~on; LBP-92-23. 36 NRC 120 (1992) 
discoYcy or lecurity plans; LBP-92-1SA. 36 NRC S (1992) 
cliscretimuy inIerlocutory review or consolidatim order; CU-92-13. 36 NRC 79 (1992) 
cliscretimuy ltanding to intervene; LBP-92-23. 36 NRC 120 (1992) 
dismissal or proceedings with prejudice; LBP-92-29. 36 NRC 22S (1992) 
five-raaor teat ror late ~on; CU-92-12, 36 NRC 62 (1992) 
rorum Cor chalIonges to operating licenses; CU-92-12, 36 NRC 62 (1992) 
good calllC ror delay in filing ~m petitim; CU-92-12, 36 NRC 62 (1992); LBP-92-19. 36 NRC 

98 (1992) 
governing rule In confIia between a Subpart 0 rule and a Ipccial rule in another IUbpart; CU-92-13. 

36 NRC 79 (1992) 
hearing on whclhcr petitioner baa met criteria Cor ltanding; LBP-92-38. 36 NRC 394 (1992) 
immediate efi'ectivenes. review; LBP-92-34. 36 NRC 317 (1992) 
injwy-in-ract .tandud ror ltanding to intervene; LBP-92-19. 36 NRC 98 (1992) 
Interest rcquinmezn Cor Intcrvcntim; CU-92-12, 36 NRC 62 (1992); LBP-92-3S. 36 NRC 3SS (1992) 
interlocutory review ltandud; CU-92-13. 36 NRC 79 (1992) 
jurisdiaim. timcliness or chalIonges to; LBP-92-32, 36 NRC 269 (1992) 
late-filed areal or concern in inConnal hearings; LBP-92-24. 36 NRC 149 (1992) 
motim Cor reconaidentim in inConnal hcuings; LBP-92-3S. 36 NRC 3SS (1992) 
oral argument; CU-92-12, 36 NRC 62 (1992) 
mganizatimal ItandIng to intervene; LBP-92-23. 36 NRC 120 (1992) 
plcsding noquirancnts Cor contentions; LBP-92-23. 36 NRC 120 (1992) 
premature ICqIlestl Cor Illy in inCocrrual proceedings; LBP-92-3S. 36 NRC 3SS (1992) 
proccdwes applicable to hearing on materials license denial; CU-92-13. 36 NRC 79 (1992) 
proprletuy determinations; LBP-92-1SA. 36 NRC S (1992) 
protection oC conlidcmial inConnatim Crom cIiscl~ CU-92-12, 36 NRC 62 (1992) 
repose doctrines in NRC proc:cedings; LBP-92-32, 36 NRC 269 (1992) 
Icrvicc oC documents on petitimen; LBP-92-23. 36 NRC 120 (1992) 
lettlemcnt agreemezn u ClIIIC Cor dismissal or procccding with prejudice; LBP-92-30. 36 NRC 227 

(1992) 
.pecifying areu oC concern in inCocrrual hearings; LBP-92-24. 36 NRC 149 (1992) 
standud Cor Commission grant oC review without awaiting a reply fran any responding party; 

CU-92-13. 36 NRC 79 (1992) 
ItandIng to intervene; LBP-92-23. 36 NRC 120 (1992) 
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rtanding 10 intervene in cmstruction permit cxtmsicn procccdings; LBP-92-37, 36 NRC 370 (1992) 
standing 10 intervene in c!ecommissicning proceeding; lBP-92-24, 36 NRC 149 (1992) 
ltanding 10 intervene on basis of ltanding in an culier procccding; LBP-92-27, 36 NRC 196 (1992) 
timeliness requirement for reopening a record; CU-92-12, 36 NRC 62 (1992) 
zone of interests for rtanding to intervene; LBP-92-23, 36 NRC 120 (1992) 

SANCTIONS 
for ncncanpliance wilh pleading requirements for inle%Vention petiticns; LBP-92-26, 36 NRC 191 (1992) 

SEALED SOURCES 
inventories of; LBP-92-25, 36 NRC 156 (1992) 

SECURITY 
documents, willfu1 falsilicaticn of; DOo92-5, 36 NRC 231 (1992) 

SECURITY PLANS 
discovery of; lBP-92-15A, 36 NRC 5 (1992) 

SERVICE OF DOCUMENTS 
on petiticnem; LBP-92-23, 36 NRC 120 (1992) 
sanction for failure 10 comply wilh requirements for; LBP-92-26, 36 NRC 191 (1992) 

SET1l..EMENf AGREEMENf 
dismissal of proceeding wilh prejudice because of; LBP-92-30, 36 NRC 227 (1992) 
licensing boud rmew of; LBP-92-30, 36 NRC 227 (1992) 
licensing boud rmew of, prior to dismisul of proceeding wilh prejudice; lBP-92-29, 36 NRC 22S 

(1992) 
purpose of licensing board rmew of; LBP-92-18, 36 NRC 93 (1992); LBP-92-21, 36 NRC 117 (1992) 
Staff agreement 10 forego furlher action against licensee IS term of; CU-92-15, 36 NRC 251 (1992) 
terminaticn of proc:ecding because of; CU-92-15, 36 NRC 251 (1992) 

SlnPPlNG CONTAINERS 
for ndiOictive material, failure 10 properly made; LBP-92-25, 36 NRC 156 (1992) 

SHOW-CAUSE PROCEEDINGS 
ltandard for institution of; DOo92-5, 36 NRC 231 (1992); DOo92-6, 36 NRC 325 (1992) 

SPECIAL NUCLEAR MATERIAL 
confidentiality of material control and accountability prognm; LBP-92-15A, 36 NRC 5 (1992) 

SPENT RJEL POOL 
criticality analysis errors for; lBP-92-17, 36 NRC 23 (1992); lBP-92-28, 36 NRC 202 (1992) 
license amendment for redesign of; LBP-92-17, 36 NRC 23 (1992) 
penalty for lOllS of cooling 10; DOo92-6, 36 NRC 325 (1992) 
resin releases intO; DOo92-6, 36 NRC 325 (1992) 

STANDING TO INfERVENE 
application of judicial concepts in NRC procccdings; lBP-92-23, 36 NRC 120 (1992); LBP-92-28, 36 

NRC 202 (1992) 
claim of denial of right 10 appear in anolher proceeding IS basis for; lB P-92-3 7, 36 NRC 370 (1992) 
discreticnuy; lBP-92-23, 36 NRC 120 (1992) 
financial inlereltS al basis for; LBP-92-23, 36 NRC 120 (1992); lBP-92-37, 36 NRC 370 (1992) 
geographical proximity IS basis in decanmissioning procccding; lBP-92-23, 36 NRC 120 (1992); 

LBP-92-28, 36 NRC 202 (1992); lBP-92-38, 36 NRC 395 (1992) 
hearing on ,.hclher petitioner has met criteria for; LBP-92-38, 36 NRC 394 (1992) 
in cmstruction permit extmsicn procccdingS; lBP-92-37, 36 NRC 370 (1992) 
injury in fact in dccommissicning proceeding; LBP-92-2A, 36 NRC 149 (1992) 
injury-in-fact lhowing for; LBP-92-19, 36 NRC 98 (1992); lBP-92-37, 36 NRC 370 (1992) 
injury 10 informational inlereltS IS basis for; LBP-92-23, 36 NRC 120 (1992) 
newly acquired, IS basis for late intervc:nticn; LBP-92-19, 36 NRC 98 (1992) 
cnganiz:lticnal, rcprescntaticn requirements for; LBP-92-23, 36 NRC 120 (1992); LBP-92-28, 36 NRC 

202 (1992) 
pleading requirements 10 establish; lBP-92-23, 36 NRC 120 (1992) 
ltanding in an earlier procccding IS basis for; LBP-92-27, 36 NRC 196 (1992) 
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STATE OF UTAH 
hearing ftlqUest on materials license amendment; LBP-92-20, 36 NRC 112 (1992) 

STATIrrORY CONSTRUcnON 
dd'en:ncc gival to 1egis1ative body in its choice of which aspects of • particular evil it wishes to 

eliminate; LBP-92-32, 36 NRC 269 (1992) 
gencn1 JUles for; LBP-92-32, 36 NRC 269 (1992) 
language of mandatory dim:tim and exclusivity; LBP-92-16A, 36 NRC 18 (1992) 
legialative history IO\IrCCS; LBP-92-32, 36 NRC 269 (1992) 
weight. gival to legialative history; CIJ-92-IO, 36 NRC 1 (1992) 
weight. gival to plain language of • IUIIlIe; LBP-92-32, 36 NRC 269 (1992) 

STAY 
appeal of cIeniaI of request for, LBP-92-22, 36 NRC 119 (1992) 
burden m proponent cl ftlqUest for, LBP-92-20, 36 NRC 112 (1992) 
criteria for pn1 of; LBP-92-20, 36 NRC 112 (1992) 
of materials liccme amendment pending completion of adjudication, denial of request for, LBP-92-20, 

36 NRC 112 (1m) 
prematwe ftlqUest for, LBP-92-3S, 36 NRC 3SS (1992) 

SUBPART G PROCEEDINGS 
consolidaticn with Subpart L proceedings; CIJ-92-13, 36 NRC 79 (1992); LBP-92-16A, 36 NRC 18 

(1992) 
SUBPART L PROCEEDINGS 

Commiaaion approval needed for application of alternative bearing procedUICS for; CIJ-92-13, 36 NRC 
79 (1992) 

consolidaticn with Subpart G proceedings; CIJ-92-13, 36 NRC 79 (1992); LBP-92-16A, 36 NRC 18 
(1992) 

See also Informal Hearings 
SUBPOENAS 

moticn to quash or modify; CIJ-92-IO, 36 NRC 1 (1992) 
SUSPENSION OF UCENSE 

denial of ftlqI1est for; CU-92-12, 36 NRC 62 (1992) 
TECHNICAL SPECIFlCATIONS 

license amendment 10 incorporate spent fuel pool redesign in; LBP-92-17, 36 NRC 23 (1992) 
TERMINATION OF PROCEEDING 

Ic:ttlement as-ment al basis for, CIJ-92-IS, 36 NRC lSI (1992); LBP-92-18, 36 NRC 93 (1992); 
LBP-92-2I, 36 NRC 117 (1992) 

TESTIMONY 
voluntuy, transcript rights on; CU-92-IO, 36 NRC 1 (1992) 

TRAINING 
lcauity procedures, licensee employee ftlqI1iremcnlS for; DO-92-S, 36 NRC 231 (1992) 

TRANSCRIPTS 
or compelled interviews, right. of witness to; CU-92-IO, 36 NRC I (1992) 

VIOU.TION 
of environmcnIal qualification rcquin:mc:nts for dc:ctrlc:al equipment important to .. fety, civil penalty for; 

LBP-92-2I, 36 NRC 117 (1992) 
WITNESSES 

transc:rlpt rlght.a of; CU-92-IO, 36 NRC I (1992) 
ZONE OF INfERESTS 

for materla1a lioense amendment bearings; lBP-92-20, 36 NRC 112 (1992) 
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APOll.O, PENNSYLVANIA RJEL FABRICATION FACIUrY; Docket No. 70-13S-DCOM 
DECOMMISSIONING; September 4, 1992; MEMORANDUM AND ORDER (Allowing Petitioners 10 

Amend or Supplement Their Hearing Request); LBP-92-24, 36 NRC 149 (1992) 
DECOMMISSIONING; November 12, 1992; MEMORANDUM AND ORDER (Denying Petitioners' 

Request for Immediate Cessation of Site Cleanup Activities); LBP-92-31, 36 NRC 25S (1992) 
DECOMMISSIONING; December 10, 1992; MEMORANDUM AND ORDER (Denying Petitioners' 

Request for Reconsideration of Stay Denial Order); LBP-92-3S, 36 NRC 3SS (1992) 
CLAIBORNE ENRICHMENT CENTER; Docket No_ 70-307O-ML 

MATERIALS UCENSE; July B, 1992; MEMORANDUM AND ORDER (Ruling on Discovery 
Disputes Pertaining 10 Contentions L and M); LBP-92-lSA, 36 NRC S (1992) 

COMANCHE PEAK STEAM ELECTRIC STATION, Unit 2; Docket No_ S0-446-CPA 
CONSTRUCTION PERMIT AMENDMENT; December IS, 1992; MEMORANDUM AND ORDER 

(Ruling on Intervention Petitions and Terminating Proceeding); LBP-92-37, 36 NRC 370 (1992) 
COMANCHE PEAK STEAM ELECfRIC STATION, Units 1 and 2; Docket NOII_ S0-44S, S():446 

REQUEST FOR ACTION; November 19, 1992; DIRECTOR'S DECISION UNDER 10 c.F.R. 
12.206; D0-92-6, 36 NRC 325 (1992) 

COMANCHE PEAK STEAM ELECfRIC STATION, Units 1 and 2; Docket NOlI. S0-44S-0L&CPA, 
SO-446-OL 

OPERATING UCENSE AND CONSTRUCTION PERMIT AMENDMENT; August 12, 1992; 
MEMORANDUM AND ORDER; ell-92-12, 36 NRC 62 (1992) 

DAVIS-BESSE NUCLEAR POWER STATION, Unit 1; Docket No. SO-346-A 
ANTITRUST; August 6, 1992; MEMORANDUM AND ORDER (Granting City of Brook Park 

Motion for Late Intervention); LBP-92-19, 36 NRC 98 (1992) 
ANTITRUST; August 12, 1992; MEMORANDUM AND ORDER; ell-92-ll, 36 NRC 47 (1992) 
ANTITRUST; November IB, 1992;·DECISION (Granting Summary Disposition in Favor of NRC 

Staff and Intervenors on "Bedrock" Lego! Issue and Denying Applicants' Requests 10 Suspend 
Antitrust Ucensc Conditions; Dismissing Contentions on Staff BilS; and Terminating Proceeding); 
LBP-92-32, 36 NRC 269 (1992) 

DIABLO CANYON NUCLEAR POWER PLANT, Units 1 and 2; Docket NOlI. SO-27S-OI.A-2, 
S0-323-OLA-2 

OPERATING UCENSE AMENDMENT; September 24,1992; MEMORANDUM AND ORDER 
(Filing Schedules and PtdIearing Conference); LBP-92-27, 36 NRC 196 (1992) 

ENRICO FERMI ATOMIC POWER PLANT, Unit 2; Docket No. SO-341 
REQUEST FOR ACTION; November 25, 1992; DIRECTOR'S DECISION UNDER 10 c.F.R. 

12.206; D0-92-B, 36 NRC 347 (1992) 
GEO-TECH LABORATORIES; Docket No. 030-20693 

MATERIALS UCENSE REVOCATION; October 21,1992; MEMORANDUM AND ORDER; 
ell-92-14, 36 NRC 221 (1992) 

MATERIALS UCENSE REVOCATION; November IB, 1992; MEMORANDUM AND ORDER 
(Providing for Geo-Tech'. Answer 10 Revocation Order); LBP-92-33, 36 NRC 312 (1992) 

JOSEPH M. FARLEY NUCLEAR PLANT, Units 1 and 2; Docket Nos. SO-348-CivP, S0-364-CivP 
CIVIL PENALTY; August 12, 1992; MEMORANDUM AND ORDER (Approving Scttlemmt 

Agreement and Terminating Proceeding); LBP-92-21, 36 NRC 117 (1992) 
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MIILSTONE NUa.EAR POWER STATION, Unit 2; Docket No. 50-336-0LA 
OPERATING UCENSE AMENDMENr: My 29, 1992: MEMORANDUM AND ORDER 

(Establishing Pleading Schedule): LBP·92·17, 36 NRC 23 (1992) 
OPERATING UCENSE AMENDMENr: Scptember 17, 1992; MEMORANDUM AND ORDER 

(Impocing Sanctions upon CCMN Ind Striking Petitions): lBP·92·26, 36 NRC 191 (1992) 
OPERATING UCENSE AMENDMENr: Scptembcr 30, 1992; MEMORANDUM AND ORDER 

(Ruling on Petitions Car Leave to Intervene): lBP·92·28, 36 NRC 202 (1992) 
PALO VERDE NUCLEAR GENERATING STATION, Units I, 2, and 3: Docket Nos. So-S28, So-S29, 

50-S30 
REQUEST FOR ACTION: August 12, 1992; FINAL DIRECTOR'S DECISION UNDER 10 C.F.R. 

12.206: D0-92-4, 36 NRC 143 (1992) 
REQUEST FOR ACTION: November 24, 1992; DIRECTOR'S DECISION UNDER 10 C.F.R. 

12.206: D0-92-7, 36 NRC 338 (1992) 
PERRY NUCLEAR POWER PLANT, Unit I): Docket Nos. So-44o-A 

ANTITRUST: August 6, 1992; MEMORANDUM AND ORDER (Granting City or Brook Parle 
Motion foc Late Intcrvattian): LBP·92-19, 36 NRC 98 (1992) 

ANTITRUST: August 12, 1992; MEMORANDUM AND ORDER: CU·92-11, 36 NRC 47 (1992) 
ANTITRUST: November 18, 1992; DECISION (Granting Summary Disposition in Favor or NRC 

Staff and Intc:venon on "Bcdroc:k" Legal Issue and Denying Applicants' Requcats to Suspend 
Antitrult Uccnsc Canditions: Dismissing Cmtcntions m Staff Bias; and Terminating Procccding); 
lBP·92·32, 36 NRC 269 (1992) 

RANCHO SECO NUCLEAR GENERATING STATION: Docket No. 50-312·DCOM 
DECOMMISSIONING; August 20, 1992; PREHEARlNG CONFERENCE ORDER (rerminating 

Proceeding): LBP·92-23, 36 NRC 120 (1992) 
soum TEXAS PROJECf, Units 1 and 2: Docket Nos. 50-498, 50-499 

ENFORCEMENr: July 2, 1992; MEMORANDUM AND ORDER; CU-92·10, 36 NRC 1 (1992) 
REQUEST FOR ACTION: October 5, 1992; DIRECTOR'S DECISION UNDER 10 CF.R. 12206; 

DO-92-5, 36 NRC 231 (1992) 
TIIREE MILE ISLAND NUCLEAR STATION, Unit 2; Docket No. 5o-320-0LA·2 

OPERATING UCENSE AMENDMENr: October 5,1992; MEMORANDUM AND ORDER 
(Dismissing Proceeding): LBP·92·29, 36 NRC 22S (1992) 

OPERATING UCENSE AMENDMENr: October 16, 1992; MEMORANDUM AND ORDER 
(RccorWdcring Order Dismissing Proceeding): LBP·92-30, 36 NRC zn (1992) 

VOOTLE ELECI1UC GENERATING PLANT, Units 1 and 2; Docket Nos. 50-424-0LA·3, 50-42S·0LA·3 
OPERATING UCENSE AMENDMENr: Dcccmbcr 24,1992; MEMORANDUM AND ORDER 

(Factual Dispute About Rcaidencc; Evidcntiuy Hcaring): LBP·92·38, 36 NRC 394 (1992) 
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