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PREFACE 

This is the thirty-seventh volume of issuances (1- SIS) of the Nuclear Regulatory 
Commission and its Atomic Safety and Licensing Boards, Administrative Law 
Judges, and Office Directors. It covers the period from January 1, 1993 - June 30, 
1993. 

Atomic Safety and Licensing Boards are authorized by Section 191 of the 
Atomic Energy Act of 1954. These Boards, comprised of three members conduct 
adjudicatory hearings on applications to construct and operate nuclear power 
plants and related facilities and issue initial decisions which, subject to internal 
review and appellate procedures, become the fmal Commission action with respect 
to those applications. Boards are drawn from the Atomic Safety and Licensing 
Board Panel, comprised of lawyers, nuclear physicists and engineers, environmen
talists, chemists, and economists. The Atomic Energy Commission first established 
Licensing Boards in 1962 and the Panel in 1967. 

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety 
and Licensing Appeal Boards to exercise the authority and perform the review 
functions which would otherwise have been exercised and performed by the 
Commission in facility licensing proceedings. In 1972, that Commission created an 
Appeal Panel, from which are drawn the Appeal Boards assigned to each licensing 
proceeding. The functions performed by both Appeal Boards and Licensing Boards 
were transferred to the Nuclear Regulatory Commission by the Energy 
Reorganization Act of 1974. Appeal Boards represent the fmal level in the 
administrative adjudicatory process to which parties may appeal. Parties, however, 
are permitted to seek discretionary Commission review of certain board rulings. 
The Commission also may decide to review, on its own motion, various decisions 
or actions of Appeal Boards. 

On June 29, 1990, however, the Commission voted to abolish the Atomic Safety 
and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,1991. In 
the future, the Commission itself will review Licensing Board and other 
adjudicatory decisions, as a matter of discretion. See 56 Fed. Reg. 29 & 403 (1991). 

The Commission also has Administrative Law Judges appointed pursuant to the 
Administrative Procedure Act, who preside over proceedings as directed by the 
Commission. 

The hardbound edition of the Nuclear Regulatory Commission Issuances is a 
fmal compilation of the monthly issuances. It includes all of the legal precedents 
for the agency within a six-month period. Any opinions, decisions, denials, 
memoranda and orders of the Commission inadvertently omitted from the monthly 
softbounds and any corrections submitted by the NRC legal staff to the printed 
softbound issuances are contained in the hardbound edition. Cross references in 
the text and indexes are to the NRCI page numbers which are the same as the page 
numbers in this publication. 

Issuances are referred to as follows: Commission--CU, Atomic Safety and 
Licensing Boards--LBp, Administrative Law Judges--AU, Directors' Decisions-
DO, and Denial of Petitions for Rulemaking-DPRM. 

The summaries and headnotes preceding the opinions reported herein are not 
to be deemed a part of those opinions or to have any independent legal significance. 
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In the Matter of 

Cite as 37 NRC 1 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Rerillck 
E. Gall de Planque 

TEXAS UTlU"nES ELECTRIC 
COMPANY, et a/. 

(Comanche Peak Steam Electric 
Station, Unit 2) 

CU-93-1 

Docket No. 50-446 

January 29, 1993 

The Commission denies the request of Citizens for Pair Utility Regulation 
(CFUR) for a hearing on the proposed issuance of an operating license for 
Comanche Peak. Unit 2. The Commission finds that it cannot reopen the hearing 
on the Unit 2 proceeding as a matter of discretion, based on a hearing request 
that does not address the criteria for late intervention and reopening of the record. 
The Commission does not preclude CFUR from filing a renewed hearing request 
that addresses the relevant regulatory standards. 

RULES OF PRACTICE: REOPENING OF RECORD (PRIOR TO 
LICENSE ISSUANCE) 

Until the full-power license for a nuclear reactor has actually been issued, the 
possibility of a reopened hearing is not entirely foreclosed; a person may request 
a hearing concerning that reactor, even though the original time period specified 
in the Federal Register notice for filing intervention petitions has expired, if the 
requester can satisfy the late intervention and reopening criteria. 
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RULES OF PRACTICE: REOPENING OF RECORD; LATE 
INTERVENTION 

A person seeking a discretionary hearing after the expiration of the time 
period for filing intervention petitions should either address the late intervention 
and reopening criteria or explain why they do not apply. 

RULES OF PRACTICE: REOPENING OF RECORD (PARTY 
WITHDRAWAL) 

A party that voluntarily withdraws from a proceeding that was later resolved 
by a settlement agreement must satisfy the late intervention standards before 
seeking to reopen the record of that proceeding. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

This matter is before the Commissio.n on a request by the Citizens for Pair 
Utility Regulation ("CFUR" or "Petitioner") asking that the Commission issue 
a Federal Register notice offering a hearing on the proposed issuance of an 
operating license for Unit 2 of the Comanche Peak Steam Electric Station 
("Comanche Peak"). The Licensee, Texas Utilities Electric Company ('WEC" 
or "Licensee") and the NRC Staff have responded in opposition to the request 
After due consideration, we deny CFUR's request for the reasons stated below. 

ll. BACKGROUND 

On February 5, 1979, the NRC published a Federal Register notice announc
ing TUEC's request for an operating ~cense for both Unit 1 and Unit 2 of 
Comanche Peak. See 44 Fed. Reg. 6995 (Feb. 5, 1979). CFUR filed a timely 
petition to intervene and a request for a hearing on the requested licenses. On 
June 27, 1979, the Licensing Board issued an order granting CFUR's petition 
to intervene in the proceeding. See LBP-79-18, 9 NRC 728 (1979). The or
der also granted two other petitions to intervene from two other organizations 
and granted a request from the State of Texas to participate as an "interested 

. state." Subsequently, the Licensing Board issued an unpublished order on April 
2, 1982, granting CFUR's request to withdraw from the proceeding. A second 
intervenor had already withdrawn in 1981. 
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The proceeding continued with the Citizens Association for Sound Energy 
(,'CASE") as the sole intervenor until the parties reached a settlement agreement 
dismissing the proceeding. See LBP-88-18A. 28 NRC 101 (1988); LBP-88-
18B. 28 NRC 103 (1988). At that time. CFUR attempted to re-intervene 
in the proceeding; however. the Commission found that CFUR had failed to 
demonstrate that its petition met the criteria for late intervention in 10 C.F.R. 
§ 2.714(a)(I)(i)-(v). See CLI-88-12. 28 NRC 605. 609 (1988). as modified. CLI-
89-6. 29 NRC 348 (1989). CFUR filed a petition for review of that denial but 
the Commission's decision was upheld. Citizens for Fair Utility Regulation v. 
NRC. 898 F.2d 51 (5th Cir.). cert. denied. 111 S. Ct. 246 (1990). 

The NRC Staff issued a full-power operating license to WEC for Comanche 
Peak Unit 1 on April 17. 1990. The NRC Staff has now completed its 
preliminary reviews and is currently preparing to issue a low-power license for 
Comanche Peak Unit 2. 

m. ANALYSIS 

Issuance of the full-power license for Unit 1 closed out the opportunity for a 
hearing on the Unit 1 operating license under the 1979 Federal Register notice; 
however. until the full-power license for Unit 2 has actually been issued, the 
possibility of a reopened hearing is not entirely foreclosed. fur example, a 
person may request a hearing concerning the Unit 2 operating license under the 
1979 Federal Register notice if the requestor can satisfy the late intervention 
and reopening criteria See Texas Utilities Electric Co. (Comanche Peak Steam 
Electric Station. Units 1 and 2). CLI-92-1. 35 NRC 1.6 n.5 (1992) ("CLI-92-
1"). 

In essence. CFUR's request constitutes a petition for late intervention and to 
reopen the record. However. CFUR has failed to address the standards governing 
such requests set out in 10 C.F.R. Part 2. Therefore. it appears that CFUR is 
asking the Commission to reopen the hearing on the Comanche Peak Unit 2 
operating license as a matter of discretion without applying the Commission's 
late intervention and reopening standards. Yet CFUR offers no explanation 
why the Commission should ignore the standards in 10 C.F.R. Part 2 for late 
intervention and reopening such as CFUR proposes. CFUR does assert that 
new issues have arisen since the initial hearings and that hearings on these 
matters could be beneficial. Whether the issues are. in fact, new and whether 
the hearings could be beneficial in resolving them must be weighed against 
the tardiness with which the petition has been presented to the Commission. 
the contribution the petitioners could make in resolving those issues. and the 
resulting delay in the proceeding. This is the very purpose for which the late 
intervention and reopening standards were created. We decline to ignore these 
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standards and, therefore, we deny CFUR's request. By this decision, we do not 
preclude CFUR from filing a renewed request for a hearing that addresses the 
relevant regulatory standards.1 

For the above reasons, we deny CFUR's request for a discretionary offer of 
reopened hearings on the Comanche Peak Unit 2 operating license.2 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 29th day of January 1993. 

For the Commission, 

SAMUEL J. CHILK 
Secretary of the Commission 

1 A. we noled in Cll-92-I. one must lim become a party to a proceeding before seeking to reopen that procccding. 
Su "Mrally Cll-92-I. Because CFUR had wluntaruy withdrawn from the original COIrIIJIII:M P,al. proceedings 
before the ICIIlcmcnt agn:ancnt was COlcludcd. CFUR does net now have the right to ICCIt to reopen the record 
of the proceeding without lUst ICCIting late intervention in the proceeding. In addition. as we also poinIed out in 
ClJ-92-I.1ate intervention and ~ is now available only with regard to the Unit 2 proceedings. Cll-92-1. 
35 NRC at 6 n.S. 
2We have reviewed the technical allegations raised in the CFUR Request and the =poosca to thOllO allegations 
by beth the Licensee and tho Staff. In light of tho affidavits attached to tho StalT'. Response. we lind no public 
health and .. rety reason to prevent issuance or tho low-power lic:cnse for Unit 2 at this time. 
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In the Matter of 

Cite as 37 NRC 5 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Charles Bechhoefer, Chairman 
Dr. Jerry R. Kline 
Frederick J. Shon 

LBP-93-1 

Docket Nos. 5Q-27S-0LA-2 
SQ-323-0LA-2 

(ASLBP No. 92-669-03-0LA-2) 
(Construction Period Recovery) 

(Facility Operating LIcense 
Nos. DPR-80, DPR-82) 

PACIFIC GAS AND ELECTRIC 
COMPANY 

(Diablo Canyon Nuclear Power 
Plant, Units 1 and 2) January 21, 1993 

The Licensing Board grants the request for a hearing/petition for leave to 
intervene of a petitioner in a proceeding concerning the proposed extension 
of operating licenses to recover or recapture into those licenses the period of 
construction of the reactors. 

RULES OF PRACTICE: STANDING 

To establish standing, a petitioner must demonstrate that it has suffered or 
will suffer "injury in fact," that the injury falls within the zone of interests 
sought to be protected by the statutes being enforced, and that the injury is 
redressable by a favorable decision in the proceeding. Public Service Co. of 
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New Hampshire (Seabrook Station, Unit I), 0.1-91-14, 34 NRC 261, 266-67 
(1991). 

RULES OF PRACTICE: STANDING (INJURY IN FACT) 

A demonsuation of "injury in fact" must be actual but need not be substantial. 
Houston Ughting and Power Co. (South Texas Project, Units 1 and 2), LBP-
79-10,9 NRC 439, 447-48 (1979), aff'd, ALAB-549, 9 NRC 644 (1979). The 
incremental risk of reactor operation for an additional 12-15 years is sufficient to 
invoke the presumption of injury in fact for persons resident from 10 to 20 miles 
from the facility. To require a direct showing would in effect emasculate the 
hearing procedures by offering a hearing that could not in fact lik~ly be obtained. 
Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-I), 
ALAB-619, 12 NRC 558, 564 (1980). 

RULES OF PRACTICE: STANDING 

A group does not have standing to assert the interest of plant workers, where 
it has no such workers among its members. 

RULES OF PRACTICE: CONTENTIONS 

The Commission's revised contention rule, which "raise[d] the threshold" 
for the submission of contentions, has been held valid on its face, although 
susceptible to misapplication so as improperly to deny the admissibility of 
contentions raising material issues. Union of Concerned Scientists v. NRC, 920 
F.2d 50 (D.C. Cir. 1990). 

ADJUDICATORY HEARINGS: SCOPE OF REVIEW 

The scope of review for construction period recapture proceedings may be 
broader than that for license renewal. inasmuch as the Commission issued a new 
rule (10 C.P.R. Part 54) for license renewal specifically spelling out and limiting 
the scope of such proceedings. 

RULES OF PRACTICE: SCHEDULING OF HEARINGS 

Even though a license amendment request is filed many years prior to its 
actual need, it will not be deemed premature where there is no specified 
application period. However, any conditions found necessary will be applied as 
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of the date of the licensing board's final decision or (assuming that the board 
does not bar the amendments) of the license amendment, whichever comes later. 

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING 
(EXCLUSIVITY) 

Although the 10 C.F.R. § 2.206 forum may be technically available for a 
petitioner that wishes to assert operational problems, it is not the exclusive 
forum. Where operational issues are relevant to a recapture proceeding, they 
may also be raised in that proceeding. Moreover, the hearing rights available 
through a section 2.206 petition are scarcely equivalent to, and not an adequate 
substitute for, hearing rights available in a licensing proceeding. See Washington 
Public Power Supply System (wpPSS Nuclear Project No.3), ALAB-747, 18 
NRC 1167, 1175-77 (1983). 

RULES OF PRACTICE: LmGABILITY OF ISSUES 

In a construction period recapture proceeding, implementation of mainte
nance and surveillance programs may be challenged, even though the paper 
programs are not being modified. Irrespective of how comprehensive a program 
may appear on paper, it will be essentially without value unless it is timely, 
continuously, and properly implemented. 

RULES OF PRACTICE: LITIGABILITY OF ISSUES 

Numerous, repetitious cited violations or other incidents may form the basis 
for a contention questioning the adequacy of a maintenance or surveillance 
program, even though none of the individual violations or other incidents rises 
to the level of a serious safety issue. When sufficient repetitive or similar 
incidents are demonstrated, aggregation and/or escalation of sanctions may be 
in order. 

RULES OF PRACTICE: CONTENTIONS 

In proving its claim, a petitioner is not limited to the specific facts relied on 
to have its contention accepted, as long as the additional facts are material to 
the contention. 

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES 

The "ironclad obligation" of a petitioner to examine publicly available doc
umentary evidence in support of its contentions applies only to information in 
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support of a contention. A requirement also to examine contrary publicly avail
able documentary evidence would unduly exacerbate the considerable threshold 
that a petitioner must already meet under the current revised contention rules. 

NEPA: LONG-TERM STORAGE 

A contention attempting to raise an issue of the lack of long-term spent fuel 
storage is barred as a matter of law from operating license and operating license 
amendment proceedings. 10 C.F.R. §§ 51.23(a), 51.53(a). 

EMERGENCY PLANS: CONTENT 

The Commission has limited the scope of litigation on emergency prepared
ness exercises to a consideration of whether the results of an exercise indicate 
that emergency plans are fundamentally flawed. 

RULES OF PRACTICE: JURISDICTION OF BOARDS 

A contention challenging the appropriateness of a "no significant hazards 
consideration" finding of the NRC Staff is outside the Board's jurisdiction. It 
is solely within the province of the Staff. 10 C.F.R. § 50.58{b)(6). 

NEPA: PROCEDURES 

In a situation where an Environmental Impact Statement (EIS). is neither 
required nor categorically excluded, a contention seeking an EIS, filed prior to 
the Staff's issuance of an Environmental Assessment (EA), is premature. After 
Staff issuance of an EA, a late-filed contention may be submitted (assuming the 
EA does not call for an EIS). 

PRE HEARING CONFERENCE ORDER 
(Ruling upon Intervention Petition and 

Authorizing Hearing) 

This proceeding involves the proposed amendment of the operating licenses 
for the Diablo Canyon Nuclear Power Plant, Units 1 and 2, to extend the life 
of those licenses by more than 13 years (for Unit 1) and almost 15 years (for 
Unit 2). As explained in our Memorandum and Order (Filing Schedules and 
Prehearing Conference), LBP-92-27, 36 NRC 196 (1992) (hereinafter, "LBP-92-
27,,), the amendments are intended to ''recover'' or "recapture" into the operating 
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licenses the period of construction for the reactors, to conform the licenses with 
Commission practice, in effect since 1982, of licensing nuclear reactors for a 
40-year period of operation. 

In LBP-92-27. we also considered a petition for leave to intervene and 
request for a hearing filed by San Luis Obispo Mothers for Peace (uMFP" 
or "Petitioner',). We pointed out that petitioners for intervention had a right 
to amend their petitions, and we established schedules for the filing of any 
such amendment and responses by Pacific Gas & Electric Co. ("PG&E" or 
"Applicant,,) and the NRC Staff. 

In accord with those schedules, MFP on October 26, 1992, filed a supplement 
to its petition. The Applicant and NRC Staff filed timely responses on November 
18, 1992. and November 30, 1992, respectively} On December 10, 1992, we 
held a prehearing conference in San Luis Obispo, California, to consider these 
filings.1 

As outlined in LBP-92-27. a petitioner for intervention must, as a requirement 
to achieve party status, establish that it has standing and that it has proffered at 
least one viable contention. The Applicant opposes MFP's revised petition, for 
both lack of standing and the failure to assert a valid contention. The Staff also 
opposes MFP's petition, based on lack of a valid contention. 

For the reasons set forth below, we are hereby granting MFP's petition for 
leave to intervene and request for a hearing. In view of that action, we are also 
issuing a Notice of Hearing. 

I. STANDING 

As set forth in LBP-92-27, to establish standing, the petitioner must demon
strate that it has suffered or will suffer "injury in fact," that the injury falls within 
the zone of interests sought to be protected by the statutes being enforced -
here, the Atomic Energy Act or the National Environmental Policy Act (NEPA) 
- and that the injury is redressable by a favorable decision in the proceeding. 
Public Service Co. of New Hampshire (Seabrook Station, .Unit 1), CLI-91-14. 
34 NRC 261. 266-67 (1991). In addition, a group such as MFP. to the extent 
it asserts standing as a representative of the interests of its members (as is the 
case here), must demonstrate that it is authorized to do so. 

IOn November 23. 1992, !he Applicant filed a comction \0 ilS respmse. At !he prehearlng c:cnfcn:ncc on 
Dcc:c:mbc:r 10.1992 (ICC DOle 2, illfra). MFP and !he StaCrmadc ICVenl comctions \0 lIteir 61in&" 
1n.e con!c:rence was announced through our Notice of Preheating Conf'=nce, dated November 2, 1992, 

pub1iahedat S7 Fed. Reg. 53,362 (Nov. 9. 1992). In accordance wiIh !he inviIation in lhat Notice, lite AppW:ant 
and MFP elected \0 file proposed agenda for !he c:mf'=nce. (References \0 lite IDnJCript of Ihia prchearing 
c:mf'crcnce are haeaf\er cited as Tr. _) As also announced by lhat Notice, !he BomI heard ora11imitedappeannce 
ltltementl fran members of the public on 'llwnday evening. December 10, 1992 (fr. 218-351). and Friday 
mornin& Dcc:c:mbc:r 11. 1992 (fr.352406). 
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To assert its standing, MFP has proffered the affidavits of five members, 
asserting that they reside and/or carry on businesses 10 (one member), 15 (two 
members), and 20 (two members) miles from the facility. Each expresses a 
concern that operation of the plants within the recapture period will be unsafe. 
In its petition, MFP indicates that this position is founded on reasons set forth 
in its proposed contentions.' All of them also authorize MFP to represent their 
interests in the proceeding. 

In LBP-92-27, we pointed to the Commission's recent decision that dealt with 
standing in proceedings involving amendments to operating licenses. Florida 
Power and Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLJ-89-
21, 30 NRC 325 (1989). There, the Commission noted that, in construction 
permit or operating license proceedings for nuclear reactors, residence of a 
person within 50 miles of a facility would be sufficient to confer standing. 
The Commission went on to hold that this 50-mile 'presumption did not apply 
in all operating license amendment proceedings but only in those involving a 
"significant" amendment involving "obvious potential for orrsite consequences." 
[d., 30 NRC at 329-30.4 For other amendments, a petitioner would have to 
demonstrate a particular "injury in fact" flowing from the amendment in order 
to participate in the proceeding. 

The Applicant challenges the Petitioner's demonstration of standing.' It 
claims that the amendment in question is not "significant" but indeed is virtually 
ministerial - i.e., "an administrative change to the license" with no changes 
in authorized structures, procedures, or operations.1I Therefore, according to the 
Applicant, the 50-mile presumption does not apply and a petitioner would have 
to demonstrate actual "injury in fact" in order to be admitted as a party. The 
Applicant thus contends that MFP's demonstration of the residence of five MFP 
members from 10 to 20 miles from the plant is not sufficient.' 

For its part, the NRC Staff observes that "the geographical 50 miles seem[s] 
reasonable given that this does have to do with operation.''' The Staff does not 
challenge MFP's demonstration of standing, except with respect to Contention 
VI, which seeks to litigate certain of the Applicant's practices on the basis, 

'MFP October 26.1991 Supplemental Petition (hemnal\c:r. MFP Supplement). at 2-3. 
"In lhat proceeding. the Commission denied for belt of 'landing the intavention RqUest or a resident. living 40 

miles from tho facility. Tho proceeding c:cnccmed • proposed exemption from rcaull!cry requirancnta dcs1ing 
with tho llIO o( "protection facton" in IClpintors llIOd by workers in ndioactive environments. Tho Commiaion 
commented thl! "the exemption • • • doalI with the protection of wor:Ir:.cn in the plant, not protection of tho 
gmcnl public •••• Tho Petitioner [for intavention] is n~ a 'NOllter at the plant." SI. Uu:i •• 30 NRC It 329 . 

.5 Pacific Ciu and Electric Company'. Answer to Request (or Hearing and Petition to Inta'venc, dated Scptcmbcr4. 
1992, ai 11·14; Pacific Ciu and Electric Company'. Response to PetitiIXlCf'. Supplemcnlto Petition to 1ntervenc, 
dllcd November 18. 1992 (h=ina/ier. PG&tE Response). at 51·56. 
IITr. IS. 
7 No party amcntly challenges MFP·. demonstration thlttho organization is IUthorizccIto rqnsc:nt the intc:rcsu 

of the live individual members who IUbmitted affidavill. 
BTr.34. 
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inler alia, of alleged harm to workers.' The Staff claims that MFP has not 
demonstrated authority to represent workers and thus lacks standing to present 
a portion of that contention. (The Staff opposes Contention VI in its entirety on 
other grounds as well.) 

In response to the Applicant'S claims on standing, MFP replies that the 
members it is representing will be subject to a risk of an accident with offsite 
consequences for an additional 13 to 15 years (from Units 1 and 2, respectively). 
It thus deems the amendment in question to be "significant" and to possess an 
"obvious potential for offsite consequences."IO It differentiates this amendment 
from the "minor change to ••• existing operation" considered in cases cited 
by the Applicant 

In reply to the Staff's claim that MFP cannot assert the portion of Contention 
VI raising matters affecting workers because none of its members are workers, 
MFP concedes that it has no members who are also Diablo Canyon employees.1I 

It also asserts that Contention VI additionally deals with harm to members of the 
general public; we will address this claim in our discussion of the contention, 
infra. 

It is clear to us that a demonstration of "injury in fact" must be actual but 
need not be substantial. Houston Lighting and Power Co. (South Texas Project. 
Units 1 and 2), LBP-79-10, 9 NRC 439, 447-48 (1979), aJJ'd, ALAB-549, 9 
NRC 644 (1979). MFP claims that the risk of accidents from the facility is a 
real risk and that. under the amendment. it will continue for more years than if 
the amendment were not granted. Although the opportunity for considering the 
risk of accidents was earlier available during the operating license proceeding, 
as claimed by the Applicant. this does not mean that such risk may not be a 
basis for standing in this proceeding. The risk, even though it then may have 
been evaluated by NRC as being acceptably small, nevertheless continues - it 
is in part a function of time - and constitutes the necessary showing of "injury 
in fact" for this proceeding. 

A direct showing of injury in fact caused by the proposed amendment. as 
the Applicant claims is necessary to establish standing, could probably not be 
shown,l% for the amendment authorizes no substantive changes except for the 
added risk stemming from additional time of exposure. That being so, we do not 

'NRC Staff Response 10 San Luis Obispo MOIhcrs ror IUcc Supplement 10 I'1:titimlo InICM:nc. daled Novanbcr 
30, 1992 (hcrcinaf\cr, NRC StalI'Response), at 3-6. 
10 MFP Supplancnt at 2-3. 
11 Tr. 16G-61. 
1%The "COIICCI'III" aprcsscd by the five MFP mcmbcn, although not utisf"ying !he Applicant" criteria, might 
poaibly be adequate in Ibi. lqIud, although _ arc not relying en th .. e Cllpreacd c:a\CCI'III 10 dc::monslrlte 
"injury in raet." Nor does !he Applicant aa:cpt u a Ibowing or real injury in ract !he inaancntal risk uacrlCd 
by MFP u the roundation or its .t.andlng daim err. 30-33). 
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read the Commission's notice as in effect emasculating the hearing procedures 
by offering a hearing that could not in fact likely be obtained. 

As stated by the Appeal Board with respect to a comparable claim in a 
construction permit extension proceeding: 

If the applicant's pmnise is right, it would appear to follow that there would not be many, 
if any, pcnons resident in the general area of a nuclear facility under construction who could 
obtain intervention in a pcnnit extension proceeding such as the one at bar. The applicant 
provides no examples of possible "additional or incremental injwy beyond that authorized 
by the construction pcnnit" which might flow from the extension of the completion date 
specified in the pcnniL And very few come readily to mind.' Thus, what the applicant's 
position canes down to is that the notice of opportunity for hearing amounted to a tender 
of public participatiooal rights on terms which almost no individual could mccL 

We should, of coone, be most cautious in treating Cmunission notices (whether issued 
by the Commission itself or its delegate) as being, in practical effect, illusory. 

'Offhand. _ can think of only one: the CIllargema11 of the time inIerval durlng which the IUlIOUftding 
ccrnmunity InUIt endure Ihe tnnIitmy environmental and .oci~omic dl'CClI of the conallUction W<IIk 
illClf •••• 

Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-I), 
ALAB-619, 12 NRC 558, 564 (1980). 

This Appeal Board conclusion would appear to be fully applicable to the 
situation here. Moreover, we also believe that the additional operation of a 
nuclear reactor, for 13 to 15 years, in itself would constitute significant additional 
exposure to risk for nearby residents, thereby establishing potential "injury in 
fact" 

For these reasons, we are accepting MFP's demonstration of "injury in 
fact" As for the aspects of standing beyond "injury in fact," MFP through 
its contentions has alleged harms involving the public health and safety and 
the environment. Thus its injuries arguably fall within the zone of interests 
sought to be protected by the Atomic Energy Act and NEPA. Further, MFP has 
demonstrated how it could attain relief for the problems it asserts - either by 
license denial or by conditions relating to the problem in question. 

In conclusion, at the prehearing conference we stated that we had determined 
that MFP has standing to participate in this proceeding.n That conclusion was 
not intended to include the representation of plant workers, as comprehended 
by Contention VI. We reiterate that conclusion now. Except with respect to its 
attempt to raise the concerns of workers in Contention VI, MFP has demonstrated 
its standing to participate as a party in this proceeding. 

t3Tr.41-42. 
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n. CONTENTIONS 

1. General 

In order to be admitted as a party, a petitioner for intervention must not 
only establish its standing but must also proffer at least one valid contention. 
10 C.F.R. § 2.714(b)(1). In its October 26, 1992 supplement to its intervention 
petition, MFP submitted eleven contentions (numbered I-XI). The Applicant and 
Staff, in their responses, each opposed the admissibility of aU of the contentions. 
At the prehearing conference, we considered each contention, but we ruled on 
only one of them (No. X) which we denied as being beyond our juriSdiction to 
consider. We now turn to all of the contentions, which we discuss seriatim. 

At the outset, we would note that contentions in this proceeding are governed 
by the recently amended version of 10 C.F.R. § 2.714, the requirements of 
which we summarized in LBP-92-97. These amendments were intended by 
the Commission to "raise the threshold" for the admissibility of contentions. 54 
Fed. Reg. 33,168 (Aug. 11, 1989). 

Although petitioners long have been required to identify a "basis" for 
contentions, they now must identify facts or expert opinion supporting the 
contention, together with demonstrating that they have a "genuine dispute with 
the applicant on an issue of fact or law." [d. In addition, under both the 
former and the revised rule, contentions assened must be within the scope of 
the proposed licensing action. 

The revised contention requirement was challenged by an intervenor group 
on the basis, inter alia, that it deprived intervenors of the hearing provided by 
section 189a of the Atomic Energy Act The coon rejected this claim and held 
the revised rules to be valid on their face. Union of Concerned Scientists v. 
NRC, 920 F.2d 50 (D.C. Cir. 1990). In doing so, however, the coon observed 
that 

The NRC rules of course could be applied so as to prevent all parties from raising a material 
issue. But "[elven assuming arguendo that we were to find that these instances ••• [would) 
coostitute specific misapplications of the rule. • • they [would] suggest, at most, only that 
the rule might in the future be misapplied. Such arguments are of course inappropriate here, 
where the rule is being challenged on its face.' [Citation omiued.] 

[d. at 56. In reviewing MFP's proposed contentions, we will keep in mind 
both the upholding of the purpose of the rule and the need to interpret it as not 
foreclosing reasonable inquiries into the licensing action before us. 

As for the scope of the present licensing action, the Applicant would treat 
the amendment as an "administrative change," whereas the petitioner appears 
to consider it the equivalent of "initial licensing," In our view, it is neither. 
The Commission has not spoken with regard to such scope. There is no legal 
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precedent that would define such scope, although the decision of the Licensing 
Board in the Vermont Yankee recapture proceeding provides some guidance. 
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), 
LBP-90-6, 31 NRC 85 (1990). 

The Applicant asserts that, logically, the scope could not be broader than that 
for license renewal (where the Commission strictly limited the issues that could 
be considered). Indeed, the single safety issue that can be considered in license 
renewal - age-related degradation of structures, systems, and components 
(SSCs) - would not, under the Applicant'S view, be litigable in this proceeding 
inasmuch as the SSCS have, according to the Applicant, been previously 
analyzed for a full 40 years of operation (the license term that is currently being 
sought). 1be Commission, however, passed a new rule in order to effectuate 
such limitation of issues for license renewal. It explicitly defined the issues that 
could be litigated in those proceedings. 10 C.F.R. Part 54, in particular, 10 
C.F.R. §54.29. It has enacted no similar limitation with respect to recapture 
proceedings. Therefore, absent a regulatory pronouncement of this type, the 
scope of permissible issues would be similar to that permitted with respect to 
any license amendment involving a degree of risk to the public. 

MF? also asserts that the application under review is premature, that the 
amendment is not needed until 2008 at the earliest, and that the proceeding 
should thus be deferred until approximately 2000. The Applicant expressed 
certain business reasons why it filed its requested amendments at this time and 
also pointed out that there is no regulatory provision that would bar the current 
application at this time. The Staff agrees. We conclude that, unlike license 
renewal, where a specific application period is specified (10 C.F.R. § 54.17), 
there appears to be no regulatory bar for the early application before us. 

We thus will consider the application at this time. On the other hand, although 
certain of the contentions involve matters that could conceivably be moot by the 
time of the recapture period, we will take facts as they exist today and apply the 
results of our review as of the date of our final decision in this proceeding or 
(assuming we do not bar the amendments) of the license amendment, whichever 
comes later. In other words, the Applicant cannot have it both ways: with 
the early application comes the need to consider and rule based on facts that 
currently exisL 

We turn now to the contentions before us. 

2. Conlendon I 

The San Luis Obispo Mothen for Fe. ;e contends that Pacific Gas and Electric Company" 
proposal to extend the life of the Diablo Canyon Nuclear Power Plant for more than 13 yean 

14 



(Unit 1) and almost 15 yean (Unit 2) should be denied because PG&E laclcs a sufficiently 
effettiw and comprehensive surveillance and mainlenance program.'4 

a. MFP Position 

In asserting this contention, MFP focuses on section 4.2.3 ("Surveillance and 
Maintenance Programsj of the Applicant's License Amendment Request 92-04, 
in which PG&E submitted its request for the operating license amendments at 
issue in this proceeding. That section states that these "programs assure that any 
significant degradation of plant equipment will be promptly identified and cor
rected throughout the proposed 40-year operating license terms."1.5 Throughout 
the application, according to MFP, PG&E relies on these programs in justifying 
the acceptability of many of the SSCs. MFP asserts that these programs "[have] 
been noted as having significant weaknesses."11I MFP attributes the weaknesses 
to the ''perfonnance based pricing" rate-setting mechanism to which PG&E is 
subjected by the California Public Utility Commission. 

As bases for the alleged weaknesses in the programs, MFP cites a number 
of NRC inspection reports, notices of violation directed at the Applicant, 
observations of various NRC personnel (at enforcement conferences and through 
other means), and Applicant Licensee Event Reports (LERs). MFP leads off 
with alleged instances where the NRC has "repeatedly cited PG&E for its slow 
response to correct maintenance problems." Specifically: 

1. Inspection Report 92-17 (May 12, 1992). concerning failure to correct a coodition 
involving revene rotation of containment fan cooler unita (CFCU) 1-5. 

2. A Notice of Violation, daled June 19, 1992, involving the same CFCUs. 

3. An enforcement conference report (Inspection Report 92-19) abo relaling to the 
CR:U matter and identifying three apparent violations (one of which was later 
withdrawn). In thai same report, an NRC official allegedly criticized PG&E for 
the excessiw time taken to address certain operational problems in a systematic 
manner. 

4. Failure promptly or effectiwly to identify problems relaling to the positiw dis
placement charging pmnps (POPs). as disoovered in an inspection conducled from 
June 2, 1992 through July 13, 1992 (based on Notice of Violatioo daled August 
[1]3, 1992, Inspettioo Report 92-20.) 

14 MFP Supplancnt at 5. 

IS The "SU%Ydlllllce and Maintenance Programs" ~ by this IccUon an: defined to include the Iruervice 
InIpection (lSI) Progrun. Inscrvice Testing (1m Program. EnvironmClltll Qualification (EQ) Progrun. IIld 
Maintenance Program. 
III MFP Supplancnt at 6. 
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MFP next asserts that U[m]aintenance and surveillance practices at Diablo 
Canyon • •• have been further criticized by the NRC for lack of attention 
to detail, poor or incomplete work, inadequate instructions to personnel, and 
ineffective surveillance."17 The following examples are provided: 

1. The tint example provided is not an "NRC criticism" but rather a Licensee 
Event Report (LER) submitted to NRC by the ApplicanL The report stated 
that tools, plastic tool bags, clothing and other items had been left unaltended 
in the containmenL A PG&E investigation determined that the cause was the 
failure of four individuals who entered the containment to comply with surveillance 
recordkeeping requirements. LER 2-91-012-00, dated March 5, 1992. 

2. The discovery by NRC during a lanuary I, 1992-February 3, 1992 inspection (92-
01) of a maintenance violation, including the failure of licensee penonnel to detect 
for over 7 days the failure of a reactor cavity level instrument; this was a repeat of 
a 1990 failure of the instnunent that had not been detected for over 2 months. A 
Notice of Violation dated February 28, 1992 was cited. 

3. The report by NRC (Inspection Report 91-39, dated lanuary 24, 1992) of weak
nesses in the motor-operated valve (MOV) testing program. 

4. The report by NRC (Inspection Report 92-14, dated lune 5, 1992) of PG&E's 
failure to provide written instructions for the assembly of the expansion bellows to 
the turbocharger of the diesel generator EDG-2-3. 

S. The next example is not a report by NRC but instead was derived from an LER. 
It concerned corrosion on OFO supply piping that left the liner below minimum 
wall thickness requirements. It also concerned maintenance of coal tar protective 
coaling. LER 1-92-006-00, dated August 6, 1992. 

6. The discovery by NRC (Inspection Report 92-21, dated August 18, 1992) of gum, 
candy wrappen. sunflower seeds, and/or smoked cigarettes in 12 different locations 
in which eating, drinking and smoking are banned. 

At the prehearing conference, MFP referred to several other asserted viola
tions. It sought to distribute a supplemental statement, but the Board declined 
to permit it to do so, inasmuch as the Applicant or NRC Staff would not have 
had an opportunity to respond adequately. According to MFP, all of the ex
amples reinforced MFP's position that the sheer number and repetitiveness of 
the violations or discrepancies reflected on its face a deficiency in the main
tenance or surveillance programs. Because of the lack of an opportunity for 
proper response, however, we are not considering these additional violations in 
determining the admissibility of this contention. 

In view of all of the foregoing examples of alleged deficiencies in main
tenance and surveillance practices, as set forth in its Supplemental Petition, 
MFP claims that the Applicant has had a consistent and chronic pattern of poor 

1714. at 9. 
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maintenance and surveillance practices, that its program is neither adequate nor 
effective and that the license amendment should be denied. Alternatively, MFP 
indicated that it would accept license conditions if denial were not warranted 
('Ir.59). 

b. Applicant and Staff Positions 

The Applicant and Staff each oppose this contention on a variety of grounds. 
The Applicant first expresses the view that the maintenance and surveillance 
programs are outside the scope of the proceeding, inasmuch as the amendment 
offers no changes to these programs, which were subject to review at the 
operating license (OL) stage of review. It would relegate the Petitioner'S 
challenge to these programs to an enforcement forum, as provided by 10 C.P.R. 
§ 2.206, for operational problems of the type underlying this contention. 

Next, alternatively assuming (but not conceding) that implementation of these 
programs may be within the scope of the proceeding, it expresses the view that 
the cited inspection reports, LERs and notices of violation represent isolated, 
out-of-context events that do not have any implications about the adequacy of 
the Applicant'S maintenance or surveillance programs. The Applicant also cites 
favorable NRC Staff findings concerning plant operations, as well as what it 
deems to be favorable Staff findings in the Systematic Assessment of Licensee 
Performance (SALP) program. It asserts that financial considerations bearing 
upon the California rate system are not subject to review in an NRC licensing 
proceeding. Finally, it points out that the majority of adverse findings concerning 
the maintenance and surveillance programs have been "closed out" to the Staff's 
satisfaction. The Applicant concludes that there is no real dispute between it 
and MFP inasmuch as the cited bases are inadequate to serve as such. II 

For its part, the Staff initially takes the position that, to the extent that MFP 
raises matters that concern current operation of the facility rather than operation 
in the recapture period, those concerns are properly raised in a petition pursuant 
to section 2.206 and "may not" be admitted into this proceeding.19 The Staff 
goes on to describe why the various violations or findings cited by MFP cannot, 
in the Staff's view, form a valid basis for a contention. 

With respect to the CFCU assertions of MFP, the Staff points out that the 
Notice of Violation on this matter was withdrawn and that a contention may not 
be based on information repudiated by its source. (As an aside, the Staff notes 
that the Licensee was cited for other matters involving improper maintenance 
of the dampers (in the CFCUs).) The Staff also points out that the CFCU 
situation was identified in an LER, not a Staff inspection report (a circumstance 

18 PG&E Respaue It 3-4. 14-25; Tr. 84. 
19 Stiff Respaue It 10. 
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that MFP acknowledged at the prehearing conference).20 The Staff concludes 
that the CFCU maintenance problems will be mooted long before the recapture 
period.11 

c. Board Analysis 

(i) We disagree with both the Applicant and Staff that operational problems 
such as those cited by MFP need be relegated for challenges to the section 2.206 
forum. 1bat provision does no more than to permit the petitioner to request 
the NRC Staff - a party to this proceeding - to institute enforcement action 
against the Applicant for a particular violation or activity. With respect to the 
matters brought to our attention by MFP, the Staff has until this time not chosen 
to take any such action. 

Although the section 2.206 forum may be technically available to MFP, it is 
not the exclusive means for challenging these practices. When it provided an 
opportunity for a hearing, the Commission opened the door of this proceeding 
for licensing challenges of this type. Moreover, the hearing rights available 
to MFP through section 2.206 are scarcely equivalent to, and not an adequate 
substitute for, those available in this proceeding. See Washington Public Power 
Supply System (wpPSS Nuclear Project No.3), ALAB-747, 18 NRC 1167, 
1175-77 (1983). Among other mauers, the decision of the Staff to take or not 
take enforcement action pursuant to section 2.206 is purely discretionary - it 
is not subject to review by the Commission (except on its own motion) or by 
courts, even for abuse of discretion. 10 C.P.R. § 2.206(c)(I) and (2); Heckler 
v. Cheney. 470 U.S. 821 (1985}.11 Further, hearings as a result of section 2.206 
petitions are almost never granted. 

For these reasons, we do not believe that the Commission has closed off 
the various challenges advanced by MFP to the adequacy of the Applicant's 
surveillance and maintenance programs. The Applicant has relied extensively 
on those progrnms to support the adequacy of its proposed amendment. MFP 
has referenced that reliance. Moreover, consideration of the implementation of 
those programs is one of the limited means available to challenge the adequacy of 
those progrnms. The only aspect of the programs that could have been examined 
at the OL stage of review was the validity of the paper programs. But, even 

2OTr. 98-99. 
11 Slaf!' Respcmc It 14 u.s. 
111be Ccxnmiai.on bas apeed that section 2.206 actions under 10 C.F.R. Part S2 are ~wable - unlike actions 
taken under scc:tion 2.206 in ether contexts. Such ~Wlbility in that context was one or the primuy ingredients 
in the judiciolapprovat of Part S2. Nucktv lfl/ormDlioft Ruourc~ s~rYic~ v. NRC. 969 F.2d 1169 (1992). The 
Court there noted that "the usc to which a f 2.206 petition is put - nO!. its ronn - governs its reviewability." Id. 
at 1178. The Ccxnmiai.on or Starr (or Applicant) has nO!. suggested that the section 2.206 petition to which they 
would rdcgatc MFP wculd be reviewable at the behest or MFP. either by the Ccmmission itsclC or judicially. 
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assuming the continuing adequacy of the paper programs, the implementation of 
those programs is the only real gauge of their effectiveness. As the Appeal Board 
observed with respect to analytica))y similar quality assurance (QA) programs, 

No QA program is sclf-cxcreting. Thus, irrespective oChow comprehcnsivc it may appear 
on paper, thc program will be cssentially without valuc unless it is timely. continuously and 
properly implemented. 

Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-l()6, 6 AEC 
182, 184 (1973). We thus reject the positions of the Applicant and ·Staff that 
the implementation of the maintenance and surveillance programs cannot be 
questioned in this proceeding. 

Further. the prior opportunity at the OL stage of review to question the paper 
programs was in itself likely to have been circumscribed. For. on paper. the only 
statement of those programs normally appears in various technical specifications 
- there is no detailed program set forth in the Applicant's FSAR. except through 
incorporation by reference. Moreover. the programs as a whole need not comply 
with any NRC regulations and are merely subject to approval by the NRC Staff.:13 
Indeed. at the operating license stage, a timely challenge by an intervenor would 
not have been possible inasmuch as proposed technical specifications were not 
issued at the time when timely petitions would have had to have been submitted. 
(Late-filed challenges. although permissible. are explicitly not favored. and must 
meet a balancing of the factors set forth in 10 C.F.R. § 2.714.) 

(ii) As for the claims that the cited incidents are not sufficient to indicate a 
problem with the surveillance or maintenance programs, we disagree. Although 
the cited incidents each may rise to a level no higher than a level IV violation, 
such violations "are of more than minor concern, i.e .• if left uncorrected they 
could lead to a more serious concern." 10 C.F.R. Part 2. Appendix C. IV. 
Moreover. when sufficient repetitive or similar incidents are demonstrated. 
aggregation and/or escalation of sanctions may we)) be in order. See Tulsa 
Gamma Ray. Inc., LBP-91-40, 34 NRC 297. 305 (1991). 

Sufficient incidents have here been cited so that we could not, as a matter 
of law. hold that there are no problems with the maintenance or surveillance 
programs. Although none of the cited incidents individually rises to the level of 
a serious violation. co))ectively they might we)) have some safety significance. 
as MFP claims. 

Moreover. although some of the cited incidents may in fact have little or no 
bearing on surveillance or maintenance practices, that is an evidentiary matter. 
(The single CFCU maller that the Applicant and Staff focus on as having no 

23 The Ccmmission has issued a Policy Statement canc:eming maintenance programs. but Ihat Statement explicitly 
declines to impose any particular standards. 54 Fed. Reg. 50.611 (Dec. 8. 1989). 
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bearing on maintenance or surveillance was not primarily relied upon by MFP
only the CFCU violations bearing on maintenance.24) The favorable comments 
cited by the Applicant may counterbalance the negative comments relied on by 
MFP. But that is also an evidentiary question. Nor does the circumstance (relied 
on by the Applicant) that all of the alleged violations or adverse comments have 
been "closed out" by the NRC Staff indicate that implementation problems do 
not exisL Indeed, if the violations had not been closed out, far more serious 
enforcement remedies might well be in order. 

Nor is there any indication that the closeouts will render the implementation 
question moot by the time of the recapture period. In any event, were we 
to find that implementation conditions (as contrasted with license amendment 
denial) were warranted because of problems with the maintenance or surveillance 
programs, we would malee those conditions effective as of the date of issuance 
of our Order in this proceeding or of the license amendment, whichever came 
later.2.S 

(iii) For these reasons, we find that Contention I is a valid contention, and 
we hereby accept it into this proceeding. The contention is similar in type to 
that accepted by the Licensing Board in Vermont Yankee, LBP-90-6, supra. The 
Applicant'S point that the defects in the implementation of the maintenance or 
surveillance programs here are less severe than in Vermont Yankee is another 
purely evidentiary question. And the contrast that the Applicant and Staff malee 
concerning the more stringent contention rule in effect here is not meritorious. 
The revised contention rule requires a statement of facts - which MFP has 
provided. The facts and the issue raised thereby must also be material - a 
requirement that MFP in our opinion has satisfied. Finally, the revised rule 
requires a showing of a genuine dispute with the Applicant which, in our view, 
MFP has demonstrated. 

In sum, were the new contention rule to be interpreted to rule out this 
contention, a material issue would in effect be ruled out of this proceeding. 
This is the type of "specific misapplication of the rule" that the Court in ues 
indicated would be improper under the rule as applied. 

We note that, in proving its claim, MFP will not be limited to the specific 
incidents relied on to admit its contention. As set forth in the Statement of 
Considerations for the revised contention rule, 

24 S" MFP Supplement at 11. 
2.S We note !hll, on !he blsis of I proposed ""no significant hlzards" anllysis. the Applicant seeb to make the 
proposed amendments effective prior to the cmclusion of !his proceeding. 
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[The c:ootentiool requirement does not call upoo the intervenor to make its case at this stage 
of the proceeding. but rather to indicate what facts or expen opinion. be it one fact or opinion 
or many, of which it is aware at thal poiN in ti~ which provide the basis for its c:ootentioo. 

54 Fed. Reg. at 33,170 (emphasis supplied). 
Incidents such as those that MFP attempted to read into the record at the 

prehearing conference may be acceptable, as long as they are material to the 
implementation of the surveillance and maintenance programs. To the extent 
that MFP is asked to do so, however, it must identify prior to hearing all of the 
incidents on which it intends to rely in advancing and going forward with its 
contention. 

3. Contention II 

The San Luis Obispo Mothers for Peace contends that the proposed license extensioo at 
Diablo Canyon Nuclear Power Plant should not be granted because PG&E's employees have 
not proven themselves skilled. reliable or motivated enough to adequately protect the public 
safcty.26 

a. MFP Position 

In support of this contention, MFP claims that the Diablo Canyon plant has 
been "plagued" with incidents related to personnel errors. It cites differing 
incidents or NRC comments set forth in four LERs, one PG&E letter to NRC, and 
three NRC inspection reports (one of which concerned a report by PG&E and led 
to a Notice of Violation). It concludes, generally, that the incidents in question 
demonstrate a "consistent and repetitive pattern of poor and unsafe personnel 
performance" and that the license "extension" would further jeopardize safety, 
because "personnel at the plant have not exhibited the expertise or motivation to 
resolve detected safety problems or to prevent dangerous situations.''27 Finally, 
it adds that, as the plant ages, experienced personnel will retire and there 
is no assurance that qualified personnel can be obtained and, further, that a 
"maintenance program must rely on experienced and qualified workers."28 

b. Applicant and Staff Positions 

The Applicant opposes this contention on essentially two bases. First, it 
claims that the contention represents a challenge to PG&E's technical qualifica
tions and that such issue was considered during initial plant licensing. Second, 

26MFP supplc:mc:m It 13-14. 
27,4. 1'16. 
2J 14. I' 16-17. 
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it asserts that the contention fails for lack of a basis indicating a genuine dis
pute between it and MFP. Specifically, it denies the accuracy of the claim of a 
consistent and repetitive pattern of poor and unsafe personnel performance. It 
derogates the significance of the cited incidents, claiming that they do not sup
port the systematic programmatic conclusion suggested by MFP. It also criticizes 
MFP for ignoring favorable SALP reports in the functional area of operations.29 

Finally, it concludes that, even if proved, the assertions would not entitle MFP 
to relief. 

The Staff acknowledges that the incidents cited resulted from personnel 
errors. But it asserts that, considered together, they do not reflect any recurring 
or pervasive problem with the competence of PG&E's employees. According 
to the Staff, they represent isolated incidents of the type that inevitably occur in 
the operation of a reactor, and do not reflect any underlying breakdown in the 
training, motivation, or reliability of the employees.30 

c. Board Analysis 

At the outset, we reject the Applicant's position that, because the technical 
qualifications of the Applicant were open to examination during initial licensing, 
they perforce cannot be examined here. For that examination could not have 
reflected any experience in operating with those technical qualifications. To 
claim that the program will stay the same throughout the recapture period and 
thus cannot be reexamined is to state that, irrespective of the quality of personnel 
performance, there can be no collective examination of the company's operation 
- a result that would defy rational analysis and ignore the need for adequate 
protection of the public health and safety. And, as set forth in conjunction 
with Contention I (p. 18, supra), the potential examination of various personnel 
practices under section 2.206 is not a practical substitute for a hearing here, at 
least for anyone other than the NRC Staff. 

The other major claim of both the Applicant and Staff has more merit. As 
they each point out, the incidents cited appear to have no common ~read. 
Specifically, the four that were uncovered by the Applicant involve (1) a mobile 

29 PG&E Response at 26-27. The Applicant further aiticizes MFP for Ignoring its Nironclad obligation to examine 
the publicly available documentary material ••• with sufficient care to enable it to uncover any information that 
could serve as the foundation for a specific contention," citing Duke Power Co. (Catawba Nuclear Station. Units 
I and 2). ALAB-687. 16 NRC 460. 468 (1982). and Duqu~m~ light Co. (Beaver Valley Power Station. Unit 2). 
LBP-84-6. 19 NRC 393.412 (1984). That obligation by its terms only applies to publicly available information In 
support of a contention. Allhough the Applicant claims that it is "logical" as well as Nconsistent with fundamental 
concepts of fairness and judicial economy" to apply the obligation to information both supportive of and contrary 
to a proposed contention. we disagree. Such an interpretation would unduly exacerbate the considerable threshold 
that petitioners must already meet under the revised contention rules. Cf. Duke Pow~r Co. (William B. McGuire 
Nuclear Station. Units I and 2). ALAB-143. 6 AEC 623. 625 (1973) (at evidentiary stage. all parties have an 
obligation to revea1 all information in their possession concerning a matter at issue). 
30 Staff Response at 19. 
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crane coming too close to SOO-kV power lines; (2) calibration of a steam flow 
channel being performed using an incorrect data sheet/scaling calculation; (3) a 
nonlicensed operator who filled the acid and caustic day tanks simultaneously, 
causing an acid/caustic spill and a chemical mist to enter the turbine building; 
and (4) the isolation of the sprinkler fire water to the component cooling water 
and centrifugal charging pump areas in accordance with an equipment tagout 
request without the Shift Rlreman noting that a continuous fire watch was 
needed.31 

The remaining three are founded on Staff inspection reports. Specifically, 
(5) the statement in an inspection report that, during a 3-month period in 1991, 
there "appeared to be a high number of noteworthy personnel error events"; (6) 
the performance of inspections of the CFCU matter (discussed in conjunction 
with Contention 1) without appropriate procedures; and 0) a reported weakness 
in control of lifting and rigging devices for heavy loads, particularly in light of 
a year ago rigging problem involving a loss of offsite power. 

We agree that these incidents or statements represent unrelated and widely 
disparate personnel incidents that coIIectively do not appear to amount to a 
failure of either the personnel program or related training programs. Unlike the 
numerous incidents cited in Contention I that relate, for the most part, to the 
specific maintenance and surveillance programs, the incidents cited here have 
no apparent common focus. 

For that reason, we are rejecting Contention II. We note, however, that the 
incident of the missed fire watch (founded upon LER 1-92-00s-00, dated July 
22, 1992) is sufficiently related to the maintenance and surveillance programs, 
dealt with by Contention I, as well as the Thermo-Lag Contention V (which we 
are also accepting in part) for it to be included in the litigation of either (or 
both) of those contentions. Further, the CFCU incident bears upon a subject 
that we have accepted for litigation in Contention I, and those allegations here 
may also be examined in conjunction with Contention I. 

4. Contention 111 

The San Luis Obispo Mothers for Peace contends that PG&E's application for an extended 
license should be denied because PG&E has not laken adequate measures to detect the 
presence of frsudulently certified components at Diablo Canyon Nuclear Power Plant. Nor 
has PG&E demonstrsted that it is capable of preventing the aCXIuisition and use of counterfeit 
pans in the fUIUre. Failure of sueb components could cause or contribute to an accident at 
Diablo Canyon. Thus, NRC lads reasonable assurance that the plant can safcIy opeme 
beyond its origina1lieense period.31 

311d. It 20 n.lo. 
3lMFP Supplancnt It 17. 
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a. MFP Position 

In support of this contention, MFP cites several regulatory requirements 
concerning a licensee's obligation to establish suitable control programs for 
purchased parts and components. It references a General Accounting Office 
report and several NRC information notices or other statements to the effect 
that there is a general problem concerning bogus parts. With respect to Diablo 
Canyon, however, MFP cites two NRC inspection reports critical to particular 
specified procurement activities. 

b. Applicant and Staff Positions 

Both the Applicant and Staff oppose this contention for not setting forth 
any viable basis for challenging the Applicant's procurement program. The 
Applicant notes that the criticisms advanced by MFP both related to nonsafety 
procurements that were not subject to the Applicant's quality assurance rules for 
safety-related procurements. Moreover, in both cases, the Applicant provided 
information to the NRC that eventually led to the arrest and conviction of 
the fraudulent vendors. Further, the Applicant cites an NRC Procurement 
Assessment Report that gave a favorable overall assessment ofPG&E's program. 
The Staff observes that the only one of the cited Information Notices having 
any bearing upon Diablo Canyon is one that concerns the felony conviction of 
a vendor after PG&E identified it as a seller of counterfeit valves. 

c. Board Analysis 

It is clear that the cited incidents do not raise a sufficient question about 
PG&E's program to constitute an adequate challenge. In particular, the two 
inspection reports concern equipment the purchase of which is not even subject 
to the procurement program for safety equipment. fur these reasons, we are 
rejecting this contention. 

S. Conlendon IV 

The San Luis Obispo Molhen (or Peace contends that PG&E's application (or license exten· 
sion must be denied because age·related degradation of systems, structures and components 
lDlacceptably increases the risk o( accidents during the extended period of operation.3) 

3314. at 2A. 
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a. MF P Position 

In support of this contention, MFP claims that it is "common knowledge" 
that a wide variety of SSCs (it lists some twenty-seven of them) are subject to 
age-related degradation. It cites a GAO report concerning uncertainties in this 
area and stating that, accordingly, each plant applying for an operating license 
"extension" must be evaluated in light of its own operating history. It also 
references a speech by an NRC Commissioner. These materials are general 
statements that do not relate specifically to Diablo Canyon. 

Specifically with regard to Diablo Canyon, MFP references two LERs, one 
of which concerned leakage from the chemical and volume control system 
and the other corrosion of piping associated with diesel fuel oil and two fire 
suppression system carbon dioxide Iines.34 MFP further cites an article stating 
that Diablo Canyon has been identified by NRC as a reactor with anticipated 
vessel embrittlement, and a newspaper account of PG&E's discovery of several 
age-related problems. MFP concludes that, as components age, the probability 
of an accident increases, including accidents involving multiple failures of 
equipment or more severe than the safety systems were designed to mitigate. 

h. Applicant and Staff Positions 

The Applicant and Staff view age-related degradation as a subject suitable for 
examination in a license "renewal" proceeding but not in a recapture proceeding 
such as this one. They reason that the components have already been examined 
for 40 years of operation, and, if they age prematurely, maintenance and 
surveillance programs are designed to detect and mitigate any such effects. They 
note that the GAO reports related to license renewal and the Commissioner's 
speech related to common-mode failure of steam generator tubes. They also 
question the accuracy of or weight that should be afforded the cited newspaper 
accounts. They further reference the holding of the Vermont Yankee Licensing 
Board rejecting a similar contention, largely because of the availability of 
maintenance programs. They conclude that this contention lacks a proper basis. 

c. Board Analysis 

We agree that the contention lacks an adequate basis. We also note that, 
to the extent that degradation is subject to maintenance efficacy, the subject 
will be examined in conjunction with the contention on that subject that we are 
accepting (Contention I). Accordingly, we are rejecting this contention. 

34nus laucr LER -1-92-()06.00. dated August 6. 1992 - was also cited in eonjunction with Contmtion I and 
is to be reviewed by us in that COntcxL 
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6. Contention V 

It is the contentiOn of the San Luis Obispo Mothers for Peace that the Thermo-Lag material 
fails as a fire barrier and, in fact, poses a hazard in the event of a fire or an earthquake. Until 
this situation is adequately resolved. the license for Diablo Canyon Nuclear Plant certainly 
should not be extended.15 

a. MFP Position 

As a basis for this contention, MFP first asserts that Thermo-Lag is used 
at Diablo Canyon (citing a PG&E Letter to NRC, dated July 29, 1992, to 
this effect). MFP next refers to a series of NRC Bulletins warning power 
reactor operators that, based on certain tests, Thermo-Lag failed to protect cables 
and conduits. It references a series of compensatory measures that NRC has 
prescribed for ThermO-Lag materials, including "roving human observers." It 
then cites five incidents (based on two NRC inspection reports and three LERs) 
involving such matters as missed fire watches or the disabling by plant personnel 
for personal convenience of fire protection measures (specifically, fire barriers).36 
MFP observes that NRC proposes to treat the issue generically but to require 
"compensatory measures" in the interim. It asks that the license amendment be 
denied until PG&E has taken all measures necessary to end its use of Thermo
Lag for fire protection. (It adds that the risk of Thermo-Lag is even greater in 
an area subject to earthquakes, as is Diablo Canyon.) , 

b. Applicant and Staff Positions 

The Applicant describes this contention as addressing a current issue, generic 
in the industry, that is "not safety significanL"37 According to the Applicant, it is 
an issue that will be resolved generically, without regard to the expiration dates 
of the Diablo Canyon licenses, and accordingly is not within the scope of this 
proceeding. The Applicant also references a letter to it from NRC accepting 
the interim fire protection measures adopted by PG&E. Finally, it asserts that 
MFP has failed to develop a nexus between the fire protection measures and the 
proposed license amendments. As with certain other contentions, the Applicant 
asserts that the Petitioner's only remedy for a perceived problem of this type is 
through a section 2.206 petition (under which the Staff has already declined to 
take action with respect to the Thermo-Lag question). 

15 MFP Supplancnt at 28. 

36 MFP also cites a purported technical study of !he question, derived from a newspaper article. II turns 0111 !hat 
the information in the newspaper article was inc:om:ct and !hal no such report exists. and MFP conceded its error 
in this teSpcct II the prdtcarin& conference err. 14(47). We arc givin& no consideration 10 this purported study. 
37 PG&E Response al 37. 
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The NRC Staff disagrees with PG&E's conclusion that the Thermo-Lag is
sue lacks safety significance, but the Staff agrees that the issue is not safety 
significant at Diablo Canyon.38 It acknowledges that it has accepted the Ap
plicant'S interim compensatory measures as providing adequate fire protection. 
The Staff claims that MFP has not shown any basis for concluding that the Ap
plicant has not taken sufficient action to prevent any problems arising from its 
use of Thermo-Lag. Further, the Staff asserts that MFP has provided no basis 
on which it could be concluded that any problem with Thermo-Lag- at Diablo 
Canyon would not be rendered moot for the recapture period, inasmuch as any 
needed action would be taken prior to that time.39 

c. Board Analysis 

This contention can be construed as raising a question of the adequacy of fire 
protection both on an interim and a permanent basis. Covering both aspects of 
the contention, MFP has provided bases for asserting that problems with use of 
Thermo-Lag exist (the NRC Bulletins) and that ThermO-Lag is used at Diablo 
Canyon (the PG&E letter). However, the basis provided for contending that fire 
protection on a permanent basis is inadequate - i.e., the purported study that 
in fact does not exist - is insufficient. (The connection to earthquakes, also 
apparently derived from the purported study, is also inadequate.) Thus, there 
is an insufficient basis for the claim concerning the generic resolution of the 
Thermo-Lag issue, as applied at Diablo Canyon. This aspect of the contention 
is accordingly rejected. 

On the other hand, the portion of the contention applying to the interim 
corrective action stands on a different footing. Facts are provided to support 
this aspect of the contention - i.e., missed fire watches and disablement of 
fire barriers, together with the use of Thermo-Lag at Diablo Canyon and the 
existence of problems with Thermo-Lag. Moreover, there is no basis for 
requiring MFP to demonstrate that the interim measures will become moot by 
the recapture period, as asserted by the Staff. Those measures are scheduled 
to extend indefinitely, until superseded by a generic resolution of the issue. 
Terming the measures "interim" does not limit the time of their applicability.40 
In any event, as noted earlier, any corrective action found by us to be necessary 
would be made effective as of the date of our final decision or the license 
amendment, whichever comes later. Finally, required resort to section 2.206 is 

38mc StaffResponsc at 30 n.16. 
39 14. at 32. 
40When Ihc Commissim wishes to impose a lemlination date for interim measures, it docs 10 explicitly. Su, 
6.,., 10 C.F.R. I§SO.44Cc)(3) (combustible gas conlJOl .ystems), SO.62(d) CAlWS rcquu.ments), and SO.63Cc) 
(l0I!I' of all s1temating current). 

27 



not appropriate - particularly where, as here, the Staff has already unilaterally 
denied a similar petition. 

For these reasons, MFP has met all applicable requirements for setting forth 
a contention concerning the interim fire-protection measures. We could provide 
various forms of relief, ranging from license denial to conditions designed to 
improve fire protection pending generic resolution of the Thermo-Lag issue. 
Accordingly, this contention is accepted, limited to the litigation of interim fire
protection measures.41 

7. Contention VI 

The San Luis Obispo Mathen for Peace contends that PG&E's inability to properly store 
and handle haurdous materials is another indication of the company's inadequate control 
programs and penonneL (Refer to Contentions I and n.) PG&E's violations of NRC 
regulations affects the health of its employees, the local environment, the integrity of safely, 
related equipment, and thus the safety of the general public. On this basis, PG&E's proposed 
license extension musl be denied.42 

a. MFP Position 

In support of this contention, MFP cites a number of NRC inspection reports 
and Notices of Violation, and a Licensee Nonconformance Report, dealing 
with such matters as the mislabeling of low-level waste and chemical storage 
containers, the failure to properly post areas in which waste is stored, the failure 
to perform a whole-body frisk immediately following a person's exit from a 
contaminated area, and the failure to include certain chemicals on a specified list 
These violations or failures are said to endanger workers and have "implications 
for the integrity of safety-related equipment as well, thus jeopardizing the health 
and safety of the general public."43 

b. Applicant and Staff Positions 

The Applicant opposes this contention because it involves operational issues 
that, in its view, are beyond the scope of this proceeding. Further, it claims 
that the allegation that labeling and posting practices at Diablo Canyon have 
"implications for the integrity of safety-related equipment" lacks any basis. 

41 We expras no opinion wilh respect 10 \he Applicant'. extensive arguments (PG&E Response at 37·38, especially 
n.42) c:onccming lite litigability of generic isSUCl, inasmuch IS \he issue we are accepting for litigation is not such 
an issue. 
42 MFP Supplement at 31. 
43 1tI .. at 34.35. 
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The Staff claims that the asserted violations and deficiencies were discovered 
in a Staff inspection devoted to the Applicant's occupational radiation protection 
program and are relevant only to workers at the facility. It claims that MFP 
lacks standing to represent workers. Like the Applicant, it claims that MFP has 
provided no basis for its claim that the practices may affect the general public. 

c. Board Analysis 

In our discussion of standing (supra pp. 10-11, 12), we already ruled that 
MFP lacks standing to assert claims on behalf of workers. Although we believe 
that occupational practices affecting the public could form the basis for a 
contention in this proceeding (contrary to the assertion of the Applicant), we 
agree with both the Applicant and Staff that MFP has provided no basis for its 
claim of consequences to the general public. Accordingly, we are rejecting this 
contention. 

8. Contention VII 

The San Luis Obispo Mothers for Peace contends that the proposal to cxlCn4 the operating 
liCe of the Diablo Canyon Nuclear Power Plant for an additional 15 years must be denied 
beeause of the unsolved problem of radioactive waste storage and disposal.44 

a. MFP Position 

This contention takes issue with the portion of PG&E's license amendment 
application dealing with the disposal of spent fuel, stating that PG&E has a 
contract with the Department of Energy for the disposal of spent fuel. MFP 
claims that there is no assured storage location, either permanent or interim, for 
such waste. It states that the problem should not be treated generically inasmuch 
as earthquakes make the Diablo Canyon spent fuel pool likely to be deformed 
(citing actual deformation of the spent fuel liner at PG&E's Humboldt Bay 
Power Plant as the result of an earthquake). 

b. Applicant and Staff Positions 

As both the Applicant and Staff point out, this contention is barred as a matter 
oflaw from operating license and operating license amendment proceedings. As 
set forth in 10 C.P.R. § 51.23(a): 

44,4. It 35. 
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The Commissioo has made a generic detennination that, if necessary, spent fuel generated 
in any reactor can be stored .afely and without significant envirorunental impacts for at lean 
30 yean beyond the licensed life for operation (which may include the tenn of a revised or 
renewed license) of that reactor at its spent fuel storage basin or at either onsite or offsite 
independent spent fuel storage installations. 

See also 10 C.F.R. § 51.53(a) (Applicant's Supplement to its Environmental 
Report need not discuss any aspect of the storage of spent fuel within the scope 
of the generic determination in section 51.23); Vermont Yankee, LBP-90-6, 31 
NRC at 94-95. 

c. Board Analysis 

We agree that this contention is generally barred as a mauer of law. Further, 
to the extent that it attempts to challenge the lack of safety of the current spent 
fuel pool, it is not supported by an adequate basis. The alleged defects at 
Humboldt Bay are not relevant to, or suggestive of, defects with regard to the 
Diablo Canyon spent fuel pool. Indeed, MFP has not even alleged, much less 
demonstrated, that the design at Humboldt Bay is any way comparable to that 
at Diablo Canyon. 

In view of the foregoing, we decline to admit any aspect of this contention. 

9. Contention VIII 

The emergency preparedness program for Diablo Canyon Nuclear Power Plant is inadequate 
to protect public health and safety. The San Luis Obispo Mathen for Peace contends that 
until this program is revised and improved. PG&E's request for a license extension cannot 
be coosidered.4' 

a. MFP Position 

Petitioner cites NRC Inspection Reports 91-15 and 92-15 and a FEMA report 
dated April I, 1992, as bases for its contention. The reports cite particular 
deficiencies in performance of the Licensee or local government noted during 
exercises of the Diablo Canyon Emergency Plan conducted in 1991 and 1992. 

Most of the deficiencies cited by Petitioner involve failures of personnel to 
follow procedures. These include, for instance, delays in the transmission of 
protective action recommendations (PARs) from the Licensee to the County, 
failure to verify reactor shutdown, failure to refer to all Annunciator Response 

45 14. at 38. 
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Procedures, and several instances of failure to follow procedures in the per
formance of emergency-related tasks or communications. 

These failures lead Petitioner to conclude that PG&E's and County's em
ployees are inadequately trained for emergency response and unprepared to act 
efficiently in an emergency. Accordingly, MFP urges the Board to deny the 
license amendment pending correction of the asserted deficiencies in personnel 
training. 

b. Applicant and Staff Positions 

The Applicant opposes admission of this contention on two grounds. First, it 
claims that there is no nexus between the proffered contention and the proposed 
license amendment because the amendment does not change the emergency plan 
in any way. Second, it claims that the inspection reports cited by Petitioner do 
not provide support for the contention because all findings cited in the reports 
have been addressed by PG&E and closed out by NRC. The Applicant argues that 
the contention is beyond the scope of the proceeding and should be rejected.46 

The NRC Staff opposes admission of this contention for the same reasons 
cited by the Applicant Additionally, however, the Staff argues that to be liti
gable in any proceeding, contentions concerning emergency planning exercises 
must allege that the exercise revealed a fundamental flaw in the emergency plan. 
A fundamental flaw is defined as a failure of an essential element of the plan that 
can only be corrected through a significant revision of the plan itself. Under this 
standard, minor or isolated problems on the day of the exercise do not constitute 
fundamental flaws in the emergency plan. According to the Staff, MFP has not 
advanced any rationale for concluding that the flaws cited in its contention are 
indicative of a pervasive breakdown of any essential element in the emergency 
preparedness program sufficient to constitute a fundamental flaw in the program. 
Accordingly, for reasons cited by the Applicant, and for the asserted failure to 
allege a fundamental flaw in the emergency plan, the Staff concludes that the 
contention is inadmissible.47 

c. Board Analysis 

The Commission has limited the scope of litigation on emergency prepared
ness exercises to a consideration of whether the results of an exercise indicate 
that emergency preparedness plans are fundamentally flawed. It has determined 
that minor or ad hoc problems occurring on the day of the exercise are not 

46 PG&.E Response at 43-4S. 
47 Staff Response at 36-38. 
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relevant to licensing and may be excluded from consideration in a hearing. The 
Commission has explained that a fundamental flaw in the plan is a deficiency 
that would "preclude a finding of reasonable assurance that protective measures 
can and will be taken." Long Island Lighting Co. (Shoreham Nuclear Power 
Station, Unit I), CLI-86-11, 23 NRC 577, 581 (1986). 

A fundamental flaw in an emergency preparedness plan has two essential 
components. First, the deficiency must reflect a failure of an essential element 
of the plan; and second, the deficiency must be sufficiently serious that it can 
be remedied only through a significant revision of the plan. With respect to 
the first factor, an essential element should be determined by reference to the 
sixteen emergency planning standards set forth in 10 C.F.R. § 50.47(b) and 
the requirements of 10 C.F.R. Part 50, Appendix E. Long Island Lighting Co. 
(Shoreham Nuclear Power Station, Unit I), ALAB-903, 28 NRC 499, 505 
(1988). 

Deficiencies that alone do not constitute a fundamental flaw can be considered 
collectively provided that "they are pervasive and show a pattern of related or 
repeated failures associated with a particular essential element of the plan." 
However, 

[wJhere the deficiency is the result of a particular person's failure to follow the requirements 
of the emergency plan itself, such deficiency is not a fundamental flaw unless that person 
perfonns a critical role under the plan and there is no baclcup structure or provision that 
would mitigate the effects of the individual's failure. 

[d. at 505-06 (footnote omitted). 
The second factor requires consideration of how the deficiency can be 

corrected. "If the involved portion of the plan itself must be reassessed and 
reconceived to a significant extent in order to prevent such a failure in the future, 
then there is a fundamental flaw." However, "where the problem can be readily 
corrected, the flaw cannot reasonably be characterized as fundamental." [d. at 
506. "Any contention alleging that an exercise revealed a fundamental flaw in 
the emergency plan must address both of these factors .••• " [d. 

In this case, the Petitioner has submitted the results from three recent 
emergency preparedness exercises as bases for its belief that the Diablo Canyon 
Plan is fundamentally flawed. The contention together with the accompanying 
bases urge the Board to consider the individual exercise deficiencies collectively 
in support of Petitioner's assertion that both the Applicant and local government 
personnel lack the requisite preparedness or training to effectively protect 
the public health and safety in an emergency. Training and preparedness of 
personnel are one of the sixteen essential elements of emergency preparedness 
set forth in 10 C.F.R § 50.47(b){l5). To that extent, the petition partially meets 
the criteria for an admissible contention. 
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However, there is no basis provided that suggests that the cited deficiencies 
constitute a pervasive breakdown in a training program and the Petitioner does 
not address the question of actions required to remedy the deficiencies. Nothing 
in Petitioner's filing suggests that the Applicant'S program for radiological 
emergency response training must be reassessed or reconceived in order to 
prevent such failures in the future. 

The deficiencies cited by MFP appear to be attributable to individual failures 
to follow procedures occurring on the day of the exercise. No reason is given 
why such deficiencies could not be corrected by instructions to the individuals 
instead of restructuring the emergency plan. 

Both the Applicant and Staff assert that the deficiencies have in fact been 
addressed by the Applicant and closed out by the Staff. While such action is 
not sufficient per se to cause rejection of a contention, it places a burden on 
petitioners under the pleading requirements of 10 C.F.R. § 2.714(b)(2) to state 
with specificity why the Staff remedy is inadequate and why an essential element 
of the plan must be reconceived. This has not been done. 

The Board concludes that the Petitioner has not satisfied the Commission's 
particular requirements for admission of a contention based on alleged funda
mental flaws in emergency preparedness exercises or its general pleading re
quirements set forth in section 2.714(b)(2). Accordingly, Contention VIII is not 
admitted. 

10. Contention IX 

The Emergency Preparedness program for Diablo Canyon Nuclear Power Plant is inadequate 
to protect the public health and safety during an eartbquaJce. The imponance of an effective 
program was demonstrated recently by the lack of an adequate response to the effects of 
Hurricane Andrew in Florida.48 

Q. MFP Position 

As basis for this contention, the Petitioner cites seismic dangers of the Hosgri 
Fault and the Commission's asserted prior refusal to consider impacts of an 
earthquake that either caused, or occurred coincidentally with, an accident at 
Diablo Canyon. The Petitioner claims that the impact of Hurricane Andrew on 
the Thrkey Point Emergency Planning Zone demonstrates that it is unsafe for 
NRC to ignore effects of local natural phenomena on emergency planning for 
Diablo Canyon. Restricted emergency access assertedly due to storm-caused 
road blockage at 1\nkey Point is cited as basis for Petitioner's assertion by 
analogy that earthquake damage to roads and bridges near Diablo Canyon would 

48 MFP Supplancnt It 40. 
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inhibit emergency response during a simultaneous nuclear accident Petitioner 
buttresses the point with assertions that storm warnings were available at Thrkey 
Point prior to Hurricane Andrew while earthquakes would strike suddenly 
and without warning at Diablo Canyon. Thus, says Petitioner, there is no 
assurance that PG&E or the local government could respond rapidly to a 
sudden earthquake. Finally, MFP cites a newspaper article that asserts that 
new seismic information exists that brings into question PG&E's assessment of 
ground motion during an earthquake. 

The Petitioner urges that the Diablo Canyon Emergency Plan be revised 
to take into account new seismic information and that it include plans for a 
simultaneous earthquake and nuclear accident 

b. Applicant and Staff Positions 

The Applicant opposes admission of this contention because principles of 
collateral estoppel and res judicata preclude consideration of this issue. The 
Applicant cites prior litigation in which Petitioner was a party where issues 
related to simultaneous plant accident and earthquake were adjudicated and 
resolved by a tribunal of competent jurisdiction.49 The Staff also opposes 
admission of this contention on the basis that established doctrines of collateral 
estoppel and res judicata prevent relitigation of issues decided against Petitioner 
in previous litigation.50 

c. Board Analysis 

The Board concludes that litigation of issues related to simultaneous earth
quake and plant accident at Diablo Canyon is prohibited by the doctrines of 
collateral estoppel and res judicata. The Board also concludes that MFP has not 
provided an adequate basis to support revisiting this issue based on new seismic 
information that may have been developed since the operating license hearings 
were held. 

Petitioner attempted to save its contention at the prehearing conference by 
denying that it was interested in relitigating the issue of simultaneous earthquake 
and plant accident It claimed instead that it was concerned about diminished 
resistance of the plant to earthquake stresses caused by aging components (Tr. 
184-85). This claim, however, is contrary to the wording of the contention as 

49 PtU:lfrc GtU IJIItl El«lric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), CU-84-12, 20 NRC 249 
(1984); CU-84-13. 20 NRC 267 (1984); Stul Luis Obispo MOlhen lor PeIJu v. NRC, 751 F.2d 1287 (D.C. Cir. 
1984), reh', ,rallied, 760 F.2d 1320 (D.C. Cir. 1985), off'd, 789 F.2d 26 (D.c. Cit. 1986). See PG&E Response 

at 45-46. 
SO StalT Response at 39-40. 
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it was filed with the Board and parties, and it came too late and with too little 
basis (i.e., no scientific data) to permit admission of a revised contention. For 
all of the foregoing reasons, Contention IX is not admitted to this proceeding. 

We have every confidence, however, that the Staff has examined, or will 
examine, any new information bearing upon the resistance of plant SSCs to 
earthquakes. 

11. Contention X 

The San Luis Obispo Mothen for Peace believes that PG&E is not justified in their request 
to extend their operating license for Diablo Canyon Nuclear Power plant.'1 

Although not apparent from the text of the contention, MFP is here challeng
ing the appropriateness of a ''no significant hazards consideration" finding by the 
Staff in this proceeding. MFP admitted as much at the prehearing conference 
(I'r. 189). As we advised the parties and Petitioner at that prehearing confer
ence, this contention is beyond our authority to consider (I'r. 190). It is solely 
within the province of the NRC Staff. 10 C.F.R. § 50.58(b)(6). Accordingly, 
we reiterate our earlier denial of this contention (I'r. 192). . 

We note that, at the time of the Notice of Opportunity for Hearing in this 
proceeding, the NRC also sought public comment on a proposed ''no significant 
hazards" finding. 57 Fed. Reg. 32,571-72, 32,575 (July 22, 1992). The Staff, 
to our knowledge, has not yet issued a final finding (which does no more than 
determine the timing of any evidentiary hearing).Sl We asked the Staff to consider 
this proposed contention as a public comment on the proposed finding, and the 
Staff agreed it would do so (I'r. 189). 

12. Contention XI 

The San Luis Obispo Mothers for Peace contends that before permiuing the extension of 
PG&E'. license for the Diablo Canyon Nuclear Power Plan!, PGolE must weigh the COslS 

and benefits of continued operation of the plant- as required by the National Environmen1al 
Policy Act (NEPA) 42 USC 4332." 

a. Parties' Positions 

Through this contention, MFP seeks to have an Environmental Impact State
ment issued for the proposed amendments. It also seeks to have the question of 
need for power explOred. 

'I MFP Supplemental 43. 
Sl At Ihe time or Ihc preheating ccnf'crcncc, Ihc Staff had not yet made such a finding. Tr. 188. 
" MFP Supplement at 45. 
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As the Applicant and Staff each point out, recapture amendments of the 
type involved here are not among those actions for which an EIS is required 
(10 C.P.R. § 51.2O) or categorically excluded (10 C.P.R. § 51.22). They are 
among those for which the Staff must prepare an Environmental Assessment 
(EA) determining whether an EIS need be issued. 10 C.P.R. § 51.21. As of 
the time of the prehearing conference, the Staff had not yet prepared its EA 
but indicated its intent to do so in the near future (Tr. 193). The Board in the 
Vermont Yankee recapture proceeding noted, however, that EISs had not been 
prepared in any of the prior recapture actions. 31 NRC at 97-98. 

b. Board Analysis 

Insofar as this contention seeks an EIS, therefore, it is premature. We are 
denying it on that basis. After the Staff issues its EA, and assuming that the EA 
will not call for an EIS, MFP may submit a late-filed contention calling for an 
EIS. Such a contention, to be accepted, would have to be based on substantial 
and significant information indicating why an EIS is called for. 

As for the question of need for power, that question appears not to be open 
to us to explore. 10 C.P.R. §§51.53(a}, 51.95(a}, 51.106(c}. We deny outright 
that aspect of the contention. 

13. Conclusion with Respect to Contentions 

As set forth above, we have found two of the contentions (I and one 
aspect of V) to meet the Commission's revised requirements for contentions. 
(Certain bases set forth for other contentions may also be considered under 
those contentions.) Coupled with our finding of standing, therefore, MFP has 
satisfied the intervention requirements and will be admitted as a party!intervenor 
into the proceeding. 

m. OTHER MATTERS 

1. On December 9, 1992, the California Public Utilities Commission filed 
a Notice of its intent to participate as an interested state, pursuant to 10 C.P.R. 
§ 2.715(c}. (We did not receive this Notice until December 14, 1992, subsequent 
to the prehearing conference.) No party opposed this request. We could not 
grant the request until we had formally authorized a hearing. We do so now. 

2. At the prehearing conference, we advised the parties that, were we to 
accept any contentions, we would arrange a telephone conference call to arrange 
for discovery schedules and schedules for a further prehearing conference, 
if necessary, and the evidentiary hearing. We plan to hold this telephone 
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conference during the period of January 27, 1993-February 3, 1993, and will 
contact the parties to arrange a convenient time. 

IV. ORDER 

For the foregoing reasons, and in light of the entire record of this proceeding, 
it is, this 21st day of January 1993, ORDERED: 

1. The request for a hearing and petition for leave to intervene of the San 
Luis Obispo Mothers for Peace (MFP) is hereby granted. 

2. MFP Contentions I and V, to the extent indicated in this Opinion, are 
hereby admitted. 

3. MFP Contentions II, III, IV, VI, VII, VIII, IX, X, and XI are hereby 
denied. (Certain bases for these contentions may be included in the adjudication 
of one or the other of the contentions we are admitting, as described in this 
Order.) 

4. The request of the State of California Public Utilities Commission to 
participate as an interested state pursuant to 10 C.F.R. § 2.71 5 (c) is hereby 
granted. 

S. A telephone conference call for the purpose of developing discovery 
schedules and considering schedules for further prehearing conferences and the 
evidentiary hearing is scheduled for the period of January 27, 1993-February 3, 
1993, at a time to be established in the near future. 
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6. This Order is subject to appeal to the Commission in accordance with 
the requirements of 10 C.F.R. § 2.714a (particularly 10 C.F.R. § 2.714a(c». Any 
such appeal must be filed within ten (10) days after service of this Order. 

Bethesda, Maryland 
January 21, 1993 

38 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Charles Bechhoefer, Chairman 
ADMINISTRATIVE JUDGE 

Dr. Jerry R. Kline (by C.B.) 
ADMINISTRATIVE JUDGE 

Frederick J. Shon 
ADMINISTRATIVE JUDGE 



Cite as 37 NRC 39 (1993) D[).93-1 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Thomas E. Murley, Director 

In the Matter of 

TEXAS UTILITIES ELECmlC 
COMPANY, et sl. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) 

Docket Nos. 50-445 
50-446 

January 15, 1993 

The Director of the Office of Nuclear Reactor Regulation denies a petition 
filed by Michael D. Kohn on behalf of the National Whistleblowers Center 
and certain confidential aUegers. The Petition alleged that: (1) Texas Utilities 
Electric Company (TUEC or Licensee) made material false statements before 
the Atomic Safety and Licensing Board (ASLB) during hearings on TUBC's 
application for an operating license in order to conceal significant safety flaws 
in the design for pipe support systems at Comanche Peak Steam Electric Station 
(CPSES); namely, that in violation of 10 C.F.R. Part 50, Appendix B, TUBC 
transferred pipe support packages for review and certification between pipe 
support design groups that used different, multiple design criteria; (2) TUBC's 
material false statements delayed construction of CPSES Unit 1 and thus were 
germane to a contention in a related proceeding that TUBC had intentionally 
delayed construction of CPSES Unit 1; (3) TIJEC, Citizens Association for 
Sound Energy (CASE), and the NRC Staff deliberately withheld information 
from the ASLB about the transfer of pipe support reviews between pipe support 
design groups; and (4) TUBC employees responsible for making material false 
statements to the NRC continue to perform critical engineering and quality 
assurance tasks at CPSES. Petitioners requested that the NRC provide the 
following relief: (1) hold licensing hearings to determine whether the Licensee 
has the requisite character and competence to operate a nuclear power facility; 
(2) fine and otherwise penalize 'lpEC for making material false statements 
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to the NRC: (3) investigate whether the NRC Staff knew of WEC's alleged 
material false statements and failed to act on such knowledge; and (4) determine 
which high-level managers were responsible for WEC's making material false 
statements, and ban such persons from all licensed nuclear facilities. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

I. INTRODUCTION 

On July 30, 1991, Michael D. Kohn submitted a request (petition) addressed 
to the Chairman and to the Executive Director for Operations of the Nuclear 
Regulatory Commission (NRC) on behalf of the National WhistIeblowers Center 
and certain confidential allegers (Petitioners) to take action with regard to the 
Texas Utilities Electric Company's (WEC or the Licensee) Comanche Peak 
Steam Electric Station (CPSES). Petitioners request that the NRC provide the 
following relief: (1) hold licensing hearings to determine, in view of WEe's 
having made material faIse statements to the NRC, whether the Licensee has the 
requisite character and competence to operate a nuclear power facility; (2) fine 
and otherwise penalize TUEC for making material false statements to the NRC; 
(3) investigate whether the NRC Staff knew of TUEC's alleged material false 
statements and failed to act on such knowledge;l and (4) determine which high
level managers were responsible for WEC's making material false statements, 
and ban such persons from all licensed nuclear facilities. 

Petitioners assert as bases for their requests that (1) WEC made material 
false statements before the Atomic Safety and Licensing Board (ASLB) during 
hearings on TUEC's application for an operating license2 to conceal significant 
safety flaws in the design of CPSES pipe support systems; namely, in violation 
of 10 C.P.R. Part 50, Appendix B, WEC transferred pipe support packages 
for review and certification between pipe support design groups that used 
different, multiple design criteria; (2) TUEC's material false statements delayed 
construction of CPSES Unit 1 and thus were germane to a contention in a related 
proceeding' that WEC had intentionally delayed construction of CPSES Unit 1; 
(3) WEe, Citizens Association for Sound Energy (CASE), and the NRC Staff 
deliberately withheld information from the ASLB about the transfer of pipe 
support reviews between pipe support design groups; and (4) TUEC employees 

1 ~ noted in my Icucr or August 28, 1991, 10 Pclitioncrs. a copy of the Pclition wu forwarded to the NRC 
Office of Inspector General. This Direc:tor'. Decision does nol .ddress allegations of NRC Sllff misca!dua. 
2NRC Dodce! NOI. 50445 and 50446. 
'The 1 anuary 20, 1986 application of TUEC 10 extend its conswcUon permit was the IUbject of a rdated NRC 

licensing proceeding. NRC Dodte! No. S044S-CPA. SI6 AlAB·868, 2S NRC 912 (1987). 
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responsible for making material false statements to the NRC continue to perform 
critical engineering and quality assurance tasks at CPSES. 

The Licensee responded to the Petition by letter dated July 2, 1992 (here
inafter, ''Response").4 

I have now completed my evaluation of the Petition and have determined, for 
the reasons set forth below, that no adequate basis exists to take action against 
the Licensee. Accordingly, the Petition is denied. 

II. DISCUSSION 

A. Pipe Support Certification Process at CPSES 

Petitioners assen that TUEC certified individual pipe supports in violation 
of 10 C.P.R. Part SO, Appendix B, because, after field engineers made design 
changes to pipe supports during construction, TUEC routinely transferred re
sponsibility for review of the field changes from the pipe suppon design group 
that originally designed the pipe suppon to another pipe suppon design group 
that used different design criteria. Petitioners contend that, as a result, the Li
censee applied "multiple design criteria" to individual pipe supports.5 

1. Description o/the Pipe Support Design Review and 
Certification Process 

A summary of TUEC's pipe support design review and certification process, 
and its evaluation by the NRC Staff and by the ASLB in the Comanche Peak 
licensing proceeding provides a frame of reference for evaluating Petitioners' 
contentions. 

TUEC originally contracted the responsibility for pipe support design at 
CPSES to lIT-Grinnell. After it became apparent that lIT-Grinnell could not 
handle all the pipe support design work, TUEC contracted with an additional 
company, Nuclear Power Services, Inc. (NPSI), and established its own pipe 
support design group, Pipe Support Engineering (PSE). 

All three pipe support design groups were required to comply with design 
criteria contained in the American Society of Mechanical Engineers (AS ME) 

4 The RcapallC wa. titled "10 Cl'R 2.206 Petition Submined by Kobn. KIlhn lIr. Colapinto Regarding Comancho 
Peak Steam Electric Station." 
5 This same claim was made to the NRC Staff IS one of morc than 60 allegations by S.M.A. Hum in lamwy 

1986. Resolution of those allegations was ImISmitted to Mr. Hum by a leucr dated lamwy 6, 1988. md 
signed by Philip F. McKee, Deputy Dircc:tor. Comanche Peak Project Division. Office ~ Special Projects. The 
Staff concluded that, because the Stone lIr. Webster Engincc:ring Corpontion (SWEC) pipe support rcqualiIication 
program would uso one engineering approach. "[IJny identified deficiencies which mi&hl haw resulted (mm tho 
USC of inconaistcnt design criteria will be rorrcctccI." and the "allegation associated with the usc ~ inconsistent 
pipe support design criteria by the previous design groups baa been adequately resolved." (Enclosure 1 at 2.) 
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Boiler and Pressure Vessel Code hereafter referred to as the "ASME Code" and 
in Gibbs and Hill Project Specification MS-46A. Because neither the ASME 
Code nor Specification MS-46A dictates in detail the means by which an engi
neer is to satisfy the design criteria, differences' in engineering methodologies 
or design approaches to achieve compliance with the design criteria occurred 
between the three parallel pipe support groups. 

Mter a pipe support design group completed a pipe support design. it 
was released to the field for construction. If, during construction, the field 
engineering organization determined that changes were necessary to the design 
of a pipe support, WEC authorized implementation of the change before review 
and approval by the design organization. Changes by the field organization, as 
a result, were subject to possible disapproval by the design organization and a 
requirement to rework the pipe support in question. 

In response to the Petition, the Licensee described its review of field 
engineering changes to pipe support design at CPSES. In most cases, the group 
that created the original pipe support design would also review field engineering 
changes to that design. In a few cases, however, the pipe support design group 
that originally designed the support did not have an established methodology 
for analyzing the acceptability of the field engineering changes under the ASME 
Code and Project Specification MS-46A or could not approve the changes using 
its established methodologies. In such cases, WEC transferred responsibility for 
review and certification of the entire pipe support design to another pipe support 
design group, and the review and certification was performed on the entire pipe 
support design, not just the field changes in isolation. For example, lIT-Grinnell 
did not have a design approach for Richmond inserts used in conjunction with 
tube steel. If the field organization modified a pipe support originally designed 
by lIT-Grinnell to include Richmond inserts in conjunction with tube steel, 
then lIT -Grinnell would be unable to analyze the modified design. Therefore, 
responsibility for review and certification of the entire pipe support design would 
have been transferred to the PSE group, which did have the capability to analyze 
such ~ change. 

During the CPSES licensing proceedings, Messrs. Mark Walsh and Jack 
Doyle raised nineteen broad concerns about the pipe support engineering pro
gram at CPSES, including technical issues, organizational issues, and design in
terface issues (an interface is the communication path and the coordination of the 
design process between various groups or organizations). The NRC Staff con
ducted a comprehensive special inspection that consumed 1322 inspector-hours. 
The NRC Staff evaluated each of the Walsh and Doyle concerns, inspected the 
design procedures and practices of the pipe support design organizations, and 
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inspected a sample of 100 pipe support designs that had gone through the entire 
design review process.6 

The three pipe support design groups were all required to comply with the de
sign criteria contained in ASME Code and Project Specification MS-46A. Based 
in part on the NRC Staff analysis of the Walsh and Doyle concerns about the 
pipe support engineering program, the ASLB found that the differences among 
the three pipe support design groups in "design approach" and "engineering ap
proach," or in application of and interpretation of the ASME Code and Project 
Specification MS-46A design criteria, did not create a safety concern or violate 
NRC requirements because each group had a specific scope of responsibility 
for a specific group of pipe supports, and the three design groups did not share 
common in-line design responsibility for any individual pipe support.7 

Nonetheless, the ASLB found that WEC failed to demonstrate that design 
deficiencies were being promptly corrected and failed to satisfactorily resolve 
several design questions. The ASLB required TUEC to file a plan to resolve 
the Board's doubts! In June 1985, TUEC notified the ASLB that TUEC 
would resolve all remaining issues through the Comanche Peak Response Team 
(CPRT). TUEC also developed a Corrective Action Program (CAP) that resulted 
in the validation of the design of all safety-related and seismic Category II pipe 
supports at CPSES. As part of the CAP, SWEC became solely responsible for 
the design of pipe supports at CPSES, and the three pipe support design groups 
were released. SWEC revalidated all pipe supports to ensure that the pipe 
supports complied with the ASME Code and Project Specification MS-46A, 
and in doing so, used a single engineering approach. In Supplement 14 to the 
Safety Evaluation Report (March 1988), the NRC Staff concluded that CAP 
provided a comprehensive program for resolving technical concerns identified 
by the ASLB, CASE, NRC Staff, and CPRT, and that the CAP ensured that the 
design of pipe supports at CPSES satisfied applicable requirements of 10 C.F.R. 
Part 50. (NUREG-0797. SSER 14, at iii.) 

2. Multiple Design Criteria 

In evaluating the Walsh and Doyle concerns. which included possible use 
of multiple design criteria, the ASLB found that all three pipe support design 
groups used the same design criteria, the ASME Code and Project Specification 
M46-A, but applied different "engineering approaches" or "design approaches," 
and that this arrangement was in compliance with 10 C.F.R. Part 50.' 

6 ~c special Inspeaion Team Report 50-445/82-26 and 50-446182-14 (Feb. 15, 1983). 
7LBP-83-81, 18 NRC 1410, 1450-51 (1983). 
BId. at 1452-56. 
'td. at 1450-51. 
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nJEC agrees that the three pipe support design groups interpreted and applied 
the design criteria of the ASME Code and of Project Specification MS-46A 
with different design approaches. TUEC denies, however, that multiple design 
criteria were used for any individual pipe support. 

nJEC states in its Response that when responsibility for review and certifi
cation of field changes to pipe support design was transferred from the original 
pipe support design group to another pipe support design group, responsibility 
for review and certification of the entire pipe support design, rather than just the 
field engineering change, was also transferred. The Licensee also asserts that 
only one pipe support group had responsibility for any individual pipe support 
design at one time. (Response at 3.) Petitioners provide no facts to contradict 
this description of the review and certification process. Moreover, it would not 
be possible, as an engineering mauer, to review a field change in isolation from 
the entire pipe support design. The pipe support design group that reviewed 
the field change would necessarily have reviewed the entire pipe support design 
with the same design criteria used by all three groups, albeit with its own design 
approach. 

Since the three pipe support design groups used the same design criteria 
but different design approaches, transfers of responsibility for review of field 
changes could have resulted in application of multiple design approaches to an 
individual pipe support. However, because only one group was responsible for 
an individual pipe support design at anyone time and because such transfers 
resulted in a review of the entire pipe support design by the responsible group, 
rather than the field change in isolation, the transfers did not result in application 
of different design approaches to any individual pipe support. Not only were the 
same design criteria applied to all pipe supports, but individual pipe supports 
were reviewed and certified with a single design approach. 

Accordingly, I conclude. that Petitioners have not demonstrated that TUEC 
used multiple design criteria for any pipe supports; nor did they show that mul
tiple design approaches were applied to any individual pipe support. Petitioners 
provide no basis to disturb the findings of the ASLB that the use of three differ
ent design approaches by the three pipe support design groups did not present 
a safety concern and did not violate 10 C.F.R. Part 50. 

3. Transfer of Design Review Responsibility Between Pipe Support 
Design Groups 

Petitioners contend that the Licensee's transfer of responsibility for review of 
field changes from one pipe support design group to another was in violation of 
NRC requirements. To the contrary, NRC requirements explicitly permit such 
transfers: 
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Design changes, including field changes, shaIl be subject 10 design control measures 
cmunensurate with those applied 10 the original design and be approved by the organizatim 
that perfonned the original design unless the applicant designates another organizatim.'o 

10 C.P.R. Pdrt 50, Appendix B, Criterion III. 
Moreover, since the transfers of design review responsibility between the 

three pipe support design groups did not result in the application of multiple 
design criteria to any individual pipe support, but rather in application of a 
uniform engineering approach or design approach to the required design criteria 
for individual pipe supports, no safety concern was raised by the transfers. 

Accordingly, I conclude that there is no basis to conclude that the transfer 
of responsibility for review and certification of field changes to pipe support 
designs either violated NRC requirements or raised a safety concern. 

B. Material False Statements 

Petitioners identify the Licensee's alleged material false statements as certain 
statements made in testimony and affidavits by TUEC managers and employees, 
between 1982 and 1985, during the NRC hearing on TUEC's application for an 
operating license for CPSES. Specifically, Petitioners cite: 

1. Testimony of John C. Finneran, Jr •• Manager of Civil Engineering,that field changes 10 a 
pipe support design went 10 the original design organization for review and certification.ll 

2. An affidavit of Mr. Fmneran and othen that states that changes made by Structural 
Engineen 10 an original design were reviewed by the original designen before the design 
was sent 10 the field for oonstructim, and that each organization and group had separate 
and distinct respoosibilities for the design of pipe supports.11 

3. An affidavit by Mr. FiMeran that design changes created by CMC's were reviewed by 
the "responsible design organization" for certificatimP 

Petitioners contend that not only did TUEC deliberately introduce false evi
dence that design changes were reviewed by the "Original" design organization, 
but that TUEC also repeatedly made material false statements that pipe supports 
''were not being transferred between various pipe support groups" and were ''not 

10 Additionally, u the Licensee notes, ANSI N4S.2.11·1974 also permits .uch transfers: 

NCII'IIIally,1he procedures (or effec:tinJ desi&n chanJCI1h11l mJUUe that clw!JCI be reviewed and .ppnwed 
by the lime groupe or crganizations which reviewed and IJ!PIOYcd the original design documents. Where 
In crganization which originally was responsible for approving a particular design doc:ument Is no longer 
n:sponsible. the plant owner shall designate the new responsible orpnization .••• 

11 Tr. 4971, 498S.86, and SOI3. S,. Petition It 4. 
U Affidavit of D.N. OIapman, I.Co Fmncran.Ir., D.E. Powcn, R.P. Deubler, R.E. Ballard, Ir .. and A.T. Pulter, 
dated 1uly 3, 1984, at 13,36. S4. Petition at 6-7. 
13 Affidavit of Iohn Co Fmncran. Ir., dated Iune 17, 1984, at 4. Su Petition at 6. 
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being certified using multiple sets of design criteria"14 (petition at 8), and that 
TIJEC never revealed the transfers to the ASLB, despite orders and requests of 
the ASLB to be kept informed of potentially significant developments. Petition
ers also allege that the Licensee falsely testified before the ASLB that interfaces 
between the three pipe support design groups were "separate" and "distinct" 

The NRC may revoke a license because of material false statements made to 
the NRC: 

Any license may be revoked for any malerial false statement in the appliCJItion or any 
slalemcnt of fact required under section 182. • • • 

Atomic Energy Act, § 186a, 42 U.S.C. § 2236. 
At the time of the alleged material false statements, a material false statement 

within the meaning of section 186 of the Atomic Energy Act was a false 
statement, or omission of information, that was material. A material statement 
is one that is capable of influencing the agency decisionmaker.15 Petitioners 
contend that in this case the alleged material false statements were made with 
the intent to deceive the NRC about serious safety flaws in pipe support design, 
namely that multiple design criteria were applied to pipe sUppOrts.16 

Petitioners have not demonstrated that the Licensee made any false state
ments to the NRC. First, Petitioners assert that the Licensee "repeatedly" gave 
testimony before the ASLB that TUEC "pipe supports were not being trans
ferred between the various pipe support groups and were not being certified 
using multiple sets of design criteria." (Petition at 9, emphasis added.) Peti
tioners, however, provide no record citation to demonstrate that the Licensee 
either explicitly made such a statement or made any statement that could be 
interpreted in that manner. Second, in the context of the questions asked and 
answers given in the testimony cited by Petitioners, it cannot be concluded that 
the Licensee provided testimony to the effect that review of field changes or 
other changes to a pipe support design was always performed by the original 
pipe support design group, or was never performed by any other of the three 
pipe support design groups. The testimony cited by Petitioners, that review 

14 Since the Licensee wa. not, in fact, lI!ing multiple design crilCria (,til Section nA, 1"I'f'tl), Illy ItItement by 
the Licensee that it was not using multiple design criteria cannot be amsidc=l false. 
15Vu,Wa Euctric lIIId P-.r Co. (North Anna Power Stltion, Units 1 and 2), CU·76-22, 4 NRC 480,487 
(1976), alJ'd mb IIOIfL Vir,Wa Euctric lind Power CO. Y. NRC, 571 F.ld 1289, 1291 (4th Cir. 1978); U";ted 
SIIltU Y. W.iArlOcJ:, 231 F.2d 699, 701 (D.C. Cir. 1956); U";I~ SIIltU Y. Diaz. 690 F.ld 1352, 1357·58 (11th 
Cir.1982). 
16 In 1987, leme 2 10 5 yeors afIcr the alleged m.lCriai raise Ilatemcnts, the NRC adoped new rules implementing 
lCCIion 186 or the Atomic Fnergy Act. Those rules require that any information ,ubmiued by Iicensc:cs 10 the 
NRC muat be complete and accurate in all material respects. S •• 10 C.F.R. § 50.9(.). The Commission decided 
10 exercise ill discretion in the application of the term "material raise statement" by limiting the usc of the term to 
egregious IilUltions where there is an dement of intenIlo mislead. Stltemcnll or Consideration, "Completeness 
and Accuracy or Information," 52 Fed. Reg. 49,362, 49,367 (Dec. 31,1987). 
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of changes was done by the original pipe support design group, was given in 
response to questions seeking to determine whether changes were reviewed by 
a pipe support design organization at all. The testimony was not elicited in 
response to inquiries whether the original, as opposed to another, pipe support 
design group conducted reviews of design changes made by the field engineers 
or other engineers. If any such inquiries were made, Petitioners cite none. More
over, as Petitioners note, Mr. Finneran also testified that review of changes to 
pipe support designs were performed by the "responsible" pipe support design 
group. As WEC stated in its Response, responsibility for review of each pipe 
support was assigned to only one group at any time; following any transfer, the 
new design group, or "responsible design group," 'evaluated the design of the 
entire support. (Response at 3, 9-10.) 

Petitioners claim that testimony of WEC managers and employees in a 
complaint proceeding before the Department of Labor (DOL)17 demonstrates 
that WEC had attempted to conceal the transfers between pipe support design 
groups and the use of multiple design criteria from the ASLB during the earlier 
NRC operating license proceeding. Petitioners argue that this testimony shows 
that interfaces between the three pipe support groups were not "separate" and 
"distinct" as represented by TUEC, but instead that the three pipe support groups 
routinely transmitted pipe support packages "back and forth" among themselves 
(Petition at 9-12), presumably to mean that the groups in fact shared common 
design responsibility for individual pipe supports. 

Petitioners' assertion that multiple design criteria were used for individual 
pipe supports rests upon a confounding of "design criteria" with interpretation 
and application of design criteria (i.e., "design approach" and "engineering 
approach"). As the Licensee explains, this confusion was created when Licensee 
employees in their testimony before the ASLB and before the DOL used the 
term "design criteria" interchangeably with the terms "design approach" and 
"engineering approach." (Response at 19-24.) 

Petitioners do not dispute that aU three groups were required to comply with 
and did apply the requirements of the ASME Code and Project Specification MS-
46A. The testimony upon which Petitioners rely, when read in context, was that 
each group interpreted and applied those requirements with its own guidelines, 
design approach, or engineering approach. The testimony of the Licensee's 
managers before the DOL, upon which Petitioners rely, was to the effect that 
review of field changes was sometimes transferred to another pipe support design 
group if the original design group could not certify the changes, either because 

17 HlUtI1IY. Nuckar PtrMr Slrvicu.lfIC •• DOL Casc No. B6 ERA:24. Mr. S.M.A. Hasan dlargcd lhat he had been 
terminated and blacklisted for nising safety cmccrns about pipe support design at CPSES. in violation of lCCIion 
210 of thc EncrBY Reorganization AcL Mr. Hasan's c:anplaint was denied sftcr hearing before an Aclmini.stratiyc 
Lsw ludge. 51. Recommended Decision and Order. October 21. 1987. The Sec:rd.lrY or Lsbor allinned the 
denial S •• Fmal Decision and Order.llmc 26. 1992. 
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it did not have the analytical capability or because the design change could not 
be certified under the original design group's methodology.lI As the Licensee 
explained, Mr. Rencher, upon whom Petitioners rely, also testified that each of 
the three pipe support groups had its own "design guidelines," which differed 
in some respects, but that each pipe had to be qualified under one of these three 
design guidelines. (Response at 22-23.) The ASLB found that, by whatever 
name, the different interpretations by the three pipe support groups of the ASME 
Code and Project Specification MS-46A did not violate NRC requirements.19 

Petitioners incorrectly assume that because transfers took place, there must have 
been a common or shared design responsibility between the three pipe support 
design groups, which necessarily resulted in the application of multiple design 
criteria to individual pipe supports. Because the pipe support design group that 
assumed responsibility after a transfer reviewed and certified the entire pipe 
support, there was, in fact, no common or shared design responsibility between 
the three pipe support design groups. (Section II.A, supra.) 

By letter dated July 8, 1987, CASE suggested to the ASLB that the Licensee 
should provide the ASLB with all documents from the DOL proceeding because 
some unidentified testimony was of potential significance to the Comanche 
Peak licensing proceedings. However, CASE did not disclose the nature or 
significance of that testimony, and Petitioners fail to demonstrate that the matter 
was either pursued by CASE or taken up by the ASLB. There is no basis 
to conclude, as Petitioners contend, that the Licensee's failure to disclose the 
transfers during the CPSES operating license proceeding violated any ASLB 
order or constituted withholding of evidence from the ASLB. Because the 
transfers neither constituted a safety concern nor violated NRC requirements, it 
cannot be concluded that the Licensee had an obligation to inform the ASLB of 
the transfers. Moreover, on May 17, 1988, CASE provided the ASLB with the 
January 6, 1988 NRC Staff resolution of Mr. Hasan's sixty-five allegations, 
including allegations about multiple or inconsistent design criteria, because 
CASE considered the information to be potentially significant.20 Since the 
Comanche Peak operating license proceeding was dismissed on July 5, 1988, 
based on a settlement and joint stipulation of the parties, without mention of that 
information,21 it cannot be concluded that the ASLB necessarily considered the 
fact of the transfers to be a potentially significant development 

In support of their allegation of intentional withholding of evidence from 
the ASLB, Petitioners also rely on and request consideration of a leUer dated 
October 5, 1990, sent to NRC Region IV Office of Investigations. Petitioners 

18 Su Petitioo at IG-ll. and 12 n.9. 
19LBP_83_81. 18 NRC alI4SG-SI. 
20 Sec note S. 11ip1'G. 

2ILBP-8S_18B.2S NRC 103 (1988). 
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request that the identity of the alleger named in the letter and the contents of 
that letter remain confidential. (petition at 14.) That letter does not recite any 
factual information beyond that contained in the Petition, and does not provide 
any information not provided in similar allegations, which were found to be 
without meriL 

Accordingly, I find that the Licensee's statements cited by Petitioners, when 
evaluated in the context of their utterance, were not false. I also find that 
Petitioners have not demonstrated that the Licensee was obligated to inform the 
ASLB of the transfers of review responsibility between pipe support design 
groups. Because the Licensee made no false statements, and because the 
transfers neither resulted in the application of multiple design criteria nor raised 
safety concerns, it cannot be concluded that the Licensee intended to deceive 
the NRC about the transfers in order to conceal safety concerns. Therefore I 
find that there is no basis to conclude that the Licensee made material false 
statements to the NRC or to the ASLB. 

C. Delay of Construction Because of Alleged Material False Statements 

Petitioners contend that TUEC's material false statements in the operating 
license proceeding delayed construction of CPSES Unit 1. (ld. at 8 n.4.) 
However, Petitioners have not demonstrated that the Licensee made the alleged 
material false statements, and Petitioners have not explained how the alleged 
material false statements could have delayed, or did in fact delay, construction 
of Unit 1. Accordingly, there is no basis to conclude that the construction of 
CPSES Unit 1 was delayed by any statements of the Licensee in the operating 
license proceeding .. 

Petitioners also contend that the Licensee's testimony in Mr. Hasan's com
plaint proceeding before the DOL, regarding the transfer of review responsibility 
between pipe support design groups, shows that the Licensee deliberately misled 
the ASLB in the construction permit amendment proceeding before the NRC, 
regarding the Licensee's intentional delay of the construction of CPSES Unit 1. 
(ld. at 2.) Petitioners have not explained, nor is it apparent, how transfers of 
responsibility between pipe support design groups for review and certification 
of pipe support design could have delayed, or in fact did delay, construction of 
CPSES. It is just as likely that transfers of review and certification responsibility 
from a pipe support design group without the capabilit;" to analyze or certify 
a field design change, to a pipe support design group with the capability to 
analyze or certify a field design change, would speed construction. Even if such 
transfers had delayed construction, there is no basis to conclude that any delay 
was deliberate. 

For the reasons given above, I conclude that Petitioners have provided no basis 
to conclude that the Licensee deliberately delayed the construction of CPSES 
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or that the Licensee misled the ASLB regarding any delay in construction of 
CPSES. ' 

m. CONCLUSION 

The institution of proceedings pursuant to 10 C.F.R. § 2.202 is appropriate 
only where substantial health and safety issues have been raised. See Consol
idated Edison Co. of New York (Indian Point, Units I, 2, and 3), CLI-75-8, 
2 NRC 173, 175-76 (1975); Washington Public Power Supply System (wpPSS 
Nuclear Project No.2), 00-84-7,19 NRC 899, 923 (1984). This is the standard 
that I have applied to determine whether the action requested by Petitioners, or 
other enforcement action, is warranted. 

For the reasons discussed above, there is no basis for taking the actions 
requested by the Petitioners. The NRC Staff has carefully reviewed the 
Petition, assessed the specific references and citations in the Petition, and 
reviewed additional documents regarding Petitioners' allegations. Petitioners 
have not demonstrated that the Licensee, in violation of NRC requirements, 
transferred responsibility for review of field changes to pipe support designs or 
that multiple pipe support design criteria were applied to any individual pipe 
support. Petitioners have presented no basis to conclude that any such transfers 
raised safety concerns. Petitioners have not demonstrated. that the Licensee 
deliberately delayed construction of CPSES Unit 1. Finally, Petitioners have 
not demonstrated that the Licensee made any material false statements to the 
NRC or the ASLB, violated any orders of the ASLB, or withheld evidence from 
the NRC or the ASLB. 

Accordingly, Petitioners' requests for hearings to determine whether the 
Licensee has the requisite character and competence to operate a nuclear power 
facility, for imposition of a fine or other penalties on the Licensee, and to ban 
certain of the Licensee's managers from all licensed nuclear facilities for making 
material false statements to the NRC are denied. 
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As provided by 10 C.F.R. § 2.206(c), a copy of this Decision will be filed 
with the Secretary of the Commission for the Commission's review. 

Dated at Rockville, Maryland, 
this 15th day of January 1993. 
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FOR THE NUCLEAR 
REGULATORY COMMISSION 

Thomas E. Murley, Director 
Office of Nuclear Reactor 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

DD-93-2 

OFFICE OF NUCLEAR REACTOR REGULAnON 

Thomas E. Murley, Director 

In the Matter of 

TEXAS ununEs ELECTRIC 
COMPANY, at s/. 

. (Comanche Peak Steam Electric 
Station, UnIt 1) 

Docket No. 50-445 

January 15, 1993 

The Director of the Office of Nuclear Reactor Regulation concludes that a 
petition filed by Sandra Long Dow and Richard E. Dow raised no substantial 
health or safety concern to call into question the continued safe operation 
of Comanche Peak Steam Electric Station (CPSES) and, therefore, denies 
the petition. In a Motion to Reopen the Record filed by Petitioners in the 
CPSES operating license proceeding for Units 1 and 2, Petitioners alleged that 
Texas Utilities Electric Company (lUBC or Licensee) repeatedly made false 
and misleading statements to the Atomic Safety and Licensing Board (ASLB) 
regarding the pipe support design process at CPSES, and that the ASLB relied 
on this false information when it issued an operating license for Unit 1. 

DffiECTOR'S DECISION UNDER 10 CoFoR. §20206 

I. INTRODUCTION 

By Memorandum and Order of January 17, 1992, CLI-92-1, 35 NRC I, 
the U.S. Nuclear Regulatory Commission (NRC) referred to the NRC Staff 
under 10 C.P.R. § 2.206 allegations by Sandra Long Dow and Richard E. Dow 
(Petitioners) concerning the pipe support design process at the Comanche Peak 
Steam Electric Station (CPSES), Unit 1: These allegations were contained in 
a Motion to Reopen the Record (Motion) filed by Petitioners in the CPSES 
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operating license proceedings for Units 1 and 2. In the Motion, Petitioners 
alleged that Texas Utilities Electric Company's (TIJEC or Licensee) witnesses 
repeatedly made false and misleading statements to the Atomic Safety and 
Licensing Board (ASLB) between 1982 and 1985. 

In my letter of February 18, 1992, I acknowledged receipt of the Petition and 
stated that the NRC would take action on the Petitioners' request I have now 
completed my evaluation of the issues in the Petition and determined for the 
reasons set forth below that no adequate basis exists to take action against the 
Licensee for CPSES Unit 1. 

ll. DISCUSSION 

Petitioners asserted that WEC's witnesses repeatedly made false and mis
leading statements to the ASLB between 1982 and 1985 and that these false 
and misleading statements prompted the ASLB to rely on and adopt false or 
misleading facts concerning the question of pipe support design when issuing 
its December 28, 1983, Memorandum and Order, LBP-83-8I, 18 NRC 1410, in 
the operating license proceeding for CPSES Unit 1. Petitioners also alleged that 
after the ASLB issued LBP-83-81, WEC filed a series of motions for summary 
disposition that included affidavits in which the affiant knowingly made false 
statements to the effect that each of the three design organizations had sepa
rate and distinct responsibilities for the design of pipe supports and all design 
chaitges during construction were returned to the original designer for correction 
and rechecking. 

These allegations of material false statements by WEC to the ASLB are 
identical to those made in a 10 C.F.R. § 2.206 petition filed by Michael D. 
Kohn on July 30, 1991. Both petitions assert that the ASLB relied on false 
information when issuing LBP-83-81,l and both petitions cite the same testimony 
of a WEC witness to support the allegation of material false statements.2 I 
found Mr. Kohn's allegation that WEC officials made material false statements 
or intentionally misled the ASLB regarding the pipe support design process to 
be unsubstantiated. (OD-93-1, Section n.B.) As Petitioners have provided no 

1 Specifically, Petitioners allege that the false information led the ASLB to believe that: 
The evidence estab1ishcs that each of the three pipe lupport design organizations has its own apeciJic lcope 
rL responsibility foc •• pecific group of aupportl. There is no need for cross commwUcation between the 
three groups since they abate no common, in-line design responsibility _ ••• The Board concludes that 
the Applicants have adequately defined and documented the n:sponsibility and paths of canmunication 
bctwccn. • • the pipe support design groups. No NRC IqUiation hal been violated. 

Su Dow Petition at 4-5; Ko/m Petition at 6. 
2The Dowa cite the Iuly 3, 1984 affidavit of Mr. I.e. Fuuu:ran, Ir., on pages 13 and 36. The Ko/m Petition 
citca the.ame tcatimony, in addition to Mr. Fmncran'l tcslimony befO!e the ASLB. Although \he Dowa do not 
provide any citations to Mr. Fumcran', tcslimony before the ASLB, the Staff assumes they ate referring to the 
lime tcslimony cited by Mr. Kohn. 
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information beyond that already provided by the Kohn Petition,' these allegations 
remain unsubstantiated, and I conclude that Petitioners have not raised any safety 
concerns. 

III. CONCLUSIONS 

The NRC Staff has reviewed Petitioners' allegation thatlUEC's witnesses 
provided false and misleading information to the ASLB regarding the pipe 
support design process at the Comanche Peak Steam Electric Station Unit 1. 
The NRC Staff assessed the specific references and citations in the Petition 
and reviewed the documents attached to the Petition as well as many additional 
documents regarding the allegations in the Petition. On the basis of its entire 
review. the Staff has not found any substantial health and safety issues that 
would call into question the continued safe operation of CPSES •. 

The institution of proceedings pursuant to 10 C.P.R. § 2.202 is appropriate 
only when substantial health and safety issues have been raised. See Consol
idated Edison Co. of New York (Indian Point, Units 1,2, and 3), CLI-75-8. 2 
NRC 173. 176 (1975), and Washington Public Power Supply System (wpPSS 
Nuclear Project No.2). 00-84-7, 19 NRC 899. 923 (1984). This is the standard 
that I have applied to determine whether the action requested by Petitioners. or 
other enforcement action, is warranted. 

For the reasons discussed above. no basis exists for taking any action in 
response to the Petition because Petitioners raised no substantial health or safety 
issues. Accordingly. no action pursuant to 10 C.P.R. § 2.206 is being taken in 
this matter. 

The Staff will file a copy of this Decision with the Secretary of the Commis
sion for the Commission's review in accordance with 10 C.P.R. § 2.206(c). 

Dated at Rockville, Maryland. 
this 15th day of January 1993. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Thomas E. Murley. Director 
Office of Nuclear Reactor 

Regulation 

'In fact, Ibe Dows have provided substanlially lesl infonnalim Iban provided in Ibe Kohli Pclitim of luly 30. 
1991. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Planque 

CU-93-2 

In the Matter of Docket No. 50-446-CPA 

TEXAS ununES ELECmlC 
COMPANY, et al. 

(Comanche Peak Steam Electric 
Station, Unit 2) February 3,1993 

The Commission denies the request of B. Irene Orr and D.I. Orr for a stay of 
the issuance of the low-power operating license for Comanche Peak Unit 2. The 
Commission finds that Petitioners' stay request cannot properly be considered 
in the operating license proceeding because they are neither parties to that 
proceeding nor have they addressed in their stay request the five factors for 
late-filed intervention petitions. Furthermore, the Commission cannot consider 
Petitioners' stay request in the construction permit amendment proceeding, to 
which Petitioners. are a party, because they have failed to relate the stay request 
to any action in that proceeding. 

RULES OF PRACflCE: STAY OF AGENCY ACTION 

Where petitioners who have filed a request to stay issuance of a low-power 
license are not parties to the opernting license proceeding, and where petitioners' 
request does not address the five factors for late intervention found in 10 C.P.R. 
§ 2.714(a)(lXi)-(v), the request cannot properly be considered in that operating 
license proceeding. 
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RULES OF PRACTICE: STAY OF AGENCY ACTION 

The provision for stays in 10 C.F.R. § 2.788 provides only for stays of 
decisions or actions in the proceeding under review. 

RULES OF PRACTICE: STAY OF AGENCY ACTION 

Where petitioners do not relate their stay request to any action in the 
proceeding under review, the request for stay is beyond the scope of 10 C.P.R. 
§ 2.788. Such a request is more properly a petition for immediate enforcement 
action under 10 C.F.R. § 2.206. 

RULES OF PRACTICE: STAY OF AGENCY ACTION (CRITERIA) 

Section 2.788(b)(2) of 10 C.F.R. specifies that an application for a stay must 
contain a concise statement of the grounds for stay, with reference to the factors 
specified in paragraph (e) of that section. 

RULES OF PRACTICE: STAY OF AGENCY ACTION (CRITERIA) 

Pprsuant to 10 C.P.R. § 2.788(e)(1)-(4), the factors to be considered in 
determining whether to grant or deny an application for a stay are: (1) whether 
the moving party has made a strong shOwing that it is likely to prevail on the 
merits; (2) whether the party will be irreparably injured unless the stay is granted; 
(3) whether the granting of a stay would harm other parties; and (4) where the 
public interest lies. 

RULES OF PRACTICE: ORAL ARGUMENT 

The Commission requires that a party seeking oral argument must explain 
how oral argument would assist it in reaching a decision. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

This matter is before the Commission on a motion filed by B. Irene Orr and 
D.I. Orr ("Petitionersjl seeking a stay of the issuance of the low-power license 

1 We presume thlt the request is tiled on beha1f of the Om because it is tiled by their counsd. Nowhen: in the 
Itty request are their names mamcned. 
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by the NRC Staff for Comanche Peak Unit 2. Petitioners seek a stay of the low
power license pending, inter alia, our resolution of their appeal from a decision 
issued by the Atomic Safety and Licensing Board ("Licensing Board'') denying 
their petition to intervene in the construction permit amendment ("CPA") 
proceeding involving this facility. The Texas Utilities Electric Company ("TU 
Electric" or "Licensee'') has responded in opposition. fur the reasons stated 
below, we deny the stay request 

ll. BACKGROUND 

Prior to filing this action, Petitioners have made no attempt to participate 
in the Comanche Peak Unit 2 operating license ("OL j proceeding, in which 
the low-power license is to be issued. Instead, their participation has been 
limited to participation in the CPA proceeding. In the CPA proceeding, TU 
Electric seeks to amend the Unit 2 construction permit to extend the latest 
construction completion date to August 1, 1995. The NRC Staff issued an 
"Environmental Assessment and Fmding of No Significant Impact" analyzing the 
proposed extension on June 23, 1992. See 57 Fed. Reg. 28,885 (June 29, 1992). 
The Staff then issued an order extending the latest construction completion date, . 
as requested, on July 28, 1992. See 57 Fed. Reg. 34,323 (Aug. 4, 1992). 

In response to the Environmental Assessment, Petitioners filed a petition 
to intervene and a request for a hearing. Both the Licensee and the NRC 
Staff opposed Petitioners' request After preliminary proceedings, the Licensing 
Board issued an order denying Petitioners' request for intervention, based upon 
their failure to submit an admissible contention. LBP-92-37, 36 NRC 370, 384 
(1992). Petitioners have perfected a timely appeal which is now pending before 
the Commission. . 

On Monday, February 1, 1993, the NRC Staff provided notice to Petitioners 
that the Staff intended to issue the low-power license late on the afternoon of 
Thesday, February 2, 1993, approximately 24 hours later. While the Staff was 
actually preparing to sign the license, Petitioners filed a request for a stay of that 
license by facsimile transmission. The Licensee immediately filed a response 
in opposition to the stay request by facsimile transmission. After reviewing 
both Petitioners' request and the Licensee's response, the NRC Staff issued the 
low-power license. 

m. ANALYSIS· 

Petitioners have attempted to file their request in the OL proceeding for Unit 
2 as well as the CPA proceeding. However, Petitioners are not parties to the 
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OL proceeding. Inasmuch as their request does not address the five factors for 
late-filed petitions to intervene found in 10 C.F.R. § 2.714(a)(I)(i)-(v), this stay 
request cannot properly be considered in the operating license proceeding. 

The provision for "stays" in the Commission's regulations, by its terms, 
applies only to "a decision or action of a presiding officer •••• " 10 C.P.R. 
§ 2.788. In short, this provision provides only for stays of decisions or actions 
in the proceeding under review - in this case, the CPA proceeding. However, 
Petitioners do not relate their request to any action in the CPA. Therefore, the 
request for stay is beyond the scope of section 2.788 and is more properly a 
petition for immediate enforcement action under 10 C.P.R. § 2.206. However, 
in view of the need for a prompt NRC decision to remove uncertainty regarding 
the status of the low-power license, we proceed below to consider the petition 
without referring it to the Staff for a decision, which is our normal practice.2 

The only allegation raised by Petitioners is that TU Electric has "secreted" 
information from the NRC, Motion at 2-3, and that this action may raise doubts 
about TU Electric's "character and competence" to operate [Comanche Peak] 
safely." [d. at 3. As a result, Petitioners now ask the Commission to direct TO 
Electric to turn that information over to them. [d. at 4. However, Petitioners 
cite no evidence for their allegation other than a generalized reference to the 
"entire record" before the Licensing Board. [d. at 2 n.1. Such a generalized 
reference provides no aid whatever in evaluating Petitioners' motion and is 
simply insufficient for the purposes of issuing a stay of the low-power license. 

Petitioners do include as an exhibit a letter from the NRC Staff to TU Electric 
which directs TO Electric to take certain steps regarding agreements between 
TO Electric and its former minority co-owners in which TO Electric purchased 
the minority owners' shares in Comanche Peak. See Letter from Thomas E. 
Murley, NRC, to William J. Cahill, TO Electric (January 12, 1993). However, 
there is no showing that any actions that the NRC directed TU Electric to .take 
in iliat letter will have any impact on low-power operation. As mandated in that 
letter, TO Electric's response will be in the Commission's hands - and in the 

2Even assuming tuglUNIo that lCCtion 2.718 did apply 10 this lituation. we find that PcIiIioncrs have failed 10 . 
add=s - much leu .aliaCy -that lCCtion'. requir<ments. Scclion 2.788 opcc:ifies that -an application for • Illy 
••• must cmtain • • • [a] c:mc:ise IlItement of the grounds for .tay, with me=tce to the facto", opcc:ified in 
paragraph (e) of thl. accIion." 10 CP.R. §2.788(b)(2). Th .. e factors, in tum,~: "(1) [w]helher the moving 
party has made I Itrong ahowing that it ia likely to pteVIil on the merits; (2) [w]bclher the party will be itrepuably 
injured unlesa I Illy ia granted; (3) [w]helhcr the granting of I Illy would harm other parties; and (4) [w]h= 
the public intcrest lies." 10 C.F.R. §2.788(e)(1)-(4). PcIiIioners' ".tay request" docs not address th..e factors It 
all and, therefore, must be denied on ill merits. Morwvcr, although the PcIiIioncra were only Informed of the 
Staff'. apcciJic acbedule on February I, they were advised well over I wedc previously by Canmisaion counaeI 
of the likely ncar-term Issuance of the low-power license. Thus, any Illy request .houId have been filed much 
culier than virtually the minute the license was Ictoally due 10 issue. Their mm:aaODable dday in aeeking rdid 
cuts againat granting It. 
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public domain - within 30 days of the NRC's letter. This response will be 
filed before issuance of the full-power license becomes an issue.3 

In conclusion, we find that there is no reason to delay the effectiveness of 
the low-power license and we deny the request before us." 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 3d day of February 1993. 

For the Commission' 

SAMUEL J. CHILK 
Secretary of the Commission 

3 Mon:aver. IS we have pointed oat en oIher occasions. the risks or low-power cpc:ntion are minimal See • •. ,., 
Public S""ic. Co. of N~ HampslUn (Seabroolt Sl.Itian, Units 1 and 2), CU-89-8, 29 NRC 399 (1989); CUOIN) 
Y. NRC, T12 F.2d 972 (D.c. Cir. 1985) . 
.. We also deny Pmtianers' ftJCllICSl Cor enal ugument on this motion. Motian at 4. Pmtioners have Cailed to 
demonstrate 'bow [enal ugumentl would usist UI in reaching a cIcclsian." III n 10sIph I. MacltDI, ClJ-89-12, 
30 NRC 19.23 n.l (1989); Tuo.r Utilitiu Ekclric Co. (Comanche Peak Stesm Electric Sl.Itian. Units 1 and 2). 
ClJ-92-12, 36 NRC 62, 68-69 (1992) . 
.5 Canmlssioners Curtiss and de P1anque are not available to pIl1icipate in this matter. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND UCENSING BOARD 

Before Administrative Judges: 

Ivan W. Smith, Chairman 
Dr. Richard F. Cole 

Dr. Walter H. Jordan 
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Docket No. 030-20693-EA 
(ASLBP No. 93-S70-01-EA) 

(Materials Ucense 
No. 29-1822205-02) 

GEO-TECH ASSOCIATES, INC. 
(Geo-Tech laboratories, 

43 South Avenue, 
Fanwood, New Jersey 07023) 

MEMORANDUM AND ORDER 
(Terminating Proceeding) 

SYNOPSIS 

February 1, 1993 

The NRC Staff moves for dismissal of the request for hearing by Goo-Tech 
Associates, Inc. The Licensing Board grants the Staff's motion on the separately 
sufficient grounds that: (1) Goo-Tech has failed to comply with the Board's 
order to respond to charges against it; (2) Goo-Tech has failed to comply with 
the Board's order to explain why its bearing request was late; and (3) Gee-Tech 
has failed to answer the Staff's motion to dismiss the request for hearing. 
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BACKGROUND 

On August 11, 1992, the NRC's Deputy Chief Financial Officer/ControUer 
issued an order revoking the materials license of Geo-Tech Associates for failure 
to pay its annual license fee. The Revocation Order, properly issued pursuant 
to the provisions of 10 C.F.R. §2.202, directed Geo-Tech to submit within 30 
days an answer to the order, admitting or denying each charge. 

On September 16, \992, Goo-Tech through its legal counsel requested a hear
ing. The request failed to answer any of the charges supporting the Revocation 
Order as required by that order and by NRC regulation 10 C.P.R. § 2.202(b). 
The Commission referred the matter for consideration by an adjudicatory pre
siding officer. CU-92-14, 36 NRC 221 (1992). This Board was established in 
accordance with the Commission's directive. 

On November 6, 1992, the NRC Staff moved to deny Geo-Tech's request for 
a hearing. We denied the Staff's motion in our order of November 18, 1992. In 
that order, we directed Goo-Tech to answer the charges against it LBP-92-33, 
36 NRC 312. In pertinent part the order provided: 

1. Within 20 days fonowing the service of this Order, Gee-Tech must respond, by 
answer in writing IIId under oath or affinnation, to the Order dated August 11, 1992, revoking 
the materials license held by iL 1l1e answer shall specifically admit or deny each allegation 
or charge made in the Order, and shall set fonh the matten or ract IIId law upon which 
Gee-Tech relies. The answer .hall .tate any reasons why Gee-Tech believes the Order should 
not have been issued or should be set aside. • • • 

[d. at 315. 
In addition, pursuant to the Commission's order in CLI-92-14, the Board 

directed Goo-Tech to demonstrate good cause, if any, why its hearing request 
and any answer to the order revoking the license was not filed on time. [d. 

Geo-Tech has not responded to the Board's order of November 18, 1992. No 
communication whatever has been received by this Board from Goo-Tech since 
that order issued. 

As noted, the NRC Staff, on January 14, 1993, filed its motion to dismiss 
the proceeding on the grounds of default Geo-Tech did not answer the Staff's 
motion. 

DISCUSSION 

The Board deems that Geo-Tech has abandoned its request for a hearing 
by its willful failure to assert a defense against the charges set out in the 
Revocation Order, as directed by the Board's order of November 18, 1992. 
Geo-Tech's failure to answer the Staff's January 14, 1993 motion to dismiss the 
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proceeding also supports the inference that Goo-Tech has abandoned its request 
for a hearing. 

In addition, because Goo-Tech has failed to address the reasons for and 
significance of its failure to file its hearing request on time, the Board rules that 
the late request may not be entertained in accordance with the provisions of 10 
C.P.R. § 2.714(aXl). 

ORDER 

The Board dismisses Geo-Tech's request for a hearing with prejudice. This 
proceeding is terminated. The Board also deems Goo-Tech's defaults, as recited 
above, to be a consent to the Order of August 11, 1992, revoking Goo-Tech's 
materials license. Therefore that Order is final and effective in accordance with 
the provisions of 10 C.P.R. §2.202(d). 

Bethesda, Maryland 
February 1, 1993 
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In the Matter of 

Cite as 37 NRC 64 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND UCENSING BOARD 

Before Administrative Judges: 

Morton B. Margulies, Chairman 
Richard F. Cole 

frederick J. Shon 

LBP-93-3 

Docket No. 70-3070-ML 
(ASLBP No. 91-641-o2-ML) 

(Special Nuclear 
Materials License) 

LOUISIANA ENERGY SERVICES, LP. 
(Claiborne Enrichment Center) February 2,1993 

RULES OF PRACTICE: DISCOVERY; PRIVILEGED MA'ITER 

Interrogatories that seek the disclosure of the factual bases and legal require
ments that underlie contentions constitute proper discovery of the intervenor so 
long as the interrogatories do not seek the "mental impressions, conclusions, 
opinions or legal theories of an attorney or other representative of a party con
cerning the proceeding." 

RULES OF PRACTICE: DISCOVERY; PRIVILEGED MATTER 

A party objecting to a discovery request on the basis that the information is 
protected by the attorney work product privilege has the burden of establishing 
that the materials are protected by 10 C.F.R. § 2.740(b)(2). A mere assertion 
that the information withheld constitutes attorney work product is insufficient to 
meet the objector's burden of establishing the attorney work product privilege. 
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MEMORANDUM AND ORDER 
(Ruling on Applicant's Motion to Compel Discovery) 

We have before us for decision a motion filed by Applicant Louisiana 
Energy Services, L.P. (LES), dated December 24, 1992, for an order to compel 
Intervenor Citizens Against Nuclear 'Ihlsh (CAN1) to answer specified questions 
in "Applicant's Interrogatories to Citizens Against Nuclear nash's Contentions 
B, I, J, K, L, M, and Q," dated August 11, 1992. 

CANT had responded to the interrogatories in an answer dated December 
2, 1992. LES considers CANT's answers to certain questions pertaining to the 
contentions, except for L and M, to be inadequate because of CANT's claim 
that its analysis is incomplete, that CANT is awaiting NRC analysis, that the 
information sought is protected by the attorney work product rule, or the answer 
is incomplete and evasive. CANT takes issue with the objections to its responses 
and requests that the Licensing Board deny Applicant's motion to compel. 

DISCUSSION 

A. Incomplete Analysis 

1. Applicant finds objectionable CANT's responses to interrogatories B.l-
2, B.I-2.1, B.I-2.2., B.4-2, B.4-3, B.4-4, B.4-6, B.S-l, J.4-1, J.4-2.a. J.4-2.c, 
J.4-2.d, J.4-2.f, J.6-1.b, J.9-3, J.9-4.a. J.9-4.b, K-2.a. and Q-2 that it could not, 
at this time, respond to the interrogatories because the persons who may be 
testifying with respect to these questions have not yet completed their analysis 
of the encompassed issues. 

Applicant contends that the foregoing is not a sufficient ground to support 
an objection to discovery. It asserts that the Commission's rules contemplate 
that parties' positions may not be complete during discovery and may evolve 
during a licensing proceeding. It cites 10 C.F.R. § 2.740(e), which requires 
the supplementation of discovery responses under certain circumstance;s, as 
acknowledgment of the evolutionary process that requires parties to supplement 
their answers if the information is no longer correct. LES also cites Cleveland 
Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-82-
67, 16 NRC 734, 736 (1982), in which the Licensing Board stated that "[s]hould 
applicant develop new, relevant evidence, it would be under a continuing 
obligation to update its answer." Applicant contends that an analysis not yet 
completed is not grounds to withhold information from discovery. 

2. CANT does not dispute that discovery is an evolutionary process that 
requires parties to supplement their answers as additional information becomes 
available. It states that at present CANT has not yet received an analysis from 
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its potential witnesses regarding many of the contentions and that CANT does 
not yet have within its knowledge the information that LES seeks in some of 
its interrogatories. Intervenor asserts that it will respond to the interrogatories 
as soon as it has received and developed sufficient data to form a preliminary 
response. It will then supplement its answers as the analysis of the issues is 
further refined. , 

CANT notes that the discovery deadline for technical issues is not until 
September 3, 1993, and for environmental issues, July 11, 1994. Intervenor 
points out that LES has responded to several of its discovery requests with 
the statement that Applicant has not selected witnesses to testify nor has the 
substance of their testimony and affidavits been identified. 

3. The Licensing Board finds that the granting of the motion to compel, 
where CANT acknowledges its responsibility to respond but looks for time to 
comply, would be inappropriate at this time. 

CANT does not dispute the need to respond to the interrogatories. It raises 
the question of when, a matter not addressed by LES. We recognize that some 
time may be required to respond to the new matters raised in the interrogatories. 
That occurs where Applicant had amended its application or provided additional 
information and bases its interrogatories on that material. 

We do not see the need for the same amount of time to respond to interroga
tories B.S-l, J.4-2.c, J.4-2.f, J.9-4.a, and J.9-4.b, where they seek information 
regarding the contentions as filed by CANT. CANT had to perform a prelimi
nary analysis to formulate its contentions and should be in a position to respond 
to those interrogatories in a quicker fashion than for those based on additional 
submittals. 

The proceeding should move forward in a timely manner. The parties will be 
given an opportunity to establish a schedule for responding to the interrogatories. 
Should they be unable to establish a schedule, we will set one after considering 
their positions on the matter. 

B. Awaiting NRC Analysis 

1. Applicant requests that the Licensing Board order Intervenor to answer 
interrogatories I.l-b through I.ll-b that relate to Contention I which alleges that 
the LES application is incomplete in eleven specified areas. LES asserts that 
Intervenor based its contention on an NRC Staff letter that requested additional 
information. Applicant states that it provided the requested information to Staff 
and Intervenor. and it has updated the application. It claims that it is entitled to 
know why CANT now considers the license application to be incomplete. Proper 
responses would permit it to prepare for the hearing and to begin procedure and 
design development based on commitments in the application. Applicant asserts 
that CANT's response to the interrogatories that it "continues to evaluate this 
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aspect of contention I, and is also waiting for the NRC Staff's evaluation" is 
inadequate. 

LES claims that it appears that CANT is waiting for Staff to define issues and 
is trying to avoid the late-filed contention standard in 10 C.F.R. §2.714(a)(I). 
It also views CANT's action as an attempt to use Staff studies as a sort of 
precomplaint discovery tool. LES also objects to the response that CANT·is 
continuing to evaluate the subject matter of the interrogatories on the grounds 
that a claim of continuing evaluation is not sufficient for withholding information 
from discovery, a matter it objected to under A.l above. 

2. CANT disagrees with LES's interpretation of its response. Intervenor 
states that it was merely indicating that it had no formulated analysis yet to offer, 
and that as part of the evolutionary discovery process, ultimately CANT may 
be factoring in details that surface in Staff reports as part of CANT's analysis. 
CANT denies that it is waiting for the Staff to define the issues or that it was 
attempting to employ Staff studies as a sort of precomplaint discovery. It points 
to the fact that it has eight admitted contentions as disproving the allegations. 

3. The Board finds that the Licensing Board need not compel CANT to 
respond to the specified interrogatories at this time. CANT recognizes its 
obligation to respond to the interrogatories independent of when Staff completes 
its studies. As with A.l, above, it becomes a matter of when a timely response 
is due. That should be worked out in the same manner as the preceding dispute. 

C. Attorney Work Product 

1. Applicant objects to CANT's refusal to answer interrogatories B.5-1, J.4-
2.c, ].4-2.d, ].4-2.f, ].6-l.b, ].9-3, ].9-4.a, ].9-4.b, K-2.a, and Q-2 on the grounds 
that Applicant seeks to discover the legal theories of CANT's attorneys. LES 
states that the interrogatories seek a fact or citation to a regulation or regulatory 
guidance and not the attorney's legal theories. 

LES relies on the requirements of 10 C.F.R.§ 2.714(a)(2) and (b)(2)(ii), 
which require that contentions be supported by facts or expert opinion on which 
a petitioner intends to rely, together with references to specific sources on 
which petitioner intends to rely to establish those facts or expert opinions. 
Applicant contends that the interrogatories asking for facts and citations to 
specific regulations and regulatory guidance are proper and should be responded 
to. 

fur each of the specified interrogatories, Applicant points out that its inquiries 
extended to the facts and citations CANT relies on to support the contentions. 

2. CANT defends its refusal to respond to the interrogatories on the grounds 
that Applicant seeks the mental impressions of the party's attorneys which are 
protected by the attorney work product rule. It relies on Hickman v. Taylor, 329 
u.S. 495, 511 (1947), for the proposition that "[p]roper preparation of a client's 
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case demands that [the lawyer] assemble information, sift what he considers 
to be relevant from the irrelevant facts, prepare his legal theories and plan his 
stmtegy without undue and needless interference." 

CANT uses interrogatory 1.4-2.f as an example of LES clearly asking CANT 
to reveal mental impressions of its attorneys when it asks for the "analysis" 
CANT's attorneys used to reach the legal conclusion that the costs of the project 
outweigh the benefits. CANT claims that this is a pattern repeated throughout 
the interrogatories. 

LES asked CANT the following in 1.4-2.f: 

In Contention J you state that -[o]n the whole, the casU or the project far outweigh the 
benefiu rl the proposed action:' What bases, facts and analysu were used to reach this 
cooclusim? [EmIitasis added] 

Intervenor considers as inapposite to discovery Applicant'S reliance on Com
mission requirements that contentions be supported by certain facts and refer
ences to specific rules and regulations to have contentions admitted in the first 
instance. 

3. The Licensing Board finds that the motion to compel, insofar as CANT 
refuses to respond to the interrogatories on the grounds of protection under the 
attorney work product rule, should be granted. 

The attorney work product rule is contained in 10 C.F.R. § 2.740(b)(2) and 
provides as follows: 

(2) Trial preparation materials. A patty may obtain disoovery of documenu and 
tangible things otherwise discoverable under paragraph (bXl) of this section and prepared 
in anticipatim of or for the hearing by or for another patty's representative ("mcluding his 
attomey, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the patty 
seeking discovery has substantial need of the materials in the preparation of this case and 
that he is unable without undue hardship to obtain the substantial equivalent or the materials 
by other means. In ordering discovery of such materials when the required showing has 
been made, the presiding officer shall protect againn disclosure or the mental impressions, 
cooclusims, opinims, or legal theories or an attorney or other representative of a patty 
cooceming the proceeding. 

The rule was adopted from Rule 26(b)(3) of the Federal Rules of Civil 
Procedure. Where an NRC rule of practice is based on a Federal Rule of Civil 
Procedure, judicial interpretations of that federal rule can serve as guidance for 
the interpretation of the analogous rule. Public Service Co. of New Hampshire 
(Seabrook Station, Units 1 anc\ 2), LBP-83-17, 17 NRC 490, 494-95 (1983). 
See also Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), 
LBP-82-82, 16 NRC 1144, 1159-62 (1982). 

The purpose of the rule has been described as to protect "[s]ubject malleI' that 
relates to the preparation, stmtegy, and appraisal of the strengths and weaknesses 
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of an action, or to the activities of the attorneys involved, rather than to the 
underlying evidence •••• " 4 Moore's Federal Practice ,26.64[1] (2d ed. 
1991), at 26-349. 

Where a party asserts a privilege in objecting to a discovery request, the 
bUrden is upon the objecting party to establish the existence of the privilege. A 
mere assertion by the intervenor that the material withheld constitutes attorney 
work product is insufficient to meet that burden. Seabrook, LBP-83-17, 17 NRC 
at 495. 

That is the case we have at hand. CANT merely proclaims that movant 
seeks papers that bear on the theory of the case and litigation strategy, but its 
allegation remains unsubstantiated. 

It is proper to inquire into the foundation of an intervenor's own contention. 
In Seabrook, 17 NRC at 493-94, where the inquiry requested any "study, 
calculation or analysis" on which an answer to a specific inquiry was based, 
the LicenSing Board stated, "[i]nterrogatories which inquire into the basis of 
a contention serve the dual purposes of narrowing the issues and preventing 
surprise at trial." The Licensing Board went on to find that the intervenor had 
failed to meet its burden of showing that the material it sought to withhold was 
protected under 10 C.F.R. § 2.74O(b)(2). 

In Kerr-McGee ChemJcal Corp. (West Chicago Rare Earths Facility), LBP-
86-4, 23 NRC 75, 82 (1986), the Licensing Board stated: 

However, a review or the interrogatories in questioo reveals that the majority of them ask 
for information which is basic to an undemanding of the People'S position in the proceeding. 
We agree with the proposition put forward by counsel for Kerr-McGee at the September 11 
prehearing cmf'erence (see Tr. 324-28) that, having raised these important issues, the People 
have an obligation to participate meaningfully in their resolution. 

CANT has not shown that the interrogatories do not seek the underlying 
evidence and law that form the foundation for the contentions but rather the 
"mental impressions, conclusions, opinions or legal theories of an attorney or 
other representative of a party concerning the proceeding." 

The support for CANT's claim that the ten interrogatories seek attorney work 
product is the language appearing in only one, ].4-2.f, where LES asks "[w]hat 
bases, facts, and analysis were used to reach this conclusion?" CANT stated 
''LES is clearly asking CANT to reveal mental impressions of its attorneys when 
it asks for the "analyses" CANT's attorneys used to reach the legal conclusion 
that the costs of the project outweigh the benefits. 

Intervenor would have us believe that the mere request for an analysis means 
Applicant is seeking attorney work producL It provides no basis to equate the 
request for an analysis with a request for attorney work product and therefore 
we find CANT's position to be without meriL The same conclusion is reached 
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for the other nine interrogatories where no "analysis" was sought The relevant 
portion of the motion to compel shall be granted. 

CANT. as pan of its response to the ten interrogatories. also based its failure 
to respond on the grounds that it did not yet have an analysis in hand to offer 
to LES. This again is not a refusal to respond but involves the issue of when a 
response shall be made. There is no need for an order at this time to compel 
CANT to respond as to this aspect This matter will be handled as part of the 
need for scheduling responses. 

D. Incomplete and Evasive Answer 

1. Applicant objects to CANT's response to interrogatory 1.3-2 as consti
tuting an incomplete and evasive answer. In answering the interrogatory. CANT 
stated that LES should see the answer to interrogatory 1.3-1. That answer was 
not responsive to 1.3-2. 

2. Intervenor states that the reference it made to the answer to interrogatory 
1.3-1 was a typographical error. CANT intended to refer back to a response that 
invoked the attorney work product rule. and also noted that CANT did not yet 
have a formulated analysis to respond to the interrogatory. 

3. The Licensing Board grants the motion to compel a response to inter
rogatory 1.3-2 for the same reasons and to the same extent as was done under 
C.3. above. 

ORDER 

Based upon all of the foregoing. it is hereby ordered that: 
1. CANT is compelled to answer interrogatories B.S-l. 1.3-1. 1.4-2.~, 1.4-

2.tl, 1.4-2.f. 1.6-1.b. 1.9-3. 1.9-403, 1.9-4.b. K-2.a, and Q-2; 
2. The motion to compel is otherwise denied; 
3. All interrogatories that are the subject of the motion shall be answered 

by CANT in accordance with a schedule to be further ordered by the Licensing 
Board; 

4. LES and CANT shall confer regarding the establishment of a schedule; 
5. Should they not be successful in establishing a schedule mutually agreed 

upon. they shall separately notify the Licensing Board in writing of their 
preferred scheduling. with their reasons, by the close of business February 17. 
1993. 
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6. Parties may file responses to the others', filings within 7 days thereafter. 

Bethesda, Maryland 
February 2. 1993 
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Cite as 37 NRC 72 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND UCENSING BOARD PANEL 

Before Administrative Judges: 

G. Paul Bollwerk, III, Presiding Officer 
Dr. RIchard F. Cole, Special Assistant 

LBP·93-4 

In the Matter of Docket No. 7o-135-DCOM 
(ASLBP No. 92-667-03·DCOM) 

(DecommIssIonIng Plan) 
(MaterIals Ucense No. SNM·145) 

BABCOCK AND WILCOX 
(Apollo, Pennsylvania Fuel 

FabrIcation FaclJlty) February 5, 1993 

Ruling on the request of five individual Petitioners Jor an informal hearing 
to contest licensee Babcock & Wilcox's amendment application seeking agency 
approval of its proposed decommissioning plan for its Apollo, Pennsylvania fuel 
cycle facility, the Presiding Officer denies the Petitioners' hearing request for 
lack of standing and terminates the proceeding. 

ATOMIC ENERGY ACT: STANDING TO INTERVENE 

RULES OF PRACTICE: STANDING 

The Commission has chosen to apply contemporaneous judicial concepts of 
standing to ascertain who, under section 189a(l) of the Atomic Energy Act 
(AEA), 42 U.S.C. § 2239(a)(I), is a ''person whose interest may be affected by 
the proceeding" so as to be entitled to a hearing regarding a licensing action. See, 
e.g., Sacramento Municipal Utility District (Rancho Seco Nuclear Generating 
Station), CLI·92·2, 35 NRC 47, 56 (1992); Portland General Electric Co. 
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(Pebble Springs Nuclear Plant. Units 1 and 2), CU-76-27, 4 NRC 610, 613-14 
(1976). 

ATOMIC ENERGY ACT: STANDING TO INTERVENE 

RULES OF PRACTICE: STANDING 

To satisfy these judicial standards, a prospective party must show (1) that it 
could suffer an actual "injury in fact" because of the" licensing proceeding, and 
(2) that its interest arguably is within the "zone of interests" to be protected by 
the pertinent statutes under which the petitioner seeks to challenge the licensing 
action. See, e.g., Rancho Seco, CLI-92-2, 35 NRC at 56; Pebble Springs, CU-
76-27,4 NRC at 613. 

ATOMIC ENERGY ACT: STANDING TO INTERVENE 
(INJURY IN FACT) 

RULE~ OF PRACTICE: STANDING (INJURY IN FACT) 

The three components of the injury in .fact requirement are injury, cause, and 
remedial benefit See Valley Forge Christian College v. Americans United for 
Separation of Church &: State, Inc., 454 U.S. 464, 472 (1982). See generally 
13 Charles A. Wright. et al .• Federal Practice and Procedure §§ 3531.4-.6 (2d 
00. 1984). The showing necessary to satisfy these elements recently has been 
characterized as follows: 

AlIhwgb varlwsly described, the asserted injury must be "distinct and palpable" and 
"particular [and] concrete" as opposed to being "'conjectural ••• [,] hypolheticaI.' .. or 
"abstract." The injury need not already have occurred but when future harm is asserted, it 
must be "threatened," "'certainly impending:" and "'iea! and immediate.'" Additiooally, 
there must be a causal nexus between the asserted injury and the challenged actioo. In other 
words, the alleged harm must have "resulted" in a "concretely demonstrable way" from the 
claimed infractions. There must also be a sufficient causal connection between the alleged 
harm and the requested remedy '0 that the complaining party "stand[I] to profit in some 
penooal interest. " 

Cleveland Electric lI/uminating Co. (perry Nuclear Power Plant, Unit I), LBP-
92-4, 35 NRC 114, 121 (1992) (footnotes omitted). See also Lujan v. Defenders 
of Wildlife. 119 L. Ed. 2d 351, 364 (1992). 
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ATOMIC ENERGY ACT: STANDING TO INTERVENE 
(INJURY IN FACT) 

RULES OF PRACTICE: STANDIN~ (INJURY IN FACT) 

When a petitioner is challenging the legality of government regulation of 
someone else. injury in fact as it relates to factors of Causation and redressability 
is "ordinarily 'substantially more difficult' to establish." Lujan. 119 L. Ed. 2d 
at 365 (quoting Allen v. Wright. 468 U.S. 737, 758 (1984); Simon v. Eastern 
Kentucky Welfare Rights Organization. 426 U.S. 26, 44-45 (1976); and Warth 
v. Seldin. 422 U.S. 490, 505 (1975». 

ATOMIC ENERGY ACT: STANDING TO INTERVENE 
(INJURY IN FACT) 

RULES OF PRACTICE: STANDING (INJURY IN FACT) 

A hearing petitioner bears the burden of establishing that the various injuries 
alleged to occur to its AEA-protected health and safety interests or its National 
Environmental Policy Act (NEPA)-protected environmental interests satisfy the 
three components of the injury in fact requiremenL See Perry, LBP·92-4, 35 
NRC at 120. See also Lujan. 119 L. Ed. 2d at 364. 

ATOMIC ENERGY ACT: STANDING TO INTERVENE 
(INJURY IN FACT) 

RULES OF PRACTICE: STANDING (INJURY IN FACT) 

For purposes of assessing injury in fact (or any other aspect of standing), a 
hearing petitioner's factual assertions, if uncontroverted, must be accepted. See. 
e.g .• Lujan. 119 L. Ed. 2d at 364-65; Pennell v. City of San Jose, 485 U.S. I, 7 
(1988). 

ATOMIC ENERGY ACT: STANDING TO INTERVENE 
(INJURY IN FACT) 

RULES OF PRACTICE: STANDING (INJURY IN FACT) 

In evaluating ~ petitioner's claims of injury in fact, care must be taken to avoid 
"the familiar Imp of confusing the standing determination with the assessment of 
petitioner's case on the merits." City of Los Angeles v. National Highway Traffic 
Safety Administration. 912 F.2d 478, 495 (D.C. eir. 1990) (citations omitted), 
cert. denied. 117 L. Ed. 2d 460 (1992). 
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ATOMIC ENERGY ACT: STANDING TO INTERVENE 

RULES OF PRACTICE: STANDING; SUMMARY DISPOSmON 
(STANDING) 

In the face of contravening factual submissions made by the licensee and 
the NRC Staff, it is appropriate, in a manner akin to a summary disposition 
determination, to undertake a merits-type evaluation of the sufficiency of factual 
bases for a hearing petitioner's claims of standing. See Consumers Power Co. 
(Midland Plant, Units 1 and 2), LBP-78-27, 8 NRC 275, 277 n.l (1978). See 
also 13A Wright, et al., supra, § 3531.15, at 97-99. 

ATOMIC ENERGY ACT: STANDING TO INTERVENE 

RULES OF PRACTICE: STANDING (COMMERCIAL POWER 
REACTOR) 

To establish standing in NRC licensing adjudications, petitioners often seek to 
rely upon proximity to a licensed facility, particularly under what is commonly 
referred to as the "fifty-mile rule." This so-called "rule," which is more in 
the nature of a presumption, is derived from a string of commercial power 
reactor, adjudicatory determinations. The common thread in these decisions is 
a recognition of the potential effects at significant distances from the facility 
of the accidental release of fissionable materials. Through their reliance on 
this singular factor, these cases now stand for the general proposition that a 
petitioner living within approximately fifty miles of a commercial power reactor 
will be considered to have the requisite injury in fact for standing to contest a 
request for issuance of a facility construction permit, an operating license, or an 
amendment to such a permit or license that has obvious and potentially wide
ranging offsite radiological consequences. See, e.g., Florida Power & Light 
Co. (SL Lucie Nuclear Power Plant, Units 1 and 2), C.LJ-89-21, 30 NRC 325, 
329-30 (1989); Gulf States Utilities Co. (River Bend Station, Units 1 and 2), 
ALAB-183,7 AEC 222, 223-26 (1974) . 

. ATOMIC ENERGY ACT: STANDING TO INTERVENE 

RULES OF PRACTICE: STANDING (MATERIALS LICENSING 
ACTION) 

The Commission has made it clear that the "fifty-mile" presumption utilized 
for commercial power reactors does not apply in materials licensing actions. 
Instead, a petitioner must show, in accordance with 10 C.F.R. § 2. 1205(g), what 
paIlicular impact the planned licensing action will have upon its legitimate (e.g., 
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ht"alth, safety, or environmental) interests. See 54 Fed. Reg. 8269, 8272 (1989). 
Therefore, to meet the burden of proving that it has the requisite injury in fact, 
a petitioner in a materials licensing proceeding must provide some evidence of 
a causallinlc between the distance it resides from the facility and injury to its 
legitimate interests. 

NEPA: REQUIREMENTS 

By its terms, NEPA imposes procedural rather than substantive constraints 
upon an agency's decisionmaking process: The statute requires only that an 
agency undertake an appropriate assessment of the environmental impacts of its 
action without mandating that the agency reach any particular result concerning 
that action. See. e.g .• Robertson v. Methow Valley Citizens Council. 490 U.S. 
332, 350 (1989). 

NEPA: STANDING (INJURY IN FACT) 

RULES OF PROCEDURE: STANDING TO INTERVENE 
(INJURY IN FACT) 

The Supreme Court has recognized that the procedural rights accorded a 
person by a statute such as NEPA are accorded "special" consideration when 
deciding whether there has been injury in fact regarding those -rights. Injury 
in fact to those procedural rights can be successfully established with a less 
rigorous showing on the normal injury in fact elements of redressability and 
immediacy. See Lujan. 119 L. Ed. 2d at 372 n.7 (person living near dam 
site may be able to _ challenge environmental impact statement (EIS) relating to 
dam license even though unable to establish with certainty that the EIS will 
cause license to be withheld or altered and despite the fact dam will not be 
completed for many years). This relaxation does not, however, extend to the 
requirement that a petitioner must suffer some concrete injury from the proposed 
agency action, which still must be shown apart from any interest in having the 
procedures observed. See id. at 372 n.8; cf. Rancho Seco. CLI-92-2, 35 NRC 
at 60-61 (alleged "informational injury" is of "questionable value" as basis for 
standing to challenge failure to prepare adequate EIS). 

RULES OF PROCEDURE: STANDING TO INTERVENE 
(INJURY IN FACT) 

Assuming that the Petitioners' claims regarding injury to economic interests 
(e.g., property values, local tax revenues) as a result of licensed activities are 
cognizable in this proceeding, the Petitioners' formulation of their concerns in 
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terms of undefined economic injury to the local community as a whole fails to 
address the question most relevant to their standing to participate, i.e., what is 
the economic injury each of them would suffer. 

, 
RULES OF PRACTICE: DISCRETIONARY INTERVENTION 

If a hearing petitioner does not request permission to intervene in a proceed~ 
ing as a matter of discretion, see Pebble Springs, CLI-76-27. 4 NRC at 614-17. 
it is not necessary to·determine whether it could be afforded such intervention. 

MEMORANDUM AND ORDER 
(Denying Hearing Request and Terminating Proceeding) 

Pursuant to 10 C.P.R. Part 2, Subpart L. individual petitioners Cynthia Vi
rostek, Virginia 1iozzi. William WhiUinger. and Helen and James Hutchison 
(Petitioners) seek an informal adjudicatory hearing. In that hearing. the Peti
tioners wish to challenge the application of Babcock & Wilcox (B&W) to·amend 
the 10 C.F.R. Part 70 license for its nuclear fuel fabrication facility in Apollo. 
Pennsylvania. B&W seeks this amendment to obtain authorization to decom
mission the facility aCCording to its Apollo Decommissioning Plan (plan). Rev. 
2 (May 11. 1992, as supplemented May 19 & 22. 1992. and June 11. 1992). 

B&W and the NRC Staff. the other participants in this proceeding, oppose 
the grant of the Petitioners' hearing request, as supplemented. They assert 
that, contrary to the dictates of 10 C.F.R. §2.120S(d). (g). the Petitioners have 
failed to establish their standing to maintain this action. In addition, B&W and 
the Staff contend that the areas of concern the Petitioners have proposed for 
litigation are not "germane" to the subject matter of this proceeding, as also is 
required by section 2.1205(g). 

In this instance, it is not necessary to explore the question of whether the 
Petitioners' litigation issues are "germane." For the reasons detailed herein. it 
is evident that ihe Petitioners have not discharged their burden of establishing 
tlieir standing to obtain a hearing regarding the challenged amendment As such. 
their hearing request must be denied. 

I. BACKGROUND 

On June 18. 1992; the Staff issued a notice that it was considering granting 
B&W's request for an amendment to the license for its Apollo facility that 
would allow extensive decommissioning activities in accordance with the Plan. 
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That notice, published in the Federal Register on June 25, 1992,1 also indicated 
that, pursuant to the National Environmental Policy Act of 1969 (NEPA) 
and the Commission's implementing regutations,2 the Staff had prepared an 
Environmental Assessment (EA) regarding the amendment requesL According 
to the notice, the Staff had determined, on the basis of the EA, that the proposed 
amendment did not involve any significant environmental impact requiring the 
preparation of a full Environmental Impact Statement (EIS). In addition, the 
notice declared that any person whose interest may be affected by the proposed 
amendment could request a hearing within thirty days. Although the notice gave 
no indication about when the Staff intended to act on the amendment application, 
on the same day the notice was published in the Federal Register, the Staff 
granted B&W's decommissioning authorization request, which is denoted as 
Amendment No. 21, and made its licensing action effective immediately.3 

The Petitioners filed a timely hearing request on July 27, 1992.4 In their 
petition, they describe themselves as "property owners who live in close 
proximity to the B&W site.'" They also provide a list of twenty areas of concern 
about the amendment request and the accompanying EA that they wish to litigate 
in any hearing.6 . 

1 57 Feci. Reg. 21,53'9 (1992). 
242 U.s.C.14321 .ueq.; 10 c.F.R. Part 51. 
3 S4. Lcucr from J. IDchy to B. Hae:rtjeM (June 25. 1992). 
4 S4. Request foc Hearing (July 'rI, 1992) !h=inaftcr ~tionCII' Hearing Request]. Initially, lite hearing 

petition was filed on behalf of 1hc ~onCII, in lIteir individual capacities and u lite .ppuatt representatives of 
lite organization Save Apollo" J1rtl= EnvironmQlt (SAFE). S4. iii. .t 2. Subsequcntly, lite ~onCII indicated 
lhat because lItey comprise lite active membcn of SAFE. lIt.t mganization wu being dropped u a participant 
in this proc:ccding. S" Supplement to ~onClSr] Request for Hearing and Request to Immediately Ccuc Site 
Ceanup Activities (Oct. 9, 1992) at 1 [bcn:inaf\c:r ~CII' Hearing Request Supplement]. The termination of 
this proc:ecding applies to SAFE u wen. wbclhcr by reason of its voluntary wilhclrawal or the failure to establish 
lItat any cL its membcn hu atanding. 
'~onCII' Hearing Request at 2. 
6 SynopriD:d aIigbIIy, lite ~onCII' twaII)' cmcems zcganling lite Plan and lite usoc:iated EA arc u follows: 

1. No usessment cL 1hc acute and chronic hca111t impacts for boIh children and adults. 
2. The dcpn:aing c:conomic Impact cL cmcems about lito-rc1ated contamination on local property 

wlues. 
3. The managcrlal intcgrity of B&W to cIisclooc properly and mnedy lite contamination in Apollo 

and I1ImlWIding c:ommunities. 
4. The lack cL qualifications cL McDermott Intcm.tional and B& W officia1a to n:mcdiate the ensite 

contamination properly. 
S. NRC", failure to investigate and analyze fully all rusonable alternatives for cmtamination c:leanup 

at lite lite and in IlImlWIding canmunities. 
6. NRC". failure to Rq1Iirc proper RpOrting and cleanup cL all nomadiOictive and mixed wutes on 

and frun lite lite. 
7. NRC", failure to c:oonIinIte .ctivities between all fcdcra1 and ltate .gencies to ensure • complete 

.nd .. fe cleanup of lite B&W lite and IUmlUnding c:ommunities. 
8. NRC', failure to cw1u.te lite hcalIh risks fully and propcrIy. 
9. NRC', failure to cwluate historical. contaminate cmislions from lite lite fully and properly. 

10. NRC'. failure to cw1uate fully contamination in lite Apollo IOWa" ')'SUm caDled by lite B&W 
facility. 

(Co..w.ued) 
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In an August 11, 1992 response, B&W asserts that their hearing request 
should be dismissed because the Petitioners lack standing and they failed to 
present germane areas of concern.' By memorandum and order dated August 14, 
1992, the Presiding Officer requested that the Petitioners, B&W, and the Staff 
address the issue of the Presiding Officer's authority to allow the Petitioners 
to supplement their hearing request.8 Mter studying the participants' responsive 
filings, on September 4, 1992, the Presiding Officer issued a memorandum 
and order permitting the Petitioners to supplement their hearing request and 
providing for B&W and Staff rejoinders to that supplement.9 In that order, 
among other things, the Presiding Officer noted on the matter of standing that 
for the Petitioners "one of the critical elements is their ability to establish their 
'injury in fact.' . . . [T]his requires that they show how any alleged harmful 
radiological, environmental, or other legally cognizable effects that will arise 
from activities under the decommissioning plan at issue will cause injury to 
each individual . . . ."10 

In an October 9, 1992 supplement to their hearing request, the Petitioners 
provide additional information to support their standing to attain party status and 
to establish that their twenty areas of concern are germane to this proceeding.l1 
Both B&W and the Staff declare in their October 26, 1992 responses that, 

11. NRC', faHure to comply with the requirements of NEPA by not preparing a full ElS. 
12. The f1l11ure of the site ownen, operators, and their agents to comply with the Comprehensive 

Environmental Response, Compensation, and liability Act (CERCLA), the Reaource Conservation and 
Recovery Act (RCRA), the Clean Air Act, the Clean Water Act, and Pennsylvania solid and hazJlrdous 
waste and clean water laws. 

13. NRC's failure to test and evaluate site contamination, including mixed waste, fully and completely. 
14. NRC', failure to ensure the Plan complies with the laws specified in Concern 12. 
15. The Improper selection of an unproven, untested, and unsafe crushing technology. 
16. NRC's failure to evaluate fully and completely the groundwater and surface water impacts of 

contaminants from the B&W site and decommissioning activities. 
17. NRC's failure to ensure a viable future use for the sire by failing to have contamination cleaned 

up to a safe standard 
18. NRC's failure to provide information and permit informal public comment before its NEPA finding 

of no significant impacts. 
19. The socioeconomic impacts of sire contamination, offsite emissions, and cleanup processes. 
20. The financial impact on Apollo Borough from sire contamination, offsire emissions, and cleanup 

processes. 
Su id. at 2-5. Su also Petitiooers' Hearing Request Supplement at 2-9. 
7 Su Response of licensee to Request for Hearing (Aug. II, 1992). 
8 Su Memorandum and Order (Requesting Information) (Aug. 14, 1992) at 2 (unpublished). At the time this 

memorandum and order Issued, the Staff bad not declared whether, in accordance with 10 c.F.R. § 2.1213, It 
wished to participate as a party in this proceeding. It subsequently made such an election. See Letter from M. 
Finkelstein to [Presiding Officer and Special Assistant) (Aug. 17, 1992). 
9 See LBP-92-24, 36 NRC 149 (1992). 

10/d. at 153. 
11 Su Petitioners' Hearing Request Supplement at 1-9. In their supplemental filing, the Petitionen also asked that 
the Presiding Officer issue an order staying the effectiveness of Amendment No. 21 pending the outcome of this 
proceeding. On November 12, 1992, the Petitionen' request was denied as untimely and for failing to make an 
adequate showing under the four-factor test governing the Issuance of stays. See Infra note 25. 
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even with this supplemental material. the Petitioners have not demonstrated that 
they have the requisite standing or that the issues they specify are litigable in 
this proceeding.n Additionally, in response to information requests from the 
Presiding Officer,I] the participants have submitted filings dated November 30, 
December 7, 9, and 14, 1992, and January 7 and 14, 1993, regarding offsite 
characterization activities relative to facility decommissioning under Amendment 
No. 21 and the status of onsite decommissioning activities.I4 

ll. ANALYSIS OF PETITIONERS' STANDING 

A. General Principles 

The Commission has chosen to apply contemporaneous judicial concepts of 
standing to ascertain who, under section 189a(l) of the Atomic Energy Act 
(ABA),I! is a "person whose interest may be affected by the proceeding" so 
as to be entitled to a hearing regarding a licensing action.I6 To satisfy these 
staridards, a prospective party must show (1) that it could suffer an actual "injury 
in fact" because of the licensing proceeding, and (2) that its interest arguably 
is within the "zone of interests" to be protected by the pertinent statutes under 
which the petitioner seeks to challenge the licensing action.I7 

In this instance, there is no question that the Petitioners satisfy the "zone 
of interests" test The various health, safety, and environmental concerns they 
outline regarding the Plan and the EA clearly come within the zone of interests 
safeguarded by the ABA and NEPA.II For the Petitioners, the more difficult 
question is whether they will suffer the requisite "injury in fact" 

11 See Licensee'. Response ~ PetitiatClS' Supplemental Hearing Request (Oct. 26, 1992) [hereinafter B&tW 
Hearing Request Supplement Response); NRC Slaff Response ID Petitioners' Request far Hearing and Supplement 
ID Petitiatcrs' Request far Hearing (Oct. 26, 1992) [hcrcinaftcr Staff Hearing Requcst/Hearing Request Supplement 
Respatse). 
I] SU Memonndum and Order (Requesting Supplemental Information) (Nov. 20, 1992) (wtpublishcd); Order 
(Requesting StilUS Inform.tion) (Dec. 23, 1992) (wtpublishcd). 
14 Su Licensee'. Response ID November 20, 1992, Memorandum and Order (Nov. 30, 1992) [hemnaftcr B&tW 
Offsitc Otuacterization Response); NRC Staff Response ID P=iding Officer'. November 20, 1992 Memorandum 
and Order (Requesting Supplemental Informatiat) and Request ID Respond ID Petitiatcrs' Reply Pleading (Nov. 
30, 1992) [hereinafter Staff Offsile Otuacterizatiat Response); Petitiatcrs['] Response ID November 20, 1992, 
Memorandum and Order (Dec. 7, 1992); Licensee'. Reply ID Petitionen' Response Dated December 7, 1992 
(Dec. 9, 1992); Licensee'. Response ID !he Presiding Officer'. Order (Requesting Inform.tiat) (Jan. 7, 1993) 
[hereinafter B&tW SI&IUS Response); NRC Staff Request far Leave to Respatd ID PetitiatC%S' Reply, if Any, ID 
Licensee'. Response ID the Presiding Officer'. Order (Requesting Informatiat) (Jan. 14, 1993). 
IS 42 U.s.C. § 2239(.)(1). 
16 See, •. ,., SacTrJlMrIID Mllllicipal Utility District (Rancho Scco Nuclear Generating Stltion), W-92-2, 35 NRC 
47,56 (1992); PortlaNl CeMTtJI Euetric Co. (Pebble Sprinp Nuclear Plant, Units 1 and 2), W-76-27, 4 NRC 
610,613-14 (1976). 
17 Su, •. ,., RtlIICAo Seeo, W-92-2, 35 NRC at 56; Pebbu Springs, CIl-76-27, 4 NRC at 613. 
11 In their Coru:cms 12 and 14, !he Petitiatcrs also have alleged. failure by B&tW and !he NRC ID canply 
with various other federal and state cnvirauncnW '1&1IltcS. Sit supra note 6. It is not nec:essuy ID reach !he 

(COlllifUUd) 
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The three components of the injury in fact requirement are injury, cause, and 
remedial benefiL 19 The showing necessary to satisfy these elements recently has 
been characterized as follows: 

Although variously dcscnDed, the asserted injury must be "distinct and palpable" and 
"partimlar [and] conacte" as opposed to being" 'conjectural. • • [,J hypothetica1,'" or 
"abstract." .1lte injury need n~ already have occurred bu1 when future harm is asserted, it 
must be "threatened," "'certainly impending,' .. and "'real and immediate"" Additionally, 
therc must be a causal nexus between the asserted injury and the challenged action. In other 
words, the alleged harm must have "resulted" in a "concretely demonstrable way" from the 
claimed infractions. 1ltere must also be a sufficient causal connection between the alleged 
harm and the requested remedy so that the complaining party "stand[s1 to profit in some 
penonal interest. H2O 

The Petitioners bear the burden of establishing that the various injuries they 
allege will occur to their AEA-protected health and safety interests or their 
NEPA-protected environmental interests satisfy these requirements, thereby 
providing the requisite injury in facL21 

B. Petitioners' Allegations or Injury in Fact 

As portrayed in their areas of concern regarding the license amendment re
quest that is now Amendment No. 21,22 the harm that the Petitioners allege 
they will suffer from the Plan-authorized decommissioning activities and the 
EA comes from three different sources: (1) purported radiological contamina
tion resulting from onsite cleanup activities or supposed residual radiological 
contamination that, even after decommissioning activities are completed, will 
remain onsite and offsite (Concerns 1-5, 7-10, 12-17, 19-20); (2) purported 
nonradiologiCaI or mixed waste contamination resulting from onsite cleanup ac
tivities or supposed residual nonradiological or mixed waste contamination that, 
even after decommissioning activities, will remain onsite and offsite (Concerns 
1-10, 12-14, 16-17, 19-20); and (3) violations of the NEPA procedural process 

issue wbelher the Pclitimca' c:once:rns cane within lite %OIIC of intc:rms crcaled by !hose statutes because, as is 
explained below,lIte Pclitioncn' have failed 10 establish they have 111fI"e:red any injwy in fact c:ognizable under 
lItose statutes. S •• it(ra note S7. 
19 s.. Valky Fo,.,. CIoristUut Cork,. II. Americf11U Uflikdlor S.ptmJliotl 01 CIuucIt & Stak,ltIC., 454 U.s. 464, 
472 (1982). See ,'lUrally 13 Ow:Ies A. Wright, ., at, F.deral Practic. a1Ul Procedure §§3531.4-.6 (2d eel. 
1984). . 
2OClmla1Ul Electric 1/burrburIitI, Co. (P=y Nuclear Power P1ant, Unit 1). LBP-92-4, 35 NRC 114, 121 (1992) 
(footnotes omilled). Su a/.ro l.Mjtltl Y. Dllet,dm oIWi/d1if., 119 L. Ed. 2d 351, 364 (1992). 

Also in this qud, it has beat observed lItat when, as be:re, a petitioneds challenging !he legality of govcmmc:nt 
regulatim of IcmCale c:1se, injwy in fact as it relates 10 factors d causation and n:drcIsability is "ordinarily 
'subctantially more difficult' 10 atabli&b.· l.Mjatl, 119 L. Ed. 2d at 365 (quoting AIle .. v. mi,ltt, 468 U.s. 737, 
758 (1984); Simotl II. E4Tkm K#/IlJIcky W.lfare Rigllu Orgaflizatio .. , 426 U.S. 26. 44-45 (1976); and Wartll v. 
S,ldUt, 422 U.s. 490, 50s (1975». 
21 See P."" LBP-92-4, 35 NRC at 120. See aUo l.Mjtltl, 119 L. Ed. 2d at 364. 
22 s.. zupra nate 6. 
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(Concerns 11, 18). In supporting affidavits accompanying the supplement to 
their hearing request, the Petitioners have put forth the following specific fac
tual allegations to establish their injury in fact relative to their areas of concern: 

1. Residence at distances of approximately 250 feet (petitionen Helen and James 
Hutchison), 450 feet (petitionen Virostclc and Whitlinger), and 10,000 feet (peti
tioner Trozzi) from the Apollo facility. 

2. Receiving an "effective dose" because they live within fifty miles of the facility. 

3. Radiological contamination purportedly discovered on the property of petitioner 
Virostck and other local citizens. 

4. A 1976 movie taken while the Apollo facility was operating, a 1992 movie taken 
during decommissioning activities showing emissions going offsite, and 1992 
ph~graphs taken during decommissioning, all of which show offsite emissions or 
various improprieties concerning B&W onsite decommissioning activities. 

S. Various daily ac:tivities thal take the Petitionen and memben of their families 
outside into their yards and into the community, sometimes to places abutting the 
Apollo facility, for recreation or to do various chores. 

6. Various indicaton or a significant increase in cancer deaths in the Apollo borough 
relating to the facility, including a 1986 Pennsylvania Department of Health (PADH) 
survey, the affidavit of an expert witness submitted in litigation regarding B&W's 
Parks Township facility, and a National Research Council study on the hazards of 
low-level radiation exposures. 

For pwposes of assessing injury in fact (or any other aspect of standing), a 
hearing petitioner's factual assertions, if uncontroverted, must be accepted.23 
Moreover, in evaluating a petitioner's claims of injury, care must be taken 
to avoid .. the familiar trap of confusing the standing determination with the 
assessment of petitioner's case on the merits:'24 In this instance, however, in 
response to the hearing petition supplement and additional, related infomiation 
submitted in support of a request by the Petitioners to stay decommissioning 
activities,25 .both B&W and the Staff have presented sworn statements and 
supporting documentary information that raise material challenges to the validity 

23 54" '.,., Lujtllt, 119 LEd. 2d at 364~S; PeftM'h. City of Stilt Jose, 48S U.s. 1,7 (1988). 
24 City of Los An,elu y. NatioMl Hi,hway T,ofJic Safety AtlmUti.stratio1l, 912 F.2d 478. 49S (D.c. Cit. 1990) 
(citations anincd). cm. tkllkd, 117 L Ed. 2d 460 (1992). 
25 In the suppkment to their bearing request, citing u a basis the areas of conccm specified in the supplemcm, 
the Felitimem ukcd the Presiding Officer to Issue an order 'laying all decommissioning activities at the Apollo 
facility. See Pelitimem' Hearing Request Supplement at 10. After c:msidering B&W and Staff filings oppoaing 
this .lay request, the Felitimem' teply to these oppositions. and B&W and Staff responses to the Felitimcs' 
teply. the Presiding Officer dmied the llay request. Su lBP-92-31. 36 NRC 2SS (1992). recolLfitUratibrl tkllkd, 
lBP-92-3S, 36 NRC 3SS (1992)- It is appuart that the Pelitioncrs' llay filings ca\tain matetW that further 
explains or IIIpporIa .evcnl of the lugdy ca\clusory fac:tualllatcmcnts in their bealing request IUpplemcnt made 
in IUpport of their standing. This information coold and ahould bave been IUbmittcd u part of their bearlng 
petition IUpplcmcnt. Nmethelesa. there is no prejudice to any participant in considering this material, almg with 
any rcsponsea, in making a clele:mination regarding the Pelitimcs' atauding. 
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of the Petitioners' factual allegations in support of their standing. Consequently, 
the issue of the Petitioners' standing now rests in an unusual procedural posture. 
Because of the contravening factual submissions made by B&W and the Staff, 
it is appropriate in this instance, in a manner akin to a summary disposition 
determination, to undertake a merits-type evaluation of the sufficiency of the 
Petitioners' factual bases for their claims of standing.26 

C. Sufficiency or Petitioners' Injury in Fact Allegations 

1. Petitioners' Sworn Factual Averments Regarding Injury in Fact 

a. Distance o/Residences/rom the B&W Facility 

In their affidavits, the Petitioners state that they reside at distances ranging 
from less than an eighth of a mile to approximately two miles away from 
the B&W facility. Neither B&W nor the Staff contests these declarations; 
nonetheless, these statements are not enough, standing alone, to establish the 
Petitioners' standing in this proceeding. 

To establish standing in NRC licensing adjudications, petitioners often seek to 
rely upon proximity to a licensed facility, particularly under what is commonly 
referred to as the "fifty-mile rule." This so-called "rule," which is more in 
the nature of a presumption, is derived from a string of commercial power 
reactor adjudicatory determinations. The common thread in these decisions is 
a recognition of the potential effects at significant distances from the facility 
of the accidental release of fissionable materials. Through their reliance on 
this singular factor, these cases now stand for the general proposition that a 
petitioner living within approximately fifty miles of a commercial power reactor 
will be considered to have the requisite injury in fact for standing to contest 
a request for issuance of a facility construction permit, an operating license, 
or an amendment to such a permit or license that has obvious and potentially 
wide-ranging offsite radiological consequences.Z7 

The Commission, however, has made it clear that this "fifty-mile" pre
sumption does not apply in materials licensing actions. Instead, a petitioner 
must show, in accordance with section 2.1205(g), what particular impact the 
planned licensing action will have upon its legitimate (e.g., health, safety, or 

26 See Cort.flUMn Puwer Co. (Midland Plmt. Units 1 and 2). LBP-78·Z7. 8 NRC Z7S. Z77 n.l (1978). See D/.rO 

13A Wright. " al..III{1I'tI. § 3531.15. at 97·99. 
Z7 See. '., .• Florida Puwer" U,,,, Co. (St. Lucie Nuclear Power P1ant. Units 1 and 1). CU-89-21. 30 NRC 325, 
329-30 (1989): Gulf SID/u Utilitiu Co. (River Bend Station, Units 1 and 1), AU.B-I83. 7 AEC 222, 223-26 
(1974). 
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environmental} interests.2I Therefore, to show that their interestS are affected 
either by the onsite decommissioning activities that are permitted under Amend
ment No. 21 (e.g., building demolition, soil remediation), or by the purported 
contamination that is now off site or that will remain onsite after decommission
ing activities are completed, it is not enough for the Petitioners simply to assert 
they live close to the Apollo facility. To meet their burden of proving that they 
have the requisite injury in fact, the Petitioners also must provide some evidence 
of a causal link between the distance they reside from the facility and injury to 
their legitimate interests. 

Here, they have failed to do so. In the EA relating to Amendment No. 
21, the Staff analyzed what it characterizes as the most significant accidents 
that might arise from the decommissioning process, including what is described 
as the "event with the greatest potential release of radioactive material," the 
collapse of the most contaminated section of the main onsite building.29 The 
Staff concluded that this accident "would have insignificant potential impact" 
that "does not indicate a significant risk to public health and safety.''3O R>r their 
part, the Petitioners have not tried to show that, at the distances they reside 
from the facility, the impacts of this accident upon them would be "distinct and 
palpable." They also have not sought to establi~h that there is a credible accident 
scenario, other than that specified by the Staff, that would have a "particular 
and concrete" impact at those distances. Nor have they attempted to show any 
direct link between the distance they reside from the facility and any injury 
they might suffer from any purported residual onsite contamination.31 Thus, the 
Petitioners' unadorned reliance on the distances they live from the Apollo facility 
is inadequate to establish their injury in fact concerning the decommissioning 
amendment 

b. Receiving an "Effective Dose Equivalent" 

In their affidavits, the Petitioners' also suggest that their standing is estab
lished by the Staff's declaration that they and others living within fifty miles of 
the Apollo facility will receive an "effective dose." This is an apparent reference 

2S s~. 54 Fed. Reg. 8269, 8272 (1989). Although there is authority IUggcsting that geographical proximity to 
a IUbotantW IOUI'CC m radioactivc malClial, in I11d of itself, is .uflic:icnt to establish a petitioner'. IlI11ding, ,ee 
AT1Md Forcu Radiobioloty Ru~arcIIllIStituU (Cobalt·60 ~tonge Facility), ALAB-682, 16 NRC ISO, 153·55 
(1982), ill continuing viability is doubtful given recent dcvc10pmcntl regarding judicialll111ding noquiremcnts, ,~. 
supra nole 20 I11d accompanying text, and the Commission'. IUbsequcnt pronouncements on .tanding in matcrWa 
licensing actions. 
29 U.S. NRC Office of Nuclear Material Safety and Safeguards, lEAl for Decommissioning of the [B&W] Apollo 
Site (June 12, 1992) at 5·1 [h=inarter BAl. 
30 It!. at 5-1, -3. 
31 The distance the Petitioners reside from the Apollo facility hIS no real bearing on their IlInding to pursue any 
of their claims regarding residual ofTsite contamination. There. the aitical faeter is the distance they reaide from 
the alleged offsite contamination. 
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to the Staff's EA finding regarding the total "effective dose equivalent" that an 
individual living within a fifty-mile radius can be expected to receive over a 
fifty-year period from decommissioning activities under the Plan. 

As B&W points OUt,32 the Petitioners' attempt to use this Staff finding to 
establish their standing is rooted in a misconstruction of the term "effective 
dose." An "effective dose equivalent" is a means of summing dose equivalents 
to various organs and tissues.33 "Effective dose" thus is a measuring tool that 
by itself tells nothing about the impact of decommissioning activities. As such, 
the fact that the Staff considered whether the general population within a large 
geographic area around the Apollo facility may be subject to an "effective 
dose" from decommissioning activities does not equate with injury in fact to 
the Petitioners." 

c. Radiological Contamination on Local Property 

The Petitioners in their affidavits also rely upon purported radiological 
contamination on the property of petitioner Virostek and other local citizens 
as establishing they all will suffer injury in fact from any decommissioning 
activities authorized by Amendment No. 21. Putting aside for the moment 
the question whether this alleged offsite contamination actually exists, with 
respect to ongoing onsite cleanup activities the Petitioners have not shown any 
credible connection between those activities, the claimed contamination, and 
harm to their interests. For instance, in their affidavits they do not specify 
when the purported local property contamination was "discovered." From other 
filings in this proceeding, it nonetheless is apparent that their contamination 
allegations are based on soil sample tests run by the Pennsylvania Bureau of 
Laboratories (PABL) on· the property of petitioner Virostek and another local 
citizen in October 1988.3s These tests were conducted long before July 1992 
when onsite decommissioning activities began under Amendment No. 21 and 
cannot provide any evidence concerning injury in fact from decommissioning 
work. 

Nor are the Petitioners' assertions regarding local property contamination 
sufficient to establish their injury in fact concerning residual offsite radiological 

32 S4c B&W Hearing Request Supplement Response at 4-5. 
33 See 10 c.F.R. f 20.1003. 
"The Staff cOncluded lhat !he '"effective dOle cquivalcm"' to Ihe maximally exposed individual wilhin a 5G-mile 
ndius or !he Apollo facility will be "'very Imall and wiIhin regulatoty limits." EA at 7·1. The Pc:titionm have 
not made any apcci1ic challenge to Ihe adequacy or this Staff EA finding or made any aacttions !eguding !he 
cumulative imp.ct r:L this dOle or any cchcr purported cIoacs rdating to decommissioning. 
3S S4e Pc:titionmrJ Reply to Oppositim Responses Requesting Immedate Cess.otion of Cleanup Activities (Oct. 

29. 1992). exh. B. 
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contamination.36 Petitioner Virostek alone tries to establish a causal link by 
maintaining that radiological contamination is on property she occupies. As to 
her claim, however, the factual submissions ofB&W and the Stafr establish that 
the purported contamination on her property is attributable to naturally occurring 
uranium or atomic weapons testing-related cesium rather than emissions from 
the Apollo facility." This alleged contamination thus provides no basis for a 
finding of injury in fact to her or any other petitioner. 

d. Photographic Evidence of Of/site Contamination 

As part of their efforts to document their claims that they will suffer 
injury in fact fro~ offsite contamination and decommissioning activities, the 
Petitioners in their affidavits refer to a 1976 movie purported taken during facility 
operation; another movie that allegedly shows "fugitive dust emissions" coming 
from the facility during decommissioning activities in August 1992; and 1992 
photographs that are purported to show offsite emissions and various improper 
cleanup activities. Only the photographs were actually presented to the Presiding 
Officer for consideration.38 

As a basis for injury in fact regarding onsite decommissioning activities, the 
1976 movie suffers from the same deficiency as the 1988 soil tests discussed 
above in that it lacks any tie to those activities. Further, as evidence of offsite 
contamination generally, it is simply too attenuated to establish the type of 
"distinct and palpable" harm necessary to show injury in fact relating to a 
licensing action seventeen years later, 

With respect to the 1992 movie and photographs, in each instance B&W has 
contravened the Petitioners' factual assertions with credible evidence showing 
that the supposed emissions and improprieties did not, in fact, occur, Concerning 
the 1992 movie, B&W has made an unrebuUed showing that Pennsylvania.state 
authorities visited the facility the same day to check on the emissions and were 
unable to confirm that they were contaminated dust, as opposed to exhaust 
fumes from construction equipment.39 Further, monitoring equipment in the 

36 The Petitioners' allegltions zeglrding honn from ofTsite ndiological contaminltion have no IpPUCIIl beating m 
their claims concerning injwy from RSidua! msitc ndiological contaminltion or RSidua! cffiltc nonndiological 
ca1taminltim. • 

"Su LBP·92·31, 36 NRC at 264-65; LBP·92·3S, 36 NRC at 361·62. 
38 S •• Lcuet from lamea &: Helen Hutchison to Presiding Officer (Oct. 29, 1992). The Petitioners fliled to include 
the: Ictua! photognpha in support of their hc:aring noqucst supplemcnL Nonetheless, it is 1ppazen1 that the p/lolllll 
rcfc:ncd to in the: supplement are the: lime onea provided in IUppOI't d the Petitioners' reply to the B&:W and 
Stsff responses to their Itly request. 
39 Su Licenscc:'. Opposition to Petitioners' Rc:qucat for Stay (Oct. 21, 1992), c:xh. 1 It S-6 [hc:zeinaftcr B&:W 
Stay Opposition]. 
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area of the purported release evidenced no unusual emissions.40 Regarding the 
1992 photographs, B&W's sworn evidentiary presentation establishes that the 
snapshots do not reflect any improper activities resulting in offsite emissions 
or other decommissioning process deficiencies that would harm the Petitioners' 
interests.41 Therefore, both the 1992 movie and photographs are insufficient to 
establish any injury in fact to the Petitioners. 

e. Petitioners' Activities at Home and in the Community 

The Petitioners also seek to establish their standing to litigate their claims 
about purported onsite and offsite radiological contamination by asserting in their 
affidavits that they conduct various personal and business activities outdoors at 
home and in the community, some very near the B&W facility. fur example, in 
her statement petitioner Virostek declares that besides viSiting local commercial 
establishments and engaging in outside yardwork and recreational activities, 
from time to time she helps her sons deliver the local newspaper to homes "very, 
very close" to the facility. fur their part, petitioners James and Helen Hutchison 
declare they engage in outdoor activities at home and in the community, 
including frequent visits to an apartment within one foot of the B&W facility. 
The other petitioners also assert they perform outdoor activities at home and in 
the community, albeit at unspecified distances from the Apollo facility. 

In supporting these "outside exposure" standing claims, it is apparent that. 
except for the inaccurately categorized contamination on petitioner Virostek's 
property discussed above,42 the Petitioners have not attempted to show that 
there is any particular existing offsite location where their outdoor activities 
will expose them to radiological contamination that would constitute "distinct 
and palpable" injury.43 Nor have they shown that their outside activities at 
home and in the community will result in any injury that can be traced to 
present decommissioning activities on the site. fur instance, they have not 
presented any information that would contradict the B&W showings that during 
decommissioning work any airborne or effluent releases offsite have been a small 
fraction of regulatory limits,44 and that the only known offsite contamination, 

40 &e id. (readings elwing threcHIlY paiod IUmlIInding aUeged emission incident averaged 0.1 0 percent of 
maximum permissible cmcemratim (MPC). wilh a mlximum reading It any statim being 0.15 pcrcent MPC). 
41 Sec Licensee', Rcspcnse 10 Petitime:rs' Supplemental Replies (Nov. 5, 1992), Ittach. I, at 1·27. The m1y 
questionlble activity established by Ihe Petitioners' photognphs was a worlter not wearing a .. rely helmet. Sec 
id. at 7. While this may be a violatim of 'Irely procedures. it does not cmstilUte a hazam 10 Ihe Petitimers or 
an injury to Ihc:ir heallh • ..rely. or c:nvimnmental interests. 
42 Sec nlprll p. 86. 
43The owner of Ihe "Boltz" property, which ..... Ihe IUbjcct of !he other PABL lOll test report aupplied by !he 
Petitimers, ICC mpra note 35, has not lOOght 10 intaYate in this proceeding and Ihe Petitioners have not indicated 
Ihlt Ihey have any cmtact wilh Ihat property. 
44 &e B&W Hearing Request Supplement Respmse at 5 &: n.4; B&:W StilUS Respmse It 4. 
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which was previously revealed by B&W offsite characterization activities on 
an immediately adjacent industrial site, has been effectively remediated:u The 
Petitioners have failed to put forth any credible basis to support a finding of 
''particular and concrete" injury in fact to them during their daily activities from 
facility decommissioning authorized under Amendment No. 21. 

f. 1986 PADH Report and Related Expert Witness Affidavit 

In another attempt to establish their injury in fact as a result of offsite 
radiological contamination, in the affidavits accompanying their supplemental 
petition the Petitioners reference a 1986 Pennsylvania Health Department survey 
conducted in the Apollo area. They also attach a 1987 affidavit from an expert 
witness. In this affidavit, which was filed in federal court litigation relating to 
the nearby B&W Parks Township facility, the witness provides his views on 
what the 1986 survey suggests about the amount and source of cancer in the 
Apollo area. Ultimately, however, neither the 1986 report nor the 1987 expert 
affidavit is sufficient to support a finding of injury in fact to the Petitioners from 
Apollo facility decommissioning activities. 

As B&W notes, the PADH concluded in a 1986 survey and a 1988 follow-up 
study that the data gathered did not support the contention that cancer mortality 
in the Apollo area is either significantly elevated or clearly excessive.46 In his 
affidavit, the expert witness draws a different conclusion from the data in the 
1986 report. The expert witness characterizes the 1986 PADH study as showing 
elevated cancer deaths in the Apollo area and suggests there is a link to past 
operations at the Apollo facility. 

The reliability of this "expert" witness is subject to serious question.47 

Nonetheless, accepting arguendo the opinions he puts forth concerning the 

4~ Su B&W OOsite Characterizatim Response It S-6. S61 also Staff OOsilc Charac:terizatim Response It 7. 
In responding to Ihe J\:titioners' bearing mJUest. B&W has Isserted Ihlt any allegstions ",garcling offsite 

ch,racterization and decommissioning 1ft: indevant to !his proceeding as outside Ihe .cope of !he amendment 
mJUest. Sel B&W Hearing Request Supplement Response It 24-25. A Staff lU1:missim on !his IUbject IUggestl 
otherwise. According to Ihe anached affidavit of !he Staff project manager for Amendment No. 21, "!he Licensee 
is required, pumwtt to License Amendment No. 21, which incotporated by mermce Ihe [Plan] into Materials 
License No. SNM·14S, to aample IS part or its characterization program all auspect .,.,., of !he Apollo site 
and IUm)III'Iding __ s." Staff Offsilc Characterization Response, Affidavit of Keilh K. McDaniel Respatding to 
Presiding Officer', Novanber 20, f992 Memorandum and Order (Requesting Supplemental Infonnation) ,t 2. The 
Staff'. submission also indiealCllhat in !he past certain offsilc .,.,., near the Apollo flcility have been identified 
as contaminated and that B&W has talten measures to isolate Ihese Ift:lS from !he pIblic and decontaminate !hem. 
See id. It 3·5. 
46 See B&W Hearing Request Supplement Respcnse It 6 . 
..., The affiant, Dr. Ernest StcmgllSS, has been I wiIness in oIher NRC and judicial proceedings and his melhodology 
.and conclusions regarcling !he effetti or Iow·1eve1 radistim have been consistenI1y found to be deficient and 
valueless. Sel, I.,., CaroliNJ Powu " U,IIt Co. (Shearon Hmi.s Nuclesr Plant, Units 1 and 2), LBP-84-7, 19 
NRC 432, 438 (1984) (&iva! past urmliability of his ICltimmy. proffering Dr. Stcmg!ass as sole expert willless on 
ndiological hcallh effects issues would provide basis for entering IlIIJIJ1IU)' disposition Igsinst IpmsoDng party 
on !hose mitten). 
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impact of past facility operations, the apparent factual dispute that is created 
does not provide footing for the Petitioners' standing claims. This disagreement 
simply is not material to the question of the Petitioners' standing because 
the conclusions of this affiant do not address the central question here -
the impact upon the Petitioners of the decommissioning activities undertaken 
under Amendment No. 21. Once again, the Petitioners have failed to provide 
sufficient evidence of the causal link between the licensed activities at issue in 
this proceeding and their purported injury in facL 48 

g. Residual Onsite Contamination and the National Research 
Council Study 

The only other sworn basis for the Petitioners' standing concerning radiolog
ical contamination arises from the purported impact of contamination that will 
be left onsite at the Apollo facility after decommissioning is completed. Several 
of the Petitioners' concerns evince a general challenge to the standards (e.g., 
less than 30 picocuries of uranium per gram (pCiU/g) on average for soil) that 
B&W is using at the Staff's behest as the cleanup criterion for releasing the site 
for unrestricted use.49 Yet, they have not made any showing that, following de
commissioning, they will engage in activities onsite that would expose them to 
any purported contamination in a manner that would result in "concrete" injury 
to them. 

What the Petitioners have done is reference a research report in an apparent 
attempt to prove the inadequacy of the Staff's guidance standard and, conse
quently, the harm that they will suffer by the application of that standard to the 

48 The same conclusion obtains reganling the only ccher "documentlly" evidence IUpplied by the l'c:Iitioners on 
the question of offsile contamination. In seeking reconsideration of the Presiding Officer', denial of their motion 
to Ny fluther cIccommissioning activities under Amendment No. 21. the ~tionera provided an excerpt from a 
report by a local union purportedly showing a number of ndiological "hot spob" in the town of Apollo. SI. LBP-
92-35, 36 NRC at 361. Yet, the type of information needed to dcIcrminc whether this IUpposed contamination 
would cause any injury in fact to the ~tioners - when or where the hot ,pots were discovered, the level of 
contamination cxhlbiled at each location, and the methodology utilized to conclude that any contamination· came 
from the Apollo facility - is not contained in the portion of the report provided. S,' id. at 362. In addition, 
the report excerpt Ntes th.t B&W, under NRC IUpcnision, WlS then taking steps to identify md clem up my 
contaminaled Il'CU ncar the facility or dscwhere in Apollo and that the NRC wu giving c101SC aucntiCII to the 
maner of offsile contamination. 84. id. This harcIIy IUppotts the l'c:Iitioners' usertion that they arc likely to mffer 
,ome injury in fact from offsile contamination. 
49 These standards arc hued upon Staff guidelines that, while not inc:orponled into the agency', regulations, 
hlVC received Commission endorsement pending the completion of a m:cntly instiwled ru1cmaking proceeding. 
S,' 57 Fed. Reg. 13,389, 13,390 (1992). Su also 58 i4. 4363 (1993) (mnouncing rulcmaking proces, to 
cltablish decommissioning standanIs). B&W IUgsCSU that the Commission', zeocnt cndOlSement of this guidance 
is sufficient to proIeCI it from challenge "in the absence of specific information bringing such standards into 
question." B&W Hcuing Request Supplement Response at 26. So long u a challenge to this Staff guidance is 
"germane" to the \iccnsing proceeding, it is IUbject to being controverted on the ,ame basis u any other agency 
regulatory "guidance" that hu not been inc:orponled into the tegulations or has not become binding agency 
precedent u a consequence of withstanding challenge in another !iccnsing or enforc:cmcnt adjudication. Compar. 
10 c.F.R. f 2.1739. 
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residual onsite material. In their affidavits, the Petitioners single out a 1990 
study by the National Research Council that they assert shows exposures to 
low-level radiation pose a cancer risk three to four times grealer than previously 
believed.5O The problem for the Petitioners, however, is that this study is in
tended to address radiation exposure risks generally. It provides no indication 
about either the adequacy or inadequacy of the particular Staff guidelines used 
in this instance or the scope of the injury to the Petitioners arising from the 
use of those guidelines. Nor have the Petitioners attempted to show any link 
betWeen the report's broad conclusion about radiation risk and the sufficiency 
of the particular guidance standard as it is used by the Staff in relation to the 
Apollo facility. Thus, the rep~ alone does not provide a basis for conclud
ing that the Petitioners will suffer any injury in fact concerning residual onsite 
contamination at the ApoIio facility.51 

2. Petitioners' Additional Factual Averments Relating to Injury In Fact 

In addition to the factual assertions' submitted under oath in the affidavits 
accompanying their hearing request supplement, in support of their various areas 
of concerns the Petitioners also have presented a number of allegations that 
arguably touch upon the issue of their standing. For the reasons explained 
below, these too are insufficient to establish their injury in fact. 

a. Local Sewer Contamination 

The Petitioners have raised concerns about injury arising from radiological 
contamination resulting from releases into the local sewer system that are alleged 
to have occurred during operation of the Apollo facility. The Petitioners assert in 
their hearing petition supplement that "[i]t[']s a known fact that the Apollo sewer 

50 Although the Petitioners refer to a 1989 National Research Council,tudy, what they appumtly arc citing is 
the study prepared by the National Rcsem:h Council', Canmillcc on the Biological Effecu of Ionizing Radiation 
entitled "Health Effecu of Exposure to Low Lcvd.s of Ionizing Radiation - BEIR V" published in 1990. 
51 The ,ame can be Ilid for the only other infonnation the Petitioners provide on the issue of residual msitc 
conumination standards. As IUpport for their conccms about the adequacy of the SuCC', guiclclincs. in their 
hearing petition aupplement they refcrcncc a MJly 1989 General Accounting Office (GAO) report conccming 
NRC', decommissioning proccdumI and a Health Pbysics Society Standards Canmillcc (HPSSC) proposed 
report at residual ndiOIlctivity at surface canaminatiat for malerials, equipment, and Cacilitica that is cited 
in the GAO report. See Petitiatera' Hcaring RcquClt Supplement at 4. The GAO report IUggClta that the 
HPSSC proposed ..m,ce contamination ItIndards, which IfI' described in the report as lIuec to live timcalower 
than NRC limilS Cor natunl uranium, uranium-235, and uranium-238, should be taken into account in adopting 
decommissioning ItIndards. See U.s. General Accounting Office, GAOJRCED-89-119, Nut:lear Regu1atiott: 
NRC'" Decommi.rsioltillg Procetbtru a1lll Criteria Need to Se Stn"ltMMd 23 (MlIy 1989). The Petitioners' 
otherwise uncxplicated reference to these proposed ItIndards for contamination on the ..mace of cIec:ommissioned 
buildings and equipment (which appuently have not been Idopted by the tdevant aundards-setting body, the 
American National Standards Institute (ANS!) is insufficient to demonatnte their particular relevance to the 
I'ctitioners' injwy in flct regarding ~dual onsite .oil and groundwater cmtaminatiat at the Apollo site. 

90 



system is contaminated" and that "[t]here is clear evidence that various types of 
radioactive and non-radioactive contaminates have been discharged into the Kiski 
Valley Water Pollution Control Authority [(K.VWPCA)] sewer system."5l Their 
only showing in support of these statements, however, is their proffer (in their 
subsequent stay filings) of a 1986 Pennsylvania Department of Environmental 
Resources (PADER) report they assert shows radiological contamination in the 
KVWPCA sewage treatment plant and a 1986 newspaper article regarding that 
report. 

As has been established previously in B&W and Staff factual submissions, the 
radiological "contamination" reflected in the 1986 report on the KVWPCA treat
ment plant indicates nothing more than naturally occurring uranium or atomic 
weapons testing-related cesium.53 The newspaper article provides nothing that 
sustains a contrary conclusion.54 Moreover, in their filings contesting the Peti
tioners' hearing request, both B&W and the Staff point to the sewer contami
nation characterization efforts described in the Plan and the EA. Both note that 
those activities undertaken regarding the potentially impacted Apollo Borough 
and KVWPCA systems have revealed that only one portion of the Apollo Bor
ough sewer system, the so-called north sewer line located on the B&W site, 
has evidenced any signs of contamination." As to this sewer line, it has been 
rerouted, a replacement sewer line installed, and the formq sewer line and the 
adjacent soil have been remediated. In addition, B&W and the Staff have sub
mitted sworn statements showing that effluent measurements from the site taken 
during the ongoing cleanup activities have not reflected any releases that are 
more than a small fraction of regulatory limits.56 

In the face of persuasive information submitted by B&W and the Staff 
challenging their assertions about sewer line contamination, the Petitioners have 
failed to provide any information to substantiate that such contamination now 
exists. Nor have they attempted to establish that, as a result of their residence 
or daily activities in the Apollo area, they would suffer any "concrete" harm 
from the purported contamination. The Petitioners' failure to show any injury 
in fact flowing to them relative to liquid effluent discharges from the site once 
again is fatal to their efforts to establish standing. 

51 PetitioneD' Hcaring Request Supplement at S. 
53 &6 LBP-92-3I, 36 NRC at 264-6S &: 0.28. &6 Glso LBP-92-3S. 36 NRC at 360. 
54 S~6 LBP-92-3S, 36 NRC at 36().6I. 
55 Su B&:W Hearing Request Supplement Responoe at 31-33; Stall' Hcuing RequestJIlcuing Request Supplement 
Response at 25. &6 tWo B&:W Statui Rcspoose, Affidavit of Richard V. Carlson Updating the Statui of 
Decanmissioning Activities at lite Apollo Site at 2-3 [bc:n:inaftcr Carlson Affidavit). In its response to the 
PctiIionen' bearing request, B&W also indicates lItat lIteir implied concern lhat Iherc is widespread contamination 
in lite Apollo Borough _ewer aystem is inconais~ wiIh the physical orientation of !his north acwcr line, which 
is at the Iowcat point in lite I)'Stem. &6 B&W Hcuing Request Supplement Rcspoose at 32 
56 &6 B&:W Stay Opporition, em. I, at S. &6 tWo B&W Statui Response. Carlson Affidavit at 2 

91 



b. Nonradioiogicai Contamination and Mixed Waste 

Besides their various claims relating to radiological contamination on and off 
the Apollo site. the Petitioners also assert that because of past operations there is 
nonradiological (i.e., chemical) contamination or mixed waste (i.e., waste with 
both radiological and chemical contamination) on or off the Apollo site that 
must be remediated. As with their claims regarding radiological contamination, 
however, they have failed to make any showing indicating how they will suffer 
any injury in fact from the purported contamination. . 

The Petitioners assert in their hearing request that unspecified chemical 
contamination or mixed waste exists at the Apollo facility and that there has been 
no comprehensive testing for such contamination or mixed wastes.57 The petition, 
however, is silent on the nature and extent of this purported contaminated 
material, as well as any explanation about the nature and extent of the harm 
they wiJJ suffer because of this unidentified contamination. In response to the 
hearing petition, both B&W and the Staff have provided information showing 
that, consistent with the provisions of the Plan, efforts have been made to 
identify chemical contamination and mixed waste at the facility and that no 
significant contamination of either type has been revealed..58 In this light, 
the Petitioners' failure to explain how they wiJJ suffer any injury from this 
alleged nonradiologlcal contamination or mixed waste places an insurmountable 
hurdle in the path of their efforts to establish their standing to litigate any of 
their contamination concerns." Similarly, in the face of the B&W and Staff 
submissions, the Petitioners' failure to mount a credible demonstration either that 

57 Both B& W and the Staff argue that the agency lacb !egulatcny jurlsdictioo ova: the Petitiooers' assertiau 
about noruadiological contamination, as wdl as their claims that B&W and the Staff have failed to abide by 
or enforce various fcdcraJ. and .Ute environmental .UIUlcs cIcaling with IUch cootaminltioo, including RCRA, 
CERCLA, the aean Air Act, the aean Water Act, and Pamsylvania .olid waste and clean Wlter laws. Su B&W 
Hearing Requcst Supplement Response at 36; Staff Hearing Request/Hearing Request Supplement Response at 
18·19. The agency'. jurisdiction in this !egan! Is doubtful s •• 57 Fed. Reg. 24,018, 24,021 (1988). S .. also 
K."·McG., Corp. CNest OUcago RaJe Earths Facility), CU.82.2, IS NRC 232, 2(1) (1982), aIJ'd sub 110 .... 

City 01 Wut Clticago Y. NRC, 701 F.2d 632 (7th Cit. 1983). Noocthc1css, this Is not a qucatioo that need be 
definitiYc1y _oIYcd given the Petitioners' failUJe to establish any injuly in fact !egarding auch CtlnlIminatioo • 
.58 S" B&W Hearing Request Supplement Rcapoosc at 20-21, 3940; SUff Hearing RequClt/llearing Request 
Supplement Response at 19-20. On the maller of mixed WISlC, in a .worn IlIlcment accanpanying B&W'. January 
1993 IlItus report m Apollo dcc:ommlssioning IctiYilies, the General Manager of B& W'. Nuclear Environmenul 
Scniccs DiYisioo with responsibility for dcc:ommIssioning the Apollo facility notes that with 90 percent of the 
potcntIslly CtlnlIrninstcd lOil evacuated, no mixed WlSte has been identified. S •• B&W SUlUS Response, Carlson 
Aflidnit at 2. 
~g The mly information IUpplied by the Petitioners that provides any backing for their assertions about the existence 
of nonradiological c:ontamination lie two November 1992 newspaper articles IUbmitted in IUpport of their motim 
to reconsider the denial of their .uy zequcsL The articles indicate that an mganization Icting as technical adYisor 
to a local c:itizcns group contends that, on the basis of the JeSUIts of 1990 hydrogeological testing It the Apollo aite, 
there Is onsitc chemical cmtaminltiOO. S .. LBP·92-3S, 36 NRC at 362. A. WlS discussed in the December 1992 
memorandum and order denying the rcc:msidcntion motion, the YIlidity of the 1990 testing program Is largely 
auspccL Improper testing procedures apparently WCJe used in the 1990 testing, as subsequent tcst programs in 
1991 and 1992 have shown that onsite ,oils 00 not cmtain hazardous c:mstitucnts above characteristic 1CYc1s 
defined in EPA regu1auau and that thcJe is no .ignificant groondwatcr cmtaminatiCII. SIt id. It 362·63. 
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the supposed chemical contamination or mixed waste exists or that the Staff and 
B&W characterization activities regarding such contamination are inadequate 
dooms their attempt to establish their standing to litigate any concerns about 
such contamination. 

3. NEPA Procedural Concerns 

Besides their claims that Amendment No. 21 suffers from a variety of 
substantive health, safety, or environmental deficiencies, the Petitioners also 
assert that the NEPA process concerning the amendment involved several 
procedural violations. Specifically, they maintain that a full EIS, rather than 
an EA, was required concerning the amendment and that the EA process was 
insufficient because of a failure to obtain public comments on the EA finding 
of "no significant impacts" regarding the amendment 60 

By its terms, NEPA imposes procedural rather than substantive constraints 
upon an agency's decisionmaking process: The statute requires only that an 
agency undertake an appropriate assessment of the environmental impacts of its 
action without mandating that the agency reach any particular result concerning 
that action.61 And with regard to the procedural rights accorded a person by a 
statute such as NEPA, the Supreme Court has recognized that they are accorded 
"special" consideration when deciding whether there has been injury in fact 
regarding those rights. According to the Court, injury in fact to those procedural 
rights can be successfully established with a less rigorous showing on the normal 
injury in fact elements of redressability and immediacy.1Il This relaxation does 
not, however, extend to the requirement that the petitioner must suffer some 
concrete injury from the proposed agency action, which still must be shown 
apart from any interest in having the procedures observed}il 

In trying to establish their standing to pursue their concerns regarding the 
NEPA procedures used to assess the Plan, the Petitioners are faced with the 
predicament that, for the reasons explained above, they have not met their burden 
of showing concrete harm to any legitimate health, safety, or environmental 
interest supposedly impacted by the amendment and the decommissioning plan 

60 Su IIIprtJ note 6. In Iheir III.tcmcnt of CUlccms, Ihe Pelitimm raise I number of challenges 10 Ihe analysis of 
various DlallerS in Ihe EA. Because Ihe EA was developed u put of !he NEPA process, Ihese claims ntig.br. be 
categorized U procedural maIlerS u well. Nonelheless, given Iheir substantive lIavor, Ihese CUlccms hIVe been 
t!ealed u maIlerS mating 10 !he Pelitionc:rs' substantive interests for !he purpose of cldermining Ihe PelitimClS' 
standing 10 litigate Ihem. 
61 S •• , '.r., Rob.rt.ro" v. M./Iww Valr., CiDuM Colllldl, 490 U.S. 332, 350 (1989). 
IllS .. LlljIJll, 119 1.. Ed. 2d at 372 n.1 (penon living near dam site may be Ible 10 challenge ElS Jdaling 10 dam 
1icc:nsc even though unable 10 establish with certainly lhat Ihe EIS will cause Iicmse 10 be withheld or altered and 
despite Ihe fact dam will net be c:anpleu:d for many yean). 
61 s.. id. It 372 n.8; cf. Rartt:1to S.CO, CU-92-2, 35 NRC at 6().61 (alleged "informatimal injury" is or 
"qncslionable value" u buis for ItInCIing 10 challenge failure 10 prepue ldequate EIS). 
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it sanctions.64 By failing to do so, they are unable to establish their standing to 
pursue their concerns about the agency's compliance with NEPA's procedural 
requirements. 

m. CONCLUSION 

Dismissal of the Petitioners' hearing request for lack of standing is not 
predicated upon a finding that they (or any other Apollo resident) can never 
establish their right to participate in a sectiori 189a hearing concerning a 
licensing action regarding the Apollo faCility. Instead, this action is compelled 
solely by the Petitioners' failure to meet their burden to show their standing to 
participate in this proceeding.65 The Petitioners have not provided convincing 
information that counters (or even creates a material factual dispute regarding) 
the well-documented factual showings of B&W and the Staff demonstrating that 
the Petitioners do not suffer any injury in fact relative to the amendment request 
at issue. Accordingly, the Petitioners' hearing request must be denied.66 

For the foregoing reasons, the Petitioners' July 27, 1992 request for hearing 
is denied and this proceeding is terminated. In accordance with the provisions 
of 10 C.F.R. §2.1205(n), as it rules upon a hearing request this order may be 
appealed to the Commission within ten days after it is served. 

64The Petitioners' c:cntral focus In challmging the amendmcm at issue hem is the Impact 10 their health, safety, 
or environmenul inte=!S. In their Concerns 2 and 20, however, they mue claims reganling injury 10 economic 
interests (e.g., property valDeS, loc:a1 tax reYCII1ICI) as a result of the dccanmissioning activities authotized. Se. 
supra note 6. Assuming that ruc:h cc:onomic inte=ts an: cognizable in this proceeding. the Petitioners nonetheless 
have fumed their concerns in terms of lI!1defincd ec:oncmic injury 10 the loc:a1 c:anmunity as a whole. This 
formulation fails 10 address the question most re1CMI1t 10 the Petitioners' participation. Le., what is the economic 
~ each or them would auffer. 

The Petitioners' lac!t or 1UC:C:CS1 on the threshold issue of standing. an aICI of the law thlt one prominent 
commentator has described as milked by "inordinate complexity," 4 Kenneth C. Davis, AdmUtistratiV6 Law 
Tnatis6 124:1, at 208 (2d ed. 1983), may relIcc:t the disparity in legal and tcchniCll expertise available 10 them 
by IClIOIl of what they repeatedly have asacrtcd an: their meager financialreaources. The Ccmmission cannot aid 
them In this JegUd because the agency is prcc:luded by atatutory dircc:tive from providing any funding 10 those 
who wish 10 intervene in agency adjudicatory or regulatory proo:edings. S •• Energy and Water Development 
Appropriations Act, 1993, Pub. L. No. 102·377, ISOl, 106 StaL 131S, 1342 (1992) (covering fiscal year 1993). 
Moreover, 10 whatever degree this cin:umstance might have been a factor In the PetitioneD' failure to any their 
burden on the question or &tanding. it does not provide Cluse for overlooking the ahortcomings in their plcadings. 
66 Bcc:ause the Petitioners have not nques1cd permission 10 intervene in this proo:eding u a matter or discmion. 
6U Pe""u Sprillg., ClJ-76-27, 4 NRC at 614-17. h is not ncc:esmy to dctcrmInc whether they could be atrorded 
IUch Intervention. 
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It is so ORDERED. 

Bethesda, Maryland 
February 5, 1993 

9S 

G. Paul Bollwerk, IT! 
ADMINIS1RATIVE JUDGE 
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The Licensing Board grants the intervention petition of a person who lives 
7 days per month in a house located 3S miles from a nuclear power plant in 
a license amendment case. Licensee sought through the amendment to transfer 
operating authority over its plant to a new operating company. Petitioner alleged 
that the new operating company lacked the character and competence to operate 
the plant . 

Licensee and the Staff argued that relief could not be granted because denial 
of the requested amendment would not solve the alleged problem, which relates 
to individuals involved both in the new operating company and in the present 
company. The Board reasoned that standing can be based on alleging that 
the transfer of operating authority would violate regulatory requirements for 
character and competence of operators of nuclear power plants, and it also ruled 
that standing to intervene cannot be destroyed because the alleged problem may 
also affect the current operations·of the plant 
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RULES OF PRACTICE: STANDING; CHARACTER AND 
COMPETENCE 

In a license amendment caSe involving allegations of management's lack of 
the required character and competence, there is an obvious potential for offsite , 
consequences, so standing is analogous to that in an operating license case. 
Florida Power and Light Co. (SL Lucie Nuclear Power Plant, Units 1 and 2), 
CLI-89-21, 30 NRC 325 (1989). 

RULES OF PRACTICE: STANDING; DISTANCE FROM PLANT 

In a license amendment case involving allegations of the unfitness of man
agement, there is an obvious potential for offsite consequences, so standing is 
analogous to that in an operating license case. Florida Power and Ught Co. (SL 
Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC.325 (1989). 
Consequently, standing was granted to a petitioner who lived 35 miles from the 
nuclear power plant for 7 days per month. 

OPERATION OF NUCLEAR POWER PLANT: CHARACTER AND 
COMPETENCE 

The license to operate a nuclear power plant may only be transferred to a 
company that has the necessary character and competence to provide an adequate 
assurance of safetY through its management practices. 

OPERATION OF NUCLEAR POWER PLANT: AUENATION OF 
CONTROL 

A contention was admitted that alleged that a licensed operator of a nuclear 
power plant had improperly alienated control of its plant without written approval 
from the NRC. The Board said that this might adversely reflect on the character 
and competence of the individuals who took control of the plant. 

CONTENTIONS REQUIREMENT: 10 C.F.R. § 2.714(b)(2); 
ALLEGATION OF AN ADMISSION 

A contention may be admitted to the proceeding in satisfaction of the 
contentions requirement if it alleges adverse facts, not included in the amendment 
application, that would entitle petitioner to relief. 
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MEMORANDUM AND ORDER 
(Admitting a Party) 

Memorandum 

We have decided to grant the petition of Allen L. Mosbaugh to be admitted 
as a party to this case. 

We find that Mr. Mosbaugh's petition meets the applicable criteria. He 
suffers an injury in fact because he has alleged, with an adequate basis, that 
an operating license for a nuclear power plant should not be transferred to an 
entity that employs in senior positions individuals alleged to have submitted 
material false and misleading safety information to the United States Nuclear 
Regulatory Commission (NRC). The allegation establishes, for the purpose of 
determining standing, the seriousness of the situation to which Mr. Mosbaugh 
may be exposed. He is at risk because he owns a house 3S miles from the 
VogUe Electric Generating Plant (Vogtle) and lives there one week a month.l 

The Staff of the Nuclear Regulatory Commission (Staff) and Georgia Power 
Company, et al. (Georgia Power) have argued that Mr. Mosbaugh may not 
intervene in this license amendment case because the management deficiencies 
he alleges, if true, are already present in Georgia Power and that no new risk 
is added by amending'the license to transfer authority to Southern Nuclear. We 
disagree with this way of conceptualizing the risk. Mr. Mosbaugh has standing 
because he has alleged, with an adequate basis, that the proposed amendment 
does not meet the safety requirements of the NRC. We would not deprive him 
of his right to intervene because the material safety deficiencies he has alleged 
may already be occurring.2. 

I. BACKGROUND 

Georgia Power proposes to amend its license to operate Vogtle. The proposed 
amendments would have no effect on the ownership of Vogtle, but they would 
allow Southern Nuclear Operating Company, Inc., ("Southern Nuclear") to 
become the operator - thus, operation would pass from one wholly owned 
subsidiary of Southern Company (Georgia Power) to another (Southern Nuclear). 

On October 22, 1992, Allen L. Mosbaugh and Marvin B. Hobby filed a 
petition to intervene. Staff filed its answer on November 2, 1992 ("Staff 

I See bdow. beginning on p. 107, Cor CIIrIher Clctl about rtanding. 
2. Georgia Power also has argued that Mr. Mosbaugh should be denied ,tanding because he has a1tcady filed a 

10 C.F.R. § 2.206 petition. However, !hat argument is iIMlid. That a petition catceming Gcotgia Power mly be 
pending docs not preclude intervention in tIiia Ucense amendment case. 
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Answer"). Georgia Power filed its answer on November 6, 1992 ("Georgia 
Power Answer"). Mr. Hobby's petition was dismissed for lack of standing by 
our Memorandum and Order of November 17, 1992 (unpublished). 

Even though the proposed amendment would transfer the authority to operate 
Vogtle from Georgia Power to Southern Nuclear, executive management would 
continue to be the same key people. To summarize how similar the staffing 
would be, we quote verbatim (with footnote numbers changed to be consecu
tive within this opinion) from the NRC Staff's Response to Licensing Board 
Questions, February S, 1993 (Staff Response to Board), at 3-4: 

Southern Nuclear has been identified. since March 1991, in chapter 13 of the Fmal Safety 
Analysis Report (FSAR). as providing support services for the Vogtle facilities.' s~~ Revision 
1, dated March 1991; Revision 3, dated December 1992" The Vogtle Electric Generating 
Plant FSAR § 13.1.1.2, Rev. 1 3191, sets forth the organizational arrangement regarding 
Vogtle in tenns of the corporate affiliation of various management officials. The CJ[eaJtive 
vice president for nuclear operatioos is an officer of Georgia Power Company, Alabama 
Power Company, and Southern Nuclear Operaiing Company, Inc. FSAR § 13.1.1.2.1.1. 
The senior vice president for nuclear operations is an officer of all three slIPra named 
corporations. FSAR § 13.1.1.2.1.2. The vice presidClll for nuclear for the Vogtle facilities 
is an officer of Georgia Power Company and Southern Nuclear Operating Company, Inc. 
FSAR § 13.1.1.2.1.5. Since March 1991, the FSAR has shown that a number of officers 
of Georgia Power Company are also officen of Alabama Power Company and Southern 
Nuclear Operating Company, Inc. See also Figure 13.1.1-1.5 

Mr. Mosbaugh's principal allegation is that Southern Nuclear lacks the char
acter and competence to operate a nuclear power planL Briefly, Mr. Mosbaugh 
alleges that in 1988 Southern Company began making changes at Vogtle that 
eventually would lead to the filing of the pending application. The first op
erative step was the organization of a Southern Nuclear Operating Company 
(SONOPCO) projecL At the time, Mr. Mosbaugh' served as Superintendent 
of Engineering Service, at the Vogtle Plant, with 400 employees reporting to 

3 [Staff footnote 1.] 10 c.F.R. §SD.34(b)(6} nquUes that the FSAR IUbmitted m applicatim far an cpcrating 
1iccnsc shall provide, among Dlhc:r matters: "The following information conceming facility operation: (i) The 
applicant" organizational ~ allocations or responsibilities and authorilies. and pcnonnel qua1ifications 
requimncnts." Although that rcgulatim does not require revisions to an FSAR after a plant is 1icaIscd, 10 c.F.R. 
§ 50.71 (e) provides thlt alicaw:c shall periodically update its FSAR to keep it cmrcnt, and IUbmit those revisions 
to the Commissim. 
"[Staff footnote 2.] A c:apy m Revision 3 was lent to the Licensing Board by Liccmcc', counsel on lanuary 21, 

1993. 
5 [Staff footnote 3.] Ruther, Soulhc:m Nuclear', provisim of tcclmicallUppott acrviccs for the Vogtle facility 

bu been cli.scusscd among Gccqja Power Canpany and NRC', Office of Nuclear RcaCl« Regulation and NRC', 
Regimal Office in Atlanta, Gccqja, aince 1988. 811 NRC Meeting Summary, dated March 25, 1988 •••• 
The NRC c:mduClcd an inspectim of the Vogtle facilities in the lUlllJDer of 1991. AI a part of that inspection, 
NRC inspcctcm visited the Southern Nuclear Operating Company offices in Birmingham, Alabama. The primary 
J>UIPO"C wu to aain a mere ddailcd WOIking knowlcclge of the various Vogtle auppott activities and J1'OUPIo 
The inspection Iq)OIt concluded: "No violations or deviations M:re identified." NRC Inspection Report Nos.: 
S0-424!)2-22 and S0-425J92-22 at paaes 13 and IS, dated October 28,1991. ••• 



him.' Mr. Mosbaugh concluded that the organization of SONOPCO marlced a 
change from a "conservative" to a more ''risk taking" attitude in the operation of 
Vogtle.7 He was particularly concerned that SONOPCO seemed less concerned 
about NRC reporting requirements.' Mr. Mosbaugh alleges that, subsequent 
to the time that SONOPCO began to have influence, Georgia Power filed 
false and misleading reports with the NRC and its officials filed material false 
statements in response to NRC questions.1I At least some of the charges initiated 
by Mr. Mosbaugh are sufficiently serious that the Staff has referred them to the 
United States Justice Department for evaluation with respect to possible criminal 
prosecution.10 

n. CONTENTIONS AND BASES 

'Ii'aditionally, contentions are discussed in cases involving intervention only 
after there has been a finding of standing. However, in license amendment cases 
there may be an interrelationship between what is alleged in the contentions and 
whether there is standing. This occurs because "injury in fact" in an amendment 
case depends on whether the alleged risk to health and safety is significant and 
involves "obvious potential for offsite consequences."l1 

A. Legal Background 

We are convinced that the granting of the requested amendment legally 
requires that Southern Nuclear have the character and competence to operate 
a nuclear power planL The brief12 of the Staff of the Nuclear Regulatory 
Commission is highly persuasive on this point, and we adopt it verbatim 
(footnotes changed to be consecutive in this opinion), as follows: 

Section 182 of Ihe Atomic Energy Act. 42 U.S.C. § 2231, provides that Ihe Canmission, 
by role or regulation, may require such information as it determines to be necessary to decide 
Ihe "character of Ihe applicant." The Commission has enacted no regulations in regard to Ihe 

'Recommended Decision and Order, A/u" Mosbaugh y. CcorgiD Power Co., 91·ERA·l, 11 (Oct. 30, 1992) 
(Mosbaugh Labor Cue). at 4-S; "Georgia Power Company'. AnsM:r 10 Ihe Dcc:anber 9, 1992 Amended Petition 
of Allen L Moobaugb." December 22. 1992 (Georgia Powcr'. Second AnsM:r), Em. 3. . 
7 Mosbaugh Labor Cue at 6. We consider Ihat this infonnation, aubmiued by Georgia Power, places Ihc 

allegations in c:onIeXt. 
l,d. 
II" AmendmetllS 10 Pcti1ion 10 In!tzw:nc and Request for Hearing" (Mosbaugh). December 9, 1992 (Amcndmenta 

10 Petition), at IS-19. 
l°"NRC Staff Rcaponac 10 Allen L. Mosbaugh'. Amcndmenta 10 l'cIition 10 In!crYcne and Request for Hearing 
and Contingent Motian 10 Defer Ihe Staff'. Reply 10 Contentions and Rutinp an Contentions," December 30. 
1992 (Sr.arra Second Response). at 6-7. 
11 Sec a further ~1anatian of this legal atandald below, beginning on p. 1lJ6. 
12 NRC Staff Response 10 Licensing Board Questions (Feb. S, 1993) at 4-6. 

100 



"character" of an applicanL However, the Commissioo addressed the character of licensees 
and applicants in Metropolita1l Ediso1l Co. (Three Mile Island Nuclear Station, Unit I), 
CU.8S-9, 21 NRC 1118, 1136-37 (1985); HOIUt01l Lighting and Powtr Co. (South Texas 
Project, Units 1 and 2), CU-80-32, 12 NRC 281, 291 (1980); lIee aIIIo Metropolita1l Ediso1l 
Co. (Three Mile Island Nuclear Statioo, Unit I), ALAB-772, 19 NRC 1193, 1206-08 (1984), 

land Hollllt01l Lighting tJ1Id Powtr Co. (South Texas Project, Units 1 and 2), LBP-84-13, 19 
NRC 659, 673-79 (1984). Each of the cited decisions indicates that the character of an 
applicant may be considered in appropriate licensing actions. In Three Mile bland, 21 NRC 
at 1136-37, the Commissioo stated: 

A generally applieable standard for integrity is whether there is reasooable assurance 
that the Licensee has sufficient character to operate the plant in a manner coosistent with 
public health and safety and applicable NRC requirements. The Commission in making 
this determination may coosider evidence regarding licensee behavior having a rational 
connection to the safe operation of a nuclear power planL This does not mean, however, 
that every act of licensee is relevant. Actions must have lane reasonable relatiooship 
to licensee', character, i.e., its candor, truthfulness, willingness to abide by regulatory 
requirements, and acceptance of respoosibility to protect public health and safety. In 
addition, acts bearing on character generally should not be considered in isolation. The 
pattern of licensee', relevant behavior, including corrective actions, should be considered 
(fOOlnote omitted]. 

In South TUtU, 12 NRC at 291, the Commissioo stated: 

In large pan. decisioos about licenses are predictive in nature, and the Commissioo cannot 
ignore • • • abdication of knowledge by a license applicant when it is called upen to 
decide if a license for a nuclear facility should be grantedP 

We believe that the above issues relating to technical competence and to character 
'permeate the pleadings filed by Citizens. They do deserve a full adjudicatory hearing, 
as they will no doubt get in the operating license proceeding, and they do deserve 
expeditious treatment because they could prove disqualifying.14 

The licensee has requested that amendments be issued to the Voglle licensees to grant 

permission for Southern Nuclear instead of Georgia Power to operate the Vog1le facilities. 
The issuance of an operating license or amendment requires an affirmative finding of 
compliance with the Atomic Energy Act, the Commission', regulations and reasonable 
assurance of health and safety of the public. 10 c.P.R. 150.57. If penoonel who will 
be involved in the operatioo of the facility lack character to operate the facility, then the 
requested operating license or amendment may not be issued. South TUtU, IIl1pra, 19 NRC 
at 669 and 831, and Three Mile IlIland,lIl1pra, 21 NRC at 1137 n.37. 

13 [Staff fOCllnOlC 4.] Equally, and perhaps of more cona::m. the Ccxnmission cannot ignore Calse atatcmallS,in 
doc:umallS IUbmittcd to iL Congn:sl hu specifically provided Ihat Iic:enseI may be revoked COl' "matc:rial Calse 
atatcmallS," ." IeCIion 186. oC !he Atomic Ene!iY Act. and 'fOe have DO doubt lhat initial1iame applications 
or I'CIICWI! app1icstions may also be denied <Xl Ibis ground. c:c%I&inly if Ihe Calsehoods w.:n: intenIianal, FCC v. 
WOKO,329 U.s. 223 (1946). and pcmaps even if !hey w.:n: made only wilh disreaml COl' Ihe truth. uJlor, 
BroatlcanUot Co. Y. FCC, 636 F.2d 454 (D.c. Cir~ 1980); VV,UUII Ekctric IINl P_ Co. Y. NRC. S71 F.2d 
1289 (4Ih Cir. 1978). 
14 [fuo!nOIC S in original] We include, nf COUDe, the Calae ltat=ta charge in Ihia category. 

101 



B. Contentions 

1. De Facto Transfer of Control 

Contention 1 states: 

The Southern Company (working in conjunction with its corporate affiliates and officers) 
effectuated transfer of control of the operatioo of the Vogtle Electric Generating Plant fran 
the licensees to a ck facto corporation, mown as the Southern Nuclear Operating Company, 
without the mowledge or coosent of the co-ownen of Plant Vogtle. The corrupt corporate 
policy effecting the creation of the ck facto Southern Nuclear Operating Company resulted 
in the creation of a management chain of command so lacking in character, competence, 
integrity, candor, truthfulness and willingness to abide by regulatory requirements as to 
represent a threat to the health and safety of the public and/or represent a potential unsafe 
operating conditioo which must be corrected before formal transfer of operating responsibility 
may pass to the Southern Nuclear Company, Inc. 

Immediately, the Board notes that the part of the contention alleging lack 
of knowledge or consent of the co-owners of VogUe has not been shown to 
be relevant fur similar reasons, the word "corrupt" in the second sentence of 
the contention also has not been shown to be relevant or appropriate. On the 
other hand, as a legal basis for this contention, Mr. Mosbaugh cites15 10 C.P.R. 
§ 50,54(c) (hereinafter "nonalienation requirement"), which states: 

Neither the license, nor any right thereunder. • • shall be transferred, assigned, or disposed 
of in any manner, either voluntarily or involuntarily, directly or indirectly, through transfer 
of control of the license to any penoo. unless the Commissioo shall, after securing full 
informatioo. find that the transfer is in accordance with the provisions of the act and give 
its consent in writing. Ui 

He also cites 10 C.P.R. § 50.34(b)(6)(i) {hereinafter ''reporting requirement',),17 
which requires the NRC to be informed about: '''The applicant's organizational 

15 "Pctitiooer'. Brief in Rcspcnsc 10 the Board'. Request fotlnformatioo," February S, 1993 (Mosbaugh Response 
10 Board) at 2 

The cited regulation is re1c:vanl1o Mr. Mosbaugh'. cmtcntion but relates 10 facts that the other participants 
do not accepllS true. See, particularly, "Georgia Power Company'. Brief in Response 10 the Board'. llr11lary 
IS, 1993 Request for Information and Briefs," February 4, 1993 (Geotgia Power'. Respatse 10 Board) at 11·19. 
(Also lee id. at 10, asserting that "since: each of the Vogtle units began operatioo, it [Georgia Power] has been in 
cmtrol of the operation of Plant Vogtle •••• ") 
16 Our m:ord docs not indicate that the U.S. Nuclear Regulatory Commissioo has given its cauent in writing 
10 any change at control of operations. See Tr. 74 (Georgia Power'. counselllStes that Southern Nuclear is not 
mcntiooed in the license) and Tr. 74-7S (Georgia Power'. counsel does not provide reference 10 "any formal way 
in which the NRC was informed of ot agreed 10 that lcind of Ot:gIIlizatiooalllIUclure"); but IU GcoJgia Power'. 
Respatse 10 Board at 14-1S. (Use of Southern Nuclear IS a support services company and the double-hatting of 
ofliccn were disclosed in three Updated Fmal Safety Analysis Reports. No mcnticn of formal NRC approval. No 
IISlcment concerning control having passed away from Gcmgia Power, IS aUegcd.) 
17 Georgia Power also cites 10 C.F.R. nS036(c)(S), S036(b)(6)(i), and Oc!cric Lena No. 88-«i. Acx:ording 
10 its view of the facts, it is in canp1iancc with these n>qUirements. But Georgia Power docs not discuss Mr. 

(Co1lliNud) 
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structure, allocation of responsibilities and authorities, and personnel qualifica
tion requiremenL" 

He then states that. contraIy to the nonalienation and reporting requirements, 
that Southern Company established a de facto board of directors of what was 
called the "SONOPCO" projecL Mr. Joseph M. Farley is alleged to have been 
the chairman of that Board and to have reported directly to the Board of Southern 
Company about Georgia Power Company's nuclear units. Mr. Farley was not an 
officer of Georgia Power Company.l1 Mr. R.P. McDonald, who is involved in 
the running of Southern Nuclear,19 allegedly had a set of joint responSibilities 
with Mr. Farley - who served in "non-operating areas" - and the two jointly 
served as chief executive of the project with respect to administrative matters.20 
Mr. Farley also is alleged to have worked closely with the SONOPCO Technical 
Services vice presidenL 21 Mr. McDonald, who was an officer of Georgia Power, 
allegedly gave contradictory and misleading testimony about the management 

. structure and formation of SONOPCO.22 Georgia Power's Senior Executive 
Vice President testified that he thought Mr. Rlrley was an officer of Georgia 
Power.23 

Georgia Power's principal defense is that these allegations - involving 
past actions - are irrelevant to the license amendment application. We find, 
however, that this conclusion is not warranted. Mr. Mosbaugh has adequately 
alleged, with basis, that the formation of Southern Nuclear's relationship to 
VogtIe violated NRC regulations, evidencing a lack of a trustworthy character 
in Southern Nuclear. If this contention were sustained, we might direct that the 
license amendment be denied or conditioned on changes in the structure and 
personnel of Southern Nuclear. 

We note that 10 C.F.R. § 2.714(b )(2)(iii) requires the specification of how the 
application fails to contain information that it should contain. In this instance, 
Mr. Mosbaugh has alleged material facts that are relevant to the application. 
The omission of these facts from the application is not surprising, since they are 
adverse to the interest of the Applicant. Consequently, Mr. Mosbaugh fulfills 

MOIblugh· • .negations. Hence, its mgumen1 is more hc1pful in understanding its underlying factual positiat than 
in dctcnnining whc:Ihcr 10 admit the c:mtc:ntion. The decision about whdhcr 10 admit does not nquhe UlIO make 
dctcnninatiatl cmccrning the tnnh of the Illcgationa. 
18 MOIblugh cites Hobby Y. GPe. 9O-ERA-30. It 308. 3940. 13-14. atl.lc:hed 10 I 10 c.F.R. § 2.206 petition filed 
1'1 Mosbaugh at July 8. 1991; I~e Amendments to Petitiat 11 6-14. 
1 See "l'bue m Pnlposed SouIhcrn Nuclear Orpnizatiat Clart (PImIS Ihrdt and Vogtlc m1y arc shown)," 
tendered by Georgia Power. IT. Tr. 116. 
20 Amendments 10 Petition: 1ft upeciDUy Ed. It 7. . 
~ MOIblugh cites Hobby v. GPC. 9().ERA-30. at 37-38. Ilucbcd 10 a 10 c.F.R. 12.206 petitiat filed by MOIblugh 
on My 8, 1991; I~_ Amendments 10 Petitiat at 9. 
22 Amendments 10 Petitiat It 1 ()'11, 12. 
23MOIblugh cites Hobby v. GPC. 9O-ERA-30, Hearing Tr. at 690-91. ltl.lchecllO I 10 C.F.R. 12.206 petition 
filed by Mosbaugh on July 8.1991; .. _ Amendments 10 Petition It 9. 
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the requirements of this section because the omission from the application of 
the facts he has alleged is material to proper consideration of the amendment. 

fur the reasons we have just stated, we find that this contention - amended 
to delete irrelevant material, as determined in the beginning of this section of 
our memorandum - has met the criteria of 10 C.P.R. § 2.714(b)(2) and shall 
be admitted as a contention. 

2. Character of Southern Nuclear 

Mr. Mosbaugh attempts to show a factual basis for Contentions 2, 3, and 4 in 
one fell SWOOp.24 However, Contentions 2 and 3 deal with Southern Nuclear, and 
we have decided to consider those two contentions separately from Contention 
4, which relates to Southern Company. Contention 2 states: 

The Southern Nuclear Operating Company, Inc., does not possess the requisite character, 
CXlIllpetence and integrity, and does not have the candor, truthfulness and willingness to abide 
by regulatoty requirements to beoome the licensee to operate the Vogtle Electric Generating 
Plant. 

Contention 3 states: 

The Southern Nuclear Operating Company, Inc., a wholly owned subsidiary of The Southern 
Company, does not possess the requisite character. oompetence and integrity, and does not 
have the candor. uuthCulness and willingness to abide by regul810ty requirements to beoome 
the licensee of the Vogtle Electric Generating' Plant, and as such transfer of the license 
represents an increased rislc to the health and safety of the public and/or represents a potential 
unsafe operating condition which must be corrected before resp<lIIsibility for operating plant 
VogtIe can be transferred to the Southern Nuclear Operating Company. Inc. 

As a basis for his contentions, Mr. Mosbaugh alleges that, "SONOPCO's 
highest levels of management conspired to submit and did submit materially false 
information to the NRC 'COncerning critical safety-related information pertaining 
to a March 1990 Site Area Emergency.''2.S In support of this allegation, Mr. 
Mosbaugh describes evidence that, among other things, implicates Mr. R.P. 
McDonald - an officer of Southern Nuclear - in material false statements in 
Licensee Event Report 90-006. One of the alleged material false statements is 
the intentional falsification of data on diesel engine starts in order to persuade 
the NRC to permit Vogtle to restart.26 The evidence that Mr. Mosbaugh intends 
to introduce includes Mr. Mosbaugh's own eyewitness testimony plus tape 
recordings of relevant conversations. He states that he made the tape recordings, 

24 AmcnclmCfltS 10 l'ttiIion at 14-19. 
25 14. at 15. 
2614. at 18-19, puticu1arly n.lS. 
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which are currently in the possession of the NRC's Office of Investigations 
(01).27 

Mr. Mosbaugh also claims that he made tape recordings. currently in pos
session of OI. that provide irrefutable evidence that Mr. McDonald swore to a 
variety of other false statements before the NRC.2S From his memory of events. 
refreshed by these tape recordings. it would appear that Mr. Mosbaugh also 
could provide eyewitness testimony of the underlying events. 

We find that there is adequate basis for Mr. Mosbaugh's contention that 
at least one senior officer of Southern Nuclear is lacking in character and 
competence and that Southern Nuclear lacks the integrity required of a licensee 
for the operation of a nuclear power plant If this contention were sustained. we 
might direct that the license amendment be denied or conditioned on changes 
in the structure and personnel of Southern Nuclear. 

fur the reasons above. these contentions have met the criteria of 10 C.P.R. 
§ 2.714(b)(2) and shall be admitted. 

3. Character of Southern Company 

Contention 4 states: 

The Southern Company, by virtue of the corporate structure and make-up of the Southern 
Nuclear Operating Company, Inc., Board of Directon, cootrols and directs the management 
of its wholly owned subsidiary, the Sootheni Nuclear Operating Company, Inc. Because 
the Southern Company does not have the requisite character, competenee and integrity, and 
does not have the candor, truthfulness and willingness to abide by regulatory requirements 
required of a licensee and because the Southern Company excrciscs substantial control over 
management of the Soothcrn Nuclear Operating Company, Inc., transfcr of the Vogtle Elcctric 
Generating Plant license to the Southern Nuclear Operating Company, Inc., represents an 
increased risk to the health and safcty of the public and/or represents a potential unsafe 
operating cmdition which must be corrcctcd before said transfcr can occur. 

We have considered this contention and find tliat Mr. Mosbaugh has not provided 
an adequate basis for questioning the character of Southern Company. its 
officers or directors. beyond the allegation already admitted as Contention 1.29 

Consequently. we will not admit this separate contention. However. our denial 
of this conten,tion will not in itself bar Mr. Mosbaugh from introducing evidence 
relevant to appropriate remedies involving Southern Company if he first succeeds 
in demonstrating the need for remedies by establishing wrongdoing by Southern 
Nuclear or its organizational predecessor. 

271tl. at 15·16. 
2S Itl. at 17.19. 
29 566 itl. It 15-20. 
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m. STANDING 

As set forth in Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power 
Plant, Units 1 and 2), LBP-92-27, 36 NRC 196 (1992), a petitioner for 
intervention must, as a prerequisite to achieving party status, establish that it has 
standing and that it has proffered at least one viable contention. To establish 
standing, a petitioner must demonstrate an "injury in fact, "30 that the injury falls 
within the zone of interests sought to be protected by the statutes, and that 
the injury may be redressed by a favorable decision in this proceeding. Public 
Service Co. of New Hampshire (Seabrook Station, Unit I), CLI-91-14, 34 NRC 
261, 266-67 (1991). 

In Florida Power and Ughl Co. (St Lucie Nuclear Power Plant, Units 1 and 
2), CLI-89-21, 30 NRC 325 (1989), the Commission noted that, in construction 
permit or operating license proceedings for nuclear reactors, residence of a 
person within SO miles of a facility would be sufficient to confer standing. 
The Commission went on to hold that this 50-mile presumption did not apply 
in all operating license amendment proceedings but only in those involving a 
significant amendment involving "obvious potential for offsite consequ~nces." 
[d., 30 NRC at 329-30. . 

In our Memorandum and Order of November 17, 1992 (unpublished), slip 
op. at 7, we noted: 

that petitioner alleges that he resides 3S miles from the plant and that he has some additional 
contacts with the planL For an amendment case, residence at that distance, with some 
additional contacts, does not automatically result in standing. BostOfl Edison Co. (Pilgrim 
Nuclear Power Station), LBP·8S·24, 22 NRC en, 98-99 (1985) (petitioner, who lived 43 
miles from the plant and allegedly consumed fish and aanberries, did not show a reasonable 
scenario through which the amendment could produce an injury), aJ!' d on other grollllds, 
ALAD·816, 22 NRC 461 (1985). 

We also noted: 

3OTo establish the basis for standing. petitioner must show injury in fact. It is easy to misunderstand this standard 
because the pluue "injury in fact" u used in this COnIcXt does not bear its normal everyday meaning. fur 
example, a pczsm living 45 miles from a nuclear power plant who canoes in the genc:nl ~cinity or the plant has 
bc:c:n found to suffer "injury in fact" from an amendment or a power plant license in order to permit the expansim 
or the cspacity or the spcn1 ruel pooL V;,gWa Ekctric Gild PUtWr Co. (North Anna Power Statim. Units I and 
2). ALAB-522, 9 NRC 54. 57 (1979). 

Cud'ul analysis m-cals that, or COWIe, the Cuel pool wu not CVaI built at the time "injury in ract" wu aUeged. 
No accident had occutred. No release or nuclear materials had occurred. Hence, iII/acl. Ihcrc had not bc:c:n any 
injury to the petitioner u those words arc commonly used. Nc:vcrthclCSl, he WIS said to have been injured in 
ract bccsusc or the possibility of an accident. or course, this was an early IlIgc of the cue in which he had not 
yet proved that there was a possibility or an accident What the petitioner had to do to obtain party 1lItu1 WlS to 
submit contcnticna (with an adequate basis) whose sublcqucnt proof could result in a finding of injury in ract to 
him. So: injury in fact is indeed the aame, in this ccntext, u an allegation thlt a real injury might reasonably 
be expected to occur in the ruture. 
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that Georgia Power challenges Mr. Mosbaugh" statement that he actually ruides at the 
property he owns 3S miles from the plant. It bases iu claim 011 the fact that he receives 
electric bills at an address in the State of Ohio. It als!> apparently has some other undisclosed 
IOUrce of "informatioollld belief." This is enough of a basis for us to require Mr. Mosbaugh 
to amend his petition to state specifically how much of the time he resides at his Georgia 
residence. . 

As a result of our concerns about standing, we held an evidentiary hearing 
on this limited subject at our preheating conference in Augusta. Georgia, on 
January 12, 1993. As a result of that hearing, and after evaluation of all the 
evidence, we find that the significant facts concerning standing are: 

• Mr. Alan Mosbaugh owns a detached house located approximately 
35 miles from the VogtIe Plant.31 

• From about 1985 to fall of 1990, Mr. Mosbaugh and his family 
resided full time in the house he buiIt.32 

• Since August of 1991, Mr. Mosbatigh's family has resided in Ohio 
but Mr. Mosbaugh has continued to live in his house in Georgia about 
7 days of every month." 

• Mr. Mosbaugh is currently seeking employment either in Georgia or 
Ohio. He also is considering starting his own business. The outcome 
of this job-seeking process will cause him to live either in Georgia 
or in Ohio." 

Mr. Mosbaugh has alleged that his health, safety, property rights and personal 
finances could be affected by an order granting Georgia Power's request to 
transfer control of Vogtle to Southern Nuclear.3j We conclude that the exposure 
that Mr. Mosbaugh has to Vogtle is sufficient to sustain the claim for standing. 

IV. CONCLUSION 

We conclude that Mr. Mosbaugh has met all the requirements for standing. 
He has proffered at least one viable contention, demonstrated an "injury in fact," 
alleged a health-and-safety injury that falls within the zones of interest sought to 
be protected by the statutes, and demonstrated that the injury may be redressed 
by a favorable decision in this proceeding. 

3ITr.1S. 
32 Tr. IS·16, 30. 
33Tr. 17, 18,39-40. (Mosbaugh" family alro comes to Georgia about 3 weeks per year.) Tr. 49-50, 51. 

We note that GccnJja Power and the Staff would blYO III decido standing bued on legal residence. To cIeIenninc 
wbc:thcr Mr. MOIbaugh baa bad auflic:ieut ezpcxuno to Vogtlo to aupport Itanding, ,..., do not consider it ncceauy 
to determine, dtbcr .. a mitlei' of state law «C:L federal common law, whether Mr. MOIbaugh is • legal "resident" 
of tho State of Georgia. 
34Tr. 36-37, 4446. 
3j Pl::lium 11 2-3. 
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Southern Nuclear must meet the regulatory requirement that it demonsttate 
its character and competence before it be granted operating authority over a 
nuclear power planL Where the contention raised alleges, as here, that Southern 
Nuclear officials have intentionally withheld material safety information from 
the NRC, the issue is one that affects the safety of the entire planL The risk of 
non-safety-conscious management is as great as many pther risks that could be 
adjudicated in an operating license case. fur this reason, we are considering a 
significant amendment involving "obvious potential for offsite consequences." 
St. Lucie, CLI-89-21, supra. 

In this case, a few key individuals who are currently employed by the li
censee, Georgia Power, are also employed by the prospective licensee, Southern 
Nuclear.36 Because they are key employees of Southern Nuclear, their char
acter is relevant to approval of the requested amendmenL However, Georgia 
Power and the Staff would deny Mr. Mosbaugh standing because the proposed 
amendment will not increase the risk to which he is already exposed. We have 
concluded that this argument is not valid. 

Mr. Mosbaugh has raised a valid safety concern related to the uansfer of 
authority that is being requested in the pending license amendment. We have 
concluded that it is not a defense to Mr. Mosbaugh's allegations of deficiencies 
that those deficiencies may already exisL ~e do not recognize as a defense 
the conditional argument that if key people in Southern Nuclear are lacking in 
character and competence then the same people working for Georgia Power are 
similarly ~king and therefore there is no loss or "injury" to Mr. Mosbaugh due 
to the transfer of authority. 

An analogous issue was decided in Northeast Nuclear Energy Co. (Millstone 
Nuclear Power Station, Unit 2), LBP-92-28, 36 NRC 202,203,208-11 (1992) 
(Millstone). Millstone concerned an amendment necessitated by a calculational 
error that would have permitted a fully loaded spent fuel pool at Millstone to 
have had a criticality constant or Kerr of as much as 0.963, which is in excess of 
the maximum value of 0.95 permitted by NRC regulations. The purpose of the 
amendment was to place new restrictions on the fuel pool and to require new 
blOCking devices so that the maximum permitted Kef! would not be exceeded. 
Thus, it is clear that the amendment would have made things safer. Nevertheless, 
the Licensing Board ruled that it would admit a contention that alleged that 
the new, admittedly safer fuel pool arrangement, still did not meet regulatory 
requirements. The Licensing Board said, 36 NRC at 211: 

We rerum Co Ilcenscc', argument that it was the prior calculational error, not Ihe 
amendment, which caused a reduced margin of safety, therefore an injury in fact. That 
argument depends too heavily on compartmentalized reasoning. The potential for reduced 

36 A ddailed description or the C11a1t m CM:rlap or senior pcnonnd is set rarth beginning at p. 99, above. 
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safety here ("mjury in fact) is both the prior calculational error and an amendment that does 
not redress that error but permits operation of the spent fuel pool according to ita terms. 
The two ~s are logically inseparable. 

Assuming that the record of the proceeding Were to demonstrate that the risk from the 
calculational error is not abated by Amendment 158, interested persons may have redress by 
a denial of that amendment.37 True, as Licensee Slates, that action would not correct the 
prior calculational error, but it would remove the authority to operate the spent fuel pool 
under an inadequate amendmenL Such a denial would return the matter to the Licensee and 
the NRC enforcement staff for a proper resolution of the problem. 

In our case, Mr. Mosbaugh should be given the opportunity to oppose the 
issuance of an amendment He would be injured if the authority to operate 
Vogtle were transferred to people who lack the character and competence to 
operate that nuclear power plant See Seabrook, CLI-9r-14, 34 NRC at 267 
(appearing to suggest that petitioner would have had standing to challenge 
the transfer of operating authority over the Seabrook plant on the grounds of 
character - alleged harassment of workers at another plant). 

V. STAFF MOTION FOR DELAY 

Staff stated that it could not respond to Mr. Mosbaugh's contentions because 
a pending criminal investigation of Mr. Mosbaugh's charges has been referred 
to the Department of Justice for its action. Staff stated: 

Each of Mr. Mosbaugh" contentions maintains that the proposed transfer for which 
permission is sought in the subject license amendment may not take place because of an 
alleged lade of "candor, truthfulness and a willingness to abide by regulatory requiremenu" 
of the proposed transferee, Southern Nuclear Operating Company, Inc. As a basis for 
cmtentions 2, 3 and 4, Mr. Mosbaugh makes allegations regarding material false statements 
attributed to officers and [he also mentions] a related investigation. See Amendmenu to 
Petition at 15-16, n.10. These allegatiolU are being pWSlltd by tM Departmelll of JlIStice 
for possible criminal prosecutiofl. and lUltil this investigation is complete 1M NRC Staff is 
ll1IQb1e 10 taJ:t a posilion on tM allegatioIU contained in tM co1lltllliolU. [Emphasis added; 
cmcluding footnote omitted.] 

We do not find that the Staff provided us ,with an adeq~te reason not to 
comment on the proffered contentions, as there is no indication tha~ the materials 
forwarded by this agency for potential criminal prosecution would be relevant 
to the adequacy of the basis provided by Mr. Mosbaugh for his contentions. 
It would appear that the material being kept confidential would either be 

37 [rootnote 11 in the originaL] In the real world at NRC adjudications. applicanu Cor IicatIes IIId amcndmenll 
to licenses accept modification u a condition DC issuance. Seldom ate NRC adjudicatotS raced with III up or 
down choice. 
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irrelevant or would provide additional grounds for questioning the character 
and competence of Southern Nuclear. There is no reason to believe that the 
allegedly confidential materials would destroy the basis for the contentions. 

We recognize that Georgia Power could be suffering from a potential diffi
culty. Access to these Confidential files could permit it to rebut the basis for 
the proffered contentions. However, the standard for assessing the basis for 
contentions is far less than what would be required to accept their truth. Part 
of the basis for the contentions is the personal knowledge of Mr. Mosbaugh. 
Part is tapes that Mr. Mosbaugh says he made and apparently has listened to. 
His statements, about what he has seen and about what he believes to be in the 
tapes, provide adequate basis for his contentions. Hence. we have been able to 
act on the contentions even though the Staff did not file its comments on them. 

We note that Georgia Power did respond to these contentions in Georgia 
Power Company's Answer at 20-26, as weIl as some general remarks that 
preceded these pages. 

VI. CONSOLIDATION OF CONTENTIONS 

We have examined the contentions we have admitted and have determined, 
in the interest of efficiency, that they amount to the following one contention: 

The license to opente the Vogtle Electric Generating Plant, Units 1 and 2, should not be 
transfcned to Southern Nuclear Operating Company, Inc., because it lacks the requisite 
character, c:ompetenc:e. and integrity, as well as the necessary candor, truthfulness, and 
willingness to abide by regulatory requirements. 

We shall order that the admitted contentions all be consolidated so that this 
one contention, originally submitted in slightly altered form as Contenti9n 2, 
will be the only one pending before us.38 

VII. DISCOVERY - NEGOTIATIONS; STAFF TO 
SHOW GOOD CAUSE 

It is the policy of this agency to adjudicate all its cases promptly and 
efficiently. There is an opposing policy: to protect the confidentiality of 
documents contained in criminal prosecutions pursued by the agency. In this 

38 Contention I, which _ have admitted, alleges aid d chanCIer d Southern Nuc:1car allegedly occurring from 
the actions of Southern Company. The principal issue in Contattion I is ltlted in the consolidated c:on!aI!ion. 
Should Mr. M .. baus/t dc:monstnlO the !Nth d the consolidated COIIIaIIion, _ 'Nould then ~ 10 fashion a 
remedy and might at that pcint admit c:vidc:nce (or IIipulations) concerning the role of Southern Canpany, for the 
purpose of fashioning a iemedy. 
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case, these apparently conflicting interests could be harmonized if the parties 
could reach an agreement on how the relevant information can be shared pursuant 
to a protective order that contains a carefully constructed provision that would 
keep all potential defendants, and all potential counsel for those defendants, 
ignorant of the contents of the

l 
investigation. 

If those negotiations succeed, discovery or partial discovery of investigative 
documents can commence. If they fail, we will n'eed to harmonize the policies 
for efficient adjudication and those for protecting criminal prosecution. To assist 
us in doing that, we will schedule filings by the parties. The first filing will 
be that of the Staff, to show cause why discovery of prosecution documents 
should not start immediately. In its filing, the Staff should include answers to 
the following questions: (1) What deadline, if any, can the Staff agree to as 
the latest date that discovery can start? (2) How does the Staff compare the 
importance of the civil questions relating to the adequate assurance of safety for 
the continued operation of the plant and a decision on the license amendment, 
to the importance of possible criminal prosecution? 

VIII. OTHER DISCOVERY AND SCHEDULING 

Other discovery, which may not be related to confidential documents that are 
possessed by the Office of Investigation or the United States Justice Depart
ment, may commence immediately. The parties shall commence negotiations 
concerning an appropriate schedule for this "other discovery," which may be 
reopened after other documents become available. If there is no agreement on 
a schedule before March 8, 1993, the parties shall simultaneously file suggested 
discovery and trial schedules on that date. 

Order 

For all the foregoing reasons and upon consideration of the entire recont in 
this matter, it is, this 18th day of February 1993, ORDERED that: 

1. Mr. Allen L. Mosbaugh is admitted as a party to this case. 
2. The following contention is admitted as the only contention in this case: 

The license 10 operate the Vogtle Electric Generating Platt, Uniu 1 and 2, should not be 
transferred to Southern Nuclear Operating Canpany, Inc., because it lac:lcs the requisite 
character, competence, and integrity, as well as the neces!&1)' candor, truthfulness, and 
willingness to abide by regulalOl)' requiremenu. 

3. Discovery shall commence immediately. 
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4. Negotiations among the parties sball commence immediately, concern
ing: (a) a protective order and an insulating wall that migbt make the dis
covery of investigative documents possible at this time, and (b) a scbedule for 
concluding discovery and bolding a prebearing conference and a bearing." 

5. On Marcb 8, 1993, the Staff shall file a brief sbowing cause wby 
discovery of prosecution-related documents sbould not commence immediately. 
On that same date, the parties shall simultaneously file their suggested scbedule 
for the case, including the events mentioned in the accompanying Memorandum. 
On Marcb 18, 1993, Mr. Mosbaugb and Georgia Power Company sball file their 
response to the Staff's Marcb 8 brief. 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

James H. Carpenter 
ADMINIS1RATIVE JUDGE 

Thomas D. Murpby 
ADMINIS1RATIVE JUDGE 

Peter B. Blocb, Chair 
ADMINIS1RATIVE JUDGE 

391bc .cbedule should include. futute date m which the partics will discuss the acbeduling or witnesses during 
the hcuing. stipulations to reduce the need for live 1CStim000Y. and any other prehcuing mauas the putics cbOOlle 
to raise. 
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February 1, 1993 

By a petition dated July 21, 1992, the Nuclear Information and Resource 
Service and others (Petitioners) requested pursuant to 10 C.F.R. § 2.206 that 
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the U.S. Nuclear Regulatory Commission (NRC) take enforcement actions 
in light of fire barrier test failures. Fire barriers are generally required at 
operating commercial nuclear power plants by the NRC's regulations or facility 
license conditions. Petitioners submitted additional filings on August 12, 1992, 
September 3, 1992, and December IS, 1992. Specifically, Petitioners requested 
that the NRC Staff issue, by September S, 1992, Generic Letter (GL) 92-XX 
which had been circulated for public comment on February 11, 1992, and which 
discussed test results and recommended actions regarding Thermo-Lag 330-1 fire 
barrier material. Petitioners also requested that the NRC close nuclear power 
plants that cannot prove through independent testing that they meet NRC fire 
barrier requirements and that the NRC issue a stop-work order regarding the 
installation of fire barrier material at Comanche Peak Steam Electric Station 
(CPSES). 

On February 1, 1993, the Director of the Office of Nuclear Reactor Regulation 
issued a Partial Director's Decision that granted in part and denied in part the 
relief sought by Petitioners. 

To the extent Petitioners sought issuance of the Generic Letter, relief was 
granted. On December 17, .1992, the NRC Staff issued GL 92-08, ''Thermo
Lag 330-1 Fire Barriers." With regard to the other requests, relief was denied. 
Specifically, for operating facilities, the Director concluded that fire watches 
permitted by the NRC requirements applicable to the facilities in question 
provided reasonable assurance of adequate protection of public health and safety. 
As for stoppiilg work at CPSES Unit 2, the Director concluded that the Licensee 
proceeded at its own risk during the construction phase and that the NRC Staff 
would evaluate the safety issues associated with installation of Thermo-Lag 
material at the operating license stage. 

Issues raised by Petitioners in their December IS, 1992 submittal were not 
considered in the Partial Director's Decision, but will be considered in a Final 
Director's Decision. 

PARTIAL DffiECTOR'S DECISION UNDER 
10 C.F.R. § 2.206 

I. INTRODUCTION 

By a petition dated July 21, 1992, the Nuclear Information and Resource 
Service (NIRS), Alliance for Affordable Energy, and Citizens Organized to 
Protect Our Parish (the Petitioners). requested that the U.S. Nuclear Regulatory 
Commission (NRC) take enforcement action regarding the Gulf States Utilities' 
(sometimes referred to as GSU) River Bend Station, demanding its operating 
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license be suspended until GSU can demonstrate, through independent testing, 
that it meets the NRC's fire protection regulations (Appendix R to Part SO of 
Title 10 of the Code of Federal Regulations (10 C.F.R. Part SO». In addition, 
the Petitioners demanded that the NRC Staff immediately issue Generic Letter 
(GL) 92-XX, the draft of which was circulated for public comment on February 
II, 1992, and close any nuclear power plant for which the licensee cannot 
prove, through independent testing, that it meets fire protection regulations until 
it does meet them. By an addendum to the petition dated August 12, 1992, the 
Petitioners requested immediate action related to the Comanche Peak, Shearon 
Harris, Fermi-2, Ginna, WNP-2, and Robinson nuclear facilities. Joining 
in filing the addendum are a number of other organizations: Citizens for 
Fair Utility Regulation, Don't Waste New York, Citizens Against Radioactive 
Dumping, Coalition for Alternatives to Shearon Harris, Conservation Council 
of North Carolina, Safe Energy Coalition of Michigan, Steve Langdon, Essex 
County Citizens Against Fermi-2, Natural Guard, and Northwest Environmental 
Advocates.1 The petition and addendum (sometimes collectively referred to as 
Petition) were submitted under the provisions of 10 C.F.R. § 2.206 of the NRC's 
regulations. Notice of receipt of the Petition was published in the Federal 
Register on August 26, 1992 (57 Fed. Reg. 38,702). 

The Petition alleges a number of deficiencies concerning Thermo-Lag 330-1 
(1bermo-Lag) material, including failure of Thermo-Lag fire barriers during 1-
hour and 3-hour fire endurance tests, deficiencies in procedures for installation, 
nonconformance with NRC regulations for quality assurance and qualification 
tests, the combustibility of the material, ampacity miscalculations, lack of 
seismic tests, the failure to pass hose stream tests, the high toxicity of substances 
emitted from the ignited material, and the declaration by at least one utility, 
GSU, of the material as inoperable at its River Bend Station. The Petition also 
alleges that a fire watch cannot substitute for an effective fire barrier indefinitely 
and that the NRC Staff has not adequately analyzed the use of fire watches. 

On the basis of these allegations, the Petitioners requested emergency en
forcement action to immediately suspend the operating licenses for River Bend 
Station, Comanche Peak Unit I, Shearon Harris, Fermi-2, Ginna, and Robinson, 
pending a demonstration that these facilities meet NRC fire protection require
ments. The Petitioners also requested that the NRC issue a stop-work order re
garding the installation of Thermo-Lag at Comanche Peak Unit 2 and a generic 
letter by September 5, 1992, that would require licensees to submit information 
to the NRC demonstrating compliance with fire protection requirements. Where 
facilities cannot demonstrate compliance, the Petitioners requested immediate 
suspension of the operating licenses for such facilities until such time as com-

1 Reference \0 Petitionen shall also include Ihese entities. 
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pliance with NRC fire protection requirements can be shown. The Petition was 
referred to the Office of Nuclear Reactor Regulation for preparation of a re
sponse. 

In a letter dated August 19, 1992, the Director, Office of Nuclear Reactor 
Regulation, denied the Petitioners' request for emergency relief. The NRC Staff 
concluded that the immediate suspension of the operating licenses for River 
Bend Station, Comanche Peak Unit I, Shearon H~, Fermi-2, Ginna, and 
Robinson was not warranted. The NRC Staff also determined that a stop-work 
order or the suspension of the construction permit for Comanche Peak Unit 
2 was not warranted and concluded that issuance of the generic letter would 
be in accordance with the NRC Staff's action plan regarding the Thermo-Lag 
issue and that acceleration of the issuance of the generic letter was not deemed 
necessary. 

On September 3, 1992, the Petitioners filed an "appeal" with the Commission 
in response to the NRC Staff's denial of August 19, 1992, of the request for 
emergency enforcement action. In the "appeal," Petitioners removed the Ginna 
and Robinson plants from their request and added Brunswick Units 1 and 2. 
Petitioners again alleged that Thermo-Lag is an inadequate fire barrier, that 
compensatory measures do not substitute for regulatory compliance, and that 
fire watches are inadequate substitutes for fire barriers. 

In a letter dated November 9, 1992, from the Secretary of the Commission, 
the Petitioners were informed that their "appeal" request had been referred to 
the NRC Staff for appropriate consideration in conjunction with its review of 
the Petition. 

Upon consideration of the information set forth in the PetitiOn,l I have 
determined that the Petitioners have not presented any information that would 
constitute a basis to 

• issue a stop-work order suspending installation of Thermo-Lag in, or 
to suspend the construction permit for, Comanche Peak Unit 2; 

• immediately suspend the operating licenses for Comanche Peak Unit 
I, Shearon Harris, Fermi-2, WNP-2, Brunswick Units 1 and 2, and 
River Bend Station; 

• have issued GL 92-XX before September 5, 1992. 

l As hereafter rd'em:d 10. the Petition includes the "appeal" request of September 3. 1992 On Dc=nber IS. 
1992. NIRS filed another petition pursuant 10 10 c.F.R. 12.206 Rising additional issues regarding ThermO-UK 
fire barrier material. The Dcccmber IS. 1992 NIRS petition will be considered as a supplement to the Petition 
submitted by NIRS and others m lu1y 21, 1992 The issues nised in the Dc=nbcr IS, 1992 submittal will be 
addressed in a Fmal Director', Dccisim to be issued within a reasonable time. 
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ll. DISCUSSION 

BACKGROUND 

Reports of problems regarding Thermo-Lag began to surface in the late 1980s 
when GSU at River Bend Station (sometimes referred to as River Bend or RBS) 
discovered cracks and wear damage and declared the material inoperable as a 
fire barrier. It further discovered a Thermo-Lag panel from which stress skin 
had been removed during installation, and, on further investigation, discovered 

. that this condition was common for 3-hour Thermo-Lag fire barriers installed in 
the fuel building. GSU received assurances from Thermal Science, Inc. (fSI), 
the vendor, that Thermo-Lag would function adequately without stress skin. 
However, GSU conducted joint tests with TSI to determine if a .panel without 
stress skin would perform its fire barrier function. The barrier failed to meet 
the test acceptance criteria. On the basis of these test results, GSU established 
fire watches for all 3-hour Thermo-Lag fire barriers installed at RSB. 

In March 1989, GSU discovered stress skin missing from some I-hour barri
ers; at the same time, TSI completed a series of tests on upgraded configurations. 
Some of the upgraded configurations passed; however, differences existed be
tween the tested configurations and the installations at River Bend. As a result, 
GSU contracted with Southwest Research Institute (SwRI) to conduct an inde
pendent test of a 30-inch cable tray in October 1989. The test report shows that 
the tray failed on temperature rise within 60 minutes and collapsed in less than 
90 minutes. The failure of this test raised concerns regarding the adequacy of 
Thermo-Lag cable tray enclosures. 

Gulf States Utilities categorized all I-hour and 3-hour barriers as inde
terminate and implemented compensatory measures in the form of fire watches 
pursuant to RBS Technical Specification 3.7.7.a. 

In February 1991, the NRC Staff received allegations that Thermo-Lag did 
not provide protection for electrical cables as claimed by TSI. In response, in 
May 1991. the NRC Staff visited River Bend Station to review the installation 
procedun:s and fire endurance test results and concluded that a generic con~ern 
existed with 30-inch-wide trays. 

In June 1991, the NRC Office of Nuclear Reactor Regulation established 
a Special Review Team to investigate the safety significance and generic 
applicability of technical issues regarding allegations and operating experience 
concerning Thermo-Lag fire barriers at the River Bend Station. The results 
of fire test failures and installation problems were discussed in Information 
Notices (INs) 9147, ''Failure of Thermo-Lag FIre Barrier Material to Pass Fire 
Endurance Test," and 91-79. "Deficiencies in Procedures for Installing Thermo
Lag Fire Barrier Materials." In the "Final Report of the Special Review Team for 
the Review of Thermo-Lag FIre Barrier Perlormance," which was an attachment 
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to IN 92-46. "Thermo-Lag Fire Barrier Material Special Review Team Final 
Report Findings. Current Fire Endurance Testing. and Ampacity Calculation 
Errors." the Special Review Team reached the following conclusions: 

• The fire-resistive ratings and the arilpacity derating factors .for the 
Thermo-Lag fire barrier system are indeterminate. 

• Some licensees have not adequately reviewed and evaluated the fire 
endurance test results and the ampacity derating test results used as 
the licensing basis for their Thermo-Lag' barriers to determine the 
validity of the tests and the applicability of the test results to their 
plant designs. 

• Some licensees have not adequately reviewed the ThermO-Lag fire 
barriers installed in their plants to ensure that they meet NRC fire 
protection requirem~nts and guidance such as that provided in GL 
86-10. "Implementation of Fire Protection Requirements" (April 24. 
1986). 

• Some licensees used inadequate or incomplete installation procedures 
during the construction of their Thermo-Lag barriers. 

The NRC Staff has provided additional information regarding Thermo-Lag 
in IN 92-55. "Current FIre Endurance Test Results for Thermo-Lag Fire Barrier 
Material"; Bulletin 92-01. "Failure of Thermo-Lag 330 Fire Barrier System to 
Maintain Cabling in Wide Cable 'Ii'ays and Small Conduits Free from Fire 
Damage"; Bulletin 92-01. Supplement 1. ''Failure of Thermo-Lag 330 Fire 
Barrier System to Perform its Specified Fire Endurance Function"; and IN 92-
82, ''Results of Thermo-Lag 330-1 Combustibility Testing."3 

The NRC Staff has prepared an action plan that provides a process to resolve 
the tcchnical issues identified with Thermo-Lag.fire barrier systems, The'action 
plan requires industry to address these issues. The Nuclear Management and 
Resources Council (NUMARC) has agreed to coordinate industry efforts which 
include testing. The action plan also provides for issuing inspection guidance 
to the NRC regional offices and conducting a tC?Sting program to determine fire 
endurance performance and cable ampacity derating. 

The NRC's defense-in-depth fire protection concept relies on protecting safe 
shutdown functions by achieving a balance in (1) fire prevention activities; 
(2) the ability to rapidly detect, control. and suppress a fire; and (3) physical 
separation of redundant safe shutdown functions. Weaknesses in one area may be 
dealt with by enhancing the protection capabilities of the remaining areas:' The 
NRC foresaw cases in which fire protection features would be inoperable and 

3The special Review Team Final Report. INs, and bulletins are available for public inspection at the NRC', 
Public Document Room and Loca\ Public Document Roans. 
"The defenso-in-depth concept is det.siled in NRC Stlndud Review Plan, NUREG-OSOO, 19.5.1, Fm: Protection 

Program. at 9.5.1-10. Su 1,. n p~titio"for ElMrg~ncy tutdR~lMdiDl &tUlfI, CU-78-6, 7 NRC 400, 421 (1978). 
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required licensees, through technical specifications Qr approved fire protection 
plans made legally binding by license conditions, to provide compensatory 
measures for the deficient condition. 

Recent fire endurance testing descnoed in. Bulletin 92-01 and Bulletin 92-
01, Supplement I, confirmed that certain Thermo-Lag fire barrier configurations 
compromise one facet of the fire protectiob defense-in-depth.5 The affected li
censees have established either continuous or periodic fire watches in accordance 
with iheir technical specifications or license conditions as a compensatory mea
sure. Fire watches are personnel trained and dedicated by the licensees to inspect 
for the control of ignition sources and combustible materials, to look for signs 
of incipient fires, to provide prompt notifications of fire hazards and fires, and 
to take actions to begin fire suppression activities. 

ISSUES 

The Petitioners generally assert that River Bend Station is iIi violation of NRC 
regulations because repeated testing of Thermo-Lag in various configurations 
has "conclusively" demonstrated that this material at RBS does not meet the 
requirements of 10 C.F.R. § 50.48 and Appendices A and R of 10 C.F.R. Part 
50. They further allege that the "clear and present danger" occurring as a result 
of GSU's failure to meet essential NRC safety regulations requires a suspension 
of the license until GSU removes and replaces its Thermo-Lag with a new fire 
barrier that can meet the NRC's requirements. 

The Petitioners also assert that since Shearon Harris, Fermi-2, and WNP-2 
use Thermo-Lag and there is no independent testing that would demonstrate 
that Thermo-Lag installations at those facilities meet NRC fire protection 
requirements, the NRC cannot make a finding that these plants are in compliance 
with NRC regulations. According to the Petitioners, these plants are "seriously 
out of compliance with regulations and present a clear hazard to the public's 
health and safety."6 

Specific issues raised by the Petitioners are summarized below, together with 
the NRC Staff's evaluation. 

5 The Petitioners lUted strong objection 10 the notion that any leSt results of rue barries be considcn:d 
"proprietary." The Petitioners rcqucstccl that the NRC Staff rclcasc the Cull test results of III fire barrier material 
tests. All rue endurance leSt IqXIrtS IUbmittcd 10 the NRC u part of a particular plant', licensing bois arc available 
in the Public Document Room (PDR). The NRC is taking steps 10 place III 0Ihcr documentatim regarding fire 
barrier tests results that arc not exempt from disclosure in the PDR. S •• 10 C.F.R. § 9.17(a)(4). 
II Addendum (Aug. 12, 1992) at S-6. 
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A. Regulatory Compliance 

The Petitioners ha~e alleged that the River Bend facility fails to comply 
with the "NRC's requirements for fire protection," and that all of the reactors 
named by the Petitioners are in "direct violation of NRC regulations, and 
pose an immediate threat to the health and safety of citizens living near these 
plants.'" The Petitioners have cited two' Atomic Energy Commission Appeal 
Board decisions in support of the proposition that "[c]ompliance with NRC 
safety regulations is a prerequisite to safe operation of a nuclear power planL''8 
The basis of the Petitioners' charges is that Thermo-Lag fire barriers, which 
have been installed in the plants identified by the Petitioners, have failed various 
performance tests, and thus do not meet the I-hour or 3-hour fire endurance 
rating criteria contained in section III.G of Appendix R to 10 C.F.R. Part 50 
of the Commission's regulations. The failure to meet the Appendix R criteria, 
according to the, Petitioners, constitutes a failure to satisfy Appendix A to 10 
C.F.R. Part 50 (General Design Criteria for Nuclear Power Plants), and in tum 
10 C.F.R. § 50.48 (Fire Protection). As will be discussed in greater detail later in 
this Decision, the NRC Staff acknowledges that certain tests have demonstrated 
that Thermo-Lag barriers may not meet the fire endurance rating criteria set 
forth in section m.G of Appendix R. This does not mean, however, that there 
no longer is reasonable assurance of adequate protection of the public health 
and safety. 

It should first be noted that ApPendix R, which sets forth crite~a for specific 
fire protection features to protect safe shutdown systems, is applicable only to 
facilities that commenced operation prior to 1979. Such plants would include 
Brunswick Units 1 and 2 identified by the Petitioners. Facilities commencing 
operation on or after January I, 1979, while not bound by Appendix R, generally 
are bound by requirements that follow the criteria set forth in Appendix R 
through license conditions.' The facilities identified by the Petitioners, other than 
Brunswick Units 1 and 2, are in this category. A~rdingly, to the extent that the 
Petitioners have relied upon ''violations" of Appendix R as a basis to conclude 
that the plants they have identified are unsafe, their reliance is misplaced at 
the outset regarding plants other than the Brunswick units since facilities that 
commenced operation prior to 1979 are the only ones that are directly required 
to comply with, and thus may violate, Appendix R. 

7 ~c Petition (July 21. 1992) at IS; Appeal (Sept. 3.1992) at 3. 
8 Stt Petition (July 21. 1992) at 16. 
'In addition. then: are a very limited numberoCplants. which commenced operation on or after Jimmy 1. 1979. 

that are not IUbjcct to ipCCi1ic liccnsc conditiona but have made c:ommilmcnll to comply with NRC lire protection 
rcquimnents. including section mo of Appmdix R. The NRC is in the process of elevating such conuniIments 
to license conditiona. 
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Even assuming, arguendo, that all of the plants identified by the Petitioners 
are not in compliance with Appendix R, it does not follow that the failure to 
comply with a regulation indicates the absence of adequate protection.10 The 
Commission has explained that: 

[W)hile it is true that compliance wilh aU NRC regulations provides reasonable assurance of 
adequate protection of !he public heal!h and safety, !he converse is not correct, !hat failure to 
comply wi!h one regulation or another is an indication of !he absence of adequate protection, 
at least in a situation where !he Ccmmission has reviewed !he noncompliance and found !hat 
it does not pose an "undue risk" to !he public heaI!h and safety. 

Ohio Citizens for Responsible Energy, Inc., Denial of Petition for Rulemaking. 
53 Fed. Reg. 41,180 (1988). 

The Petitioners have noted an Appeal Board statement that "once a regulation 
is adopted, the standards it embodies represent the Commission's defirution of 
what is required to protect the public health and safety." Petition at 16, quoting 
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), 
ALAB-138, 6 ABC 520, 528 (1973). More recently, however, the Commission 
made it clear that its "rules do not, strictly speaking, 'define' adequate protection, 
••• they only presumptively assure it." 53 Fed. Reg. 41,180 (1988). The 
Petitioners further refer to the Maine Yankee ll Appeal Board decision in support 
of the proposition that compliance with NRC regulations is a "prerequisite to 
safe 'operation of a nuclear power plant" Petition at 16. However, at issue 
in Maine Yankee was not a purported failure to comply with a regulation, 
but rather whether the Licensing Board below could find adequate protection 
of the public health and safety on the basis of demonstrated compliance with 
regulations, notwithstanding "residual risks" stipulated to by the parties. The 
issue raised here by the Petitioners - whether a finding of inadequate protection 
is compelled by reason of demonstrated noncompliance with a regulation - is 
the converse to the Maine Yankee issue; thus, consistent with the Commission's 
views set out above, Maine Yankee is not precedent for the Petitioners' position 
that failure to comply with Appendix R means plants are necessarily unsafe. 

All of the plants identified by the Petitioners have instituted fire watches 
as required by their action statements regarding inoperable barriers contained 
in their technical specifications or fire protection programs subject to license 
conditions.11 Generally, action statements provide alternative remedial ac-

10 Pcmaps the c1carcst illustration of this point is when III cxcmptim hu been granted pursuant to 10 c.F.R. 
150.12. In 111m cues, although canp~ with a puticulu regulation is no longer RqUircd, there is Itill no 
undue risk to the public hcllth and ..rely. &. 10 C.F.R. 150.12(a)(1). 
11 MaiM raMI. Atomic Power Co. (Maine Yankee Atomic Power Station), ALAB-161, 6 AEC 1003 (1973). 
l1The Petitioners' assertion that Ri~ Bend Station fails to canply with the "Commissim', requirements" for 
lire protcctim may not be accurate if the PetitimCII' usc of the term "requircmenta" is not llrictly limited to 
regulations, given Riva' Bend Statim', canp~ with the required remcdil1action measures contahtccl in ita 
technical ipCcllicationJ. 
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tions to shutting down a plant when limiting conditions for operations are not 
meLI3 Compliance with the required remedial actions provides reasonable as
surance that the public health and safety is adequately protected notwithstanding 
the plant's continued operation and failure to meet the respective limiting con
dition for operation. Here, since all of the identified plants have implemented 
the required fire watches in accordance with plant-specific requirements, their 
continued operation does not pose an undue risk to the public health and safety. 

The Petitioners have asserted that fire watches are "acceptable only as a 
temporary measure while the plants are shut down to replace Thermo-Lag,"14 
that the Staff response of August 19, 1992, "gives no indication that these 
compensatory measures will be temporary," and that fire watches are essentially 
"indefinite generic exemption[s] • •• [without a] legal basis."I' In general, 
provisions for remedial action may include time limits by which the relevant 
limiting condition must be restored. Here, however, fire watches without 
specified time limits are judged by the NRC to be acceptable compensatory 
measures adequate to protect the public health and safety. They have not 
been determined to be permanent measures; thus, fire watches are not "generic 
exemptions" without a legal basis,I6 as asserted by the Petitioners, but in fact 
are legally sanctioned remedial actions based on 10 C.F.R. § 50.36(c)(2).J7 

In sum, notwithstanding the failure to have operable fire barriers meeting the 
fire endurance rating criteria specified by section III.a of Appendix R, a plant 
is not necessarily unsafe to continue operation. To the contrary, fire watches, as 

13 Su gelUrtJlly 10 C.F.R. 1 50.36(c)(2), which in tdCVll1t part pravid~ that: 
LUrUtitlg COnditiOM for operatioll. Limiting c:ondiIions for operation an: the lowest functicnal capability or 
pc.rl'ormance levels or equipment ~ for safe cpention or the facility. When a limiting condition for 
operation or a nuclear reactor is not met, the licensee lball linn down the reactor or follow any remedial 
arucn permitted by the tcdmical apcc:iJications until the condition can be met. 

For example, in the River Bend Unit 1 tcdmical apcc:iJications zegarding firc.ntcd assembli~, the tJmiting 
Condition for Openticn provisions IlIte: 

UMITINO CONDmON lOR OPERATION 
3.7.7 An /ire barrier assmlblies shall be operable. ••• 
.... enON: ' 

a. With one or more or the above ~ firc.nted assemblies or ICaling devices inoperable, within 1 
hour establish a continuous /ire watch on at least cne liele of the affected assemblyand/or acaling device 
or verify the OPERABllllY or /ire cIetcc:ton on a least (IIIe lide of the inoperable assembly or acaling 
device, and establish an hourly /ire watch patrol 

Rmledialactions may abo be apcc:iJicd in a plant'l appnwed /ire protection prognm trubjcct to a license conditicn. 
14 Addendum (Aug. 12, 1992) at 6. 
13 Appeal (Sept. 3, 1992) at S. 
16 Even accepting lIl'glUNlo the Petitioners' chmctcrization, in each case where there hu been approval of 
tcdmical apcc:iJications or license conditions permitting /ire WItches without apcciJicd time limits, the NRC, when 
licensing the affected facilities, made mandated findings tdating to adequate protection of the public health and 
safety ~ ID1da the Atomic EnC%JY At1. Even if the pmccdurallteps let fanh by 10 c.P.R. ISO.12 required 
to grant an cxempticn may not have been followed in each case, thl! docs not undcnninc the ultimate conclusion 
that there is adequate protection or the public health and safety when a /ire walch is implemented. 
17 In instances where /ire protection prognma have been moved from tcdmical apcc:iJications and lIe now IUbjcct 
to license conditions, the NRC's approval of the /ire proICcticn programs IUbjcct to license conditions provides 
the legal bllis for the implementation or /ire WItches u a remedial mCllllJ'C. 
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will be discussed in treater detail below in response to the particular concerns 
raised by the Petitioners, are judged by the NRC to be adequate remedial 
measures that provide reasonable assurance that the public health and safety 
is protected. By reason of full compliance by River Bend and all other facilities 
named by the Petitioners with their technical specifications or fire protection 
program action statements requiring the implementation of fire watches, adequate 
protection of the public health and safety is still reasonably assured for such 
plants. No significant health or. safety issue has thus been raised. Because 
the Commission has discretion regarding enforcement of its regulations, and 
given the circumstances here where no significant health and safety issues have 
been raised, enforcement action of the nature requested by the Petitioners is not 
warranted. 

B. Sufficiency or Compensatory Measures Contained in License 
Conditions or Technical Specifications 

The central argument in the Petitioners' allegations is that the measures taken 
by Licensees to compensate for degraded barrier conditions, specifically fire 
watches, are not adequate to protect the public health and safety. The Petitioners' 
concerns may be broadly categorized as follows: 

• the performance of assigned functions by fire watch personnel; 
• the ability of fire watches to compensate for a degraded barrier, even 

assuming full performance. 

1. Performance by Fire Watches of Their Assigned Functions 

(l) Falsification of Records 

The Petitioners have alleged that, whatever a fire watch is intended to do, the 
watches are not always being performed. In support of this assertion, Petitioners 
claim that there is adequate documentation that utility personnel have not always 
taken fire watches seriously and have falsified records attesting that fire watches 
have been undertaken when such was not the case. 

The NRC considers falsification of records and inattentiveness serious of
fenses which could subject licensees to enforcement sanctions. In addition, the 
NRC Staff conducts periodic inspections that are effective in identifying spe
cific instances of inattentiveness or falsifications. In those few cases where 

. deficiencies have been identified in the performance of fire watches, appropriate 
enforcement action has been taken. fur example, Texas Utilities Electric Com
pany has paid a fine of $SO,OOO.OO for missed fire watches and falsified fire watch 
records at Comanche Peak (EA 91-015). Such an enforcement action serves as 
an example to the nuclear industry that fire watches serve an important function 
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and must be adequately performed. Isolated instances of nonperformance do 
not indicate that, in general, fire watches are not being performed adequately. 

Licensee responses to NRC Bulletin 92-01 and Bulletin 92-01, Supplement 
I, indicate that appropriate fire watches have been implemented. While there 
is no absolute guarantee that every stated fire watch is in fact being performed, 
absent substantial evidence that instances of nonperformance are not isolated, 
and given enforcement sanctions and the measure of assurance they provide, 
the NRC Staff concludes that there is reasonable assurance that fire watches, as 
required by technical specifications or license conditions, are being performed. 

(ii) Toxicity of Thermo-Lag 

The Petitioners have alleged that, based on the results of tests conducted 
by SwRI, Thermo-Lag has been shown to emit extremely high amounts of 
hydrogen cyanide gas when exposed to fire. They assert that fire watch personnel 
could discover a fire and be overcome or otherwise harmed by the toxic gases, 
rendering them unable to perform their functions. 

The test report referenced by the Petitioners has been reviewed and evaluated 
by the NRC Staff. Questions concerning the toxicity of Thermo-Lag, in 
part raised by the SwRI test report, prompted the NRC Staff to conduct an 
independent toxicological evaluation of the combustion products of Thermo
Lag fire barrier material. The NRC, in conjunction with the National Institute of 
Standards and Technology (NIS1), determined that the products of combustion 
do not include high amounts of hydrogen cyanide and are comparable in toxicity 
to the burning of Douglas Fir lumber. The thermal decomposition of Thermo
Lag under actual fire conditions does not increase the toxicity of the expected 

. fire gases being produced as a result of a fire that burns other typical in-plant 
combustibles. The toxicity levels evaluated did not suggest that precautions 
above and beyond those that would normally be taken during an in-plant fire 
should be considered. Thus, the Staff has concluded that fire watch personnel 
can perform their function of finding incipient fires and notifying appropriate 
response personnel without sacrificing personal safety. 

2. Ability of Fire Watches to Compensate for a Degraded Barrier 

(i) Thermo-Lag Deficiencies 

The Petitioners have alleged a number of deficiencies concerning Thermo
Lag material, including failure of the barriers during I-hour and 3-hour fire 
endurance tests, failure of the barrier to pass a hose stream test, lack of seismic 
tests and inability of the material to survive a seismic event, and combustibility 
of the material. The Petitioners have also alleged that the material has been 
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improperly installed and failed to meet NRC quality assurance requirements and 
qualification tests, which contribute further to the poor performance of Thermo-
Lag. . 

The NRC Staff acknowledges and has stated that certain Thermo-lag fire 
barrier configurations have failed to demonstrate the ability to perform their 
fire resistance functions. In this regard, the NRC Staff, in Bulletin 92-01, 
Supplement I, has stated that Thermo-Lag fire barriers should be treated as 
inoperable until licensees can declare the fire barriers operable on the basis of 
successful, applicable tests. The NRC Staff also has recognized that Thermo
Lag barriers have failed hose stream tests. A failure of a fire barrier to pass a 
hose stream test in and of itself does not imply a probability of short circuits 
because the cable insulation is designed to protect the cable from a short if the 
cable becomes wet. However, cables may be damaged by the thermal effects of 
the fire if the barrier fails as a result of a hose stream, and thus would be more 
likely to short II 

The NRC Staff also recognizes that Thermo-Lag is combustible19 as shown 
by the results of the American Society for Testing and Materials (ASTM) E-136 
tests conducted for the NRC.2O 

In addition, the NRC Staff has concluded that Thermo-Lag may crack or 
crumble into smaIl fragments during a seismic event.21 

Given the forgoing deficiencies identified for Thermo-Lag, the NRC Staff 
agrees that compensatory measures are necessary until a licensee can declare 
fire barriers operable on the basis of applicable tests that demonstrate successful 
barrier performance. 

18 Recognizing this. !he NRC Staff will require !he IIICCeSsful completion of a hose .tream test in fire hurler 
~cation. 
9Thc Petitioners haw lUted !hat "Appendix A and Appendix R bo!h refer specifically to a rcquircmmt for 

non-<:Ol1lbustible matcrhls for file burlc:z:s." Appeal at 10. While Appendix A expressly 1lItc1 only lhat 
"[nloncanbusll"ble and heat resistant matcrhls Iha1I be used wherever praetical[,l ••• " combustibilily is .un 
an issue !hat WunnIa emaidcntion. 
20 Under this testing lUndud, !he material is considered to be "canbustible" if Ihree out of four .amples tested 
exceed !he following criIaia: Jl)!he recorded temperature of !he rpccimen'l aurrace and interior !hcrmocoup1ea. 
durina !he tell. risea S4"F (30 C) above !he initial furnace temperalU1e; (2) Ihcrc is flaming from !he rpccimen 
after !he Ii1St 30 aec:onds of irndiance; and (3) !he weight loa of !he specimen, due to canbustion dming !he 
tcating, excecda SO pen:ent. Of !he four Thermo-Lag rpecimena tcIted. an expcricnced a weight los. of greater 
!han SO paec:nt and flaming c:ontinucd in exCCl' of 30 .econds.. 

In Information Notice 92-82, "Result:I «Thermo-Lag 33~1 Ccmbustibility Tcating." issued Dec:embcr 15. 
1992, licenlCCl were provided wi!h !he rau1ta of !he NRC tcItI and were asked to review !he information 
for rpp1icabilily to !heir facility 'II'hcre Thermo-Lag may be used to enclose intervming combustibles and for 
constructing neliant CIlerJ)' hcat abielda inside conraimnCIIL 
21 The puticular seismic issue n.iscd by !he Pctitioncn., !hat. dming a seismic event. Thermo-Lag could shatter 
cable tn.)'Iand shear cables used for life shutdown 1)'ItCIlIS, is addressed in Section C, below. 
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(ii) Adequacy of Fire Watches 

The Petitioners have questioned the effectiveness of fire watches in providing 
adequate protection since tests have shown that Thermo-Lag can fail in a shorter 
time than a I-hour roving or periodic fire watch could detect. and a I-hour 
periodic watch does not provide continuous fire detection capability. In addition, 
the Petitioners claim that a fire watch is an additional way to detect a fire while 
a fire barrier is a mode of physically protecting a reactor against fire. Therefore, 
a fire watch duplicates fire detection but does not provide a barrier or shield 
capability that has been lost through the degradation of a barrier. Further, the 
Petitioners argue that the fire watch was intended as a short-term, stop-gap 
measure, not as a final solution to the [Thermo-Lag] problem. 

Despite the acknowledged shortcomings identified with Thermo-Lag fire 
barriers and after fully considering the arguments presented by the Petitioners 
regarding the ability of fire watches to provide adequate compensation, the NRC 
Staff has determined that the fire watch compensatory measures are adequate 
and acceptable to ensure public health and safety. 

The use of fire watches in instances of degraded or inoperable barriers is 
an integral part of NRC-approved fire protection programs. These NRC Staff
approved compensatory measures require the establishment of a continuous 
fire watch or an hourly fire watch if automatic detection systems protecting 
the affected components have been verified. While it is true that Thermo
Lag is intended as a barrier, and fire watch personnel cannot act as physical 
shields, a fire watch provides more than simply a detection function. Personnel 
assigned to fire' watches are trained by the licensee to inspect for the control of 
ignition sources and combustible materials, to look for signs of incipient fires, 
to provide prompt notifications of fire hazards and fires, and to take appropriate 
actions to begin fire suppression activities. Fire watch personnel are capable 
of determining the size, actual location, source, and type of fire - valuable 
information that cannot be provided by an automatic fire detection system. 

During a plant fire, temperatures are likely to be much less severe at the 
early stages. On the basis of enhanced capabilities provided by fire watches and 
notwithstanding that the level of barrier-type protection may be reduced, the 
NRC Staff has determined that there is a margin of safety to ensure adequate 
protection in cases where fire watches were approved.22 

Finally, the Petitioners argue that fire watches were intended as a short-term 
compensatory measure and not as a final solution. The NRC Staff agrees that 
fire watches are not a final solution. The NRC Staff's action plan is directed 

221n specific cases. the NRC Staff may have gnnIed cotcmpcions to Appendix R teqUUanents partially m the 
buis of Ihe ability or. fire hurler to perfonn i1s function. In cases where lite hurler is now mated u inopcnble, 
Ihe licensee must implement. c:mtinuous or hourly fire Wildt, u appropriate, to c:cmpcnsate for lite inoperable 
burler. 

126 



toward restoring the functional capability of fire barriers on an expedited basis. 
It is true that there has never been a time limit associated with the use of 
fire watches as a compensatory measure.23 Given the significant margin of 
safety a fire watch brings to a fire protection program, as discussed above, the 
NRC Staff has determined that fire watches without specified time limits may 
serve as a compensatory measure while barriers are inoperable, and has issued 
technical specifications and license conditions for aU operating nuclear power 
plants specified by the Petitioners that permit fire watches without specified time 
limits. 1bis does not alter, however, the NRC Staff's position that fire watches 
are not a final solution. 

The NRC Staff has carefully evaluated the use of fire watches to compensate 
for any degradation in the effectiveness of required fire barriers, and has 
concluded that fire watches continue to assure adequate protection of the public 
health and safety. Therefore, the Petitioners' assertion that the use of Thermo
Lag insulation at nuclear power facilities warrants immediate' shutdown of these 
facilities is without merit. 

c. Seismic Issues 

The Petitioners have alleged that Thermo-Lag, as a heavy cementitious 
preformed plate, can break up during a seismic event, act as a shear severing 
cables, and shatter cable trays necessary for safe shutdown. Moreover, according 
to the Petitioners, if a seismic event should occur and the product shatters the 
cable tray, safe shutdown is further jeopardized by fire incidence. 

In defining the term "safe shutdown earthquake" (SSE) in section m(c) of 
Appendix A to 10 C.F.R. Part 100, the regulation requires certain structures, 
systems, and components to remain functional under the PQstulated SSE. These 
structures are required to be designed to withstand the effects of the postulated 
SSE with adequate margins of safety against their functional failure (e.g., large 
deformations). The margin of safety against shattering of the tray is substantially 
larger than margins against deformations. 

To the' NRC Staff's knowledge, TSI has not performed seismic tests of pre
fabricated panels. However, Dr. Philip L. Gould, Professor of Civil Engineering, 
Washington University, St Louis, Missouri, as an independent consultant to TSI, 
has performed a seismic analysis of Thermo-Lag material attached to cable trays 
and conduit sections. The NRC Staff reviewed the analysis14 and observed the 
following: 

23 See mpra text accanpmying notes 14-17. 
14 Philip 1.. Gould. "Su.:ss Analysis or Thctmo-Lai Subliming Compound Coating Applied 10 Electrical Power 
Tnys and Conduit," pc:rCormed roc Thermal Science, Inc~ in Technical Ncus 41582 dated April 15. 1982; 12683 
and 12983 dated Januuy 12, 1983; and 12584 dated Fcbtual)' 1984. 
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• TIle analysis was performed on the most commonly used cable 
tray configurations and conduit sections with Thermo-Lag material 
attached in accordance with TSI's installation procedures. 

• TIle bounding analysis was performed with the applied horizontal 
seismic acceleration of 7.Sg combined with the vertical seismic 
acceleration of S.Og. 

• TIle maximum acceptable stresses in the material are limited to one
half the strengths of the material in tension, flexure, and shear. 

The NRC Staff believes the maximum amplified accelerations (MAAs) 
expected under the postulated SSEs in the plants east of the Rocky Mountains 
are considerably lower than those used in the analysis, and the MAAs expected 
in the West Coast plants are in the same range or lower than the ones used in the 
analysis. It is the NRC Staff's judgment after a thorough review of Dr. Gould's 
analysis, that preformed Thermo-Lag panels are not likely to get detached from 
cable trays or conduits during an SSE. The material, however, may crack or 
crumble into powdery material or small fragments under an SSE. This crumbling 
and cracking behavior would not damage safe shutdown systems. Recognizing 
the design requirements for the raceways and the above attributes of the material, 
the NRC Staff concludes that shattering of raceways or severing of the cables 
required for safe shutdown under an SSE are not credible scenarios. 

D. Ampacity Derating Errors 

The Petitioners have essentially alleged that an error in ampacity derating 
could result in the use of inappropriate cables, which, if undersized, could 
prematurely age, or worse, overheat and ignite. The Petitioners noted that 
in NRC IN 92-46 the NRC Staff reported that TSI made a calculation error 
on the ampacity derating factor for Thermo-Lag. The Petitioners have also 
asserted that TSI has not performed a qualified ampacity test to date and that 
the Underwriters Laboratory (UL) Report 86NK23826 (file no. R6802) has been 
cited as "indeterminate" by the NRC Staff because assembly of the test fixture 
was not reviewed or witnessed by UL personnel. 

Ampacity derating is the lowering (derating) of the current carrying capacity 
of cables enclosed in electrical raceways protected with fire barrier materials 
because of the insulating effect of the fire barrier material. This insulating 
effect limits the ability of the cable insulation to shed heat. If not accounted 
for, the increased cable insulation temperature could lead to premature insulation 
failure. Othez factors also affect ampacity derating. including the extent of cable 
fill in the raceway, cable type, raceway construction, and ambient temperature. 
The National Electrical Code, Insulated Cable Engineers Association (lCEA) 
publications, and other industry standards provide ampacity derating factors 
for open-air installations. These standards do not provide derating factors for 
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fire barrier systems. Although a national standard test method has not been 
established, ampacity derating factors for raceways enclosed with fire barrier 
material are determined by testing for the specific installation configuration. 

The manufacturer of Thermo-Lag has documented a wide range of ampacity 
derating factors that were determined by testing, for raceways enclosed with fire 
barrier materials. On October 2, 1986, TSI informed its customers that, while 
conducting tests in September 1986 at UL, it found that the ampacity derating 
factors for Thermo-Lag barriers were greater than previous tests indicated. 
However, the cable fill and tray configuration were different for each test than 
those tested previously. In addition, the NRC Staff learned that UL performed 
a ~uplicate cable tray test that resulted in an even higher derating factor. The 
NRC Staff also learned of the determination of other derating factors during its 
review of other tests conducted at SwRI.lS 

The NRC Special Review Team concluded, as the Petitioners asserted, that 
ampacity test results thus far, including the UL test results, were indeterminate. 
This conclusion was based on observed inconsistencies in the derating test results 
of the various testing laboratories. There is no national consensus test standard 
(e.g., Institute of Electrical and Electronics Engineers (IEEE) or American 
National Standards Institute (ANSI) for conducting these tests. In addition, 
some licensees have not adequately reviewed ampacity derating test results to 
determine the validity of the tests and the applicability of those test results to 
their plant design. The Special Review Team recognized that, in hypothetical 
cases, nonconservative ampacity derating factors could have been instrumental in 
the installation of inappropriate cables, which as a result, could suffer premature 
cable jacket and cable insulation failures over a period of time. However, the 
NRC Staff has determined that in practice the ampacity derating factor resulting 
from Thermo-Lag insulating properties represents only one of many variables 
used in determining the design ampacity for cable systems and that, as discussed 
below, sufficient margin exists in this area to preclude any immediate safety 
concerns. 

lSThe test procedures and test cmliguntioos differed among the tcsting laboratories. Thc:zd'ore, the JeSuits from 
the differmt ampaaty tests may not be cfuectly comparable to each other. 

The NRC Staff' is c:oncemed that the ampaaty derating faClo!s, a. determined in UL tests for Thenno-Lag 
barrier designs, ue incansistcn1 with TSI n:sults for similar designs because different times wen: allowed for 
the temperature to atabilizc before taking ament measurements. Inc:onsis!ent stabilization times would call into 
question the validity cI previous TSI n:sults. The NRC also noticed during the review of the Industrial Testing 
Laboratories (rIL) test reports that ambient temperature and maximum cable temperature wen: allowed to WI)' 
widely for some tests. Thc:zd'ore, those tests in which the ambient and maximum cable temperatures were not 
maintsined within specified limits may be questionable. Additionally, a licensee discovered a mathematical error 
for the ampacity derating fact« published in an rrL test nport. A ptdiminuy assessment of the use of a 
lower-than-actual ampacity derating factor indicates that hlgher-than-ntcd cable temperatures ue possible for 
Thenno-Lag inatallations. Higbel'-than-med cable temperatures ccu1d accelerate the aging effecu experienced by 
the cable. 
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For actual installations, various derating factors are typically applied to the 
lCEA ampacity values provided for each cable size. In general, it can be 
expected that the cables typically used in actual installations have higher current 
carrying capacity than the lCEA ampacity values.l6 Also, cables are sized 
based on full-load current plus a 25% margin to account for starting current 
requirements of the load. Given the short dumtion of typical equipment starts, 
this margin is available to compensate for any errors in ampacity derating. 
Further, use of a cable size larger than normal may be required as a result of 
voltage drop considerations for long circuit lengths. In typical applications this 
also provides additional current carrying capacity. Given these conservatisms 
inherent in the design ampacity of cable systems and, in addition, the fact that 
most power cables required for safe shutdown are not normally energized but 
are typically operated during surveillance testing for short time periods, the 
likelihood that cables could ignite as a result of Thermo-Lag ampacity derating 
errors has been judged by the NRC Staff to unlikely. In addition. based on 
these conservatisms and the currently available information on existing plants, 
ampacity design and operating history, the NRC Staff believes that the ampacity 
derating issue is not an immediate safety issue but rather is an aging issue to be 
resolved over the long term.27 

E. Issuance of a Generic Letter 

The Petitioners contend that even though the NRC Staff has recognized the 
generic implications of the repeated test failures of Thermo-Lag material (see 
draft GL 92-XX, ''Thermo-Lag 330-1 Fire Barriers," February 11, 1992), it has 
delayed issuing a generic letter, apparently because of industry pressure. The 
Petitioners state as an example that, on July 7, 1992, despite overwhelming 
evidence of the failures of Thermo-Lag to pass meaningful tests, the npclear 
industry trade association NUMARC continued to badger the NRC Staff to 
change its definition of Thermo-Lag from "inoperable" to "degraded." In 
addition, the ~etitioners assert that NUMARC repeatedly balked at the idea of 
requiring utilities to test their Thermo-Lag instaI1ations. 

The Petitioners' concern with regard to GL 92-XX ignores the fact that 
the NRC Staff has issued a Bulletin and Supplement in 1992 dealing with the 

l6 ICEA ampacity values include conservatisms to canpcnslte for skin and proximity efl'cc:ts and shield and/or 
meath loues, which may cr may nol al'l'ly in spcciJie situations. 
27 On December 17,1992, the NRC Staff issued Generic Letter 92-08, '"Thermo-Lag 33()'1 FIre Barriers," which 
requires licensees to review the ampacity denting facton used for an nceways protected by Thermo-Lag 33()'1 
(for fire protection of me shutdown capability cr to achieve physical independence of e1ectricalIYstc:ms) and to 
determine whclher the ampacity denting test ~ relied upan arc com:ct and applicable to the plant design. The 
licc:nsees' findingI and any corrective actions and compensatory measures wen by licensees arc to be identified 
in • written report to the NRC Staff. Future actions being cattemplated by the NRC Staff include independent 
ampacity testing and an analysis of the indusuy testing program results. 
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Thermo-Lag issue. In NRC Bulletin 92-01 and its Supplement, issued on June 
24. 1992. and August 28. 1992. respectively. the NRC Staff informed licensees 
to consider certain Thermo-Lag barriers as inoperable and take compensatory 
actions. For licensees to consider these barriers operable in the future. analyses 
and/or testing will be in order. These actions on the part of the NRC Staff 
accomplished much of what the NRC Staff intended to accomplish with GL 
92-XX. These actions indicate that the NRC Staff has responded aggressively 
to the Thermo-Lag problem and has not succumbed to industry pressure. 

The NRC Staff has carefully evaluated the issues associated with using 
Thermo-Lag material in an action plan presented to and reviewed by the 
Commission. The action plan provided for the issuance of the generic letter 
according to a NRC Staff-developed schedule. During an August 12. 1992 
public meeting with NUMARC, the NRC Staff stated that it had considered 
public comments it had received on the draft GL and that it had assigned a high 
priority to issuing the letter. As discussed herein. the NRC Staff has determined 
that the Petitioners have not raised any immediate significant health or safety 
issues; thus. there was no need for the NRC Staff to deviate from its established 
schedule for the issuance of GL 92-XX. On December 17. 1992. the NRC Staff 
issued GL 92-08 in accordance with its action plan. 

The Petitioners further allege that only the manufacturer of Thermo-Lag 
knows exactly which licensees have purchased and installed Thermo-Lag. and 
even this company may not know all the different configurations in which this 
material has been installed at these plants. 

To the contrary, the NRC Staff is aware of all plants that use Thermo-Lag. 
NRC Bulletin 92-01 and Supplement 1. required operating reactor licensees 
to identify areas of their plants that had Thermo-Lag installed and determine 
the plant areas that used this material for the protection and separation of safe 
shutdown capability. The NRC Staff also required that this information be 
submitted to the Staff within 30 days of receipt of the bulletin and supplemenL 
The NRC Staff's review of licensees' responses to Bulletin 92-01 shows 
that eighty-three operating plants have Thermo-Lag installed and twenty-eight 
operating plants do noL In addition, all licensees with Thermo-Lag installed for 
protection of safe shutdown capability have reported that they have implemented 
compensatory measures consistent with their technical specifications or license 
conditions for an inoperable fire barrier. 

F. Request for Stop-Work Order for Comanche Peak Unit 2 

In their August 12, 1992 addendum to their initial Petition. the Petitioners 
requested that the NRC Staff immediately issue a stop-work order to Texas 
Utilities regarding continued installation of Thermo-Lag at Comanche Peak Unit 
2. This request was generally based on the Petitioners' conclusion that Thermo-
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Lag is "in violation of the NRC's fire protection regulations." In response. the 
NRC Staff through its acknowledgment letter dated August 19, 1992, stated that 
it was not necessary to issue an order to stop continued installation of Thermo
Lag at Comanche Peak Unit 2 or to suspend the facility's construction permit 
because the licensee proceeded with construction at its own risk, and the NRC 
would ensure at the operating license stage that "issues related to Thermo-Lag at 
Comanche Peak Unit 2 are sufficiently resolved to ensure adequate protection of 
the public health and safety.'>2S The Petitioners in turn alleged in their "appeal" 
dated September 3, 1992, that to allow continued installation of Thermo-Lag 
is irresponsible. will result in unnecessary costs to ratepayers who will have to 
pay for replacement, and at worst will result in a "risk of meltdown caused by 
fire."29 

As has been made abundantly clear by earlier discussion in this Decision, 
various deficiencies concerning Thermo-Lag have been acknowledged by both 
the NRC and licensees. Testing of the material in all configurations, however, 
has not been completed, leaving open the possibility that certain installations 
of Thermo-Lag may be found to be acceptable. One cannot say with certainty 
at this juncture that any and all installations of Thermo-Lag at Comanche Peak 
Unit 2 would still yield "a truly major deficiency" in adequate fire protection.30 

Further, as the Petitioners themselves recognize, Thermo-Lag and fire barriers in 
general may be removed, reinstalled, or replaced practically at any time dwing 
the construction or operating life of the plant This is in sharp contrast to 
a situation where defects may not be curable or even subject to identification 
beyond a certain point in time during plant construction, or may adversely affect 
the construction activities of other plant components, thus perhaps warranting 
a stop-work order. For example, in Consumers Power Co. (Midland Plant; 
Units 1 and 2), CU-74-3, 7 AEC 7 (1974), where field inspectors had found 
serious deficiencies in cadwelding operations (a process for fusing together 
metal bars used in reinforced concrete construction), the successful completion 
of which is "a prerequisite for performance of further construction work on 
significant structures and components important to nuclear safety," id. at 11-12, 
the Commission upheld a show-cause order that had. immediately suspended 
cadwelding activity without prior written notice. 

As indicated previously in the NRC Staff's acknowledgment letter, "[a] 
licensee pursues construction work under a construction permit at its own risk 
pending approval of the final design of the plant." Commonwealth Edison Co. 

28 Letter from T. Murley 10 M. Muioue (Aug. 19. 1992) at 4. 
29 AppW (Sept. 3. 1992) at 8. 
30 Su gtMl'tIlly PAilatklpAia Euctric Co. (Limerick Generating Station. Unils 1 and 2). DD-8S-11. 22 NRC 
149. 161 (1985) ("If a truly major deficiency or deficiencies on the part or a licensee &Ie identified through the 
inspection process. or otherwise, the ageney is authorized 10 issue a varlety of orden. including Itop-work orden. 
10 usurc appropriate remedial action."). 
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(Byron Station, Units 1 and 2), DD-81-S, 13 NRC 728, 731 (1981). Moreover, 
before the granting of an operating license for Comanche Peak Unit 2, Texas 
Utilities "will be required to do anything necessary to ensure safe operation of 
the plant" 1d. 'Thus, to the extent that the Petitioners' fear that continued 
installation of Thermo-Lag at Comanche Peak Unit 2 will somehow result 
in an unreasonable "risk of a meltdown," such fear is unfounded given the 
NRC's statutory mandate to ensure safe operation before granting an operating 
license. Ruther, given that not all configurations of Thermo-Lag have been 
excluded from possibly being able to meet regulatory standards, it is not at all 
clear that continued installation will result in ''unnecessary costs to ratepayers." 
Accordingly, a stop-work order, as requested by the Petitioners, is not warranted 
in this instance. 

m. CONCLUSION 

The Petitioners request that the NRC order the immediate suspension of the 
operating license of River Bend, Shearon Harris, Fermi-2, WNP-2, Brunswick 
1 and 2, and Comanche Peak 1. In addition, the Petitioners ask that a stop-work 
order or, if necessary, an order suspending the construction permit be issued for 
Comanche Peak Unit 2. The Petitioners ask that these orders be in place until 
a tested and effective fire barrier, in accordance with Appendices A and R to 
10 C.F.R. ~ SO, is installed. The Petitioners also request that the NRC Staff 
immediately issue a generic letter (GL 92-XX dated February 11, 1992). 

On December 17, 1992, ihe NRC Stafr issued GL 92-08, "Thermo-Lag 330-
1 Fire Barriers." To the extent Petitioners sought the issuance of the Generic 
Letter, this relief is granted. With regard to the other requests made by the 
Petitioners, the institution of proceedings pursuant to 10 C.F.R. § 2.202 to shut 
down certain facilities using Thermo-Lag fire barrier material and to issue a 
s"top-work order regarding continued installations of Thermo-Lag material at 
Comanche Peak Unit 2, as requested by Petitioners, is appropriate only where 
substantial health and safety issues have been raised. See Consolidated Edison 
Co. of New York (Indian Point. Units 1,2, and 3), CLI-7S-8, 2 NRC 173, 175 
(1975), and Washington Public Power Supply System (wpPSS Nuclear Project 
No.2), DD-84-7. 19 NRC 899, 923 (1984). For the reasons discussed above, I 
find no basis for taking such actions. Rather, on the basis of the review efforts 
by the NRC Staff, I conclude that no substantial health and safety issues have 
been raised by the Petitioners. Accordingly, the Petitioners' remaining requests 
for action pursuant to 10 C.F.R. § 2.206 are denied. 

A copy of this Decision will be placed in the Commission's Public Document 
Room, Gelman Building, 2120 L Street. N.W., Washington, D.C. 20555, and at 
the Local Public Document Room for the named facilities. 

133 



A copy of this Decision will also be filed with the SecretaIy for the 
Commission's review as provided in 10 C.P.R. §2.206(c) of the Commission's 
regulations. 

Dated at Rockville. Maryland, 
this 1st day of February 1993. 
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In the Matter of Docket No. 50-312·DCOM 
(Decommissioning Plan) 

SACRAMENTO MUNICIPAL U"nUTY 
DISTRICT 

(Rancho Seco Nuclear Generating 
Station) March 3, 1993 

The Commission grants, in Part. Environmental and Resources Conservation 
Organization's (ECO's) appeal of the Atomic Safety and Licensing Board's 
order, LBP·92·23, 36 NRC 120 (1992), in that the Commission grants discre· 
tionary intervention, admits one contention, and permits ECO to amend another. 
Also, the Commission treating this case sui generis, as a matter of discretion, 
directs Staff not to issue the decommissioning order pending completion of the 
proceeding before the Licensing Board. The Commission denies ECO's appeal 
with respect to all other contentions. 

RULES OF PRACTICE: STANDING TO INTERVENE 

The Commission has the authority to grant intervention, as a matter of 
discretion, pursuant to the Commission's authority to hold hearings and to permit 
participation in its proceedings. 
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RULES OF PRACTICE: CONTENTIONS 

The pleading requirements set out in 10 C.F.R. § 2.714 do not preclude a 
party from filing contentions in the original request for hearing and petition to 
intervene, but to be admissible the contentions must meet the specific pleading 
requirements set out in section 2.714(b) and (d). 

RULES OF PRACTICE: BRIEFS 

Parties who appear before the Commission bear responsibility for any possi
ble misapprehension of their position caused by the inadequacies of their briefs. 

NEPA: CONSIDERATION OF ALTERNATIVES 

''Resumed operation" is an alternative to the decision to cease operation of 
a plant and, as such, need not be considered as an alternative to a proposal 
to decommission except perhaps in extraordinary circumstances (e.g., national 
emergency). 

NEPA: RULE OF REASON 

Under the National Environmental Policy Act (NEPA) the Commission's 
consideration of the "no-action" alternative need not go into environmental 
impacts of decommissioning a facility that could be avoided only by the highly 
speculative and not reasonably foreseeable resumed operation of a facility. See 
NRDC v. Callaway, 524 F.2d 79, 92-93 (2d Cir. 1975). 

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITy) 

A petitioner may not rely solely on fact that Staff has posed questions to 
a licensee to support the petitioner's contention where the licensee has filed 
a detailed response to Staff's inquiry and the petitioner has had substantial 
opportunity to review the response prior to the filing of its contentions. 

RULES OF PRACTICE: CONTENTIONS (ADMISSmILITy) 

A contention will be deemed admissible if the petitioner identifies a deficiency 
that is obvious on the face of a licensing document that is required to be filed. 
See 10 C.F.R. § 2.714(b)(2)(iii). 
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RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY) 

In submitting an affirmative safety contention, as opposed to alleging a 
deficiency that is obvious on the face of a licensing document that is required to 
be filed, a petitioner must identify the specific bases for the contention, allege 
facts or expert opinion that support the contention, provide references to specific 
sources and documents on which petitioner intends to rely to establish those 
facts or expert opinion, and identify a material factual legal dispute with the 
applicanL See 10 C.P.R. § 2.714(b) and (d). 

RULES OF PRACTICE: SERVICE OF DOCUMENTS 

Information exchanged between Staff and licensee is not considered offered 
for filing in an adjudication and, thus, is not subject to the provisions of 10 
C.P.R. § 2.701. Petitioners have access to such information that is placed in the 
public document room. 

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES 

Staff and licensee clearly have an obligation to keep the Licensing Board and 
the petitioner apprised of any relevant and material new information. 

RULES OF PRACTICE: CONTENTIONS 

An unfettered opportunity to amend contentions extends only until 15 days 
prior to the first prehearing conference. 10 C'p.R. §2.714(a)(3). 

RULES OF PRACTICE: CONTENTIONS 

A petitioner may seek to amend his or her contentions or file new contentions 
if data or conclusions in subsequent NRC environmental review documents 
differ significantly from the data or conclusions in the applicant's environmental 
documents. 10 C.P.R. § 2. 714 (b)(2)(iii). Such contentions are subject to late
filed criteria set out in 10 C.F.R. § 2.714(a)(I)(i)-(v). However, when the 
information in the Staff environmental documents is otherwise unavailable, it 
is possible that the "good cause for lateness" factor may be satisfied by this 
unavailability. 
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MEMORANDUM AND ORDER 

Environmental and Resources Conservation Organization (ECO) has filed an 
appeal before the Commission pursuant to 10 C.P.R. §2.714a (1992). This ap
peal challenges an Atomic Safety and Licensing Board's August 20, 1992 order 
that denied ECO's intervention petition and request for hearing on the Nuclear 
Regulatory Commission (NRC) statts proposed order approving of a decom
missioning plan for, ~d authorizing decommissioning of, the Rancho Seco Nu
clear Generating Station (Rancho Seco). The Licensing Board concluded that 
ECO had failed to establish standing either as a matter of right or of discretion 
and had failed to set forth at least one viable contention. LBP-92-23, 36 NRC 
120. !br the reason~ set forth below, we withhold a final decision on ECO's 
petition and remand the matter to the Licensing Board for a determination on 
the admissibility of any amended or new contention filed in accordance with 
terms of this order. Thus, to a limited extent, ECO's appeal is granted. 

I. BACKGROUND 

The Licensee, Sacramento Municipal Utility District (SMUD), shut down 
Rancho Seco after a June 6,1989 public referendum came out against SMUD's 
continued operation of this facility. The Licensee has since ceased production of 
power, defueled the reactor, and obtained from the NRC conversion of its operat
ing license to a "possession-only" license, which permits only possession of the 
facility and radioactive material, but not plant operation. ECO unsuccessfully 
sought to intervene in the prior proceeding that authorized the possession-only 
license.1 

On May 20, 1991, the Licensee filed its application for termination of 
its license and a proposed decommissioning plan. The plan provides for 10 
to 20 years of onsite storage (SAFSTOR)l followed by the removal of the 
residual radioactivity. The Licensee subsequently provided a supplement to its 
Environmental Report on October 21, 1991, and provided additional information 
regarding both the decommissioning plan and environmental report on Apri115, 
1992, in response to NRC Staff inquiries. 

ECO filed its petition to intervene and request for hearing pursuant to a 
March 19, 1992 Notice of Opportunity for Hearing with respect to both the 

1 See Cll·92·2, 35 NRC 47 (l992). appUJl docJ:.t/etI, No. 92-70202 (9th Cir. Apr. 2, 1992) (briefs have been 
filed on ECO'a appeal, and the parties an: awailing the achcduling of oral ugument). 
1 SAFSTOR ia a method of dccammiaioning in which the nuclear flcility is placed and maintained in • 

cmditim that allows both nre JIonge and aubIequcnl decontamination. &, FlIId Rule. Gmenl Requirements for 
Dccunmissioning Nuclear Facilitica, 53 Fed. Reg. 24,018, 24,022 (lune n, 1988); NRCOa Generic Environmental 
Impact Statement m DccanmillioniDg of Nuclear Fac:i1itica (NUREG-OS86) (hereinafter, GElS) It 2-6. 
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decommissioning plan and the Environmental Report submitted by SMUD.' 
A prehearing conference was held before the Licensing Board on July 14, 
1992. Following the prehearing conference, on July 17, 1992, ECO filed a 
motion requesting that the Licensing Board withhold issuing an order wholly 
denying ECO's petition for leave to intervene and request for a hearing until 
after the Licensee had filed its supplemental environmental report and after Staff 
had issued either an Environmental Assessme.nt or Draft Environmental Impact 
Statement, whichever occurred first 

The Licensing Board in LBP-92-23 concluded that ECO had failed to 
demonstrate standing in its own right or as a representative of one or more 
of its members. Additionally, the Licensing Board rejected ECO's request 
for discretionary intervention because the Licensing Board was unconvinced 
that ECO would assist in building a sound record on which the Commission 
could base its decision. The Licensing Board also based its determination as 
to discretionary intervention on its finding that ECO had failed to proffer at 
least one viable contention. Fmally, the Licensing Board denied ECO's motion 
for the Licensing Board to withhold issuing an order wholly denying ECO's 
intervention. According to the Licensing Board, this motion contemplated that 
ECO would be allowed to amend its contentions after the prehearing conference 
and such deferral would be counter to the long-standing Commission practice 
that contentions must be submitted prior to the first prehearing conference or 
otherwise are considered "late-filed" and judged accordingly. 

TI. ARGUMENTS BEFORE THE COMMISSION 

On appeal, ECO, argues that it has established standing based on the 
three alternative theories. First, ECO asserts that it established standing as 
a representative of a member of its organization who otherwise had standing 
in his own right, but who has authorized ECO to represent his interests.4 ECO 
maintains that its member, David R. Crespo, who lives within 43 miles of 
Rancho Seco, will be environmentally harmed if Rancho Seco is not preserved 
for resumed operation, or in the alternative Mr. Crespo will be radiologically 
harmed if Rancho Seco is decommissioned by the method set forth in SMUD's 
decommissioning plan. Second, ECO argues that it has n:tet the standing 
criteria based on harm to its own organizational interests. According to ECO, 
decommissioning Rancho Seco will constitute an adverse change to ~e physical 
environment which requires the agency, pursuant to the National Environmental 

'57 FeeL Reg. 9~71 (Mar. 19.1992). 
4 Envirmmema1 and Resoun:cs ConsClVllim Otgani:zation Brlcf in Support of Appeal fran LBP·92-23 filed 

September 8. 1m (hereinafter ECO Brief). 
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Policy Act (NEPA), to prepare an Environmental Impact Statement (EIS). 
ECO maintains that the failure to prepare an EIS creates a risk that serious 
environmental impacts will be overlooked.5 Third, ECO asserts that its pleadings 
were sufficient to warrant intervention as a matter of discretion. According 
to ECO, the expertise of its identified members could aid in the development 
of a sound record. and it had proffered both viable environmental and safety 
contentions.6 

NRC Staff argues that ECO has not established standing as a representative 
of the interests of one of its members or based on its own interests. According to 
Staff, the allegations of harm to the identified member are vague and the alleged 
harm, even if true, is derived from the decision not to operate Rancho Seco rather 
than from the decommissioning order which is at issue here.' Moreover, Staff 
asserts that ECO did not allege sufficient harm to its own interests. ACCOrding 
to Staff, ECO only asserted a desire for information from an EIS and did not 
link any harm to the decommissioning order itself.' 

Additionally, Staff argues that the Licensing Board correctly denied discre
tionary intervention because no admissible contentions were set forth and ECO 
failed to show expertise that would aid the Commission in its determination on 
decommissioning.' Staff maintains that none of ECO's contentions "remotely 
complied" with the pleading requirements for admissibility provided in 10 C.P.R. 
§ 2.714 (1992). Staff agrees with the Licensing Board's denial of ECO's mo
tion to withhold issuance of an order denying standing until ECO was given 
an opportunity to amend its contentions. According to Staff, once standing is 
denied, a petition should be denied irrespective of contentions.IO Moreover, Staff 
argues that ECO did not review all publicly available documents pertinent to 
this proceeding and only speculated that new information would be revealed in 
future documents.ll 

The Licensee's arguments are essentially the same as Staff's. The Licensee 
asserts that ECO's arguments are difficult to understand and that any uncertainty 
regarding the bases for ECO's appeal should be resolved against ECO.11 In 
addition, the Licensee argues, as both it and Staff did before the Licensing 
Board, that discretionary intervention is not permitted in this proceeding because 
the only potential intervenor was denied standing. 

5 ECO Brielle 3-4. 
61tl. at 25. 
7 NRC Staff Rapcwc in Oppositicn to Appeal from LBP-9:z.23 Fikd by the Environmental Conse:vaticn and 

Rcscurces Orpnizaticn. Septanber 23,1991. at 12 (hereinafter Staff'. Rcspcnsc). 
• Staff Rapcwc at 11. 
'ltl. ae 15. 

IOItl. ae 29-30 
llltl. ae 31-32-
11 Licensee', Brief in Oppositicn to the Appeal of Environmental and Rescurces Conservation Organization 
(hereinafter IJccmcc'. Brief) at S-6, filcd September 23, 1992. 
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IV. ANALYSIS 

This controversy centers on whether ECO has met the minimum requirements 
for intervention in NRC proceedings. A petitioner wishing to participate in an 
NRC proceeding must establish both standing and also present at least one viable 
contention. 10 C.P.R. §2.714 (1992). The Commission is presently reviewing 
the process for review and approval of decommissioning plans, including the 
timing and scope of public participation in the decommissioning process." 
The arguments raised by ECO in support of its standing here present complex 
questions of law and fact Although ECO did not clearly present a case showing 
the requisite interest to participate in an NRC proceeding, ECO did present 
several difficult questions which, if resolved in its favor, would support standing. 
Moreover, ECO has submitted one viable contention and will be permitted to 
amend another. For these reasons and in light of our on-going review of our 
provisions for public participation on decommissioning matters, we have chosen 
to leave the question of standing as of right unresolved and to grant ECO 
discretionary intervention. To the extent that we have decided this appeal without 
resolving the petitioner's standing as a matter of law, we rest our decision on 
our discretionary authority to hold hearings and to permit participation in our 
proceedings.14 We do so in view of the unusual circumstances presented by 
this case. Our decision should not be viewed as precedent for any other matter 
that may come before the Commission. We therefore turn directly to ECO's 
contentions. 

A. Contentions 

In its supplement, ECO submitted an environmental contention and safety 
contentions. ECO also raised a number of procedural matters which it labeled 
as contentions, though these matters did not concern the substantive merits of 
the Licensee's decommissioning plan. 

13 s •• SECY.92·382, Decommissiming - LCllcm Learned (Nov. 10. 1992). 
14 POrfla1ld Cd".,.,,' Ekctric Co. (PI:bblc Springs Nuclear Plant, Units 1 and 2), CU·76-'Z1, 4 NRC 610, 614-17 
(1976). S •• GUo Florida PtwNr tutd [J,M Co. (l\uhy Point Nuclear Generating Plant, Units 31J1d 4). CU·91·13, 
34 NRC 185, 188 (1991); Pllblic S.",ic. Co. o/INIUma (Marble Hill Nuclear Ocncrating Station, Unita 1 and 
2), CU·8D-I0, 11 NRC 438, 442 (1980): T.flllUs" Valky Authority (WaUS Bu Nuclear Plant, Units 1 IJId 2), 
ALAB-413,5 NRC 1418, 1420-21 (1m). 
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1. Standards 

The standards for an admissible contention are established in 10 C.P.R. 
§§2.714(b) and (d).15 Section 2.714(b) provides that each contention must 
consist of a specific statement of the issue of law or fact to be raised or 
controverted, a brief explanation of the bases of the contention, a concise 
statement of the "facts or expert opinion" that support the contention, together 
with references to specific sources and documents of which the petitioner is 
aware and upon which the petitioner intends to rely. Further, the contentions 
must include sufficient information to show that a genuine dispute exists on 
a material issue, making reference to the specific portions of the application 
(including the applicant's environmental report and safety report). A contention 
may be refused if does not meet the requirements of section 2.714(b) or if the 
contention, even if proven, would "be of no consequence in the proceeding 
because it would not entitle the petitioner to relief." 10 C.P.R. § 2.714(d)(2)(ii). 

2. ' ECO's Attempt to Incorporate Its Petition by Reference 

In this proceeding, consistent with section 2.714(b)(2), the Licensing Board 
directed ECO to supplement its original petition with its list of contentions and 
supporting documentation by June 29, 1992. Memorandum and Order (Filing 
Schedules and Prehearing Conference) dated May IS, 1992. Pursuant to this 
order, ECO filed a supplement to its initial petition., At the prehearing confer
ence, ECO attempted to incorporate part of its original Petition as contentions. 
Prehearing Conference 1ianscript (hereinafter 'fr.) at 109 (July 14, 1992). The 
Licensing Board ruled that "only information appearing in the supplement would 
be considered as contentions." LBP-92-23, 36 NRC at 132. 

On appeal, ECO asserts that the Licensing Board's exclusion of "contentions" 
identified in ECO's original petition was arbitrary and capricious, an abuse of 
discretion, and a violation of ECO's rights pursuant to the AEA, NEPA, and the 
Administrative Procedure Act (APA).16 As a general matter, section 2.714 does 
not preclude a ~ from filing contentions in the original intervention petition. 
In this case, however, ECO did not label contentions as such in its initial petition, 
and the pleading is not organized in such a way that it is obvious that it included 
contentions. To the contrary, the petition was obviously organized in a way to 
comply with section 2.714(a), which sets forth the requirements for a party to 
demonstrate its interest in a proceeding, how that interest may be affected, and 
specific aspects of the su~ject matter of the proceeding as to which the petitioner 

15The applicable rules in 10 c.F.R. 12.714 wen: amended in 1989"10 raise !he Ih=hold (or the admissim of 
CUltcntions." 54 Fed. Reg. 33.168 (Aug. 11. 1989). 
16ECO Brief at 26. 
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wishes to intervene. Specific pleading requirements for the admissibility of 
contentions are set out in section 2.714(b). Moreover, on appeal ECO (1) did 
not specifically identify any particular "contention" from its initial petition that 
was not considered by the Licensing Board, and (2) did not specifically identify 
any argument from the original petition that was ignored by the Licensing Board 
and that, if considered, would have changed the ultimate conclusion regarding 
ECO's intervention petitionP Thus, we do not find that the Licensing Board 
erroneously rejected portions of ECO's original petition as contentions. 

3. ECO's Environmental Contention 

ECO's environmental contention alleges that "SMUD's environmental report 
is inadequate."" According to ECO, SMUD's October 21, 1991 Supplement 
to its Environmental Report is "totally inadequate" because it fails to address 
impacts of decommissioning that are required to be considered under 10 C.P.R. 
§ 51.45. Further, ECO maintains that the NRC's GElS provides inadequate con
sideration of the specific impacts of decommissioning Rancho Seco as well. Fi
nally, ECO argues that SMUD's discussion of a loss of offsite power ("LOOP'') 
is inadequate and that the NRC Staff's request for further information consti
tutes a de/acto admission that SMUD's Environmental Report is unacceptable. 

The Licensing Board denied ECO's environmental contention, for the most 
part, because it found that the environmental impacts that ECO seeks to litigate 
relate only to the cessation of operations, rather than to decommissioning. LBP-
92-23, 36 NRC' at 133-36. Because the Commission has previously ruled 
that such matters are outside the scope of a decommissioning proceeding, 
the Licensing Board determined that ECO's environmental contention was not 
admissible. In view of the COmmission's earlier determination that cessation 
of operations does not require NRC approval but is left to the licensee, the 
Licensing Board found that resumed operation need not be considered in 
this instance in conjunction with the request for decommissioning.1' The 
Licensing Board also rejected ECO's assertion that Staff's questions to the 

17 ECO cannot Cault Ihe Lic=sing Board Cor misapprehension oC BeO', pleadings where ECO Cailed to CoU_ 
spcc:ific pleading rcquircmcnts. ECO', counscl is no stranger to NRC procccdings and in Cact WlS mnindcd in 
Ihe culier proceeding on !he posscssion-only licmsc Ihat partics who appear before Ihe Canmission "bear run 
responsibility Cor any possible misapprehension of [!heir] position Clused by !he inadequacies of [lheir] brld' .••• " 
RancAo SICO. Cll·92·2, 3S NRC at SS n.2 (quoting Wirco",n" Euctric p~,. Co. (Pcint Bead! Nuclear Plant, 
Units 1 and 2). ALAB-666, IS NRC m. 778 (1982». 
18 Supplement at 16-28. 
l' LBP.92.23. 36 NRC at 13S. The Lic=sing Board ststed lhat its determination Ihat an Ihat need be considered 
in !his proceeding is !he adequacy of Ihe decommissioning proposal itself (not ICSumed operation) "is consistent 
wilh cascs holding lhat, under NEPA, an agency need consider aUy alternatives lhat lead to Ihe objective of !he 
proposal." Id.. citing City 0/ AII,ooll Y. Hotkl. sm F.2d 1016, 1020-22 (9th CU. 1986) (per curiam), Clrt. tkllild, 
484 U.s. 870 (1987); CiliuM AgaiMt BlITliIIgwII, Inc. Y. Busey. 938 F.2d 190, 195 (D.C. CU.), Clrt. tkllild, 112 
S. Ct. 616 (1991). 

143 



Licensee regarding the Licensee's Environmental Report funher supported 
ECO's contention that the Environmental Report is inadequate. LBP-92-23, 36 
NRC at 136. According to the Licensing Board, this assertion did not comply 
with specific pleading requirements for admissible contentions in that ECO failed 
to describe the matters to 'which Staff questions are addressed or why they might 
constitute a defect in the Environmental Report. 

ECO argues on appeal that the Licensee's Environmental Report's discus
sion of impacts of decommissioning is deficient under NEPA and Council on 
Environmental Quality (CEQ) regulations because it does not adequately con
sider the ''no-action" alternative to decommissioning Rancho Seco.20 ECO does 
not define "no action" but states that "appropriate versions of the 'no action' 
alternative would preserve the potential for future operation and approval of 
decommissioning would destroy that potential." See ECO Brief at 28 (empha
sis in original). ECO apparently recognizes that NEPA and CEQ regulations 
are applicable only to an agency's environmental review, not a licensee's, but 
ECO avers that to the extent that the Environmental Report must discuss such 
requirements, SMUD's Environmental Report is inadequate.21 

ECO argUes that SMUD's Environmental Report contains only a summary 
dismissal of the ''no-action"' alternative without any detailed or quantitative 
consideration of the direct, indirect, and cumulative costs and benefits of that 
alternative. According to ECO, the Environmental Report is also deficient for . 
not addressing the nonradiological impacts of decommissioning presented in 
its supplemenL In its supplement, ECO asserted that nonradiological impacts 
of premature decommisSioning include harm from replacement energy sources 
(e.g., pollution and dependence on foreign oil), threat to the reliability of the 
electrical system and lack of assurance of electricity at reasonable rates. ECO 
Supplement at 9, and Crespo Affidavit at 4. 

Despite ECO's urging,22 we decline to reconsider our prior determination 
that resumed operation is not to be considered as an alternative to a proposal 
to decommission a facility except perhaps in extraordinary circumstances (e.g., 
national emergency) not present here.n Under NEPA, an agency need only 

2OEoo Brief.t 31. 
21 ECO pointed out in its supplcmc:nt lhat. pumant 10 10 c.F.R. § 51.45. SMUD'. Environmrntal Report is 
~ 10 include. discussion luflicienlly c:omple1c 10 aid Ihe Commission in dcvdoping and exploring, pursuant 
10 NEPA, .ppropriate altcmativa 10 Ihe n:commended camCi of action. Eoo Supplemcm 17·23. 
22Eoo Brief at 29. 
23 S.- Shore"-, ClJ·9G-B, 32 NRC at 2CT7, aectiona lOB, 186(c), 1BB of Ihe Atanic Energy Act. 42 U.S.C. 
If 213B, 2236, 223B. EYal if "=umed operation" were an Iltcmative 10 decommissioning, ..., would not be 
~ 10 consider it under Ihc NEPA "lule of rcuon." NRDC y. Callaway. 524 F.2d 79, 92 (2d CU. 1915). 
SMUD hu decided not 10 operate Ihe plant based upon Ihc decision of Ihe VtllCrS, and ncilhcr Ihe voten nor 
SMUD &how my aigns of hocking .... y fran Iheir decisions. Mcneover, CYal if ..., determined Ih.t great 
environmental bencfill would flow from Ihe "n:sumcd operation" of Rancho Scco, ..., have no authority to ovmum 
Ihe determination 10 ccue operation. Indeed, u we have p<eYiousiy held, Ihc Ccmmission law .uthority 10 dim:t 
• liccnscc to operate • Iiccnscd facility, except in cxtraordinuy cir=natancca not present here. 
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consider the range of alternatives ''reasonably related" to the scope and goals of 
the proposed action.24 The goal of decommissioning is to return the facility to 
a condition that ''permits release of the property for unrestricted use . • • ." 10 
C.F.R. § 50.2 (1990); GElS at 2-5. Accordingly, such environmental analysis in 
this proceeding, which involves Staff's order approving of a decommissioning 
plan for. and decommissioning of, Rancho Seco need not address resumed 
operation as an alternative. The broadest NRC action related to Rancho Seco's 
decommissioning will be how that decommissioning will be accomplished. 
Thus, it follows that in considering NEPA alternatives the NRC, and thus the 
Licensee, need be concerned at present only with whether the decommissioning 
plan provides a safe and environmentally sound decommissioning. Shoreham, 
CLI-90-S, 32 NRC at lOS. 

The Commission does generally consider in connection with the proposal 
for agency action the "no-action" alternative, i.e., not taking the proposed 
action. In this case, ''no action" on the proposed approval of the Rancho 
Seco decommissioning plan would simply be not to approve the plan, or, 
more generally, not to approve decommissioning at Rancho Seco at all. ECO 
argues that a detailed cost-benefit analysis of such a ''no-action" alternative 
must be performed pursuant to NEPA. ECO's theory appears to be that ''no 
action" on decommissioning will preserve Rancho Seco for resumed operation. 
Therefore, this argument goes, the NEPA analysis of ''no action" must address 
the nonradiologica1 impacts of alternative power sources that might be avoided 
if Rancho Seco is not decommissioned and if the plant is someday put back into 
operation. 

The "ifs" show the defect in ECO's line of argumenL Even if we were to 
prevent SMUD from decommissioning, it is speculative, at best, that the alleged 
nonradiologica1 impacts could be prevented. fur example, to reach ECO's 
desired goal - the avoidance of pollution and its related effects, dependence 
on foreign oil, and a reasonably priced and reliable electricity source - the 
NRC would have to conclude from its NEPA review that the decommissioning 
plan should be rejected; SMUD then would have to decide to resubmit the 
question of operating the plant to the voters or sell the plant to a willing buyer 
ready and able to operate Rancho Seco; and the NRC would have to find the 
facility safe and ready for renewed operations. As the courts have held, .. there is 
no need to consider alternatives of speculative feasibility or alternatives which 
could only be implemented after significant changes in governmental policy 
or legislation or which require similar alterations of existing restrictions. . . ." 

24 ProcU3 Ga8 Co_n Crollf' 1/. u.s. DlparllrUnI of A,ricu1tuN, 694 F.2d 728, 769 (D.c. Cr. 1981); 1ft 

Cit] 01 htgOOll, 8m F.2d at 1021 ("(w]hen the purpose is 10 accomplish me thing. it makes no ICIISC 10 consider 
the alternative ways by which another thing might be achieved"); CiliuM A,ailU1 BIII'IiII,,,, ... 938 F.2d at 195 (a 
"proposed alternative is reasonable only if it will brlng about the end. or the redent action"). 
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NRDC v. Callaway, 524 F.2d at 93; Slwreham, CU-90-8, 32 NRC at 206. 
Accordingly, consideration of the "no-action" alternative need not go into 
environmental impacts that could be avoided only by the highly speculative and 
not reasonably foreseeable resumed operation of Rancho Seco. Thus, we reject 
ECO's attempt to reintroduce as ''no action" the ''resumed operation" alternative 
that the Commission has already declined to consider. 

ECO's environmental contention does not, however, depend solely on ECO's 
asserted interest in resumed operation. ECO also argues that the Environmental 
Report is inadequate because SMUD's discussion of radiological impacts ap
pears to rely merely on general NRC regulations, guidance, and reports.2!I As 
an example, ECO alleges that SMUD's discussion of the probability of a loss of 
offsite power ("LOOP") is inadequate. ECO argues that where the Environmen
tal Report "states in conclusory fashion that the 'probability of a LOOP. • • is 
less than once in 20 years' (ER at 5-6) there is no reference to a particularized 
study to allow independent verification of the conclusion."26 

According to SMUD, "the frequency [of a LOOP] was calculated in accor
dance with the guidelines of Regulatory Guide 1.155 ••• • "'Z1 However, Reg
ulatory Guide 1.155 does not provide the complete guidelines for determining 
the frequency of a LOOP. Moreover, we do not find that the record before us 
demonstrates that ECO otherwise has obvious access to the analysis used to 
determine this probability. Therefore, ECO's contention that there is no refer
ence to a particularized study to allow independent verification of the conclu
sion that the probability of a LOOP is less than once in 20 years is admitted. 
SMUD is ordered to provide ECO ·with the basis for its conclusion regarding 
the frequency of a LOOP. ECO will then be permitted 14 days from service of 
SMUD's submittal in which to fil<? an amended contention, if it chooses, taking 
into consideration the information provided by the Licensee in accordance with 
this order.2lI 

We agree with the Licensing Board that ECO's attempt to incorporate by 
reference Staff's March 12, 1992 questions to the Licensee was insufficient 
to support the admissibility of its contention that the Environmental Report is 
inadequate. LBP-92-23, 36 NRC at 136. Staff's questioning does not indicate 
per se that the Environmental Report is inadequate, especially when, as in 
this case, the Licensee has filed a detailed response to Staff's inquiry.29 At 

2!1 ECO SuppI_ at 25-26; ECO Brie! at 3()'31. 
26ECO Supplcmc:m at 26 (citing SMUD·, Supplcmc:m 10 Rancho Scco EnvirmmcnIal Report - Post Operating 
License Stage at S~ (Oct. 21. 1991» (emphasis in original). 
'Z7 Licenscc·, Anntec 10 ECO·, Amendment and Supp1cmc:m 10 l'diIioo for Leave 10 Inttnatc and RequClt for a 
Hearing at 22 (July 8. 1992). 
21 When fi1inglhis amended c:aIIaIlion. ECO nood not satisfy the aiu:ria for a lalO-filcd c:aIIaIlioo. 
29 ~6 Respcmo 10 the Request for Addi!ionallnformatioo in Soppmt of the Rancho Soc:o Decommissiming Plan 
and Associatocl EDYirmmmtal Report from J. Shetler. Deputy Assiltant General Manager. SMUD. 10 Seymour 
We:ia. NRC (Apr. 15. 1992). 
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present, the record before us on this point indicates nothing more than that Staff 
requested furthe~ information and analysis from the Licensee and the Licensee 
has provided a response to this inquiry. It does not establish that a genuine 
dispute exists with the Applicant on a material issue of law or fact with respect 
to the Environmental Report. See 10 C.F.R. §2.714(b)(2)(iii). 

Subsequent to the prehearing conference, ECO in its July 17, 1992 Motion 
to Compel Service argued that Licensee's April 15, 1992 response was not 
adequate. However, ECO was remiss for not putting forth this argument in its 
supplement when it relied on Staff's questions. ECO has an "ironclad obligation 
to examine the publicly available documentary material pertaining to the facility 
in question with sufficient care to enable it to uncover any information that could 
serve as the foundation for a specific contention."30 ECO's attempt to provide 
further support for its environmental contention after the prehearing conference 
amounted to an unauthorized, untimely supplement to its contentions and, thus, 
will not be considered.31 

4. Safety Contentions 

In part IV of ECO's supplemental petition, ECO set forth a number of safety
related contentions (IV(A)-IV(C) and IV(F)). In addition, the Licensing Board 
designated Mr. Crespo's preference for the DECON method of decommissioning 
over SAFSTOR, raised in his affidavit, as a safety contention. The Licensing 
Board rejected all proffered contentions. We will address each of ECO's safety
related contentions separately, except for IV.C, which ECO does not raise on 
appeal. 

a. Contention W(A) 

ECO contents that a large part of SMUD's decommissioning plan has been 
invalidated by.SMUD's request to "terminate" NRC review of the hardened 
SAFSTOR portion of the decommissioning plan which relies on installation and 
use of an Independent Spent Fuel Storage Installation (lSFSI). Although ECO 

30 Duke Po>wr Co. (Catawba Nuclear Station. Units 1 and 2). ALAB~87. 16 NRC 460, 468 (1982), 'IIOCated ill 
part 011 otMr rroUNl.r. Cll-83-19. 17 NRC 1041 (1983). At the Prehearing Conference ECO admitted that it had 
not reviewed the April 15, 1992 n:sponse filed by SMUD. s~. Tr. at 131-33. We take official notice of the fact 
that the Licensee', response was available for public inspection in the Nuclear Regulatory Canmission', Public 
Document Room by April 28, 1992, two full months prior to ECO', lune 29, 1992 filing of its supplcmc:n!. The 
Commission can take official notice of Na matter beyond rcaaonable controYeny" and one that is Neapable of 
immediate and accunte determination by n:sort to easily accessible lources of indisputable accuncy." SIoor.loam, 
Cll-92-2, 33 NRC at 75 (quoting GowI7UMIIl 0/ Vi,.,ill 13101td.r v. G~r~au, 523 F.2d 140, 147 (3d Cir. 1975), 
mt. tklli~d. 424 U.S. 917 (1976) (citations omitted». 
31 S .. 10 C.F.R. § 2.714(b)(1); .ree also Vmnolll Yaw. NlICuar Po>wr Corp. v. NRDC. 435 U.s. 519, 535-36 
(1978) (it is "incumbent upon intervcnms who wish to participate to atructure their participation 10 that it is 
meaningful. 10 that it alerts the agency to the intervenor'. position and contentions"). 
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cited in its supplement no support for its belief that SMUD had abandoned its 
application for an ISFSI, ECO's counsel indicated at the Prehearing Conference 
that ECO was relying on a March 20, 1992 letter from Licensee that requests the 
NRC Staff to "terminate" its review of the Rancho Seco ISFSI Safety Analysis 
Report.» The LicenSing Board accepted both Licensee's and Staff's explanation 
that the ISFSI application had not been abandoned; although the safety analysis 
with respect to the fuel storage cask, which the Licensee had not selected, was 
suspended, the envirOnmental review of the ISFSI was continuing. LBP-92-23, 
36 NRC at 136. 

On appeal, ECO insists that ISFSI is no longer being considered, but ECO 
has provided no adequate basis to overturn the Licensing Board's construction 
of the March 20, 1992 letter. We find that the Licensee's letter cannot be read 
reasonably to suggest that SMUD has abandoned an ISFSI for Rancho Seco. 
Moreover, ECO has not offered any other supporting documentation or facts 
on which it intends to rely to support this contention. Therefore, ECO has not 
shown that a genuine dispute exists with the applicant to support admission of 
its contention. 

b. Contention W(B) 

ECO contends that the decommissiOning funding plan should be reviewed 
in this proceeding or approval of decommissioning should be stayed pending 
approval of SMUD's decommissioning funding plan in another proceeding. 
ECO Supplement at 29. The Licensing Board rejected this contention because 
it determined that ECO failed to establish a material factual or legal dispute. 
LBP-92-23, 36 NRC at 136-37. 

Although SMUD's funding plan was submitted with its proposed decommis
sioning plan, ECO did not raise any specific contention regarding the adequacy 
of the funding plan or its contents before the Licensing Board. Instead, ECO 
stated at the prehearing conference that it intended to challenge the adequacy of 
the funding plan in another proceeding. However, there is no other proceeding 
in which ECO can challenge the adequacy of the funding plan. ECO's confusion 
apparently stems from an earlier exemption from complying with the funding 
requirements in 10 C.P.R. § SO.7S(e)(I)(ii) granted by Staff to SMUD.33 Staff 
withdrew the exemption when Staff realized that the exemption had been is
sued without honoring Staff's commitment to provide an opportunity for public 
participation on matters related to the decommissioning of Rancho Seco. Staff 
then noticed the proposed exemption and ECO filed comments to which SMUD 

32Tr. at 89. SMUD provided the Board and parties a copy of the letter with its July 8. 1992 answer to ECO', 
Supplement. 
33 See 57 Fed. Reg. IS,117 (Apr. 4,1992). 
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responded.34 However, at the prehearing conference, Staff counsel informed the 
Licensing Board, SMUD, and ECO that an exemption was not necessary now in 
view of the final rule permitting a case-by-case determination of the appropri
ate period for collecting funds to compensate for shortfall of decommissioning 
funds for plants like Rancho Seco that cease operation before the full term of 
their operating license expires.35 Despite Staffs assertion, the 'point remained 
unclear as evidenced by the Licensing Board's discussion of this contention. The 
Licensing Board stated that ECO's comments would be taken into consideration 
by Staff in Staff's determination regarding whether or not to grant an exemption' 
"consistent with a newly revised version of 10 C.F.R. §50.75." LBP-91-23, 36 
NRC at 137. As a result of this confusion, although ECO stated that it was 
intending to challenge the adequacy of the funding plan, such challenges were 
not raised in this proceeding. 

The only challenge ECO formally raised in this proceeding regarding the 
funding plan was that a funding plan must be provided with a decommissioning 
plan. However, neither the Board, the Licensee, nor the Staff disagreed. 
Approval of the decommissioning plan is contingent on the Licensee having 
an approved funding plan. See 10 C.F.R. § 50.82(b). Thus, ECO's challenge 
appears to be a bare request that the Staff comply with our regulations in 
approving the decommissioning plan. Such a request fails to raise a genuine 
dispute over the legal requirements in section 50.82 and is rejected. However, 
in light of the confusion regarding the exemption, ECO will be permitted 14 
days from the service of this order in which to amend its contention challenging 
the adequacy of SMUD's proposed funding plan, consistent with this order.36 

c. Contention IV.F 

ECO attempts again to incorporate by reference Staff's March 12, 1992 
questions to Licensee. This contention is similarly worded to the environmental 
contention in which ECO also attempted to .incorporate Staffs questions. In this 
instance, instead of asserting that Staff's inquiry supported the inadequacy of 
the environmental report, ECO asserts that the questions are a per se reflection 
of defects in the decommissioning plan. ECO Supplement at 30-31. 

On appeal, ECO maintains that it "is not incorporating the NRC questions to 
raise the substantive issues addressed therein, but only as support for [ECO's] 
proposition that the application is inadequate." ECO Brief at 40. However, 
Staff's March 12,1992 inquiry does not per se indicate that the decommissioning 
plan is inadequate. The Licensee provided a detailed response to Staff's inquiry 

34 See 57 Fed. Reg. 20.718 (May 14. 1992). 
35 Su Tr. at 140 ('"liln order to make a ease by ease determination there no longer needs to be an exemptionj. 
36 When filing this amended contention. ECO need not satisfy the criteria for a late·filed contention. 
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on April IS, 1992, which supplemented the decommissioning plan. The mere 
fact that Staff asked Licensee to provide further information regarding the 
decommissioning plan, which the Licensee did, does not establish that at present 
a genuine dispute exists with the Applicant on a material issue oflaw or fact with 
respect to the supplemented decommissioning plan. See 10 C.P.R. § 2.714(b)(2). 

Both Staff's questions and the Licensee's response were available prior to 
ECO's filing of its supplemental petition.37 In its supplement ECO did not 
mention the April IS, 1992 response and at the prehearing conference ECO 
suggested that ECO had not reviewed the response,38 although ECO had an 
obligation to do so in formulating its contentions.39 On appeal, ECO argues 
that it informed the Licensing Board in ECO's July 17, 1992 Motion to Compel 
Service (filed after the prehearing conference) that the Licensee's April IS, 1992 
response, for several reasons, did not affect the validity of ECO's contentions.40 

This attempt to add further support for its contention after the holding of a 
prehearing conference again constituted an unauthorized, untimely supplement 
and. thus. will not be considered.41 Therefore, this contention was properly 
rejected by the Licensing Board. 

d. DECON v. SAFSI'OR 

The Licensing Board believed that an "isolated sentence" in Mr. Crespo's 
affidavit "might also be deemed a safety contention." LBP-92-23. 36 NRC at 
138-39. Mr. Crespo stated that DECON is a better method of decommissioning 
than SAFSTOR. the planned method, because it would best protect the public 
health and safety by removing the radiological hazard most promptly and it 
would offer better assurance that the economic costs of decommissioning would 
be minimized. This general averment, absent greater specificity, is insufficient to 
support a contention. In submitting an affirmative safety contention. as opposed 
to alleging a deficiency that is obvious on the face of a licensing document that 
is required to be filed, ECO must identify the specific bases for the contention. 
allege facts or expert opinion that support the contention, provide references to 
specific sources and documents on which ECO intends to rely to establish those 
facts or expert opinion. and identify a material factual or legal dispute with the 
applicant. 42 The Licensing Board determined, and we agree, that ECO met none 
of these requirements. 

37 S.I supra note 30. 
38Tr. It 131·33. 
39 Su supra note 30 and Iccanpanying texL 
4OECO Brief 1140. 

41 Su supra note 31 and Iccanpanying texL 
41 Su 10 C.F.R. I 2714{b) and (d). Thus,there is no incmsistency between our decisim with =pect to ECO', 
LOOP cmtcntion. supra, and our decision to !eject Ihis contention here. 
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On appeal ECO argues that the affidavits submitted by Mr. Crespo and Mr. 
Rossin, which are attached to its supplement, identify them as experts to testify 
on this matter. Even if this is so, ECO has not identified the bases for Mr. 
Crespo's conclusions that DECON would best protect public health and safety. 
Although Mr. Crespo mentioned that DECON would most promptly remove 
the radiological hazard. he never identified any source documentation or data 
supporting the assertion that it would therefore best protect public health and 
safety. Moreover, he never identified the supporting documentation to explain 
why, even if DECON would minimize the cost of decommissioning, DECON 
would best protect public health and safety.43 Thus, ECO has failed to establish 
a material legal or factual dispute regarding the choice of decommissioning 
methods. 

ECO also argues that the Licensing Board incorrectly considered Mr. 
Crespo's assertions solely as a safety contention under the AEA. ECO asserts 
that it also should have been' considered a NEPA contention. ECO Brief at 
40. As stated earlier, ECO bears full responsibility for any misapprehension 
caused by deficiency in its pleadings and cannot fault the Licensing Board. See 
supra note 17. This discussion in Mr. Crespo's affidavit is not even identified 
in ECO's pleadings as a contention. Thus, it was generous for the Licensing 
Board to consider it as such. Moreover, even if this is considered a NEPA con
tention, presumably because Mr. Crespo asserts that the DECON method would 
minimize economic costs of decommissioning and provide more assurance that 
the economic cost would be borne by those persons who received the benefits, 
it too does not meet the pleading requirements for an admissible contention. As 
ECO points out, it is not challenging the Staff's environmental assessment or 
an environmental impact statement that has yet to be issued, but rather its con
tentions are based on alleged inadequacies in SMUD's Environmental Report. 
ECO Brief at 29-30. However, with respect to the choice of SAFSTOR rather 
than DECON as a method of decommissioning Rancho Seco, neither Mr •. Crespo 
nor ECO has identified any particular inadequacies in the Environmental Report. 
This contention not only lacks specifiCity and bases, but ECO has also failed to 
allege any facts or submit any documentation in support of its conclusions. See 
10 C.F.R. § 2.714(b)(2). Thus, the contention was correctly rejected. 

43 ParticuWiy in the abccnce of an idcnilliable basis for the contcnUllII, it is not obvious ",hy Mr. Crespo believes 
that the DECON method rL dccommi.tsiming Rancho Scco ",ould best protect public health and wety. While 
DECON might nmove the contaminated material from the aile more quickly than SAFSTOR. generic studies 
show that with SAFSTOR the delay will result in a Jec!uction in occupational dose and ndioactive ",aste volume 
for some IIIlClear facilities due to ndioactive decay. SI6 GElS at 15-5,4-8. Table 4.3-2. 
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s. ECO's Procedural Contentions 

In addition to its contentions concerning environmental and safety matters, 
ECO raised several contentions related to procedural aspects of the proceeditig 
on SMUD's decommissioning plan. ECO appeals the Licensing Board's 
disposition of two of these issues. 

Q. Contention W(D) 

ECO avers that a decommissioning order may not be issued prior to the 
completion of an adjudicatory hearing. As stated previously, the Commission 
is presently reviewing its process for review and approval of decommissioning 
plans, including the question as to whether it will offer a hearing on decommis
sioning plans and the timing of any hearing that it may decide to offer on such 
plans. Thus, we have decided to leave unresolved the generic issues regarding 
the timing of a hearing in decommissioning cases at this time.44 Accordingly, we 
have decided to treat this case sui generis and, wholly as a matter of Commis
sion discretion, to direct Staff not to issue the decommissioning order pending 
completion of the proceeding before the Licensing Board Therefore, ECO will 
have an opportunity to file amended contentions consistent with this decision, 
and the Licensing Board will review the admissibility of any amended or late
filed contentions and hold a hearing or otherwise resolve any litigable matter 
that may be raised before issuance of the decommissioning order. 

b. Contention W(E) 

ECO states that it was entitled to, but was not provided, service of all doc
uments filed with NRC Staff by SMUD and its attorneys after ECO submitted 
its original petition for intervention and request for hearing. Pursuant to 10 
C.F.R. § 2.701{b), ECO is entitled to service of all adjudicatory filings made 
by SMUD or the Staff.45 However, this provision does not require service of 
documents exchanged between the Licensee and S~ in the review procesS.46 

44However,lCCIion 191 of !he AEA on which ECO rdies is not dispos~ofthequcstiOll. Section 1911pCCifies 
ncilher !he ICOpCI nor !he timing of bearing rl&b!s UDder the AEA. 
45 The Ierm "puty" used In .cction 2.701 and 2.712 Jef'en 10 III puticipll1lJ1 In a proceeding. even pctitimcn 
who have yet 10 be grmt.cd intervenor IIJIIDS. To interpret the regulations cliffCl'Clllly would lead 10 the RSUlt 
thlt pctitionen wooId not have 10 be .c:m:d and wooId not have 10 follow !he general proc:ecIwa for ICIVice of 
documents unIca and until they were grmt.cd inlcm:nor IIJIIDS. This would cIcuIy nm counter 10 NRC practice. 
46 Worm.tion achanged betwem the Sllff and a 1ic:cnaee is not considered offered for filing In an adjudication 
and, tIms, is not I1lbject 10 !he provisions of 10 c.F.R. f 2.701. MaraJYer. acction 2.701 does not contain 
pn:scriptive ftIqIIitcments for which documents must be filed In the c:owse of an adjudication. The petitionen 
have ICCCSlIo lOeb Informatim that is placed In !he publie documem room. However, SIIff and SMUD clearly 

(ColllituutI) 
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To the extent that Staff and Licensee have been required in other proceedings 
to serve intervenors with information that was not offered for filing, this 
requirement did not come from a particular regulation but was based on the 
circumstances in each case.47 Staff apparently is already serving ECO with all 
Staff-generated correspondence, but ECO requests service of correspondence 
generated from SMUD as well.4lI SMUD has not indicated, nor can we see, 
any significant burden on SMUD to provide ECO with this correspondence. 
Therefore, SMUD is directed to serve ECO with all documents it has submitted 
or will submit to Staff after July 14, 1992 (the date of the prehearing conference) 
until the termination of this proceeding. 

C. Motion to Withhold Denial of Intervention 

We next consider ECO's claim that the Licensing Board should have granted 
ECO's motion requesting that the Licensing Board withhold an order wholly 
denying the petition for leave to intervene and the request for a hearing until 
ECO was given an opportunity to file contentions after issuance of the agency's 
environmental and safety review documents. 

With respect to the contentions already filed by ECO, the Licensing Board 
was correct that withholding a ruifu~on these contentions would run counter 
to NRC procedure and precedenL LB~9~23' 36 NRC at 140. In general, an 
unfettered opportunity to amend contentio xtends only until 15 days prior to 
the first prehearing conference. 10 C.P.R. § 2. 4.(a)(3). Because the focus of a 
hearing is on whether the application satisfies the NRC's regulatory requirements 
and the license application should include sufficient information to form a basis 
for contentions, as a general matter the Commission has not permitted deferral 

have an obligltion 10 keep the licensing Board and ECO Ipprised of any rdCYmt and mltcrlal new information. 
Su Dw PmwT Co. (William B. McGuire Nuclear Statim, Units 1 and 2), ALAB·143, 6 AEC 623, 626 (1973); 
TDlllUsu Vall" AutJrority (Browns Fcny Nuclear Plant, Units 1,2, and 3), ALAB-6T1, 15 NRC 1387, 1394 
(1982); P1UlatKlpllUJ Ekctric Co. (limeridc Generating Statim, Units land 2), ALAB·76S, 19 NRC 64S, 656-57 
(1984). 
47 &e, e.,., Carolina PmwT aNllJ,1tt Co. (Shearon Hmis Nuclear Power Plant, Units 1 and 2), IBP.82·119A, 
16 NRC 2069, 2112 (1982) (the lic:c:nsing board weighed the intervenors' desire to have prompt notice of any 
significant devdopnmt against the burden thlt woo1d be placed on the licensee to provide additional copies of 
each docummt and determined that service wu necessary but the Jiccnsec only had to serve the lead ~ervcnors 
in each area rather than all of the individual intervenors). Su also Carolina PmwT aNllJ,1tt Co. (Shearon 
Hmis Nuclear Power Plant, Units 1,2, 3, and 4), ALAB·I84, 7 AEC 229,237 (1974) rID a lic:msing proc:ccding, 
cauidcratim of fairnes. nquircd prompt notice 10 int=vcnom of any .ignilicant devdopncnt); VmllOIII YIIIIke, 
Nw:llar Pmwr Corp. (Vermont Yankee Nuclear Power Statim), ALAB·179, 7 AEC 159, 183 (1974) rJDlervcnon 
entitled 10 .crvice of all correspondence between Staff and applicant throughout the period during which the final 
~cy decision wu aubjcct to judicial review). 

At the ptdtcarlng cmfcrmcc, mmscl for ECO Itltcd that ECO is on the NRC', maiJing list, but ECO IlItcd 
thlt it wu not being acm:d with documents aubmillcd 10 Staff by SMUD. Counsel for SMUD Itltcd thlt from 
the time ECO filed its intcrvcntim petition until the prchcaring cmfcrmcc held on July 14, 1992, SMUD hid not 
aubmillcd any cIoc:umcnts 10 the Staff. Tr. at 106-07. 
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of the filing of all contentions in proceedings until the NRC Staff has issued its 
environmental and safety review documents.49 

However, the Licensing Board did not acknowledge the changes to section 
2.714, effective in September 1989, which expressly recognize prior agency 
case law which makes it clear that a petitioner may seek to amend his or her 
contentions or file new contentions if data or conclusions in subsequent NRC 
environmental review documents differ significantly from the data or conclu
sions in the applicant'S environmental documents. 10 C.F.R. §2.714(b)(2)(iii). 
Such contentions are subject to the late-filed criteria set out in 10 C.F.R. 
§ 2.714(a)(I)(i)-(v).50 However, when the information in the Staff environmen
tal documents is otherwise unavailable, it is possible that the "good cause for 
lateness" factor may be satisfied by this unavailability. In any event, as is al
ways the case under our rules of practice, Eoo is permitted to file contentions 
in accordance with 10 C.P.R. § 2.714(b)(2)(iii) provided that it satisfies the late
filing criteria of section 2.714(a)(I). In view of our determination that this 
case will 1?e treated sui generis and a pre-effectiveness hearing will be offered, 
we will require in this case that any such contentions filed pursuant to section 
2.714(b)(2)(iii) be filed within 14 days of service of the Staff's environmental 
review document. At that time, ECO must address the five factors found in 10 
C.F.R. § 2.714(a)(1)(i)-(v). 

After BCO has submitted all of its contentions in accordance with this order, 
the Licensing Board should establish a briefing schedule for the Staff and 
Licensee responses to all of ECO's contentions. 

v. ORDER 

Consistent with the foregoing opinion, the Commission orders: 
1. Within 14 days of service of this Order, SMUD shall provide ECO 

with the basis for SMUD's determination in its environmental report that the 
probability of a LOOP at Rancho Seco is less than once in 20 years. Within 
14 days of service of SMUD'S submittal, ECO may file an amended contention 
related to the LOOP issue as affected by SMUD's submittal with the Licensing 
Board 

49 Su Dub PUtWr Co. (Catawba Nuclear Statim. Units 1 and 2). ClJ·83·19. 17 NRC 1041 (1983); Fmal Rule. 
Rules or Pnc:tice for I>omc:3tic Ucensing Proceedings - Procedural Changes in Ihe Hearing Proces'. S4 Fed. 
Reg. 33.168. 33.170-72 (Aug. 11. 1989). aff'dmb IIOI1L UNoIi o/ColIClT1udSculllin.r ... NRC. 920 F.2d SO (D.c. 
Cir.I99O). 
50 In pranulgltlng this change. we emphasized Ihlt we were not altering !he standards of scc:tion 2.714(1) rcspcc:ting 
lite-filed c:attc:ntions or exempting c:attcntions on environmental mattcr1 from !he Ipp\ication of !hose .tanduds. 
54 Fed. Reg. It 33.172. Sel "",rally CatDwba. ClJ·83-19. IfUPra. or course, ECO may submit lite-filed 
ccmentions It any time by Iddressing these flcton. 
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2. Within 14 days of service of this Order, ECO may file an amended 
contention challenging the adequacy of the decommissioning funding plan. 

3. Staff shall serve ECO a copy of its environmental assessment or other 
document reflecting Staff's environmental review when complete. ECO is to 
file any contentions in accordance with 10 C.F.R. § 2.714(b)(2)(iii), regarding 
Staff's environmental review, or other late-filed contentions, with the Licensing 
Board within 14 days after service of Staff's environmental assessment or other 
documents reflecting Staff's environmental review. 

4. Within 14 days of service of this Order, SMUD shall provide ECO with 
all correspondence related to decommissioning and decommissioning funding 
submitted to Staff by or on behalf of SMUD after July 14, 1992, and SMUD 
shall continue to serve such information on ECO until the agency has issued its 
final determination in this proceeding. 

S. In all other respects, the Licensing Board's decision, LBP-92-23, is 
affirmed and ECO's contentions are dismissed. 

6. Pending further order of the Commission following action by the Li
censing Board on remand, the Staff is directed to withhold issuance of the 
Decommissioning Order. 

7. This case is remanded to the Licensing Board for proceedings consistent 
with this Order. If ECO does not file an amended or new contention within the 
time permitted by our Order, the Licensing Board shall dismiss ECO's petition. 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 3d day of March 1993. 

ISS 

For the Commission 

SAMUEL J. CHll..K 
Secretary of the Commission 
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TEXAS UTILITIES ELECTRIC 
COMPANY, st al. 

(Comanche Peak Steam Electric 
Station, Unit 2) March 9, 1993 

The Commission denies a petition for late intervention because Petitioner's 
unjustified lateness with the petition, failure to demonstrate that it could con
tribute to the development of the record, and the delay that would result from 
the institution of new proceedings more than counterbalanced the two minor 
factors in Petitioner's favor. 

RULES OF PRACTICE: LICENSING PROCEEDING; 
JURISDICTION (10 C.F.R. § 2.206 PETITIONS) 

Issuance of a full-power license closes out an operating license proceeding 
and associated construction permit proceeding. Any subsequent challenges on 
those matters must be in the form of a section 2.206 petition. 

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITIONS 

Late intervention is possible until issuance of a full-power license. Therefore, 
issuance of a low-power license does not bar late intervention. 
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RULES OF PRACTICE: NONPAIUY PARTICIPATION 

Under traditional principles, res judicata and co1Iateral estoppel, the bar 
against subsequent litigation of an issue already litigated extends only to parties 
to that proceeding. Here, CFUR was never a party. 

RULES OF PRACTICE: MOTIONS TO REOPEN RECORD; 
NONTIMELY INTERVENTION PETITIONS 

A person seeking late intervention in a proceeding in which the record has 
been closed must also address the reopening standards, but not necessarily in 
the same petition. However, it is in the petitioner's best interest to address both 
the late intervention and reopening standards together. 

RULES OF PRACTICE: INTERVENTION (STANDING) 

A prospective petitioner has an affirmative duty to demonstrate that it has 
standing in each proceeding in which it seeks to participate since a petitioner's 
status can change over time and the bases or its standing in an earlier proceeding 
may no longer obtain. 

RULES OF PRACTICE: INTERVENTION (STANDING) 

A petitioner may seek to rely on prior demonstrations of standing if those 
prior demonstrations are (I) specifically identified and (2) shown to correctly 
reflect the cmrent status of the petitioner's standing. 

RULES OF PRACTICE: NONTIMELY INTERVENTION 
PETITIONS; INTERVENTION PETITION (PLEADING 
REQUIREMENTS) 

CFUR has been aware of the issue of the installation of Thermo-Lag at 
Comanche Peak Unit 2 for over 6 months and that it had been - or should have 
been - aware of the general issue of Thermo-Lag for several years. Therefore, 
CFUR has failed to demonstrate that it has "good cause" for its late filing. 

RULES OF PRACTICE: INTERVENTION PETITION (pLEADING 
REQUIREMENTS); NONTIMELY INTERVENTION PETITIONS 

Petitioner satisfies the second and fourth parts of the five late intervention 
criteria in 10 C.P.R. § 2.714(a)(I)(i}(v). When there is currently no proceeding, 
assuming arguendo that the petitioner has standing, there will generally be no 
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other means by which that interest can be protected. Likewise, because there 
is currently no proceeding, there will be no other party to represent petitioner's 
interest However, these two factors are the least important of the five factors. 

RULES OF PRACTICE: INTERVENTION PETITION (pLEADING 
REQUIREMENI'S); NONTIMELY INTERVENTION PETITIONS 

CFUR's request provides no reason to conclude that it could contribute to the 
development of a sound record. Vague assertions regarding petitioner's ability 
or resources are insufficient CFUR fails to list any specific document it plans to 
introduce or on which it intends to rely, in spite of the documentation developed 
by the NRC and placed in the public domain. CFUR also fails to identify any 
single expert or summarize its proposed testimony. 

RULES OF PRACTICE: INTERVENTION PETITION (pLEADING 
REQUIREMENTS); NONTIMELY ItiTERVENTION PETITIONS 

The fifth factor for late intervention, the potential for delay if the petition is 
granted, weighs heavily against Petitioner. Granting CFUR's request will result 
in the establishment of an entirely new formal proceeding, not just the alteration 
of an already established hearing schedule. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

This matter is before the Commission on a request by the Citizens for 
Fair Utility Regulation ("CFUR" or "Petitionerj for late intervention in the 
opemting license ("OL j proceedings for Unit 2 of the Coinanche Peak Steam 
Electric Station ("Comanche Peakj. This is the second attempt by CFUR to 
reintervene in the Unit 2 OL proceeding in as many months. The Licensee, 
Texas Utilities Electric Company (''TU Electric" or ''Licensee"), and the NRC 
Staff have responded in opposition to the request After due considemtion, we 
are denying CFUR's request for the reasons stated below. 

n. BACKGROUND 

CFUR has been an on-again and off-again player in the litigative history of 
Comanche Peak's licensing. In 1979, CFUR filed a timely petition to intervene 
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and a request for a hearing in response to TO Electric's request for an operating 
license for both Unit 1 and Unit 2 of Comanche Peak and was admitted as a party 
to the' proceeding. See Texas Utilities Generating Co. (Comanche Peak Steam 
Electric Station, Units 1 and 2), LBP-79-18, 9 NRC 728 (1979). Subsequently, 
the Licensing Board issued an unpublished order on April 2, 1982, granting 
CRJR's request ro withdraw from the proceeding. A second intervenor had 
already withdrawn in 1981. 

The proceeding continued with the Citizens Association for Sound Energy 
("CASEj as the sole intervenor until the parties reached a settlement agreement 
dismissing the OL proceeding for both Unit 1 and Unit 2 as well as a separate 
construction permit amendment ("CPA j proceeding involving TO Electric's 
request for an extension of the Unit 1 construction permit which had been 
consolidated with the OL proceeding. See LBP-88-18A, 28 NRC 101 (1988); 
LBP-88-18B, 28 NRC 103 (1988). 

At that time, CFUR filed its first petition for late intervention in an at
tempt to re-intervene in the proceeding. However, the Commission found that 
CRJR's petition failed to meet the criteria for late intervention in 10 C.F.R. 
§ 2.714(a)(I)(i)-(v). See Texas Utilities Electric Co. (Comanche Peak Steam 
Electric Station, Units 1 and 2), CLI-88-12, 28 NRC 60S, 609-12 (1988), as 
modified. CLI-89-6, 29 NRC 348 (1989). CR1R filed a petition for judicial 
review of that denial but the Commission's decision was upheld. Citizens for 
Fair Utility Regulation v. NRC, 898 F.2d 51 (5th Cir.), cert. denied, 111 S. C. 
246 (1990). 

On January 13, 1993, CFUR filed a petition asking the Commission to offer a 
new opportunity for a hearing on the operating license for Comanche Peak Unit 
2. The Commission denied that request. CLI-93-1, 37 NRC 1 (1993) ("CLI-93-
1 j. TIle Commission found that CFUR was in effect seeking an opportunity 
for late intervention in the Unit 2 OL proceeding without meeting the late-filed 
intervention criteria or explaining why it believes those criteria should not be 
applied in this case. CLI-93-1, 37 NRC at 3. The Commission pointed out that 
CFUR could file "a renewed request for a hearing that addresses the relevant 
regulatory standards." [d. at 4 & n.2. 

The NRC Staff issued a full-power operating license to TO Electric for 
Comanche Peak Unit 1 on April 17, 1990. On February 2, 1993, after we 
had issued CLI-93-1, the NRC Staff issued a low-power license to Comanche 
Peak Unit 2. On February 19, 1993, CFUR filed the instant petition for late 
intervention, which we now address. 
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m. ANALYSIS 

A. The Unit 1 Proceedings 

Initially, we must address CFUR's apparent attempt to reintervene in the Unit 
1 proceedings. CFUR captioned its petition as being filed in both the Unit 1 
OL and CPA proceedings. However, as we recently noted in rejecting another 
petition for late intervention in the Comanche Peak proceedings, the issuance of 
the full-power license for Comanche Peak Unit 1 closed out the opportunity for 
a hearing on the Unit 1 operating license under the 1979 Federal Register notice 
and the opportunity for a hearing on the Unit 1 construction permit extension. 
CLI-92-12, 36 NRC 62, 67 (1992) ("CLI-92-12j. As we noted there, "[a]ny 
challenge to the Unit 1 license must take the form of a petition under 10 C.F.R. 
§ 2.206 for an order issued under 10 C.F.R. § 2.202." Id. Therefore, we deny 
CFUR's request insofar as it purports to address the Unit 1 proceedings. 

B. The Unit 2 Proceedings 

1. The Existence of a Proceeding 

In its response to CFUR's petition, 1U Electric argues that "CFUR's Request 
should be rejected out of hand since no proceeding currently exists for which a 
hearing ••• can be granted." 1U Electric Response at 5. BrieOy, TU Electric 
argues that the issuance of the Unit 2 low-power license bars any attempt by 
CFUR to seek late intervention with regard to "an[y] issue already disposed of 
by the NRC as part of issuance of the low-power license[]" and that issuance of 
an NRC Staff Supplemental Safety Evaluation Report r'SSER") that approved 
the Unit 2 fire protection program, including the use of Thermo-Lag, acts as a 
bar to relitigating the Thermo-Lag issue. ld. at 5-6. In essence, TU Electric 
argues that (1) there is no proceeding and (2) if there is a proceeding, the issue 
of the use of Thermo-Lag is precluded by the SSER. The NRC Staff does not 
address this issue. 

First, it is clear that there is a "proceeding" in which CFUR can seek late 
intervention and TU Electric unaccountably fails to address our holding in CLI-
93-1 affirming that such a proceeding exists. See CU-93-1, 37 NRC at 3 ("until 
the full-power license for Unit 2 has been issued •••. " (emphasis added». 
See also Texas Utilities Electric Co. (Comanche Peak: Stearn Electric Station, 
Units 1 and 2), CLI-92-1, 3S NRC I, 6 n.S (1992) ("CLI-92-1"); Mississippi 
Power & Light Co. (Grand Gulf Nuclear Station. Units 1 and 2), ALAB-704, 16 
NRC 1725, 1727 n.2 (1982). Thus, it is clear that the issuance of the low-power 
license, in and of itself, does not bar late intervention in the full-power OL 
proceeding. 
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Second, assuming arguendo that issuance of the low-power license might act 
as a bar to relitigating issues necessarily resolved before the issuance of the 
low-power license, it is clear that under the traditional rules of res jutJjcata and 
coUateral estoppel such a bar would apply only to those who were parties to 
such a proceeding. Clearly, CFUR was not a party to the ''proceeding'' that 
culminated in the issuance of the SSER and the low-power license, and 1U 
Electric has not explained how we can disregard the fundamental requirement 
of ''party'' status. Therefore, we find that CFUR is not precluded from raising 
this issue. In sum, we find that issuance of the SSER and the low-power license 
does not, in and of itself, preclude CFUR's petition for late intervention in order 
to challenge the use of Thermo-Lag at Comanche Peak. Unit 2. 

2. CFUR's Failure to Address Reopening Standards 

1U Electric also argues that because CFUR has petitioned for late intervention 
without seeking to reopen the record of the closed proceeding at the same time, 
the petition is insufficient on its face and must be dismissed for that reason 
alone. 1U Electric Response at 21-22. . 

As we noted above, in order to obtain a new hearing when the record has 
been closed, as in this case, a potential intervenor must "satisfy [both] the late 
intervention and reopening criteria." CLI-93-1, 37 NRC at 3. While neither the 
late intervention nor the reopening regulations specifically mandate that the two 
separate criteria be addressed in the same pleading. our decisions require that 
both be addressed when a petitioner seeks to intervene late in a proceeding for 
which the record has closed. Assuming arguendo that CFUR were successful 
in addressing the late intervention criteria, it would, of course, be required 
fuUy to satisfy the requirements of 10 C.F.R. § 2.734 in order to have the Unit 
2 proceeding actually reopened and to have any proposed contention actually 
litigated. While a person may file separate pleadings to address the late-filing 
criteria and the reopening standards, both sets of standards must be addressed 
and satisfied in order for the petitioner to get a hearing in the circumstances of 
this case. As we explain below~ it is in the petitioner's interest to address both 
sets of standards contemporaneously,l although there is no explicit requirement 

lIn ClJ.93.I, we noted that CFUR "must fitst,beccme. party to. proceeding before seeking to reopen th.t 
proceeding," ClJ-9J-I, 37 NRC .t 4 n.l <emphasis in original). s,' also ClJ-92-I, 3S NRC .t 6. While we 
were simply trying to explain !he legal process for late intervention and recpcning,' possible reading of ClJ-9J-I 
- especially by • nonlawyer - it !hat CFUR must "lint" seek late intem:ntioo and "!hen" seek to req>en the 
record. We !egret any implication that the two c:rlterla mu.rI be addressed separately and in sequc:nce, nooe was 
intended. Because of 1hi.t possible reading of ClJ-93-I, we will not !eject CFUR', petition in 1hi.t case on the 
ground !hat CFUR falled aimultaneously to .ddress both !he late filing c:rlterla and the recpcning ltancluds. At we 
explain, infra, however, these criteria Ihould be .ddmlsed together, since, u we have made .bundanlly clear in 
prior decisions, both letS of c:rlterla must be satisfied for • petitioner to be granted late intervm.ioo and • hearing 
in these cases. 
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to that effect in our regulations. In fact, CLI-92-12, cited above, addresses a 
request for a hearing in which the petition for late intervention and the motion 
to reopen the record were filed sequentially, although closely together. 

Having concluded that a single filing is not explicitly mandated by our 
regulations, we hasten to point out that it is in a potential intervenor's best 
interests to address both the late filing and reopening criteria in the same 
pleading. Quite simply, filing both requests together clearly allows all parties, 
including the Commission, to address both pleadings at the same time, saving a 
substantial amount of time and effort. Leaving these items for a second pleading 
unavoidably delays resolution of the issue to the detriment of all involved. 
Finally, any delay in filing and considering a second motion, i.e., the motion to 
reopen the record, could be charged as a part of the delay factor to be considered 
under 10 C.F.R. § 2.714(a)(I)(v). Thus it is clearly in a petitioner's best interests 
to address both criteria in the same pleading.2 

3. CFUR's Standing 

Under our regulations, each potential intervenor must demonstrate that it 
meets the interest requirements of 10 C.F.R. § 2.714(a)(2); i.e., that it has 
"standing" to participate in the proceeding. In its petition, CFUR states that 

[b]ecause oC Ihe numbers oC filings CFUR has made in Ihis docket, it respectfully requesu Ihe 
Commission to incorporate by reference CFUR's previous filings esublishing iu background 
and standing, as well as Ihe aCfidaviu oC CFUR members who live and work and play in Ihe 
vicinity oC Ihe Comanche Peak plant and whose lives and safety could be adversely affected 
by operation oC and/or any accident at or inadvertent release oC radiation Cran Ihe nuclear 
power plant. Bolh the Commission and Ihe NRC staff in previous orders and responses have 
recognized and esublished in Cact that CFUR has standing Ihrough iu members to intervene 
in Ihis docket • • • • 

Petition at 2. See. e.g., CLI-88-12, 28 NRC at 608 n.4. However, CFUR 
does not take any other affirmative steps to demonstrate that it has standing to 
participate in this proceeding now. In response, TU Electric argues that CFUR's 
failure to demonstrate affirmatively that it now has standing is fatal. TU Electric 
Response at 6-10. The Staff does not address the issue. 

In arguing that a potential intervenor cannot rely on its participation in another 
proceeding to demonstrate that it has standing to participate in this proceeding, 

2 Mon:over, addressing !he issues that ate pertinent to a motion to recpen the record clearly would be relevant to 
a petitiooer'. dtanccs of utisfying !he late-filing criteria. fur example, utisfying !he "I.imeliness" criteria of 10 
c.P.R. § 2.734(a)(1) would tmd to support a petitiooer'. claim that it had utidied the "good cause ror lateness" 
factor of 10 c.F.R. §2.714(a)(I)(i). Likewise, utisfying!he "lignificance" criteria oflection 2.734(a)(2) and the . 
"matc:ria11y diffcn:nt result" criteria of 10 c.F.R. §2.734(a)(3), could have a bearing on a petitioner'. assertion 
that it could make a contributioo to the development of a IOUIld record.. 10 C.F.R. §2.714(a)(I)(,w). 
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the Licensee relies in the main upon Philadelphia Electric Co. (Peach Bottom 
Atomic Power Station, Units 1 and 2), LBP-75-22, 1 NRC 451, 4S4-55 (1975). 
In that case. the petitioners sought to rely on their prior participation in other 
NRC proceedings to establish their standing. The Peach Bottom Board held 
that ''the interest of the Petitioners and how that interest might be affected. • • 
must be specifically pleaded in the Petition • • • ." [d. at 455. However, in 
dicta the Peach Bottom Board also opined that "this defect alone would not be 
sufficient to cause an outright rejection of the Petition since it could be cured 
by affording the Petitioners reasonable time to supply specific details relating 
to their interesL" [d. Instead. the licensing board dismissed the petition in that 
case because those petitioners failed to submit a valid contention, i.e., they had 
failed to submit an otherwise valid petition. 

We agree that a prospective petitioner has an affirmative duty to demonstrate 
that it has standing in each proceeding in which it seeks to participate since 
a petitioner's status can change over time and the bases or its standing in an 
earlier proceeding may no longer obtain. We would acknowledge that, in certain 
situations, a petitioner may seek to rely on prior demonstrations of standing 
if those prior demonstrations are (1) speci.fi.ca11y identified and (2) shown to 
correctly reflect the current status of the petitioner's standing. However, in this 
case, CFUR's latest filing was in its 1988 attempt to reintervene, well over 4 
years ago, and CFUR has not demonstrated that these documents reflect the 
status of its current membership or the basis for its current claim of standing.3 

Thus, we agree that the petition is deficient in 'this regard. 
But while we agree with the Licensee that the petition is indeed flawed in 

this regard, we need not rely on that flaw to deal with this petition. Rather, we 
will dismiss this petition for failure to meet other necessary requirements. 

4. The Late Intervention Criteria 

Our standards for late intervention are found at 10 C.P.R. § 2.714(a)(I)(i)-(v). 
Those factors are, respectively: (1) the "good cause," if any, for the lateness 
of the petition; (2) the availability of other means to protect the petitioner's 
interests; (3) the extent to which petitioner's participation may reasonably 
be expected to assist in developing a sound record; (4) the extent to which 
petitioner's interests may be represented by existing parties; and (5) the extent to 
which petitioner's participation will broaden the issues or delay the proceeding. 
Accordingly, we must determine whether a balancing of these five factors weighs 
in favor of granting CFUR's petition. 

3 And at this late date, we are not inclined to give CFUR ItiIl mother opportunity to pcrl'cct its pleading and 
dcmonstnte its llanding - u it was nquin:d to do in its iniIial pdition. 
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a. Good Cause for Late Filing 

In its petition, CFUR alleges that "good cause" for its late filing 

can be established by the fact that the issue of safety regarding the installation of Thennolag 
in Unit 2 bas become a licensing issue for the NRC since the closing of the hearings in July 
of 1988 and that since that time the full extent of the Thermolag failures at Cananche Peak 
have only recenIly become known to this petitioner. 

Petition at 4 (emphasis added). However, CFUR incorrectly relies on its alleged 
''recent'' acquisition of knowledge about the installation of Thermo-Lag to 
support its assertion of "good cause." Moreover, as we show below, CFUR 
has been aware of the controversy slDTOunding the installation of Thermo-Lag 
at Comanche Peak Unit 2 for a long enough period of time for us to deny 
CFUR's assertion that it only ''recently'' became aware of the issue. 

As we noted above, we recently denied another petition for late intervention 
in the Comanche Peak proceedings. See CU-92-12, supra. As we pointed out 
there, 

[t]he test for "good cause" is not simply when the Petitioners became aware of the material 
they seek to introduce into evidence. Instead, the test is when the infonnatim became 
available and when Petitionen reasmably should have becane aware of that infonnation. 
In essence, not only must the petitioner have acted pranptly after learning of the new 
informatim, but the infonnation itself must be new infonnation, not infonnation already in 
the public domain. 

CLI-92-12, 36 NRC at 70 (emphasis in original). For example, information 
publicly available 6 months prior to the date of a petition has been held as 
insufficient to establish "good cause" for late intervention. Detroit Edison Co. 
(Enrico Fermi Atomic Power Plant, Unit 2), ALAB-707, 16 NRC 1760, 1764-65 
(1982). 

It is clear that the question of possible defects in the product Thermo-Lag is 
not a new issue. On August 12, 1992, CFUR joined an Addendum to a petition 
under 10 C.P.R. § 2.206 regarding the use of Thermo-Lag filed by the Nuclear 
Information and Resources Services ("NIRSj. As the NIRS Addendum pointed 
out, the issue of Thermo-Lag's adequacy as a fire protection barrier was raised 
at the River Bend Station more than 5 years previously. NIRS Addendum at 2. 
Thus, CFUR is well aware that Thermo-Lag's adequacy has been an issue in the 
public domain for a number of years, not just months. Moreover, the NRC Staff 
has issued numerous information notices, generic letters, and bulletins regarding 
Thermo-Lag which have been placed in the public domain. See Letter from 
Thomas E. Murley, NRC, to Mr. Michael Mariotte, Nuclear Information and 
Resource Service (Aug. 19, 1992), at 2-4 (responding to both the NIRS Petition 
and the NIRS Addendum). 
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In particular, with regard to this proceeding, CFUR has clearly been aware 
of the issue of the installation of Thermo-Lag at Comanche Peak Unit 2 for at 
least 6 months. fur example,· the NIRS Addendum that CFUR joined asked, 
inter alia. for an immediate stop-work order preventing further installation of 
Thermo-Lag at Comanche Peak Unit 2 and for a suspension of the operating 
license for Comanche Peak Unit 1. NIRS Addendum at 3-4. Clearly, in joining 
the NIRS Addendum, CFUR was well aware of the issue of the installation of 
Thermo-Lag at Comanche Peak by that time, 6 months before it filed the instant 
petition for late intervention; yet it did not seek intervention at that time. As we 
noted above, information that has been in the public domain for 6 months will 
not constitute "good cause" for late intervention. Fermi. ALAB-700, supra. 

In summary, we find that CFUR has been aware of the issue of the installation 
of Thermo-Lag at Comanche Peak Unit 2 for over 6 months and that it has been 
- or should have been - aware of the general issue of Thermo-Lag for several. 
years. Therefore, CFUR has failed to demonstrate that it has "good cause" for 
its late filing. 

b. The Remaining Four Factors 

"[W]here no good excuse is tendered for the tardiness, the petitioner's 
demonstration on the other factors must be particularly strong." Duke Power 
Co. (perkins Nuclear Station, Units 1, 2, and 3), ALAB-431, 6 ·NRC 460, 462 
(1977). "When the intervention is extremely untimely ••• and the petitioner 
utterly fails to demonstrate any 'good cause' for late intervention, it must make 
a 'compelling' case that the other four factors weigh in its favor." Comanche 
Peale. CLI-88-12, 28 NRC at 610 (citing cases) (denying CFUR's 1988 petition 
for late intervention). As we demonstrate below, CFUR has failed to make such 
a "compelling showing" on the remaining four factors. 

The Staff concedes - and we agree - that the Petitioner satisfies the second 
and fourth factors of the five-part test Assuming arguendo that the Petitioner 
has an "interest" in the proceeding, i.e., that Petitioner does have standing to 
participate, there is no other means by which that interest can be protected. 
Likewise, because there is currently no proceeding, there is no other party to 
represent the Petitioner's interest However, as we noted in CLI-92-12, "these 
two factors are the least important of the five factors." CU-92-12, 36 NRC at 
74 (citing cases). 

More importantly, in our view, CFUR's request provides no reason to 
conclude that it could contribute to the development of a sound record. As 
we noted in dismissing CFUR's petition for late intervention in 1988, 
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[w]hen a petitioner addresses this ••• criterion it .hwld set out with as much particularity as 
possible the precise issues it plans to coycr, identify iu prospective wilnesses, and summarize 
their proposed testimony. 

Comanche Peak. CLI-88-12. 28 NRC at 611, quoting Grand Gulf. ALAB-704, 
16 NRC at 1730. "Vague assertions regarding petitioner's ability or resources 
••• are insufficient." Grand Gulf, ALAB-704, 16 NRC at 1730. 

Stated otherwise, there appean to us to be no reason to allow an inexcusably belated 
intervention petition to trigger a hearing unless there is cause to believe that the petitioner 
not only proposes to raise at least one substantial safety or environmental issue but, as well, 
is equipped to make a worthwhile contnbution to it. 

Washington Public Power Supply System (wpPSS Nuclear Project No.3), 
ALAB-747, 18 NRC 1167, 1180-81 (1983). Moreover, this factor "assumes 
yet greater importance in cases . • • in which the grant or denial of the petition 
will also decide whether there is to be any adjudicatory hearing." [d. at 1180 
(citation omitted). 

In its petition, CFUR simply alleges that it 

will rely on the NRC's own documenu and those of lU as wen as doaunentation developed 
independently by ouuide groups such as [NIRS] and CFUR's own expens, to develop this 
[issue] for litigation •••• 

Petition at 6. However, CFUR fails to list any specific document it plans to 
introduce or on which it intends to rely, in spite of the documentation developed 
by the NRC as listed above and placed in the public domain. We do not 
believe that CFUR can claim to be unaware of whatever documents do exist 
related to this issue because all documents related to the Thermo-Lag issue at 
Comanche Peak were placed in the local Public Document Room associated 
with Comanche Peak in a timely fashion. Moreover, tbe NRC Staff outlined tbe 
documents in tbe public domain in its August 19. 1992 response to tbe NIRS 
Petition and Addendum. which CFUR had joined. Likewise, CFUR fails to 
identify any single expert or summarize tbeir proposed testimony. In short, as 
we noted in response to its 1988 attempt to reintervene, CFUR has "identified no 
special expertise or experience that its members possess which would enable it 
to address those issues." Comanche Peak. CLI-88-12, 28 NRC at 611. Instead, 
all we have before us are "vague assertions ••• [tbat] are insufficient." Grand 
Gulf, ALAB-704, 16 NRC at 1730.4 

"While CFUR', petitim fails to dcmonstnle any ability to ccntribute to the clevdopment of a IOIl11d record. we 
hIVe invited CFUR to address ils conccms aver the installatim of Thermo-Llg at Comanche Peak Unit 2 01\ 

March IS, 1993. at the meeting in which the LicalSCC and the NRC Staff will JeView the status cl the Unit 2 
(Contituud) 
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F'malIy, the fifth factor, the potential for delay if the petition is granted, 
weighs heavily against Petitioner. Granting CFUR's request will result in the 
establishment of an entirely new formal proceeding, not just the alteration of 
an already established hearing schedule. As the Appeal Board noted in ALAB-
704, addressing a similar situation in which a petition for late intervention was 
filed after issuance of the low-power license in an uncontested proceeding, "it is 
manifest to us that the grant of an intervention petition at this very late hour, after 
the Director of Nuclear Reactor Regulation has issued a low power operating 
license in an uncontested proceeding, will perforce broaden the now non-existent 
adjudicatory issues and delay conclusion of the proceeding." Grand Gulf, 
ALAB-704, 16 NRC at 1730. See, e.g., Long Island Ughting Co. (Jamesport 
Nuclear Power Station, Units 1 and 2), ALAB-292, 2 NRC 631, 650-51 (1975) 
(opinion of Mr. Rosenthal speaking for the entire Board on this point). 

IV. CONCLUSION 

In conclusion, reinstating a formal OL proceeding for Comanche Peak Unit 
2 at this stage would certainly prolong the licensing process and delay the 
licensing of Unit 2 while CFUR has provided no reason to believe that useful 
light would be shed on the issue it seeks to raise in the process. Balancing the 
unjustified lateness of the petition, CFUR's absolute failure to demonstrate that 
it can contribute to the development of the record, and the delay that would result 
from the institution of an adjudicatory proceeding in an otherwise uncontested 
proceeding in which a low-power license has already been issued, against the two 
minor factors in CFUR's favor, we conclude that the petition for late intervention 
should be denied. 

It is so ORDERED. 

Dated at Rockville, Maryland. 
this 9th day of March 1993. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

full·power Iiccmc. We have extended this invitatim 10 speak at this previously lChedulcd meeting In the interest 
or openness, noc:ogniz:ina that this will nct delay the proceeding « adversely affect any party. This doca nct 
c:mfel' party atalDl m CRJR and the meeting doca nct c:mstitutc an adjudicatory proceeding within the meaning 
or ICCtion 189a or the Atomic Energy Act.. 

167 



Cite as 37 NRC 168 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Planque 

CU-93-5 

In the Matter of Docket No. SD-312-DCOM 
(Decommissioning Plan) 

SACRAMENTO MUNICIPAL UTlLITY 
DISTRICT 

(Rancho Seeo Nuclear Generating 
Station) March 15, 1993 

The Commission denies the intervenor's motion for reconsideration of CU-
93-3 which, inter alia, granted intervention as a mat~ of discretion, admitted 
one contention, permitted amendment of another, and affirmed the Atomic Safety 
and Licensing Board's rejection of all other contentions. 

RULES OF PRACTICE: STAFF AUTHORITY 

There is no general duty, even in contested proceedings, for Staff to inform 
an intervenor of Staff's every communication with the licensee that takes place 
during the usual course of Staff's review of an application. 

RULES OF PRACTICE: RESPONSIBILITIES OF PARI1ES 

Staff and licensee have an obligation to keep the licensing board and 
intervenor apprised of any relevant and material new information. 
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ORDER 

On March 5, 1993, Environmental and Resources Conservation Organization 
(ECO) filed a petition for reconsideration of portions of the Commission's March 
3, 1993 Memorandum and Order, CU-93-3, 37 NRC 135. The Memorandum 
and Order addresses Eoo's appeal of an Atomic Safety and Licensing Board's 
August 20, 1992 order which denied ECO's intervention petition and request for 
hearing on the Nuclear Regulatory Commission (NRC) Staff's proposed order 
approving of a decommissioning plan for, and authorizing decommissioning of, 
the Rancho Seco Nuclear Generating Station (Rancho Seco). In CU-93-3, the 
Commission granted ECO intervention as a matter of Commission discretion 
and established a schedule for the filing of any amended or supplemental 
contentions with respect to certain aspects of the decommissioning plan. ECO 
now makes two requests: (1) that we extend the time for filing a contention 
on the decommissioning funding plan and, (2) that we also expand our order 
to require the Licensee, the Sacramento Municipal Utility District (SMUD), to 
inform ECO of the substance of oral as well as written communications with 
the NRC Staff. SMUD opposes ECO's requesll 1be Staff also opposes ECO's 
request for an extension of time.2 

First, ECO requests that the time for filing an amended contention consis
tent with our order on the decommissioning funding plan be extended from the 
original 14 days provided in , V.2 of the Commission's order to 19 days from 
service of any documentation submitted to ECO by SMUD in accordance with 
, V.4 of the Commission's order.' Eoo asserts that it needs the additional time 
to review any correspondence that the Licensee provides ECO in accordance 
with' V.4 of the aider. The order provided 14 days from the date of its' service 
for SMUD to provide ECO with such correspondence and for ECO to file an 
amended funding plan contention. In its response to ECO's petition, SMUD 
objects to granting additional time in view of the availability of SMUD's corre
spondence at the time the Commission's order was issued, in the Commission's 
public document room. SMUD asserts that none of the documentation relates to 
decommissioning funding, but more importantly, that it provided EeO by hand 
delivery on March 9 the documents specified in , V.4 of our order. 

lIJccnscc" Rerpanae to ECO', Pclition for Reconsidcntion (MardI 9,1993) (hereinafter IJccnscc', Reapcnac). 
On Matdt 10, 1993, the IJcmsec filed its own motiCII for recauidcration of Cll·93-3. The Commission will 
add=s Ihat motion in due coane.. Our decision h~ is wilhout tnjudice to 0Ilr c:onsidcntion of the 1Jccmec', 
motion. 
2NRC Staff', OppcsitiCII to ECO', Pclition for Rcconsidcration (MardI 12, 1993) (hereinafter Staff', Opposition). 
3 S~~ 37 NRC at 154, ISS. In Cll·93-3, we pc:rmiucd an opporwnity to file an amended CCXIICztIion in 1i&bt of 
appuent c:atfusiCII aver the Ilect'SSUy clan aemptiCII fmn Canmission regulations wiIh n:spec:t to approving 
a perlod of time for collecting fundi to compensate for any ,hortfall of decommissioning funds for I plant like 
Rancho Scco that ceuea operatiCII before Ihe full term of its operating license expires. Id. It 148-49. 
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· In view of SMUD's prompt submittal of the documents to ECO, we do not 
see any compelling reason to grant ECO additional time to file a contention.· 
Our order did not abrogate the applicability of 10 C.P.R. § 2.710 which permits 
additional time for filing depending on the method of service used on a party. 
By virtue of service of CLI-93-3 on ECO through the United States mail, ECO 
has until March 22 to file its contention. Thus, ECO will have had 12 days to 
review SMUD's documents before the day its contention is due to be filed. We 
see no substantial reason to grant ECO's request for additional time in which to 
file a contention on the decommissioning funding plan. 

Second, ECO requests that the Commission require SMUD to provide ECO 
not only with correspondence between SMUD and the Staff, but also with other 
information provided to Staff by means other than written communications, e.g., 
in face-to-face meetings. SMUD objects to this request and states that it has 
identified no "information" other than the documents it provided in response to 
, V.4 of the order.' 

We see no reason to expand the reach of our order beyond service of 
correspondence (i.e., documents) exchanged between SMUD and the Staff. 
ECO apparently would have us require SMUD or the Staff to apprise ECO 
of any other communication, presumably by requiring that the substance of the 
communications be reduced to writing. We would expect the Staff to confer with 
SMUD representatives by telephone or in meetings during the usual course of 
the Staff's review of SMUD's decommissioning plan and the Staff's preparation 
of its own safety and environmental reviews. See 10 C.P.R. § 2. 1 02(a) (1992). 
Even in contested proceedings, however, there is no general duty to inform 
all parties of the occurrence or substance of every such communication. See 
Northeast Nuclear Energy Co. (Montague Nuclear Power Station, Units 1 and 
2), LBP-75-19, 1 NRC 436, 437 (1975). Nonetheless, as we noted in CLI-93-3, 
37 NRC at 152 n.46, we expect Staff and SMUD to adhere to their obligation 
to keep the Licensing Board and ECO informed of relevant and material new 
information. See Duke Power Co. (William B. McGuire Nuclear Station, Units 1 
and 2), ALAB-143, 6 AEC 623, 625 (1973). Ruther, as a matter of practice, the 
Staff has followed an open meeting policy for meetings between the Staff and 
license applicants. See "Open Meetings and Statement of NRC Staff Policy," 43 
Fed. Reg. 28,058 Qune 28, 1978). Although we expect that the Staff and SMUD 
may confer on SMUD's submittal, any decision on SMUD's decommissioning 

·We nced not determine whether the com:spmclcncc provided to ECO by SMUD in a=mIance with CIUl Older 
has any bearing m the dc:canmissioning funding pbn. SMUD has idcn1i1ied 13 cIoauncnlS lhat fall within , VA 
of the Older, ICCOrding to the list lhat SMUD provided with irs RSpOIISC to ECO'. petition for m:onsidcration. 
'WlIh respect to the ICCOnd request in ECO'. petitim for n:cmsidcntim, the Staff "docs n~ object to broadening 
the won! 'com:spmclcncc' to 'cIocuments,' but [Staff] dOCI n~ undcmand how nm·recorded mlterlal. if my, can 
be .c:rvcd 0II1hc putics." Staff'. 0pp0aiIi0n at 3 0.1. Our original order used the 'II'tlrds "c:otrespondence" and 
"documcnlS" interchangeably. 37 NRC It IS2-S3. SMUD Ippcan to have intcrprctccI CIUl Older c:orrec:\ly. Sa 
Lic:emcc'. Rcapcme 11 2·3. 
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plan must rest on the public record, not on undisclosed oral communications. 
Therefore, we see no purpose in burdening SMUD or the Staff with a general 
duty to memorialize and inform ECO of their past or future oral communications. 

For the reasons stated in this order, we deny ECO's petition for reconsider
ation of CU-93-3.Ci 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 15th day of March 1993. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

CiCcmmissioner Remidt wculd gnnt ECO'. mJUCSt foc .dditicnaJ. time. CcmmissiClller Curtiss was not available 
foc the affirmation of this order; if he had been presatt, he wculd have ~ it. 
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Cite as 37 NRC 172 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Planque 

CU-93-6 

In the Matter of Docket Nos. 50-424-0LA-3 
50-42S-0LA-3 

GEORGIA POWER COMPANY. et sl. 
(VogUe Electric Generating Plant, 

Units 1 and 2) March 18, 1993 

The Licensee, Georgia Power Company, applied for a stay pending appeal of 
the licensing board's order, LBP-93-5, 37 NRC 96 (1993), granting intervention 
to Allen L. Mosbaugh in an amendment proceeding concerning the transfer of 
operating authority under the licenses. Because the Licensee's principal ground 
for a stay, i.e., its objection to proceeding with discovery during the pendency of 
a criminal investigation of the Licensee and its employees, was related to Staff 
objections to discovery still before the Licensing Board for determination, the 
Commission refers the stay application to the Licensing Board for consideration. 

ORDER 

The Licensee, Georgia Power Company (GPC), has filed a timely appeal un
der 10 C.F.R. § 2. 714a (1992) of a Memorandum and Order, LBP-93-5, 37 NRC 
96 (1993), issued by the Atomic Safety and Licensing Board in this proceed
ing. The proceeding concerns a proposed amendment to transfer the operat
ing authority under the licenses for the Vogtle Electric Generating Station from 
GPC to Southern Nuclear Operating Company (SNOC). In its memorandum and 
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order, the Licensing Board granted the petition for intervention filed by Allen L. 
Mosbaugh and admitted a single contention for litigation which, in sum, alleges 
that SNOC does not ~ve the requisite character, competence, and integrity to 
be an NRC licensee. 37 NRC at 111. GPC contends on appeal that the Board 
erred in concluding that Mr. Mosbaugh has established standing and that he has 
proffered a good contention. 

Concurrently with its appeal, GPC has also filed an application under 10 
C.F.R. § 2.788 (1992) for a stay of the Licensing Board's order pending a 
Commission decision on its appeal. The NRC Staff has responded on March 16, 
1993, by supporting GPC's stay application, although the Staff opposes GPC's 
appeal. Mr. Mosbaugh has asked for additional time to respond to GPC's appeal 
and stay application, which the Commission is granting by separate order. In 
addressing the criteria for a stay in section 2.788(e), GPC argues that it will 
suffer irreparable injury because -

[i]f the Board's Order is not stayed, OPe employees could be subject to depositions and 
interrogatories on precisely Ihe lIDIe issues that are being investigated by Ihe DOJ [U.S. 
DepaJ1menl of Justice]. This situation has the potential for undermining the Futh Amendment 
privilege rights of GPC employees, expanding the rights of criminal discovery beyond the 
limits of Federal Rule of Criminal Procedure 16(b), exposing the basis of GPC's and its 
employees' defenses to any criminal prosecutioo in advance of trial. or otherwise prejudicing 
the case. 

GPC's Application for a Stay at 4. 
In LBP-93-S, the Licensing Board ordered the parties to negotiate an appro

priate schedule for discovery or to file by March 8, 1993, each party's suggested 
discovery and trial schedule. The NRC Staff was also directed to show cause 
why discovery of prosecution-related documents should not commence. 37 NRC 
at Ill. On March 8, the Staff filed a response to the Board's order in which the 
Staff maintains that discovery against the Staff related to ongoing investigatory 
efforts should be deferred in order to avoid possible prejudice to OOJ's consid
eration of possible criminal prosecution as well as to potential NRC enforcement 
actions. TIle Staff estimates that the pending investigations will be complete in 
approximately 6 months. The Staff reiterates many of the same arguments that it 
made before the Licensing Board in its reply supporting GPC's stay application. 

Although GPC and the Staff argue different grounds, their positions are 
rooted in the same underlying cause, a pending criminal investigation and 
potential prosecution, and they seek simUar relief through deferred discovery. 
GPC alludes to the Board's discussion of the Staff's concerns with proceeding 
with discovery, but it does not appear that GPC has put its own objections to 
certain discovery before the Board. Under these circumstances, the Commission 
is referring GPC's application for a stay and the parties' responses to the 
Licensing Board for consideration in conjunction with the Board's resolution 
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of the Staff's position on discovery and its fashioning of an appropriate order 
governing discovery and other prebial matters. This approach will permit the 
Licensing Board to address GPC's and the Staff's related, though distinct, claims 
in a coherent manner and will avoid the possibility that the Board and the 
Commission separately may reach inconsistent results. To the extent that the 
Licensing Board may require a greater specification of GPC's claims of harm, 
the Commission does not object to the Board's solicitation of additional filings 
from GPC and the other parties. 

Our referml is without prejudice to GPC's or any other party's filing of 
a subsequent application'for stay under 10 C.F.R. §2.788 or for interlocutory 
review under 10 C.F.R. § 2.786(g), provided the pertinent criteria are met, in the 
event a party believes it has been aggrieved by a future Licensing Board order. 
The Commission is reviewing GPC's appeal of LBP-93-S and will decide the 
appeal in due course. 

For the reasons stated in this order, GPC's application for stay dated March 4, 
1993. and the parties' responses thereto (including Mr. Mosbaugh's response, 
due to be filed on March 22) are hereby referred to the Licensing Board for 
further consideration consistent with this order. 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 18th day of March 1993. 

For the Commission1 

SAMUEL J. CHILK 
Secretary of the Commission 

1 Cammissiooer Remidt _ not availablo for the affirmation cL thiJ Order; uho had been ptelcnt. he would havo 
app1'll'l'ed tho Order. 
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In the MaHer of 

Cite as 37 NRC 175 (1993) CU-93-7 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Planque 

Docket No. 4O-8027-MLA 
(Source Material License 

No. SUB-1010) 

SEQUOYAH FUELS CORPORAnON March 18, 1993 

The Commission acknowledges Sequoyah Fuels Corpomtion's notification to 
NRC of the withdrawal of its application for a materials license amendment per
taining to groundwater monitoring, treats it as a request to withdraw the appli
cation, and grants permission for withdrawal of the application. Consequently, 
the Commission denies a request by Native Americans for a Clean Environment 
and the Cherokee Nation for a hearing on the materials license amendment 

RULES OF PRACTICE: LICENSE AMENDMENT (WITHDRAWAL 
OF APPLICATION) 

The Commission will treat a licensee's announced withdrawal of a license 
amendment application prior to a notice of hearing as a request to the Commis
sion, pursuant to 10 C.F.R. § 2.107(a), for permission to withdraw the applica
tion. 
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MEMORANDUM AND ORDER 
(Ruling on Request ror Hearing and Request ror 

Withdrawal or Application) 

I. SYNOPSIS 

This responds to the Request for Hearing, including a request to be admitted 
as intervenors, filed on August 19, 1992, by Native Americans for a Clean 
Environment and the Cherokee Nation (hereafter "Petitionersj, with respect to 
the application of Sequayah Fuels Corporation ("SFC"), dated April 1, 1992, 
for amendment of Materials License No. SUB-I0lO. On July 21, 1992 (57 Fed. 
Reg. 32,244), the NRC published notice of the opportunity to request a hearing 
pursuant to the requirements of 10 C.F.R. Part 2, Subpart L, "Informal Hearing 
Procedures for Adjudications in Materials Licensing Proceedings." 

For reasons stated below, SFC's withdrawal of the application is acknowl
edged, deemed to be a request for permission to withdraw the application, and 
is granted without prejudice. Consequently, the Petitioners' request for hearing 
on the application is denied. 

n. mE PARrIES' PosmONS 

A. SFC's Withdrawal 

SFC's license amendment application pertains to implementation of SFC's 
revised Groundwater Monitoring Plan dated March 31, 1992. By letter dated 
September 2, 1992, SFC natified the NRC of its withdrawal of its request for 
license amendment. On the same date, counsel for SFC asked that the NRC 
deny the request for hearing regarding the license amendment since SFC had 
withdrawn its request far the amendment. 

In connection with the withdrawal, SFC stated that its new Groundwater 
Monitoring Plan would be incorporated into a revised license renewal application 
that would be filed on September 30, 1992, in the pending renewal proceeding. 
SFC declared that the potential benefits of an immediate amendment to its license 
did not warrant the additianal costs of separate hearings. SFC also advised that 
it would continue compliance with its existing license requirements as well as 
perform additional tasks under the proposed plan until the license renewal is 
issued. 
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B. Petitioners' Response 

By letter dated September 11, 1992, the Petitioners responded to SPC's 
effort to withdraw the license amendment and obtain a denial of the request 
for a hearing. They contended that the proposed changes to the grOlmdwater 
monitoring plan constitute an amendment to SOC's operating license, for which 
a hearing is required under section 189(a) of the Atomic Energy Act, 42 U.S.C. 
§ 2239(a). They argued that withdrawal of the license amendment application 
and resubmission of the same proposed changes in the pending license renewal 
proceeding would be an illegal and indefinite postponement of hearing on the 
license amendmenL 

Petitioners declared that NRC review of SPC's revised groundwater moni
toring plan must proceed expeditiously since SOC has seriously contaminated 
groundwater under the plant and even the revised Plan is inadequate to avoid 
further contamination and risk to the public. They also cited the Commission's 
directive that NRC Staff expedite preparation of an environmental assessment 
("EAj for license renewal. Memorandum from Samuel J. Chilk to James M. 
Thylor re: Staff Requirements - Briefing on Status of Restart of General 
Atomic's Sequoyah Fuels Facility at 3 (March 27, 1992). In addition, they 
cited the NRC Staff's commitment to expedite review of the license amendment 
application. SECY-92-132. Memorandum from James M. Thylor to the Com
missioners re: Restart of Sequoyah RIels Corporation Facility at 6 (April 14, 
1992).1 

C. SFC's Reply 

In a letter dated September 15, 1992. SFC replied to the arguments for 
a hearing that Petitioners had presented in their September II, 1992 letter. 
SFC contended that the license amendment was not required since additional, 
voluntary groundwater monitoring beyond that required by the current licensing 
requirements does not require a license or constitute a license amendmenL SFC 
declared that the Petitioners have no right to a hearing since there has been no 
license amendment or other agency action requiring a hearing and the request for 
the license amendment is withdrawn. In addition, SFC stated that a hearing on 
the withdrawn license amendment is not necessary to a decision by NRC Staff 
on whether information, including data from the voluntary program, is sufficient 
to support preparation of the EA or additional action by SFC is required. 

1 By letter to the Commission. d.t!cd October 21, 1992. Petitioners otrc:ml further argument in support or their 
view !hat a bcarlng 011 Ibc revised groundwater monitming plan abould not be dchycd until !11 consideration u 
part of the license mlCTftlapplication. In pertiI:ular,lhcy cited =ults 1M obsezvatims in NRC Inspection Report 
92-26 (October 13. 1992) concerning the Sequoyab Fuels uranium processing plant. 
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~ indicated that its voluntary commitment to continue the new program as 
well as the existing groundwater mOnitoring program until action on the license 
renewal application made the same information available to NRC Staff that was 
subject to Staff's expedited review of the license amendment application. SFC 
also declared that Petitioners would be able to raise their objections to the new 
plan, and any reliance in the EA on the results of such a program, in the license 
renewal proceeding.2 

D. SFC's Plans lor Continued Operations 

By letter to the NRC, dated November 23, 1992, SFC advised that it intended 
to place licensed operations at Gore, Oklahoma, in "standby mode." Specific3Ily, 
SFC stated its intent to: (1) "clean out" its facility for conversion of yellowcake 
ore concentrates to UP, and then place it in standby mode, within 60 to 90 days; 
and (2) place its facility for reduction of UP, to up. in standby mode after 
restart of that facility (with the NRC's approval) and fulfillment of an existing 
contract3 

By letter dated February 16, 1993, SFC notified the NRC that it had decided 
to proceed with decommissioning of the UF, facility. It stated that it also 
planned to proceed with decommissioning of the facility for reducing UP, to 
up. by July 31, 1993, or earlier, after fulfillment of an existing contract Thus, 
SFC advised that it was terminating activities involving materials authorized 
under License No. SUB-I0IO, effective July 31, 1993, or earlier. SFC requested 
termination of the license and submitted a Preliminary Plan for Completion of 
Decommissioning ("PPCDj. In addition, SFC advised that it would be filing a 
motion in its license renewal proceeding for withdrawal of its license renewal 
application as of July 31, 1993, or earlier, and for termination of that proceeding. 

In its letter, SFC also expressed its understanding, under the provisions of 
10 C.F.R. §40.42(e), that SFC must comply with all provisions of the license 
applicable to continuing activities until the NRC notifies SFC that the license is 
terminated. In specific regard to environmental monitoring, the PPCD provides 
that SFC is performing environmental monitoring in accordance with Chapter 5 
of its license and the additional commitments contained in its letter to the NRC, 
dated September 2, 1992. The PPCD also states that u(p]roposed changes to 
the license mandated monitoring, or changes to the program to reflect reduced 

2In Iheir Request for Hearing on Ihe license amendment application, fditionen nctecl lhat "[I]he ground .... ter 
mmitaring iAucs m-r in this procccc!ing c:autiwtc a IUbret oC!he concems raised by NACE and !he ~ 
Nation in Iheir petitions to intczvme in !he license mICWIl cue. ••• " Request Cor Heuing at 2 (Aug. 19, 1992>. 
3 At. p>blic medina with NRC Staff on December I, 1992, SFC lUted, boweva-,lhat it might pwsuc renewal 
of ita dcCcme cmtnct auoc:iated with reduction oC UP 6 to up •. 
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activities, will be submitted for NRC approval in the PCD [plan for Completion 
. of Decommissioning] or in earlier submittals." 

m. DISCUSSION 

Neither SFC nor the potential intervenors refer to 10 C.P.R. § 2.107(a), which 
is the controlling NRC regulation for the withdrawal of applications. It provides: 

The Cmunission may pennit an applicant to withdraw an application prior to the issuance 
of a notice of hearing on such terms and conditions as it may prescribe, or may, on receiving 
a request for withdrawal of an application, deny \he application, or dismiss it with prejudice. 
Withdrawal of an application after the issuance of a notice of hearing shall be on such terms 

as \he presiding officer may prescnbe. 

Accordingly, the Commission will treat the announced withdrawal as a request 
for permission to withdraw the application.4 

The Petitioners' suggestion that SFC's implementation of the Groundwater 
Monitoring Plan amounts to a license amendment overlooked the thrust of SFC's 
actions. SFC stated that, until license renewal was issued, it would continue 
compliance with the existing licensing requirements, but would also perform 
the additional groundwater monitoring actions specified in the Plan. 

SFC's notice of termination of licensed activities, along with its request for 
termination of its license and its anticipated motion for termination of the license 
renewal proceeding, making it virtually certain that any disputes regarding the 
Groundwater Monitoring Plan will not be adjudicated in the license renewal 
proceeding. Under these circumstances, however, the Commission believes 
that any necessary NRC action regarding the plan should be addressed in 
decommissioning or enforcement actions or proceedings. 

Thus, the Commission concludes that there are sufficient grounds for per
mitting withdrawal of the application. The Commission also does not foresee 
substantial prejudice to the Petitioners as a result of this dismissal. Consequently, 
the withdrawal shall be permitted without prejudice and without any terms or 
conditions. In addition, there is no need to refer the Request for Hearing to 
the Atomic Safety and Licensing Board Panel since permission to withdraw the 
application is granted. 

4 Set Pacific Gas atuJ Electric Co. (Stanislaus Nuclear Project, Unit I), CIl·82·S, IS NRC 404, 40S (1982). 
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IV. CONCLUSION 

For the foregoing reasons, SFC's request for withdrawal of its license 
amendment application dated April 1, 1992, is granted without prejudice. The 
Request for Hearing filed by Native Americans for a Clean Environment and 
the Cherokee Nation on August 19, 1992, is denied. 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 18th day of March 1993. 

For the Commission' 

SAMUEL J. CHll.K 
Secretary of the Commission 

'Commissioner Rcmidt was not present fer the affumation of this Order; if he hid been pn:sc:n!. he would have 
approved iL 

180 



In the Matter of 

Cite-as 37 NRC 181 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Planque 

CU-93-8 

Docket No. 30-160S5-0M 
(EA 87-139) 

(Decontamination Order) 
(Byproduct Material LIcense 

No. 34-19089-01) 

ADVANCED MEDICAL SYSTEMS, INC. 
(One Factory Row, 

Geneva, Ohio 44041) March 30, 1993 

The Commission denies Advanced Medical Systems' (AMS) petition for 
review of a licensing board order, LBP-92-36, 36 NRC 366 (1992), that 
dismissed as moot a challenge to two immediately effective decontamination 
orders issued by the Nuclear Regulatory Commission (NRC) Staff to AMS. 
The Commission also denies AMS' request for consolidation of all proceedings 
involving the Licensee. 

COMMISSION PROCEEDINGS: PETITIONS FOR REVIEW 

In determining whether to grant, as a matter of discretion, a petition for 
review of a licensing board order, the Commission gives due weight to the 
existence of a substantial question with respect to the considerations set forth 
in 10 C.F.R. §2.786(b)(4) (1992). 
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MOOTNESS 

The mootness doctrine derives from the Constitution's limitation on federal 
courts' jmisdiction to "cases" or "controversies." Although the Commission 
is not strictly bound by the doctrine, the agency's adjudicatory tribunals have 
generally adhered to the principle. 

MOOTNESS 

A case is moot when there is no reasonable expectation that the matter will 
recur and interim relief or intervening events have eradicated the effects of the 
allegedly unlawful action. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

The Atomic Safety and Licensing Board has dismissed as moot a long
pending proceeding on two related decontamination orders that the Nuclear 
Regulatory Commission (NRC) Staff issued to Advanced Medical Systems, Inc. 
(AMS), a byproduct materials licensee. LBP-92-36, 36 NRC 366 (1992). AMS 
has petitioned the Commission for review of the Board's order in accordance 
with 10 C.P.R. § 2.786(b). Although AMS has taken the underlying action 
required by the orders and does not contest the necessity of the decontamination 
measures, AMS claims that the proceeding is not moot and insists that it is 
entitled to litigate the legitimacy of the Staff's use of immediately effective 
orders to require AMS to decontaminate its facility. The NRC Staff opposes 
AMS' petition for review. ·Upon consideration of these filings and the record 
of the proceeding, the Commission finds no clear error or substantial question 
requiring our review. AMS' petition is, therefore, denied. 

II. BACKGROUND 

The proceeding stems from two Staff orders issued in 1987. The first order, 
issued on July 23, 1987, modified AMS' license to require AMS to commence 
decontamination and other related facility modifications by August 31, 1987. 
52 Fed. Reg. 28,366 (July 29, 1987). The order descnoed the existence of 
significant contamination and radiation levels at AMS' facility on London Road 
in Cleveland, Ohio, and recited the history of the Staff's efforts to obtain 
commitments from AMS to develop and implement plans for decontamination 
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of the facility. After several communications with AMS, the Staff amended 
AMS' license on June 25, 1986, to require AMS to submit within 60 days 
a decontamination plan for the facility and a contract for decontamination 
by a qualified contractor. Mter AMS identified a contractor in July 1986 
and a schedule for developing a decontamination plan, the Staff extended the 
time for submittal of the plan. AMS submitted a decontamination plan and 
an associated schedule for its completion in September 1986, and the Staff 
thereafter issued a license amendment in October 1986 to require initiation 
of decontamination in accordance with the plan by December 22, 1986. One 
day after this deadline had passed, AMS requested that the license condition 
requiring initiation of decontamination be put in abeyance pending resolution of 
a separate suspension order then in effect against AMS for alleged violations of 
AMS' license conditions pertaining to service and maintenance of teletherapy 
units supplied to its customers. The Staff declined such relief, but AMS further 
requested in March 1987 that its license be modified to defer commencement 
of decontamination until March I, 1988. 

As a result of the lack of progress toward decontamination of AMS' London 
Road facility and AMS' violation of specific license conditions pertaining 
to decontamination activities, the Staff issued its "Order Modifying License, 
Effective Immediately, and Demand for Information" on July 23, 1987. In 
view of the continuing degradation of radiological conditions at the site and the 
potential for significant radiation exposures, and the lack of adequate assurance, 
as evidenced by AMS' failure to meet the terms of its license, that AMS would 
undertake decontamination of its facility, the Staff found that the public health, 
safety, and interest required commencement of decontamination in accordance 
with AMS'Ucense conditions by August 31,1987. The Staff therefore made the 
order "immediately effective" in accordance with the provisions of 10 C.P.R. 
§§ 2.201 (c) and 2.204 (1987). 

AMS demanded a hearing on the order, arguing that AMS had taken 
reasonable steps to undertake decontamination but that the NRC itself had 
blocked its efforts through delay in reviewing AMS' plans, imposition of 
unreasonable requirements, and a suspension of AMS' license. AMS also 
challenged the basis for making the order immediately effective. 

AMS subsequently requested relief from the order because its contractor 
for the decontamination work had gone out of business. The Staff permitted 
adjustments in the schedule and plan in a "Confirmatory Order Modifying 
License, Effective Immediately" issued on October 3D, 1987.1 AMS further 
demanded a hearing on the October order, alleging that the relief granted by 

152 Fed. Reg. 43.693 (Nov. 13. 1987). AlIhough labeled Mconfinnatory." AMS had not cmsented 10 amy of the 
onIcr; the mer only Mcmfirmed" Slaff'. agn:crnmtlo provide AMS relief' from aorne of the requirements of the 
earlier mer. 
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that order did not resolve the underlying controversy over the appropriateness 
of issuing an order to AMS in the first instance or over the Staff's invocation 
of its power to make the order immediately effective. 

AMS' hearing requests were referred to the Licensing Board. Although there 
was consideration of whether the Board could conduct some sort of "prelimiruuy 
hearing" on the immediate effectiveness of the orders, the Licensing Board 
eventually determin~ at a prehearing conference on July 20, 1988, to grant 
AMS' request to hold the proceeding in abeyance pending completion or 
resolution of the remaining actions under the order. Te. 42-43, 47. Although 
AMS' counsel suggested that some settlement with the Staff might be reached, 
he maintained that the Staff's use of immediately effective orders would remain 
a litigable issue even after the underlying requirements of the orders had been 
satisfied. Te. at 40. AMS completed the decontamination activities under the 
order to the Staff's satisfaction in 1989, a point that the Staff has repeatedly 
stressed to AMS and the Licensing Board. See LBP-92-36, 36 NRC at 367 n.4. 

The Staff'unsuccessfully sought to reach an agreement with AMS to dismiss 
the proceeding. Failing that, the Staff then sought, and the Licensing Board 
granted, dismissal on grounds of mootness. The Licensing Board rested its 
determination primarily on the fact that AMS had satisfied the decontamination 
requirements of the Staff's orders. Because the decontamination had been 
completed, the Licensing Board believed it impossible to fashion any remedy 
even if AMS were able to convince the Board that the orders had been 
improperly issued. Thus, the- intervening cleanup rendered the controversy moot, 
and the Board saw no exception to the mootness doctrine.2 

m, ANALYSIS 

In determining whether to grant, as a matter of discretion, a petition for review 
of a licensing board order, the Commission gives due weight to the existence 
of a substantial question with respect to considerations set out in 10 C.P.R, 
§ 2.786(b)(4) (1993). The considerations set forth in section 2.786(b)(4) are: 
(i) a clearly erroneous finding of material fact; (ii) a necessary legal conclusion 
that is without governing precedent or departs from prior law; (iii) a substantial 
and important question of law, policy, or discretion; (iv) a prejudicial procedural 
error; and (v) any other consideration deemed to be in the public interest 
Although AMS does not reference the particular criteria in section 2.786(b)(4), 
we understand its petition to allege that the Licensing Board departed from 
prior law and committed a prejudicial error in dismissing the decontamination 

2LBP.92-36, 36 NRC at 368 n..7. The licensing Boanl also denied foc lack d jurisdic:tion AMS' motion to 
catSOlidate this proccoIing wiIh two other proceedings in which AMS' appeals an: pending befon: Ihe Commission. 
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proceeding as mooL Accordingly, AMS asks that we reverse the Licensing 
Board's order and further ~t we consolidate this proceeding with two others in 
which AMS' appeals are presently pending before the Commission.3 We have 
closely examined AMS' petition and the record of the proceeding, but AMS has 
not persuaded us that the Licensing Board committed a legal or procedural error 
warranting our further review or reversal of the Licensing Board's decision. 

The mootness doctrine derives from the Constitution's limitation on federal 
courts' jurisdiction to "cases" or "controversies." Flast v. Cohen, 392 U.S. 83, 
94 (1968). Although the Commission is not strictly bound by the doctrine, the 
agency's adjudicatory tribunals have generally adhered to the principle. See, 
e.g., Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 
1 and 2), ALAB-455, 7 NRC 41,54 (1978), remanded on other grounds sub 
nom. Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979). A case is moot when 
there is no reasonable expectation that the matter wiII recur and that interim 
relief or intervening events have eradicated the effects of the allegedly unlawful 
action. County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979). Even when 
an agency's order no longer has effect, a case may not be moot if it is "capable 
of repetition, yet evading review": i.e., if the challenged action was too short 
in duration to be litigated and there is a reasonable expectation that the same 
party will be subjected to the same action again. Southern Pacific Terminal Co. 
v. Interstate Commerce Commission, 219 U.S. 498, 515 (1911); Securities & 
Exchange Commission v. Sloan, 436 U.S. 103, 109 (1978); Center for Science 
in the Public Inter:est v. Regan, 7'1:1 F.2d 1161, 1170 (D.C. eir. 1984). 

There is no dispute that the decontamination actions required by the orders 
have been completed satisfactorily. Notwithstanding the Licensing Board's 
determination that its ability to fashion a remedy had been extinguished by 
completion of deContamination, AMS insists a litigable controversy remains. 
We understand AMS' argument to be twofold: first, that the Licensing Board 
erred in deCiding that no live controversy remained in view of the lingering 
effects of the orClers on AMS; and second, that the Board erred in deciding that 
the case did not fall within an exception to the mootness doctrine. 

With respect to the first part of AMS' argument, AMS claims that the orders 
continue to affect it because the orders wiII subject AMS to "heightened scrutiny 

3 Whatever the merits of Ihe licensing Board', determination of moolnen in the decontamination proceeding. 
Ihe Board propedy denied AMS' million for consolidation of two other proceedings involving AMS wirh Ihe 
decontamination proceeding. Because appeals ate pending before the Commiuim from Ihe Board', decisiatl in 
Ihc:sc olha proceedings,.ree LBP-9()'17, 31 NRC S40 (1990), and LBp·91·9, 33 NRC 212 (1991), the licensing 
Board mained no jurisdictim aver Ihose maIlerS. See Georria Power Co. (Vogtle Elcctri.c Generating Plant, 
Units 1 and 2), ALAB·8S9, 2S NRC 23 (1987). Moreover, we pc:rceive DO n:asm why we Ihoold consolidate Ihe 
proceedings; each proceeding involves IUbstantiaIly difi'ermt faelS and AMS makes no Ihowing IlIat consolidation 
will be conducive to the proper dispatch of Ihe proceedings and Ihe cnda or justice. Sec 10 C.F.R. § 2.716; Safety 
Uglot Corp. (Bloomsburg Site Deoontamination and license Renewal Denials), CU·92-13, 36 NRC 79, 89-91 
(1992). The Commissim expects to render decisions on AMS'S remaining appeals in Ihe ncar future. 
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and the potential for escalated fines." Petition at 8. Under the Commission's 
enforcement policy, similar violations identified in prior enforcement actions are 
considered in escalating enforcement actions or in assessing the amount of civil 
penalties if such violations occurred within the past 2 years or since the last 
inspection, whichever time period is longer. See 10 C.F.R. Part 2, Appendix 
C, § VI.B.2(c), Licensee Performance, & Table 2 (1993). To the extent that the 
Staff's orders are said to rest on a violation of AMS' license (i.e., AMS' failure 
to commence decontamination activities by the time prescribed in its license 
conditions), the violation would not be considered under the enforcement policy 
as a basis for escalating future enforcement actions because it occurred over 6 
years ago and was cited in.an order issued well over 5 years ago. The Staff 
has inspected AMS twice since the orders were issued - on November 14-
18, 1988, and January 23-26, 1990. See NRC Staff Response in Opposition 
to AMS' Combined Motion to Deny the Staff's Motion for Termination and 
Request for Order Compelling Staff Response to Interrogatories at 7. The Staff 
deems the orders satisfied. Thus, we can fathom no real possibility, absent some 
extraordinary circumstance n~t'described for us here, that the orders would be 
used as a basis for escalating any future enforcement sanction. 

The orders also do not appear to have any other collateral legal effects. 
Notwithstanding the orders, AMS' subsequent application for license renewal 
was granted in 1989:' In these circumstances, AMS' claim of future adverse 
effects from the orders is speculative and insufficient to overcome the 'Board's 
finding of mootness. See Friends of Keeseville, Inc. v. FERC, 859 F.2d 230, 
234 (D.C. Cir. 1988); Westmoreland v. National Transportation Safety Board, 
833 F.2d 1461, 1463 (11th Cir. 1987); B & B Chemical Co. v. EPA, 806 F.2d 
987,990 (11th Cir. 1986) .. 

AMS also claims that it has been subjected to "ongoing negative pUblicity" 
from the orders that the Board ignored in its determination of mootness. AMS 
Petition at 7. To be sure, AMS identified an NRC press release and a few 
newspaper reports that refer expressly or implicitly to AMS.5 However, neither 
the press release nor the articles refer to the ~rders. Although one article refers 
- without identifying AMS - to radioactive hazards requiring decontamination 
and other protective actions, the article focuses on a general NRC-sponsored 
study of radiation hazards related to sewage treatment. DaviS & Sammon, supra 

4 At the July 1988 prehearing carl'cn::nce, AMS counsel indicated that AMS was conccmcd with the potential 
effects of the orden m AMS' pending license renewal applicatim. Tr.49-50. 
5 See AMS' Combined Motim to Deny NRC Stair, Motim for Tcnninstim of Proceeding and Request for an 
Order That the NRC Staff Be Compd1cd to Respond to AMS' Interrogatories ••• ~d Cooperate with Discovery, 
at 8-10 (Sept. 2, 1992). AMS idmtiJies an NRC press release dated AprilS, 1992, and three Dewspaper articles: 
Dave Davis &; Bm Sammm, "Sewage Workc;rs ElIpOIed to Radiation." CkwlandPIabt Deakr, Aug. 30,1992, at 
IB; Jay Greene. "NRC SaY'S Cleveland A-. Sites Lag in Nuclear ClClD-Up," Ckwland Plaitl Deakr. Apr. 9. 
1992, at IB; Holly Yeager, "EPA Repent: Ohio', Home to 803 Radioactive Sites," Lab Cowtty News Herald. 
Apr. 9, 1992. at 6. 
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note 5. Any publicity stemming from the NRC press release and the remaining 
two articles was occasioned not by the 1987 orders but by the NRC's inclusion of 
AMS in the agency's "Site Decommissioning Management Plan" (SDMP). See 
"Action Plan to Ensure Timely Cleanup of Site Decommissioning Management 
Plan Sites," 57 Fed. Reg. 13,389 (Apr. 16, 1992). The SDMP applies to 
some 40 sites for which the NRC has identified a need for decontamination. 
AMS remains on the SDMP list because "the NRC's estimated cost for final 
decommissioning exceeds Licensee's financial assurance statement" SECY-92-
200, Updated Report on Site Decommissioning Management Plan, at 50, Table 2 
(May 29,1992); see also id., Appendix A, at A7-AI0. The SDMP also indicates 
that future action will be required to address contamination in AMS' liquid waste 
holdup tank room ("WHUT"). Decontamination of the WHUT was originally 
within the scope of the 1987 orders, but the Staff agreed to AMS' proposal to 
seal the room and to defer development and implementation of decontamination 
plans to some future date.6 Thus, publicity given to the possibility of future 
actions under the SDMP is not fairly traceable to the 1987 orders. In any 
event, AMS did not provide the Board with any showing that AMS had suffered 
any specific and direct injury to its business from the publicity. Cj. Reeve 
Aleutian Airways. Inc. v. United States. 889 F.2d 1139, 1143 (D.C. Cir. 1989) 
(demonstration of particular adverse effects on airline's business). 

AMS also argues that the proceeding faIls within the exception to the 
moobless doctrine for cases that are capable of repetition but that will otherwise 
evade review. Petition at 8. To fall within the exception, AMS must demonstrate 
that the challenged action was too short in duration to be fully litigated prior to 
its cessation or expiration and that there is a reasonable expectation that AMS 
will be subjected to the same action again. Weinstein v. Bradford. 423 U.S. 147, 
149 (1975). AMS argues that the decontamination orders were "fleeting" events 
and that AMS can reasonably expect that it will be subjected to such orders in 
the future. Petition at 8. 

The moobless exception is typically applied in circumstances in which a 
short-term action expires by its own force before the underlying basis for the 
action can be adjudicated. See, e.g .• Securities & Exchange Commission v. 
Sloan. 436 U.S. 103, 109-10 (1978) (20-day suspension); ConnAire. Inc. v. 
U.s. Department of Transportation. 887 F.2d 7'13 (6th Cir. 1989) (120-day 
suspension). As the Staff notes, the orders here were hardly short-lived, fleeting 
actions, particularly in view of the 2-year time period that it took to achieve 
compliance with the orders. NRC Staff Response in Opposition to AMS' 
Petition for Review at 7 n.7. Thus, this order does not faIl within the category of 
short-term orders contemplated under the exception. Contrary to AMS' charge 

6 Su Leuer from c.E. Norclius. NRC' Region m. 10 Shc:ay Stein, AMS Counsel (Jan. 23, 1992). Staff plans 10 

review the IlaIDl d !bel wmrr in c:ormection with renllWal of AMS' licmsc in 1994. 
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of dilatory tactics by the Staff, AMS' own counsel suggested deferral of litigation 
pending completion of decontamination, resolution of action with· regard to the 
WHUT, and possible settlement of any remaining matters.' 

The orders do not appear reasonably capable of repetition. In this case, 
there is no genuine dispute over the appropriateness of the decontamination that 
AMS undertook; AMS only disputes the Staff's use of orders -and particularly 
Staff's invocation of the procedure to ~ake those orders "immediately effective" 
- to achieve the decontamination objective that AMS otherwise agrees was 
warranted. The orders themselves and the bases for making them immediately 
effective were truly sui generis in that they involved particular circumstances 
peculiar to AMS and the Cleveland site, which are unlikely to be repeated. They 
do not involve the application of any substantive regulatory rule or requirement, 
the interpretation of which is likely to be invoked again and again in subsequent 
agency actions. The Staff acknowledges that AMS has satisfactorily performed 
decontamination within the scope of the orders. Any future orders would be 
based on matters beyond the scope of the instant orders or on future intervening 
circumstances. Although AMS as a licensee is certainly subject to future orders,8 

the legitimacy of such orders is highly fact-dependent, and a mere possibility 
of future action is not sufficient to eclipse a finding of mootness. Friends of 
Keeseville, Inc. v. FERC, 859 F.2d at 234. 

Moreover, such orders and any immediate effectiveness proviSions would 
not evade review in the future. The Commission adopted procedural rules in 
1992 that provide for a prompt review of the immediate effectiveness of Staff 
enforcement orders which the NRC deems final agency action on the question of 
immediate effectiveness. "Revisions to Procedures to Issue Orders: Challenges 
to Orders That Are Made Immediately Effective," 57 Fed. Reg. 20,194 (May 12, 
1992) (amending 10 C.P.R. § 2.2D2(c)(2». AMS has not shown, therefore, that 
this proceeding satisfies either aspect of the exception to the mootness doctrine. 

IV. CONCLUSION 

AMS has not identified a prejudicial error in the Licensing Board's dismissal 
of this proceeding or other substantial question regarding its determination of 
mootness that would warrant our further review in accordance with 10 C.F.R. 

1 s •• Tr. 31. 39-40. 42, 4748. Counselauted that the mnaining Issue was the Issuance of an immediately dl'cctive 
order that "goes into our cnforc:cment history"; he also indicated concern aver the potential impact of the orden 
on AMS' tIx:n-pendina 1iccnJe renewal application. Tr. 39, 49-S0. M we have noted, however, AMS' license 
was renewed In late 1989. and the mien c:ntai1 DO apparent consequences to possible future NRC enfon:emcnt 
actions against AMS. 
BIn flct, however, "" orden have been issued 19ainst AMS'licensc: since 1987. 
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§ 2.786(b). Consequently, AMS' petition for review of LBP-92-36 and its 
request for consolidation of all proceedings involving AMS are denied. 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 30th day of March 1993. 
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fur the Commission 

SAMUEL J. CHll..K 
Secretary of the Commission 



Cite as 37 NRC 190 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Salin, Chairman 
Kanneth M. Rogers 
James R. CurtIss 
Forrest J. RemIck 
E. Gall de Planque 

CU-93-9 

In the Matter of Docket No. 7D-135-DCOM 
(DecommIssIonIng Plan) 

BABCOCK AND WILCOX 
(Apollo, PennsylvanIa Fuel 

Fabrication Facility) March 30,1993 

The Commission had previously extended the time within which the Petitioner 
could perfect her appeal of a licensing board decision denying her request for 
hearing and terminating the proceeding. The Commission dismisses the appeal 
on the ground that the Petitioner failed to file a Statement of Appeal as required 
by 10 C.P.R. § 2.1205(n). 

RULES OF PRACTICE: DISMISSAL OF APPEAL (DEFAULT) 

In a Subpart L proceeding, a petitioner's appeal of a licensing board's final 
order is subject to dismissal if the petitioner"fails to file a Statement of Appeal 
within the time period specified in 10 C.F.R. § 2.1205(n) or within an extended 
time period permitted by Commission order. 

ORDER 

On February 15, 1993, Cynthia Virostek ("Petitioner") sought an extension of 
time within which to file a Statement of Appeal regarding the Presiding Officer's 
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Memorandum and Order (Denying Hearing and Terminating Proceeding), LBP-
93-4, 37 NRC 72, issued on February 5, 1993.1 The Presiding Officer's order 
dismissed her petition to intervene for lack of standing. On February 24, 1993, 
the Commission granted the Petitioner an extension of time until March 8, 1993, 
within which to serve her Statement of Appeal. However, Petitioner has failed to 
serve the required Statement of Appeal within the expanded time period allowed 
by the Commission. Because Petitioner has failed to perfect her appeal, the 
Commission dismisses the appeal with prejudice and terminates this proceeding. 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 30th day of March 1993. 

For the Commission 

SAMUEL J. CHll.K 
Secretary of the Commission 

1 Under 10 c.F.R. § 2. 120S(n) (1993) of the Commission'. procedural Iegulstions, it a petitioner wishes to appc:al 
• pt'CSiding cf6cer'. orda denying alha a motion for hearing or a petition for lcue to in1eovcne in a Subput 
L proceeding, the petitionct must M/i1[e] and scrv[e] upon all parties a .tatemmt Ihat lUccinct1y IdS out, wilh 
IUpportinz uzummt., Ihe errors alleged." 
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Cite as 37 NRC 192 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin. Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Planque 

CLI-93-1 0 

In the Matter of Docket No. 50-446-CPA 

TEXAS unU"nES ELECmlC 
COMPANY. st .,. 

(Comanche Peak Steam Electric 
Station. Unit 2) March 30. 1993 

The Commission considers two appeals of a licensing board decision, LBP-
92-37, 36 NRC 370 (1992), that denied the appellants' petitions for review 
and for hearing on a request by Texas Utilities Electric Company to extend the 
construction permit for Comanche Peak Unit 2. The Commission dismisses 
the appeals as moot since the Licensee's subSU\Iltial completion of Unit 2's 
construction obviates the need for any further extension of the completion date 
under the construction permit One of the appeals is dismissed on the additional 
ground of failure to perfect the appeal by filing a brief. The Commission also 
vacates the licensing board decision below. 

RULES OF PRACTICE: BRIEFS 

Commission appellate practice has long stressed the necessity of a brief. A 
mere recitation of an appellant's prior positions in a proceeding or a statement 
of his or her general disagreement with a decision's result is no substitute for a 
brief that identifies and explains the errors of the Licensing Board in the order 
below. 
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RULES OF PRACTICE: DISMISSAL OF APPEALS (MOOTNESS) 

The mootness doctrine derives from the "case" or "controversy" requirement 
of article m of the ConstibJtion. The Commission is not bound by the case 
or controversy requirement, but generally follows the doctrine, absent the most 
compelling reasons. 

RULES OF PRACTICE: DISMISSAL OF APPEAL (MOOTNESS) 

Generally, a case will be moot when the issues are no longer "live," or 
the parties lack a cognizable interest in the outcome. The mootness doctrine 
applies to all stages of review, not merely to the time when a petition is filed. 
Consequently, when effective relief cannot be granted because of subsequent 
events, an appeal is dismissed as moot. 

RULES OF PRACTICE: DISMISSAL OF APPEAL (MOOTNESS) 

A licensee's substantial completion of construction, lawfully undertaken 
during the pendency of petitioner's challenge to a construction extension request, 
renders moot any controversy over further extension of the completion date in 
the construction permiL 

ATOMIC ENERGY ACT: CONSTRUCTION PERMIT 
AMENDMENTS 

Section 185 of the AEA, 42 U.S.C. § 2235, establishes that a construction 
permit will "not expire and no rights under the permit will be forfeited unless 
two circumstances are present: (1) the facility is not completed, and (2) the 
latest date for completion has passed. If construction is complete, no further 
extension of the completion date is required. 

ATOMIC ENERGY ACT: CONSTRUCTION PERMITS 

Commission regulations provide that the substantial completion of a facility's 
construction satisfies the AEA's requirements regarding completion of the 
facility. See 10 C.P.R. §§ 50.56 and 50.57(a)(l) (1993). 

ADMINISTRATIVE PROCEDURE ACT: TIMELY RENEWAL 
DOCTRINE 

Generally, if a licensee files an application for a new license for an activity 
previously authorized at least 30 days prior to the expiration of the existing 
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license, the existing license will not be deemed to have expired lDltil the 
application has been finally determined. See S U.S.C. § S58(c) (1992); 10 C.F.R. 
§2.109. 

COMMISSION PROCEEDINGS: EXTENSION OF COMPLETION 
DATE . 

The filing of a timely request for an extension of the completion date main
tains the consbUCtion permit in force by operation of law and, accordingly, 
the licensee may lawfully continue construction activities pending a final de
termination of its application. 

COMMISSION PROCEEDINGS: EXTENSION OF COMPLETION 
DATE (GOOD CAUSE) 

The only question litigable in a construction permit extension proceeding -
whether the licensee has demonstrated "good cause" for the extension - is no 
longer of legal interest after the licensee has lawfully completed construction 
lDlder the permit and requires no further extension of Qie completion date. 

COMMISSION PROCEEDINGS: EXTENSION OF COMPLETION 
DATE (SCOPE OF PROCEEDINGS) 

Proceedings on construction permit extensions are limited in scope to chal
lenges to the licensee's asserted "good cause" for the extension, and are not an 
avenue to challenge a pending operating license. 

MOOTNESS 

A case may not be moot when the dispute is "capable of repetition, yet 
evading review." Southern Pacific Terminal Co. v.lnterstate Commerce Com
mission. 219 U.S. 498. SIS (1911). The exception applies only to cases in which 
the challenged action was in its duration too short to be litigated, and there is 
a reasonable expectation that the same complaining party will be subject to the 
same action again. 

MEMORANDUM AND ORDER 

The Atomic Safety and Licensing Board in LBP-92-37, 36 NRC 370 (1992), 
has denied two joint petitions for intervention and for hearing with respect to an 
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amendment to extend the completion date under the construction permit for Unit 
2 of the Comanche Peak Steam Electric Station (CPSES). The Board denied the 
joint petition of B. Irene Orr and D.I. Orr for failure to submit an admissible 
contention under 10 C.P.R. § 2.714(b)(2).1 The Board denied the second joint 
petition, filed by R. Micky Dow and Sandra Long Dow, "doing business as" 
(dba) Disposable Workers of Comanche Peak Steam Electric Station, on the 
ground that the Petitioners had failed to show the requisite interest for standing. 
Both the errs and the Dows have appealed the Licensing Board's decision.2 

fur the reasons stated in this Order, we dismiss the proceeding and the pending 
appeals as mooL' 

I. BACKGROUND 

The construction permit for Unit 2, issued December 19, 1974, established 
August 1, 1983, as the original construction completion date.4 The completion 
date for construction of Unit 2 has been extended several times. Applications 
for operating licenses for Units 1 and 2 were filed in 1978, and a notice of 
opportunity for hearing was published in 1979. 44 Fed. Reg. 6995 (Feb. 5, 
1979). At that time, three parties were admitted into the operating license 
proceeding. Neither the Dows nor the errs were among the admitted parties 
in the operating license proceeding or in any other proceeding concerning 
extension of the construction permits for either Unit 1 or Unit 2. By 1983 the 
Citizens Association for Sound Energy (CASE) remained as the sole intervenor 
in the operating license proceeding and the only contention remaining for 
litigation challenged the adequacy of quality assurance and quality control over 
the construction o.f CPSES. CASE was also granted intervenor status in a 
construction permit extension proceeding concerning CPSES Unit 1.' 

In June 1988, CASE, Texas Utilities Electric Company (IU), and the Nuclear 
Regulatory Commission (NRC) Staff reached an agreement to settle and dismiss 
the pending adjudicatory proceedings concerning the operating license and the 
Unit 1 construction permit extension. As a result of the settlement, the Licensing 

1 The Licensing Board also held Ihat Joseph Macktal and S.MA. Hasan, two clher petitioners who filed jointly 
wilh the Om. had not mown I1lfIicient interest for standing and, accordingly. denied their petition to intervene 
and ftlCIUCSl for hearing. IBP-92-37, 36 NRC at 375. Meson. Macktal and Hasan have not appealed. 
200 Much IS, 1993, Ihe Om filed a motion to Itty the issuance of • full-power license for CPSES Unit 2-

Their motion. responses thereto. and clher related filings are under amsideration. The Commission will decide the 
motion in • IUbsequent m!er DO later !han !he time that Ihe Commission dc:termines whelher or not to aulhorize 
full-power operation of CPSES Unit 2-
3 As cliscussed in leClion n of this Order, Ihe Dows' appeal is also dismissed in view of their failure to perl'ec:t 

Ihe appeal by filing • brief: 
4 Construction Permit No. CPPR-l27, 39 Fed. Reg. 44.796-97 (Dec. 27, 1974). 
'IBP-86-36A, 24 NRC 575, 581 (1986), G/f'd, ALAB-868, 2S NRC 912 (1987). 
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Board concluded that it knew of no remaining matters in controversy,6 and on 
July 13, 1988, the Board dismissed both proceedings.7 

At TU's request, on November 18, 1988, the NRC Staff granted construction 
permit extensions for both Units 1 and 2.· The Staff found good cause for the 
construction delays at both units. As to Unit I, the "good cause" stemmed 
from TU's expanded program to reinspect the design and construction of both 
units. The good cause for the delay at Unit 2 was TU's remedial efforts since 
mid-1985 at Unit I, a program that limited the resources directed to Unit 2. The 
good-cause justification for Unit 2 also included consideration of the Licensee's 
intention to suspend the construction at Unit 2 for approximately 1 year to 
allow time for a review of Unit 2. This review would utilize the results gleaned 
from the reinspection and corrective program at Unit I, to identify possible 
modifications that might be required for Unit 2. These extensions were not 
challenged by anyone, including the parties now before us. The NRC issued 
an operating license for Unit I, initially limited to low-power operation, on 
February 8, 1990, and subsequently permitted full-power operation under the 
license on April 17, 1990.' 

Pursuant to 10 C.F.R. § 50.55(b); TU filed the construction extension request 
that is the subject of this proceeding by letter dated February 3, 1992, as 
supplemented on March 16, 1992. Although TU estimated that it would 
complete construction in December 1992, TU sought an extension of the 
construction completion date from August I, 1992, to August I, 1995, in 
order to provide adequate time for construction and a contingency period for 
any unanticipated delaYS.lO As the good-cause justification, TU asserted that 
the completion of construction and startup at Unit 1 required more time than 
had been anticipated, thereby resulting in an extended suspension of intensive 
construction activities at Unit 2.11 Based upon its determination that good cause 
had been shown and that no significant hazards considerations were involved, 
the NRC Staff on July 28, 1992, granted the construction permit amendment.12 

Two joint petitions to intervene and for a hearing were filed in this proceeding. 
B. Irene Orr, DJ. Orr, Joseph J. Macktal, Jr., and S.M.A. Hasan filed their 
joint petition on July 27, 1992. These Petitioners filed a Supplement with the 
following contention on October 5, 1992: 

6LBP-88-18A,28 NRC 101, 102 (1988). 
7LBP-88-18B, 28 NRC 1m, 104 (1988). 
BOnIerExtcnding UIcstCatStructioo CanpIctioo Date, 53 Fed. Reg. 47,888 (Nov.28,1988). 
'Se.55 Fed. Reg. 552S (Feb. 15,1990); 55 Fed. Reg. 17,329 (Apr. 24,1990). 

l°Lcucr!rom W J. Cahil1, lr., to NRC It 2 (Feb. 3, 1992). 
ll1d. It 1. 
II Order Extending Coostructioo Canpletioo Dale, 57 Fed. Reg. 34,323 (Aug. 4, 1992). The Staff earlier had 
published I notice regarding its environmental review. Envimnmcnta1 Assessment and FInding or No SigniJic:mt 
Impact, 57 Fed. Reg. 28,885 (June 29, 1992). 
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The delay of construction of Unit 2 was caused by Applicant's intentional conduct, which 
had no valid purpose and was the result of corporate policies whiCh have not been discarded 
or repudiated by the Applic:anL 

ro and the Staff argued that Messrs. Macktal and Hasan did not meet the 
requirements for standing. ro and the Staff also opposed the petition on the 
ground that the Petitioners had failed to submit an admissible contention. In 
LBP-92-37. the Board ruled that Messrs. Macktal and Hasan had failed to 
demonstrate sufficient interest for standing. 36 NRC at 374-75. The Board also 
concurred with Staff and the Licensee that, though the Orrs had demonstrated 
standing, the Petitioners had not submitted a viable contention. Accordingly, 
the Board denied the petition. 36 NRC at 384. 

R. Micky Dow and Sandra Long Dow, "dba" the Disposable Workers of 
Comanche Peak Steam Electric Station, filed the second joint petition on July 
28, 1992. The Board denied the Dows' intervention petition on the ground that 
the Dows lacked the requisite interest for standing. Id. at 389-90. 

B. Irene and D.I. Orr timely filed a notice of appeal and supporting brief 
challenging the Licensing Board's ruling that they failed to submit a viable con
tentionP On appeal, the Orrs argue that the Board misapplied the requirements 
for contentions in construction permit extension proceedings.14 The Staff and 
the Licensee filed replies opposing the appeal on January 18, 1993. The Dows 
have also appealed, as described more fully in section II of this Order. 

Based in part upon a determination that the facility has been substantially 
completed, the NRC Staff issued an operating license for CPSES Unit 2 on 
February 2, 1993.15 The issuance of this license authorized fuel loading and 
the operation of Unit 2 at up to 5% of rated power. In our order of March 5, 
1993 (unpublished), we directed the parties to the appeals to show cause, given 
the status of construction, why the Commission should not: (1) dismiss the 
proceeding and the pending appeals as moot; (2) vacate the Licensing Board's 
order in accordance with United States v. Munsingwear, Inc., 340 U.S. 36 
(1950); and (3) deny any further extension as unnecessary, thereby treating the 
construction permit as having expired as of the date of a Commission order 
dismissing the proceeding as moot The Licensee replied on March 9, 1993, 
and Staff and the appellants followed with their replies on March 12, 1993. 

130m' Notice of Appeal. December 30. 1992; Om' Appeal Brief, filed Jamwy 8, 1993. By order dated 
December 31, 1992 (unpub1ishcd), the Om were gran!ed an extension until Jamwy 8, 1993, 10 file their brief. 
140m, Appeal Brief at 4-6. 
1.5 Taa.r Utilitiu Ekctric Co. (Ccxnanche Peak Steam Electric Station, Unit 2), Facility Opc:nting IJcc:nse No. 
NPF-88, S8 Fed. Reg. 7822 (Feb. 9, 1993). 
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H. DISMISSAL OF mE DOW'S APPEAL 

Before addressing the moobless question, we consider whether the Dows' 
appeal should be dismissed for failure to file a brief in support of their appeal, 
as required by 10 C.P.R. § 2.714a. The Dows' notice of appeal and supporting 
brief were originally due on December 31, 1992. On January 7, 1993, the Dows 
filed a late notice of appeal with a motion for an extension of time to file a brief. 
Pursuant to a January 19, 1993 order, the Commission's Secretary granted the 
Dows their requested extension of time - until JanUary 22, 1993 - in which 
to file their appellate brief. However, they have never filed a brief and, thus, 
their appeal has never been perfected. 

Commission appellate practice has long stressed the necessity of a brief.16 A 
mere recitation of an appellant's prior positions in a proceeding or a statement 
of his or her general disagreement with a decision's result "is no substitute for 
a brief that identifies and explains the errors of the Licensing Board in the order 
beIOW."17 Accordingly, the appeal filed by R. Micky Dow and Sandra Long 
Dow, "dba" Disposable Workers of Comanche Peak Steam Electric Station, is 
dismissed.11 

m. THE PAKTIES' POSmONS ON MOOTNESS 

A. Licensee 

TU submits that since January 3D, 1993, the "design, construction, and pre
operational testing of CPSES Unit 2" has been substantially completed.I ' TU 
argues that upon the issuance of the operating license for Unit 2, the facility's 
construction pernlit converted to the operating license, pursuant to 10 C.F.R. 
§§ 50.23 and 5056.20 This conversion, ru maintains, constructively terminated 
Unit 2's construction permit as of February 2. 1993, the date of the license's 
issuance. Thus, TU sttesses that the appeals before the Commission are moot 
because a construction permit extension is no longer needed and, given the 
conversion, is no longer even a relevant issue.21 TU concludes that the appeals 

16 Su, •. ,., C.orria Puwer Co. (Vogtle Elcc:trlc Generating Plant, Units 1 and 2), CIl-92-3, 35 NRC 63, 66 
(1992). 
17/tl. 1161. 
II &. Florida Puwer a7Id u,1ot Co. (l\ultey Point Nuclear Gatenting Plant, Units 3 and 4). CIl-91-5, 33 NRC 
238,24041 (1991). In response 10 our Much 5,1993 order, It. Micky Dowp=ented lJiUlUenIS against a finding 
of moocnea.. In view of !he Dowa' di.uni.ssal, we need not c:msider Mr. Dow', arguments against finding the 
~ moot. NoneIhe1eu, we believe that the merits of his lJiUlUenIS are addressed in our analysis. 
'On January 30, 1993, ru informed !he Staff that CPSES Unit 2 wu ready far fue110ad and cpention. Response 

of ru Elcc:trle 10 !he ConunWion', Order Dated Marth 5, 1993, at 13. 
2014. at 1-9. 
:n Itl. at 9. 
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of.the Licensing Board's December IS, 1992 decision should be dismissed as 
moot, that the Commission should vacate the Licensing Board's decision in 
accordance with Munsingwear, and that the Commission should find that the 
construction permit for Unit ~ expired as of February 2, 1993. 

B. NRC Starr 

The NRC Staff asserts many of the same arguments as the Licensee. The Staff 
claims that the construction permit amendment is moot because there no longer 
exists a construction permit, the permit having been converted to an operating 
license on February 2, 1993.22 The Staff maintains that the appeals must be 
dismissed as moot because the Commission simply cannot grant the relief sought 
by the Petitioners - the denial of the construction permit extension request23 
The Staff also argues that when a proceeding becomes moot pending appeaI, 
the Commission should vacate the unreviewed decision below, i.e., LBP-92-37, 
in accordance with Munsingwear.'1A 

C. Petitioners 

B. Irene and D.I. Orr make several arguments against a finding that the 
proceeding is moot The Orrs assert that the Commission should not have 
allowed ro to continue construction of Unit 2 without first granting them 
a hearing on the construction permit amendment25 The Orrs further. claim 
that the Commission cannot issue an operating license until their challenge of 
ro's asserted "good cause" for the construction permit extension has been 
adjudicated.~ More specifically, the Orrs argue that ro's ability to have 
their construction permit converted to an operating license is dependent upon 
whether ro showed good cause for the construction permit extension and that, 
consequently, the challenge to ro's asserted "good cause" is not a moot issue.27 

22 NRC Staff Respcmc 10 the Commission', Order to Show Cause Why the Proceeding Should Not Be Dismissed 
u Moot, Much 12, 1993, at S. 
231d. 

'1A 14. It 6. 
25 Petitionen' Respcmc 10 the Commission', 0nIer Dated Man:h S, 1993. at 4-6. 
~ 14. at 1-4. 
2714. at 8-10. 
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IV. MOOTNESS ANALYSIS 

The mootness doctrine derives from the "case" or "controversy" requirement 
of article m of the Constitution.2S Generally, a case will be moot when the issues 
are no longer "live," or the parties lack a cognizable interest in the outcome.29 
Unless there is a substantial controversy "admitting of specific relief through 
a decree of a conclusive character," a case is mooL3O Accordingly, a test for 
mootness is ''whether the relief sought would, if granted, make a difference to the 
legal interests of the parties (as distinct from their psyches, which might remain 
deeply engaged with the merits of the litigation)."3! The mootness doctrine 
applies to all stages of review, not merely to the time when a petition is filed.n 

Consequently, when effective relief cannot be granted because of subsequent 
events, an appeal is dismissed as mooL33 

In response to our order to show cause, the Licensee and the Staff maintain 
that this proceeding is moot, primarily on the basis that the construction permit 
was "converted" into an operating license on February 2, 1993. Although we 
agree with the Licensee and the Staff that the proceeding is moot, we do not rest 
our analysis on their arguments regarding conversion of the permit. Rather, the 
Licensee's substantial completion of construction, lawfully undertaken during 
the pendency of Petitioners' challenge to the extension request, has rendered 
moot any controversy over further extension of the construction completion date 
in the permiL 

Our determination that this construction permit amendment proceeding is 
moot derives from an understanding of the applicable provisions of the Atomic 
Energy Act (AEA), the Commission's regulations, and the Administrative 
Procedure Act (APA). With respect to construction permits, section 185 of the 
AEA, 42 U.S.C. § 2235, provides in pertinent part: 

2S The Commission is not ImClly bound by the "cue or c:cntroYeny" ft>Cj11in:ment, but genen1ly follows the 
doctrine absent the most compelling reIIOIII. S66. 6., .• Nortlum SIDlU P0W6r Co. (Prairie Idand Nuclear 
Generating P1ant. Units 1 and 2), ALAB-4SS, 7 NRC 41, 54 (1978), nlPllllUUd 011 otltu ,rollNl.r lub 110 .... 

MiMuota II. NRC, 602 F.2d 412 (D.c. Cit. 1979). 
29 ColIIIIy of LoIAII,61u II. Davu. 440 U.s. 625, 631 (1979); MwpIoy II. HIIIII.4SS U.s. 478,481 (1982). 
30 Pnuer II. N...,tirl, 422 U.S. 395,401 (197S) (quoting NIJ\IJ life IlI.JU1YJIICe CO. II. Hawortlt. 300 U.s. 227, 
241 (1937». 
3! Air liM PilofS NsociGtiolll",.' II. UAL Corp •• 897 F.2d 1394, 1396 (71h CU. 1990) (citing Nortlt Carolina II. 
Rice. 404 U.S. 244,246 (1971». 
n &e Pnuu II. Nft¥tirl, 422 U.s. at 401; Roe II. W...u. 410 U.S. 113. 125 (1973). 
33 See. e.,., WurmonLzlld II. N"tioll4l Trmuportatioll StJ(c" BOtJrd. 833 F.2d 1461, 1462 (111h CU. 1987); 
:n-r-mm PilHliM CO. II. FERC. 897 F.ld 570. S7S (D.c. Cit. 1990) ("[a] cue is moot if event.I have 10 

tranIpired that the decilim will neither prescmly affect the puUea' righIs nor have a m~thm apecuhtiw dJance 
of affecting them In the future"). &e also FGir II. EPA. 795 F.2d 8S1, 8S4-SS (9th Cir. 1986) (aewcr USelsmClll 
cIistrict residCllll' c:haIlcnge of EPA', approval of cxmtruction grant made moot by completed ta\Stnlrum of 
aewerprojed). 
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The consuuction permit .hall state the earliest and latest dales for the completion of the 
c:msuuction or modification. Unless the c:msuuction or modification of the facility is 
completed by the completion date, the construction permit shall expire, and all rights 
thereimder be forfeited, unless upon good cause shown, the Commission extends the 
completion date.34 

The clear implication of the language is that if construction has been completed 
prior to expiration of the permit, then expiration will not occur. Rather, the 
permit will remain in force to be converted to an operating license following 
the necessary findings set out in the remainder of section 185. Thus, section 
185 establishes that a construction permit will not expire and no rights under the 
permit will be forfeited unless two circumstances are present: (1) the facility is 
not completed, and (2) the latest date for completion has passed. If construction 
is complete, no further extension of the completion date is required. Under such 
circumstances, the permit will not expire, and by clear implication the permit 
holder retains its rights under the permit. 3.5 

ru did not complete construction of Unit 2 by August 2, 1992, the completion 
date specified in the construction permit prior to the latest request for an 
extension. Although the Staff found good cause for further extension on July 
'28, 1992, the Om contend that in light of their challenge to ru's application, 
ru should be required to "demonstrate that it did not forfeit its right to construct 
and, as such, its right to obtain an operating license for CPSES Unit 2."36 They 
also claim that the Commission should have prohibited ru from continuing 
construction on Unit 2, once they filed a timely request for hearing.37 

The Om' arguments overlook, however, the applicability of the "timely 
renewal" doctrine in section 9(b) of the APA, 5 U.S.C. § 558(c), to ru's 
application for an extension of the completion date under the construction 
permit. This doctrine is adopted in NRC regulations at 10 C.F.R. § 2.109. 
Generally, if a licensee files an application for renewal or for a new license for 

34 ~ we nOled in 11\ earlier decision c:mc:eming an atc:nsioo or the completion date for CPSES Unit I, the reason 
fOl'requiring a IpCCificatiat of the earliest and latest completion dates for c:mstruction of a facility had nothing 
to do with the safe canstructioo of the facility but ft. bued on c:mccms over the allocation or ICUCC fuel at 
the time the AF.A was enacted in 1954. Although the ftlCjUirc:mcnl for a termination date bas mnaincd in the 
&ttlUtc, the policy reasons underlying that rcquirancnt have long ceased to exist. &, TUM Ulilitiu Electric Co. 
(Comanche Pcalt Steam Electric Statioo. Unit 1), CU·864. 23 NRC 113, 117·18 (1986). 
3.5 42 U.s.c. f 2235. By ,.ay of contrast, in the IJ1lIJSUa1 cir=nstancc in ,.hich the permit bolder allows the 
c:anpletioo date to pus without making a prior request for • furIhc:r extension. the canstruction permit docs not 
automatically apUe. though the permit bolder loses its right to c:ootinue c:mstnIctioo pending fin1her Commissioo 
action. S6. ColrIIDICIIt P,ak, CU·864, 23 NRC at 120 n.5. aJrd IUb /10/11. CiliuM hsociatio,./orSolUtd EM,." 
11. NRC. 821 F.ld 72S (D.c. CU. 1987). Commissioo regulations provide that the "Iubstantial c:ompletioo· m a 
facility aatiafies the ABA', rcquimncnts regarding c:anpletioo of the facility. &,10 c.F.R. If 50.56 &; 5O.57(a)(1) 
(1993) ("Pursuant to l5O.S6. an operating license may be Issued ••• upon finding that ••• [c]onstnJction or 
the facility bas been lUbatantially complcled •••• "). 
36l'1:titiooCII' Response to the Commission', Order Dmd Much 5.1993, at 2-
37 14. at 4-6. The Om did not raise their objections to continued c:mstnIctioo It the time that they 61cd their 
petition in luly 1992; Dther, they usert them for the lint time in reapauc to cur March 5 ardc:r to ahow cause. 
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an activity previously auUtorized at least 30 days prior to Ute expiration of Ute 
existing license, Ute existing license "will not be deemed to have expired until 
Ute application has been finally determined."38 In Ute context of a construction 
permit, Ute filing of a timely request for an extension of Ute completion date 
maintains Ute construction permit in force by operation of law and, accordingly, 
Ute Licensee may lawfully continue construction activities pending a final 
determination of its application.39 

On February 3, 1992, well before 30 days prior to Ute August 2, 1992 
completion date, ro filed a timely application for an extension of Ute date 
specified in Ute construction permit for completion of Unit 2. Had no petition 
for intervention and for hearing been received on ro's application, Ute Staff's 
determination that good cause had been shown and its concomitant issuance 
of Ute order extending Ute completion date for Unit 2 would have ended Ute 
matter. Indeed, Ute timely renewal doctrine would not have even come into 
play. However, to Ute extent Utat Petitioners' challenge to Ute application for 
extension left a final determination of Ute validity of Ute permit extension an 
open question pending any necessary hearing, Ute construction permit remained 
in force by virtue of boUt ro's timely application for an amendment to extend Ute 
completion date and the Staff's issuance of the order extending the completion 
date.40 Accordingly, ro did not forfeit its rights under Ute construction permit 
and lawfully could continue construction of Unit 2. 

The Om' argument Utat ro improperly continued to construct Unit 2 is 
plainly wrong. Their objection to Staff's issuance of Ute extension of Ute 
permit prior to hearing upon a finding of ''00 significant hazards considera
tion" is inapposite. As we held in an earlier case, "[a] finding that Ute Staff was 
incorrect in its decision regarding Utis procedural matter would have no effect 

38 10 c.F.R.12.109(a) (1993). A c:autmction permitila"'lic:cme" farth~epwpcscs. Sec AEA 1185,42 U.s.c. 
12235 ("[Oar all other pmposcs cC this Act, a c:mstruction pennit is deemed 10 be a 'licalse'''); IU also 10 
c.F oR. 12.4. 
39 See Public SnYice Co. 0/ Nnv Hamp.rlUre (Seabrook Station, Unit 2), 01-84-6, 19 NRC 975, m (1984). 
WaslWlgloll Public P_ Slipply S;p,.". (wppsS Nuclear Project Nos. 1 and 2), 01·82-29, 16 NRC 1221, 1230 
(1982) (hereinafter WPPSS). Our intapretation is consistent with the application of the APA', timely n:newal 
doctrlne 10 permitI and licenses isIued by other federal agencies. See, e.g., Natural Ruourcu Oq.Me Collltdl, 
IfIC. Y. EPA, 859 F.ld 156, 213-14 (D.c. Cr. 1988) (continuance of pollution disc:hugc permits); Co""";".e/or ?d:" Media Y. FCC, S43 F.2d 861, 867-68 (D.c. Cr. 1976) (continuance cC broadcast license). 

Su IIIpTtJ IIOIC 39. This c:uc lltands in milked cmtrut 10 the c:ircumstanccs prescntccI in 1986 when 1U 
allowed the c:autmctian completion dlle for Unit 1 ~ paSi without 'coking an extensien of the c:mstruction 
pcrmiL In those c:ircumstanccs, the timely renewal dodrinc did not apply, but the COWl d appca1l noled that a 
timely application automatically would have continued the pennit in force pending the outcome cC the proceeding. 
CiliuM ADoci4tioll/or SOIUId ElIUfY Y. NRC, 821 F.2d 725, 731 (D.c. Cr. 1988). Even in Brooa Y. Atomic 
EMrO Collllllillio ... 476 F.2d 914, 925 (D.c. Cr. 1973). on which Petitiencrs heavily rely, the COWl declined to 
order c:caatien d c:omtructien aetivities pending a hcuing en exlenlien or the permit. thcugb the COWl did not 
address the applicabi1ity d the timely renewal doctzine. 
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on the continuing substantive validity of the [Licensee's] constructim permit 
pending any final agency· action on the merits of the extension request "41 

The Petitioners argue that because they have challenged the underlying 
validity of the construction permit amendment granted by the Staff in July 1992, 
it would be an abuse of discretion for the Commission to dismiss this case as 
moot42 The Orrs thus demand the right to dispute the validity of Staff's finding 
of "good cause" for ru's delay in completion of Unit 2. In support of their 
claim, the Orrs refer to Brooks v. AEC. 476 F.2d at 928, for its holding that 
"[t]he continuing Validity of the amendment of the construction permit is made 
subject to the outcome of a hearing on this issue."43 

If there existed a need for the amendment granted by Staff, the "continuing 
validity" of Staff's "good-cause" determination would remain a litigable issue. 
However, unlike in Brooks. the continued validity of the construction permit 
amendment granted by Staff has become a moot issue. Contrary to the 
Petitioners' arguments that they are guaranteed a right to a hearing under section 
189(a) of the ABA,"" the Petitioners have no absolute entitlement to a hearing 
when a case has become moot, just as there is no statutory right to a hearing 
where petitioners lack standing or have failed to submit a viable contention. 

On January 3D, 1993, ru informed the Staff that ru had "substantially 
completed the design, construction, and pre-operational teSting of CPSES Unit 
2" and that Unit 2 was ready for fuel load and operation."" The Staff has found 
that the construction of CPSES Unit 2 is substantially complete.46 Under section 
185 of the ABA, a construction permit requires an extension only if construction 
is not complete by the time the permit expires. See 42 U.S.C. § 2235. Here, 
however, construction was substantially completed before any expiration of the 
permit Therefore. during the time that ru continued construction activity, the 
construction Permit did not expire and ru retained all rights under it, given 
the effect of the timely renewal doctrine under the APA and our regulations. 
Now that the facility is substantially completed. the Licensee has satisfied the 
condition that would otherwise cause the construction permit to expire. Under 
section 185, no further need exists for an extension of the completion date under 
the construction permit, and ru retains full rights to convert its construction 
permit, as. previously amended, into an operating license in accordance with 
section 18S and the Commission's regulations. 

41WPPSS, 01-82-29, 16 NRC at 1230. Evm if !he Staff had tk"udnra application, the permit would have 
ranained in c:frect pcndingthe outcame of ID)' bearing on that cIenia1. 
4%Pctitimen' RCIpMIe to the Canmission'l Order Dated March 5,1993, at 7. 
43 Pctilimen' RCIpMIe It 6. 
""ltL at 3-4,10. 
45 Reapome of TIl Electric to the Commiaaion', Order dated March S, 1993, at S-6 (citing Leuer to NRC from 
William Cahill, lr~ Group Vice Ptesident (Jan. 30, 1993». 
46 NRC Staff Respmae to the CMlmillion', Order to Show Callie Wh)' the Proceeding Should Not Be Dismissed 
u MootatS. 
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· The construction status of Unit 2. therefore, renders this proceeding mooL 
Because Unit 2 has been substantially completed. lU no longer requires a 
construction permit extension for CPSES Unit 2 to prevent the permit from 
expiring. Consequently, the relief that the intervenors seek - a denial of the 
construction permit extension - would not make a difference to their interests. 
The only question litigable in the construction permit amendment proceeding -
whether lU had demonstrated "good cause" for a construction permit extension 
for Unit 2 - is no longer of legal interest now that lU lawfully completed 
construction under the permit and requires no further extension of the expiration 
date. 

This is not a case, as the Orrs imply, where the Commission simply has 
"dispensed" with a hearing because the Staff has made a "'no significant 
hazards consideration" finding.·7 The Petitioners' appeal of the denial of their 
intervention petition would not be moot if the construction permit extension 
otherwise remained a "live" issue. Rather, the proceeding has become moot 
because a supervening event - the Licensee's substantial completion of Unit 2's 
construction - has obviated the need for a further extension of the completion 
date under the construction permiL Thus, the only matter that could be 
challenged in the proceeding -lU's asserted "good cause" for an extension 
- became mooL 4S No effective relief can be granted the Petitioners even if 
they were to prevail on their claim that further extension of the permit should 
be denied. because no further extension is required. 

The Petitioners argue that their underlying challenge to the permit extension 
prevents further action by the Commission to grant TIl an operating license 
for Unit 2. Petitioners' Response at 8-10. Proceedings on construction permit 
extensions are. however, limited in scope and are not an avenue to challenge a 
pending operating license.49 The Orrs have not previously sought intervention in 
the operating license proceedings for CPSES Unit 1 or Unit 2. They cannot now 
transform their challenge to a now-unnecessary extension of the construction 
completion date into an attack on the legitimacy of issuing an operating license.so 

Instead, they must either file a petition for late intervention and a motion to 
reopen the record of the operating license proceeding before issuance of a full-

47 s«. Pctitionezs' Response \0 the Cmunission's Order Dated Mm:h 5, 1993, at S. 
48 Ewn if we bad lUI1ImIIily rcvased the Ilccnsing Boud within days of receiving the Om' brief and ordered 
admission of their c:ontmtion or if the llcmsing Boud itself had found the COIIIenIion admissible, it is doubtful 
that the ~ would haw progreaed beyond prmill cIiscoYay and motions before IUbscquCll evmta mooted 
theprocccding. 
49 s.. CiliUM Ass'll/or SIIU1td EMrrY. 821 F.2d at 729; WPPSS, 16 NRC at 1227-29. 
SOCf. Public S.,..,k:. CD. DI N.wllampslJr. (Seabroalt Station, Unit 1). Cll-91-14. 34 NRC 261. 266-6S (1991) 
(petitioner denied standing where alleged injury would Dill abate if challenged amendmCll were denied, and 
petitioner had railed \0 challenge separate amendment more cIirect1y causing injury). 
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power license or file a petition under 10 C.F.R. § 2.206 after issuance of a 
full-power license.51 

In addition, this case does not fall within the exception to the mootness 
doctrine for those disputes "capable of repetition, yet evading review.tt5l The 
principle applies only to cases in which both the challenged action was in its 
duration too short to be litigated, and there is a reasonable expectation that 
the same complaining party will be subject to the same action again.53 There 
is no "reasonable expectation" that the controversy over a construction permit 
extension for Unit 2 will recur because construction has been substantially 
completed and, thus, no further consideration of an extension of the completion 
date under the construction permit is necessary. 

When prior to the end of the appellate process, the proceeding becomes moot 
through happenstance, we normally vacate the decision below.54 Such action is 
appropriate in the circumstances before us. 

v. ORDER 

For the reasons stated in this decision, we hereby order that: 
1. The appeal filed by R. Micky Dow and Sandra Long Dow, "dba" the 

Disposable Workers of Comanche Peak Steam Electric Station, is dismissed both 
as moot and for failure to perfect the appeal. 

2. The appeal filed by B. Irene and OJ. Orr is dismissed as moot. 
3. The Licensing Board's decision, LBP-92-37, 37 NRC 370 (1992), is 

vacated. pursuant to United States v. Munsingwear, Inc .• 340 U.S. 36 (1950). 
4. The proceeding is terminated. 

51 ~~ Tua.r Ulilitiu EUctric Co. (Comanc:he Peak Steam Electdc Statim. Unit 2). CU-93-4. 37 NRC 156, 
160-62 (Mar. 9. 1993); id.. CU-92-1. 35 NRC 1.6 (1992). 
n SoIll1t6m Pacific TI1711;NJI Co. Y.llltmtaU COIIIIMTC~ COIIIIIIUsioll. 219 U.S. 498. 51S (1911). 
53 ~curitiu .l E1rc:1ttut,~ CollVlliuio .. v. Sloatt. 436 U.s. 103. 109 (1978). The Orr& submit that the reuoaing in 
Shol" v. NRC. 651 F.2d 780. 787 (D.c. CU. 1980). vacaud tmd r~lPIDIItUd. 459 U.S. 1194. wu:tJud tmd,.,1IIII1flkd 
to 1M NRC AI /llDot. 706 F.2d 1229 (D.C. Cir. 1983). prevents this case from being moot. Sholl] never provided 
lItat petitioners arc cntit.1ed to a hcuing when an issue is no longer "live." Indeed, lite court would never hove 
engaged in an extensive mootncss anal)'lis had suc:h been its rcasating. In Silo I". lite proc:ccc!ing was not moot 
because lite two c:hallenged Commissimactions were found "capable of repetition. yet evading review." 651 F.2d 
at 785-86. The court, however. atn:ssed lhat the "decision to maintain !he appeal. in lite inIcn:at oc.ound judicial 
administration. is dependent on a predictim or a recumncc" of essentially lite lime lepl dispaIc. It!. at 786. 
54 ~~ Ulliud Statu Y. MlUlSillrwar.IIIC •• 340 U.S. 36, 39-41 (1950); AL Mecllillt Bar&~ UIIu.ltte. Y. Ulliud 
Statu. 368 U.S. 324. 329 (1961); Fnwll GeoucMical E"giMeri"g. Ltd. CThcmu E. Mumy. Radiographer). 
CU-92-5. 35 NRC 83. 84 (1992); COMIIIMn Power Co. (Palisades Nuclear Power Facility). CU-82-18. 16 NRC 
50.51 (1982). 
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IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 30th day of March 1993. 

206 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

G. 'Paul Bollwerk, III, Chairman 
Dr. Charles N. Kelber 

Dr. Peter S. Lam 

LBP-93-6 

Docket No. 030-31765-EA 
(ASLBP No. 93-674-03-EA) 

(EA 93.Q06) 
(Order Suspending 

Byproduct Material LIcense 
No. 37-28540-01) 

ONCOLOGY SERVICES CORPORAnON March 26,1993 

In response to an NRC Staff motion for a 12Q..day delay in conducting a 
license suspension proceeding. the Licensing Board orders discovery stayed for 
the requested period. 

ENFORCEMENT AcnONS: STAY OF PROCEEDINGS 

In determining whether to delay the conduct of an enforcement hearing 
pursuant to 10 C.F.R. § 2.202(c)(2)(ii), the appropriate focus for the required 
"good cause" determination is the guidelines set forth by the Supreme Court in 
United States v. Eight Thousand Eight Hundred and Fifty Dollars ($8,850) in 
United States Currency, 461 U.S. 555 (1983). As described by the Court, this 
test "involves a weighing of four factors: length of delay, the reason for the 
delay, the defendant's assertion of his right, and prejudice to the defendanL" [d. 
at 564. 
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,ENFORCEMENT ACI10NS: STAY OF PROCEEDINGS 

The first two delay factors - length of the delay and the reason for the delay 
- are closely related. As the Court pointed out in $8,850, short delays need 
less justification than long delays. See ill. at 565. 

ENFORCEMENT ACI10NS: STAY OF PROCEEDINGS 

The issue of "probable cause" is a relevant factor in considering a licensee's 
assertion under 10 C.F.R. § 2.202(c)(2)(i) that there is not sufficient evidence to 
support the immediate effectiveness of a Staff enforcement order. See 57 Fed. 
Reg. 20,194, 20,196 (1992). Oearly, however, in determining whether there 
are adequate grounds for regulatory action, a Licensing Board is not called 
upon to assess a licensee's potential criminal culpability relating to that action. 
By the same token, the Board's responsibility under section 2.202(c)(2)(ii) to 
determine whether a delay in an enforcement proceeding is appropriate 'does 
not carry with it the responsibility to render an independent judgment about the 
''probable cause" for any criminal proceeding put forth as a basis for that delay. 
Thus, section 2.202(c)(2)(ii) does not sanction such a Board ''probable cause" 
evaluation. 

ENFORCEMENT ACI10NS: STAY OF PROCEEDINGS 

Relative to the third delay factor - the licensee's assertion of its right to 
a heating - notwithstanding an earlier failure to challenge the basis for the 
immediate effectiveness of a Staff suspension order, a licensee's vigorous protest 
about any delay in a proceeding puts this element on the licensee's side of the 
balance. 

ENFORCEMENT ACI10NS: STAY OF PROCEEDINGS 

The final component of the balancing process - injury to the licensee -
can be defined to encompass not only injury to the licensee, but harm to others 
that it asserts will be affected by the delay. 

ENFORCEMENT ACI10NS: STAY OF PROCEEDINGS 

A Licensing Board must heed the Commission's admonition to monitor any 
delay in an enforcement proceeding to ensure that "good cause" for the delay 
continues to exist. See 57 Fed. Reg. at 20,197. This requirement is a recognition 
that, from the time an order is first entered granting an enforcement hearing 
delay request, the balance then in favor of delay begins an inexorable reversal 
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until, at some point, the balance will tilt in favor of going forward with the 
administrative hearing. It is the Board's duty to ascertain. as precisely as it can, 
when the balance swings in favor of going forward with the proceeding. 

ENFORCEMENT ACI10NS: STAY OF PROCEEDINGS 

The Commission's statement of considerations regarding the adoption of 10 
C.F.R. § 2.202(c)(2)(ii) does not suggest that any distinction between state and 
federal criminal proceedings is relevant in terms of a "good cause" determination 
to delay an enforcement hearing. See 57 Fed. Reg. at 20,197. 

MEMORANDUM AND ORDER 
(Granting in Part NRC Starr Motion to 

Delay Proceeding; Requiring Submission of 
Starr Status Report and Joint Prehearing Report) 

This proceeding concerns licensee Oncology Services Corporation's (OSC) 
request for an adjudicatory hearing to contest the NRC Staff's January 20, 1993 
order suspending OSC's 10 C.P.R. Part 30 byproduct materials license. With 
that order, the Staff discontinued OSC's authorization under the license to use 
sealed-source iridium-192 for human brachytherapy treatments at specified OSC 
facilities in Pennsylvania. Pending with the Board is an NRC Staff motion, filed 
pursuant to 10 C.P.R. § 2.202(c)(2)(ii), requesting that we delay the conduct of 
this proceeding for an initial period of 120 days. The Staff asserts that this 
delay is needed so as not to prejudice ongoing federal and state investigations 
regarding the propriety of OSC activities under its license. OSC opposes the 
Staff's delay request 

fur the reasons detailed herein, we grant in part the Staff's delay motion 
in that we stay discovery by the parties. We direct, however, that counsel 
for OSC and the Staff prepare a joint prehearing report that details certain 
information' concerning the legal and factual issues the parties intend to pursue 
in this proceeding. In addition, we provide guidelines for a separate Staff filing 
regarding the status of the ongoing investigations. We also establish a procedure 
for requesting an extension of the 120-day delay period. if the Staff finds it 
necessary to do so. 
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I. BACKGROUND 

The catalyst for this proceeding is the Staff's January 20 immediately effec
tive order suspending OSC's authorization to provide brachytherapy treatments 
at the Pennsylvania cancer treatment facilities specified in its license.1 That order 
details several grounds purportedly supporting the suspension action. The siarr 
first cites a November 16, 1992 incident involving the treatment of an elderly 
nursing home patient at OSC's Indiana Regional Cancer Center (IRCC), located 
in Indiana, Pennsylvania. As part of the patient's treatment, mcc personnel 
used a high dose rate (HDR) afterloader to insert iridium-192 sealed sources into 
five catheters in the patient's abdomen. According to the Staff's allegations,2 
during this process the wire connecting one sealed source to the afterloader 
broke. When the patient was returned to the nursing home, unbeknownst to 
mcc personnel the sealed source remained in one of the catheters in her body. 
The sealed source stayed there for some ninety hours until the catheter contain
ing it was dislodged. Nursing home personnel discarded this catheter, with the 
sealed source inside, as medical waste. The patient, who reportedly received 
more than one million rads to the wall of the bowels, died on November 21, 
1992. 

The sealed source was not discovered until nearly a week later when it 
triggered radiation monitors at a waste disposal company processing the nursing 
home's refuse. The disposal company was able to trace the waste material 
containing the source back to the nursing home, which promptly informed OSC. 
Shortly thereafter, OSC notified the NRC about the misplaced sealed source and 
took steps to retrieve the material. 

Besides this purported misadministration, the Staff also bases its suspension 
order upon information gathered during its December 1992 inspections to re
view the Licensee's activities regarding the mCC incident.' The Staff alleges 
that during its inquiry it found a number of deficiencies in the manner in which 
OSC personnel conducted its licensed activities. These included a corporate 
management breakdown resulting in, among other things, inadequate personnel 
training in regulatory requirements and radiation safety protocols, and insuffi
cient corporate radiation safety officer (RSO) oversight of and responsibility for 
activities at OSC's satellite facilities. As a result, while acknowledging that its 
investigation of OSC's activities is ongoing, in its January 20 order the Staff 

1 See S8 Fed. Reg. 6825 (1993). Bracb)1hcnpy is a c:anccr txeatmc:nt procedu:n: in ,.bich a radioactivc loun:c 
is placed ncar or in c:cntact 'RiIh a 1Ilm0l'. Su Loss 0/ GII/riJium·l92 Source aNl TMrGJ11 MisaJmlnirtrGtio1l at 
Iltditma Re,ioMl CGN:er CeTlkr.lltditma. PeNISJIwvUa. 011 November 16.1992. NUREG-1480. app. C. at C-I 
(1993) [hereinafter NUREG-I4801. The txealment involves !he use of either high dOlJC rate (HDR) oc low dOlJC 
rate (!DR) loun:cs. S.e itL 
2 s.. S8 Fed. Reg. at 6825-26. 
, Se. itt at 6826. 
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concluded that the deficiencies outlined were sufficient to support suspending 
OSC's license, effective immediately, in as far as the license authorized per
forming brachytherapy treatments or any other activities. The Staff did so with 
the caveat that "[t]he Regional Administrator, Region I, may, in writing, relax 
or rescind this [suspension] order upon demonstration by the Licensee of good 
cause."' 

By letter dated February 2, 1993, OSC made a timely request for a hearing to 
conteSt the January 20 suspension order.' Thereafter, on February 8, 1993, ose 
filed a timely answer to the Staff's order.6 In its answer, OSC asserts that the 
November 1992 incident regarding the nursing home patient was not attributable 
to the actions of OSC personnel, but rather to design deficiencies in the HDR 
afterloader and deficiencies in the afterloader manufacturer's training manual.' 
OSC also contests the Staff's conclusions regarding other regulatory violations, 
including corporate management breakdown.· OSC concludes that because there 
has been no showing by the Staff of any regulatory or license violation by OSC 
or its corporate RSO, the Staff's suspension order should be rescinded.!' 

This Board was established on February 10, 1993, to conduct a hearing 
regarding the Staff's suspension order.10 Pursuant to our suggestion, the Staff 
on February -23, 1993, filed a motion requesting a temporary delay in this 
proceeding for an initial period of 120 dayS.ll The Staff argues in its motion 
that continuation of -this proceeding would interfere with pending criminal 
investigations and possible criminal prosecutions. In support of this claim, 
the Staff submits affidavits from the Chief Deputy Attorney General, Western 
Regional Office for the Office of the Attorney General of the Commonwealth of 
~nnsylvania (Commonwealth); the Director of the NRC Office of Investigations 
(01); and the Assistant Inspector General for Investigations of the NRC Office 
of the Inspector General (OIG). The Chief Deputy Attorney General asserts that 
permitting this proceeding to go forward, particularly the discovery process, 
would impair the Commonwealth's ongoing investigation into possible criminal 
culpability relating to the nursing home patient's death. He claims a particular 
concern about the identification of witnesses and the premature disclosure of the 
scope of the evidence being reviewed to reach a decision on any prosecution 

414. It 68Z7. 
5 Letter from Marcy L. Colkitt to NRC Office of !he Secretary, ~I Dl. (Feb. 2, 1993). 
6 S~~ Response of [OSC] to Order of NRC Dated 1anuary 20, 1993 Suspending By·product Material Ucense 

37-28S40--01 (Feb. 8. 1993). 
, Su id. It 10. 
• S~~ id. It 12-17. 
II Su id. at 20. Ahhough!he 1gency" reguiatims allow I licensee in its answer to contest !he immediate 

effectiveness c:L I auspcnsim order,I~~ 10 C.F.R. 12.202(c:)(2)(i) (1993), OSC did not do 10 in this proceeding. 
10 Su S8 Fed. Reg. 9224 (1993). 
11 &. NRC Staff Mocim Cor Temporary Delay of Proceeding (Feb. 23, 1993) [hereinaf\c:r Staff Delay Mocim). 
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relating to the IRCC incidenL 12 In their affidavits, the OI Director and the OIG 
Assistant Inspector General raise similar concerns, stating that their respective 
offices have ongoing administrative investigations regarding some of the factual 
allegations underlying the Staff's suspension order, that these investigations 
could result in federal criminal charges, and that allowing this proceeding 
to go forward could impair their investigations.l3 The Staff maintains that, 
in accordance wilh section 2.202(c)(2)(ii), these declarations are sufficient to 
establish the "overriding public interest" necessary to constitute "good cause" 
for a delay in this proceeding for an initial period of 120 days. 

In a March 2 response, OSC declares that the Staff has failed to establish 
"good cause" for the requested delay.'· OSC first asserts that an "overriding 
patient need" supports going ahead immediately with an adjudication of the 
validity of the suspension order. As support for this position, OSC provides the 
affidavits of the physicians in charge of its Greater Pittsburgh Cancer Center 
(GPCC) and its Greater Harrisburg Cancer Center (GHCC). The doctors declare 
that because of a lack of alternative treatment facilities wilhin the Pittsburgh and 
Harrisburg areas, patients with a critical need for HDR treatments will be harmed 
by the suspension}' OSC maintains that the suspension is particularly unfair for 
those patients that use either the GPCC or the GHCC because neilher facility 
bas been found in violation of any regulatory requirements. OSC also declares 
that the allegations concerning ongoing criminal and regulatory investigations 
and potential criminal prosecutions contained in the affidavits accompanying the 
Staff's motion are too conclusory to support a delay in this proceeding. OSC 
asserts that the Staff bas failed to establish how discovery in this administrative 
litigation will hamper any ongoing criminal investigations. 

Mter reviewing the parties' filings, on March 5 we issued a memorandum 
and order directing that both OSC and the Staff provide details concerning the 
mechanics of the "good cause" process by which OSC can seek relaxation of 
the suspension order. Among the matters we asked the parties to address were 
the number of requests submitted and granted, the time needed to process each 
request, and the standards governing the Staff's determination on the requests.'6 
We also asked that they address the issue of the impact, if any, of this relaxation 
provision upon OSC's argument that an "overriding patient need" for HDR 

12~. id., Dcelantion at CUe! Deputy Attorney Ocneral Lawrence N. Caus, ,,9-10 [hereinafter Caus Dcela
ntion}. 
13~. itl., Affidavit of Ben B. Hayes at 2-3 [hCl'einafter Hayes Affidavit]; itl., Affidavit or Leo I. NO!lOI1 at 2-3 
~ Norton Affidavit}. 
4 S •• Respauc at [OSC] in Opposition to NRC Staff'Mocion for 12CH!ay Delay or Proceedings (Mar. 2. 1993) 
~ OSC Delay Mocion Response]. 
5 ~. itl., Verifiod Statanent at Roger Tobrs, M.D .. at 2-3; Verifiod Statement at Abdumhman Unal, M.D., at 

2-3. 
16 S •• Memorandum and Order (Requesting Additional Party Filings Addres&ing Issue of "Ovmiding Patient 
Ncod") (Mar. S, 1993) (unpubliahod). 
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treatments at asc facilities skews the ''public interest" balance in favor of not 
delaying this proceeding. 

In its response filed March IS, 1993, the Staff declares that the relaxation 
. procedure provides an adequate mechanism for meeting any asserted patient 
needs}' According to the Staff, the procedure's availability supports the con-

. clusion that there is no overriding patient need for a prompt resolution of this 
proceeding that outweighs the government need to protect the ongoing inves
tigations. In its March 15 submission, as supplemented on March 19, asc 
asserts that the relaxation process is unduly expensive and time-consuming.lI In 
addition, asc maintains that this exemption mechanism heightens the asserted 
deprivation of patient needs by creating uncertainty and concern about when 
and where patients can obtain necessary HDR treatments. 

ll. EXISTENCE OF ''GOOD CAUSE" FOR DELAY 

A. General Principles Governing Delay in Adjudicatory Proceedings 

As both parties aclmowledge, under 10 C.F.R. § 2.202(c)(2)(ii), we are to 
accede to a request to delay conducting an enforcement hearing only if we 
conclude that "good cause" exists for the delay, and then only for "such periods 
as are consistent with the due process rights of the licensee • • • ." In the 
statement of considerations accompanying the recent rule change that created 
this provision, the Commission provided the following guidance for interpreting 
this provision: 

h is contemplated that, under the rule, the presiding officer will grant a delay ooly if there 
is an merriding public interest (or the delay. A prime eXlllllple would be the temporary 
need to halt the proceeding where continuation would interfere with [a] pending criminal 
investigation or jeopardize [a] prosecution. The rule also contemplates that the presiding 
officer will monitor any delay to ensure that good cause continues to exist for the delay. The 
rule, as adopted, allows (or proper consideration to be given to the public interest as well as 
the interests of the penons affected by the immediately effective order." 

I'Su NRC Staff Response 10 Memorandum and Order (Requesting Additional Party Filings Add!=ing Issue of 
"OvcIriding Patient Need") (Mar. IS, 1993) [hereinal'let Staff "Oveniding Patient Need" Response). 
18 S66 Response of [OSC] 10 Memorandum and Order Requesting Additional Party Filings Addressing Issue of 
"OvcIriding Patient Need" (Mar. IS, 1993) [hereinal'let OSC "OvcIriding Patient Need" Response); Supplemmt 10 
Much IS, 1993 Response of [OSC] 10 Memorandum and Order Requesting Additional Party Filings Addr=ing 
Issue of "Ovcrrlding Patient Need" (Mar. 19, 1993) [hereinal'let OSC "Ovelriding Patient Need" Supplement). 
19 57 Fed. Reg. 20,194, 20,197 (1992). See oLro 55 Fed. Reg. 27,645, 27,64647 (1990) (proposed rule statement 
oC considerations eJ[plains 'ia)s an example DC the kind oC good Cluse wmanting delay, there may be • need 
Cor further inv=tigatiOft by the Commission or the U.S. Deputment of Iustice. In IIICh instances, 10 allow the 
Commission 10 immigatc fimhcr into the maucr or the Department DC Justice 10 undertake c:riminal investigation 
wilhout prejudice 10 possible prosecution of any disccM:n:d crime, it may be necessary 10 hold Ihe hearing on Ihe 
immediately effective order in abeyance for a reasonable period of time.") 
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In implementing this general Commission guidance, the appropriate focus 
for the "good cause" determination is the guidelines set forth by the Supreme 
Court in United States v. Eight Thousand Eight Hundred and Fifty Dollars 
($8,850) in United States Crurency.2D The issue there was the propriety of a 
government request to delay a civil forfeiture proceeding for currency seized by 
customs agents pending completion of an investigation into a possible criminal 
enteIprise involving the currency. In resolving the matter,· the Court applied 
the four-part test developed in Barker v. Wingo,21 to decide when government 
delay abridges the right to a speedy trial. As described by the Court, th~ test 
"involves a weighing of four factors: length of delay, the reason for the delay, 
the defendant's assertion of his right, and prejudice to the defendant.''22 

B. Application or the Four-Part Test Governing Delay in Adjudicatory 
Proceedings 

Looking to each of these factors, we note initially that the first two - length 
of the delay and the reason for the delay - are closely related. As the Court 
pointed out in $8,850, short delays need less justification then long delays.2l 
The four-month delay. sought here is of moderate duration. Moreover, the Staff 
has made it apparent that this request may not be the last As a consequence, 
the Staff must provide a reasonably compelling basis for the requested delay. 

The reasons provided by the Staff, i.e., the ongoing state and federal 
investigations that could result in criminal proceedings, fulfill this criterion and 
are a significant factor weighing in favor of its delay request. As the Court noted 
in $8,850, a contemporaneous civil adjudication "could substantially hamper" a 
criminal proceeding regar<!ing the same general subject matter because it "might 
serve to estop later criminal proceedings and may provide improper opportunities 
for the [potential criminal defendant] to discover details of a contemplated or 
pending criminal prosecution.''24 This latter possibility clearly is at the heart of 
the Staff's delay request. 

For its part, asc asserts that the Staff's reliance on the ongoing investigations 
and the possibility of criminal prosecutions fails to provide any compelling basis 
to justify the requested delay. According to asc, the affidavits submitted in 
support of the Staff's delay request lack sufficient specificity to establish the 
Staff's claim that permitting this proceeding to go forward will impair any 
ongoing federal or state investigations or potential criminal prosecutions. asc 

20 461 u.s. 555 (1983). 
21 407 u.s. 514 (1972). 
22 $8.850.461 u.s. at 564 (citing BtuUr. 407 U.s. at 530). 
2l 811 id. at 56S. 
24/d. at 567. 
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declares that the identical concern expressed by the Commonwealth, 01, and 
OIG about the discovery disclosure of the name, address, telephone number, and 
place of employment of every knowledgeable wibless is meaningless because 
"the wiblesses who were interviewed by the NRC [Incident Investigation Team 
(I1T)] are mostly employees or agents of OSC" to which OSC has access.2.S OSC 
also asserts that it is entitled to the transcribed wibless statements taken by the 
agency's lIT members who investigated the IRCC incident and, accordingly, the 
Staff cannot deny OSC access to the transcripts by turning them over to other 
state or federal authorities conducting criminal or other investigations. Finally, 
OSC maintains that nothing put forth by the Staff, whether in the Commonwealth 
or agency affidavits or the statements by lIT members during a February 8, 1993 
public Commission briefing about the IRCC incident, shows that there is any 
basis for a criminal proceeding against OSC or any of its employees. 

Undoubtedly, as OSC asserts, the wiblesses involved in any criminal investi
gation and prosecution relating to the IRCC incident are "mostly" OSC employ
ees or agents and OSC knows who those employees/agents are. Yet, "mostly" is 
not "all." The Commonwealth, 01, and OIG affidavits do not specifically indi
cate that there are wiblesses who are not OSC employees/agents. Nonetheless, it 
is evident from the February 8 briefing cited by OSC and the lIT report that was 
the subject of that meeting that there are several individuals who are not OSC 
employees or agents but who have relevant information concerning the IRCC 
incident and apparently have not been identified publicly up to this point 26 Iden
tification of these wiblesses at this time as part of the discovery process in this 
proceeding is a legitimate concern for state and federal investigators. The same 
premature disclosure problem applies to the lIT wibless interview transcripts. 
The Commonwealth, 01, and OIG, all of which assert that these interviews are 
relevant to its ongoing investigation, have a well-grounded concern that "the 
scope of the evidence being reviewed" not be revealed relative to any possible 
criminal proceedings.27 This, in tum, provides a valid basis for precluding OSC 
from now obtaining those transcripts through discovery in this proceeding. 

By also asserting that the existing record will not sustain criminal charges 
based upon state penal laws or violations of federal statutory and regulatory 
requirements, OSC asks us to make an independent assessment regarding the 
existence of "probable cause." Earlier in this proceeding, the issue of ''probable 
cause" would have been a relevant factor in considering ~ OSC assertion 

2.S osc Delay Motion Respatse at 2-
26To assess the validity or osC', arguments Jeganling lite impact of lite February briefing. we Rqucstcd lItat!he 
Staff provide us with a copy or lite transcript or !he briefing as well as a copy or NUREO-I480, lite lIT report 
lItat is Jefc:rrcd to in the transcript and was made publicly available on the day or lite briefing. &. Tr.3-4. During 
lite briefing, it was made clear that the prescntatioo was net intende<llo present an assessment or the merits of the 
Staff'. lUSpClSion order. Su Tr. 4-5. 
27 Staff Delay Motion. Claus Declaratioo., 10; id., Hayes Affidavit at 3; II. id., Norton Affidavit at 3. 
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under section 2.202(c)(2)(i) that there is not sufficient evidence to support the 
immediate effectiveness of the Staff's order.28 Clearly, however, in determining 
whether there are adequate grounds for regulatory action, we are not called upon 
to assess a licensee's potential criminal culpability relating to that action. By the 
same token, our responsibility under section 2.202(c)(2)(ii) to determine whether 
a delay in this proceeding is appropriate does not carry with it the responsibility 
to render an independent judgment about the "probable cause" for any criminal 
proceeding put forth as a basis for that delay.z9 Thus, section 2.202(c)(2)(ii) does 
not sanction such a Board ''probable cause" evaluation. 

Relative to the third factor - OSC's assertion of its right - notwithstanding 
its earlier failure to challenge the basis for the immediate effectiveness of the 
Staff's suspension order,:lO OSC has vigorously protested about any delay in this 
proceeding. That puts this element on OSC's side of the balance. 

OSC also relies heavily on the final component of the balancing process -
injury to the defendant. In the context of this administrative proceeding, OSC 
defines that factor to encompass not only injury to itself, but harm to others 
that it asserts will be affected by the delay. To establish its injury. OSC makes 
some conclusory allegations about the "obvious prejudice [it] will suffer,''31 and 
about "the injury [it] has already suffered. • • [and] the cumulative harm [it] 
continues to suffer, in terms of professional reputation and financial harm.''3Z 
Yet, OSC's more detailed, and consequently its more compelling argument 

28 St. 57 Fed. Reg. at 20,196. 
19 Evm assuming such a "proboble c:ause" finding is appropriate, OSC'. intc%prc:tation of the "record" is nee 
caMncing in this regard. To cronter what it characterizes u the "vague" assertions of wrmgdoing in the 
Commonwealth, 01, and 010 affidavits, OSC!dies upcn various stalCmcnts made by the Irr leader at the Fcbruuy 
8 briefing. St. OSC Delay Motion Response at 5·6. OSC maintains that, bec:ause of his access to the witness 
transaipts that the Staff now wishes to protect, his IUICmcnts make it apparm1 there is no "probable c:ause" to 
support a criminal prosecution. According to OSe. this failing is hig.blighted by the Irr leader'. stalCment that 
the OSC penonnc1 in chllXe of the brachythenpy treatment had only half a minute to dc:cidc about an appropriate 
JeSPOIISC relative to the IRCC incidcnL Su id. at 5 (citing Tr. 61). OSC asserts that this stalCment is tc11ing 
because its review of the c:aae law hu revealed no instance when a phyaician "bu been" c:onvicted, 01' even 
indicted, under such circumstances. [J. at 5. In addition. u proof that there is no valid basis for any ltate or 
federal prosecution, OSC cIim:u our attention to 'UlCmcnts by the Irr leader suggesting Ihc:n: is .ome confusion 
among .taff membezs in NRC zegional officca about the need for a survqr using a portable radiation survey 
insttument following the termination of an HDR brachytherapy treatment. S .. id. at S-6 (citing Tr. 59, 64). 

Regucfing OSC', argument that no physician hu ever been subject to criminal liability in cin:umstanc:es such 
u those outlined by the Irr, we limply obsc:m: that '1Iu been" is not the ,ame u Mcannot be," which is the 
pertinent issue relative to any probable c:ause finding. And u to the pmported zegu1a1oly Mconfusion." in terms 
of probable c:ause its aignificance is not zeadily apparent givm the fact that, as also is indieated in the briefing 
transaipt. it is the view of the NRC Gcnenl Counsel', Office and the NRC hcaclquartas staff in the Office 
of Nuclear Matc:ria1 Safe!)' and Safcgumls that such a JIJIYC)' is required. Su Tr. 59. Thus, whether viewed 
aepantc1y or together, these purported Cltcu1pa1oly c:in:umstanccs IJe not sufficient to establish a laclt of probable 
c:ause relative to Ihc IRCC incident or to raise a serious question about Ihc legitimacy of the ,worn uscrtions 
of the Commonwealth, 01, or 010 zegucfing Ihc boaes for their ongoing immigationa and for poIlible Itlte or 
federal criminal prosecutions. 
30 St'1IIpf'1J note 9. 
31 OSC Delay Motion Responae It 9. 
:nOSC "Ow:aiding Patient Need" Supp1cmatt at 3. 
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concerning deJay-reJated harm is directed to the purported "overriding patient 
need" for HDR treatments at its facilities. 

According to ase. HDR is the lifesaving treatment of choice for many cancer 
patients in the most critical condition.33 In attempting to establish the scope of 
the harm to these patients, asc centers on the need to provide HDR treatment at 
its OPCC and OHCC facilities. asc declares that the NRC has conceded there 
have been no identified regulatory problems at either of these facilities.34 asc 
maintains, moreover, that there are no viable alternative treatment centers for 
those patients served by either facility. According to asc, there is no alternative 
HDR center in Harrisburg while in the Pittsburgh metropolitan area, of the two 
other facilities that can administer HDR treatments, one has not performed 
any HDR procedures and the other has done only one.3.5 asc contrasts this 
with the seventy-five treatments administered at asc's OPCC facility since last 
September. 

These claims, however, must be considered in light of the relaxation provision 
in the suspension order.36 The Staff describes this provision as allowing asc, on 
a case-by-case basis, to request a relaxation of the suspension order to administer 
HDR treatments. As depicted in an affidavit of the Regional Administrator of 
NRC Region I, the Staff's judgment about whether the requisite "good cause" 
exists for a particular relaxation request is based upon its assessment of the 
ability of asc Staff at OPCC and OHCC to perform HDR as a result of 
Staff telephone and onsite interviews about, and previous onsite observations of, 
asc's program, oversight, and procedures at those facilities.31 The relaxation 
requests initially were to be only for patients not in a treatment plan at these 
facilities prior to the date of the suspension order; nonetheless, as a result of 
several asc requests to treat new patients, the Staff will now consider such 
a request. asc, however, must first inform the referring physician of the 
availability of other treatment facilities in the vicinity and the referring physician 
must determine, as a matter of medical judgment, that the patient should be 
treated at the OPCC or the OHCC. The Staff then will grant the relaxation 
request, provided it is satisfied there is adequate oversight through the physical 
presence of the facility's medical director and medical physicisL38 

In his affidavit, the Regional Administrator also indicates that the Staff has 
processed seven requests involving twenty-three patients, at least six of whom 

33 s.. OSC Delay Motion Rcspcmc at 3. 
34 s.. id. at 7-8. 
3.5 s.. id. at 3. 
36 s.. nJFa JIOIC 4 and accompanying text. 
'51 s.. Staff "OYariding Patiem Need" Response, Affidavit of Thomas T. Mntln in Support of NRC Staff'1 
Reapcmc to the [Baud'l] Much S,I993 Memorandum and Order (Requesting Additional Party Fi1ings Addressing 
Issue of "On:rriding Patient Need") at 12 [hereinafter Mntln Affidavit]. 
38 s.. id. 11 12-13. 
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were new patients." The Staff granted outright six requests involving twenty
two patients. The seventh request, submitted on February 10, 1993, was an 
application to treat a new patient at the GPCC. This request was granted with 
the condition that OSC inform the referring physician about the availability of 
other treatment facilities in tJie vicinity of the GPCC. According to the Regional 
Administrator, OSC later stated that it chose not to provide that notification 
to the referring physician and that the patient would be treated with external 
beam radiation (from a linear accelerator) rather than HDR.4O The Regional 
Administrator also states that it has generally taken between one and two days for 
the Staff to act on OSC's relaxation requests.41 On this basis, the Staff concludes 
that the relaxation process provides an adequate mechanism for meeting patient 
needs for HDR treatment pending a final adjudication of the validity of its 
suspension order. 

OSC acknowledges that since the suspension order was entered on January 
20, it has received permission in six instances to provide HDR treatments 
to a total of twenty-one patients:'2 OSC also asserts that the February 10 
request described above was effectively denied because of the St.aff's notification 
requirement.43 OSC declares that the Staff's good cause determinations are 
essentially standardless, requiring OSC personnel and referring physicians to 
make expensive. time-consuming information submissions and to submit to 
invasive reviews of medical decisions that are beyond the Staff's regulatory 
purview."" OSC also declares that the Staff's response time to its relaxation 
requests, while initially short, has gradually lengthened to the point where it 
took nine days to"respond to the February 10 request"" In addition, OSC notes 
that the Staff has yet to respond to its February 15, 1993 request to grant a 
general relaxation of the suspension order relative to the GPCC and GHCC 
facilities, other than to provide a lengthy request for additional information.46 
OSC concludes that the relaxation process heightens the injury being inflicted 
upon patients by the suspension because it creates uncertainty that improperly 
intrudes into a seriously ill patient's reasonable expectation in a regularity of 
treatment by his or her own phYSician at known facilities near home.'" 

Based upon the materials submitted by the parties, we conclude that the 
relaxation process provides a mechanism that substantially alleviates OSC's 

39 Se, itt at 4. 
4O~. itt at 10. 
41 See itt at 13-14. 
42 St. osc "'OYcniding PatiClll Need" Respatse at 4. 
43 See itt 
44 S .. itt at 6-8. 
"" St. itt at S~. 
46 ~. itt at~. 
'" St. itt at 9·10. 
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· asserted concern that an "overriding patient need" will be negatively impacted 
by any delay in a hearing on the Staff's suspension order. The Staff's case
by-case review of OSC's relaxation requests over the past sixty days evidences 
the development of governing standards that are tangible and rational. Indeed, 
in seeking to ensure that the IRCC incident is not repeated, the Staff has acted 
reasonably to ensure that at the GPCC and GHCC facilities OSC personnel 
control and execute the HDR process consistent with regulatory requirements.48 

While OSC seeks to make much of the time and economic burdens imposed 
by the Staff relative to its seven relaxation requests, based on the information 
before us we are unable to conclude that the Staff's actions have resulted in any 
undue treatment delays or economic hardship for OSC's patients:" Moreover, it 
is logical to infer that OSC's experience in preparing the seven requests and the 
Staff's efforts in reviewing the HDR program at the GPCC and GHCC relative 
to those requests has resulted in a learning curve that will reduce the time and 
expense involved in obtaining determinations on future relaxation requests. In 
particular, we expect this will be the case with the Staff's determination on 
OSC's pending February 15 request for a general relaxation of the suspension 
order for the GPCC and GHCC facilities.50 

<IS In this regard. osc expresses a particu1ar cm=n about Staff inquiries intended to = that those responsible 
for =ommcnding th.t a patient undergo the IIDR process at an OSC f.cility have fully considered the need for 
IIDIt. as opposed to LDIt. treatments. S,. id. at 7. These Staff requests undoubtedly are a ,ource of irritation to 
the medical penonne1 involved. Nonetheless, they are a legitimate component of the Staff', regulatory rcsponsc: 
to the IRCC incident. 
49 On the issue oC the timeliness oC the Jelaxation process, in all instanecs but me, the Staff', determination was 
provided within the time frame specified by OSC in its mJUCSl. Su Staff "Overriding Patient Need" Response, 
Martin Affidavit, exhs. 3-8, 11-19,22-24. And as to that one - the February 10 request that was cmditionally 
Ipproved - although OSC asserts that there was ,ome dehy while alternative treatment amnganents wen: made, 
lee OSC "Oveniding Patient Need" Response at 6, it docs not make any sbowing that the patient was humed by 
the delay. 

On the issue of expenses usoc:i.atcd with the relaxation process. the CXIly cm= mcaswe """ have been 
provided comes in an affidavit from OSC', outside counsel,uling that oSC has legal bills in the nnge of $10.000 
re1ating to ilS dealings with the Staff' oC NRC Region L S6e id., attach. D at 1 (Verified Statement oC Keuy A. 
Kearney). Counsel', efforts in this regm! undoubtedly are reflected by the documents before us, which indicate 
that lix of the 'evm mJlICSIS wen: made by or with the assi.rtanee of outside counsel. S6e Staff' "Overriding Patient 
Need" Response, Martin Affidavit, exhs. S, 7, 11, 14, 16,22. I.cft unanswered, however, are the questions why 
the IUbmission of each re1axation request xequired the active involvanent of, and costs associated with, outside 
counsel, if. OSC "Overriding Patient Need" Response, attach. E at 1 (Verified SUtemc:nl of Marcy L CoIkin) 
(OSC corponte counsel cIecla= that because of the c.xpcme involvul, OSC is no longu using outside counsel 
for preparing re1axation requCSlS). and how the legal expenses a=ed by OSC are detrimcntd to the intcn:sts of 
ilS patients. 
50 In response to OSC', Fcbntuy IS request. on Much S the Staff asked that OSC provide aubsUntialadditional 
infonnation. Su Staff' "Oveuiding Patient Need" Response, Martin Affidavit, exh. 21. Acconling to OSe, 
the parties were ,cheduled to meet on Much 23, 1993, to discuss the Staff'. information request. Su OSC 
"Oveniding Patient Need" Supplement It 2-3. Further, in response to our inquiry, the Staff indicated that once 
it hu a c:omplete n:spense to its Much S information mJUCSl, it will need Ipproximltely six weeks to make a 
determinltion on OSC's request. S6. NRC Staff'Response to Order (Granting [OSC',] Request to Supplanent 
Pleading and Requesting Information from the NRC Staff) (Mar. 19, 1993) at 3. 

In light of our determin.tion here, it seems obvious that it is in the best inten:sts of both parties to cooperate 
in reaching a pranpt resolution of this pending request. During the lZ()'day delay period, OSC', best hope of 

(Collliluud) 
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Thus, despite OSC's protestations to the contrnry, for the 120-day period now 
at issue, the relaxation process in the suspension order addresses the needs of 
potential brachytherapy patients by providing a viable mechanism for obtaining 
HDR treatments at OSC's GPCC or GHCC facilities. And, given this process, 
we do not perceive any compelling harm to the interests of OSC during this 
period;5! 

C. Conclusion 

Taking a comprehensive measure of the four relevant factors, it is apparent 
that OSC's protest against any delay is an element that weighs in its favor. Yet, 
this alone is not a sufficient counterweight to the Staff's showing that, at present, 
there are concrete reasons to believe that allowing this adjudicatory proceeding 
to go forward could visit material harm upon the ongoing Commonwealth, 01, 
and OIG investigations and any subsequent federal or state criminal prosecutions. 
Nor has OSC made a persuasive offsetting demonstration that during the 
proposed 120-day delay period the legitimate interests of OSC or its patients will 
be significantly harmed. As a result, we conclude that a balancing of relevant 
factors establishes "good cause" for granting the Staff's request for a temporary 
delay in this proceeding, subject to the conditions set forth below. 

m. FURI'HER PROCEEDINGS BEFORE THE BOARD 

Having determined that there is good cause for delaying this proceeding, 
we also must heed the Commission's admonition that we monitor any delay to 
ensure that good cause continues to exisl.s2 This requirement is a recognition 
that, from the time an order is first entered granting an enforcement hearing 
delay request, the balance then in favor of delay begins an inexorable reversal 
until, at some point, the balance will tilt in favor of going forward with the 
administrative hearing. It is the Board's duty to ascertain, as precisely as we 
can, when the balance swings in OSC's favor in this proceeding. 

gaining !die! from !he suspensim order, including any P=Cived burdens of the casc-by-cuc rclautim process. 
is 10 respond quickly and canplclely 10 the Sulf'. March 5 infomutim nquest. On the ether hand, for any future 
Staff request 10 Cllend the cIclay perlod. the impact of the mspc:naion order'. atriClllreS upon OSC and its pctcntial 
~ents, and any Staff measures 10 mitisaU! those implctl, will bccc:me increasingly weighty considcnticm. 

! Before us, OSC h .. not asserted that !he 120-day delay will honn its ability 10 prepare an adcquaU! challenge 
10 !he Sulf'. suspension order II • result of faded memories or unavailable witnesSes or documents. Compan 
Adwmc.dM.dical SystellU,ll1C. (OneFactotyRow, Geneva. Ohio44~l). AU-874, 2S NRC 865, B7G-71 (1987). 
In fact, because the c:irc:umstmces that arc the 10CllS of the Sulf'. suspension order arc • liule more than four 
months old, it is problematic whether, at this juncture, auch • CMSidc:ration would provide any lignificant IUppo1t 

for OSC', position. 
~ Se, 57 Feci. Reg. .t 20,197. 
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To this end, we require that forty days from the date of this memorandum 
and order, the Staff is to provide us with a report, accompanied by supporting 
affidavits, detailing the status of the Commonwealth, 01, and OIG investigations 
and/or criminal prosecutions. In its report, Staff should indicate the status of any 
grand jury proceeding in the Commonwealth and when OI and OIG anticipate 
making a referral, if any, of their investigative findings to the Department of 
Justice for consideration of possible criminal prosecution. The Staff also should 
notify the Board immediately when it becomes aware of any criminal indictment 
or information filed against esc or any of its employees or agents relative to 
the November 1992 IRCC incident or any of the other matters that are the basis 
of the Staff's January 20 suspension order. 

Further, as an adjunct to our responsibility to monitor any delay comes the 
responsibility to minimize the effects of any delay. To this end, we grant 
the Staff's motion to delay this proceeding, but do so only as it encompasses 
discovery and, consequently, any portion of the adjudicatory process that can 
proceed only after discovery is completed. At this time, we do not see any harm 
to the ongoing investigative and prosecutorial processes in directing that within 
forty days of the date of this memorandum and order, the parties file a joint 
prehearing report discussing certain matters. In that report, based on the legal 
and factual allegations set forth as the justification for the Staff's suspension 
order, the parties should describe the issues to be litigated in this proceeding; 
indicate whether any of those issues, with or without discovery, are amenable to 
summary disposition; specify the amount of time the parties anticipate will be 
needed for discovery and an evidentiary hearing when this proceeding ultimately 
moves forward; and describe the status of any settlement negotiations between 
the parties. 

The delay we afford corresponds to the Staff's request for an "initial" 120-day 
postponement period. To obtain a delay of this proceeding beyond that time, 
twenty days before the expiration of that period the Staff must file an additional 
request with the Board. In its motion, the Staff should indicate the specific 
period of additional delay it seeks and should state, with supporting affidavits 
and documentation, the specific reasons why "good cause" exists for the delay. 
We apprise the Staff now that as the delay period lengthens, the reasons it must 
provide in support of a delay request must be increasingly specific and detailed. 
esc will have ten days within which to respond to a Staff request for additional 
delay. 

Finally, as part of our responsibility to monitor any delay, at this early juncture 
we want to make clear to the Staff our concern about the potential ''whipsaw" 
effect of separate federal and state proceedings upon esC's right to a prompt 
hearing regarding the suspension order. Federal and state authorities have in
dependent responsibility for pursuing investigations and criminal prosecutions 
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arising from the IRCC incident and related matters.53 With this separate 
responsibility, however, comes separate investigative/prosecutorial processes 
with schedules that may not coincide. Indeed, this may already be the case here 
because neither OI nor 010 has finished its investigation so as to permit the 
crucial step of referring its findings to the Justice Department for a determination 
about whether to initiate federal criminal proceedings. The best way for the 
Staff to avoid any intimation that separate prosecutorial processes are being 
manipulated to deprive OSC of its hearing rights is to see that all reasonable 
steps are taken promptly to complete any agency investigations and to make any 
referrals to the Justice Department 

For the foregoing reasons, it is, this twenty-sixth day of March 1993, 
ORDERED that: 

1. The February 23, 1993 motion of the Staff to delay this proceeding for a 
period of 120 days is granted in parI in that all discovery in this proceeding is 
stayed up through and including Wednesday, June 23, 1993, provided, however, 
that if the Staff files a request for additional delay in accordance with' 5 below, 
discovery will continue to be stayed pending further order of the Board. 

2. The Staff should notify the Board immediately when it becomes aware 
that a state or federal criminal indictment or information has been filed against 
OSC or any of its employees or agents relative to the November 1992 IRCC 
incident or any of the other matters that form the basis for the Staff's January 
20, 1993 suspension order. 

3. On or before Wednesday, May 5, 1993. the Staff should file a report 
providing the following information: 

A. The status of any Commonwealth criminal investigation or grand 
jury proceeding regarding the IRCC incident, including an estimate of 
how long Commonwealth officials believe it will take to complete any 
ongoing grand jury proceeding regarding that incident. 

B. The status of any OI or 010 investigations relating to the matters 
set forth as the basis for the January 20, 1993 suspension order, including 
an estimate of (i) when OI and OIO anticipate their investigations will 
be completed and their investigative findings referred to the Department 
of Justice for consideration for possible criminal prosecution, or (H) if 
a referral has been made, when the Justice Department will reach a 
determination relative to the referral. 

53 ose has not challenged the Staff', reliance on Ihc pendency of a lUte, as opposed to a Cederal. investigation 
as a buis CM dehying !his Ccdc:nl administnti .... proceeding. The Commiuion', 1Ur.:ment of considerations 
reguding the =n adoption or Kaion 2.202(c)1l)(ul ccztainly does not IUggest that my IUtelfcdcral distinction 
is Idevant in terms or a "good cause" determination. See supra note 19 and accanpanying ten. Nonetheless, 
even if it wuc, at p=cnt Ihc pending OI and OIG invcatigations provide adequate mpport Cor the Staff'a dehy 
ftlqUest. 
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4. On or beCore Wednesday, May 5, 1993, OSC and the StafC should file a 
joint prehearing report that contains the Collowing information: 

A. Relative to the various legal and factual assertions that Corm the 
basis Cor the Staff's January 20, 1993 order suspending OSC's 10 C.F.R. 
Part 30 license, a statement outlining the central issues Cor litigation in 
this proceeding. In the event the parties cannot agree on the wording or 
inclusion oC any issue, the statement should set forth that issue separately 
with a notation identifying the sponsoring party. 

B. A statement identifying which, if any, oC the issues specified 
in accordance with ,4.A each party believes is amenable to summary 
disposition and whether discovery will be needed prior to filing a 
dispositive motion on that issue. 

C. A statement indicating how long the parties estimate they will 
need to conduct discovery on the issues specified in accordance with 
,4.A. 

D. A statement indicating how long the parties estimate will be 
needed to conduct an evidentiaIy hearing on the issues specified in 
accordance with ,4.A. 

E. A statement describing the status of any settlement discussions 
between the parties. 

5. A StafC request for an additional delay of any aspect of this proceed
ing beyond Wednesday, June 23, 1993, must be filed on or before Tluusday, 
June 3, 1993. In its motion the Staff must describe in detail, with supporting 
affidavits and documentation, why "good cause" exists for the delay, includ
ing an exposition of the specific reasons why the Board's failure to grant the 
additional period of delay sought will prejudice any ongoing federal or state 
investigation or criminal prosecution. OSC will have ten days within which 
to respond to the Staff's request Both the Staff's motion and OSC's response 
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should be served on the Board's members and opposing counsel by a method 
(e.g., express mail) that ensures delivery by the next business day.54 

Bethesda, Maryland 
March 26, 1993 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

G. Paul Bollwerk, m, Chairman 
ADMINISlRATIVE JUDGE 

Charles N. Kelber 
ADMINISlRATIVE JUDGE 

Peter S. Lam 
ADMINISlRATIVE JUDGE 

54 Copies of the mcmormdum and order arc being provided to OSC and Staff counsel by r.caimile transmission 
this date. 
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Cite as 37 NRC 225 (1993) D0-93-4 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFACE OF NUCLEAR REACTOR REGULATION 

Thomas E. Murley, Diredor 

In the Matter of 

FLORIDA POWER AND LIGHT 
COMPANY, st sl. 

(Turkey Point Nuclear Generating 
Plant, UnIts 3 and 4) 

Docket Nos. 50-250 
50-251 

(License Nos. DPR-31 
DPR-41) 

March 23, 1993 

The Director of the Office of Nuclear Reactor Regulation denies a petition 
filed by Mr. James A. Riccio on behalf of Public Citizen. Greenpeace. Nuclear 
Information & Resource Service. and the Safe Energy Communication Council 
(Petitioners). Petitioners requested that the NRC issue an order to show cause 
to the Florida Power & Light Company (Licensee) as to why the Thrkey Point 
Nuclear Units should not remain closed or have its operating license suspended 
by the NRC unless and until such time as the Licensee demonstrates full compli
ance with the NRC's emergency planning regulations. As bases for this request, 
Petitioners alleged a number of deficiencies regarding emergency planning at the 
Thrkey Point Units as a result of the effects of Hurricane Andrew. Deficiencies 
were alleged in the following areas: notification during an accident, notifica
tion of persons with special needs. evacuation plans. and coordination between 
the Licensee and federal. state. and local agencies. Petitioners also alleged that 
the NRC allowed the Licensee to restart the reactor without any coordination. 
advance notice. or request that FEMA confirm offsite capabilities. 
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DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206 

INTRODUCTION 

By letter of October 23, 1992, James P. Riccio, on behalf of Public Citizen, 
Greenpeace, Nuclear Information & Resoun:e Service, and the Safe Energy 
Communication Council (petitioners), submitted a petition pursuant to 10 C.P.R. 
§ 2.206 to the Executive Director for Operations of the U.S. Nuclear Regulatory 
Commission (NRC or the Staff). The Petitioners requested that the NRC issue 
an order to Florida Power and Light Company (FPL or Licensee) to show cause 
as to why Thrkey Point Nuclear Units 3 imd 4 should not remain shut down 
or have their operating licenses suspended by the NRC unless and until such 
time as the Licensee demonstrates full compliance with the NRC's emergency 
planning regulations. 

The petition alleged a number of deficiencies in emergency planning at Thrkey 
Point because of the effects of Hurricane Andrew. The Petitioners alleged 
deficiencies in the areas of notification during an accident, notification of persons 
with special needs, and the evacuation plans for the Thrlcey Point plume exposure 
pathway emergency planning zone (IO-mile EPZ or EPZ). In ~eging these 
deficiencies, Petitioners relied, in part, on a preliminary status report prepared by 
the Federal Emergency Management Agency (FEMA) and forwarded to the NRC 
in a letter dated October 16, 1992. On the basis of circumstances surrounding the 
initial restart of Thrkey Point Unit 4 following Hurricane Andrew, the Petitioners 
also alleged deficiencies in the coordination between the Licensee, federal, state, 
and local agencies responsible for radiological emergency response planning. 
The Petitioners also alleged that the NRC allowed the Licensee to restart Unit 4 
without any coordination, advance notice, or request that FEMA confirm offsite 
emergency preparedness capabilities. 

By letter of November 13, 1992, to Mr. Riccio, the Staff acknowledged 
receipt of the petition and denied the Petitioners' request for immediate action 
based on a FEMA disaster-initiated assessment of offsite preparedness and 
compensatory actions, as reported by FEMA to the NRC on October 23, 1992, in 
a report entitled "Interim Thrkey Point Nuclear Power Plant Offsite Emergency 
Preparedness Assessment Report in the Aftermath of Hurricane Andrew," and 
on the Staff's safety assessment of plant conditions. The November 13, 1992 
letter further informed the Petitioners that, as provided by section 2.206, the 
NRC would take appropriate action on the specific issues raised in the petition 
within a reasonable time. 
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BACKGROUND 

On August 24, 1992, Thrkey Point Units 3 and 4 were shut down in 
preparation for landfall of Hurricane Andrew. Extensive onsite and offsite 
damage occurred at Thrkey Point as a result of the storm. FPL and the NRC 
conducted comprehensive onsite damage assessments and inspections following 
the storm. FPL identified, and the NRC concurred in, the equipment and other 
items to be repaired, restored, retested, or otherwise addressed as a prerequisite 
to plant restart. Rlllowing substantial effort on the part of FPL to repair storm
related damage, Unit 4 was ready for restart by late September. Unit 3 remained 
shut down for a previously planned refueling outage. On September 28, 1992, 
the NRC Staff agreed that the Licensee was ready to restart Unit 4. Subsequently, 
the plant commenced startup and attained 30% power by October I, 1992. 

On October I, 1992, the Licensee agreed to an NRC request to shut down 
Thrkey Point Unit 4 because of FEMA concerns regarding the status of offsite 
emergency preparedness, based on the unique conditions existing in the EPZ in 
the wake of Hurricane Andrew as opposed to conditions prior to the hurricane. 

Hurricane Andrew had an unprecedented impact upon the emergency pre
paredness infrastructure and population in the EPZ, necessitating a special re
assessment of the affected aspects of offsite emergency preparedness and com
pensatory actions needed to reestablish impaired state and local emergency re
sponse capabilities. The purpose of the FEMA review was to reaffirm that 
affected offsite jurisdictions were capable of responding adequately to a radio
logical emergency at the Turlcey Point site. The reevaluation was not intended 
to be a comprehensive review of offsite plans and preparedness. FEMA had 
already conducted a comprehensive review of the planning and preparedness 
capabilities of the State of Florida and Dade and Monroe Counties, as part of its 
process for approving the plans in accordance with 44 C.P.R. Part 350. FEMA 
has evaluated seven offsite emergency preparedness exercises at Thrkey Point 
through February 1993. The next offsite emergency exercise is scheduled for 
December IS, 1993. Nevertheless, in its post-storm assessment, FEMA consid
ered all of the principal areas of concern raised by the Petitioners. 

In a letter dated October 16, 1992, FEMA forwarded to the NRC a preliminary 
status report and on October 23, 1992, FEMA provided the NRC an interim 
report of its review of offsite emergency preparedness capabilities in the 10-
mile EPZ around Thrkey Point in the aftermath of Hurricane Andrew. On the 
basis of its assessment and the compensatory measures taken, FEMA reaffirmed, 
in the October 23, 1992 letter, that there is reasonable assurance that the public 
health and safety can be protected in the event of a radiological emergency at 
the Thrkey Point site. The NRC reviewed the October 23, 1992, interim FEMA 
report and concluded that the issues that led to the NRC's request that the Thrkey 
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Point nuclear units not be operated until FEMA had the opponunity to review 
off site emergency preparedness had been satisfactorily resolved. 

The NRC informed FPL on October 23, 1992, that there was no reason, from 
the standpoint of nuclear safety, that the Thrkey Point units could not resUme 
operation. Thrkey Point Unit 4 was returned to service on October 24, 1992. 
Unit 3 was returned to service on November 28, 1992, following completion of 
its refueling outage. 

For the reasons discussed below, the NRC lias concluded that the concerns 
raised in the petition do not provide a basis for the action requested by the 
Petitioners and denies the petition. 

DISCUSSION 

The Petitioners identify four alleged deficiencies in offsite emergency pre
paredness on and around the Thrkey Point site following Hurricane Andrew. 
Three of the alleged deficiencies are based primarily upon FEMA' s preliminary 
status repon to the NRC contained in a letter dated October 16, 1992, on the 
status of the radiological emergency preparedness capabilities in the lO-mile 
EPZ surrounding the plant The three alleged deficiencies identified by the Pe
titioners, which arose from their reading of the preliminary report, are: (1) the 
Licensee's offsite emergency response plan fails to meet the requirement for no
tification of "all segments" of the population; (2) the "special needs" community 
within the Thrkey Point EPZ is largely unreachable and, thus, the requirement 
for notification of "all segments" of the population cannot be met; and (3) the 
original evacuation plans for the plume exposure pathway EPZ and the ingestion 
pathway EPZ are based upon assumptions that are no longer valid, and restan of 
the plant absent a fully revised and tested radiological emergency response plan 
constitutes a violation of 10 C.P.R. Pan 50, Appendix E, and NRC regulations 
requiring that FEMA make "findings and determinations as to whether State and 
local emergency plans are adequate and whether there is reasonable assurance 
that they can be implemented. • • ." The Petitioners also alleged deficiencies in 
the coordination among the Licensee, federal, state, and local agencies respon
sible for radiological emergency response planning, specifically, that the NRC 
allowed the Licensee to restan Unit 4 without any coordination, advance notice, 
or request that FEMA confirm offsite capabilities. The Petitioners assened that 
the premature restan of Thrkey Point Unit 4 raises serious questions as to the 
ability and commitment of FPL and the NRC to abide by regulations requiring 
"that there is reasonable assurance that adequate protective measures can and 
will be taken in the event of a radiological emergency." The Petitioners argued 
that this is "yet another instance" in which the NRC has "failed to maintain a 
proper regulatory relationship with the nuclear industry." 
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Noti&cation or the Population in the EPZ 

Regarding the first issue raised by the Petitioners concerning deficiencies in 
notification, the Petitioners cited the following statement from the FEMA letter 
of October 16, 1992, as the basis for their concern: 

Due to extensive dectric power disruption, it must be assumed that a nmnber of EPZ residents 
do not have access to the EBS [emergency broadcast system] messages which provide specific 
instructions relative to the emergency. There is also good reason to believe that most of those 
residents are living in structures which are or will be condemned and that these structures are 
spread throughout the EPZ with no identifiable concentrations. Also, as a result of Hurricane 
Andrew there are residents living in Ufe Support Centen (tent cities) who may not have 
access to odio or television. 

The Petitioners also stated that to address the above concern, FPL planned 
to use the siren system in the public address mode; however, according to the 
Petitioners, FEMA acknowledged that the audibility of such a system had not 
been verified and would not be verified until full-cycle testing of the system was 
conducted in November. 

FEMA addressed public alert and notification concerns in its October 23, 
1992 interim report to the NRC. FEMA reported that the primary alerting 
and notification system in Dade County, comprising sirens and EBS, was fully 
operational. However, FEMA believed that many residents and transients in the 
area might not have ready access to radios for hearing EBS messages because 
of the lack of electrical power. Therefore, there was a need to compensate for 
this degradation of notification capability by greater reliance on other means 
of backup notification, such as route alerting and utilizing the public address 
capability of the outdoor warning sirens. 

The FEMA interim report stated that the State of Florida. Dade County, 
and FEMA agreed that certain compensatory measures, including the following, 
would be taken to alleviate the concerns for public alert and notification. Until 
the status of condemned structures and the number of persons living in them 
could be determined, the county would employ route alerting, using patrol cars 
equipped with public address systems to inform residents of protective actions. 
In addition, the public address capability that is part of the existing siren system 
would be used to inform residents of the meaning of sirens and appropriate 
protective actions. Residents of the Life Support Centers (tent cities), or other 
people incapable of viewing TV or listening to the radio, could be notified of 
an emergency at Thrkey Point through route alerting and the use of the public 
address capability on the outdoor siren system. 

Regarding the public address capability of the siren system, FEMA reported 
that FPL indicated that the voice coverage of the public address system on the 
sirens could adequately cover the major devastation areas and the tent cities 
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located within the EPZ. FEMA stated that the aUdibility of the public address 
system would be checked in conjunction with the full-cycle test of the system 
which was originally scheduled in November 1992, but was actually conducted 
on December 4, 1992. The results of the test will be included in FEMA's final 
report on the disaster-initiated review. 

The FEMA interim report also stated that FPL was making additional efforts 
to inform transients and displaced residents of actions they should take in 
the event of an emergency. These efforts included the installation of outdoor 
warning signs at exits off major highways, Red Cross Service Centers, tent cities, 
and other locations in the EPZ, and the development and distribution of handouts 
and fiyers in Spanish and English, throughout the EPZ. FPL also placed copies 
of its public information brochure at the FEMA trailer sites located within the 
EPZ. 

The impact of the hurricane on the alert and notification capabilities in 
Monroe County was much less severe than in Dade County. FEMA determined 
that no specific compensatory measures were necessary to alert and notify people 
in Monroe County. 

Notification or Persons with Special Needs 

As the basis for their concern regarding deficiencies in notification of persons 
with special needs, the Petitioners cite the following statement from FEMA's 
October 16, 1992 letter: 

FEMA attempted to call 42 special facilities; 14 calls wen: successfully completed. 13 
yielded DO answer after 10 rings, 7 yielded constant busy signals, 6 wen: intercepted by a 
phone company message that the caD would not be completed, and 2 yielded only static on 
the line. FP&L attempted to caD 134 PSNs (penons with special needs); only 6 caDs wen: 
successfully completed. 

FEMA addressed this issue in its interim report to the ~C on October 23, 
1992. FEMA reported that on October 20-22, 1992, federal observers conducted 
an independent onsite assessment of the special facilities identified by the Dade 
County Office of Emergency Management (OEM). FEMA staff visited each 
nursing home, adult congregate living facility, and day-care center within the 
EPZ to verify the operational status of the facility and its emergency notification 
and commercial telephone capability. 

As of October 22, 1992, there were 95 special facilities identified by Dade 
County OEM, of which 15 were co-located with other facilities. Therefore, a 
total of 80 sites were visited, of which 31 were operating. Of those operating, 
24 had commercial telephone capability on the premises and 7 were operating 
without telephone access. The seven operating without telephones all had access 
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to either a radio or a television on the premises. Information regarding these 
facilities was provided to Dade County. 

Although sirens and EBS are the primary means of alerting and notifying 
the public, commercial telephones and other means are also used to provide 
additional notification capability to special facilities and persons with special 
needs. To address the problem of disrupted telephone service in the impacted 
area, and to improve the current tone-alert radio system capability (all schools are 
equipped with tone-alert radios), Dade County is working on plans to replace the 
existing tone-alert radio system with a better system. FPL has agreed to purchase 
up to 100 improved tone-alert radio models, to be installed by March 31, 1993, 
at facilities identified by the county. The county has indicated to FEMA that 
the improved tone-alert radios would be placed in all schools, hospitals, nursing 
homes, police departments, fire departments, and government buildings. 

Dade County's registry of persons having special needs (pSN) is maintained 
on a computer with automatic "callout" capability via commercial telephones. 
County staff were aware that the needs and locations of PSNs might have 
changed because of the hurricane. During the week of October 5-9, 1992, 
FPL surveyed all 134 names on the PSN list by telephone. Only six calls were 
successfully completed. FPL has mailed a flyer to all residents of the 10-mile 
EPZ. In addition to general information for all residents, the flyer contained 
instructions and a telephone number for PSNs to call to identify themselves and 
their needs. In addition to the flyer, FPL distributed the 1992-93 Thrkey Point 
Safety Planning Brochure on December 28, 1992, to all residents of the 100mile 
EPZ. The brochure includes a postpaid reply card for registry of PSNs. 

The Petitioners stated that FEMA's recommended compensatory measures 
did not address the problem of notifying the special-needs population. The 
FEMA interim report makes it clear that considerable effort had been directed 
toward identifying and arranging for the notification of special facilities and 
PSNs. The primary means of alerting and notifying the population in the EPZ, 
sirens and EBS, were fully operational. The installation of tone-alert radios in 
special facilities, the use of the public address capability of the siren system, 
and the use of route alerting as a secondary means of notification, along with the 
efforts undertaken to update the PSN registry, provided additional assurance that 
the special-needs population in the EPZ would be notified in a timely manner 
in the event of an emergency at Thrkey Point. 

The Petitioners also stated that the special-needs population, as well as those 
populations that are unable to evacuate, cannot depend on being sheltered, given 
the widespread devastation in southern Dade County. Sheltering is a protective 
measure which, if available, can be used by emergency response officials at the 
time of an emergency depending on the circumstances of the accident. The 
information from the FEMA survey of special facilities, the results of which 
were provided to Dade County officials, along with the general knowledge of 
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the situation concerning residential and other structures in the EPZ, would be 
factored into any decision by state and local officials concerning the use of 
sheltering as a protective measure. Moreover, for severe reactor accidents, 
evacuation of the close-in population is the preferred protective action, rather 
than sheltering. There is no regulatory requirement that sheltering be available 
at all times and at all places within the EPZ. 

Deficiencies in Evacuation Plans 

The Petitioners alleged that the original evacuation plans for the Thrkey Point 
plume exposure pathway EPZ and the ingestion pathway EPZ were based upon 
assumptions that are no longer valid. They cite several areas in the emergency 
plans that they believe are deficient. 

The Petitioners stated that the original plan calls for residents within the EPZ 
to use their own vehicles to evacuate. They noted that in its preliminary status 
report in a letter dated October 16, 1992, FEMA stated: "It is evident that 
there was considerable loss of personal vehicles caused by Hurricane Andrew. 
Those residents suffering vehicle loss may have difficulty evacuating the EPZ 
after being notified." 

FEMA addressed this issue in its October 23, 1992 interim report and 
identified the following compensatory measures: 

(1) The number of evacuee pickup points was increased to include new 
pickup points at each tent city. The additional pickup points would 
be modified as the need arose. 

(2) EBS messages have been modified to include the location of the new 
pickup points. 

(3) Arrangements for additional buses and more pickup points have been 
documented in a memorandum of understanding between the Dade 
County Office of Emergency Management (OEM) and Metro-Dade 
Transit Authority (MOTA). 

(4) 'Ihlining would be provided to new school bus drivers who could 
be called on to assist with an evacuation. This training has been 
completed. 

(5) Each patrol car engaged in route alerting would be followed by an 
MDTA bus to pick up transportation-dependent evacuees who cannot 
be advised of regular pickup points. 

These measures were considered adequate to compensate for the loss of personal 
vehicles. 

The Petitioners stated that the original plan calls for the sheltering of those 
populations that are unable to evacuate. As support for their concern that the 
assumption that sheltering would be available is no longer valid, the Petitioners 
quoted from the FEMA October 16, 1992 letter that "residents are living in 
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structures which are or will be condemned and. • • these structures are spread 
throughout the EPZ with no identifiable concentrations. Also, as a result of 
Hurricane Andrew, there are residents living in Life Support Centers (tent 
cities) •••• " 

The use of sheltering as a protective measure is discussed above in connection 
with the sheltering of PSNs (see discussion of Notification of Persons with 
Special Needs). In summary, state and local emergency response officials would 
decide at the time of an accident on sheltering or evacuation as a protective 
measure, based on the severity of the accident, their knowledge of the status of 
the structures in the EPZ, and other factors concerning the accident. 

The Petitioners stated that the original plan assumes that residents have 
electricity and telephone service and thus can be notified of a radiological 
emergency in a timely manner. The Petitioners again noted, in support of their 
concern, that in its October 16, 1992 letter FEMA stated "due to extensive 
electric power disruption, it must be assumed that a number of residents do not 
have access to the EBS messages which provide specific instructions relative to 
the emergency." This issue is discussed above in connection with the notification 
of the population in the EPZ (see discussion of Notification of the Population 
in the EPZ). 

The Petitioners stated that FEMA failed to address the disruption of traffic 
patterns caused by Hurricane Andrew and that failure to address this issue would 
result in unrealistically low evacuation time estimates (ETEs). Petitioners argued 
that the disruption in traffic patterns within the EPZ was so significant that FPL's 
analysis of evacuation time was essentially meaningless. 

FEMA addressed the issue of evacuation routes in its October 23, 1992 
interim report. FEMA stated that all of the Dade County evacuation routes 
within the 100mile EPZ were open and usable for evacuation. The routes were 
verified as being open by a FEMA assessment team member who drove the 
routes on October 5-6, 1992. FEMA reported that, through interviews with the 
State Division of Emergency Management, it was determined that road signs on 
most of the major road arteries in Dade County have been replaced. Many of the 
signs on the local streets have also been replaced; however, this was considered 
a low-priority item at the time of the assessment. FEMA reported that the 
assessment team was assured that local or state law enforcement personnel, 
or both, would be stationed at street comers directing traffic to facilitate any 
required evacuation. 

Regarding the ETE analysis, the primary purpose of the analysis is to identify 
potential uaffic bottlenecks during the planning process that could impede an 
evacuation. Appropriate measures can then be taken to control the traffic at these 
points. The commitment to station local or state law enforcement personnel, or 
both, at street comers to direct traffic in the event of an evacuation fulfills this 
objective of an ETE analysis. Furthermore, all the evacuation routes in the EPZ 
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were open. Information obtained during the assessment from state and local 
officials indicated that the total EPZ population was about the same as it was 
before the hurricane (140,000). The number of residents who left the area was 
balanced by the number of transients who arrived after the storm. Given that 
the evacuation routes are all open and the EPZ population is about the same, the 
Ems would not be expected to change significantly. Licensees are expected to 
reexamine their Em studies if there are significant changes in the demography 
surrounding a site. 

FEMA has performed a thorough, in-depth assessment of the offsite emer
gency preparedness capabilities of the jurisdictions located in the 10-mile EPZ 
for'IUrkey Point in the aftermath of Hurricane Andrew. On the basis of that 
assessment and compensatory measures taken, FEMA reaffirmed in its interim 
report of October 23, 1992, that there is reasonable assurance that the public 
health and safety could be protected in the event of a radiological emergency at 
the Thrkey Point Nuclear Power Plant. The NRC concurred in this determination. 

Deficiencies in Coordination Between the Licensee, Federal, State, and 
Local Agencies Responsible for Radiological Emergency Response 
Planning 

The Petitioners asserted that in view of the confusion surrounding the 
premature restart of the Thrkey Point Nuclear Units, serious questions have 
been raised as to the ability and commitment of FPL and the NRC to abide by 
regulations requiring "that there is reasonable assurance that adequate protective 
measures can and will be taken in the event of a radiological emergency." 
The Petitioners stated that there was, as yet, no explanation as to why the 
Licensee was allowed to attempt a restart of Thrkey Point, nor any indication 
from the NRC as to why it allegedly failed to enforce its own regulations. 
Petitioners argued that this is yet another instance in which the agency has 
"failed to maintain a proper regulatory relationship with nuclear industry." The 
Petitioners indicated that neither Dade County nor FEMA were informed of 
the Licensee's decision to restart Thrkey Point Unit 4 until the reactor was in 
power ascension. The Petitioners noted that in an October IS, 1992 letter to 
Senator Graham, FEMA stated that the NRC had indicated that "no restart of 
Thrkey Point was contemplated prior to mid-November at the earliest," and 
that the NRC allowed FPL to restart the reactor "(w)ithout any coordination, 
advance notice, or request that FEMA confirm offsite capabilities • • ." as, the 
Petitioners allege, is required by the April 1985 FEMA/NRC Memorandum of 
Understanding (MOU). 

The unprecedented devastation resulting from Hurricane Andrew in the 
Thrkey Point EPZ caused FEMA to be concerned about the possible impact 
upon the emergency preparedness infrastructure and population in the EPZ. 
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FEMA could not conduct an immediate reassessment of offsite emergency 
preparedness, however, because the first prioritY of FEMA and state and local 
agencies was immediate disaster relief activities, which demanded their full 
attention. Moreover, based upon the Licensee's and NRC's initial post-storm 
estimates, FEMA expected to have more time to address the question of 
offsite. em~rgency preparedness before the Thrkey Point plant was ready for 
restart. FPL site cleanup and restart preparations were actually completed much 
earlier than originally estimated, so that Unit 4 was ready for restart before 
FEMA could conduct a special disaster-initiated review of offsite emergency 
preparedness. The NRC did not give FEMA a revised restart schedule and the 
restart date was not coordinated with FEMA. Accordingly, on October 1, 1992, 
the NRC requested the utility to suspend Unit 4 restart activities pending further 
assessment by FEMA of the status of offsite emergency preparedness in the 
area near the plant. Neither the NRC nor FEMA had made any new findings or 
determinations regarding the state of offsite emergency preparedness up to that 
poinL 
. At the request of the NRC, Unit 4 was shut down, and remained shut down 
until FEMA completed its disaster-initiated assessment and issued its interim 
report on October 23, 1992. FEMA noted that the report was the product of 
extensive coordination among FEMA, NRC, the State of Florida, Dade and 
Monroe County emergency management officials, and FPL. 

Circumstances surrounding the restart of the Thrkey Point nuclear units 
following Hurricane Andrew were unprecedented. In the October 23, 1992 letter 
transmitting its findings and interim report to the NRC, FEMA characterized its 
effort as ''the first time that such a review has been necessitated or conducted as 
a result of natural disaster impacts on an emergency preparedness infrastructure 
and population located within the 100mile EPZ of a commercial nuclear power 
planL" The FEMA/NRC MOU does not address actions to be taken after such a 
disaster. However, the NRC and FEMA staffs are planning to expand their MOU 
to clarify FEMA's responsibility to assess offsite emergency preparedness and 
the NRC's responsibility for considering such an assessment in the decisions it 
makes after a disaster regarding the restart or continued operation of an affected 
operating power reactor. The MOU revisions will also describe FEMA and 
NRC commitments to inform each other of related plans, schedules, and actions. 
The NRC Staff is also carefully reviewing all aspects of the Thrkey Point post
storm recovery and restart process to ensure that the NRC and all licensees duly 
consider the possible impact of disasters on offsite emergency preparedness, 
and consult fully with FEMA and offsite authorities if such rare and unusual 
circumstances should ever arise again. 

The Petitioners alleged that any attempt to restart the Thrkey Point nuclear 
units absent a fully revised and tested radiological emergency response plan 
would constitute a violation of NRC regulations as well as an abrogation 
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of the Commission's duty to ensure the public health and safety. However, 
as stated above, FEMA had previously approved offsite emergency plans for 
the 'I'urkey Point plant and they had been satisfactorily tested in December 
1991, consistent with NRC and FEMA regulations. Mter assessing the effects 
of Hurricane Andrew on emergency preparedness for ThIkey Point and the 
compensatory measures taken and ongoing, FEMA concluded that there is 
"reasonable assurance that the public health and safety can be protected in the 
event of a radiological emergency at the 'lUrkey Point Nuclear Power Plant" 

By letter to Mr. Riccio dated November 13, 1992, the NRC informed the 
Petitioners that it had concluded. upon reviewing the FEMA letter and interim 
report of October 23, 1992, that the offsite conditions that delayed restart 
pending satisfactory completion of a disaster-initiated review have now been 
rectified. The NRC had previously concluded that plant conditions at 1\Jrkey 
Point Nuclear Units 3 and 4 were such that there is reasonable assurance they 
could be operated safely. Therefore, on October 23, 1992, the NRC informed the 
Licensee that, based on FEMA's assessment of off site emergency preparedness 
and the NRC's safety assessment, there was no nuclear safety reason that would 
prohibit the nuclear units at ThrIcey Point from resuming full-power operation. 
On October 24, 1992, the Licensee returned Unit 4 to service and on November 
28, 1992, following completion of its refueling outage, Unit 3 was also returned 
to service. 

CONCLUSION 

The concerns raised by the Petitioners have been addressed by FEMA and 
the NRC. For the reasons discussed above, the NRC has concluded that the 
emergency response plans continue to be adequate and there is reasonable 
assurance that adequate protective measures can and will be taken in the event 
of a radiological emergency at ThrIcey Point The Petitioners have not provided 
a basis that would warrant the action requested. The institution of proceedings 
pursuant to 10 C.P.R. § 2.202 is appropriate only if substantial health and safety 
issues have been raised (see Consolidated Edison Co. of New York (Indian Point 
Units 1,2, and 3), CU-75-8, 2 NRC 173, 175 (1975); Washington Public Power 
Supply System (wpPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 924 
(1984). This is the standard that has been applied to the concerns raised by the 
Petitioners to determine if enforcement action is warranted. Consequently, the 
Petitioners' request is denied. 
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A copy of this Decision will be filed with the Secretary for the Commission 
to review as provided in 10 C.P.R. § 2.206(c). 

Dated at Rockville, Maryland, 
this 23d day of March 1993. 
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The Director of the Office of Nuclear Reactor Regulation denies a petition 
filed by the Lake County Board of Commissioners (petitioners). Specifically. the 
petition alleged that the temporary storage of low-level radioactive waste at the 
Perry Nuclear Power Plant will have to be extended beyond the current 5-year 
limit for temporary storage, necessitating the need for an environmental impact 
statement and a public hearing; the risk of storing lOW-level radioactive waste 
on site was not envisioned in the original environmental impact statement; and 
the construction of a storage facility is a fundamental change in the operating 
license of the plant and a more significant change than anticipated by the 10 
C.F.R. § 50.59 procedures. Petitioners requested that the Commission take action 
so that (1) a public hearing is held prior to construction of an onsite, low-level 
radioactive waste storage facility at the Perry Nuclear Power Plant and (2) the 
construction of the storage facility is suspended until (a) the NRC or the Licensee 
produces an environmental impact statement on the risks due to onsite storage of 
low-level radioactive waste and (b) the NRC promulgates regulations regarding 
storage of low-level radioactive wastes at nuclear power plant sites. 
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DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206 

I. INTRODUCTION 

On September 29, 1992, Mr. Steven C. LaTourette submitted a Petition on 
behalf of the Lake County Board of County Commissioners (the Petitioners), 

. requesting that the Director, Office of Nuclear Reactor Regulation, take cer
tain actions with respect to the proposed construction of an onsite, low-level 
radioactive waste storage facility at the Perry Nuclear Power Plant (perry). The 
Petition specifically requested that (1) a public hearing be held prior to the Li
censee's construction of such a facility and (2) the construction of the facility 
be suspended until either (a) the NRC or the Licensee produces ~ environmen
tal impact statement assessing the risks of onsite storage of low-level waste or 
(b) the NRC promulgates regulations for storing low-level radioactive waste at 
nuclear power plant sites. By letter dated October 21, 1992, the NRC acknowl
edged receipt of the Petition and indicated that the Staff would take action on the 
requests within a reasonable time. The NRC further indicated that the portion of 
the Petition requesting the NRC to promulgate regulations for storing low-level 
radioactive wastes at nuclear power plant sites was subject to the requirements 
of 10 C.P.R. § 2.802 governing petitions for rulemaking. Therefore, that portion 
of the Petition will not be directly addressed in this Decision. However, as dis
cussed later, the NRC has recently published in the Federal Register a proposed 
rule on this subjecL 

In support of the requested actions, the Petitioners assert that (1) the period 
for temporary storage of radioactive wastes in the proposed facility will have to 
be extended beyond the current 5-year limit for temporary storage, necessitating 
licensing approval under 10 C.F.R. Part 30, thus triggering the need for an 
environmental impact statement and a public hearing; (2) the risk of storing low
level radioactive waste on site was not envisioned in the original environmental 
impact statement for Perry; and (3) the construction of a storage facility is a 
fundamental change in the operating license of the plant and a more significant 
change than anticipated by the 10 C.F.R. § 50.59 procedures. The NRC Staff 
has reviewed the Petition and my formal decision in this matter follows. 

ll. BACKGROUND 

In August 1992, the Licensee for Perry announced plans for the construction 
of an interim onsite low-level radioactive waste (LLW) storage and processing 
facility, in anticipation of possible loss of access to the three disposal sites 
currently in operation in the United States. In response to concerns expressed 
by some local citizens groups regarding the facility, the NRC held a public 
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meeting near the Perry site on October 1, 1992. In September 1992, the NRC 
Staff performed a preliminary review of the Licensee's section 5059 evaluation 
for the facility and requested more detailed information. The Licensee provided 
a revised evaluation to the Staff in October 1992, and the Staff has completed 
its review of that evaluation. 

NRC Generic Letter (GL) 81-38, "Storage of Low-Level Radioactive Wastes 
at Power Reactor Sites," provides the NRC Staff's current guidance on the 
design and operation of interim onsite LLW storage facilities. This guidance 
states: 

fur proposed increases in storage capacity for low-level waste generated by normal reactor 
operation and maintenance at po'i\"er reactor sites, Ihe safety of Ihe proposal must be evaluated 
by the licensee under the provisions of 10 C.F.R. 50.59. H (1) your existing license 
conditions or technical specifications do not prohibit increased storage, (2) no unreviewed 
safety question exists, and (3) Ihe proposed increased storage capacity does not exceed 
Ihe generated waste projected for five years, Ihe licensee may provide Ihe added capacity, 
document Ihe 50.59 evaluation and report it to Ihe Canmission annually or as specified in 
Ihe license. 

IT a licensee determines that an unreviewed safety question exists, or if the 
design capacity or intended duration of storage exceeds 5 years, the generic letter 
specifies that a Part 30 license is required. The generic lener provides detailed 
radiological safety guidance and criteria used by the NRC Staff in judging the 
adequacy of a licensee's safety evaluation under section 50.59. A number of 
licensees have constructed facilities in accordance with this guidance. 

On February 2, 1993, the NRC published a proposed rule in the Federal 
Register entitled "Procedures and Criteria for On-Site Storage of Low-Level 
Radioactive Waste" (58 Fed. Reg. 6730). The proposed rule would establish a 
regulatory framework, consistent with the goals of the Low-Level Radioactive 
Waste Policy Amendments Act of 1985 (LLRWPAA), for procedures and criteria 
applicable to onsite storage ofLLW beyond January 1, 1996. The proposed rule 
reiterates the Commission's longstanding position that protection of the public 
health and safety and the environment is enhanced by disposal, rather than by 
long-term indefinite storage, of LLW. However, the NRC does acknowledge 
that state and compact efforts to establish regional LLW disposal sites are in 
many instances behind the schedular milestones established in the LLRWPAA. 
The LLRWPAA further states that the operators of the three existing disposal 
facilities could set additional restrictions on receiving LLW from outside their 
regional compacts, effective January 1, 1993. Therefore, the NRC recognizes 
the potential need for some licensees to store their LLW on site until additional 
access to disposal sites becomes available. 

The proposed rule would preclude a licensee from storing LLW on site after 
January 1, 1996, unless the licensee could document that it had exhausted other 
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reasonable waste management options. The proposed rule would supplement, 
but not supersede, existing regulations and guidance. Generic Letter 81-38 will 
continue to provide the NRC Staff guidance and criteria regarding interim onsite 
storage of LLW before January 1, 1996, and also beyond that date for licensees 
who have adequately demonstrated and documented that all other reasonable 
waste management options have been exhausted. 

_. m. DISCUSSION 

The Petitioners' first and primary assertion in support of the requested 
actions is that the Licensee's proposed interim onsite LLW storage facility "will 
definitely have to be extended beyond the five (5) year limit for temporary 
storage." This assertion is supported only by the Petitioners' assumption that, 
because of the departure of Michigan from the Midwest Compact and the 
subsequent designation of Ohio as the host state for a disposal site, delays have 
resulted, making it "inconceivable" that a permanent LLW disposal facility could 
be operating in the State of Ohio in less than 7 years. 

While it is possible that the State of Ohio will not have an operational 
LLW disposal site in 7 years, no further information is presented to support 
the certainty of the Petitioners' assertion. The Petitioners fail to address other 
possibilities for disposal of LLW generated by the Licensee; in fact, they 
acknowledge that the Barnwell, South carolina site has agreed to accept LLW 
generated at Perry through June 1994. If the Licensee does not begin to store 
LLWon site until that time, 5 years of temporary storage would last until June 
1999, more than 6 years from now. Within that time frame, it is entirely possible 
that an existing disposal facility will continue to accept LLW from Perry, or that 
new disposal facilities outside the Midwest Compact will become operational . 
and accept waste from Perry under the "contract" provisions of the LLRWPAA 
(section 5(e)(I)(F). It is also possible that Ohio will have an operating disposal 
facility by that time. Thus, there is reason to believe that disposal options will 
be available to the Licensee. The NRC Staff has reviewed the Licensee's section 
50.59 evaluation concerning the onsite interim storage and processing of LLW 
and has confirmed that the Licensee has committed to follow the guidance of GL 
81-38 regarding a 5-year limit on temporary storage. Further, the Licensee will 
continue to ship LLW to the Barnwell facility under existing contracts through 
mid-1994. Therefore, I find that the Petitioners have not provided a sufficient 
basis for the NRC to conclude that a Part 30 license is required at this time, 
based on their contention that the proposed facility will be operated for longer 
than 5 years. If the Licensee subsequently chooses to request a Part 30 license, 
the NRC Staff will evaluate the request at that time. 
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The Petitioners also contend that the risk of low-level radioactive waste 
storage on site was not envisioned in the original environmental impact statement 
for Perry. During the operating license review, the Staff did consider in the Final 
Environmental Statement related to the operation of Perry Nuclear Power Plant, 
Units 1 and 2 (NUREG-0884, August 1982), the possible radiological impact of 
llW temporarily.stored on site. Although the specific details of the proposed 
interim storage facility were not known at that time, the Staff anticipated the 
existence of outdoor low-level radioactivity storage containers, which were 
estimated to make a dose contribution at the site boundary of less than 0.1 % of 
that due to direct radiation from plant operation (section 5.9.3.1.2). Similarly, 
in its Safety Evaluation Report related to the operation of Perry Nuclear Power 
Plant, Units 1 and 2 (NUREG-0887, May 1982), the NRC Staff concluded that 
the Licensee's program for the processing, packaging, and storage of radioactive 
wastes before shipment off site was acceptable (section 11.4.1). Therefore, the 
temporary onsite storage of LLW was an activity considered by the Staff as 
part of its review leading to the issuance of an operating license. Should the 
Licensee be required to seek a Part 30 license because of a longer-than-expected 
need for onsite llW storage, both the safety and environmental aspects will be 
evaluated in accordance with applicable requirements. 

The Licensee's operation of the proposed interim storage facility could result 
in changes in the quantity ofllW stored on site and in the physical location and 
duration of storage. The Licensee has evaluated these changes in accordance 
with section 50.59. Generic Letter 81-38 establishes specific guidelines to 
ensure that the radiological impact from temporary onsite storage of llW will 
not result in a significant increase in the overall radiological impact due to 
plant operation. The generic letter specifies that the design and operation of 
a temporary onsite storage facility for llW should ensure that radiological 
consequences of accidents do not exceed 10% of the 10 C.F.R. Part 100 dose 
criteria used in reactor siting and that the projected contribution to offsite doses 
from onsite storage under nonaccident conditions is less than 1 millirem/year. 
The NRC Staff has reviewed the Licensee's section 50.59 evaluation and has 
found that the proposed design and operation of the facility will conform with the 
GL 81-38 guidance. The Licensee has appropriately evaluated the radiological 
risks to account for changes in the way llW will be stored on site. 

The National Environmental Policy Act of 1969 (NEPA), as amended, 
requires the preparation of an environmental impact statement for a major 
federal action significantly affecting the quality of the human environment. The 
Commission's regulations in 10 C.F.R. § 51.20 also specify criteria for and 
identification of licensing and regulatory actions requiring environmental impact 
statements. The Commission actions identified in section 51.20 represent those 
actions that the Commission believes could Significantly affect the quality of 
the human environment. The construction and operation of the llW storage 
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facility on the Perry site are not activities of the type identified in section 51.20 
requiring preparation by the NRC of an environmental impact statement Further, 
as a result of its review of the Licensee's section 5059 evaluation, the Staff has 
determined that the construction and operation of the proposed facility does not 
represent a major federal action significantly affecting the quality of the human 
environment 

Therefore, I conclude that the Petitioners have not provided a sufficient basis 
for the NRC to require the preparation of an environmental impact statement for 
the proposed facility. 

The Petitioners further contend that the construction of the proposed facility is 
a fundamental change in the operating license of the plant and a more significant 
change than anticipated by the section 50.59 procedures. As a result, they 
question how the Licensee is able to determine that the operation of the proposed 
facility does not involve an unreviewed safety question, a requisite finding for 
section 5059 to apply. To support these assertions, the Petitioners state that the 
proposed facility will expand the storage of the waste, in addition to expanding 
the physical location and site of the waste; however, they fail to address the 
significance of these changes. 

Although the Licensee's intended use of the proposed facility will likely 
result in more LLW temporarily stored on site for longer periods and in a 
different location than current practice, the significance of these changes must 
be assessed in determining whether an unreviewed safety question exists. The 
standards in 10 C.P.R. § 50.59(a)(2) specify that a proposed change, test, or 
experiment shall be deemed to involve an unreviewed safety question (i) if the 
probability of occurrence or the consequences of an accident or malfunction of 
equipment important to safety previously evaluated in the safety analysis report 
may be increased; or (ii) if a possibility for an accident or malfunction of a 
different type than any evaluated previously in the safety analysis report may be 
created; or (iii) if the margin of safety as defined in the basis for any technical 
specification is reduced. The NRC Staff has reviewed the Licensee's section 
50.59 evaluation, including the bases on which the Licensee has determined 
that construction and operation of the proposed facility does not involve an 
unreviewed safety question, and has found that determination to be sound. The 
construction and operation of the proposed facility will not affect safety-related 
systems or equipment or the capability to safely shut down the plant; therefore, 
the probability of occurrence or the consequences of accidents or malfunctions 
of equipment important to safety will not be increased. The processing of LLW 
will not change significantly from that described in the safety analysis report 
Facility design and controls will ensure that the radiological impact of potential 
accidents and normal operation will be kept within the guidelines specified in 
GL 81-38; these guidelines are bounded by the potential impacts due to plant 
operation previously evaluated by the Staff. Therefore, the possibility for an 
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accident or malfunction of a different type than any previously evaluated in the 
safety analysis has not been created. Also, as the construction and operation of 
the proposed facility will not affect safety-related systems or equipment or the 
capability to safely shut down the plant, the margin of safety as defined in the 
basis for any technical specification is not reduced. I therefore conclude that the 
Petitioners have not provided a sufficient basis for the NRC Staff to find that an 
unreviewed safety question is involved in the construction and operation of the 
proposed facility and, consequently, I find in accordance with the provisions of 
GL 81-38 that a Part 30 license is not needed. 

The Petitioners further assert that the GL 81-38 guidance is not mandatory 
and that an evaluation pursuant to 10 C.P.R. § 61.50 should be ~onducted. It is 
true that the GL 81-38 guidance is not mandatory; however, the Licensee has 
committed to follow that guidance in its section 50.59 evaluation, which the Staff 
has found acceptable. If the Licensee subsequently revises that commitment, 
the supporting section 50.59 evaluation must also be revised and will be subject 
to further NRC review. The Staff will take appropriate action at that time. 
With respect to section 61.50, that regulation applies to permanent near-surface 
disposal of wastes generated by other persons and is not applicable to the 
Licensee's proposed facility. 

IV. CONCLUSION 

On the basis of the foregoing discussion, I have determined that the Petition
ers' requests concerning the proposed temporary onsite low-level radiological 
waste storage and processing facility at the Perry Nuclear Power Plant are not 
supported and do not present any substantial health and safety issues. Thus, 
the Petition provides no basis for the NRC to require a public hearing for the 
construction and operation of the facility, or for the NRC to produce (or require 
the Licensee to produce) an environmental impact statement related to the use 
of the facility. The institution of proceedings pursuant to 10 C.P.R. § 2.202 is 
appropriate only where substantial health and safety issues have been raised. 
See Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and 3), 
CLI-75-8, 2 NRC 173, 175 (1975); Washington Public Power Supply System 
(wpPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 924 (1984). This is 
the standard that I have applied to the concerns raised by the Petitioners in this 
decision to determine whether any action in response to the Petition is war
ranted. fur the reasons discussed above, no basis exists for taking the specific 
actions requested in the Petition with respect to the Perry facility, as no sub
stantial health and safety issues have been raised by the Petitioners. Therefore, 
no action pursuant to 10 C.P.R. § 2.206 is being taken in this mauer. The re
cent publication, however, of a proposed rule on "Procedures and Criteria for 
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On-Site Storage of Low-Level Radioactive Waste" addresses, in part, one of the 
concerns expressed in the Petition. 

In accordance with 10 C.F.R. § 2.206(c), a copy of this Decision will be filed 
with the Secretary of the Commission for the Commission's review. 

Dated at Rockville, Maryland, 
this 28th day of March 1993. 
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DETROIT EDISON COMPANY. et al. 
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The Director, Office of Nuclear Reactor Regulation, denies a Petition filed 
pursuant to 10 C.P.R. § 2.206 by Robert Karalewitz requestirig that action be 
taken with regard to the Detroit Edison Company's (DECo's) Fermi-2 nuclear 
plant The Petitioner requested that the Fermi-2 operating license be suspended 
until certain security supervisors at Fermi-2 had been replaced. As bases for 
that request, the Petitioner asserted that certain Fermi-2 Security Department 
supervisors lied and submitted falsified documents to the NRC, and that they 
engaged in a conspiracy to revoke the Petitioner's access to the protected area 
at Fermi. The reasons for the denial are fully set forth in the Decision. 

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING 

The institution of proceedings pursuant to 10 C.P.R. § 2.202 is appropriate 
only where substantial health and safety issues have been raised. 

DffiECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

I. INTRODUCTION 

By Petition dated June 22, 1992, Robert Karalewitz (petitioner), pursuant to 
10 C.P.R. § 2.206, asked the U.S. Nuclear Regulatory Commission (NRC) to take 
action with regard to the Detroit Edison Company's (DECo's) Fermi-2 nuclear 
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planL The Petition requested that the Fenni-2 operating license be suspended 
until certain security supervisors at Fermi-2 had been replaced. As bases for that 
request, Petitioner asserted that certain Fermi-2 Security Department supervisors 
lied and submitted falsified documents to the NRC. Petitioner also asserted that 
these supervisors engaged in a conspiracy to revoke the Petitioner's access to 
the protected area at Fenni-2, and to have him fired. The Petition was referred 
to the Office of Nuclear Reactor Regulation for preparation of a response. 

By letter dated August 3, 1992, I acknowledged receipt of the Petition and 
informed the Petitioner that the NRC would take appropriate action on his request 
within a reasonable period of time. 

ll. DISCUSSION 

The allegations raised by the Petitioner in support of his request were 
forwarded to the Office of Investigations (01) Field Office in Region m for 
investigation. In general, the Petitioner asserts that certain security personnel 
were involved in a conspiracy with an individual who instigated a search of 
him in order to have him fired, and that DECo's Fermi-2 security management 
personnel deliberately provided false and misleading information to the NRC. 

By way of background. on April 29, 1991, security personnel initiated a 
search of the Petitioner. During the search, security personnel determined that 
the Petitioner was attempting to remove DECo property. As a result, his site 
access was revoked. On December 20, 1991, the Petitioner contacted the NRC 
Resident Inspector, claiming that his access authorization was inappropriately 
removed. By letter dated January 10, 1992, the NRC requested that DECo 
review and follow up this matter and submit to Region m the results of its 
review. Subsequently, a DECo Quality Assurance (QA) specialist conducted 
an investigation of the search of the Petitioner, which included a review of 
the Security Incident Report and Investigation Report prepared by security 
personnel. The results of that investigation were documented in a Report of 
Investigation dated January 27, 1992 (Report), which was submitted by DECo 
with a response letter dated February 10, 1992, to the NRC's request for 
information about the incidenL 

The specific issues as investigated by 01 are summarized as follows: 
(1) Whether material false statements were made by DECo to the NRC in 

its Report and response letter which concluded that security personnel 
were not friends of the individual who instigated the search. 

(2) Whether a material false statement was made by DECo to the NRC 
in its response letter. Specifically, DECo asserted that DECo's inves
tigator who investigated the matter determined that no further action 
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was necessary, when, according to the Petitioner, the investigation 
was limited at the direction of a senior security manager. 

(3) Whether a material false statement was made by DECo to the NRC 
in the Report wherein DECo stated that the individual who instigated 
the search did not contact security prior to the search. The Petitioner 
asserted that the individual did contact security prior to the search. 

The Office of Investigations Field Office in Region ill conducted a thorough 
investigation of the allegations made by the Petitioner. The findings of the 
investigation are documented in a Report of Investigation dated January 30, 
1993, and are summarized below. 

With respect to the first allegation, 01 concluded that DECo did not make 
material false statements to the NRC regarding this matter. Specifically, contrary 
to the allegation, the DECo security staff members were not friends of the 
witness against the alleger either before or after the incident. 

With respect to the second allegation, 01 concluded that DECo made no 
material false statement to the NRC regarding DECo's investigation of the 
incident. Specifically, it was concluded that the initial followup investigation 
by a DECo investigator was not limited by any DECo Fermi-2 senior security 
manager(s). 

With respect to the third allegation, 01 concluded that DECo did not 
deliberately make a material false statement to the NRC in reporting of the 
incident. Rather, it was concluded that the individual who instigated the search 
of the Petitioner, by his own admission, provided false information to the DECo 
investigator investigating the search (this individual had been relieved of his 
duties prior to the search of the Petitioner, at his own request). 

On the basis of the investigation of allegations conducted by 01, there is no 
evidence to support the allegations made by the Petitioner against DECo that 
certain security department supervisors lied and submitted falsified documents 
to the NRC or that DECo supervisors conspired to revoke the Petitioner's access 
to the protected area and to have him fired. Although it was determined that 
the witness against the alleger, by his own admission, gave false information to 
the DECo investigator, it was not substantiated that DECo made any deliberate 
attempt to give false information to the NRC. 

m. CONCLUSION 

The institution of proceedings pursuant to 10 C.P.R. § 2.206 is appropriate 
only where substantial health and safety issues have been raised. See Consoli
dated Edison Co. of New York (Indian Point, Units 1,2, and 3) CLI-75-8, 2 NRC 
173, 175-76 (1975): Washington Public Power Supply System (wpPSS Nuclear 
Project No.2), DD-84-7, 19 NRC 899, 923 (1984). This is the standard that 
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I have applied to determine whether the action requested by the Petitioner is 
warranted. 

As explained above, the NRC OI investigation of the Petitioner's allegations 
did not identify any wrongdoing on the part of DECo's Security Department 
supervisors, and there is no basis for taking the action requested by the Petitioner. 

Petitioner's request for action pursuant to 10 C.P.R. § 2.206 is denied. As 
provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed with the 
Secretary for the Commission's review. 

Dated at Rockville, Maryland, 
this 31st day of March 1993. 
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CLI-93-11 

In the Matter of Docket No. 50-446 

TEXAS UTILITIES ELECTRIC 
COMPANY. sf a/. 

(Comanche Peak Steam Electric 
Station, Unit 2) April 6, 1993 

The Commission denies the motion of Petitioners B. Irene Orr and DJ. Orr 
for a stay in further construction of, and issuance of a full-power license for, 
Comanche Peak Unit 2. The Commission finds that the Petitioners are not 
parties to - and have not sought intervention in - the Unit 2 operating license 
proceeding and notes that the construction permit amendment proceeding has 
been terminated and that requests relating to a stay of construction are therefore 
mooL 

Furthermore, the Commission summarily rejects the motion for intervention 
filed by R. Micky Dow and Sandra Long Dow because it fails to addfess either 
the five factors for'a law-filed intervention petition or the standing requirements .. 

Finally, the Commission considers and denies, as a ''Motion for Reconsid
eration" and/or a "Motion to Hold in Abeyance," Petitioners' request to stay 
CLI-93-10, 37 NRC 192 (1993), and to stay issuance of the full-power license 
pending judicial review of that order and the instant decision. 
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RULES OF PRACTICE: STAY OF AGENCY ACTION 

A request for a stay of an action is moot if the action has already been 
lawfully completed. 

RULES OF PRACTICE: STAY OF AGENCY ACTION 

Persons who are not parties to an operating license proceeding must petition 
for and be granted late intervention and reopening before they can move for a 
stay of issuance of the operating license. . 

RULES OF PRACTICE: INTERVENTION PETmONS (PLEADING 
REQUIREMENT) 

A petition for late intervention that does not address the five factors in 10 
C.F.R. § 2.714(a){l)(i)-(v) or the standing requirements in 10 C.F.R. 
§ 2.714(d)(I) can be summarily rejected by the Commission. 

NUCLEAR REGULATORY COMMISSION: HEALTH AND SAFETY 
RESPONSIBILITIES 

The Commission itself may delay or deny the issuance of a license because 
of relevant safety problems - even if no formal proceedings under section 189 
of the Atomic Energy Act, 42 U.S.C. § 2239, are pending. 

RULES OF PRACTICE: STAY OF AGENCY ACTION 

The provisions of 10 C.F.R. § 2.788 apply only to requests for stays of 
decisions of the licensing board, not decisions of the Commission itself. A 
request for a stay of a" previous Commission decision and a stay of the issuance of 
a full-power license pending judicial review is more properly entitled a "Motion 
for Reconsideration" and/or a "Motion to Hold in Abeyance." 

NUCLEAR REGULATORY COMMISSION: HEALTH AND SAFETY 
RESPONSIBILmES 

The Commission can find that construction of a nuclear power plant has been 
properly completed without resolving allegations of irregularity relating to its 
construction where a review of the pleadings indicates that Petitioners have not 
in fact alleged that construction deficiencies actually exist 
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RULES OF PRACTICE: STAY OF AGENCY ACTION 

The proper method of raising a challenge to the issuance of an operating 
license is to file a petition for intervention in the operating license proceeding. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

This matter is before the Commission on a motion by B. Irene Orr and DJ. Orr 
(,'Petitioners,,) for a stay of the issuance of the full-power license for Comanche 
Peak Unit 2. In addition, R. Micky Dow and Sandra Long Dow representing 
the Disposable Workers of the Comanche Peak Steam Electric Station ("the 
Dows") have filed a petition to intervene on behalf of themselves and two other 
individuals. fur the reasons stated below, we deny both the Petitioners' stay 
motion and the Dows' petition to intervene. We also deny a Motion for Stay 
Pending Appeal by the Petitioners. 

n. BACKGROUND 

Both Petitioners and the Dows seek a stay of the full-power license pending, 
inter alia. our resolution of their separate appeals from a decision of the Atomic 
Safety and Licensing Board ("Licensing Board'') denying their petitions to 
intervene in the Unit 2 construction permit amendment ("CPA") proceeding. 
See LBP-92-37, 36 NRC 370 (1992) ("LBP-92-37''). We recently issued an 
order dismissing both appeals as moot and further finding that the Dows had \ 
failed to perfect their appeal. CLl-93-10. 37 NRC 192 (1993) ("CLI-93-10"). 

This filing is Petitioners' second attempt to block issuance of a Unit 2-related 
license. Earlier, Petitioners requested a stay of the low-power license pending 
resolution of their appeal. See CLI-93-2, 37 NRC 55 (1993) ("CLl-93-2"). We 
denied that request for two reasons. First, we noted that Petitioners could not 
seek action in the operating license ("OL") proceeding because they were not 
parties to that proceeding and had not sought late intervention in that proceeding. 
CLI-93-2, 37 NRC at 57-58. Second, we found that 10 C.F.R. §2.788, upon 
which Petitioners had based their stay request, ''provide[d] only for stays of 
decisions or actions in the proceeding under review - in this case, the CPA 
proceeding[,]" and that Petitioners had not related their request to the CPA 
proceeding. CLI-93-2, 37 NRC at 58. 

In the instant motion, Petitioners again have not sought late intervention in 
the Unit 2 OL proceeding. Instead, Petitioners ask only for "a stay in further 
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construction, testing and the issuance of a full power license for [Comanche 
Peak] Unit 2 •••• " Stay Motion at 1. Petitioners argue that issuance of the 
full-power license (1) will, in effect, moot their appeal of LBP-92-37 (Stay 
Motion at 2), and (2) may result in the licensing of an unsafe plant. [d. at 
3-8. Briefly, Petitioners argue that 1U Electric does not have the "character 
and competence" to operate the plant, because it has "secreted" safety-related 
information from the NRC through the practice of forcing other organizations or 
entities to agree to "restrictive" settlement agreements and that this "secreting" 
of information may have led to the construction of an unsafe plant. 

The Staff and 1U Electric have both filed timely responses to Petitioners' 
stay motion. In addition, the Citizens Association for Sound Energy ("CASE',), 
which was a party to the original OL and CPA proceedings which were settled in 
1988, has filed a motion for leave to file a response with a responsive pleading 
attached. Finally, the Dows have filed a "Petition for Leave to Intervene" to 
which 1U Electric and the Staff have filed responses. The Dows have also 
filed a motion for leave to file an untimely response to the CASE pleading 
and supporting the Petitioners' stay motion. We have granted both the CASE 
motion and the motion by the Dows for leave to file their respective pleadings.1 
We have also granted requests by the Staff and 1U Electric to relax the 10-page 
limit for responses to stay motions established in 10 C.p.R. § 2.788. Finally, 
we have also accepted pleadings by the Staff and 1U Electric and an untimely 
filing by the Dows in response to our Order of March 26, 1993, which requested 
responses regarding the minority co-owners' settlement agreements. 

m. ANALYSIS 

A. Petitioners' Stay Motion 

First, any request to "stay" construction of Comanche Peak Unit 2 is moot 
because construction has already been "substantially completed." As we noted 
in CLI-93-10, TU Electric lawfully completed construction at Unit 2 pursuant 
to 10 C.F.R. § 2.109(a) and 5 U.S.C. § 558 while the appeals were pending. See 
CLI-93-10, 37 NRC at 200-202. Thus, because construction is already complete, 
there is no ongoing construction to "stay." 

Second, to the extent that Petitioners seek "to stay • • • testing and the is
suance of a full power license" for Comanche Peak, they are not parties to the OL 
proceeding which determines whether the OL should be issued. Furthermore, 
they have not sought late intervention under 10 C'p.R. § 2.714(a)(I)(i)-(v) and 

1 The Cows· independent Petition for Leave to Intervene requires no motim for leave to file. However. the Oows· 
pleading in IUpport of Petitioners' .~y motion and in response 10 the CASE pleading was untimely and a motion 
for leave was rcquin:d. We hm: ac:cep!ed aU Ihe lUbmiued pleading!. 
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the reopening of the record - closed since 1988 - under 10 C.F.R. § 2.734. 
Moreover, as we pointed out above, Petitioners' appeal in the CPA proceeding 
has been mooted by the lawful completion of construction at Unit 2, not by the 
issuance of low-power license on February 2, 1993, or by the proposed issuance 
of the full-power license in the near future. CLI-93-10, 37 NRC at 200-04. 
Clearly, issuance of the full-power license will have no impact on an appeal that 
is already moot 

B. The Dows' Petition to Intervene 

The Dow's Petition to Intervene is also clearly deficient Initially, the Petition 
to Intervene does not specify whether the Dows seek to intervene in the Unit 2 
CPA proceeding or the Unit 2 OL proceeding - or both. Moreover, the petition 
fails to address either the five factors for a late-filed petition, see 10 C.F.R. 
§ 2.714(a)(1)(i)-(v), or the standing requirements, see 10 C.F.R. § 2.714(d)(I); 
thus, it can be summarily rejected as a Petition to Intervene in either proceeding. 
Furthermore, the Dows have not provided any factual support for the contentions 
they advance. See 10 C.F.R. § 2.714(b)(2)(i)-(iii). Finally, as we pointed out 
above, there is no CPA proceeding in which to seek intervention because the 
CPA proceeding was terminated when construction was completed. CLI-93-10, 
37 NRC at 200-04.1 Thus, the Dows' Petition to Intervene is denied. 

IV. ALLEGATIONS REGARDING COMANCHE PEAK UNIT 2 

Both the Orrs and the Dows raise allegations regarding the "character and 
competence" of TU Electric to operate Comanche Peak and the safety of the 
plant Because we have found that there is no longer a CPA proceeding in which 
either the Orrs or the Dows may participate and that neither the Orrs nor the 
Dows are parties to the OL proceeding, the pleadings before us do not establish 
the rights of either the Dows or the Orrs to seek a stay of the issuance of the full
power license nor do they meet our standards for a stay under 10 C.P.R. § 2.788. 
However, we believe that these allegations should be addressed to remove any 
possible cloud on the full-power license prior to issuance. The Commission 
itself may delay or deny the issuance of a license because of relevant safety 
problems - even if no formal proceedings under section 189 of the Atomic 
Energy Act, 42 U.S.C. §2239, are pending. 

1 In addition, we nole that the Dows' appeal of the Licensing Board's decision denying their intervcntim petition in 
the Unit 2 CPA proc:ccding was also dismissed for their failure to perfect their appeal by filing a brief. Cll·93-10, 
37 NRC at 198. The Commission granted the Dows me extension of lime in which to file their brief; however, 
the Dows did not request an additional extension of time. 
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A. Petitioners' Allegations 

Petitioners allege that "new factual evidence demonstrates that lUBC's past 
cover-up of safety related information imperils the health and safety of the 
public." Stay Motion at 3. These allegations fall into two general classes:· (1) 
allegations regarding the effect of agreements imposed by TO Electric during 
its purchase of the ownership interests in Comanche Peak owned by three small 
independent utilities, and (2) allegations submitted by Mr. Ron Jones, a former 
worker at Comanche Peak. and loosely associated with the 1988 settlement 
agreement that resolved the Unit 1 CPA proceeding and the OL proceedings for 
both Unit 1 and Unit 2. As we show below, we find nothing in these allegations 
that would justify a stay of the issuance of the full-power license. 

1. The Minority Co-Owners' Agreements 

In 1988 and 1989, TO Electric purchased three relatively small ownership 
interests in Comanche Peak held by three independent utilities ("the minority 
co-owners"). Petitioners now allege that TO Electric entered into restrictive 
agreements with these minority co-owners in the process of buying out their 
interests. Stay Motion at 3-4. Specifically, Petitioners allege that specific clauses 
in these agreements have prevented the former co-owners from reporting safety 
concerns to the NRC and that the NRC Staff has failed "to require [TO Electric] 
to release this information." Id. at 4. 

On February 12, 1988, TO Electric purchased 6.2% of the ownership interest 
in Comanche Peak from the Texas Municipal Power Agency ("TMPA"). On July 
5, 1988, TO Electric purchased 3.8% of the ownership interest of Comanche 
Peak from the Brazos Electric Power Cooperative ("Brazos"). Finally, on March 
23, 1989, TO Electric purchased the remaining 21/6% of Comanche Peak from 
the Tex-La Electric Cooperative ("Tex-La''). The Tex-La agreement was further 
amended on December 21; 1989, and on January 30. 1990. These agreements 
were promptly filed with the NRC when TO Electric applied for amendments 
to both the Unit 1 and Unit 2 construction permits to reflect those changes and 
placed in the NRC's Public Document Room. These amendment requests were 
unopposed and were granted by the NRC Staff. 

On June 11, 1992, the National Whistleblower Center (represented by Pe
titioners' counsel) filed a petition under 10 C.P.R. § 2.206 alleging, inter alia. 
that clauses in these three agreements prevented the former co-owners, their em
ployees, or their contractors from providing safety information to the NRC.3 The 

3The clau_ in question provided. illUr alill. that the co-owner would "cnCOUI1ge and ,olicit its attorneys ••• 
not to oppose. Cll" auill any third party in opposing." ro Electric', attempts to license Comanche Pcalt. Moreover, 
the agr=ncnt provided that the co-owner would "take all rucl! action as may be ncceuuy or appropriate in 

(Collliluud) 
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Petitioners subsequently raised similar allegations before the Licensing Board 
in the recently dismissed Unit 2 CPA proceeding. See Supplement to Petition 
to Intervene (Oct. 5, 1992) at 5-8. . 

In response to the section 2.206 petition and the Petitioners' allegations, the 
NRC Staff began another review of all three transfer agreements. On January 12, 
1993, the Staff advised TU Electric that while it concluded that the agreements 
did not violate 10 C.P.R. §50.7(C), the agreements did contain provisions that 
were "potentb11y restrictive." Letter from Thomas E. Murley, NRC, to William 
J. Cahill, Jr., TU Electric (Jan. 12, 1993) ("Murley Letterj at 2. Specifically, 
the NRC Staff found that 

[t)he agreements contain broad and sweeping language that not only restricts the former 
minority CXH>WI1crs and anyone speaking on behill of them from bringing safety information 
to the NRC, but also could lead one to cooclude that they prohibit individuals from bringing 
safety informalion to the NRC. Such restrictive provisions are unacceptable to the NRC. Such 
provisions could bave caused a chilling effect in the past, and may cause .uch a chilling 
effect in the future, with the resu1t that the NRC bas been, or may be, deprived or safety 
information. 

Murley Letter at 2 (footnote omitted). Accordingly, the NRC Staff directed 
TU Electric to respond to the Murley Letter within 30 days describing the 
"actions you have taken or are taking to ensure that individuals and organizations 
do not believe that they are precluded from coming to the NRC with safety 
information." Id. at 3. 

In response, TU Electric submitted identical letters that it sent to all three 
former co-owners, advising them that the provisions of the agreements "were 
not intended to prohibit the minority owners, their employees, or representatives 
from communicating safety concerns to the NRC • . . ." E.g., Letter from Wes 
Taylor, TU Electric, to Richard E. McCaskill, Brazos Electric Power Company 
(Feb. 3, 1993). 

Moreover, all three former co-owners have responded directly to the Murley 
Letter. For example, Brazos has stated that it "has never read any of the pro
visions of its July 5, 1988 agreement ••• as prohibiting the communication of 
safety information to the NRC • • • ." Letter from Richard E. McCaskill, Bra
zos Electric Power Company, to Thomas E. Murley (Feb. 10, 1993). Likewise, 
TMPA stated that it "does not now take, nor has it ever taken the position that the 
[ownership transfer] agreement ••• prohibits either TMPA, someone speaking 
on behalf of TMPA, or individuals from bringing or assisting others from bring
ing safety concerns to the NRC •••• " Letter from Ed L. Wagoner, TMPA, to 
Thomas E. Murley, NRC (Feb. 9, 1993). Finally, Tex-La has informed the NRC 

onler to prevent the Catsultants and attorneys ••• from participating or assisting in any manner adverse to [the 
e»owncr'.] duty of cooperation." Su, c.,., Tex-La Agreement, §9.2(d). 
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Staff that it has notified its former consultants that "the settlement agreement 
was not intended to restrict [them] from taking safety concerns to the NRC:' 
Declaration of John M. Butts, attached to Letter from John M. Butts (l'ex-La) 
to Thomas E. Murley, NRC (Feb. 10, 1993). Mr. Butts also submitted a sample 
of the letter transmitted to all Tex-La consultants. 

On March 26, 1993, we issued an Order (unpublished) asking the StafC to 
advise us if the responses to the Murley Letter "provide reasonable assurance 
that the employees and contractors of the former co-owners have been aware that 
they may bring safety information to the NRC." Order of March 26, 1993, at 1. 
In response, the Staff has advised the Commission that the responses ''provide 
reasonable assurance that [TIJ Electric] and the former minority co-owners did 
not intend the settlement agreements to restrict employees and contractors from 
bringing safety concerns to the NRC." NRC Staff Response (March 30, 1993) 
at 2. See generally Affidavit of James O. Partlow (attached to StafC Response), 
t4. 

Furthermore, while the Staff concedes that "[t]he responses do not af-· 
firmatively state that all employees and contractors [of the minority co-owners] 
have been aware that the agreements did not restrict them from bringing safety 
concerns to the NRC[,]" id., the Staff notes that there is "no information ••• 
that any specific safety concerns have been withheld from the NRC as a result 
of these settlement agreements." [d. In addition, the Staff correctly points out 
that assuming arguendo that employees or contractors of the former co-owners 
did consider the agreements to restrict access to the NRC, 

it is unlikely that a significant number of penormel with direct knowledge of the site would 
have been impacted inasmuch as the minority ownen were not directly involved in the 
management and constlllction of the project. 

NRC Staff Response at 2. See also Partlow Affidavit, ~, 5-6. Moreover, the 
StafC points out that there are and have been ongoing programs during this time 
to ensure that employees have an easy avenue to bring safety concerns to both 
the NRC (the NRC allegation management program) and/or to the licensee (the 
SAFETEAM program). NRC Staff Response at 3; Partlow Affidavit, ~'7, 9. 

Finally, the StafC notes that it does not rely on these programs to ensure 
adequate protection of public health and safety because there is no guarantee 
that allegers will find problems and bring them to the NRC. Staff Response at 3; 
Partlow Affidavit, ,7. Instead, the Staff "relies on inspections of the Licensee's 
programs, policies, and facilities to ensure that adequate protection of public 
health and safety exists." Staff Response at 3; Partlow Affidavit, ~'7, 9. The 
Staff then notes the extensive inspection program that has been undertaken at 
Comanche Peak. Staff Response at 3; Partlow Affidavit, ~ 8. 
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We have reviewed the material submitted in response to the Murley Letter 
and the Staff's response to our March 26 Order. Based upon the responses 
of the former minority co-owners and the Staff, we are satisfied that the steps 
taken by 1U Electric to ensure that the former co-owners and their employees 
and contractors are aware that they can bring safety concerns to the NRC are 
sufficient for us to reject this allegation. Quite simply, it is clear that the former 
co-owners themselves have never interpreted these agreements as preventing 
them from raising safety concerns to the NRC and that 1U Electric has never 
asserted to the former co-owners that the agreement prevents them from raising 
safety concerns. 

To the extent that any individual employee or contractor of a former co
owner may have interpreted these clauses as preventing them from raising 
safety concerns, our concerns are alleviated by several factors. First, we 
agree that these employees were much less likely to have been involved in 
the actual construction activities at the site and thus less likely to actually have 
concerns. Second, we agree that the Staff's inspection program, supported by 
its Allegation Management Program and 1U Electric's SAFETEAM program, 
provide sufficient assurance that outstanding safety concerns will be discovered 
and resolved. Accordingly, we find that a stay of the full-power license based 
upon this allegation is unnecessary.4 

2. The Jones Allegations 

Petitioners also allege that there are unreported deficiencies at Comanche 
Peak Unit 2 that have remained hidden because of "hush money" agreements 
between TU Electric or its contractors and former Comanche Peak workers who 
had filed employment discrimination or "whistleblower" claims with the U.S. 
Department of Labor ("OOL "). Stay Motion at 5-8. This allegation is based upon 
the supporting affidavit of Mr. Ron Jones, a former QA inspector employed at 
Comanche Peak Unit 1 during the years 1983-1984. However, this allegation is 
deficient upon its face. 

First, Petitioners credibly cannot claim that Mr. Jones' allegations could not 
have been previously presented to the NRC (Stay Motion at 8), because Mr. 
Jones is no stranger to NRC proceedings. He has presented allegations to both 
the Commission and the NRC Staff in coordination with previous filings by the 
Dows. See Petition for Leave to Intervene (Feb. 20, 1992); Motion to Reopen 
the Record (Feb. 21, 1992). The NRC Staff has reviewed these allegations 
when Mr. Jones would provide specific information regarding them. See, e.g., 
Letter from Russell Wise (NRC Region IV) to R. Micky Dow (Sept 10, 1992), 

4We expressly commend the actions of TexoLa in acting affirmatively to notify its former COf\tnctorl that they 
were not restricted fran bringing aafc:ty catc:cms to the NRC. s,' Butts Declaration, mpra. 
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Exhibit 1 to NRC Staff Response, Mar. 22, 1993; Letter from Russell Wise to 
R. Micky Dow (Undated, Exhibit 2 to NRC Staff Response, Mar. 22, 1993). 
Thus, not only has Mr. Jones had an adequate opportunity to present allegations 
to the NRC, but those allegations have been a matter of public record for some 
time. See, e.g., CU-92-12, 36 NRC 62, 70-71 (1992). 

Second, Mr. Jones - by his own admission - was employed only at 
Comanche Peak Unit 1. His affidavit makes absolutely no allegations regarding 
construction activities at Comanche Peak Unit 2 - the license that is at issue.5 

And, in fact, the stay motion itself contains no allegations of any deficiencies 
at Unit 2. Third, Mr. Jones has not worked at the Comanche Peak construction 
site since 1984 - over 8 full years ago. Since that time, TU Electric undertook 
several massive corrective action programs to eliminate deficiencies existing 
at that time. We have previously noted that persons raising allegations or 
attempting to intervene based upon information obtained during that period must 
address how their information has been affected by the completion of those 
programs. Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, 
Units 1 and 2), CLI-88-12, 28 NRC 605, 611 (1988). Petitioners have made 
absolutely no auempt to address the question of how the subsequent corrective 
action programs would have impacted these alleged deficiencies. 

Thrning to Petitioners' specific technical allegations, they imply that an 
incident that occurred at Comanche Peak in May of 1992 was a direct result 
of the failure to correct a nonconforming condition Mr. Jones had discovered. 
Stay Motion at 6-7. Specifically, Petitioners allege that Mr. Jones had identified 

an electrical wiring defect associated with the coolant control valve to Unit I, and that as a 
result of this defect, the valve would not control the cooling of the reactor rods. 

Stay Motion at 6. Petitioners then allege that this defect "was never corrected[,]" 
id., and "gave rise to conditions which could have resulted in a devastating 
accident at [Comanche Peak] • • ." because 

5In ract, Petitioners appear to have either misunderstood or misrepresented Mr. lones' affidavit in their illY 
motion. ror example, Petitioners allege that 

Mr lones identified over 300 non-conforming conditions. id.. at 2. that were never cor=ted by rru 
Electric) and, to this day. present a significant risk to the public's health and safety." 

Stly Motion at 6. On its race, this llItc:mentleads.a reader to believe that Mr. lones has Stlted that he reported 
300 nonconformances. none or which were corrected. A close resding of Mr. lones' affidavit discloses that he uid 
no such thing. Mr. lones does allege that he reported -over 300 non-conforming conditions in Unit 1." Affidavit, 
,2. However. he makes no assertion reguding how many of those nonconfonnlnces Jmllin uncmrec:ted.. His 
only allegation reguding any particular nonconformance remaining uncorrected is in '13 where he discusses a 
nonconfonnancc -addressing raulty wiring to water coolant valve that controls the amoont of water let into resctor 
to control nuclear heating rods. I believe that tAu was never cor=ted •••• " lones Affidavit. 113 (emphasis 
Idded). Mr. Jones then discusses his belief that tAi.r condition led to I 1992 incident It Comanche Peak Unit 1. 
Nowhere does Mr. lones uy that he believes that TIl Electric faned to resolve his ether nonconformances or that 
they have any relationship to Unit 2. 
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Unit 1 woold have experienced a significant accident due 10 the failure of the coolant control 
valve 10 operate and that [TI1 Electric] was only able 10 avoid a catastrophe by pumping water 
from a source within CPSES Unit 2 (at the time an unlicensed and uninspected facility). 

Stay Motion at 7. 
Petitioners apparently refer to an incident at Comanche Peak Unit 1 in May 

of 1992. However, Petitioners have not described the incident correctly. In 
that incident, which, contrary to Petitioners' allegation, involved the spent fuel 
pool instead of the reactor, the NRC determined that the Comanche Peak spent 
fuel pool went without cooling for approximately 17 hours due to a component 
COOling water system misalignment, not due to a problem caused by a wiring 
deficiency. The spent fuel pool was never in danger of overheating and there 
was no risk to public health and safety. See Inspection Report 50-445/92-20; 
50-446/92-20 (June 9, 1992) ("Inspection Report 92-20"). 

The Unit 1 operators corrected the problem by aligning the Unit 2 cooling 
water to the spent fuel pool. The use of the Unit 2 cooling water was in violation 
of the Unit 1 license. Therefore, the NRC issued a civil penalty of $125,000 
to TU Electric because the Unit 1 managers did not exercise proper control of 
licensed activities. See Enforcement Action 92-107 (July 23, 1992) ("EA-92-
107',) (attached as Exhibit 3 to the Staff's Response of March 22, 1993). 

The NRC Staff has also issued a Director's Decision that addresses this 
incident in response to a petition under 10 C.P.R. § 2.206 filed by the Oows. 
See 00-92-6, 36 NRC 325 (1992) ("00-92-6"). The Staff did not identify 
any failures of mechanical or electrical equipment. EA-92-107. supra, at 2; 
00-92-6, 36 NRC at 333-35. Thus, we find no connection between Mr. Jones' 
allegation of defective wiring in 1983-1984 and the incident on May 22, 1992. 

Petitioners next allege that Mr. Jones provided information regarding the 
nonconformance reports he prepared to his former attorney (apparently before 
the 1988 settlement agreement) and they further allege that his attorney failed 
to provide that information to the NRC because of a restriction in the 1988 
settlement agreement. Stay Motion at 7-8.6 However. the 1988 Settlement 
Agreement did not prevent Mr. Jones' attorney from presenting that information 
to the NRC. See generally Texas Utilities Electric Co. (Comanche Peak Steam 
Electric Station, Units 1 and 2), LBP-88-18B, 28 NRC 103 (1988). Moreover, 
we are not aware of anything that prevented Mr. Jones from retrieving his 
information (regarding Unit 1. we note again) from his attorney and providing 
that information to the NRC himself. For example, as we noted above, Mr. Jones 
has presented numerous allegations directly to the NRC. Assuming arguendo 

6We do not find any allegation in Pctitioncn' atay motion that ru Electric entered into a restrictive agrcemc:nt 
wiIh Mr. Jones himself. 
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that he has not raised the particular allegations before, he has certainly not been 
prevented from raising them by the 1988 agreement. 

Furthermore, Petitioners have not addressed actions taken by the NRC in 
response to similar allegations after the 1988 Comanche Peak agreement. For 
example, the NRC issued a generic letter to all licensees, applicants, and their 
principal contractors on April 27, 1989, directing them to identify any settlement 
agreements that contained restrictive agreements. TO Electric did not identify 
any agreements that were executed at the time of the 1988 Comanche Peak 
agreement. See Letter from James E. Lyons, NRC, to Betty Brink. Citizens 
for Fair Utility Regulation (Jan. 30, 1990), Attach. at 11. Moreover, the NRC 
Staff reviewed the two groups of agreements signed at the time of the 1988 
settlement and found that the releases in the one group did not contain restrictive 
agreements and that the releases in the other group "contained explicit language 
which informed the former employee that he/she was free to take any safety 
concerns to the NRC." [d. at 12. 

Furthermore, the Secretary of Labor has voided the restrictive clauses in 
several agreements with former employees that were signed before the 1988 
Comanche Peak agreement as being against public policy. See. e.g .• Macktal 
v. Brown & Root. Docket No. 86-2332 (Nov. 14, 1989). Finally. the NRC has 
issued a regulation that prohibits such agreements. See 10 C.F.R. § 50.7(f): 55 
Fed. Reg. 10,404 (Mar. 21, 1990). 

In summary, given this background, we cannot find any basis for staying the 
issuance of the full-power license based upon these allegations regarding TO 
Elecbic's "character and competence." 

B. The Dows' Allegations 

The Dows raise two generalized allegations that we believe need to be 
addressed.' Frrsl, they too allege that Mr. Jones' allegations "were never placed 
on the record before the [Licensing Board] • • • have never been addressed, 
investigated, and most important of all, corrected." Dow Response at 4. 
However, as we noted above, Mr. Jones has been in frequent contact with the 
NRC Staff and he has raised several allegations that the NRC Staff has reviewed 
and resolved. 

Second, the Dows allege that they are in possession of the "Atchison papers" 
which the Dows allege contain "over 1,000 violation reports. • • none of which 

7 The Dows raise sevenl c:d!er allegations not discussed in detail hen:. However, we have reviewed them and reject 
them u a basis ror staying issuance or the run-power license, in no lIIIIa11 part because they an: UI1supported. These 
allegations include TI1 Electric'. alleged (I) laclt or ICCIIrity ror Comandte Peak, (2) harassment or whistleblowen, 
and (3) improper labeling or pressure valves and limit switches_ The Dows abo allege that TI1 Electric "conspired" 
with loca1law enl'ortemcnt authorities to have Mr. Dow mcsted. However, we find no evidcnc:e or any illegal 
activity by TI1 Electric. 
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has ever been introduced into the record. investigated or corrected ••.. " Dow 
Response at 4. However, Mr. Atchison was a witness before the Licensing 
Board during the 1983 period. At that time, the Licensing Board extensively 
reviewed many allegations raised by Mr. Atchison. See, e.g., LBP-8343, 18 
NRC 122, 14548 (1983); LBP-83-60, 18 NRC 672, 693-94 (1983). The Dows 
have failed to demonstrate that the allegations they would present are different 
from those raised in 1983 and resolved since that time. Moreover, the Dows 
do not make any concrete or specific allegations about any particular defect at 
Comanche Peak recorded in the "Atchison papers" or by the nameless "other 
seven whistleblowers." Dow Response at 4. Given the vagueness of the Dows' 
allegations and the thoroughness with which the Licensing Board reviewed Mr. 
Atchison's allegations in 1983, we find nothing in this allegation to warrant a 
stay of the full-power license.' 

V. PETITIONERS' MOTION FOR A STAY PENDING 
JUDICIAL REVIEW 

On April 1, 1993, Petitioners filed another pleading asking again for a stay of 
issuance of the full-power license and, in addition, for a stay of the effectiveness 
of CU-93-10 pending judicial review. TU Electric has responded in opposition: 
the NRC Staff has informed us that it will not file a response. 

Initially, Petitioners' request is not properly a "stay motion" under our 
. regulations. The provisions of 10 C.F.R. § 2.788 apply only to requests for 

stays of decisions of the Licensing Board, not decisions of the Commission 
itself. Instead, as we have noted before, a pleading like the one before us here 
is correctly styled a Motion for Reconsideration of our previous decision and/or 
a Motion to Hold in Abeyance the issuance of the disputed license pending 
appeal. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), 
CLI-91-8, 33 NRC 461, 468 (1991). 

Petitioners' preliminary argument is that TU Electric improperly continued 
construction activities at Comanche Peak Unit 2 after August I, 1992. How
ever, Petitioners have never attempted to explain why the automatic extension 
provisions of 10 C.F.R. § 2.109 and 5 U.S.C. § 558 should not apply to this . 
case. Moreover, Petitioners fail to explain why they never sought a stay of 
these actions when they sought intervention in the CPA proceeding last year. 
See, e.g., CLI-93-10, 37 NRC at 201 n.37. 

'We lIote thaI Mr. Arcru.on left Cc:mlllc:bc Peak IN/OT. 1983. SI. LBP-83-34, 18 NRC 36 (1983). Thm, Illy 
allegaticm bucd upon his anploymcnllhere must overcome the WIle hurdlcarhlt we have lIoted rlcc Mr. Jonca' 
allegations. ror cumple, rhe Dows have IIOt addressed how Mr. Alcbison'. allcglticm would have been impacted 
by rhe extensive corrective action programs instilUled by TU Electric - buccl milo small part on issuca nisod 
by Mr. Alcbison bimaelf. 
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Petitioners' main argument is that NRC cannot declare the CPA proceeding 
moot or issue the Unit 2 operating license in the face of their allegation that TU 
Electric has constructed Unit 2 "in violation of NRC requirements[,]" because, 
they assert, the NRC cannot find that construction has been properly completed 
until that allegation is resolved. Stay Motion (April 1, 1993) at 3 n.1. However, 
a review of their pleadings indicates that Petitioners have not in fact alleged that 
construction deficiencies actually exist at Unit 2. See, e.g., Petitioners' Response 
to the Commission's Order of March 5, 1993 (March 12, 1993); Petitioners' Stay 
Motion (March IS, 1993); Petitioners' Stay Motion (April 1, 1993). Instead, as 
we have noted earlier, their allegations fall into two general categories that do 
not involve construction at Unit 2. 

First, Petitioners allege that TU Electric imposed restrictive settlement agree
ments on the former minority co-owners during the 1988 and 1989 buyouts. 
However, this allegation, even if true, is several steps removed from alleging 
that construction deficiencies actually exist at Unit 2. Petitioners have presented 
no evidence that any person was actually dissuaded from bringing safety con
cerns not previously identified and considered to the NRC because of these 
co-owner agreements. Moreover, as we have noted above, not only have the 
former co-owners stated that they do not now interpret - nor have they ever 
in the past interpreted - the agreements as being restrictive, but also they have 
stated that TU Electric has never attempted to force them not to report matters to 
the NRC. Quite simply, this allegation does not address any alleged construction 
deficiencies at Comanche Peak Unit 2. 

Second, Petitioners allege that there were construction deficiencies in Co
manche Peak Unit 1 during the 1982-1983 time frame. However, as we have 
noted above, there is no reason to infer from these earlier alleged deficiencies 
at Unit 1 that similar deficiencies exist now at Unit 2. As we have noted on 
several occasions, TU Electric engaged in a massive reinspection and corrective 
action program during the 1984-1988 period. Petitioners have never presented 
any allegations regarding improper construction at either Unit 1 or Unit 2 that 
postdate this period. Thus, we find no reason to accept Petitioners' implied 
charge that Unit 2 is improperly constructed based upon 10-year-old allegations 
regarding Unit 1. 

As we noted in CLI-93-10, the proper method of raising a challenge to the 
issuance of the operating license is by a petition for intervention in the OL 
proceeding. See CLI-93-lO, 37 NRC fit 204-05. As we stated there, Petitioners 
"cannot ••• transform their challenge to [the CPA] ••• into an attack on the 
legitimacy of issuing an operating license." [d. at 204. Because none of the 
Petitioners' filings state any substantive claims that call into question the finding 
that construction of Unit 2 has been completed in accordance with the terms of 
the construction permit, we reaffirm our previous determination that the CPA 
proceeding is moot Therefore, we deny Petitioners' Motion for Reconsideration. 
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As for Petitioners' Motion to Hold in Abeyance the full-power license 
pending their attempt to seek judicial review, we note once again that they 
attempt to raise in the forum of a CPA proceeding issues that are properly raised 
in an OL proceeding. Moreover, for the reasons stated elsewhere in this Order, 
Petitioners have not mised any substantial issue that would warmnt withholding 
a full-power license. Therefore, we also deny Petitioners' Motion to Hold in 
Abeyance. 

VI. CONCLUSION 

In sum, the CPA proceeding has been terminated and Petitioners' request 
for a stay insofar as it relates to the CPA proceeding is moot In addition. 
Petitioners are not parties to - and have not sought intervention in - the Unit 2 
OL proceeding. Therefore. the Petitioners' stay motion is denied. Furthermore, 
the Dows' motion to intervene is denied for failure to address, inter alia. the 
five factors in 10 C.F.R. § 2.714(a)(I)(i)-(v). Finally, we have denied Petitioners' 
Motion for Reconsideration ofCLI-93-10 and their Motion to Hold in Abeyance 
the full-power license pending their appeal of CLI-93-10 and this decision. 
In sum, we have concluded that neither the Petitioners nor the Dows have 
demonstmted that TU Electric lacks the "chamcter and competence" necessary 
to operate Comanche Peak Unit 2 or that any safety problems exist that would 
prevent safe operation of the plant 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 6th day of April 1993. 

For the Commission9 

SAMUEL J. CHll.K 
Secretary of the Commission 

9 Commi.aioncr de Planque wu not present COl the aflinnation oC !his OMer; if the had been present. the would 
have approwd iL 
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In the Matter of 

Cite as 37 NRC 267 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judge: 

James P. Gleason, Presiding Officer 

LBP-93-7 

Docket No. 4O-08681-MLA 
(ASLBP No. 92-666-o1-MLA) 

(Source Material License 
No. SUA-1358) 

UMETCO MINERALS CORPORATION April 12, 1993 

REGULATORY GUIDES: APPLICATION 

It is settled procedure. however. that guidelines. let alone proposed guidelines 
as involved here, are not protected from confrontation. Unlike regulations, they 
merely present acceptable methods of meeting regulatory requirements and are 
subject to questioning in adjudicatory hearings. Metropolitan Edison Co. (Three 
Mile Island Nuclear Station. Unit 1). ALAB-698. 16 NRC 1290. 1299 (1982). 

ADJUDICATORY BOARDS: DELEGATED AUTHORITY 

Subjects for future license amendment consideration are not matters that can 
be considered for adjudication. Carolina Power and Light Co. (Shearon Harris. 
Nuclear Power Plant, Units 1, 2, 3, and 4). CLI-80-12, 11 NRC 514, 516-17 
(1980). 

INITIAL DECISION 

This proceeding concerns itself with objections by the State of Utah (State) to 
the Nuclear Regulatory Commission (NRC) issuance of a license amendment to 
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UMETCO Minerals Corporation (UMETCO or Licensee).1 Under UMETCO's 
license, uranium milling and waste disposal processes are conducted at the 
Company's White Mesa Mill facilities in Blanding. Utah. An informal hearing 
on the license amendment under NRC's Subpart L procedures was granted to 
the State and a Presiding Officer designated to adjudicate the controversy.2· 

I. BACKGROUND 

On January 18, 1989. UMETCO submitted a license amendment application 
to perform plant processing tests on approximately 600 wet tons of feed material 
at the mill. The stated purpose of the testing was to determine if UMETCO 
could economically process the material for its uranium content with tailings 
resulting from the process to be disposed in the mill's impoundment. The feed 
material, obtained from the Teledyne Wah Chang Albany Company (!WCA), 
originated from the processing of ore to recover zirconium at TWCA's facilities 
in Albany, Oregon.3 

Prior to the filing ofUMETCO's application, the State of Utah, an Agreement 
State, had been consulting with NRC officials concerning the disposal of 
contaminated wastes in uranium mill tailings ponds at active mills, and had 
notified UMETCO of its apprehension:' The State's major concern involves 
the possibility that UMETCO, instead of pursuing its avowed purpose of 
reprocessing for uranium, is actually engaging in the disposal of low-level 
radioactive waste. Under its agreement, the State has regulatory jurisdiction 
over all low-level radioactive waste materials or other wastes going into such 
facilities.' 

From January 1989 to April 1992, NRC Staff personnel at Region IV 
and Headquarters wrestled with UMETCO's license application and the policy 
questions raised by a State of Utah claim of possible jurisdiction over the 
material. The critical issue in the Staff's view was whether tailings resulting 
from UMETCO's processed material could qualify as byproduct material under 
section 11e(2) of the Atomic Energy Act of 1954, as amended (AEA). See 
Hearing File, Attach. 8, at 2. In the Uranium Mill Tailings Radiation Control 
Act of 1978 (UM1RCA), the AEA was amended, adding a new category to the 
definition of byproduct material, to cover the tailings or wastes produced from 

1 State of Utah, Request for Hcaring mel Request for AcUOO (July 2, 1992). 
2 B• PI1l1 COlter, CUd Adminislfttive Judge, ASLBP, Dc:signatioo of Presiding Officer Culy 20, 1992); Ie. 

lIi.ro Mc:mcnndum mel Order,LBP-92-20, 36 NRC 112 (1992). 
3 UMETCQ'. 'pplicatioo noted the 600 '<XII al being less Iban 10% of the IOUI'Ce matcria1l1illamIablc from 

lWCA for proc:eaing. Hcaring File, Auach. 1. 
4Hcaring File, Auachs. 3 mel 4. 
'Ie!, Allac:b. 2. 
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ore processed primarily for its source material content IS If the tailings from the 
material in question here are byproduct material. NRC's jurisdiction is clear 
under the Atomic Energy Act and it could authorize the materials tailings to 
be placed in the mill's impoundment To resolve any uncertainties, the Staff 
brought the matter before the Commission and issued new proposed licensing 
guidance for public comment' 

The Commission notified the Staff that it had no objection to the UMETCO 
license amendment provided the amendment met the proposed guidance criteria. 
The Staff, determining that the criteria had been met, issued the license 
amendment and authorized UMETCO's plant testing of the material.- The State 
then filed its hearing request 

Pursuant to 10 C.F.R. § 2.1231, a hearing file has been made available by 
the Staff, a prehearing conference and site visit to view the White Mesa Mill 
facility and material was conducted by the Presiding Officer, and presentations 
by the parties have been timely filed.' 

ll. DISCUSSION 

1. The State of Utah argues that a proper analysis of the feed material is 
fundamental to determine which governmental entity has regulatory jurisdiction. 
Asserting the State's regulatory control over soUd or mixed waste as well 
as low-level radioactive waste and naturally occurring radioactive material 
(NARM), Utah claims that NRC only retains jurisdiction over the processing 
of source material ore. The Resource Conservation and Recovery Act (RCRA) 
places regulatory authority over solid waste (to include hazardous waste) in the 
Environmental Protection Agency {EPA),l° Hazardous waste is solid waste as 

ISCcnain tcrmI haw Important ipCclal meanings In the context d UMfRCA considerations: 
"II Co The term byproduct material means • • • (2) the UllinI' or wutcs produced by the extraction or 
concentration of unnium or thorium from any om processed primuily for its IOIIrCC material content." 

The term ",ource material" baa two clcfinitions under NRC Jegulations. Care must be taken not to confuac 
them. AI dc1incd In 10 c.F.R. 140.4, ",ource material" means: 
"'} (1) Unnium or thorium, or any combination thc:n:of,ln any phyaical or chemical form or (2) oma which 

contain by weight ono-twentieth of one pe:rcent (O.OS%) or mote of: (i) Uranium, (,ul thorium or ('Lill 
any c:anbination thereof. Soun:c material doca not lnclude 'pecial nuclear malelial. 

Thus, In thia cue, ",ource material" could mean both the ote (contalnlng at leut O.OS% uranium) fran which 
UMETCO plana to extract unnium and the unnium itself'. To avoid confusion, In thia decision, the term "1IOIln:C 

material om" means the fonner. 
'Hcaring File, Altach. 8, Taylor to Commiasion (April 16, 1992); 57 Fed. Reg. 20,525, 20,530 (May 13, 1992). 
11/4., Aaach. 9, Qillk to Taylor (May 13, 1992); Aaach. 10, Hall to UMETCO (June 2. 1992). 
'Praiding Officer, unpubliabcd Memorandum and Order (Nov. 6, 1992). AI the Staff notca (Staff Brief at 3), 

the Ptuidlng Officer provided the Slate an opportunity of rebullal to the other puty preacntations. Thia ia an 
informal procccc!ing and the offer was Intended to expedite the dcvdopncnt of the =rei. The burden of prod 
was not c:hanged thereby and nc!ther the Staff nor Uccnaec requested an opportunity for ,um:bunaL 
lOThe admlniJtntion and cnfan:cmcnt of the RCRA program In Utah hIS been delegated by the EPA to the Utah 

Deputmcnt of Environmental Quality. Slate Bzief at 7. 
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defined by EPA in 40 C.P.R. Part 261, Subpart A, § 261.3. If hazardous waste, 
regulated by EPA, is mixed with radioactive waste regulated by the NRC, the 
combination would have to be disposed in a mixed-waste facility. See 57 Fed. 
Reg. at 20,532. However, specifically excluded from the definition of solid 
waste in RCRA is byproduct material as defined in section lle(2) of the Atomic 
Energy Act of 1954, as amended.ll 

The State argues that since it has jurisdiction over the processing of RCRA 
waste and the disposal of solid waste within its borders, NRC regulations should 
contain specific procedures and requirements to ensure that any material received 
by NRC licensees is not hazardous. 

The State also contends that the relevant parts of an alternative optional 
testing procedure in the new guidance, a co-disposal test, should be included in 
NRC's license amendment decision.lz 

The State claims that by following its new guidance in granting the UMETCO 
license amendment, the NRC committed multiple errors infirst. utilizing a new 
and unreasonably expansive definition of ore; second. by placing undue reliance 
on UMETCO's certification that the TWCA material contains no hazardous 
waste; and third. by accepting. without an independent review, UMETCO's 
certification that its primary purpose for receiving and processing the material 
was the recovery of uranium.13 

In setting forth its new guidance, the NRC expanded the meaning of the term 
ore, as used in section lle(2) of the Atomic Energy Act of 1954, as amended. 
This was to permit, like the present case, feed material other than natural ore to 
be used by licensed mills to extract source material. 

The State contends that, with the new definition, the NRC has broadened 
the class of materials considered as ore to such an unreasonable length that it 
does not conform to UMTRCA's mandate and policy. In support of its position, 
tt.c State submitted a list of various definitions of "ore" compiled by the U.S. 
Bureau of Mines, none of which are compatible with NRC's definition.14 

In order to qualify material as section lle(2) byproduct material under the 
new guidance, a certification is required that the primary pmpose for receiving 
the ore is the extraction of uranium.u The NRC received such a certification 
from UMETCO. The State contends that there is an obligation on the part of the 
Staff to look behind the required certification, where, as in circumstances such 
as here, UMETCO was being paid to receive the material and where the possibly 
unprofitable economics of processing for uranium raises questions concerning 

1142 u.s.c.A. § 6903(27). 
1Z State Brie! at 16. 
131t! at 11. 
141t! at 19-21 &: n.46. 
1557 Fed. Reg. at 20,531. 
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the factual objective of the transaction. The State submitted evidence to indicate 
that UMETCO faced difficulties in realizing any profit from extracting uranium 
from the TWCA material; also that it may have benefitted TWCA financially to 
compensate UMETCO to receive the material rather than having to pay higher 
disposal costs for it as mixed or low-level radioactive waste.I6 

Finally, it is the State's position that this transaction, based on NRC's new 
definition of ore, may jeopardize the ultimate transfer of the material to the 
Department of Energy (DOE). For the long-term protection of the public's 
health, the Atomic Energy Act requires that, prior to license termination, land 
and byproduct material on it must be transferred to either the Department of 
Energy or the State where it is located.I7 

The State contends that a successful court challenge to the Staff's new 
definition of byproduct material could result in DOE being relieved of the 
obligation to assume future long-term custody and title to the land and material 
involved here. In support of this concern, the State references commentary in 
the new guidance that portends some reluctance on the part of DOE to handle 
commingled materials.I8 The State concludes by requesting license amendment 
changes to (1) require submittal of information on the transaction arrangements 
between UMETCO and TWCA and also economic processing information on 
uranium recovery from UMETCO so the NRC Staff can independently determine 
whether UMETCO's purpose was for uranium processing or waste disposal; (2) 
require UMETCO to develop protocols in its current processing to determine 
whether future materials it processes contain RCRA hazardous waste; and (3) 
require the Staff to follow its own procedures on consultation with the DOE 
that are set forth in its new guidance on the transfer of non-lle(2) byproduct 
material.I9 

2. In UMETCO's Brief, the Licensee informs that the process treatment 
sludge from TWCA has a grade of 0.18% uranium, a proportion comparing 
favorably with concentrations in other material processed· at the White Mesa 
Mill. The Licensee further responds that its testing demonstrates that the material 
is not a hazardous waste.20 Accordingly, in its view, the material does not 
come under EPA or the State of Utah's regulatory framework. Pursuant to 
NRC's Staff request, as previously indicated, the Licensee filed a certification 
that the material was not RCRA hazardous waste and that the primary purpose 
for processing the material was the recovery of uranium.21 The Licensee also 
responded to aQ inquiry, from the Utah Solid and Hazardous Waste Control 

I6State Briel at 21-26. 
17 42 u.s.c.A. If 2113(1)(2), (b)(2). 
1857 Fed. Reg. It 20,528. 
l' State Brid at 29-31. 
2OUMETCO Brid It 4. 
2114. at 5. 
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Board. that its nonhazardous waste determinations had been confirmed using a 
new EPA Toxicity Characteristic Leaching Procedure (TCLP) test method.22 The 
Licensee contends that it has performed all required testing under appropriate 
EPA and RCRA protocols to prove that the materials are not hazardous wasteS.23 

UMETCO terms the State's argument misdirected in the latter's assertions 
that the NRC has to review the economic particulars of the TWCA-UMETCO 
transaction to determine whether the transfer is, in reality, a sham disposal. 
Without a regulatory requirement, in Licensee's view, this is a challenge to 
NRC's licensing guidelines. Citing Union of Concerned Scientists v. AEC. 499 
F.2d 1069 (D.C. Cir. 1974), the Licensee contends that the NRC hearing here is 
an inappropriate forum to challenge policies prescribed by Commission regula
tion.24 UMETCO argues further that if serious evaluation were to be provided 
to the State's "economic" argument, EPA's regulatory considerations for de
termining sham recycling or disposal have more relevant criteria.2.5 According to 
UMETCO, financial consideration is only one of six factors considered by EPA 
and then only where the potential for sham disposal is high. In the Licensee's 
view, the UMETCO-TWCA transaction would have no difficulty passing muster 
using EPA's testing procedure.:lC5 

In referring to the State's allegation that the new NRC definition of ore is 
too broad. the Licensee argues that this contention also basically challenges the 
regulatory guidance, and is improperly raised in the present forum. UMETCO 
also cites case authority in support of NRC's new definition of ore.n 

To the State's argument that UMETCO should be required to meet the co
disposal test contained in the new guidance requirements for disposal of non
l1e(2) byproduct materials, the Licensee alleges that the TWCA material meets 
the "key substantive elements" of that test.zs 

In responding to the State's call that the Staff require UMETCO to develop 
additional protocols for testing further shipments of TWCA waste, the Licensee 
states that it has no basic objections in future amendments to the development 
of appropriate hazardous waste determination protocols.:l9 

Finally, the Licensee indicates that the State also calls for different licensing 
guidance than is applicable here, in claiming that there should be a license 
requirement to ensure that DOE will either take title to the material at issue, or 
as a minimum, follow the procedures outlined in NRC guidance for non-lle(2) 

22fd. at 6. 
23fd. at 17. 
24fd. at 7.10. 
2.5S0Fcd. Reg. 614, 637·38 (Jan.4,198S). 
:l6UMIITCO Brief at 10-15. 
1:1 fd. at 15-16. 
ZSfd. 
zg fd. at 16-18. 
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byproduct material. UMETCO contends that the NRC has regulatory license 
control over the mill tailings and wastes in controversy and there is no evidence 
that the DOE would refuse to exercise its responsibilities under the law.30 

3. The Staff's Brief alleges that Utah's arguments fail to address four of 
the five issues admitted for adjudication in this proceeding and raise five new 
issues instead. In the Staff's view, "it appears that Utah no longer challenges 
the contents of the material on site, or the (license) amendment before the 
Presiding Officer. It Although the Staff response addresses all the issues raised 
by the State, it submits that the Utah brief should be rejected without further 
consideration. The Staff further points to Utah's .neglect in not detailing 
deficiencies or omissions in the license application as required by 10 C.P.R. 
§ 2.1233(c).31 

In support of its licensing action, the Staff alleges that the material received 
by UMETCO, after testing and evaluation, was determined to be uranium ore 
and not hazardous or mixed waste. The Staff references evaluations or testing 
performed by the Oak Ridge National Laboratory, UMETCO, TWCA, and the 
Oregon Department of Environmental Quality. Referring to Utah's request for 
safeguards in license amendments for TWCA materials in future shipments, the 
Staff indicates that consideration of those activities would have to meet the same 
standards, but such issues are outside the jurisdiction of the present proceeding.32 

The Staff's brief provides a lengthy commentary on the Commission's 
proposed new guidance.33 It states that the guidance was developed to meet 
a clarification of the statutory definition of byproduct material, as enunciated 
in a Federal Court of Appeals decision. The clarification was necessitated by 
previous NRC definitions which categorized such materials according to their 
initial use rather than their mineral and chemical characteristics. The decision 
(Kerr-McGee v. NRC, 903 F.2d 1 (D.C. Cir. 1990» held that in applying the 
definition of byproduct material in UMTRCA, the NRC provided too narrow 
an interpretation of ore processed primarily for its source material content. The 
Court held that NRC's action frustrated the purposes for which UMTRCA was 
enacted - "to bring previously unregulated radioactive end products of • • • 
source material extraction • • • within the scope of NRC regulation. • • .''''' 
The Staff cites the holding of the Court as asserting that UMTRCA's intent was 
designed to have NRC's regulatory authority cover all wastes resulting from 
the extraction or concentration of source materials in the course of the nuclear 
fuel cycle." To Utah's argument that the new definition of ore is overexpansive, 

30Id. 11 111020. 
31 Staff Brief 114-7. 
3214. It 7·9. 
3357 Fed. Reg. 20,525 •• , seq. 
349(13 F.2d &t S. 
35 Staff Brief &t 9-10. 
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the Staff responds that it is based on UMTRCA and is consistent with Kerr
McGee.36 

After submitting its papers to the Commission containing the guidance to 
process feed materials other than natural ores,37 the Staff determined that the 
UMETCO proposal met the criteria of the new guidance by: 

• a determination Ihe feed marerial to be resred was ore now defined as nannal 
or native marrer lbar may be mined and ttealCd for Ihe extraction of any of its 
consrituents or any other maller from which source marerial is extracted in a 
licensed uranium or Ihorium mill; 

• a derennination lbe feed marerial was not mixed or hazardous wasre; 
• a detennination lbe ore was being processed primarily for its source marerial 

contenL38 

In connection with the jurisdictional issue raised by the State, the Staff asserts 
that even though delegation of regulatory control over some materials was made 
to Utah as an Agreement State, the NRC retained jurisdiction over the processing 
of source materials and section lle(2) byproduct material.39 On Utah's claim 
that the NRC has an obligation to determine whether TWCA's purpose in 
shipping the material to UMETCO is waste disposal, the Staff responds that 
1WCA's motive is irrelevant and neither UMTRCA nor the Court in Kerr
McGee refers in any way to the intent of the supplier of ore material . .a 

In responding to the State's argument concerning the potentially uncertain 
role of the DOE in this transaction, the Staff states that there is no requirement 
in the law that DOE certify its willingness to take ultimate jurisdiction over 
the materials involved in this controversy. Since the material is section lle(2) 
byproduct material, unless the State retains custody, the DOE is obligated under 
UM1RCA to assume control of it!] On the State's claim that the Staff should 
be required to use the Commission's guidance on disposal of non-section lle(2) 
waste material at NRC-licensed tailing sites, the Staff replies that the claim raises 
a new issue, and no reasoning being supplied, the matter must be dismissed.42 

The Staff also argues that it has no authority to review the economics of the 
1WCA-UMETCO transaction. The area is outside the zone of interests protected 
by the Atomic Energy Act according to the Staff, and economic concerns are 

361d. It 16. 
37 SECY.91.347 and Hcaring File Attach. 8. Both papers referenced UMETCO'lliccnse amendment nquest. 
38 Staff Brief It 12, 13; II. GIso Hearing File, Attach. 11. at 2, 3. 
39 Staff Brief at 16. 
40 ttl. at 16-17. 
41 ttl. It 17.18. 
41ttl. at 18-19. 
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not reviewed in license amendment applications. Consequently, this claim also 
requires dismissal.43 

4. In a response brief, the State claims that (1) it has the right in this 
proceeding to challenge NRC's new guidance; (2) it had not raised issues outside 
the scope of the proceeding; and (3) the NRC's reliance on the guidance led to 
deficiencies and material omissions in the UMETCO license amendment" 

The State contends that the license amendment disputed herein was issued 
at a time when the new guidance was open procedurally for public comments. 
Accordingly, the gui<1ance has not reached the status of a substantive rule and 
the Staff's actions based on it and the guidance itself are within the scope of 
the present proceeding.4S 

The State alleges that the overriding issue raised in its request for hearings 
is whether UMETCO is engaged in waste disposal or reprocessing. If engaged 
in waste disposal, the State, not the NRC, has jurisdiction. As a consequence, 
characterization of the materials and the jurisdiction issue are basic matters 
within the scope of the proceeding, and the State's arguments are directed at 
either or both of those questions; these issues are also involved in ascertaining 
DOE's obligation to take title to the materials.46 

The State contends that the new definition of "ore" in the guidance is too 
broad and therefore the NRC must analyze independently whether the material 
is waste material. Not having done so, the license amendment is deficient 47 

The State proclaims that it is NRC's basic responsibility to determine whether 
UMETCO is engaging in reprocessing or waste disposal. And to rely on 
the Licensee's certification alone is an abdication of NRC's obligation to 
ascertain objectively whether the material is being received to avoid low-level 
radioactive waste disposal requirements. The State contends that the substance 
of the transaction can only be determined by reviewing related processing and 
economic information. And finally, the State reiterates that a mischaracterization 
of the materials by the NRC will place in jeopardy DOE's legal responsibility 
for their long-term custody.48 

431d. at 19. 
"State Brief at 1-11. 
4SId. at 1-4. 
4614. at 4-5. 
4714. at 6-7. 
4814. at 7-11. 
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m. ANALYSIS 

A. Legal Issues 

A number of issues have been joined in this proceeding raising basic questions 
on the applicability of NRC's proposed guidance.49 The major issues are first, 
whether the criteria that hazardous or mixed waste is not to be included in 
NRC's licensed lle(2) byproduct material facilities are satisfied in this case; 
second, whether the Licensee's certification that feed material is to be processed 
primarily to recover source material is adequate to ensure that waste disposal 
is not intended; and third. whether the proposed definition of ore, as used by 
the Staff in this case, is within the regulatory authority of the NRC. Prior to 
treatment of these issues, other controverted matters can be briefly resolved. 

1. Minor Issues 

UMETCO argues that much of the State's contentions are inappropriate in the 
present proceeding as they constitute a challenge to NRC's licensing guidelines. 
It is settled procedure, however, that guidelines, let alone proposed guidelines 
as involved here, are not protected from confrontation. Unlike regulations, they 
merely present acceptable methods of meeting regulatory requirements and are 
subject to questioning in adjudicatory hearings.~ 

The Staff contends that no consideration should be provided the State's 
Brief since it fails to address most of the issues admitted for adjudication, 
raises new issues in its place, and neglects to detail deficiencies or omissions 
in the license application as required by 10 C.F.R. § 2.1233(c). Although 
propounded in an extended manner, the State basically raises questions in 
this proceeding on jurisdictional authority, claims of errors in NRC reliance 
on the new guidance with its expanded definition of ore, concerns about the 
responsibility of the Department of Energy to assume long-term custody of 
.tailing ponds and byproduct materials, and proposals that the NRC obtain and 
evaluate Licensee's processing and economic information.'1 The discussion of 
these matters does in fact trace to the issues admitted in this proceeding.'l With 
respect to failure to detail deficiencies or omissions in the license application, as 
required by 10 C.F.R. §2.1233(c), the Staff's concern is not well founded. The 

49The swr hIS noted at several points that the Canmission itself approved the issuance of this license 
amendment, provided it met the guidance. Su NRC swr Brief at 20-21 and NRC swr Response to Questiona 
at 2. At the time of its approval CUI the fonn of a "no objection"), the Commission did not have before it the 
~cular arguments nised by the State of Utah in this proceeding. 
'0 M~lTopoli/Q1I Ediso1l Co. (Three Mile Island Nuclear Station, Unit I), AlAB~98, 16 NRC 1290,1299 (1982). 
'I State Brief at 6-26. 
'lPresiding Officer, Memorandum and Order at 2 (Nov. 6, 1992). 
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State's case is directed at alleged deficiencies in NRC's processing and approval 
of the Licensee's application and not the application itself." 

Both the Licensee and Staff argue a lack of merit in the State's claim that the 
license approval should contain some assurance that the Department of Energy 
(DOE) will take long-term custody and control of the UMETCO property. No 
statutory or regulatory requirement demands that Agency's prior concurrence, 
agreement, or approval of impoundments of byproduct materiaIs. The statutory 
responsibility of the DOE is clear once waste material or mill tailings come 
within the NRC's license purview as byproduct material. A different view 
would be tantamount to an absurdity that agencies of the federal government 

, should certify to the performance of their duties and intent to carry out the law. 
The Staff analysis in the proposed guidance, which discloses the uncertainty 
of DOE regarding its responsibilities for long-term custody, only refers to the 
disposal of non-l1e(2) byproduct material.54 No basis has been provided leading 
to a conclusion that DOE will not live up to its responsibilities concerning the 
disposition of byproduct material. 

The Licensee and Staff each comment adversely on the State's claim that the 
Licensee should be required to develop protocols for future shipments of TWCA 
material.55 Although UMETCO indicates that it has no objection to future 
appropriately imposed requirements concerning hazardous waste determinations, 
the Staff's argument that the question has no place in the instant proceeding has 
merit. The issue here is the propriety ofUMETCO's license amendment granted 
by the NRC.56 Additional shipments of the TWCA material to UMETCO are not 
matters that can be considered for adjudication in this proceeding. If pursued, 
these only become subjects for future license amendment consideration.57 Due 
to the substantive nature of this contention, however, a recommendation on it is 
included hereafter. 

The Staff indicates that the State raises a new issue in suggesting that, for 
the TWCA material, the NRC use the co-disposal test in the proposed guidance 
procedures for disposal of non-section lle(2) wastes.sa Although the State 
does not provide explanations for the "relevant portions" of the test that should 
be used, its proposal appears to relate again to the State's concern that DOE 
will ultimately refuse to accept custody of these materials.59 The conclusions 
provided heretofore concerning DOE's acceptance of its statutory responsibility 

53 State Brief at 30. 
54 57 Fed. Reg. at 20,528. 
55 Staff Brief at 8-9; UMETCO Brief at 16-17. 
56 Hearing HIe, Atttch. 10. . 

57PRsiding Officer, Mcmcmndum and Order at 2 (Nov. 6, 1992); see also Prehearing Conference Transcript 
err.) at 37 (Oct. 29, 1992); see also CaroliNJ Power and light Co. (Shearon Harris Nuclear Power Plant, Units 
1,2. 3, and 4), Cll·S()'I2. 11 NRC 514, 516-17 (1980). 
51 Staff Brief at 18-19. 
59 State Brief at 16 and 31. 
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for byproduct material suffices to reject this issue as well. The State does not, 
except for the DOE issue, provide explanations to justify the application of other 
provisions of the co-disposal test 

2. Major Issues 

a. The first major issue (which involves the jurisdiction question) is whether 
the evaluation of the TWCA materials demonstrates that hazardous or mixed 
waste is not included. 

All parties in the case agree that uranium mill feed materials should not 
be mixed waste, i.e., a mixture of hazardous chemical waste and radioactive . 
material.60 If the feed material is found to be mixed waste, the tailings resulting 
from the processing of that material for its source material content may be 
hazardous and subject the tailings to a complicated dual regulation by NRC 
and EPA.fil And if the feed material is found to be a mixed waste, jurisdiction 
for regulating it falls with EPA. Thus, if the material received by UMETCO is 
determined to be hazardous waste, EPA has jurisdiction. . 

As previously indicated, the EPA has delegated administration and enforce
ment of the federal-RCRA program to Utah.til Accordingly, the State of Utah, 
under its authority from EPA for the handling of RCRA materials· or under 
its agreement authority from the NRC for the disposal of low-level radioactive 
waste, regulates mixed waste within the State.til 

60 lIazmlous waste means those WUICI designated as hazardous by EPA regulations in 40 C.F.R. Part 261. 
151 Uranium Mill Facilities. Request for Public Comments on Revised Guidance on Disposal of Non·Atomic 

Energy Act or 1954, Section llc.(2) Byproduct Material in Tailings Impoundments and Poritioo Guidance on Ihe 
Use of Unnium Mill Feed Materials OIher Than Natural Ores. 57 FeeL Reg. 20,52S (May 13. 1992) (Guidance). 

The Staff's guidance for the use of feed materials oIher Ihan natural orcs has instructive badcground. 
The Unnium Mill Tailings Radiation Control Act or 1978 (UMIRCA) amended Ihe Atomic Energy Act 

(AEA) to specifically include uranium and Ihorium mill tailings and aher wastes fran the process as 
ndia.ctive material to be licensed by NRC. Specifically, Ihe definition of byproduct material was revised 
in Section 11 c.(2) of the ABA to include 

"!he tailings or waste produced by Ihe extraction or concentration of uranium or Ihorium fran any 
ore processed primarily for its source material contenL" 

The definition of byproduct material in Section llc.(2) of Ihe ABA includes alllhe WUICI resulting from 
Ihe milling process, not just the radioactive components. In addition. TlIle n of UMfRCA amended the 
ABA to cxplic:illy exclude Ihe requirements for Ihe Environmental Protection Agency (EPA) to permit 
llc.(2) byproduct material under Ihe Resource Conscnoation and Rec:ovcry Act (RCRA). The designation 
of 11 c.(2) byproduct material contrasts aignitic:anlly wiIh Ihe situation for IOUI'CC material and olher 
radioactive materials controlled under the aulhority of the ABA. This posn"bility for dual regulation by 
both the NRC and EPA can become an issue when dealing wilh mixed hazardous wastes. AI a result of 
UMfRCA, NRC amended 10 C.F.R.. Part 40 to regulate Ihe uranium and Ihorium tailings and wastes from 
the milling process. Thus, under normal operation. alllhe tailings and wastes in an NRC or Agreement 
Stlte licensed mill producing uranium or Ihorlum are clusiJied as "1lc.(2) byproduct material" and are 
disposed of in tailings piles regulated under Pall 40. They are not subject to EPA regulation under RCRA. 
57 FeeL Reg. at 20,531. 

til Supl'tJ note 10. 
fi3 Supl'tJ note 5. 
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In its request for a hearing, the State expressed a belief that UMETCO had 
not independently characterized the materials and was relying instead on an 
outdated RCRA test, conducted by TWCA in 1987, to verify that the feed 
materials did not contain RCRA constituents.64 The State complains that the 
NRC relied on Licensee certification under NRC's new guidance to determine 
that the TWCA material is not a RCRA mixed or hazardous waste.6.5 The State 
does not offer evidence in its brief that it considers the 600 tons of TWCA 
material currently at UMETCO's White Mesa Mill to be a mixed waste. In 
contrast, UMETCO and the Staif offer convincing evidence that the TWCA 
material does not contain characteristic or listed hazardous waste subject to 
regulation under RCRA or the State. UMETCO submitted, in response to Staff 
requests'during the license amendment review, an analysis by TWCA of the 
material existing in the V-2 pond located at the'TWCA site. This analysis, 
performed in June 1987, established that on the basis of the then-existing EP 
Toxicity Test, the material did not fail any of the tests. At that time, TWCA 
anticipated the now-existing EPA protocol. the Toxicity Characteristic Leaching 
Procedure (TCLP), and tested six compounds found to be present in the TWCA 
material which were part of the TCLP. When these six compounds were tested, 
they were not found in the extract, thus confirming that they would not be 
considered hazardous by the existing EPA TCLP rule. The 1987 tests performed 
by TWCA confirmed that the material is not ignitable, not corrosive, not reactive, 
does not exhibit characteristics of EP toxicity, and does not contain 40 C.F.R. 
Part 261 listed hazardous waste.66 

In September 1989, the Oregon Department of Environmental Quality re
viewed and concurred with the TWCA determination that the V -2 materials 
were not hazardous waste as defined by 40 C.F.R. Part 261 or the Oregon regu
lations.67 Finally, in June 1992, UMETCO had the TWCA material currently on 
site at the White Mesa Mill retested using the current EPA TCLP. The results 
of this test confirmed that RCRA materials are not present in concentrations 
close to regulatory limits and that the feed material is not considered a RCRA 
hazardous material.68 

In January 1989, the NRC conducted an unannounced radiation safety inspec
tion at UMETCO White Mesa Mill. ,The NRC collected samples of the TWCA 
material on site and forwarded the samples for analysis to Oak Ridge National 
Laboratory. ORNL identified several hazardous constituents in the material, but 
did not classify the material as hazardous waste as defined by 40 C.F.R. Part 

64 SlIpra note 1. 
6.5 Sutc Brief It 6. 7. 
66UMETCO Brief. Appmdix It 4-23 (Dec. lB. 1992). 
6714.. Appendix It 3. 
68Leucr. R.A. Van Hem. UMETCO. to Ramon E.lWl. Din:aor. URFO. NRC (July 21.1992). 
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261.69 On the basis of this inspection, the Staff requested the Licensee to verify 
that the identified hazardous constituents did not result in classifying the mate
rial as a hazardous waste as defined by EPA under 40 C.F.R. Part 261.70 The 
Licensee submitted information to the Staff and the Staff found that the feed 
material met the criteria of the new draft guidance.71 A finding that the TWCA 
material was not hazardous, was later reconfirmed by the Oregon Department of 
Environmental Quality.71 On the basis of UMETCO's and the Staff's filings, it 
must be concluded that the feed material received from TWCA is not a mixed 
waste. 

The NRC Staff reviewing the license (amendment) request has been given 
the new guidance, as previously mentioned, to determine if the feed material 
is mixed waste.'] Under the guidance, proposed feed material would not 
be approved for processing at a licensed mill if the material were hazardous 
or mixed waste. The guidance requires the Licensee to show that materials 
proposed for processing are not hazardous or mixed waste.7• The guidance also 
provides the option for the Licensee to certify under oath or affirmation that the 
feed material does not contain hazardous waste.7.5 

The State does not argue in this case that the material is hazardous,16 The 
State claims that the license certification that the material does not contain RCRA 
hazardous waste is inadequate and that the new guidance should contain relevant 
portions of the co-disposal test.n UMETCO believes, as indicated, that it has 
performed all the required testing under appropriate EPA RCRA protocols, and 
has demonstrated that the material is not a RCRA hazardous waste. Any testing 
requirements would be for future license amendments and are not appropriate 
for discussion in this proceeding.78 Utah's concern with the NRC's basis for 
accepting the material seeks a requirement for the Staff to follow a different 
procedure in its review of amendment applications, thus challenging the Staff's 
review activities and future amendments.79 

It must be stated that the Staff's new guidance for determining whether feed 
material is a mixed waste appears confusing. Part B, ~ 2 of the guidance entitled 
"Determination of whether the feed material is Mixed Waste" states in part: 

69Hcaring File, Attach. 6. NRC Inspection Rcpon4ll-g6&I/89-<l1 (May g. 1989). 
70/d., Attach. S (April 1 0, 1989). 
711d., Attach. II, Memo to Docket File No. 4ll-8681, Pete 1. Gan:ia (June 2. 1992). 
7lLeuer fran WillWn lL Dana, ODEQ. to Ramon E. Hall, URro, NRC (Iuly I, 1992). 
7] 57 Fed. Reg. at 20,530. 
7·1d. 
7.5 /d. at 20,531. 
76Utah Brief at 7.10. 
n Id. at IS-17. 
71UMETCO Answer Brief at 16-17. 
79 Staff' Brief at 6. 
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If the licensee call show that the proposed feed material would not be a haurdous or mixed 
waste, if not proposed for processing at the mill, this issue is resolved.[80] [Emphasis added.] 

It then goes on to enumerate certain specifics defining hazardous waste. How
ever, ~ 3 of the guidance entitled "Determination of whether the ore is being 
processed primarily for its source-material content," contains the following: 

b. Licensee Certification teSL If the licensee certifies under oath or affirmation that 
the feed material: (1) is being reclaimed or recycled in accordance with ReRA, 
or does not contain RCRA haurdous waste. • • • 

The guidance, accordingly, appears to provide two approaches to ensuring that 
the feed material does not contain hazardous constituents. Had the Staff not 
used its traditional approach to ensuring compliance with its requirements, the 
use of only a certification without knowing the underlying basis to ensure that 
the feed material was not a mixed waste may not have been adequate. As found 
above, however, in this case the NRC and the Licensee went beyond mere license 
certification to determine that the feed material was not a mixed waste. 

Based on the information in the Hearing File reviewed above, it has to 
be concluded that the TWCA material on site at the UMETCO White Mesa 
Mill does not possess the appropriate characteristics to be considered hazardous 
waste. Although the finding here must be that the feed material at the White 
Mesa Mill is not a "mixed waste," it is suggested that specific protocols in 
future UMETCO license amendments to determine if alternative feed materials 
contain hazardous components might be reassuring. 

b. The second basic consideration is whether certification, under oath or 
affirmation by the Licensee, that the feed material is to be processed primarily 
for the recovery of uranium and for no other primary purpose, is determinative 
on the issue that the process is not for the disposal of waste. 

A fundamental argument of the State centers on a requirement in NRC's 
new guidance that a licensee certify its primary purpose in processing the feed 
materials to be the recovery of uranium. The State's argument focuses on 
the circumstances in this case wherein the Licensee mill processor or "buyer" 
is being paid to receive the material. It is the State's view, in the light 
of this circumstance, that where, as may be the case here, the market for 
uranium is depressed, costs of waste disposal are high, and the close proximity 
of competitive natural ore for processing uranium substantially would reduce 
transportation costs, an obligation rests on the NRC to do something other than 
merely accept Licensee's certification. And here, that other, the State contends, 
is to search the financial considerations and processing costs to determine the 

8057 Fed. Reg. at 20,532. 
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transaction's authentic purpose. In the State's view, a mere certification doesn't 
do ils1 

The Staff's response, buttressed by case precedent, is that the financial 
reviews suggested by the State are outside the health and safety zone of interests 
protected by the Atomic Energy Acl No requirement exists in NRC regulations 
on uranium mill licenses for obtaining information on costs of purchase or 
processing of feed materials.1l 

It is the Staff's position that profit arrangements in materials transactions are 
irrelevant to the licensing process as long as there is' an affirmation that the 
primary purpose is to recover uranium.83 The determination of whether ore is" 
being processed primarily for its source material content, according to the Staff, 
is to be based solely on "" 

the licensee', certification under oath or affinnation that the feed material ••• (2) is to be 
processed primanly for the recovery of uranium and for no other primary purpose.[84] 

No question has been raised that the Licensee in the instant case has not 
complied with these guidance prerequisites. The challenge is to an alleged 
inadequacy in those requirements to meet the circumstances of the present case. 

The basis for the Staff's contention that economic and processing considera
tions involved in the UMETCO materials acquisition are outside its purview is 
not relevant here. In the cases cited in the Staff's Brief, economic issues were 
rejected as matters for litigation since they are generally considered outside the 
health and safety domains that constitute the normal regulatory arena for the 
NRC. Here, however, the matter is one of casting light on the raison d' etre 
of the transaction itself. Without more substantive reasoning, the State's claim 
for having the transaction walls pierced cannot be easily dismissed. Reviewing 
some of the particulars of economic matters involved in license transactions is 
simply one means by which a licensee's intention for obtaining material can be 
determined. Arguably, this can become a valid area for questioning where a 
licensee is being paid to receive TWCA's proCessed waste tailings. 

Although not required for a resolution in this case, the reasonableness of the 
State's proposed criteria against the standard used for this license amendment 
requires some consideration to determine whether a review of economic factors 
"should be made part of NRC's guidance in a proper case. In the Staff's view, the 
certification provision "eliminates the need" for any other resort to the Licensee's 
motives or intention concerning the proposed processing. Citing the Court's 
edict in Kerr-McGee. the Staff asserts that "tailings from ore substantially 

81 State Brief' It 22-26. 
12 Staff Brief' at 19. 
83 Staff Response to Questions fran Pzesiding Officer at 4-5 (Marth 2. 1993). 
M/J. at 6. 
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processed for source material are Section lle.(2) byproduct material" (emphasis 
added).·' However, this assertion appears to have an "after the fact" or 
retroactive aspect somewhat dissimilar to the prospective outlook contemplated 
by a certification. Apparently, the only means by which the genuineness of 
a licensee's intention can be tested is provided by the regulations concerning 
false statements which, in the Staff's view, would "be evident if uranium were 
not extracted or if the material were disposed without processing."86 NRC 
regulations require that licensees maintain records of byproduct material, provide 
opportunities for inspections, and make records of such materials available to 
the NRC!7 An opportunity, therefore, to retroactively police compliance· with 
the certification requirement may be seemingly provided. However, neither the 
regulations nor guidance speak to reviewing any specific amount or quantities 
of uranium to be extracted. It appears credible under existing procedures, for 
mill operators, intent on disposing of waste material in mill tailings ponds, to 
merely process minimum extractions of uranium. Consequently, the question 
arises whether a certification, without more, would adequately protect against 
ulterior motives to dispose of waste. 

Having raised that possibility, however, it is unnecessary for a resolution of 
this case, that we need be concerned by such other considerations. UMETCO 
has requested and been granted an amendment to perform plant tests of the 600 
wet tons of TWCA material on its premises in order to determine whether it 
can process the recovery of uranium economically. It is authorized to do that 
and nothing more. As the Staff testimony reflects, future shipments of material 
from TWCA in Oregon will be subject to the licensing amendment process.88 

It is not evident from the filings that the State's principal concern is focused 
on the specific license amendment involved in this proceeding - that authorizing 
UMETCO to test the alternative feed materials. In early correspondence, the 
State cautioned UMETCO that, unless authorized by the NRC or the State, the 
Licensee was not to "continue to receive (lWCA) material in Utah" (emphasis 
supplied).89 The· State's principal interest appeared (and appears) to be the future 
shipments of TWCA materials from the State of Oregon. Its requests for relief 
can reasonably be construed as only directed at such future shipments: 

the test amendment should be used not only by UMETCO to plant test the lWCA 
material but also by the NRC to require submittal of data so that it can make an adequate 

"Id. 
861d. 
87 10 C.F.R. §§4O.61(a). 4O.62(a)(b). 
88Tr• 37 (Oct. 29, 1992). 
89Hearing Fi1e, Anach. 3. 
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detennination about the 1WCA material. The NRC will then be in a position to judge the 
merits of any fuJuu amendment requests by UMETCO to receive 1WCA materials.[90] 

condition the license amendment to UMETCO to include a requirement that UMETCO 
report ammgements it has with 1WCA and that UMETCO supply processing infonnation 
to the NRC so that the NRC may make a complete independent analysis of the facts 
surrounding the 1WCA material instead of rclying on an unrealistic definition of ore and 
license certification.[91] 

NRC must use this process test amendment to have UMEfCO ckvelop protocols to 
detennine whether any material it processes contain(s) RCRA hazardous waste.[92] 
[Emphasis added.] 

None of the foregoing nor any other statement addresses the testing of the 
TWCA material located at UMETCO's mill. In requesting responses from the 
State suggesting specific wording for an acceptable license amendment in this 
case, the Presiding Officer was advised the following would be adequate: 

A. 

B. Before the licensee may receive industrial process streams for secondary recovery of 
source material. the licensee shali: (1) Develop and receive approval from the NRC of 
a materials testing program; and (2) On a case-by-case basis, receive approval from the 
NRC for receipt of such material where the NRC has concluded that the primary pUIpOse 
of processing is not waste disposal. 

Here again, the State's concern appears to be the future shipments of TWCA 
material for processing instead of the testing operations approved by the NRC.93 

In evaluating UMETCO's request for the license amendment, the Staff com
plied with the Commission directive in determining that the license amendment 
met the guidance.9-4 As of the issuance of this Decision, the new guidance has 
not been approved or revised by the Commission, and the circumstances herein 
may have some impact on its future formulation. In order to ensure, prior to 
processing rather than after, that disposal of waste is not involved in the han
dling of previously processed ore, the Staff may want to consider some of the 
State's suggested criteria to assist in resolving uncertain or ambiguous cases.9' 

In summary, although the circumstances of this particular transfer of materials 
raises legitimate questions for the NRC to consider in its review processes, 
it cannot be concluded that the issuance of the license amendment here was 
erroneously granted on the basis of a sham transaction. However, since there is 

90 Sute Brief at 2-
911d. It 30. 
921d. 
93 State of Utah', Amwer 10 Questions It 1·2 (March 2, 1993). 
9-4 Staff Requiranenta Memorandum (May 13, 1992); Lcucr, HaUlO UMETCO (June 2, 1992). 
9' SI6 UMETCO Brief It 1I.IS. 
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no indication that the Staff intends to inspect the testing opemtions of UMETCO, 
during or after its commencement and to ensure that UMETCO's testing 
opemtions are implemented to carry out their stated purpose, Staff inspections 
of UMETCO's testing procedures and opemtions should be implemented. 

The conclusion to uphold the licensing amendment has been reached to 
this point on the merits of the testing that was carried out during NRC Staff 
review, and other tests not required by the agency's guidance. As indicated, 
the Licensee offered tests conducted by TWCA, the Oregon Department of 
Environmental Quality, and UMETCO itself as proof that the feedstock material 
did not contain hazardous waste. With this considel'a:tion eliminated, there is 
no further uneasiness that the issuance of the license amendment would impose 
dual regulation on the source material ore, or the tailings from the processing 
of that source material. This was a concern of Congress and the NRC during 
the passage of UM1RCA, and was one of the principal reasons for the issuance 
of the agency's guidance statement with regard to alternative feedstock.96 

c. The third fundamental issue is whether the new definition of ore in the 
proposed guidance, and as applied in this case, is beyond the regulatory authority 
of the NRC. 

This issue raises the question of whether the Staff acted reasonably in issuing 
a license amendment to test process alternative feedstock that does not include 
RCRA-regulated wastes. Nothing is found in UMTRCA or the ABA expressly 
authorizing the NRC to do such, but again, the merits of the testing conducted 
on this material in this case find no reason for excluding the issuance of a 
license amendment limited to the testing of the material and nothing more. The 
Staff went beyond the Licensee's certification that the TWCA material did not 
include hazardous or mixed waste before it issued the license amendment. The 
Staff not only conducted its own test through Oak Ridge National Labomtory 
on samples collected by NRC inspectors but required proof of a comparison 
of the concentrations of hazardous constituents in the source material with the 
normal tailings which are disposed at the site; required an assessment of the 
potential impact from disposal of the material on the site's ability to meet the 
requirements of Criterion 5 of Appendix A to 10 C'p.R. Part 40; and required 
an assessment of the health and industrial hygiene hazards associated with the 
possession and processing of the source material." These tests, although not 
challenged or examined in this hearing, are evidence that the Staff has analyzed 
the TWCA material in such a manner to demonstrate that the processing and 
introduction of the byproduct materials into the waste impoundment will do 

96'70 avoid the compIC1ities or NRCJEPA dual regulation, lOch feed malcrW [canaining RCRA wastes] will 
net be applOVCd for processing It I Iic:c:nscd mill." S7 Fed. Reg. at 2O,s30. 
"Hearing File, Attach. S. 
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nothing to threaten the health and safety of the general public beyond that which 
is already allowable at the site under NRC licensing practices. 

The NRC's "Guidance on the Use of Uranium Mill Feed Materials Olher 
Than Natural Ores" was issued in May of 1992.!IB It was issued because the NRC 
had been receiving requests from licensed uranium mills to process feedstock 
that could not be considered natural ore. According to the guidance statement, 
"[u]ranium mills were designed and operated to process natural uranium bearing 
rock (ore) .••• There usually was no question of other feed material or what 
constituted ore."9? However, wilh the advent of requests to process what is 
now called "alternative feedstoCk," and the Commission's decision to allow 
such material to be processed in licensed uranium mills, the Staff was faced 
with a new problem involving lhe t:'ffiC's interpretation of the term "byproduct 
material." 

The wastes and tailings produced in a uranium mill processing uranium-bearing rode from 
neatby mines would meet the definition of Ile.(2) byproduct material. However, it is not 
obvious, from the definition alone, whether wastes produced from processing feCd material 
that is something other than rode mine [.ric] from the earth meets the definition of lle.(2) 
material.[ICO) 

For the purposes of regulation under the ABA, section lle(2) byproduct 
material is defined as .. the tailings or wastes produced by the extraction or 
concentration of uranium or thorium from any ore processed primarily for its 
source material content."IOI Since current NRC regulations only recognize ore 
as being naturally occurring,l02 the Staff chose to create a new definition of 
"ore" in order to facilitate the inclusion of the wastes and tailings from lhe 
processing of alternative feedstocks within the definition of lle(2) byproduct 
material. The operative phrase that effectively includes the wastes and tailings 
from the processing of alternative feedstock within the definition of lle(2) 
byproduct material is highlighted herein: 

Ore is a natural or native matter chat may be mined and tfCllted for the extraction of any of 
its constituents or arry otMr matter from wlUch source material is extracted in a licensed 
uranium or thorium mill. 

The new definition of ore was made part of the agency's guidance statement, 
and the Staff is directed to make a determination "of whelher the feed material 

9857 Fed. Reg. 20,525 (May 13, 1992). 
9914. at 20,532 

100 14. 
101 42 u.s.c. 12014(c)(2). 
102 10 CP.R. 140.4 (1992). 
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is ore" using the new definition.103 It is with this definition that the State of 
Utah has taken exception. 

In the process of making its case against the UMETCO license amendment, 
the State argues, correctly, that until the issuance of the guidance statement, ore 
was understood to be naturally occurring matter. When the Staff changed the 
definition of ore to include "any matter from which source material is extracted," 
the new definition apparently has no limits. According to the State, since 
the definition of ore underlies the scope of the statutory definition of lle(2) 
byproduct material, "reliance on the draft guidance definition of ore has created 
a different and broader definition of lle(2) byproduct material than [that found 
in the Atomic Energy Act]."I04 . 

To treat l1(e)(2) byproduct material expansively for the purpose or determining whether 
certain ·radioactive wastes should be subject to UMlRA', (sic] rimec6al requirmtents is 
an entirely different inquiry to that involving the 1WCA material. The issue the State is 
challenging is the breadth or the materials that may be used for processing to crtale 11(e)(2) 
byproduct material. '.' • 

• • • The question here is whether the NRC should develop an expanaed definition of 
11 (e)(2) byproduct material so as to expand the nuclear fuels cycle to inclUde materials like 
the 1WCA material •••• (105] 

A major thrust of the Staff's legal justification for its definition of ore comes 
from the Kerr-McGee decision interpreting those portions of the legislative 
history of UMTRCA that dealt with the change in the definition of byproduct 
material.10Ci According to the Staff's analysis of this case, "[a]s explained by 
the Court in Kerr-McGee, ••• (UMTRCA) is to be construed to define 'ore' 
as any material used for the production of source material regardless of prior 
processing of the material."I07 If this was the conclusion actually reached by 
the Court, it would appear that the Staff's position is supported in law. And 
indeed, some of the language from that case appears to fit perfectly. 

However, a review of the legislative history of the UMTRCA and the Kerr
McGee decision raises doubts that the Kerr-McGee decision provides as strong 
an endorsement of the Staff's position. This conclusion is based on several 

103 57 Fed. Reg. at 20,530. 
104 State Brief at 12 
lOS lei. at 13.15. 
10Cilt ia important 10 note the flctual simi1arities between Ihe K~"-McGu case and Ihe case at bu. Bolh Ihe 
Kcn-Mc<icc and 1WCA feedstocks c:ontain[edJat least O.OS'K. unnium or Ihorium and bolh arc Msource material" 
u !hat term ia defined by NRC regulalion. Also, both feedstocks hid been milled previously for the cxtnction 
of dcmcnlS other Ihan sowt:e material. Indeed, Ihe MOrphllled" feedstock in Ihe K6"·McG66 case fitalhe Staff's 
desaiptlon ot &itemllive feedstock, or ore u !hat term ia defined in the agency" guidance ltltemcnt. 
107 Staff Response 10 Questions from the Pccsiding Officer at 2 (Much 2, 1993), citing NRC Staff', Brief and 
Evidence on IslUes Raised by the Stlte of Utah at 9·12 (1111. 6, 1993). 
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factors: FIrst. at the time of the passage of the UM1RCA, Congress was ' 
addressing the regulation of the end products of uranium processing and it 
never faced the issue of alternative feedstocks entering the nuclear fuel cycle. 
As the Staff indicates, uranium processing had been traditionally concerned with 
natural ores until recent requests were made to process alternative feedstocks}08 
The statements made in the legislative history of the passage of the UM1RCA 
were not made with this narrow issue in mind and they cannot be said to 
demonstrate congressional intent.'09 It is therefore difficult to rationalize that 
the Kerr-McGee Court construed the UMTRCA to define ore as any material 
used for the production of source material regardless of prior processing of the 
material. 110 

Second. the Kerr-McGee Court's statements concerning ore are arguably 
dicta.1I1 Moreover, the Court's example from section 101 of UMTRCA that 
"implicitly" finds the Kerr-McGee processed ore to be ore as that term is defined 
in byproduct material is difficult to understand and does not provide strong 
guidance when section 101 is read in its full context. That provision makes 
reference to subparagraph (A)(ii) which does not seem to provide support for 
the Staff's justification. Nor does the Court do any analysis to demonstrate that 
the provisions it cites even apply to the Kerr-McGee feedstock in question. 

Finally, the factual surroundings of the Kerr-McGee case obscure the extent 
of the reach of the opinion. All of the Kerr-McGee material had been processed 
for its source material by the time the case reached the Court The Court was 
addressing NRC's refusal to take regulatory control over a portion of the material 
even though it was the clear intent of the UM1RCA for NRC to have regulatory 
control over all wastes and mill tailings from the processing of source material 
ore. This raises the specter of a different conclusion if some of the material, like 
the TWCA material in this case, had not already been processed for its source 
material content. 

Regardless of the Staff's reliance on the Kerr-McGee decision, however, we 
do not have to reach the question of whether or not its definition of ore will 
survive critical legal analysis. 

108 57 Fed. Reg. at 20,532-
109 CMYTOfllI. NRDC, 467 U.S. 837, 862 (1984), citing Jewell Ridgl Coal Corp. II. MiN Worker", 325 U.s. 161, 
168-69 (1945). 
110 At the time of UMI'RCA's passage, Congtess n~ faced the issue of feedstocks c:ontaining hazanlous waste.. 
Congress did not want dual regulation of wastes and mill tailings, and it seems unlikely that it wanted dual 
regul&tion of fccdstoclt ores. S,. colloquy bctwcm Congressman Dingcl1 and NRC Clainnan Hendrie u set forth 
in K,rr·MeG,., 903 F.ld at 6. The Staff indicates that its definition of ore can include hazanlous waste.. S" 
Staff Response to Questions fran the Ptcsiding Officer at 3. It is reasonable to cxpect Congress to be p=isc 
in defining critical jurisdictional tcnns going to the very power of an agency to regulate, 1Uc:h as it did when it 
removed byproduct material from RCRA regulation. S", I.g., AmtriclVl Ciyil Ub,1'Ilu Uniofl II. FCC, 823 F.2d 
1554, 1567 n.32 (D.c. Cit. 1987). 
111903 F.2d at 7. 
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In reviewing this case, a less-complicated process under the Atomic Energy 
Act can be utilized to support the issuance of a license to test (or even process) 
alternative feedstock containing source material. As the Courts have said, ''The 
Commission's licensing decisions are generally entitled to the highest judicial 
deference because of the unusually broad authority that Congress delegated to 
the agency under the Atomic Energy ACL"112 

The Atomic Energy Act of 1954 is ha1lmarlced by the amotmt of discretion granted the 
Commission in working to achieve the statute's ends. The Act', regulatoty scheme "is 
virtually unique in the degree to which broad responsibility is reposed in the administering 
agency, free of close prescription in its charter as to how it shall proceed in achieving the 
statutory objcctive."[I13] 

There are broad statutory objectives enumerated in the Atomic Energy Act and 
they include references to processing of source material ore, the regulation of 
atomic energy and facilities used in connection therewith in the national interest, 
and programs to institute these congressional goaIs.1I4 

It does not appear necessary, therefore, for the Staff to rely on a new 
definition of "ore" so that the tailings from the extraction of source material 
from alternative feedstock can fit within the meaning of ''byproduct material." 
The NRC can instead press on with its obligation to regulate source material ore 
as it has for nearly 40 years.1I5 As long as the Staff, on a case-by-case basis, 
has addressed Congress's aversion to dual regulation by denying the processing 
of RCRA-regulated materials and has made a finding of reasonable assurance 
that the material will not threaten the health and safety of the public, there 
appears no reason not to regulate alternative feedstocks any more than naturally 
occurring ores.116 

IV. CONCLUSIONS OF LAW 

Although substantial questions have been raised herein in those provisions of 
the proposed guidance relating to the certification of waste, the certification of 

112CommolllWar",_ of Ma.uacl",WIS v. f!RC,_924_F.2'Ql1_(D.C •. Cit, 1991). ~lirIB. ~a~~,,:,.v,!{RC. 742 F.2d 
1546, 1551 (D.C. Cir. 1984), cm. diNed, 471 U.S. 1136. lOS S. a. 2G15, 86 1.. Ed. 2d 694 (1985). 
113 Public Serviu Co. of NIW lIampsloi,e v. NRC, 582 F.2d 77, 82 (ht Cir. 1978). quoting Siegal v: AEC, 400 
F.2d 778. 783 (D.C. Cit. 1968). c,rt. dlN'd, 439 U.S. 1046.99 S. a. 721. 58 1.. Ed. 2d 70s (1978). 
11"42 U.S.c. §§2012, 2013. Su aw 42 U.S.c. §220l(b). setting forth the Canmission's gencn1luthority. 
115 Morcovc:r. "IOUI'CC material" is defined as "orcs which C:Clltain by weight one-twentieth of one percent (0.05%) 
or more of: (i) Uranium. (ii) thorium. or (iii) Iny c:ombinatiCII thcn:of." See 10 C.F.R. §40.4. Sinc:c the TWCA 
mlterial hIS been found to c:Clltain It least 0.05% uranium by weight, it would appear that it is already defined IS 

"ore" under this delinitiCII. 
116 As noted before, the AEA docs not define ore. However. this has not hampered NRC JegUlatiCII of feedstock 
orcs used in the processing of source mlterial. There appears to be no legs! requirement for c:rcsting I new 
definition of ore for alternative fccdstocis or I new c:atcgory of orcs just because they arc previously proc:eaed. 
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a primary purpose, and the definition of ore, no fundamental impediment has 
been found to negate the Staff's action. On the basis of the Staff findings that 
the material is not hazardous and the NRC's inherent authority to regulate the 
processing of source material under the Atomic Energy Act, the issuance of the 
license amendment can be supported herein. 

It is the Presiding Officer's opinion that this controversy was capable of being 
settled, but efforts of the parties to this end were unavailing.1l7 There is nothing 
revealed in the record of this proceeding to indicate that the Licensee intends 
to dispose of the material sitting at its White Mesa Mill as waste material, that 
such material is hazardous, or that the material does not contain uranium that 
will be tested to see if it can be processed for economic recovery. 

Here, the Staff went beyond the guidance requirements, conducted its own 
test of the materials, and obtained from the Licensee comparisons of the 
concentrations of hazardous constituents in the source material with the normal 
tailings disposed at the site. It also required assessments of the impacts from the 
proposed activity to meet Criterion 5 of Appendix A to 10 C.P.R. Part 40 and the 
health and industrial hygiene hazards associated with the source material. These 
tests demonstrate that the proposed testing and impoundment will not threaten 
the public health and safety beyond what was already allowable at the site under 
NRC licensing practices. The testing of the existing material is permitted and 
any additional processing requires subsequent NRC authority. 

V. ORDER 

On the basis of the presentations and evidence submitted, and in consideration 
of the opinions and conclusions set forth herein, it is ORDERED that, 

1. The issuance of Amendment No. 30 to UMETCO License SUA-1358 is 
sustained. 

2. Staff inspections of UMETCO's testing procedures and operations au
thorized by the amendment should be implemented. 

3. In accordance with 10 C.P.R. § 2.1251, this Initial Decision will consti
tute the final action of the Commission within thirty (30) days after the date of 
issuance, unless any party petitions for Commission review in accordance with 
10 C.P.R. § 2.786, or the Commission takes review sua sponte. Any other party 

117 Staff Response to Questions from Presiding Officer at 7-8. 
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to the proceeding may file within ten (10) days after service of a petition for 
review, an answer supporting or opposing Commission review. 

Bethesda, Maryland 
April 12, 1993 
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James P. Gleason, Presiding 
Officer 

ADMINISlRATIVE JUDGE 
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The Board denied Applicant's request for a stay of discovery, finding that 
all four factors in 10 C.F.R. §2.788(e) were adverse to the request. Applicant's 
ground for irreparable injury, that it was also facing an enforcement investigation 
and that the discovery obligations would disadvantage it, was found wanting. 

The Board established a schedule for discovery that provided a brief delay 
while the Commission considered Applicant's appeal. It also determined that 
Applicant's officials, whose conversations had been surreptitiously taped by 
Intervenor prior to this litigation, should not be deposed until after they had 
reviewed the taped conversations. Intervenor was asked to request the return 
to him of a copy of the tapes that he had given to a congressional committee. 
The purpose of the request was to permit Applicant to discover the tapes, which 
otherwise are only in the hands of the Office of Investigation and the Congress 
and may be subject to objections to discovery. 
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RULES OF PRACTICE: STAY PENDING APPEAL; CIVIL 
ENFORCEMENT 

Discovery in a license amendment case does not cause irreparable injury to 
Applicant because it is subject to a continuing civil investigation. The Board 
said that there would not even be irreparable injury if there were a Grand Jury 
inquiry. 

RULES OF PRACTICE: STAY PENDING APPEAL 

The Board applied the principles of 10 C.P.R. §·2.788(e) and denied the 
request for a stay. 

RULES OF PRACTICE: CASE MANAGEMENT AUTHORITY OF 
LICENSING BOARD; ORDER OF DISCOVERY 

Pursuant to authority granted by 10 C.F.R. § 2.718, the Board deferred 
depositions of Applicant's officers until after they could review extensive audio 
tapes that had been surreptitiously made of their conversations prior to this 
litigation. The Board thought that, since Intervenor already had this extensive 
evidence that it had assembled informally, fairness requires that Licensee have 
a chance to review this potentially adverse evidence before its officers undergo 
formal depositions. 

MEMORANDUM AND ORDER 
(Ruling on Stay Request and on Scheduling) 

We have decided, after weighing the relevant factors, to deny the request for 
a stay originally filed by Georgia Power Company, et al. (Applicant), before the 
Nuclear Regulatory Commission (Commission). On the other hand, utilizing 
our powers as Presiding Officer, we have decided to establish a schedule that 
will not require any answers to discovery requests prior to May I, 1993, and 
that will defer depositions of Applicant's officials until after audio tapes that 
were made of their conversations are transcribed and made available to them. 

We continue to urge the parties to negotiate stipulations that will minimize 
the cost of discovery. We urge the Staff and Mr. Mosbaugh (Intervenor) to 
negotiate mutually acceptable ways of conducting discovery with respect to 
their overlapping interests,l so that they may avoid unnecessary duplication of 

1 These patties can consider the pcssibility Ihat Ihe UIICOnVentional step of including Gco~ Power in Ihese 
negotiations might assist !hem in aniving It I single, mutually l&=able IOlutim. 
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discovery that would be unduly costly to Applicant. Similarly, the Staff and 
Applicant should negotiate mutually acceptable ways of conducting discovery 
with respect to their overlapping interests, so that they may avoid unnecessary 
duplication of discovery that would be unduly costly to Intervenor. 

I. PROCEDURAL mSTORY 

On February 19, 1993, this Board issued LBP-93-5, 37 NRC 96, admitting 
Allen L. Mosbaugh as a party to this case and commencing discovery (Order 
Admitting Party). On March 4, 1993, Applicant responded to this Order by 
filing before the Commission both an Appeall and an Application for a Stay 
(Applicant Appeal; Applicant Stay). On March 16, 1993, the Staff of the Nuclear 
Regulatory Commission (Staff) filed its response to the Appeal and the Request 
for a Stay (Staff Appeal Response; Staff Stay Response).' Then, on March 
18, 1993, the Commission issued CLI-93-6, referring the consideration of the 
Request for a Stay to this Licensing Board (Commission Referral). R>Ilowing 
that referral, on March 22, 1993, Intervenor filed its response to the Application 
for a Stay (Intervenor Stay Response). 

The Licensing Board scheduled a telephonic prehearing conference for April 
1, 1993, for oral argument that would assist it in determining the stay motion 
and making scheduling decisions; but, one day prior to that date, Applicant 
informed us by facsimile transmission that the Department of Justice had closed 
the investigation of Georgia Power that had been part of Applicant's basis for 
seeking the stay." The Board immediately requested the parties to confer about 
the continuing usefulness of the scheduled conference, which was then postponed 
by agreement of the parties until April IS, 1993. Just prior to that conference, on 
April 13, the Staff filed pursuant to Board authorization, "NRC Staff Response 
to the Licensing Board Questions Regarding Scheduling and Discovery." 

The Board held a telephonic scheduling conference on April 15, 1993. Th. 
117-51. During that conference, Applicant asserted that it continued to request 
the grant of a stay. Th. 125-27. Staff, on the other hand, abandoned its support 
of the stay and requested that discovery requests be handled on an item-by-item 
basis. Th. 141, lines 13-20; see also Th. 143, lines 3-7; Th. 144. 

lit limuhancously filed bollt • Notice or Appeal and • Brief in Support of its AppeaL 
'The Staff also filed bel'me us its Respcmc 10 Licensing BOlrd Manonndum and Order (Admining Party). on 

Much 8. 1993; and InlCM:llor filed • Scheduling Statanent ("Petitioner', Scheduling Statement") onlltat lime 
elate. 
"On April 1, Intemnor tnnsmincd • Much 30, 1993 1= to Applicant', Counsc:I. frem Ilte Department of 

1ustice. The 1= indicates lhat Ilte cue against Georgia Power is closed but lhat 1he Department resem:s Ilte 
opportunity 10 reopen Ilte iJm:stigation in 1he funue "should IIIflicient flCtS dcvdop." 
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II. STAY REQUEST 

A. Legal Requirements 

Applicant correctly states the criteria for granting a stay pending an appeal, 
derived from 10 C.F.R. § 2.788(e) and from Public Service Co. of New Hamp
shire (Seabrook Station, Units 1 and 2), CLI-90-3, 31 NRC 219, 257 & n.59 
(1990): 

(1) whether the moving party has made a strong showing that it is likely to prevail on 
the merits; 

(2) whether the party will be irreparably injured unless a stay is granted; 
(3) whether the granting of a stay would harm other parties; and 
(4) where the public interest lies. 

Applicant also correctly states that the most crucial of the four factors is the 
existence of irreparable injury.' In addition, the Staff has pointed out that a stay 
can be granted by the Commission through its inherent discretionary supervisory 
authority. Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, 
Units 1 and 2), CLI-86-12, 24 NRC 1,4-5 (1986).6 It also states that the movant 
has the burden of proof in establishing that a stay should be granted. Alabama 
Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), CLI-81-27, 14 NRC 
795, 797 (1981). 

We note that the stay arguments addressed a situation in which a criminal 
investigation was ongoing. That investigation is closed, and the only ongoing 
investigation is a civil investigation by the NRC Office of Investigation. 

One of Applicant's principal arguments for the stay was that permitting dis
covery to go forward during the ongoing criminal investigation could unfairly 
prejudice both its defenses and its employees' defenses to any criminal prose
cution. It cited SEC v. Dresser Industries, Inc., 628 F.2d 1368, 1378-79 (D.C. 
Cir. 1980) (Dresser) and United States v. Kordel, 397 U.S. 1, 90 S. Ct. 763 
(1970) (Kordel). In response, Intervenor questioned whether Applicant can ap
propriately assert a privilege that is analogous to the Fifth Amendment on behalf 
of one or more employees that mayor may not wish to seek such protection. 
Intervenor's Stay Opposition at 4-5. Intervenor also argues that Applicant has 
an affirmative obligation to disclose criminal or felonious acts. Id. at 5; 10 
C.F.R. § 73.71, and Part 73, Appendix G (as amplified in NUREG-1304 ... ); 
Regulatory Guide 5.62, "Reporting of Safeguards Events," § 2.2, Example 2.7 

5 Applicant Stay at 3. 
6 Staff Stay Response at 3. 
7 The Board also notes that the quality assurance regulations require Ucensee to seek the root cause of alleged 

deficiencies that come to its attention. 10 c.P.R. Part 50. Appendix B. §§ I ("assuring that an appropriate quality 
assurance program is established and effectively executed" and verifying correct performance). II, XVI-XVn. 
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After studying the cited legal precedents, we have concluded that even the 
pendency of a criminal investigation would not require the granting of a stay of 
all discovery. In Kordel, the Supreme Court upheld a criminal conviction that 
occurred after the government had simultaneously pursued civil and criminal 
remedies against the same company and had used evidence from the Civil 
case in the criminal case. Initially, the defendant corporation had sought a 
stay of the civil proceeding, and the stay was denied. Then the corporate 
officers provided testimony, knowingly waiving their Fifth Amendment rights 
despite the pendency of a criminal proceeding. Because of the waiver, it 
was held to be entirely permissible to use their testimony in the subsequent 
criminal case. The only apparent restriction on simultaneous proceedings was 
the Court's recognition that the government's interrogatories were found to 
have been filed in good faith in the civil proceeding; this implies that "bad 
faith," however determined, could block simultaneously proceeding in civil and 
criminal contexts. In this case, however, there is no reason to doubt the good 
faith of the government, particularly since this proceeding is brought by an 
outside intervenor and not by the government itself, and the government is 
merely pursuing its authorized rights as a party. 

In Dresser, the D.C. Circuit held that the Securities and Exchange Commis
sion was entitled to the enforcement of a subpoena issued in a civil investigation 
of the corporate use of funds to make "questionable foreign payments" to obtain 
foreign business. The court was presented with the argument that this subpoena 
would unfairly broaden the government's rights of investigation under the rules 
of criminal procedure in a simultaneous Grand Jury inquiry. The court held, 
however, that simultaneous enforcement of the subpoena was appropriate. 

We find that these cases are determinative. Applicant'S claim for a stay is 
weaker than it once was, since it was based on the al1eged effects of a criminal 
investigation against it. Even in that posture, the courts have refused stays. Now 
that the pending criminal investigation has been closed, Applicant'S claim for a 
stay is stil1 weaker. Nor has Applicant suggested even colorable authority that 
a civil case should be stayed because of a pending civil investigation. 

B. Criteria ror a Stay 

Although we have addressed the legal underpinning for Applicant's case in 
the previous section, there are four criteria for a stay, and the purpose of this 
section of our opinion is to weigh all four factors before determining whether 
or not to grant the pending request for a stay. 
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1. Likelihood of PrevaiUng on the Merits 

We have studied the grounds for error asserted by Applicant in its stay motion 
and have concluded that none of the grounds is likely to prevail on appeal. 

The first asserted ground is that Mr. Mosbaugh's residence 35 miles from 
Vogtle for a week a month does not constitute sufficient contacts to be the 
basis for standing.· The principal case cited in support of this proposition is 
Florida Power and Light Co. (SL Lucie Nuclear Power Plant, Units 1 and 2), 
CLI-89-21, 30 NRC 325 (1989), which denied standing to an intervenor in an 
amendment case. The intervenor in that case lived 40 miles from the facility, and 
the Commission denied standing because it found that-the risks of the particular 
amendment at issue were limited risks that were not risks to the general public. 
In Applicant'S view, the risks in this case likewise involve a paperwork transfer 
of authority that does not affect operations or the general public; consequently, 
it considers the pending amendment not to involve risks to the general public. 

We were well aware of Applicant'S view when we admitted Mr. Mosbaugh 
as a party. We stated that view in LBP-93-5, 37 NRC at 98, 99. We rejected 
that view only after extended consideration of the legal requirements for an 
amendment (id. at 100-01) and after recognizing that we had to choose between 
Applicant's view that there was no increase in risk and Intervenor's view that it 
is enough to allege that the transfer could not be effected because the recipient of 
operating authority is lacking in character and competence to operate a nuclear 
power plant safely. We concluded, ide at 98, that: 

We would not deprive [intervenor] • • • of his right to intervene because the material safety 
deficiencies he has alleged may already be ocrurring. 

We also concluded, ide at 108, that Intervenor had alleged a safety risk to 
himself, because "[t]he risk of non-safety-conscious management is as great as 
many other risks that could be adjudicated in an operating license case. ''9 

We note that the Staff, which initially opposed admission of Mr. Mosbaugh, 
has changed its opinion and agrees with the Board's position. Thus, it appears 

• We did nct discuu Illegedly false ltatements made by Mr. Mosbaugh CCIlc:eming his residence in !his proceeding 
bcause we did nct consider that cantroYcSy rdevant to our acceptance of the undisputed facts CCIlc:eming Mr. 
Mosbaugh', c:a11aCtI with the plant at the present time. Applicant', Stay Request at 7 n.S. We nllle that Applicant', 
a~ea1 hu not challenged our lindins. CCIlc:emina those facts. 

With n:spect to riska to the public fran the operation of a nuclear power plant, the Commission hu Aid that 
residmc:c-pn:sumably"full-time" residence-50 miles from a plant is enough to estab1ish llanding. In thia cue, 
Intenenar resides 35 miles from the plant far one wed: per month; c:onsequently, there is no direct guidance u to 
whether to admit Mr. Mosbaugh. However, in search of a rationale with which to aet, we ukcd the puties how 
to c:ompm: these CCIlditiOl1l to fUll·time residc:ncc at SO miles, and no one was able to auagm a reuonable way 
to ccmpm: these riska. Tr.52-59. We concluded, in our discretion, that Mr. Mocbaugh had enough apocure to 
Vogtle to be admiaed u a party. (Because we admiaed Mr. Mosbaugh of right, we have nct COI1Iidered whether 
he could have been admiaed under our c!iscrelionary authority to pemrlt intervention.) 
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to have been persuaded by our opinion to support our position on the merits. 
Staff Appeal Response at 6-9. 

We conclude that Applicant is unlikely to succeed on the merits of its appeal. 

2. Irreparable Injury 

Initially, Georgia Power alleged that it was irreparably injured because 
discovery in this case would prejudice its defense of a criminal investigation 
ongoing against it and some of its employees. Above, beginning on page 295, 
we discussed the legal precedent concerning the validity of this argument. and 
we concluded that Applicant was not entitled to a stay even if the criminal 
investigation were ongoing. We also concluded that there was less claim for 
a stay in the present posture, where only a civil investigation is ongoing. 
Therefore, we conclude that Applicant has not carried its burden of proof 
concerning irreparable injury. 

We conclude that there is no irreparable injury to Georgia Power from 
proceeding with discovery. We note that the decision to proceed does not 
deprive Georgia Power or other parties of the right to assert applicable privileges, 
although matters already adjudicated may affect future rulings. 

3. Effect on Other Parties 

Both Intervenor and the Staff seek to proceed with discovery. Because there is 
an interest in fair and efficient adjudication, their interest in timely adjudication 
is an important one. In this case, there is the added interest that our adjudication 
could affect other pending matters that could have an immediate impact on the 
plant's operation.1o Although it is not our job in this license amendment case 
to decide directly whether Vogtle should continue to operate, it is appropriate 
to recognize Intervenor's interest in a timely adjudication that couId affect other 
cases in which continued operation is an issue. 

4. The Public Interest 

The public's interest is broad. In addition to desiring an adequate assurance 
of safety in the operation of nuclear power plants, it encompasses timely 
adjudication and also the avoidance of placing unnecessary burdens on potential 
defendants in an enforcement action. On balance we consider the public interest 
to favor moving forward with this case and denying the stay request 

10 Intervenor is part of • pending 10 CF.R. f 2.206 petition. and we also nOle that the Commission requested 
rdewnt information from the Starr in Fcbruaty 1992. aJ-92-3,3S NRC 63. 6S (1992). 
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S. Conclusion 

We conclude, after baIancing all the factors, that it is not appropriate to grant 
a stay of discovery pending determination of the appeal. We therefore shall 
deny Applicant's requesL 

m. CONSIDERATION OF A SCHEDULE 

Apart from consideration of Applicant's motion for a stay, we have broad 
authority to regulate the course of the proceeding before us, in the twin interests 
of fairness and efficiency. 10 C.P.R. § 2.718. 

Because of our concern that the expensive process of discovery not be com
menced unnecessarily, we consider it to be appropriate to defer the parties' 
obligations to respond to all discovery requests before May 1, 1993. This will 
not provide any real succor for the parties, but it will recognize the appropri
ateness of the delay in discovery that has occurred during the consideration of 
the pending stay motion. It will also provide a few more days in which the 
Commission could act, thereby clarifying the status of the case. 

We also have wrestled with the question placed before us by the parties about 
whether or not to defer depositions of Applicant'S officials until after audio tapes 
and transcripts become available. These tapes appear to be essential evidence. 
They were made by Mr. Mosbaugb, generally without informing people with 
whom he was conferring that the tapes were being made. There are about 76 
such tapes, with some of them being as long as 2 hours. Counsel for Applicant, 
lI. 134. . 

An argument we seriously weighed about these tapes is that we might expect 
greater candor from Georgia Power's officials if they had to be deposed prior 
to seeing the tapes or transcripts of them. Their candor would result from their 
fear of direct contradiction in their own words in the transcript of the tapes. 

However, we have decided that fairness and efficiency both dictate that 
depositions not be conducted until after the tapes become available. These 
extensive tapes, portions of which may be admissible in evidence, represent 
an extensive informal discovery process already undertaken by Intervenor. In 
the course of the taped discussions, the "deponents" had no knowledge that 
their words were being preserved, so they had no right to object to questions 
based on relevance or the form of the questions and they were not on notice 
that their communication could be used in a formal legal setting. Given Mr. 
Mosbaugh's beliefs about Georgia Power's actions, 'we understand his motives 
for this way of proceeding, and without seeing the evidence, we have no 
opinion at this time about the usefulness of these tapes. However, it is clear to 
us, after extensive reflection, that Intervenor already has extensive evidentiary 
information accumulated through this technique and that it is not in need of a 
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further procedural advantage. To the contrary, we have concluded that it would 
be unfair to Georgia Power officials to have them testify again before they 
have access to the tapes and transcripts of their prior conversations. We also are 
impressed that this way of proceeding would be most efficient for this proceeding 
and would avoid the necessity for repeated depositions of the Georgia Power 
officials, once before the tapes are available and again after. Hopefully, this 
also will reduce the volume of the deposition transcripts and simplify the job of 
the Board in sifting evidence. 

Because of this determination, we have an increased interest in expediting 
the availability of the tapes and transcripts. One copy is known to be in the pos
session of the Office of Investigation of the Nuclear Regulatory Commission.H 
They will object to releasing that evidence during their continued investigation. 
'Ii'. 141. On the other hand, Mr. Mosbaugh retained a copy of the tapes, and 
his copies would be available for discovery had he not turned them over to a 
congressional committee, as his counsel represents that he has done. 'Ii'. 142-43. 
We therefore shall require that counsel for Mr. Mosbaugh request the return of 
his copies of the tapes from the congressional committee and that he report to us 
on his efforts and the response he has received, in a document that is received 
by us and the parties by May 14, 1993. 

With the exceptions just noted, discovery (including document discovery) 
may proceed at its normal pace. We will reach further determinations concerning 
discovery deadlines only after we have ruled on the first round or rounds of 
claims of privilege and are more fully informed about the dates on which 
documents will become available. 

We note that there is an apparent discrepancy in the representations of 
Staff Counsel, at 'Ii'. 129-30, and ,5 of an affidavit filed with us by Mr. Ben 
Hayes, appended to the NRC Staff's Response to Licensing Board Memorandum 
and Order (Admitting Party). We shall ask the Staff to explain this apparent 
discrepancy. 

IV. ORDER 

For all the foregoing reasons and upon consideration of the entire record in 
this matter, it is, this 21st day of April, 1993, ORDERED that: 

1. The Application for a Stay filed by Georgia Power, el al., before the 
Commission on March 4, 1993, is denied. 

2. Parties shall not be required to file answers to discovery requests or to 
provide witnesses for depositions prior to May I, 1993. In all other respects, 
discovery may proceed. 

11 Transcripts haw been made eilher oflome of !he tapes or an of !he tapes. Tr. 141-42. 
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3. Counsel for Mr. Allen Mosbaugh shall make a good-faith, ernest request 
for the return of Mr. Mosbaugh's copies of the tapes he has made from the 
congressional committee to which he has given those tapes. He shall report to 
us on his efforts and the response he has received, in a document that is received 
by us and the parties by May 14, 1993. 

4. Staff of the Commission shall file an explanation of the apparent discrep
ancy concerning the affidavit of Mr. Ben Hayes in a document that is received 
by us and the parties by May 14, 1993. 

Bethesda, Maryland 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

D0-93-7 

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS 

Robert M. Bernero, Director 

In the MaHer of 

SEQUOYAH FUELS CORPORAll0N 
(Gore, Oklahoma Facility) 

Docket No. 4()"8027 

. April 14, 1993 

The Director of the Office of Nuclear Material Safety and Safeguards denies a 
petition filed by Diane Curran, Esq., on behalf of Native Americans for a Clean 
Environment (NACE), with the Nuclear Regulatory Commission Staff (Staff) 
requesting the NRC to immediately order Sequoyah fuels Corporation (SFC) to 
stop transporting liquid raffinate fertilizer off SFC's Gore, Oklahoma site. The 
Petitioner's request for immediate action was based on its contentions that the 
raffinate fertilizer had been handled in a way that posed an unacceptable and 
immediate risk to the public health and safety. The Petitioner sought relief based 
on allegations that (1) the raffinate contains potentially toxic radionuclides and 
heavy metals and is also very caustic; (2) on May 4, 1992, when an individual 
was driving on a public highway past one of SFC's properties known as the 
"Old Monsanto Ranch" where raffinate was being sprayed from a truck onto 
a pasture, the individual's face and arms were sprayed with raffinate that was 
carried by the wind through the open window of his truck, and, as a result, 
the individual suffered second· and third· degree burns; (3) at the request of 
Mr. Lance Hughes, NACE's Executive Director, on May 10, 1991, at the SFC 
site, Linda Kassner, an NRC Senior Radiation Specialist in NRC Region IV, 
interviewed the individual and observed his burns; (4) the incident described by 
the individual has been referred to the "allegations" office in Region IV, but 
the NRC has, to date, taken no further action; and (5) in at least three other 
instances, persons, animals, or vegetation have been injured by exposure to the 
raffinate. 
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RULES OF PRACTICE: SHOW-CAUSE PROCEEDING (REQUEST 
FOR IMMEDIATE RELIEF) 

Where Petitioner has not asserted any violation of NRC requirements and 
has submitted insufficient evidence to conclude that the injuries of an individual 
were caused by the Licensee's activities or that there is a substantial public 
health and safety hazard, immediate relief will be denied. 

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING 

Where Petitioner has not provided the factual basis for its request with the 
specificity required by 10 C.P.R. § 2.206, action need not be taken on its request. 

TECHNICAL ISSUES DISCUSSED 

The following technical issues are discussed: Hazards of radioactive and 
chemical materials in raffinate fertilizer, Release of radioactive materials in 
effluents to unrestricted areas (application of raffinate fertilizer); Release of 
heavy metals in effluents to unrestricted areas (application of raffinate fertilizer); 
Effect of application of raffinate fertilizer. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

I. INTRODUCTION 

Native Americans for a Clean Environment (NACE, the Petitioner) filed 
a ''Request for Emergency Enforcement Action" (Petition) dated May II, 
1992, with the U.S. Nuclear Regulatory Commission Staff for consideration 
as a petition under 10 C.P.R. § 2.206. The Petition requested that the NRC 
immediately order Sequoyah Fuels Corporation (SFC) to stop transporting liquid 
raffinate fertilizer off the SFC site. The Petitioner's request for immediate action 
was based on its contention that the raffinate fertilizer has been handled in a way 
that poses an unacceptable and immediate risk to the public health and safety. 

The Petitioner alleges the following bases for its requesc 
(1) The raffinate fertilizer contains potentially toxic radionuclides and 

heavy metals and is also very caustic; 
(2) on May 4, 1992, when a member. of the public (hereafter Person 

A) was driving his truck on a public highway past one of SFC's 
properties known as the "Old Monsanto Ranch" where fertilizer was 
being sprayed from a truck onto a pasture, Person A's face and arms 
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were sprayed with fertilizer that was carried by the wind through the 
open window of his truck, and as a result, Person A suffered first
and second-degree burns; and 

(3) in other instances, a former SFC employee, a neaIby family, and other 
persons, animals, or vegetation have been injured by exposure to °the 
fertilizer. 

By letter dated July 7, 1992, the NRC Staff acknowledged receipt of the 
Petition and informed the Petitioner that the Petition would be treated under 
10 C.F.R. § 2.206 of the Commission's regulations and that a decision would 
be issued within a reasonable time. The Staff denied the emergency relief 
requested, on the basis that there was no allegation that SFC violated any NRC 
requirements, insufficient evidence to conclude that the injuries of Person A 
were caused by any SFC activity, or that there is a substantial public health and 
safety hazard from SFC's use of raffinate fertilizer. The Staff also requested the 
Petitioner to provide specific factual details of (1) the lawsuits mentioned in the 
Petition, including docket numbers and case status; and (2) the alleged injuries 
to a nearby family and the two unidentified children to whom the Petition refers 
and why the Petitioner believes these injuries were caused by the activities of 
the Licensee. The Petitioner responded to the request by letter dated August 
18, 1992, and provided additional information regarding a former SFC worker's 
(hereafter Person B) compensation claim and the lawsuits and the alleged injuries 
to a nearby family (hereafter Family C). The Petitioner was unable to locate the 
family of the two unidentified children and did not provide any information on 
their alleged injuries. 

On May 20, 1992, SFC submitted a response to the Petition. SFC stated 
that it maintained a buffer zone between the spray trucks applying the fertilizer 
and the road on which Person A was travelling, that there would have been a 
minimum distance of over 100 feet between the spray trucks and Person A's 
vehicle, and that it is unlikely that Person A was exposed to the fertilizer. SFC 
also stated that even if Person A was accidently sprayed, it was unlikely that the 
fertilizer could have caused his injuries. SFC also noted that it was reviewing and 
investigating the circumstances associated with the alleged incident By letter 
dated July I, 1992, SFC stated that it had completed its investigation, confirmed 
its position that it is unlikely that the fertilizer could have caused injuries to any 
person, and considered the matter closed. By letter dated September II, 1992, 
SFC responded to NACE's August 1.8 letter, acknowledged a pending worker's 
compensation claim from Person B and Family C's lawsuits, and reaffirmed 
its position that it is unlikely that the fertilizer would have caused the alleged 
injuries. 

I have completed my evaluation of the matters raised by the Petitioner and 
have determined that, for the reasons stated below, the Petition should be denied. 
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ll. DISCUSSION 

SFC is licensed by the NRC to produce uranium hexafluoride (UF J at its 
facilities in Gore, Oklahoma. However, by letter dated November 23, 1992, 
SFC advised the NRC of its decision to place the UF, plant in standby mode 
and to cease uranium conversion operations. By letter dated February 16, 1993, 
SFC notified the NRC of its decision to decommission its UF, facility. The 
license authorizes SFC to produce and apply raffinate fertilizer containing very 
low levels of uranium contaminants. Petitioner requests that the NRC order SFC 
to stop transporting liquid raffinate fertilizer off the SFC site. The concerns that 
form the bases for the Petitioner's request and the evaluations of the Staff are 
provided below. 

A. The Raffinate Fertilizer Contains Toxic Radionuclides and Heavy 
Metals and Is Very Caustic 

Petitioner alleges that the raffinate fertilizer contains potentially toxic ra
dionuclides and heavy metals and is very caustic. The Petitioner is correct that 
the raffinate is a byproduct of the uranium hexafluoride conversion process and 
contains some trace quantities of radionuclides and heavy metals. However, as 
set forth below, the heavy metals and radioactive constituents are present in the 
raffinate fertilizer in very low concentrations, and do not represent an undue 
threat to public health and safety. 

Before the raffinate is used as a fertilizer, it is neutralized with anhydrous 
ammonia to reduce the heavy metal content (including uranium) by precipitation 
of heavy-metal salts and is further treated with barium chloride to reduce the 
concentration of radium-226 by precipitation of barium-radium sulfate. The 
resulting solution is neutralized, sampled, and analyzed prior to its transfer from 
the clarifiers to ponds for storage as fertilizer. 

The present fertilizer program conducted by SFC was approved by the NRC 
on June 30, 1982. The NRC approval includes restrictions on the radionuclide 
level of the fertilizer and the nitrogen quantity applied to any land. NRC granted 
its approval after completion of a comprehensive environmental assessmenL 
The assessment was prepared by Oak Ridge National Laboratory and. was 
reviewed with no adverse comments by the Department of AgriCUlture, Food and 
Drug Administration, Environmental Protection Agency, and Eastern Oklahoma 
Development DistricL Additionally, on August 27, 1986, the State of Oklahoma 
registered the ammonium nitrate raffinate fertilizer as a commercial fertilizer 
subject to State and NRC license conditions. Furthermore, SFC has arranged 
for the Oklahoma State Extension Agronomists to provide program oversight 
and recommendations for enhancement of the overall program. 
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Under NRC license conditions, the treated raffinate is released for use as 
a fertilizer only if the average omnium concentration does not exceed 0.1 
milligrams per liter (mg/L) of solution, which is equivalent to 67.7 picocuries 
per liter (pCi/L) of solution, "and the radium-226 content does not exceed 2 pCi/L 
of solution or 0.1 picocuries per gram of nitrogen. The omnium concentration 
in commercial phosphate fertilizer is often in the 90-mg/L range because of the 
natural occurrence of omnium. The omnium concentration in SFC's ammonium 
nitrate solution is far below the NRC limit for release to unrestricted areas, 
which is 30,000 pCi/L for liquid effluent (the new 10 C.F.R. Part 20 limit, 
which becomes effective in 1994, is 300 pCi/L). The concentration of radium, 
the radioisotope of principal concern, in SFC's fertilizer is less than the EPA 
drinking water standard of 5 pCi/L in community water systems. The NRC 
standards and license conditions are established to protect public health and 
safety. Since the fertilizer contains a omnium concentration below the NRC 
limit for release to unrestricted areas and a radium concentration below that 
considered safe for drinking water, the radionuclides in the fertilizer do not 
pose an undue radiological hazard. 

With respect to potential chemical hazards, the Licensee describes the 
treated mffinate fertilizer solution as a mild ammonium nitrate solution with 
a concentration of nitrogen of approximately 12-13 grams per liter. Ammonium 
nitrate is a major component in some commercial fertilizers which can be 
purchased from local retail stores without any restrictions or special precautions 
for use. The value of pH for a neutral solution (i.e., pure water) is 7.0. The 
lower the value, the more acidic the solution; the higher the value, the more 
alkaline the solution. The pH value of SFC's ammonium nitrate solution is 
typically in the range of 7.5-8.0 (it is slightly alkaline) upon transfer to the ponds 
and becomes somewhat more acidic over time due, in part, to evaporation and 
concentration. The pH value of the solution is typically in the range of 6.0-7.0 
as applied to the land as fertilizer. According to SFC's chemical analysis from 
late April and early May 1992, the pH value of the fertilizer ranged from 6.0 
to 6.2. The pH value of the raffinate was close to neutral, and the slight acidity 
of such a solution is not considered harmful to human beings. fur illustration, 
the CRC Handbook o/Tables/or Applied Engineering Science gives a table of 
pH values of various foods, which have pH values ranging from 2.0 to 8.5. fur 
example, carbonated soft drinks have pH values in the range of 2.0-4.0. 

The fertilizer contains trace amounts of heavy metals, but the concentrations 
are so low that they do not pose an undue public health hazard. The license 
restricts the use of the treated mffinate for fertilizer to crops that are not used 
directly as human food, such as animal forage or seed production. Accordingly, 
the license requires SFC to maintain the concentrations of heavy metals in both 
groundwater and surface water in compliance with the standards set forth in the 
National Academy of Sciences (NAS) report entitled Water Quality Standards 
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(1972), applicable to such uses, as follows. If nitrate concentration in surface 
water or groundwater (which SFC is required to sample) exceeds 20 mg/L, then 
SFC is required to analyze the water further for levels of heavy metals to ensure 
compliance with the NAS standards. SFc also samples the crops fertilized 
by the treated raffinate for certain heavy metals for comparison with the NAS 
standards for forage in Mineral Tolerance of Domestic Animals (1980). The 
forage generally complies with the NAS standards for heavy metals; there have 
been occasional exceedances of molybdenum. When the forage exceeded the 
molybdenum standard, the forage was not released. Furthermore, a study, done 
by SFC in 1988 and confirmed by Oak Ridge National Laboratory's independent 
analysis, showed that the heavy metal contents of SFC's fertilizer are less than 
those of commercial fertilizers, except for copper, molybdenum, and nickel. 
There is no basis for the NRC Staff to conclude that the heavy metals in the 
fertilizer pose an unreasonable hazard to public health and safety. 

Many commercial fertilizers have chemical properties similar to SFC's fer
tilizer, and contain ammonium nitrate and trace amounts of heavy metals and 
radionuclides. There are no special restrictions on the sale or application of 
these commercial fertilizers. The Petition does not give any basis for imposing 
restrictions on application of the raffinate fertilizer, given that such restrictions 
are not imposed on the application of commercial fertilizers of similar compo
sition. 

In summary, SFC's fertilizer is subject to NRC license conditions which 
ensure that it does not pose an undue hazard to public health and safety. There 
is no evidence that SFC's fertilizer program has violated NRC regulations and 
license conditions. The Petitioner has not provided any specific evidence that 
the fertilizer is capable of causing public health hazards. Therefore, the chemical 
and radiological nature of the raffinate fertilizer provides no basis to grant the 
Petitioner's requested action. 

B. A Member of the Public Was Injured by Raffinate While Traveling 
on a Public Highway 

Petitioner alleges that the ammonium nitrate solution produced by SFC is 
being handled in a way that poses an unacceptable and immediate risk to the 
public health and safety, and has injured a member of the public, Person A, 
while he was travelling on a public highway on May 4, 1992. 

The NRC Staff first learned of the incident involving Person A on Sunday, 
May 10, 1992, at which time the Staff observed his injuries and was informed 
that he had already received medical treatment On May 11, 1992, the NRC 
Region IV Staff made followup contacts with SFC and Person A. SFC agreed to 
investigate the matter, and also agreed to provide medical evaluation to Person 
A to assess the nature and cause of his injuries. Person A initially agreed to 
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medical followup to be arranged by SFC, but apparently changed his mind on 
May 12, 1992, declined SFC's offer, and declined to make medical records 
related to his injuries available to the NRC. SFC confirmed its offer of medical 
assistance in writing to Person A on May 19, 1992. 

Person A did not respond to SFC's May 19, 1992, offer of medical evaluation, 
but he later provided the"NRC Staff with copies of medical records related to 
his injuries. Person A's medical records documented symptoms of his injuries 
that are consistent with chemical burns, and there is no indication of any injuries 
that could be attributed to radiation exposures. Some individuals are sensitive 
to chemicals and could have reactions to certain chemical compounds, even if 
present in concentrations as low as those of the raffinate fertilizer. The diagnoses 
from the medical records did not indicate the specific chemical or other sources 
that caused the injuries or whether the cause was in any way related to SFC. 

On May 20, 1992, SFC submitted a response to the Petition. SFC maintained 
that it is unlikely that the fertilizer being sprayed that day could have reached 
the highway where Person A alleged he was injured. SFC stated that the buffer 
zone for fertilizer application was approximately 60-70 feet between the road 
and the fence on the SFC property, and the spray truck generally maintained 
an additional buffer zone of about 45-50 feet from the fence when spraying 
was taking place, which gives a minimum of over 100 feet belween the spray 
trucks and Person A's vehicle. SFC also nOled that the wind was relatively 
calm on May 4, 1992, at the time of fertilizer application, and the buffer zone 
appeared to be sufficient to contain the fertilizer well within the boundaries of 
SFC's property. The SFC personnel and truck drivers involved in applying the 
fertilizer were not aware of the alleged incident, and none of them noticed any 
unusual event or circumstance that would have caused the fertilizer to blow over 
to the roadway. 

SFC maintained that, even if the fertilizer reached the roadway, the chemical 
nature of the fertilizer was unlikely to have caused the alleged injuries. SFC 
indicated that on May 4, 1992, two SFC personnel were driving a pickup truck 
approximately 25 to 30 feet behind the spray trucks in order to help establish 
the proper spray width, and that they were sprayed with some of the fertilizer 
through the truck's open window. Neither reported any adverse effects from his 
contact with the fertilizer. 

In view of the above, Person A's injuries appear to have resulted from a 
nonradiological hazard. As stated above, Petitioner alleges that this hazard 
resulted from SFC's spraying of the raffinate and caused Person A's injuries. 
In that regard, Petitioner has requested the NRC to make a determination on 
its authority to take enforcement action. Specifically, by letter dated August 
18, 1992, Petitioner requested clarification of and an explanation of the basis 
for the NRC Staff position regarding its authority to take enforcement action 
with respect to nonradioactive hazards posed by SFC's raffinate spraying. This 
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request was prompted by two letters: in a letter dated October 10, 1991, the 
NRC Region IV Allegations Coordinator stated that SFC's disposal of chemical 
fertilizer is not within the jurisdiction of the NRC as long as the Licensee meets 
the radiological limits for disposal; and in a letter dated July 7, 1992, which 
acknowledged receipt of the Petition, it was noted that the Petition does not 
allege that SFC violated any NRC requirements. As set forth below, the NRC 
has considered the Petitioner's request for clarification as needed to make a 
determination on the Petitioner's request for enforcement action. 

The NRC may impos.e license conditions related to nonradiological envi
ronmental hazards pursuant to the National Environmental Policy Act (NEPA). 
Public Service Co. of New Hampshire v. NRC, 582 F.2d 77 (1st Cir. 1978). The 
NRC's enforcement authority, however, is limited by statute to violations of the 
Atomic Energy Act of 1954, as amended (the Act), certain provisions of the 
Energy Reorganization Act of 1974 (the ERA), regulations and orders adopted 
pursuant to the Act or the ERA, and license conditions. See, e.g., Atomic En
ergy Act of 1954, as amended, §§ 161c, 16li, 1610, 186, 232, 234, 42 U.S.C. 
§§2201(c), 2201(i), 2201(0), 2236, 2280, 2282; Energy Reorganization Act of 
1974, §§ 206, 211, 42 U.S.C. §§ 5846, 5851. The ERA provisions cited above 
do not relate to the regulation by the NRC of the use of the raffinate fertilizer 
(they relate to defects or substantial safety hazards in basic components sup
plied to NRC-licensed facilities, and to discrimination against nuclear workers 
for engaging in protected activity). 

The NRC-approved Amendment No. 17 to SFC's license on June 30, 1982. 
Pursuant to section 102 of NEPA, 42 U.S.C. §4332, and in order to minimize 
adverse environmental impacts associated with the treatment and use of raffinate 
fertilizer, the NRC imposed license conditions designed to protect human and 
animal health and safety, water quality, and soil and plant health. The license 
conditions limit the use of treated raffinate fertilizer to crops not directly used as 
human food, such as animal forage or seed production. The Licensee is required 
to ensure that neutralization and barium processes reduce radioactive and heavy 
metal content of the treated raffinate to specified levels. The quantity of nitrogen 
from treated raffinate applied per acre of land is limited. The Licensee is required 
to analyze groundwater for nitrates, radium-226 and uranium, and surface water 
for molybdenum, copper, nickel, radium-226 and uranium. Limits for radium-
226, thorium-230 and uranium in forage are specified. The Licensee is required 
to obtain the approval of a qualified independent agronomist prior to the use or 
sale of the raffinate-fertilizer-treated crops. The Licensee is required to obtain 
input and recommendations for use of the treated raffinate from the Oklahoma 
State Extension Agronomists. Finally, the Licensee must submit an annual report 
regarding the raffinate fertilizer program to the NRC. 

The license conditions imposed by the NRC upon SFC in 1982 address 
both radiological and nonradiological hazards. Those license conditions do not, 
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however. address hazards related to the activity of spraying or applying treated 
raffinate fertilizer. As discussed above. the limits on concentration of radioactive 
elements in the raffinate are so low that raffinate meeting these limits poses 
no undue hazard to public health and safety. without regard to the manner of 
fertilizer application. While many kinds of fertilizer are chemically hazardous 
if not properly handled. the NRC Staff did not conclude in 1982, and does not 
now conclude. that the fertilizer poses a public health hazard when applied with 
normal care. Accordingly. since Petitioner has not alleged and it is not apparent 
that the Licensee violated any NRC requirements in connection with the use of 
treated raffinate as a fertilizer and has not provided information that indicates 
that the use of the treated raffinate as a fertilizer under the conditions imposed 
by the NRC poses an undue risk to public health and safety. there is no basis 
for NRC enforcement action, as requested in the Petition. 

C. Other Incidents Involving Persons, Animals, or Vegetation Allegedly 
Injured by Exposure to the Raffinate Fertilizer 

Petitioner alleges that there are at least three other incidents in which persons, 
animals, or vegetation have been injured by exposure to the raffinate fertilizer. 
By letter dated July 7, 1992, the NRC Staff requested the Petitioner to provide 
additional information on these incidents. The Petitioner provided a videotape 
and general information in two cases, the alleged injuries to Person B and to 
Family C. Petitioner was unable to provide additional information regarding two 
unidentified children who were allegedly injured by the fertilizer. 

The videotape provided by the Petitioner showed several dead cows in a pit 
allegedly on SFC's property. The Petitioner, while acknowledging that the cause 
of death of the cattle was unknown, suggested that the cattle were poisoned, 
perhaps from the use of the raffinate fertilizer. The NRC Staff investigated this 
matter and provided its response in a letter dated January 9, 1992, from James 
M. Taylor. Executive Director for Operations, NRC, to the Honorable David 
L. Boren, United States Senator from Oklahoma. In the letter, the Staff noted 
SFC's explanation that the cattle probably died from iIIness unrelated to the 
fertilizer. As stated in the letter, these deaths were not attributed to consumption 
of crops fertilized with the raffinate. The videotape also contains a news report 
that showed areas of vegetation burned or discolored and suggested that SFC's 
raffinate fertilizer had caused this condition. SFC responded in its September 
11, 1992 letter that normal application of ammonia nitrate fertilizer results in 
initial burn or discoloration of pasture grass, and the results after a few weeks 
are lush enhanced-growth grass. SFC also noted that what is shown on the 
videotape is typical of SFC's program for a short period of time after fertilizer 
application, that the area shown on the videotape was identified and examined, 
and that the area was green with tall grass and the brown had disappeared. In 
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view of the information provided by SFC. the videotape submitted by Petitioner 
does not demonstrate an undue hazard to public health and safety. As described 
above. the NRC continues to monitor the raffinate fertilizer program. and the 
Petitioner has not identified any violation of NRC requirements, nor any other 
basis for the requested enforcement action. 

In the case of Person B, who was occupationally exposed to the fertilizer, 
the Petitioner has not presented any specific information to demonstrate that 
the fertilizer caused his injuries. The fact that the alleged injuries occurred 
after exposure to the fertilizer is not a sufficient basis to conclude that the 
fertilizer caused the injuries. Likewise, Petitioner has not presented any specific 
information to demonstrate that the fertilizer injured any member of Family C 
or other unidentified persons. nor has Petitioner described how Family C was 
exposed to the raffinate. Rather. in its response to the NRC's July 7. 1992 
request for more information. the Petitioner stated that such information was 
available from Family C's attorney. The NRC's requests to Family C's attorney 
for additional information were unsuccessful. As discussed above in Section 
A. the NRC has placed restrictions on the content of the fertilizer. Because 
the Petition does not allege any violation of these requirements. and does 
not provide any specific information to demonstrate that the fertilizer caused 
particular injuries to Person B or Family C. it does not provide any basis to 
show that the fertilizer poses an undue hazard to public health and safety. In 
addition. as discussed in Section B. above. there is no basis for the NRC to 
impose requirements on SFC based on the manner in which SFC applies the 
fertilizer. Accordingly. Petitioner has not provided a basis for the NRC to take 
enforcement action against SFC. 

In summary. with respect to the alleged injuries to persons. animals. and 
vegetation, the Petitioner has not presented a basis to conclude that the injuries 
were caused by the fertilizer or that the fertilizer presents an undue hazard to 
public health and safety. Therefore. there is no basis for the relief requested by 
the Petitioner. 

m. CONCLUSION 

The institution of proceedings pursuant to 10 C.P.R. § 2.202 is appropriate 
only where substantial health and safety issues have been raised. See Consol
idated Edison Co. of New York (Indian Point, Units 1,2, and 3). CLI-7S-8. 2 
NRC 173 (1975); Washington Public Power Supply System (wpPSS Nuclear 
Project No.2). DD-84-7. 19 NRC 899, 923 (1984). This is the standard that 
I have applied to determine whether the action requested by the Petitioner, or 
additional enforcement action. is warranted. 
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For the reasons discussed above, I conclude that no substantial health and 
safety issues have been raised by the Petitioner. Accordingly, the Petitioner's 
request for action pursuant to 10 C.F.R .. § 2.206 is denied. As provided by 10 
C.F.R. § 2.206(c), a copy of this Decision will be filed with the Secretary ,of 
the Commission for the Commission's review. The Decision will become'tlte 
final action of the Commission twenty-five (25) days after issuance unless the 
Commission on its own motion institutes review of the Decision within that 
time. 

Dated at Rockville, Maryland, 
this 14th day of April 1993. 
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The Acting Director of the Office of Nuclear Reactor Regulation concludes 
that the petition filed by Messrs. Marvin B. Hobby and Allen L. Mossbaugh (Pe
titioners) raised no substantial health or safety concern to call into question the 
continued safe operation of the VogUe and Hatch nuclear facilities operated by 
Georgia Power Company (GPC) and the Southern Nuclear Operating Company 
(SONOPCO). In addition, the Acting Director concluded'that no unauthorized 
transfer of the VogtIe operating licenses occurred, and that, based on the NRC 
Staff's review of information available to date, none of the issues decided call 
into question GPC's character, competence, fundamental trustworthiness, and 
commitment and safety with respect to the operation of its nuclear facilities. 

Certain concerns raised by Petitioners were partially substantiated. Violations 
of regulatory requirements have occurred in the operations of the VogUe and 
Hatch facilities. Notices of Violation and a civil penalty have been issued to 
GPC for certain of these violations. 

Certain other issues have not yet been addressed by the Acting Director and 
will be the subject of a Final Director's Decision. 
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PARTIAL DffiECTOR'S DECISION UNDER 
10 C.F.R. § 2.206 

I. INTRODUCTION 

On September II, 1990, Michael D. Kohn, Esquire, filed with the U.S. Nu
clear Regulatory Commission (NRC) a "Request for Proceedings and Imposition 
of Civil Penalties for Improperly 1hmsferring Control of Georgia Power Com
pany's Licenses to the SONOPCO project and for the Unsafe and Improper 
Operation of Georgia Power Company Licensed Facilities" (Petition) on behalf 
of Messrs. Marvin B. Hobby and Allen L. Mosbaugh (Petitioners). The Petition
ers are former employees of the Georgia Power Company (GPC or Licensee), 
which operates and is part owner of the Vogtle Electric Generating Plant and the 
Hatch Nuclear Plant The Petition was referred to the Office of Nuclear Reactor 
Regulation (NRR) for the Director of NRR to prepare a Director's Decision 
in accordance with section 2.206 of Title 10 of the Code of Federal Regula
tions (10 C.F.R. § 2.2(6). The NRC received exhibits to support the Petition on 
September 21, 1990, and a supplement to the Petition on October I, 1990. 

The Petitioners made a number of allegations about the management of the 
GPC nuclear facilities. Specifically, the Petitioners alleged that (1) GPe illegally 
transferred its operating licenses to Southern Nuclear Operating Company 
(SONOPCO)l; (2) GPC knowingly included misrepresentations in its response to 
concerns of a Commissioner about the chain of command for the Vogtle facility; 
(3) GPC made intentional false statements to the NRC about the reliability of a 
diesel generator whose failure had resulted in a Site Area Emergency at Vogtle; 
(4) a GPC executive submitted perjured testimony during a U.S. Department 
of Labor (DOL) proceeding under section 210 of the Energy Reorganization 
Act; (5) GPC repeatedly abused Technical Specification {TS) 3.0.3 at the Vogtle 
facility; (6) GPC repeatedly and willfully violated Technical Specifications {TSs) 
at the Vogtle facility; (7) GPC repeatedly concealed safeguards problems from 
the NRC; (8) GPC operated radioactive waste systems and facilities at Vogtle in 
gross violation of NRC requirements; (9) GPC routinely used nonconservative 
and questionable management practices at its nuclear facilities; and (10) GPC 
retaliated against managers who made their regulatory concerns known to GPC 
or SONOPCO management. The Petitioners requested the NRC to institute 
proceedings and take swift and immediate action based on these allegations. 

On October 23, 1990, I acknowledged receiving the Petition and concluded 
that no immediate action was necessary regarding these mauers. I made 

1 Southern Nuclear Openting Company is more c:ommonly known Ioday IS ""Southern Nuclear." However. 10 
be cmsistent with the Pclitiat. ""SONOPCO" will be used throughout this Partial Director·, DcciJicn. 
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that determination based on completed and continuing NRC inspections and 
investigations of the Licensee and particularly of the operation of the Vogtle 
facility. I further informed the Petitioners that I would issue a Director's 
Decision on these matters within a reasonable time. 

On February 28, 1991, the NRC requested the Licensee to respond to the 
Petition. The Licensee responded on April 1, 1991 (Response). 

On July 8, 1991, the Petitioners submitted "Amendments to Petitioners Mar
vin Hobby's and Allen Mosbaugh's September 11,1990, Petition; and Response 
to Georgia Power Company's April 1, 1991, Submission by Its Executive Vice 
President, Mr. R.P. McDonald" (Supplement). In the Supplement, the Petitioners 
alleged that GPC's Executive Vice President made material false statements in 
GPC's April 1, 1991 submittal to the NRC. The Petitioners also alleged that this 
same individual made false statements to the NRC at a transcribed meeting held 
on January 11, 1991, to discuss the formation and operation of SONOPCO. The 
Petitioners provided additional information about certain allegations made in the 
earlier Petition. The Petitioners requested a variety of relief in the Supplement, 
including a request that the NRC take immediate steps to determine if GPC's 
current management has the requisite character and competence to continue op
erating a nuclear facility. On August 26, 1991, I acknowledged receiving the 
Supplement and informed the Petitioners that no immediate action was required 
and that the specific issues raised in the Supplement would be addressed in my 
Director's Decision. On August 22, 1991, the NRC requested the Licensee to 
respond to the SupplemenL The Licensee submitted its response on October 3, 
1991 (Supplemental Response). 

The Petitioners raise a large number of issues in their submittals. Some of the 
issues will require additional consideration by either the DOL or the NRC Staff 
before a final decision is made. I do not, at this time, address the allegations of 
discrimination raised by the Petitioners that are before the DOL.2 

Nor am I prepared at this time to make a final determination about the 
Petitioners' claim that GPC made intentional false statements to the NRC about 
the reliability of a diesel generator. This issue will require further evaluation 
before I can determine what action, if any, is appropriate. I do address in this 
Partial Director's Decision the Petitioners' other issues of alleged wrongdoing 
because the facts are now sufficiently developed as a result of NRC inspections 
and other reviews. 

Because the NRC Staff has completed its review of a number of the issues and 
final conclusions have been reached, I am issuing a Partial Director's Decision 

2The NRC Staff is aware or lite decision by a DOL Administntivc Law ludge =cnding 10 !he Secretary 
of Labor lItat the complaint or Mr. Hobby be dismissed willt ptejuclicc f}larvill B.llobby v. C.orgia Po>wr Co., 
Cue No. 9()'ERA·30) and lite decision by a DOL Admlnistntivc Law ludge rcoommcnding 10 lite Secretary of 
Labor lItat the complaints of Mr. Mosbaugh be dismissed (All." Mosbcuq" v. C.orgia Puwrr Co., Case Nos. 
91·ERA·l and 91·ERA·l1). BoIh =cnded decisions arc still pending before lite Secretary or Labor. 
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with regard to those issues that are capable of final resolution now. For all issues 
not addressed herein, I intend to issue a supplement to this Decision when the 
considerations by the NRC Staff and DOL are complete. My discussion and 
decision regarding issues for which final.conclusions have been reached follow. 

ll. DISCUSSION 

A. Alleged Dlegal Transrer or Licenses (Petition § m.1 with 
Supplemental Filing or October 1, 1990; July 8, 1991 Supplement 
§IV) 

The Petitioners allege an illegal transfer to SONOPCO of the NRC licenses 
curren"tly held by GPC that authorize operation of GPC nuclear facilities. 
Specifically, the Petitioners allege that GPC improperly transferred control of 
its nuclear licenses to SONOPCO. The Petitioners contend that Mr. Joseph M. 
Farley - who was an officer of GPC's parent company, The Southern Company, 
and its subsidiary, Southern Company Services - was really the Chief Executive 
Officer (CEO) of SONOPCO and was, in fact, responsible for operating the 
GPC nuclear facilities, beginning with the first of three phases in the planned 
transition to SONOPCO. 

A review of the history and background of the formation of SONOPCO is 
necessary to understand this issue. 

The Southern Company is the parent firm of five electric utilities: Alabama 
Power Company (APC), GPC, Gulf Power, Mississippi Power, and Savannah 
Electric. Two of these utilities are associated with nuclear facilities at three 
different sites. GPC is the principal owner and the holder of licenses from the 
NRC to operate the VogtJe nuclear facility near Augusta, Georgia, and the Hatch 
nuclear facility near Baxley, Georgia. APC owns the Farley nuclear facility near 
Dothan, Alabama The Southern Company also includes Southern Company 
Services, Incorporated, a wholly owned service organization. 

In 1988, The Southern Company established the SONOPCO project for the 
long-term purpose of establishing an operating company to eventually operate 
the nuclear power generating plants that were then operated by GPC and APC. 
The establishment of a single operating company was to be accomplished in 
three phases. During Phase I, SONOPCO - which had not yet received the 
approval of the Securities and Exchange Commission (SEC) - was formed 
by The Southern Company as a "project" to provide support services to the 
operating companies (GPC and APC). In Phase 2, which is now in effect for the 
VogtJe and Hatch facilities, SONOPCO continues to provide support services 
to the operating companies, but has become a legal entity, having obtained 
the approval of the SEC, and thereafter being incorporated by The Southern 
Company. Phase 3 will begin for the VogtJe and Hatch facilities (and is currently 
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in effect for the Farley facility), once SONOPCO acquires NRC licenses to 
operate the nuclear facilities. 

Because of delays, the transition occurred more slowly than first anticipated, 
and Phase 1 of the project lasted for approximately 2 years (1989 and 1990). 
During this phase, Mr. Joseph M. Farley was responsible for the administrative 
aspects of forming the new operating company. On February 24, 1989, Mr. 
Farley was elected Executive Vice President-Nuclear, of The Southern Company 
and Executive Vice President of Southern Company Services, Incorporated. 
Before this appointment, he had been President and Chief Executive Officer 
(CEO) of APe for almost 20 years. 

Until SONOPCO acquired the NRC licenses, the GPC nuclear facilities were 
to remain under the direction of GPC President, Mr. A.W. Dahlberg, with a 
reporting chain downward of Executive Vice President-Nuclear Operations (Mr. 
R.P. McDonald), Senior Vice President-Nuclear Operations (Mr. W.G. Hairston, 
1I1), and the vice presidents for the Vogtle and Hatch facilities (Messrs. C.K. 
McCoy and TJ. Beckham, respectively). The APC plants were to remain under 
the direction of the APe President, with a similar chain downward of Mr. 
McDonald, Mr. Hairston, and the vice president for the Farley facility. Mr. 
McDonald and Mr. Hairston were officers of both APC and GPC. 

During Phase 1, which began on or about November 1, 1988, technical sup
port was provided to all three nuclear facilities by a common Technical Services 
group under a Vice President of Southern Company Services, Incorporated, who 
reported to the Executive Vice President, Mr. McDonald. Administrative sup
port to all three facilities was provided by a common Administrative Services 
Group under another Vice President of Southern Company Services, Incorpo
rated, who also reported to Mr. McDonald. This phase was to be effective 
until the SEC approved the creation of SONOPCO. Mr. Farley was not identi
fied as having any responsibility for operating the GPC nuclear facilities during 
this phase. He was responsible for providing administrative services through 
Southern Company Services, Incorporated, and was also responsible for the 
formation of SONOPCO. Although not effective during Phase 1, Mr. Farley 
had been designated to become the President and CEO of SONOPCO when it 
was established. 

Phase 2 began near the end of 1990 with the approval of SONOPCO as a legal 
entity by the SEC. Specifically, on December 14, 1990, the SEC approved The 
Southern Company's request of June 22, 1988, to form SONOPCO. SONOPCO 
was incorporated on December 17. 1990, and its officers were elected December 
18, 1990. As part of Phase 2, GPC's Executive Vice President and Senior 
Vice President, Nuclear Operations (Messrs. McDonald and Hairston) became 
officers of SONOPCO and reported administratively to the President and CEO 
of SONOPCO, Mr. Farley. The Vice Presidents of each nuclear facility also 
became officers of SONOPCO. The Vice President of Technical Services and the 
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Vice President of Administrative Services, respectively, for Southern Company 
Services, Incorporated, became officers of SONOPCO, rather than officers of 
Southern Company Services, Incorporated: During this phase, GPC and APC 
retained their NRC licenses and the responsibility for operating their respective 
nuclear facilities. 

Phase 3, during which SONOPCO was to have operating responsibility, 
was planned to begin for GPC nuclear facilities when the NRC licenses had 
been transferred to SONOPCO. The NRC-approved license amendments on 
November 22, 1991, that authorized the transfer of licenses for the Farley 
facility from APC to SONOPCO. The amendment for the Farley facility was 
implemented within 90 days thereafter. GPC filed applications for similar 
amendments to transfer the licenses for operation of the Vogtle and Hatch 
facilities on September 18, 1992, and the NRC is currently reviewing these 
applications. 

The Petitioners contend that during Phase 1 of the transition to SONOPCO, 
GPC, in effect, transferred control of its NRC licenses to the SONOPCO project. 
They base their claim, in part, on their having witnessed the daily operation 
of GPC's nuclear facilities at the site and at GPC's corporate offices. The 
Petitioners state that 

the actual chain of command was General Plant Manager George Bockhold (Vogtle) to 
SONOPCO Vice President McCoy; McCoy to SONOPCO's Senior Vice President, George 
Hairston. Hairston to SONOPCO's Executive Vice President and Otie! Operations Officer, 
R. Patrick McDonald; McDonald to SONOPCO's Otief Executive officer, Mr. Farley. 

In the supplementary filing of October I, 1990, the Petitioners further contend 
that Mr. Farley "chose the GPC Corporate Officers which would be staffing the 
SONOPCO project even though he is not an officer or employee of GPC." In 
tlle July 8, 1991, Supplement (at 20), the Petitioners assert that Mr. McDonald 
has reported to Mr. Farley on administrative matters since the formation of the 
SONOPCO project. 

In March 1988, GPC and APC met with NRC to discuss their plans to form 
a separate operating company, SONOPCO. On July 25, 1988, NRC met with 
GPC to discuss the corporate organization of SONOPCO and GPC, including 
the generic activities and initiatives involving the Vogtle and Hatch facilities. 
Enclosure 3 to the meeting summary prepared by NRC Region II, August 
11, 1988, a Nuclear Operations-Transition Organization chart, shows the Vice 
President-Nuclear (Hatch), and the Vice President-Nuclear (Vogtle) reporting to 
Mr. W.G. Hairston, the Senior Vice President-Nuclear Operations and Mr. W.G. 
Hairston reporting to Mr. R.P. McDonald, the Executive Vice President-Nuclear 
Operations. On March I, 1988, Mr. McDonald was elected a senior officer of 
GPC and named Executive Vice President-Nuclear, effective April 25, 1988. 
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On May 4, 1988, Mr. W.O. Hairston was elected Senior Vice President-Nuclear 
Operations of OPC and Mr. C.K. McCoy was elected Vice President-Nuclear 
of OPC (OPC Submittal, April 1, 1991, Attach. 1, Exh. 4). 

During December 19 through 21, 1988, with Phase 1 of the SONOPCO 
transition in effect, the NRC conducted an inspection of the corporate organi
zation, responsibilities, and functions of SONOPCO at Birmingham, Alabama 
(Inspection Report Nos. 50-321/88-41, 50-366/88-41, 50-424/88-60, 50-425/88-
77, 50-348/88-33, and 50-364/88-33). Part 3 of this report states: 

In preparation for combining the management of Vogtle, Hatch, and Fadey into one organiza
tion, GPC has reorganized and moved the corporate nuclear operations to Birmingham .••• 
Currently, !he Executivc Vice President and Senior Vice President for Nuclear Operations 
are officers of both GPC and APe.. • • The Vice Presidents for each of the three projects 
(Vogtle, Hatch, and Farley) report to the Senior Vice President of Nuclear Operations. 

The transcript of the DOL proceeding3 on the discrimination complaints of 
Mr. Hobby indicates that OPC President, Mr. Dahlberg, stated that the operation 
of OPC's nuclear facilities is his direct responsiblity; that Mr. McDonald takes 
his management direction from Mr. Dahlberg regarding the operation of OPC's 
nuclear plants; and that Mr. McDonald reports to Mr. Dalhberg for management 
operations dealing with OPC plants (Proceeding Transcript at 305, 307, and 
309). Mr. Farley stated that he does not have any responsibility for operating 
OPC's nuclear facilities and that Mr. McDonald does not report to him with 
respect to the operation of Hatch and VogtJe (id. 567 and 568). Mr. McDonald 
stated that he reports to Mr. Dahlberg regarding the operation of OPC's nuclear 
facilities (id. at 613 and 614). 

In a deposition of May 5, 1990, taken in the same Hobby DOL proceeding, at 
pages 13 and 14, Mr. McDonald stated that he has no reporting responsibilities 
to Mr. Farley. In a Memorandum, to Mr. H.B. Hobby of May 15, 1989, Mr. 
Fred D. Williams, the OPC Vice President for Bulk Power Markets, stated: 

Mr. R.P. McDonald reports to A.W. Dahlberg for operation and support activities of Plants 
Vogtle and Hatch. I havc auached a copy of the most recent published organization chart 
showing the reporting. Mr. George Hainton reports to Mr. McDonald. 

The Petition (at 5 and 6) states that Mr. Hobby's claims regarding control of 
operating the nuclear facilities are based upon his having witnessed the day-to
day operation at OPC's corporate offices. Other than Mr. Hobby's observations 
of day-to-day operation, no direct evidence was offered to support the claim 
that Mr. McDonald reported to Mr. Farley regarding the operation of the Hatch 
or VogtIe nuclear facilities. Mr. Hobby acknowledged that he ha~ no personal 

3 Marvill B. Hobby II. Geo'lia PUlWr Co .• Case No. 9()'ERA-30. 
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knowledge that Mr. McDonald received his direction from Mr. Parley (Hobby 
DOL Proceeding Transcript at 239). He does, however, relate observations or 
assertions that he believes strongly suggest that SONOPCO was in control: 

(1) In his Memorandum of April 27, 1989 (Exh. A of the September 
21, 1990 Supplement to the Petition), Mr. Hobby refers to a speCific 
concern with regard to control that was expressed by one of the joint 
owners of the Yogtle facility, the Oglethorpe Power Corporation. 

(2) Page 4 of Mr. Hobby's letter of June 8, 1989, to Mr. D. Wilkinson 
(Attach. 4 to the July 8, 1991 Supplement to the Petition) refers 
to coaching of the GPC corporate staff regarding the organizational 
reporting and control issue. 

(3) Mr. Hobby states that on October 25, 1989, GPC's counsel advised 
him that statements in certain contractual documents should be re
worded to avoid any accusation that SONOPCO was in control (Oc
tober 1, 1990 Supplement to Petition at 3). 

(4) In the October 1, 1990 Supplement (at 1 and 2), the Petitioners state 
that Mr. Parley was responsible for selecting GPC vice presidents 
associated with the SONOPCO project and also decided whether 
to transfer GPC employees from the SONOPCO project located in 
Birmingham, Alabama, to GPC Headquarters, in Atlanta, Georgia, 
even though he was not a GPC employee. 

(5) Mr. Hobby was advised that "[ilt was Mr. Parley who would be 
making the call about the staffing of all GPC nuclear positions. . • ." 
(October 1, 1990 Supplement to Petition at 4). 

(6) The Petitioners state that VogUe project management assumed that 
Mr. Farley, and not Mr. Dahlberg, controlled YogtJe's operation, 
citing two reasons for this assertion: a statement by Mr. McCoy 
during a meeting on YogtJe Unit 1 's Cycle 4 refueling outage that 
the outage philosophy was created by Mr. Farley and others; and 
a taped comment by a former SONOPCO manager stating his belief 
that, in case of a significant event at a GPC facility, the corporate duty 
manager would call Mr. Parley rather than Mr. Dahlberg (October 1, 
1990 Supplement to Petition at 4 and 5). 

(7) The Petitioners assert that Mr. McDonald has reported to Mr. Farley 
on administrative matters since the SONOPCO project was formed 
(July 8, 1991 Supplement to the Petition at 20). 

The NRC Staff has reviewed the materials submitted by the Petitioners to 
support their claims. With regard to Items (1), (2), and (3) previously described, 
the Petition contains expressions of concern that, both within and outside of 
GPC, SONOPCO might be perceived as being in control of GPC nuclear 
operations. Such concerns would not necessarily be unusual during a transitional 
phase when, by necessity, the responsibilities of GPC and SONOPCO could 
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closely coincide. As is discussed in the following paragraphs, the NRC Staff 
has concluded that GPC retained control of its nuclear facilities during this 
transitional phase. 

With regard to Items (4) and (5) above, the DOL depositions and testimony 
do provide some support for the contention that Mr. Farley participated to some 
degree in personnel decisions affecting both SONOPCO and GPC employees, 
including some who were elected as GPC corpomte officers. Mr. Parley was 
Executive Vice President-Nuclear of The Southern Company (parent company 
of APe, GPC, and Southern Company Services) and was expected to become 
President and CEO of the SONOPCO project upon its formation. Therefore, his 
involvement in personnel decisions for employees transferring into or out of the 
SONOPCO project is not unreasonable. Further, Mr. Farley's consultation with 
GPC on other GPC employees does not conflict with any NRC requirements. 
Both Mr. Parley and GPC have provided sworn statements and depositions 
that the ultimate responsibility regarding decisions on assignment of GPC 
employees rested with the authorized GPC management structure (i.e., Dahlberg, 
McDonald, el al.). In fact, GPC vice presidents, as officers of GPC, were 
approved by the GPC Board of Directors. On the basis of this' information, 
the NRC Staff concludes that the Petitioners' assertions about Mr. Farley's 
decisionmaking with respect to GPC employees constitute an insufficient basis 
for NRC action in this matter. 

With regard to Items (6) and (7), above, the Petitioners express a specific 
concern that the Executive Vice President-Nuclear Opemtions was taking guid
ance and direction from the SONOPCO organization, as opposed to taking this 
guidance and direction from the GPC CEO. 

The NRC Staff has reviewed the Vogtle Final Safety Analysis Report, the 
Vogtle licenses, records of an NRC Special Inspection conducted to review 
the SONOPCO management organization, and testimony of key officials taken 
under oath. The NRC Staff concludes that this information established that 
the responsibility for decisions affecting the opemtion of the GPC plants rests 
with the GPC's Senior Vice President-Nuclear Opemtions, Mr. Hairston. While 
Messrs. Hobby and Mosbaugh express concerns in this area, these concerns do 
not warrant a conclusion that SONOPCO was in control. Rather, the NRC 
Staff finds that throughout Phases 1 and 2 of the SONOPCO project, the chain 
of command was from the respective vice presidents for the Vogtle and Hatch 
facilities to Mr. Hairston. Mr. Hairston reported to Mr. McDonald, who reported 
to Mr. Dahlberg, President of GPC. Each of these individuals is an elected 
officer of GPC, and the reporting chain progresses up to the President of GPC. 
Therefore, the NRC Staff concludes that there has been no illegal tmnsfer of 
responsibility from GPC to SONOPCO for the Vogtle or Hatch facilities. 
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B. Alleged False Statements at the January 11, 1991 Meeting (July 8, 
1991 Supplement § IV) 

The Petitioners also assert that Mr. McDonald made false statements during a 
transcribed meeting with the NRC Staff on January 11, 1991. when he discussed 
the formation of SONOPCO. The Petitioners contend that Mr. McDonald's 
statement that "[h]e [Mr. Farley] had no responsibilities for this Administrative 
Support" ('fr. at 42) prior to December 1990 was false. The statement was false, 
the Petitioners claim, because Mr. Farley had been involved in administrative 
matters since the SONOPCO project was formed in November 1988. The 
Petitioners assert that deposition testimony of Mr. Farley taken in a DOL 
proceeding4 on May 7, 1990, verifies that Mr. McDonald's statement was false. 
In his testimony, Mr. Farley describes his involvement in certain administrative 
matters which. the Petitioners assert, conflicts with Mr. McDonald's assertion 
that Mr. Farley had no responsibilities in the area of administrative support 
before December 1990. 

The statement claimed by the Petitioners to be false was not categorical, 
i.e., that Mr. Farley had no administrative responsibilities during Phase 1 of the 
formation of SONOPCO. Mr. McDonald's statements as a whole make clear 
that his point was that Mr. Rlrley assumed new administrative duties beginning 
with the commencement of Phase 2 of the formation of SONOPCO. 

The administrative responsibilities to support the GPC staff during Phase 
1 were described in a letter of agreement between Mr. McDonald and Mr. 
H.A. Franklin, President and CEO of Southern Company Services, Incorporated, 
dated April 24, 1989 (Letter of Agreement). Item 1 of the Letter of Agreement 
provides for administrative services under the direction of Mr. C.D. McCrary, 
Vice President, Administrative Services-Nuclear. These administrative services 
were to support GPC's nuclear staff; and during this period, Mr. McCrary 
J'(,ported to Mr. McDonald with respect to these functions. 

When Phase 2 began and Mr. Rlrley became CEO of SONOPCO, he acquired 
line responsibility for executive oversight of SONOPCO's Administrative Ser
vices group and the Technical Services group. Therefore, when Phase 2 began, 
Mr. Rlrley assumed significant new administrative responsibilities for the Ad
ministrative Services group. Thus, Mr. Farley's role did indeed change. 

Also, prior to the January II, 1991 meeting, it is clear that Mr. Rlrley 
had some administrative responsibilities associated with the formation of the 
SONOPCO project Item 4 of the Letter of Agreement provides for services 
by Mr. Rlrley relating to the anticipated transfer of nuclear operating and 
support activities from GPC to SONOPCO. Such services would include some 
administrative services. Mr. McDonald also worked with Mr. Rlrley, who was 
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the officer in charge of the SONOPCO project office, on the administrative 
aspects of the formation of SONOPCO (1i'anscript for Deposition of Joseph 
M. Farley, May 7, 1990, at 37 and 38). Thus, Mr. Farley assumed some 
administrative responsibilities during Phas~ 1 of the formation of SONOPCO. 

It is not reasonable to interpret Mr. McDonald's statement at the January 
11, 1991 meeting as a categorical statement to the effect that Mr. Farley had 
no previous administrative duties when Mr. Franklin had specifically authorized 
such duties as requested by Mr. McDonald in the Letter of Agreement The 
more reasonable interpretation to be given to Mr. McDonald's statement is 
that, when Phase 2 began and Mr. Farley became CEO of SONOPCO, he 
acquired substantial additional administrative responsibilities, specifically line 
responsibility for executive oversight of SONOPCO's Administrative Support 
group and the Technical Services group. The NRC Staff concludes that because 
it was Mr. Farley's new duties that Mr. McDonald referred to during the January 
11, 1991 meeting with the NRC Staff, Mr. McDonald's statement during the 
meeting cannot be considered false. 

C. Alleged False Statements About Chain of Command (petition § m.2; 
July 8, 1991, Supplement § m) 

The Petitioners state that GPC misled the Commission about the chain of 
command from the Vogtle project's Plant Manager to its CEO before the NRC 
issued the operating license for the facility. 

On March 30, 1989, the Commissioners met to discuss and possibly vote on 
the full-power operating license for Vogtle Unit 2. The Commissioners present 
were Chairman Lando W. Zech, Jr., Kenneth M. Carr, Thomas M. Roberts, 
Kenneth C. Rogers, and James R. Curtiss. The transcript reflects that then
Commissioner Carr expressed concern about the hierarchy between the VogUe 
Plant Manager (i.e., the General Manager) and the Chief Executive Officer 
(CEO), noting that it "looked to me like he was a long way from the CEO.» Mr. 
R.P. McDonald, GPC Executive Vice President-Nuclear Operations, responded 
that (1) he (Mr. McDonald) reported'to Mr. A. William Dahlberg, the GPC 
CEO; (2) Mr. Ken McCoy, Vice President of VogUe, reported to Mr. McDonald; 
and (3) Mr. George Bockhold, then VogUe General Manager, reported directly 
to Mr. McCoy. At the conclusion of the meeting, the Commissioners voted 
unanimously in favor of the license, and the license was issued the following 
day. 

On May 1, 1989, Mr. W.G. Hairston, Ill, Senior Vice President for Nuclear 
Operation, sent the NRC a letter of correction of the transcript, noting that Mr. 
McDonald had 
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inadvertently left out the Senior Vice President of Nuclear Operations. The organization is 
as descnDed on figures 13.1.1-1 and 13.1.1-2 of the Vogtle Fmal Safety Analysis Report. 

The Petitioners claim that Mr. McDonald knowingly made false statements 
to the NRC Commissioners in the presence of Messrs. Dahlberg, McCoy, and 
Bockhold during his response to then-Commissioner Carr in that he "eliminated 
one entire level of management between the plant manager and the CEO." 
Moreover, the Petition asserts that 

Messn. Dahlberg, McCoy and Bockhold should have known that Mr. McDonald's statements 
were false and should have brought this to the immediate attention of the Commission and 
otherwise correded the record before the Commission acted on the Vogtle full power license 
requesL 

In its Response to the Petition of April I, 1991, GPC noted that the Com
mission had been apprised of the company's organization before the meeting 
on March 30, 1989, including the Senior Vice President position, by an amend
ment to the Vogtle Final Safety Analysis Report (FSAR) that was submitted 
November 23, 1988. The amendment described the reporting chain as being 
from Mr. McCoy to Mr. Hairston to Mr. McDonald. GPC's Response also 
indicated that the NRC had reviewed the organizational structure in December 
1988 and issued an inspection report.' In the inspection report, the NRC stated 
that the vice presidents of the Farley, Hatch, and VogtJe facilities reported to the 
Senior Vice President, who reported to the Executive Vice President, and that 
the organization for VogtJe was consistent with the VogtJe FSAR amendment 
submitted in November 1988. 

In its Response, GPC noted further that, during the March 30 meeting, 
Commissioner Rogers stated that he had reviewed the company's organizational 
chart during a visit he made to the plant site. 

Finally, GPC also noted that it had submitted the letter of correction to the 
transcript approximately 2 weeks after receiving the NRC transcript. 

The NRC Staff has reviewed this issue and concludes that Mr. McDonald's 
reply to then-Commissioner Carr was inaccurate in that the transcribed record 
clearly contradicted other documents of record, including the FSAR and NRC 
inspection reports. The inaccumcy was material in that the reply (1) was in direct 
response to the Commissioner's stated concern for an organizational structure 
in which the plant manager appeared·to be "a long way from the CEO," (2) 
could influence the Commission's decision, and (3) could have been considered 
by the Commission in reaching its decision. 

'NRC Inspection Report Nos. So.321/88-41. So.366188-41. 50-424/88-60. 50425/88-77. So.348/88-33. and so. 
364/88-33 (Feb. 7. 1989). 
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The Licensee or its employees would probably not attempt to deliberately 
mislead the Commissioners since the Licensee had previously provided correct 
information. and NRC Staff members were present who presumably knew the 
correct information. Therefore. the NRC Staff believes that Mr. McDonald's 
false statement or omission was not intentional. 

The NRC Staff also believes that, while the statement (and thus the omission) 
was material because it could have influenced the Commission. it was not 
significant because the NRC Staff does not believe this one issue would have 
caused the Commission to reach a different decision. 

On November 7. 1991. the NRC Staff informed ~e Commission of the 
inaccurate information and of the Staff's intent to reply to this issue on th~ 
basis that the statement omitting Mr. Hairston in the organizational structure 
was insignificant. The Commission has concurred in this approach (Staff 
Requirements Memorandum of December 2. 1991. in response to SECY-91-
358). 

In summary. while inaccurate information was given to the Commissioners, 
the NRC Staff does not believe that it was deliberate or significant. Under 
the NRC's Enforcement Policy (10 C.P.R. Part 2, Appendix C), unsworn oral 
statements that are unintentionally inaccurate are not normally acted upon 
unless they involve significant information by a Licensee official. In this case, 
no enforcement action is warranted regarding the oral statement because the 
information was not significant Although we cannot be certain whether the 
other GPC personnel present knowingly made a material omission when they 
failed to correct the false statement, further action to pursue this omission is 
not warranted because of its lack of significance and because no information 
beyond the Petitioners' opinion exists to support the position that the omission 
was intentionally false. 

D. Alleged Routine Entering into ''Motherhood'' (petition § 111.5) 

The Petitioners allege that GPC routinely threatens the safe operation of 
GPC's nuclear facilities by allowing them to enter TS 3.0.3, referred to in the 
Petition as "motherhood." Specifically, the Petitioners state that GPC repeatedly 
allowed the VogUe facility to enter TS 3.0.3 by rendering both trains of safety
related load sequencers for the diesel generators inoperable. The Petitioners also 
allege that GPC did not make the required notifications to the NRC when TS 
3.0.3 was entered. 

VogUe TS 3.0.3 requires that, when a limiting condition for operation (LCO) 
is not met, except as provided in the associated action requirements, action shall 
be taken within 1 hour to place the unit in a mode in which the TSs do not apply 
by placing it in hot standby within the next 6 hours, in hot shutdown within 
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the following 6 hours, and at least in cold shutdown within the subsequent 24 
hours. 

The NRC established TS 3.0.3 to ensure that the reactor plant is shut down in 
a timely and orderly manner when the LCO in the TS for the specific component 
or system is exceeded or when a condition exists that is not addressed by TS 
requirements. The Licensee has satisfied the TS if it performs the final action 
within the time specified in the TS. If the condition requiring entry into TS 
3.0.3 is corrected before commencing or completing the shutdown, the Licensee 
need not initiate a shutdown, or if a shutdown is already initiated, may end the 
shutdown and return the plant to the previous conditions. 

The Commission's regulations for notifying and reporting to the NRC do not 
contain an explicit requirement that an entry into TS 3.0.3, in and of itself, be 
reported. Licensees are required by 10 C.F.R. § 50.72 to notify the NRC within 
1 hour of the initiation of any plant shutdown required by the plant's TS. Thus, 
the NRC is promptly notified of entries into TS 3.0.3 if the plant initiates a 
shutdown as a result of the problem that caused entry into the TS. However, 
there is no requirement to notify the NRC of entries into TS 3.0.3 if a shutdown 
is not initiated. 

The NRC Staff has reviewed entry into TS 3.0.3 through various inspections 
conducted by region-based inspectors and the observations of the permanently 
assigned resident inspector and concludes that GPC does not routinely enter TS 
3.0.3. 

In Inspection Report 50-424,50-425190-19. January 11, 1991, the NRC Staff 
documented that GPC management had indicated that actions for an orderly 
shutdown would not be initiated until at least 3 hours after entry into TS 3.0.3. 
GPC management also indicated that it could perform an orderly, controlled 
shutdown within 1 hour, if need be. GPC has interpreted the action statement 
of TS 3.0.3 to allow 7 hours to be in hot standby, and to accomplish this, the 
shift crew could wait for at least 3 hours after entering the LCO before com
mencing a shutdown. It was also GPC's position that no notifications to the 
NRC were required under these circumstances. GPC's actions in this area did 
not differ significantly from those of other licensees, except that GPC did not 
immediately notify the load dispatchers and did not provide wriuen guidance 
to the operations personnel. In the inspection report, the NRC Staff identified 
the lack of immediate notification as a weakness. On R:bruary 28, 1991, GPC 

liThe NRC conIinned lhat, while OPC did net follow !he actions n:commended in Generic Leuer 87·09 (i.e.. 
notification of the load diJpatcher within the lim hour and performance of a controlled shutdown Ihroughout the 
nat 6 hours). OPC ha, never exceeded the 7·hour time llmitto be in hot .tandby. In NRC Inspection Report 
SG424. SG42SJ'}()'19. the NRC identified u a wcrkncss the failure to notify the load dispatcl!er in any of the 
instancer that a chanse in plant operation had been initiated. 
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responded to this finding by providing written guidance' for the operators to 
use upon entering TS 3.0.3. The NRC Staff reviewed this guidance and, as 
noted in Inspection Report 50-424, 50-425/91-14 dated July 19, 1991, found it 
acceptable. 

The specific example identified by the Petitioners regarding this issue con
cerned GPC's practice in the area of safety-related load sequencers for Vogtle's 
emergency diesel generators. The Petitioners claim that the Licensee failed to 
recognize that the loss of a load sequencer resulted in the entry into TS 3.0.3 
and, thus, required notification to the NRC. 

Each unit at Vogtle has two Engineering Safety Feature Actuation Systems 
(ESFASs) sequencers and both must be operable dwing Modes I, 2, 3, and 4. 
The NRC and GPC personnel determined that removing the load sequencers 
from service could result in entering the LeO for TS 3.0.3 or in entering TS 
Table 3.3-2, depending on which portion of the sequencer system was removed. 
Some of the circuits were included in Table 3.3-2, but the TS did not address the 
remaiJider of the system. The Operations Department had historically linked load 
sequencer outages to the emergency diesel generator LCO of TS 3.8.1.1.b (78 
hours to hot standby). During the NRC's special team inspection documented in 
Inspection Report 50-424, 50-425190-19, GPC determined that TS Table 3.3-2 
and TS 3.0.3 should have applied to sequencer outages. When this determination 
was made, GPC informed the NRC Staff that it had not reviewed past work 
orders for load sequencers. 

At that time, the NRC Staff reviewed both the completed maintenance 
work orders that were performed on the sequencers on Units 1 and 2 and the 
related surveillance tests by the Instrumentation and Control Engineering and 
the Operations Departments. The NRC Staff found several instances in which 
the work performed would have required the load sequencers to be deenergized. 
However, the associated unit was found not to have been in Modes I, 2, 3, or 
4 at the time this work was performed and, thus, no TS LeO applied. 

Similar to the maintenance work order review, the NRC Staff reviewed re
lated Instrumentation and Control Engineering and the Operations Departments' 
surveillance tests. This review did not reveal any examples of the load se-

, The Licensee', wrilIen guidance for 1'5 3.0.3 cnuy wu issued u 1'5 Carilications, 1Vhich arc ,dditicml Plgcs 
that the Uccmee maintains with the 1'5 in the main cmtrol room. The guidance basically ItatCI the following: 
Upon cnuy in TS 3.0.3, the Unit Shift Supervisor Ihould evaluate plant c:onditions and Cmrwlate a course oC 
action, including actions to pn:pue Cor and complete a .. Ce and cmtrolled lhutdown. In CUCI where a high 
degree oC emlidcnce cmts that the tcchnical issucs can be resolved or repain made promptly to reston: canponcnt 
opc:nbility. an Immediate power reduction is noc advisable. However. actiona arc to be taken to ensure that an 
orderly ,hurdown will be completed within the aIlowIble time while repain or atlanptl to nIIolvo opc:nbility arc 
under way. W1lhin the fiJlt hoor. nocilicationa to the load dispald>er and mlJlllgement Ihould be made. If the 
emclition ItiIl cWstl, power reduction Ihould begin no later than 4 hoors into the action (3 hOWl of the allowable 
time remainina). In thole CUCI where it is apparent that n:IOlution of the emclition will not occur within the 
allowable time, an orderly .hurdown will begin Immediately. 
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quencers having been deenergized while in Modes 1 through 4 at the time the 
work was performed and, thus, no TS LCOs applied. 

Accordingly, the NRC Staff has concluded that GPC does not routinely 
threaten the safe operation of the VogUe facility by allowing entry into TS 3.0.3. 
The Petitioners' claim that NRC notification requirements were violated upon 
entry into TS 3.0.3 was not substantiated. 

E. Alleged Ignoring of TS (Petition § m.6) 

The Petitioners claim that GPC routinely endangers the public's safety by 
ignoring TS and that this is illustrated by seven cited examples: 

Example (1) Opening Dilution Valves When Required 10 Be Locked 
Closed (Petition § 111.60) 

The Petitioners state that the Licensee willfully and knowingly violated VogUe 
Unit 1 TSs by opening dilution valves required to be locked closed by TSs. The 
Petitioners claim that the valves were opened while the reactor coolant system 
(RCS) was at mid-loop, and that this placed the plant in an unanalyzed condition 
and created the risk of an uncontrolled boron dilution accident and an inadvertent 
reactor criticality. The Petitioners allege that the valves were opened to expedite 
an outage so that the plant could be placed back on line according to the outage 
schedule. The Petitioners also assert that violating TSs to stay on schedule 
was due, in part, to SONOPCO's philosophy (attributed by the Petitioners to 
Messrs. Farley, McDonald, Hairston, and three SONOPCO Vice Presidents but 
not attributed to Mr. Dahlberg) that outages must be scheduled assuming that 

everything goes right. Everything (alls into place right. That you do not put any cootingency 
or extra time in there ••• (quotation verbatim (rom Vice President McCoy) [petition at 18]. 

The NRC Office of Investigations (01) has investigated this event, which 
occurred in October 1988 during the first refueling outage for VogUe Unit 1. 
The results of that investigation are documented in OJ Report 2-90-001. The 
OJ investigators concluded that TS 3.4.1.4.2 was knowingly and intentionally 
violated by VogUe Operations shift supervisors, with the express knowledge and 
concurrence of ihe Operations Mana~er. In its Report, OJ also concluded that a 
violation of the reporting requirements of 10 C.P.R. § 50.73 occurred, but that 
the evidence was insufficient to conclude that this was a deliberate violation of 
reporting requirements. 

On June 3, 1991, after reviewing the OJ findings, the NRC Staff issued a 
Notice of Enforcement Conference and Demands for Information to GPC and 
the Operations Manager at the time of the incident The NRC Staff also issued 
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on June 3, 1991, Demands for Information to the Operations Superintendent and 
the Shift Supervisor at the time of the incident After receiving and reviewing 
the responses to the four Demands for Information (Demands), the NRC Staff 
held an Enforcement Conference on September 19, 1991, with OPC and the 
Operations Manager. 

Following the Enforcement Conference, the NRC Staff sent letters to the 
Operations Manager, the Operations Superintendent, and the Shift Supervisor 
stating that no additional actions would be talcen regarding their individual 
NRC licenses. The NRC Staff also stated that, although the actions of these 
individuals did not meet NRC expectations, the evi<;1ence was insufficient to 
support a conclusion that their actions in 1988 constituted a deliberate attempt 
to disregard and intentionally circumvent the requirements of the TSs. 

On December 31, 1991, after consultation with the Commission, the NRC 
Staff issued to OPC a Notice of Violation and Proposed Imposition Of Civil 
Penalty of $100,000 (Notice). The Notice set out several violations identified 
during the NRC investigation conducted between February 1, 1990. and March 
19, 1991, including a violation that, contrary to the requirements ofTS 3.4.1.4.2, 
on October 12 and 13, 1988, with Unit 1 in Mode 5, loops not filled, reactor 
makeup water storage tank valves I208-U4-I76 and I2OS-U4-I77 were opened 
in order to add chemicals to the RCS. On January 30, 1992, the Licensee 
responded to the Notice, denied the violations, and protested the proposed 
imposition of the civil penalty. The NRC Staff reviewed the OPC response 
and, on June 12, 1992, issued an Order Imposing Civil'Monetary Penalty of 
$100,000 (Order). On July 9, 1992, OPC responded to the Order, submitted 
payment of the penalty, and noted that it did not plan to continue an appeal of 
this action. 

On the basis of this investigation and subsequent followup, the NRC Staff 
agrees that a violation associated with the operation of these dilution valves 
did, in fact, occur. To this extent, the Petitioner's claim is substantiated and 
the NRC has talcen appropriate enforcement action. However, the NRC Staff 
concludes, after consultation with the Commission, that the evidence does not 
substantiate that this action was willful. Rather, as indicated by the responses of 
the Operations Manager, the Operations Superintendent, the Shift Supervisor, 
and OPC to the NRC's Demands and during the Enforcement Conference, the 
action resulted from an incorrect interpretation of the TS requirement by the 
Operations Manager in 1988. 

The Petitioners state that opening these valves while the RCS was at mid
loop placed the plant in an unanalyzed condition and resulted in risking an 
uncontrolled dilution accident and inadvertent reactor criticality. The NRC Staff 
did find that this action placed the plant in an unanalyzed condition. For this 
reason, in part, the NRC Staff issued the Notice to OPC dated December 31, 
1991, and the Order dated June 12, 1992. 
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With respect to the placement of the plant in a condition that could have 
resulted in an uncontrolled dilution event and inadvertent reactor criticality, the 
NRC Staff reviewed an analysis of this event that Westinghouse later performed 
for GPC. GPC provided the analysis to the NRC Staff on November 21, 1989, 
to support proposed license amendments to change VogtJe TS 3.4.1.4.2. The 
change would allow the valves to be opened under administrative control to 
enable nonborated chemical additions to be made to the RCS during Mode 5b 
(cold shutdown with coolant inventory reduced to the extent that the reactor 
coolant loops are not filled) and Mode 6 (refueling), using a flow path via 
the reactor makeup water storage tank. The results of the Licensee's analysis 
indicated that the minimum acceptable operator action times of 15 minutes for 
Mode 5b and 30 minutes for Mode 6, as specified in the NRC's Standard Review 
Plan (NUREG-0800), would be meL On the basis of this analysis, the NRC 
Staff concluded that the opening of these valves under administrative controls 
with the RCS in a loops-not-filled condition, including the mid-loop condition, 
would not result in an unsafe condition. This conclusion was the basis for the 
NRC Staff's approval of License Amendment Number 28 for Vogtte Unit 1 and 
License Amendment Number 9 for VogtJe Unit 2, each dated ~bruary 20, 1990. 
The responses by GPC and specific individuals indicate that precautions were 
taken when the valves were opened in 1988 to ensure that the valves would 
remain open for no more than 5 minutes. While the NRC Staff is unable to 
conclude that these undocumented controls were in place, the NRC Staff does 
find that the actual amount of time the valves were open was of insufficient 
duration to create a criticality event. Therefore, the NRC Staff concludes that, 
although the TSs in effect at the time were violated, the actual opening of the 
valves in 1988 did not endanger the health and safety of the public. 

With respect to the Petitioners' claim that the valves were opened to expedite 
the outage so that the plant could be placed back on line according to the outage 
schedule. the NRC Staff pursued this issue during the Enforcement Conference 
on September 19, 1991. The NRC Staff did not conclude that this evolution had 
been performed to meet the outage schedule. Although chemical cleaning is a 
desirable process that is advantageous to maintaining radiological exposures of 
plant personnel to levels as low as is reasonably achievable, it is performed at 
the option of the utility. The NRC did not require chemical cleaning before the 
utility restarted the reactor in 1988. If the desire to remain on schedule had been 
the basis for the decision, then the more logical decision for this first refueling 
outage would have been to omit the chemical cleaning step and defer it for a 
subsequent outage. 
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Example (2) Failure to Secure Dilution Valves as Required by TS (Petition 
§III.6b) 

On February 26, 1990, the NRC Staff found that dilution valves, identified 
in previous Example I, were required to be locked closed, but were not locked 
while at mid-loop in violation of TSs. The Petitioners assert that this is another 
example of a willful violation of TSs by Vogtle senior management. 

On February 26, 1990, while Unit 1 was in Mode 5 with reactor coolant loops 
not filled (mid-loop), the NRC Staff found that discharge valve 1-1208-U4-176 
of the refueling makeup water storage tank was closed but was not secured in 
position as required by Action Statement c ofTS 3.4.1.4.2. Instead of installing 
a mechanism to mechanically secure this valve, the Licensee placed a "hold 
tag"ll on the valve, which provided only administrative control to preclude valve 
operation. When the NRC Staff described this condition to the Licensee, Vogtle 
personnel contended that the administrative controls were acceptable to fulfill 
the requirements of the TS that the valve be secured in position. GPC later 
agreed that this method was unacceptable and took action to install a mechanical 
locking device. On April 26, 1990, the NRC Staff issued Notice of Violation, 
50-424, 50-425190-05-01, "Failure to Mechanically Secure Valve 1-1208-U4-
176 During Mode 5 as Required by TS 3.4.1.4.2.C." 

During a subsequent NRC inspection (Inspection Report 50-424,50-425191-
14), the NRC Staff reviewed the Licensee's associated actions and closed this 
violation. The inspectors reviewed the locked-valve procedure, lOO19-C, which 
had been revised to eliminate using a "hold tag" on valves that are required by 
TSs to be secured in position. To secure the valve involved in this violation, the 
Licensee routed a steel cable through drilled holes in the valve handle and then 
mechanically secured the cable to prevent personnel from operating the valve. 
GPC conducted a comprehensive review of all remaining valves required by 
TSs to be secured to ensure that each had a locking mechanism in place. GPC 
committed to provide an appropriate locking mechanism for any valve secured 
by a hold tag and required to be secured by TSs. However, GPC found no other 
valves in that category. 

The NRC Staff concludes that, although a violation occurred, it was an error 
based upon interpretation and was not an example of a willful violation of TSs 
by Vogtle senior management. 

I A ""hold u(" II a 3·lnch by S-Inch red ug that II al1lchcd to a piece of equipment to Indicate that it II nat to 
be operated. Thc Intent of the ""hold tag" IIlndicatcd by Vogtlc', Ac!mInistntivc Proc:cchue 304-C, "Equipment 
Ccanncc and Tagging Proa:durc," which NICI that "[I] hold ug, when al1lchcd to a piece of equipment, prohibils 
thc operation of thlt eqWl'IDcnt In aU cin:umstancca. " 
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Example (3) Miscalculation of Shutdown Margin (Petition § 111.6c) 

In January 1989, two shifts of licensed operators miscalculated, because of 
procedural errors, the shutdown margin for Vogtle Unit I, which was shut down 
at the time. The Petitioners allege that the RCS boron concentration thus became 
"dangerously loW" and that the Licensee did not write a deficiency report, 
conduct a critique, review their actions for conformance to TSs, or submit a 
report to the NRC. 

Vogtle TS 3.1.1.2 requires that a specified minimum shutdown margin be 
maintained when the reactor is in Modes 3 (Hot Standby), 4 (Hot Shutdown), 
or 5 (Cold Shutdown). The required minimum value is specified by graphs of 
shutdown margin as a function of RCS boron concentration. The minimum 
shutdown margin specified in TS 3.1.1.2 is sufficient to ensure, as a most 
restrictive condition, that if a boron dilution accident were to occur during the 
beginning of core life, the operator would have at least 15 minutes to take 
corrective action after the initiation of an alarm caused by source range high 
flux to avoid total loss of shutdown margin. An operator reaction time of 
at least 15 minutes is consistent with the associated accident analyses of the 
boron dilution event in the FSAR. The corresponding surveillance requirement 
in TS 4.1.1.2 requires that the shutdown margin be determined to be greater 
than or equal to the required value at least once every 24 hours by considering 
several factors, including RCS boron concentration, RCS average temperature, 
and xenon concentration. 

At 5:35 p.m. on January 19, 1989, control room operators at Vogtle manually 
tripped the Unit 1 turbine and reactor to enter a planned outage to repair a leaking 
socket weld for the drain line in the loop seal downstream of the pressurizer 
safety relief valve. After the unit was shut down, an extra shift supervisor 
on shift completed Procedure 14005-1, "Shutdown Margin Calculation," which 
must be completed every 24 hours when the plant is in Modes 3, 4, or 5. He 
signed the procedure at 7:13 p.m. on January 19. 1989. However, the extra 
shift supervisor incorrectly completed Data Sheet 2, which applies to conditions 
when the average RCS temperature is equal to or greater than 557°F. This action 
was incorrect because he should have completed Data Sheet 4, which applies to 
conditions related to entering Cold Shutdown (Mode 5). That shutdown margin 
calculation, which was based upon the wrong data sheet, resulted in a calculated 
shutdown margin of 6.6% reactivity (i.e., llkIk)9 a required shutdown margin of 
2.58% llkIk. These results indicated 10 the operators that no boron addition to 
the RCS was required in order to enter Cold Shutdown. 

'Reactivity is defined as !he f'rIctional change in neutron population from one neutron generation to !he IUbscquent 
gencntion. Reactivity is exp=sed malhanatica1ly IS (Kerr - l)1K.rr. or as WI:, where Kerr is !he multiplication 
factor in • nuclear .ystcm expn:saing !he change in !he fission neutron population per generation. 
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On January 20, 1989, at approximately 9:00 a.m., a reactor engineer ques
tioned the apparently low RCS boron concentration of 1333 parts per million 
(ppm). His concern prompted the Licensee to stop the unit cooldown until the 
shutdown margin calculation was verified. At 10:22 a.m., the reactor engineer 
completed a shutdown margin calculation that assumed an RCS temperature of 
68°F and 0% reactivity for xenon worth. His calculation, which did not take into 
account xenon worth, showed that 1800 ppm boron concentration was necessary 
to obtain a shutdown margin of 4.015% !lkIk compared to a required shutdown 
margin of 3.47% !lkIk. This calculation failed to include credit for xenon worth, 
which would have added approximately 3.8% !lkIk to the shutdown margin and 
provided more than an adequate margin above TS requirements without further 
boration. Since no TS limit was exceeded, GPC was not required to submit, 
and did not submit, a written report to the NRC. 

On January 20, 1989, at 1:38 p.m., the on-shift operations supervisor 
recalculated the shutdown margin that had been incorrectly calculated at 7:13 
p.m. on January 19, 1989. The new calculation relied upon plant data in effect on 
January 19 and was based upon Data Sheet 4. The new calculation determined 
that the shutdown margin was 4.185% !lkIk while the required shutdown margin 
is 1.92% !lkIk. 

The NRC resident inspectors reviewed Procedure 14005-1, Data Sheets 2 
and 4, the calculations concerning the data sheets dated January 19 and 20, 
1989, and control room logs for that period. The NRC Staff discussed the 
inspection findings in Inspection Report 50-424,50-425/91-20, dated September 
12, 1991. The inspector found that the shutdown margin calculation performed 
at 7:13 p.m. on January 19, 1989, was incorrect in that the wrong Data Sheet 
of Procedure 14005-1 was used. However, the inspector found no evidence that 
the TS limits on shutdown margin were ever exceeded or that an inadvertent 
criticality could have occurred because the wrong data sheet was used. The 
confusing instructions on Data Sheet 2 of Procedure 14005-1 contributed to 
this error. On March 26, 1989, the Licensee revised this procedure to simplify, 
consolidate, and clarify the data sheets. The inspectors also confirmed that GPC 
failed to write a deficiency card for this event which would have prompted the 
Licensee to perform a followup review of the error. The inspectors reviewed 
the GPC's deficiency card program and found it to be adequate; they could find 
no other instances of a failure to write a deficiency card. 

Thus, the NRC Resident Inspectors determined that violations occurred. The 
extra shift supervisor failed to follow procedures in selecting the data sheet. 
Additionally, a Licensee individual made an error and failed to write a deficiency 
card. 

Although not addressed in Inspection Report 50-424,50-425/91-20, the NRC 
Staff has determined that these violations meet the criteria contained in sections 
V.A. and V.G.1 of the then-effective "General Statement of Policy and Procedure 
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for NRC Enforcement Actions" (10 C.P.R. Part 2, Appendix C) for violations 
for which a Notice of Violation need not be issued. Section V.A allows the 
NRC to exercise discretion in issuing a Notice of Violation for isolated Severity 
Level V violations, regardless of who identifies them, provided the Licensee has 
initiated appropriate corrective actions before the end of the inspection. Under 
section V.G.l, the NRC need not issue a Notice of Violation if the violation 
was identified by the Licensee, is normally classified at a Severity Level IV or 
V, was reported if required, was or will be corrected (including measures to 
prevent recurrence) within a reasonable time, was not a willful violation, and 
was not a violation that could reasonably be expected to have been prevented 
by the Licensee's corrective action for a previous violation. This practice of 
not requiring the issuance of a Notice of Violation when the violations meet 
the aforementioned criteria was adopted by the NRC as a means of encouraging 
licensees to identify and correct violations and to avoid expenditure of limited 
resources for both the NRC and the licensee - resources that could be better 
used in improving safety. 

In summary, the Licensee identified and corrected the shutdown margin 
calculation error, which did not result in the violation of a TS limit and did 
not require a written report to the NRC. Moreover, the corrected calculations 
of the shutdown margin do not support the allegation that the error resulted 
in "dangerously low" boron concentrations in the Res or that it endangered 
the health and safety of the public. The NRC inspectors determined that, even 
though a deficiency card was not written, the Licensee's followup review of the 
error was prompt and had been completed before the end of the inspection. 

Example (4) 'Taking" LERs (Pedlion § 111.6d) 

The Petitioners claim that GPC employees were told, on March 22, 1990, 
to keep planned shutdowns on schedule by "taking" LERs. The Petitioners 
also contend that pressure to remain on schedule would necessarily result in an 
intentional violation of TS and "taking" LERs in order to remain on schedule. 

"Taking" LERs implies that personnel intentionally do not perform actions 
required by a TS at the specified time required by the TS action. At a later time, 
they subsequently acknowledge this action was not performed and then write 
a written report (LER) to address this TS violation. This action would require 
a written report to the NRC as specified in 10 C.F.R. § 50.73. The Petitioners 
allege that this would be done in order to forgo performing the activity required 
by a TS at a time that would cause a schedule delay. 

This issue was reviewed as part of OI's investigation of an alleged intentional 
TS violation with regard to a mode change with an inoperable neutron source 
range monitor (see Example 6 hereinafter). OI's review and findings in this area 
are documented in OJ Report 2-90-012. The OJ investigation did not substantiate 
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the alleged "taking" of LERs. The personnel interviewed stated that they had 
never been instructed to do whatever it takes to stay on schedule. 

On the basis of this investigation, the NRC Staff cannot conclude that Vogtle 
personnel either had a deliberate practice to, or were instructed to, "take" 
LERs to stay on schedule. Similarly, the statements made by the Petitioners 
that SONOPCO's philosophy would necessarily result in managers intentionally 
violating TS and "taking" LERs to remain on schedule were not substantiated 
by the NRC Staff's review. 

Example (5) Surveillance Testing 0/ Containment Isolation Valves 
(Petition § 111.6.e.i) 

The Petitioners claim that the Licensee knowingly concealed a technical 
violation which, if uncovered, would have resulted in a safety-related shutdown 
of Vogtle Unit 1. This technical violation allegedly concerned the failure to 
properly test approximately thirty-nine containment isolation valves in violation 
of TS surveillance requirement 4.6.1.1.a. 

In ~bruary 1990, after operations personnel performed a monthly TS surveil
lance on containment isolation valves and turned in their paperwork, the Shift 
Supervisor recognized an error in that only 2 of 39 valves had been checked. 
The Shift Supervisor directed that all necessary surveillances be performed im
mediately. The Shift Supervisor then examined previous records and found that 
the same error had also been made the previous month. Accordingly, a vio
lation of TS 4.6.1.1.a had occurred. The Shift Supervisor then informed the 
Work Planning Group of the error and this group prepared and delivered a De
ficiency Card to the control room. Since the missed surveillances had already 
been completed by this time, no action was initiated under the TS's LCO (shut
down within 1 hour). The Petitioners state that the Deficiency Card should have 
been initiated earlier by the individual discovering the deficiency and that the 
event was mishandled to conceal the discovery time and to avoid the shutdown 
requirement of the LeO. 

GPC reported this issue in a timely LER 50-425/90-01 dated March 27, 1990, 
and NRC resident inspectors reviewed it as discussed in Inspection Report 50-
424, 50-425190-10. The inspection report notes that the task sheet contained 
in the procedure for performing this task was inadequate. The format of the 
task sheet resulted in cognitive personnel errors because the task sheet was 
unclear as to the number of valves required to be tested. The NRC Staff did not 
issue a Notice of Violation for this event because the aforementioned criteria 
specified in section V.G.l of the then-effective "General Statement of Policy 
and Procedure for NRC Enforcement Actions" (10 C.P.R. Part 2, Appendix C) 
were met. 
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OI investigated the willfullness aspect of this issue and found that willfullness 
was not substantiated. OI reported the results of this investigation in OI 
Report 2-90-012. In this report, OI concluded that the missed surveillance 
had been reported in an LER and resulted from an inadequate Surveillance 
Task Sheet that had listed equipment identification numbers of only two valves 
for the monthly containment integrity check. 01 noted that the NRC resident 
inspectors had reviewed the LER and documented the event without issuing 
a Notice of Violation. OI also noted that the circumstances of this event 
were reviewed during the NRC's special team inspection at Vogtle in August 
1990, which found that the Shift Supervisor did not conceal the true discovery 
time of the missed surveillance in order to avoid a unit shutdown and that 
the Shift Supervisor's actions to initiate an investigation into the adequacy 
of the previous monthly surveillance and to concurrently perform the missed 
surveillances were appropriate. The special team inspection determined that the 
supervisor who identified this potential problem took action to determine if a 
previous surveillance test had been conducted and, at the same time, initiated 
action to perform the missed surveillance tests. Since the surveillance test is 
of short duration, it was completed before the determination was made that the 
previous test had not been completed correctly. Since the surveillance test had 
already been repeated once the inadequacy of the previous test became known, 
a shutdown of the unit at that point was not required. 

On the basis of the NRC Staff's inspections and investigation, the Petition
ers' claim that the Licensee knowingly concealed a technical violation is not 
substantiated. 

Example (6) Changing Modes with Required Equipment Inoperable 
(Petidon § IIl.6.e.U) 

The Petitioners claim that the Licensee knowingly ,concealed another technical 
violation on March 1, 1990, when a change from Mode 5 to Mode 6 occurred 
even though required equipment was not operable. The failure to comply with 
the TS, the Petitioners claim, translated into a 12-hour schedule enhancement 
at a critical juncture. The Petitioners allege that this is an example of a willful 
violation. 

The NRC resident inspectors, an NRC special inspection team, and OI 
investigators reviewed this issue. Results of these efforts are documented in 
NRC Inspection Report 50-424/90-10 dated June 14, 1990, and OI Report 2-
90-012. GPC also documented this event in LER 424J90-004 dated May 11, 
1990. This LER described the violation of TS 3.0.4 on March 1, 1990, when 
Unit 1 entered Mode 6 from Mode 5 with an LCO in effect for a neutron source 
range channel. The LER attributed the root cause to cognitive personnel error 
by the Shift Superintendent who failed to review the back side of the relevant 
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LCO Status Sheet which noted that the mode change was prohibited while the 
source range monitor was inoperable. Moreover, the Shift Superintendent had 
not otherwise recognized the prohibition before authorizing the mode entry. 

The NRC Staff interviewed various personnel involved in the review of plant 
conditions and involved with documentation necessary to change modes. The 
interviews indicated that the Shift Superintendent and the Unit Shift Supervisor 
were aware of an active LCO at the time of the mode change, but neither had 
connected the LCO to a mode restriction. Both of these individuals indicated 
that there had been no 1;lnreasonable emphasis on the critical-path schedule. Both 
denied that they had ever been given any indication or instruction to do whatever 
it takes to stay on schedule. They also indicated that they did not feel undue 
pressure to stay on schedule, particularly not if it meant compromising plant 
safety. TIle mode change did result in a reduction of the critical-path outage 
time. 

The NRC Staff did express a concern associated with the format of the LCO 
status sheet that contributed to this problem. The status sheet is a two-sided form 
with the remarks section on the back side of the form. A cursory review of these 
forms would result in a possible omission of the review of any remarks that may 
be entered on the form. On the basis of the NRC resident inspectors' review, 
the NRC determined that a violation occurred as discussed in Inspection Report 
50-424190-10. A Notice of Violation was not issued however, because the 
aforementioned criteria specified in section V.G.l of the then-effective General 
Statement of Policy and Procedure for NRC Enforcement Actions (10 C.F.R. 
Part 2, Appendix C) were satisfied. 

On the basis of evidence developed during the NRC inspections and OJ 
investigation, the allegation of an intentional violation was not substantiated. 

Emmple (7) Failure to Declare RHR Pump Inoperable and Enter LCD 
(Petition § llI.6.e.iii) 

The Petitioners allege that GPC knowingly concealed a TS violation when 
the "B" residual heat removal (RHR) pump was not declared inoperable after 
cracking of the nuclear service cooling water (NSCW) line. The "A" RHR 
pump was inoperable at the time because of outage work. 

The Petitioners allege that, during the second refueling outage at Unit 1, 
(1R2), with RHR train "A" out of service for maintenance, the RHR train "B" 
pump experienced excessive vibration and the NSCW motor cooler experienced 
a leak at its outlet TS 3.9.8.1, "RHR and Coolant Circulation," was allegedly 
violated because the Operations Department chose not to declare RHR pump 
"IB" inoperable in an effort to mitigate the effect on the critical work path. 

The NRC Staff included this item in the Special Team Inspection discussed in 
Supplement 1 to NRC Inspection Report 50-424,50-425190-19, dated November 
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I, 1991. In section 2.2 of the Inspection Report, the NRC Staff concluded 
that the Vogtle Operations Department had an adequate engineering basis for 
accepting the operability of the RHR pump even with the pump's high vibration 
and the NSCW leak. 

The inspection team also concluded that declaring the pump inoperable would 
not have affected the critical work path; the LCO actions would not have been 
restricted because the containment, except for ventilation, had been isolated as 
required by 1'5 3.9.4. The LCO actions would not have prevented the Licensee 
from continuing refueling activities because the actions to close all containment 
penetrations providing direct access from the containment atmosphere to the out
side atmosphere would have required only closing the containment ventilation 
purge valve, which has an automatic closure signal. Thus, schedule considera
tions could not have motivated the Licensee in this maUer. 

F. Alleged Concealment of Safeguards Problems (petition §§ nI.7a 
and m.7b) 

The Petitioners allege that GPC personnel, including a Vice President and 
General Manager, and a Southern Company Services Manager, knowingly and 
repeatedly hid safeguards problems from the NRC and willfully refused to 
comply with mandatory reporting requirements. The Petitioners further allege 
that the GPC Vice President made false statements to the NRC during an 
Enforcement Conference about the status of safeguards materials in Birmingham, 
Alabama, and that the alleged false statements probably influenced a subsequent 
civil penalty action taken by the NRC. The Petitioners claim that the false 
and misleading information presented at the Enforcement Conference and other 
information withheld from the NRC were highly significant. The Petitioners 
b~lieve that, if the NRC had had the benefit of complete, factual information, 
the NRC would likely have increased the Notice of Violation and Proposed 
Imposition of Civil Penalty in the amount of $50,000 issued to the Licensee on 
June 27, 1990, into the hundreds of thousands of dollars. 

The Petitioners also allege that on July 23. 1990, plant and SONOPCO senior 
management prevented the Site Security Manager from making a Red Phone1o 

notification within 1 hour as required by 10 C.F.R. § 73.71. The Petitioners 
allege that the manager was prevented from making the call in order to delay 
or defuse the NRC·s knowledge of programmatic problems on the part of the 
Licensee regarding the handling of safeguards documents. 

OJ has investigated the allegation that GPC knowingly and repeatedly hid 
safeguards problems from the NRC and willfully refused to comply with manda-

10 A Red Phone refers to a Licenscc', Emezgency Notification System and is used for immediate telephone 
notifications to Ihe NRC', Operation Center in accordance with 10 C.F.R. §§ SO.72 and 73.71. 
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tory reporting requirements. or also investigated the allegation that the GPC 
Vice President made false statements to the NRC in an Enforcement Confer
ence concerning the status of safeguards material in Birmingham, Alabama. The 
results of these investigations are documented in OI Report 2-91-003. The 01 
investigations did not substantiate that GPC withheld pertinent information from 
the NRC at the time of the Enforcement Conference on May 22, 1990, or that 
GPC management impeded the reporting of safeguards events. On the basis of 
the OI investigations, the NRC Staff concludes that the Notice of Violation and 
Proposed Imposition of Civil Penalty of $50,000 were appropriate. 

OI also investigated the allegation that on July 23, 1990, plant and SONOPCO 
senior management prevented the Site Security Manager from making a Red 
Phone notification within 1 hour as required by 10 C.F.R. §73.71. The results 
of the investigation are also documented in OI Report 2-91-003. Specifically, 
the concern was that the Site Security Manager was allegedly prevented from 
making a Red Phone notification for two events. The first event was that a 
safeguards container had been found open and uncontrolled for half an hour in 
Birmingham, Alabama, in November 1989. The second event was that fourteen 
safeguards documents had been found uncontrolled in the SONOPCO offices 
on June 15, 1990. 

For the first event, a violation of the reporting requirements of 10 C.F.R. 
§ 73.71 occurred in 1989 when the uncontrolled container was discovered and 
not reported to the NRC within 1 hour. In 1990, as part of its corrective 
actions in response to an NRC enforcement action, GPC identified the fact that 
a required report for this event might not have been made in 1989. 

GPC's corrective actions in response to the NRC enforcement action also 
identified the second event. GPC's consideration of the reporting requirements 
for the first event was subsequently combined with a similar consideration of 
the need to report the second event. The second event was also not reported 
within 1 hour as required by 10 C.P.R. § 73.71. 

After reviewing OI's investigation results, the NRC Staff concluded that the 
failure to make a timely report on the second event, and the delay in informing 
the NRC Staff of the discovery of the failure to report the first event, were due to 
the GPC's cumbersome system for evaluating corporate security findings through 
the site security organization, rather than being due to any willful attempt to 
impede the reporting process. 

The NRC Staff decided to take no additional enforcement action for these two 
issues. The decision to issue no Notice of Violation for the delay in reporting 
the first event was based upon section V.G.5 of the then-effective "General 
Statement of Policy and Procedure for NRC Enforcement Actions" (10 C.F.R. 
Part 2, Appendix C). This provision of the policy allows the NRC Staff to forego 
a Notice of Violation when a violation is discovered as the result of corrective 
action for a previous enforcement action. Similarly, the NRC Staff considered 
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the violation for the delay in reporting the second event to be an additional 
example of a violation for, which the Licensee had identified and was, at the 
time, taking corrective actions. Therefore, as provided by the aforementioned 
section V.G.5, the NRC Staff issued no Notice of Violation. 

G. Alleged Operation or Radioactive Waste Systems and Intimidation or 
Plant Review Board Members (Petition § nI.8) 

The Petitioners assert that GPC has endangered the public's health and safety 
by operating radioactive waste systems and facilities known to be in gross 
violation of NRC requirements. The Petitioners also state that VogUe's General 
Manager intimidated members of the Plant Review Board (PRB) when they 
attempted to consider if the use of the waste system should be resumed. 

The NRC's Special Inspection Team reviewed this item and discussed its 
findings in Supplement 1 to Inspection Report 50-424, 50-425/90-19, dated 
November 1, 1991. The first assertion regarding improper installation and 
operation of the radioactive waste system is discussed in section 2.1 of the 
Inspection Report. The second part regarding intimidation of PRB members is 
discussed in section 2.7 of the Inspection Report. 

The Petitioners allege that GPC installed and operated a radioactive waste 
microfiltration system without performing an adequate engineering and safety 
evaluation in accordance with 10 C.F.R. § 50.59.n This specific system is known 
as the FAVA system because it is supplied by FAVA Control Systems (FAVA). 

The Petitioners further allege that the material configuration, fabrication, and 
quality of the system did not meet the guidance of Regulatory Guide (RG) 1.143, 
"Control of Stainless Steel Weld Cladding of Low-Alloy Steel Components," 
and the requirements of the American Society of Mechanical Engineers (ASME) 
Code. 

In late 1987, GPC had temporarily installed and operated a system at VogUe 
for removing niobium-95. GPC planned to replace this temporary modification 
with a permanent, high-quality system in the future. 

In R:bruary 1988, GPC experienced difficulty with the temporary system in 
removing colloidal niobium-95 following a reactor shutdown for maintenance 
work. GPC contracted FAVA to help rectify this problem. The Licensee 
corrected the situation by installing a 0.35-micron filter system downstream 
of the existing prefilters. However, a large volume of radioactive waste was 
generated because the 0.35-micron filters rapidly exhibited high differential 

11 rule 10 of the COtU of F~tUra1 R~,u1atioflS. §S0,59. allows licensees to make changes in the facility and 
procedures. or conduct tests or experiments as descn"bcd in the safety analysis report, without prior Commission 
approval, unless the proposed changes involve a change in the TecluUcal Specifications or an unreviewcd safety 
question. 
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pressure and had to be changed frequently. The need to change filters frequently 
also resulted in radwaste department personnel receiving additional radiation 
exposure. 

Upon evaluating the performance of the 0.35-micron filter system, the 
Radwaste Department determined that the best approach to the problem was to 
install a back-flush, pre-coat filter system. However, no operational data were 
available for a system of this type in this specific application. FAVA supplied 
a proprietary Ultra Filtration System (Model No. SFD/E) for testing to evaluate 
whether this was a practical and effective solution to the problem. GPC installed 
the temporary FAVA system before the Unit 1 refueQng outage and operated 
it under Test Procedure T-OPER-8801. The test system kept liquid effluent 
releases well below the TS limits. The Radwaste, Chemistry, and Engineering 
Departments evaluated the test results, and GPC issued a general work order to 
purchase a permanent system. 

In the early part of 1989, the Quality Assurance (QA) Department performed 
an audit and identified a significant audit finding involving a programmatic 
breakdown in the procurement of the temporary FAVA system and a failure to 
meet commitments of the FSAR. That finding prompted the Licensee to remove 
the temporary FAVA system from service. 

In late 1989, the Licensee sought to reinstall the FAVA system under a 
temporary modification because colloidal Cobalt-59 and Cobalt-60 had to be 
removed. The PRB reviewed this temporary modification and several members 
expressed strong objections to it based on the previous QA audit finding. 

These objections prompted the Licensee to submit a Request for Engineering 
Assistance (REA) and perform a safety evaluation in accordance with 10 C.F.R. 
§ 50.59 in November 1989. The Licensee's engineering staff subsequently 
reviewed the November 1989 safety evaluation and found it to be adequate, 
except that it did not properly address the guidance of Regulatory Guide 
(RG) 1.143 regarding the use of polyvinyl chloride (PVC) piping. GPC 
performed another safety evaluation in February 1990 to address this issue and 
the vulnerability of the PVC pipes to radiation degradation. In the February 
1990 safety evaluation, the Licensee specifically stated that the FAVA system 
did not conform to the criteria ofRG 1.143. However, this deviation was found 
to be technically acceptable for several reasons: (1) The design of the FAVA 
system had been previously evaluated and found to be adequate in the REA 
response of November 1989, except for the PVC pipes; (2) the location of the 
FA VA system was inside a shielded watertight vault, which provided adequate 
assurance that any system failures would be contained and would not create the 
potential for offsite releases; and (3) the presence of PVC pipe in the FAVA 
system, although prohibited by RG 1.143, was acceptable based on subsequent 
design reviews because the radiation exposure of the plastic was found to be 
within acceptable limits. 
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Although the testimony of one of the PRB members indicated that the 
temperature effects on the use of PVC in the FAVA system were not adequately 
evaluated before the system was installed, the testimony of the corporate system 
engineer indicated that GPC had considered this before installing the system 
although not specifically documented in the safety evaluation. 

Vogtle management subsequently consulted the NRC resident inspector to 
seek an NRC position on placing the FAVA system back in service. This was 
supplemented with additional information provided by other Vogtle management 
personnel documenting reasons that it should not be placed in service. The 
Licensee forwarded this package to Region nand NRR for review. In March 
1990, following Region nand NRR concurrence during a telephone conference, 
the Licensee placed the FAVA system in service with the following NRC 
stipulations: 

(1) That procedures for operating the FAVA system require that an 
operator be present any time the system is in operation; 

(2) That all hoses to and from the FAVA system be verified to conform 
to RG 1.143; 

(3) That the cover over the FAVA system be securely fastened when the 
system is in operation to ensure that, if a spraying leak developed, it 
would be contained in the concrete vault; and 

(4) That the design of the walls of the auxiliary radwaste building be 
evaluated to determine if a design change was needed to reduce the 
possibility of wall leakage if a hose develops a leak and sprays its 
contents on the walls. 

The Licensee complied with these stipulations upon returning the system to 
operation. 

The review by the NRC indicated that the FAVA system was originally 
ire:talled and operated by the Licensee without an adequate safety evaluation 
and did not meet the guidance in RG 1.143 in that PVC piping was used in this 
system. However, this deficiency was of limited duration and the Licensee, upon 
performing subsequent safety evaluations that were forwarded to and accepted 
by the NRC Staff, concluded that the system was acceptable for use. Given the 
NRC's extensive review, the facts of this matter do not support a conclusion 
that the Licensee willfully violated NRC requirements or willfully operated the 
facility in a manner to endanger public health or safety. 

The Petitioners also contend that VogtIe's General Manager intimidated and 
pressured PRB members during a PRB meeting. The meeting occurred in 
February 1990 to determine the acceptability of the safety analysis for installing 
the FA VA microfiltration system. 

As previously discussed, the Licensee performed several safety evaluations 
for the temporary modification to install the FA VA microfiltration system. 
The NRC Special Inspection Team found through its discussions with PRB 
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members that, while reviewing these safety evaluations, various PRB members 
had expressed reservations on several occasions concerning the acceptability of 
the FAVA system. 

Although various PRB members may have expressed reservations, the in
spection team, in reviewing the PRB meeting minutes regarding this temporary 
modification, identified few instances of the PRB members documenting their 
dissenting opinions. Specifically, the minutes of PRB meeting 90-15, on Febru
ary 8, 1990, documented one PRB member's negative vote and dissenting opin
ions regarding the acceptability of exempting the temporary modification from 
regulatory requirements and the adequacy of the system's safety evaluation. The 
only other example of a dissenting opinion was in the minutes for PRB Meeting 
90-32, on March 6, 1990. This dissenting opinion related to the acceptability 
of voting on the FAVA system installation when the PRB member who raised 
the initial questions and concerns on the operation of the FA VA system was not 
presenL 

During discussions with NRC inspectors, PRB members indicated that, during 
the various PRB meetings concerning installing the FA VA system, they did feel 
intimidated and pressured by the presence of the General Manager at the PRB 
meeting. On one occasion, an alternate voting member felt intimidated and 
feared retribution or retaliation because the General Manager was present at the 
meeting and the PRB member knew the General Manager wanted to have the 
temporary modification approved. However, the PRB member stated that he 
did not alter his vote and felt comfortable with how he had voted. This PRB 
member also stated that he was not aware of any occasions on which he or any 
other PRB member had succumbed to intimidation or any other occasions where 
he or they feared retribution. 

The PRB members informed the General Manager following the meeting 
(PRB 90-15) that several of them viewed his presence as intimidating. On March 
1, 1990, the General Manager addressed this concern by meeting with all PRB 
members to reiterate each member's duties and responsibilities. He specifically 
told the members that his presence at PRB meetings must not influence them 
and that alternates should be selected who would feel comfortable with this 
responsibility. He also addressed the difference between professional differences 
of opinion and safety or quality concerns, and methods for resolving each. 

Thus, the NRC Staff has found that, in one case, a PRB voting member 
felt intimidated and feared retribution because the General Manager was present 
at the PRB meeting. However, this member stated that he did not change his 
vote in response to the General Manager's presence. He stated that the General 
Manager was informed of this issue and met with the PRB to allay fears. The 
information obtained by the NRC Stafr indicated that retribution did not occur. 
The instance involving a member fearing retribution was confirmed, and the 
absence of dissenting opinions in the PRB meeting minutes calls into question 
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the openness of discussions at PRB meetings. However, further discussions with 
PRB members indicated the reason for the lack of dissenting opinions was that 
items are discussed and reviewed until all members were comfortable with their 
decisions. 

NRC resident inspectors at Vogtle frequently attend PRB meetings and have 
found that the subjects are candidly discussed and the issues resolved without 
intimidation or fear of retribution. Consequently, the allegation that VogtIe's 
General Manager intimidated members of the PRB when they attempted to 
determine whether the use of the waste system should be resumed, could not 
be substantiated. 

m. CONCLUSION 

As discussed above, certain concerns raised by the Petitioners were partially 
substantiated. Violations of regulatory requirements have occurred in the 
operations of the Vogtle and Hatch facilities. Notices of Violation and a civil 
penalty have been issued to the Licensee for certain of these violations. To 
this extent, the Petitioners' request for action pursuant to 10 C.F.R. § 2.206 is 
granted. 

However, on the basis of the NRC Staff's review, I conclude that no unau
thorized transfer of the Vogtle operating licenses occurred, and that the GPC 
nuclear facilities are now being operated in accordance with NRC regulations 
and do not endanger the health and safety of the public. Additionally, based on 
the NRC Staff's review of information available to date, I conclude that none of 
the issues decided in this Partial Director's Decision call into question the Li
censee's character, competence, fundamental trustworthiness, and commitment 
to safety with respect to the operation of its nuclear facilities. 

The institution of proceedings in accordance with section 2.206, as requested 
by the Petitioners, is appropriate only where substantial health and safety issues 
have been raised. See Consolidated Edison Co. of New York (Indian Point Units 
1,2 and 3), CLI-75-8, 2 NRC 173, 175 (1975), and Washington Public Power 
Supply System (wpPSS Nuclear Project No.2), 00-84-7, 19 NRC 899, 923 
(1984). As previously discussed, there is reasonable assurance that the Vogtle 
and Hatch facilities now operate with adequate protection of the public health 
and safety. Therefore, I decline to take any further action with respect to the 
issues decided in this Partial Director's Decision. To this extent, the Petitioners' 
request for action pursuant to 10 C.F.R. §2.206 is denied. As provided in 10 
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C.F.R. § 2.206(c), a copy of this Partial Director's Decision will be filed with 
the Secretary for the Commission to review. 

Dated at Rockville, Maryland, 
this 23d day of April 1993. 
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REGULATORY COMMISSION 

Frank J. Miraglia, Acting Director 
Office of Nuclear Reactor 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

DPRM-93-1 

OFRCE OF THE EXECUTlVE DIRECTOR FOR OPERAnONS 

James M. Taylor. Executive Director for Operations 

In the Matter of Docket No. PRM 50-56 

RICHARD P_ GRILL January 8,1993 

The Nuclear Regulatory Commission (NRC) is denying a petition for rule
making (PRM 50-56) submitted by Richard P. Grill on August 16, 1991. The 
Petitioner requested that the NRC amend 10 C.P.R. Part SO, "Domestic Li
censing of Production and Utilization Facilities," and issue new regulations, as 
necessary, to add lightning-induced and other electrical transients to the requrretI 
list of phenomena that licensed nuclear power plants and other nuclear facilities 
must be designed to safely withstand. The petition is being denied because 
the design and construction of existing nuclear power plants adequately protect 
plant electrical systems from the effect of electrical transients, and there is no 
evidence at this time that electrical systems and components have not been de
signed to withstand the effects of electrical transients in such a manner as to 
require additional generic regulatory action. 

TECHNICAL ISSUES DISCUSSED 

The following technical issues are discussed: General Design Criteria 2 & 
4, Appendix A, 10 C.P.R. Part SO; Electrical transients; Lightning protection; 
Nuclear electromagnetic pulse (EMP). 
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DENIAL OF PETITION FOR RULEMAKING 

I. THE PETITION 

In a letter dated August 16, 1991, Mr. Richard Grill filed a petition for 
rulemaking with the NRC. The petition requested that the NRC take the 
following actions: 

(1) Amend the regulations or issue new regulations as necessary to add 
lightning-induced and other electrical transients to the required list 
of phenomena that licensed nuclear power plants and other nuclear 
facilities must be designed to safely withstand; 

(2) Perform a comprehensive study to determine the current state of 
knowledge of electrical transients; 

(3) Perform a study to identify and quantify potential consequences on 
licensed nuclear facilities from electrical transients; 

(4) Require each licensed facility to be analyzed and modified as nec
essary to prevent the compromise of safety-related electrical systems 
by electrical transients; 

(5) Develop regulatory guidance for the protection of safety-related con
trol systems from electrical transients; and 

(6) Determine why this issue was not addressed and resolved in the past. 

ll. BASIS FOR REQUEST 

The Petitioner asserts that (1) because of the complexity of the electrical 
systems in nuclear facilities, there is a need for explicit requirements for 
protection of electrical systems from electrical transients in the provisions of 
Appendix A, "General Design Criteria for Nuclear Power Plants," to 10 C.F.R. 
Part 50; (2) inadequacies exist in the analysis of the electrical system of each 
licensed facility regarding the effects of electrical transients; and (3) a large 
number of alternative paths for the entry of electrical transients into the safety
related electrical systems exist that can only be discovered by performing a 
thorough and rigorous analysis of the entire electrical system. In support of his 
position, the Petitioner states that the Defense Nuclear Agency (DNA) and the 
Defense Communications Agency (DCA) have developed computer programs 
that can be used to analyze the effects of nuclear electromagnetic pulse (EMP) 
on electrical systems. The petition states that these programs can be used to 
determine the effect of electrical transients on safety-related electrical systems 
in NRC-licensed facilities. 

The petition also refers to'a draft regulatory guide that was issued for public 
comment in 1979. This draft guide concerned the protection of nuclear power 
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plants from Iighbling. The petition requests information on the reasons the 
regulatory guide was never issued, even though a draft of it had been issued for 
public comment 

The petition also refers to potential improprieties in the manner that the 
Petitioner was treated by the NRC and its predecessor, the Atomic Energy 
Commission, in the 1970s. These references are separable from the safety 
questions raised by the petition. 

m. PUBLIC COMMENTS ON THE PETITION 

A notice of receipt of the petition for rulemaking was published in the Federal 
Register on December 23, 1991 (56 Fed. Reg. 66,377). Interested persons were 
invited to submit written comments or suggestions concerning the petition by 
February 21, 1992. The NRC received four comments in response to the notice: 
two from private citizens, one from a citizens group, and one from a public 
utility. Three of the commenters supported the petition. The main reasons cited 
by the commenters who supported the petition were: 

One commenter feels that the changes in world conditions increase 
the likelihood of a nuclear device detonation and that nuclear power 
plants must be hardened against EMP from nuclear explosions. 

One commenter believes that efforts by the national defense agencies 
to harden equipment from the effects of nuclear EMP indicate that similar 
efforts are required of civilian nuclear power plants. 

One com menter, a citizen group, believes that electrical transients in 
nuclear power plants present a safety hazard, based upon NRC generic 
communications regarding operational events cause by radio-frequency 
interference (RFI), lighbling, geomagnetica1ly induced currents (OIC), 
and bauery failure. In addition, they believe that the Individual Plant 
Examination of External Events (lPEEE) for Severe Accident Vulnera
bilities program should have included a review of the potential effects of 
lighbling for all licensees, not just those licensees who have experienced 
adverse plant effects from lightning besides loss of offsite power. 

Two of the above three commenters support the petition because of 
the perceived delicate nature of solid-state electronic devices, and the 
belief that these devices wiII not be adequately protected in the absence 
of regulation by the NRC. • 

One commenter, a public utility, was opposed to the petition because 
research has not yet proven the need for any rulemaking, or the extent 
of rulemaking if a need is shown. If the order of proposed actions in 
the petition were accepted, licensees would be required to take actions 
prior to the issuance of any guidance. 

349 



IV. REASONS FOR DENIAL 

. The NRC has considered the petition. the public comments received, and 
other information and has concluded that the issues raised in the petition. though 
valid concerns, do not warrant new Staff regulatory positions for existing plants. 
The following discussions address the issues raised in the petition. 

Upon receipt of the petition from Richard Grill, the NRC Staff reviewed all 
the General Design Criteria of Appendix A to 10 C.F.R. Part 50 to determine 
whether any of them, not just those cited in the petition (Criteria 2, 13, 14, 
17, 18, 19, 21, 22, 23, 24, 29, 63, and 64), should Ix? modified as requested. 
Design Criterion 2 states that "Cs]tructures, systems, and components important 
to safety shall be designed to withstand the effects of natural phenomena 
such as earthquakes, tornados, hurricanes, • •• without loss of capability to 
perform their safety functions," Although lightning is not specifical1y identified, 
it is implicitly included in the natural phenomena for which protection must 
be provided. Criterion 4 states that "[s]tructures, systems, and components 
important to safety shall be designed to accommodate the effects of and to be 
compatible with the environmental conditions associated with normal operation, 
maintenance, testing • • • • These structures, systems, and components shall 
be appropriately protected against dynamic effects • • • and from events and 
conditions outside the nuclear power unit." The environmental ccnditions cited 
implicitly include electrical transients and their sources. Also, qualification 
of safety-related systems and components for the applicable environmental 
conditions is required for conformance with this criterion. Design Criteria 2 
and 4 apply to all safety-related instrumentation, control, and power systems. 
Therefore, the Staff finds that there is no need to modify any of the General 
Design Criteria in order to ensure that the effects of electrical transients are 
considered in the design of these systems. 

The NRC licensing review of operating plants for conformance to General 
Design Criteria 2 and 4 in regard to protection against lightning, switching 
surges, and other electrical transient phenomena was based on the knowledge 
that: (1) established industry design standards and practices were being applied 
in the design of the electrical control and instrumentation systems; (2) the great 
majority of electrical systems and components in nuclear power plants were 
qualified for operability in the electromagnetic environment of these plants on 
the basis of prior operational experience in similar industry applications; and (3) 
the equipment and systems deemed to be particularly vulnemble, such as those 
utilizing solid-state components and circuitry, were required to be qualified for 
opembility in the electromagnetic environment by appropriate type testing before 
being approved for nuclear power plants. 

The NRC next thoroughly reviewed the technicallitemture regarding sources 
of electrical transients. This review and other bases for the Staff's conclusions 
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are documented in an internal NRC report entitled "Report on the Sources and 
Effects of Electrical Transients on the Electrical Systems of Commercial Nuclear 
Power Plant," which is available for public inspection or copying in the NRC 
Public Document Room. It was determined that potentially dangerous electrical 
trnnsients are not generally trnnsmitted to electrical systems or components in 
the power generation plant from the power trnnsmission system. There are only 
four physical mechanisms by which an electrical transient can be transmitted 
to an electrical system or component, all of which are well documented in the 
technical literature and are generally considered in the design of nuclear safety
related electrical systems. First, the transient may enter via a transmission 
line that carries power or data to or from the system or component. Second. 
the trnnsient can enter via capacitive (electric field) coupling of the system or 
component to the source of the trnnsient. Third. the transient can enter via 
inductive (magnetic field) coupling of the system or component to the source of 
the trnnsient. Finally. the transient can be caused by ionized particles impinging 
on the system or component. The NRC finds that the present consideration of 
these effects is sufficient to ensure safe operation of nuclear power plants with 
analyses conducted on a system- or component-specific basis. There is no need 
to perform a comprehensive analysis of the entire electrical system of a nuclear 
power plant. 

Based on a review of the technical literature. it appears that analyses of 
components and systems have been conducted and have effectively prevented 
electrical trnnsients from significantly affecting the operation of nuclear power 
plants for the electromechanical-controls-based systems typically 'employed at 
licensed U.S. nuclear power plants. In addition. the NRC has required licensees 
to perform additional testing of solid-state control components and systems that 
specifically targeted the potential for problems to be caused by electrical tran
sients. These considerations provide a sufficient basis for the NRC to conclude 
that electrical trnnsients have been adequately considered in the licensing of 
existing nuclear power plants. 

The NRC then reviewed 177 operating events that were attributed to lightning 
from 1980 to 1991. a period representing' approximately 967 operating years. 
to determine whether any of these events might indicate that nuclear safety
related electrical systems and components have not been adequately protected 
from power-line transients. capacitively coupled transients. and magnetically 
coupled trnnsients. This review is also contained in the previously referenced 
internal report. Ten of these events were also analyzed in NUREG/CR-3591, 
"Precursors to Potential Severe Core Damage Accidents," vol. 1 (July 1984), and 
NUREG/CR-4674, "Precursors to Potential Severe Core Damage Accidents," 
vol. 2 (December 1986); vol. 6 (May 1988); vol. 8 (July 1989); vol. 12 (August 
1990). None of these incidents resulted in a significant risk of core damage. 
Based on this review, it was determined that the existing level of protection 
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against electrical transients is sufficient to protect against failure of nuclear 
safety-related electrical systems. It should be noted that the electrical transients 
created by lightning can be more severe than any other source of electrical 
transient except nuclear EMP. 

The effect of nuclear EMP on nuclear safety-related electrical systems has 
been studied by the NRC. This investigation is documented in NUREG/CR-
3069, "Interaction of Electromagnetic Pulse with Commercial Nuclear Power 
Plant Systems" (February 1983). It was determined that a high-altitude nuclear 
explosion would not prevent the safe shutdown of a nuclear power p]anL 
Therefore, it is not necessary to analyze nuclear safety-related electrical systems 
with the programs developed by the DNA and DCA. In addition, these programs 
were written to determine the effects of ionizing radiation on electrical systems 
and components, an effect known as system-generated EMP (SGEMP). A 
civilian nuclear power plant would only be exposed 'to SGEMP in the event 
of a near or direct strike with a nuclear weapon. Nuc]ear power plants are not 
required to be designed to survive the effects of a near or direct nuclear weapon 
strike. 

Some of the Petitioner's concerns will be further addressed in the individual 
plant IPEEE reviews. Because the NRC has previously determined that ad
ditional regulation of lightning protection is not cost-justified, lightning is not 
required to be specifically considered in the IPEEE program unless there have 
been plant-speCific effects. For those licensees where, based on operating expe
rience, lightning strikes are likely to cause more than just loss of offsite power, 
further examination of lightning effects is expected, including a determination 
of whether any plant modifications are required. Licensees have been notified of 
this position by Supplement 4 to Generic LeUer 88-20, which includes NUREG-
1407, "Procedura] and Submittal Guidance for the Individual Plant Examination 
of External Events (lPEEE) for Severe Accident Vulnerabilities" (June 1991), 
as guidance. However, operating events that have been studied to date have 
not revealed any significant concerns. Therefore, there is no need to extend the 
IPEEE review to consider other potential effects besides loss of offsite power 
to plants that have had no operating experience with such effects, as requested 
by one commenter. 

The on-going Staff reviews of advanced light-water designs are more focused 
in regard to the application of General Design Criteria 2 and 4 in the review of 
these designs for protection against electrical transient phenomena. The NRC 
Staff is reviewing the advanced designs against the Electric Power Research 
Institute's (EPRI) requirements that address lightning protection, grounding, 
surge withstand capability, electromagnetic interference (EMI), and electrostatic 
discharge. EPRI's requirements are based upon good engineering practices 
and established industry standards. The NRC Staff is also evaluating the 
above criteria for inclusion iIi the "Inspection, Tests, Analyses, and Acceptance 
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Criteria/Design Acceptance Criteria (ITAAC/DAC)" verification programs that 
will be implemented on advanced designs. More information on this subject 
is provided in SECY-92-53, "Use of the Design Acceptance Criteria during 10 
C.F.R. Part 52 Design Acceptance Reviews," which is also available in the NRC 
Public Document Room. 

Copies of NUREG-1407, NUREG/CR-3591 , NUREG/CR-4674, and 
NUREG/CR-3069 may be purchased from the Superintendent of Documents, 
U.S. Government Printing Office, P.O. Box 37082, Washington, DC 20013-
7082. Copies are also available from the National Technical Information Ser
vice, 5285 Port Royal Road, Springfield, VA 22161. A copy is also available 
for inspection and copying for a fee in the NRC Public Document Room, 2120 
L Street, NW (lower level), Washington, D.C. 

The Petitioner also requested the reason that the Draft Regulatory Guide RS 
705-4, "Lightning Protection for Nuclear Power Plants," was never issued in 
final form. The Advisory Commiuee for Reactor Safeguards (ACRS) requested 
on February 3, 1981, that a risk assessment be performed to determine whether 
the draft regulatory guide would be cost-effective. This risk analysis indicated 
that implementation of the guide would not be cost-effective. In addition, mea
surements of surge arrester current magnitude that are reported in the technical 
literature indicate that there is no apparent basis for the position adopted in 
the guide that a 12D,OOO-ampere surge arrestor is required to protect nuclear 
safety-related electrical systems and components from power-line transients. fur 
example, one study (Gaibrois, G. L., ''Lightning Current Magnitude Through 
Distribution Arresters," IEEE Transactions on Power Apparatus and Systems, 
Vol. PAS-loo, No.3 March 1981) indicates that 0.07% of measured surge ar
rester currents exceeded 100,000 amperes for a sample size of 2488 distribution 
surge arresters. These currents would be higher than transmission-line surge 
arrester currents because distribution lines do not typically have shield wires. 
Implementation of the draft regulatory guide would have imposed an economic 
burden on licensees, and the Staff did not find sufficient safety benefit to justify 
such a burden on them or their ratepayers. 

On the matter of the potential improprieties in the treatment of the Petitioner 
or his concerns by the NRC or its predecessor, the questions raised have been 
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referred to the Office of the Inspector General for appropriate consideration and 
disposition. 

For the reasons cited above, the NRC denies the petition. 

Dated at Rockville, Maryland, 
this 8th day of January 1993. 
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James M. Taylor 
Executive Director for Operations 
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CU-93-12 

In the Matter of Docket No. 50-312-DCOM 
(Decommissioning Plan) 

SACRAMENTO MUNICIPAL UllUTY 
DISTRICT 

(Rancho Seco Nuclear Generating 
Station) May 26, 1993 

The Commission denies Sacramento Municipal Utility District's motion for 
reconsideration of CLI-93-3, in which the Commission granted the Environ
mental and Resources Conservation Organization discretionary intervention, ad
mitted one contention, and permitted amendment of another in a proceeding to 
consider a proposed order approving a decommissioning plan for, and authoriz
ing decommissioning of, the Rancho Seco Nuclear Generating Station. 

RULES OF PRACTICE: STANDING TO INTERVENE 

The Commission has the authority to grant intervention, as a matter of 
discretion, pursuant to the Commission's authority to hold hearings and to permit 
participation in its proceedings. 
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RULES OF PRACTICE: MOTIONS FOR RECONSIDERATION 
(RAISING MATTERS FOR THE FIRST TIME) 

The Commission rejects an argument raised for the first time in a motion for 
reconsideration as a basis for reconsideration of its admission of a contention. 

RULES OF PRACTICE: CONTENTIONS (LATE-FILING 
REQUIREMENTS) 

The provisions of 10 C.F.R. § 2.714(b)(2)(iii) with respect to the filing of 
contentions based on differences between data and conclusions in the Staff's 
environmental review documents and the licensee's or applicant's environmental 
report are not intended to add or remove from consideration any factor to be 
balanced in the determination of the admissibility of a late-filed contention under 
10 C.F.R. §2.714(a). 

RULES OF PRACTICE: CONTENTIONS (LATE-FILING 
REQUIREMENTS) 

Late-filed contentions, including those filed on subsequently issued NRC 
environmental review documents, are subject to the late-filed criteria set out 
in 10 C.F.R. § 2.714(a)(I)(i)-(v). 

RULES OF PRACTICE: CONTENTIONS (LATE-FILING 
REQUIREMENTS) 

Even without a showing that the Staff's environmental review documents 
significantly differ from the applicant's environmental report, a petitioner may 
be able to meet late-filed contention requirements, e.g., by presenting significant 
new evidence not previously available. 

RULES OF PRACTICE: CONTENTIONS (LATE-FILING 
REQUIREMENTS) 

A showing that the Staff's environmental review documents significantly 
differ from the applicant's environmental report, although ordinarily sufficient to 
show good cause for lateness, is not in itself sufficient to make an environmental 
contention admissible, because the petitioner must still meet the other criteria 
in 10 C.F.R. § 2.714(a). 
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RULES OF PRACTICE: CONTENTIONS 

A generic environmental impact statement on decommissioning cannot be 
categorized as an "applicant's document" for purposes of 10 C.P.R. 
§ 2.714(b)(2)(iii). 

MEMORANDUM AND ORDER 

Sacramento Municipal Utility District (SMUD or Licensee) has filed a motion 
for reconsideration of the Commission's Memorandum and Order, CLI-93-3, 
which granted Environmental and Resources Conservation Organization (ECO) 
discretionary intervention, admitted one contention, and permitted an amendment 
of another. 37 NRC 135 (1993). This proceeding involves ECO's challenge to 
the Nuclear Regulatory Commission (NRC) Staff's proposed order approving 
a decommissioning plan for, and authorizing decommissioning of, the Rancho 
Seco Nuclear Generating Station (Rancho Seco). For the reasons set forth below, 
we deny SMUD's motion for reconsideration. 

The Licensee premises its motion for reconsideration on essentially four 
bases.l rlI'St, the Licensee argues that the Commission should reconsider its 
determination to grant discretionary intervention because ECO has not met 
the standards required for discretionary intervention set out in Commission 
jurisprudence. Second, the Licensee argues that the Commission improperly 
admitted the contention regarding loss of offsite power (LOOP) because the 
LOOP issue does not raise a material issue of law or fact and is unrelated to 
any ECO interest, and because ECO has not demonstrated a significant ability 
to contribute to the record on this issue. Third, the Licensee maintains that to 
allow Eoo the opportunity to file an amended contention regarding SMUD's 
decommissioning funding plan is patently unfair and prejudicial to the Licensee. 
Fourth, the Licensee argues that allowing the adjudication to remain open for the 
specific purpose of allowing contentions to be filed on the Staff's environmental 
review documents is inconsistent with Commission regulations. 

The Staff supports the Licensee's motion with respect to the first three noted 
objections for essentially the same reasons presented by the Licensee.2 The Staff 
does not seek reconsideration of the fourth matter because the Staff believes 
that the relief provided by the Commission is consistent with Commission 
regulations. ECO opposes the Licensee's motion.' 

1 Licatsee'. Motion for Reconsideration, March 10, 1993. 
2 NRC Staff'. Support of Uccnscc'. Motion for Rccmsidcralion, March 26, 1993. 
'ECO'. Answer in Opposition 10 Uc:cnscc'. Motion for Reconsideration, Mud! 26, 1993. 
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AnaJysis 

For the reasons set out in more detail below, SMUO has failed to identify any 
error or abuse of discretion by the Commission in deciding CLI-93-3. Although 
SMUO asserts that its interests are compelling and that our decision is highly 
prejudicial, SMUO has not articulated any specific harm that it is suffering as 
a result of our order. 

1. Discretionary Intervention 

In CLI-93-3, we granted ECO discretionary intervention because ECO pre
sented several difficult questions which, if resolved in its favor, would support 
standing. We also found that ECO had submitted one viable contention. In 
addition, we stated that the Commission is presently reviewing the process for 
review and approval of decommissioning plans, including the timing and scope 
of public participation in the decommissioning process. CLI-93-3, 37 NRC at 
141. The decision to grant ECO intervention, without resolving the question of 
standing as of right, rested on our discretionary authority to hold hearings and 
to permit participation in our proceedings. The Licensee does not challenge this 
authority. 

Nonetheless, the Licensee asserts that we ignored our own standards and 
precedents in granting ECO discretionary intervention in this instance. We 
disagree. Cases cited by the Licensee, including Portland General Electric 
Co. (pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 
(1976) (hereinafter Pebble Springs) are consistent with our decision to grant ECO 
discretionary intervention. As we stated in Pebble Springs, it was expected that 
the practice of granting discretionary intervention should develop "not through 
precedent, but through attention to the concrete facts of particular situations." 4 
NRC at 617. 

Although ECO did not establish a clear case for standing, ECO averred 
certain arguments that would support its standing. The standing issue posed 
questions of first impression in the context of a Staff decommissioning order. 
Resolution of those questions might have little, if any, future application in 
view of the Commission's current examination of the process for approving 
decommissioning plans. Thus, in this instance we have determined that it is in 
the public interest to resolve the particular matters raised by the Petitioner rather 
than to expend any further resources resolving the difficult questions regarding 
ECO's standing as of right. 

In reaching our decision, we also took into account whether ECO had raised 
potentially litigable matters in this proceeding. The Commission admitted 
one aspect of ECO's environmental contention regarding the probability of a 
LOOP and has permitted ECO to amend its contention regarding the funding 
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plan. Although both the Starr and Licensee argue that ECO is not capable of 
making a substantial contribution on either of these matters, such a conclusion 
is premature. 

The questions of whether a genuine issue of material fact remains regarding 
the LOOP contention and whether ECO has submitted an admissible amended 
funding plan contention are before the Licensing Board. If ECO establishes 
litigable matters with respect to either of these contentions, it will clearly be 
in the public interest to resolve these matters, which involve the adequacy of 
the Licensee's discussion of credible accidents in the Environmental Report, 
and to determine whether SMUD has provided adequate financial assurances 
for funding decommissioning. On the other hand, if neither contention survives 
further scrutiny under the applicable provisions of 10 C.F.R. § 2.714(b)(2) or 
§2.749, then such matters will be dispensed with promptly. 

In sum, we gave due consideration to the Pebble Springs criteria and the 
particular circumstances of this case in formulating our order. Thus, we 
decline to reconsider our determination to grant ECO intervention as a matter 
of discretion. 

2. Admissibility of the Environmental Contention 

ECO's environmental contention alleged, in part, that SMUD's Environmen
tal Report is inadequate because SMUD's discussion of radiological impacts 
appears to rely merely on general NRC regulations, guidance, and reports. As 
an example, ECO alleged that SMUO's discussion of the probability of a LOOP 
is inadequate. In CLI-93-3, we admitted ECO's contention that there is no refer
ence to a particularized study to allow independent verification of the conclusion 
that the probability of a LOOP is less than once in 20 years. CLI-93-3, 37 NRC 
at 146. 

SMUD argues that this mauer was not raised on appeal by ECO.4 SMUD 
is incorrect. On appeal, ECO argued that the Licensing Board erred by 
not considering ECO's specific examples of alleged deficiencies in SMUD's 
Environmental Report. Although ECO did not restate the specifics of ECO's 
objections to SMUD's discussion of the LOOP, ECO referred in its appellate 
brief to the pages of ECO's supplemental petition that, according to ECO, the 
Licensing Board failed to consider.5 The cited portions of ECO's supplemental 

4 SMUD Motion at 8. 
5m IIIpport of ila argument that !he Ucauing Boud improperly denied the aclmiuibility of £00'. cnvironmenul 

contention, ECO ltated that "ECO spclls out in peat dcuil!he vuiOUl rcquiranc:nlS for an environmenul report. 
£00 [Ammclment and] Supplement [10 Petition for Lcm: 10 lnIerYcne and Request for Hearin8, Iune 29,1992, 
at]I~28. And ECO discussed in great cIctailthe vuiOUl wars [in which] !he enviromnc:nlSl report did not meet 
thOllC nquilanents • • • • Hiving previously apeIlcd out those dutica ••• there is noIhina further for £00 10 
haw done." £00 Bridln Suppozt of Appeal (rem lBp·92·23, Sepccm&c:r 8,1992, at 3~31. 
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petition included ECO's allegation that there is no reference to a particu1arized 
study in SMUO's Environmental Report to allow independent verification of 
SMUO's conclusion regarding the probability of a LOOP. 

In its motion for reconsideration, SMUO presents a new argument regarding 
the LOOP - that the probability of a LOOP is immaterial and, thus, ECO has 
not raised a valid contention.' This is not the argument that SMUO provided 
in its answer to ECO's supplement when SMUO addressed ECO's reference to 
the probability of a LOOP.' Had SMUO made these arguments to the Board, it 
might have defeated admission of this contention. Nevertheless, SMUO is free 
to pursue this new line of argument before the Licensing Board in resolving 
any remaining matter regarding this contention,' We decline to reconsider our 
determination to admit ECO's environmental contention with respect to the 
probability of a LOOP. 

3. Amending the Funding Plan Contention 

In CLI-93-3, we permined ECO to amend its contention challenging the 
adequacy of SMUO's proposed funding plan because there was sufficient 
confusion in the proceedings below as to whether ECO could raise the objections 
to the funding plan in a proceeding other than the instant one. Both Staff and 
Licensee insist that ECO was responsible for the confusion and that it was clear 
that any such objections had to be raised in this proceeding, We disagree. We 
found that the confusion apparently stemmed from the handling of an earlier 
SMUD request for, and Staff consideration of, an exemption from complying 
with the funding requirements in 10 C.P.R. § SO.7S(e)(I)(ii), See CLI-93-3, 
37 NRC at 148-49. Oue to a subsequent change in Commission rules in July 
1992, an exemption was no longer necessary and, thus, was no longer being 
considered by Staff.' Nevertheless, the Licensing Board still concluded that 
ECO's comments regarding the funding plan would be considered when Staff 
determined whether to grant SMUO's exemption request. and, for this reason, 
the Licensing Board concluded that the "crux of ECO's concern ••• has been 
fulfilled." LBP-92-23, 36 NRC 120, 137 (1992), 

'SMUD'. Million .t B-9, The St.d!". argumenta aupporting SMUD'. million also pose objcaions raised for !he 
lim time on rccauidcntion. 
'Licaucc'. Answer to ECC'. Amendment and Supplement to Petition for Leave to Intcm:ne and Rcqucst for 

Hcaring,luly B, 1992, .t 21·22, 
• A!lhous/l_ have already .c!mitlcd the ori&ina1 c:ontc:ntion u _ dcciclcd in CU·9]·3, we leave for the Ucmaing 

Boare! to dctcnnine if the fUJ1hcr amendment to !he c:ontc:ntion is .dmissible and to determine if a gc:nuine issue of 
mataW fact remains regarding !he probability cia LOOP, The Ucensing Board ahould also cIcIerminc if ECC'. 
amended c:ontc:ntion nisei maners that were not clcpendent on the analysis of !he probability cia LOOP, To !he 
Clttent that ECC nisei issues that could have been nised before because !hey arc not dependent on the new 
information provided regarding the probability of a LOOP, ECO must meet the criteria for blO-lilcd c:ontc:ntions_ 
'aJ-9J.3,37 NRC at 149 (citing Prchcuing Confermcc Transcript at 140). Sc. Fmal Ru1c, Dccommillioning 

Funding for PRmatwdy Shut Down Powa- Rcacton, 57 Feci. Reg. 30.383 Culy 9, 1992). 
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In its motion for reconsideration, SMUD maintains that Staff made it clear 
that there would not be another proceeding in which ECO could challenge 
the funding plan and such contentions must be raised here. In support of 
this argument, SMUD quotes the NRC Staff's response to ECO's contention 
regarding the funding plan: 

ClJapter S and Appendix C of SMUD'. decoounissioning plan provide SMUD'. funding 
plan. The NRC rufe is reviewing that proposal. Approval of the elDlding plan will be in the 
Order or by Itparalt approval. ECO provides no basis to contest the adequacy of SMUD'. 
eunding plan in this proceeding, and iu adequacy, therefore, cannot be a contentioo berein.10 

Staff's mention of a "separate approval" does little more than raise further 
confusion as to whether there would be a separate proceeding in which ECO 
could challenge the funding plan. Moreover, ECO indicated its intent to 
challenge the adequacy of the funding plan.ll Thus, we decline to reconsider 
our determination to permit ECO to amend its funding plan contention. 

SMUD also argues that if ECO is permitted to amend its funding plan 
coritention, the amendment should be limited to matters related to the exemption 
request We leave to the Licensing Board to determine whether ECO has 
presented issues that go beyond the scope of the adequacy of the funding plan 
and, if new matters are raised, whether such new matters meet the late-filed 
criteria listed in 10 C.F.R. § 2.714(a)(1)(i)-(v). 

4. Staying Issuance of the Decommissioning Order 

In CLI-93-3, we ordered the Staff to withhold issuance of the decommission
ing order until after the Licensing Board has completed both its review of the 
admissibility of any amended or late-filed contentions and has held a hearing 
or otherwise resolved any litigable matter that may be raised. 37 NRC at 152. 
We provided for a pre-effectiveness hearing based on the totality of the circum
stances presented in this instance. Because the Staff's environmental review 
documents had not been issued, we recognized that contentions might be filed 
by ECO pursuant to 10 C.F.R. § 2.714{b)(2)(iii) after the Staff had completed its 
environmental review. Thus, we permitted a reasonable opportunity for consid-

10 SMUD'I MociOllat 11·12 (cmpbuiJ added) (quoting NRC Staff Response 10 ECO'I Supplanent 10 Ita ~ 
for Leave 10 IDIcnmc and Request for Hcuin,.luly 10. 1992, at 27). 
l1~e.e.r .• Prcbcarin,CaUcrcnccTransaiptlt 141 (July 14, 1m) (Counsel forECO llated !hat it fOlllld "Ihat!he 
decammissionina plan funding mangcmc:nt!hat !he ltaff originally proposed 10 approve is fun of conIDdictions, 
lUlCCltainliea. and cmuina radiological and environmental risks due 10 !he period of time of fundina; therdcm:. 
[!he fundin, plan] should be tejected.· Mon:over. counsel for ECO IIlated at !he prcheuina conference lhat ., am 
not hen: tJying 10 alUck u m:ryme hu m:oanizcd, !he clecanmisaionina fundin, plan itaclf. That is a acpuate 
proc:ecding .••• [W]hi1e it is Ilill. aepuate proceecIina. !hey [Staff and SMUD] are criticizing me for not havin, 
raised [ECO'I cha1Jcn&es to !he fundin, plan) in !he c:onle1t of this proc:ecdina also.· 14. at ISO. 
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eration of such contentions consistent with our grant of intervention as a matter 
of discretion and our determination to permit a prior hearing on litigable mat
ters. The Licensee has not shown any specific support for its argument that 
our determination has caused it considerable hardship. Therefore, we decline to 
reconsider this portion of our order. 

In the alternative, SMUD argues that (I) the Commission should direct 
the NRC Staff to conclude its environmental review promptly and (2) the 
Commission should clarify that ECO must show that the new Staff documents on 
which ECO submits late-filed contentions contain data and conclusions that differ 
significantly from the data or conclusions in SMUD's environmental report and 
the NRC's Generic Environmental Impact Statement on Decommissioning of 
Nuclear Facilities (NUREG-0586) (hereinafter GElS). With respect to SMUD's 
first request, we note that CLI-93-3 was not intended to delay issuance of the 
Staff's environmental review documents. Thus, when the Staff completes its 
review, the Staff's assessment or other environmental review documents should 
be issued promptly. 

With respect to SMUD's second request, the Commission emphasized in CLI-
93-3 that 10 C.F.R. § 2.714(b)(2)(iii) of our regulations expressly provides for 
the filing of supplemental or amended contentions if the Staff's environmental 
review documents contain data or conclusions that differ significantly from the 
data or conclusions in the Licensee's environmental documents. See CLI-93-3, 
37 NRC at 153-54. We also stated that any such contentions are subject to the 
late-filed criteria listed in section 2.714(a)(I)(i)-(v). Apparently, SMUD believes 
that the provision in section 2.714(b)(2)(iii), referring to contentions that may 
be filed on the Staff's environmental review documents, adds a sixth factor to 
the existing five factors that must be considered when determining whether a 
late-filed contention is admissible pursuant to section 2.714(a)(1)(i)-(v). SMUD 
argues that in addition to meeting the five factors listed in section 2.714(a)(l)(i)
(v), ECO must also show that the Staff's documents significantly differ from 
both applicant's environmental documents and the GElS. Although information 
regarding the difference between the applicant's environmental report and the 
Staff's environmental review documents is relevant to the "good-cause" factor, 
section 2.714(b)(2)(iii) neither adds nor removes from consideration any factor 
to be balanced in the determination of the admissibility of a late-filed contention 
pursuant to section 2714(a). 

The Commission promulgated changes to section 2.714, effective in Septem
ber 1989.1l One significant change to this section is that the Commission 
now requires the petitioner to provide sufficient information with its proffered 

12 F..,al Rule, Rules of Practice for Domestic Licensing Proceedings - Procedunl C!anges in \he IIcuing Process. 
54 Fed. Reg. 33.168 (Aug. 11.1989). Gff'd IUb 110m. UNofi o/CoN:ertud Scuwln. NRC. 920 F.2d SO (D.c. 
cu. 1990>. 
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contention "to show that a genuine dispute exists with the applicant on a ma
terial issue of law or facL" 10 C.F.R. § 2.714(b)(2)(iii). As a general matter, 
in making this showing the petitioner must reference specific portions of the 
application that the petitioner disputes or the reasons for the petitioner's belief 
that required information is omitted. On environmental matters this showing 
must include a reference to the specific portion of the applicant's environmental 
report that the petitioner believes inadequate. However, the Commission ex
pressly recognizes that if data and conclusions in Staff environmental review 
documents significantly differ from the data and conclusions on a material issue 
in the applicant's environmental report, the petitioner could raise a genuine issue 
by referring to those portions of the Staff's environmental documents that the 
petitioner disputes. See 10 C.F.R. § 2.714(b)(2)(iii). 

In promulgating this change we did not alter the criteria to be considered when 
determining the admissibility of a late-filed contention, but merely emphasized 
that prior agency case law makes it clear that any late-filed contention. including 
those filed on subsequent NRC environmental review documents, are subject 
to the late-filed criteria set out in section 2.714(a)(1)(i)-(v).13 We did not 
mean to imply that a showing that the Staff's environmental review documents 
significantly differ from the applicant's environmental report is always necessary 
to raise a good contention. Even without such a showing, a petitioner may 
still be able to meet the late-filed contention requirements of section 2.714(a), 
e.g., by presenting significant new evidence not previously available. Likewise, 
a showing that the Staff's environmental review documents significantly differ 
from the applicant's environmental report, although ordinarily sufficient to show 
good cause for lateness, is not by itself sufficient to make an environmental 
contention admissible, because the petitioner must still meet the other criteria 
in section 2.714(a). 

Further, we decline to require ECO to also show how the data and conclu
sions in Staff's environmental documents differ significantly from the data and 
conclusions in the GElS for purposes of filing a contention. The GElS cannot 
be categorized as an "applicant's document" under 10 C.F.R. §2.714(b)(2)(iii). 

Conclusion 

For the reasons stated above, SMUO's motion for reconsideration of CLI-
93-3 is denJed. 

13 54 Fed. RC&- It 33,172. 
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It is so ORDERED. 

Dated at Rockville, Maryland, 
this 26th day of May 1993. 
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For the Commission 

JOHN C. HOYLE 
Assistant Secretary of the 

Commission 
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Robert M. Bernero, Director 
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The Director of the Office of Nuclear Material Safety and Safeguards grants 
in part and denies in part a petition filed by Gloria M. Mitchell and Linda 
Hammons, on behalf of the Indian Orchard Citizens Council (lOCC), which 
requested action with regard to the Interstate Nuclear Service Corporation (INS) 
at Indian Orchard, Massachusetts. Petitioners made ten requests and four 
demands. Petitioners asserted as bases for their requests and demands that the 
residents of the Indian Orchard neighborhood of Springfield, Massachusetts, live 
in close proximity to INS and have expressed great concern about health issues 
related to the operation of INS, especially since the publication of an article in 
the Springfield Sunday Republican on June 7, 1992, concerning radiation levels 
at the INS perimeter fence, onsite waste storage by INS, and INS discharges to 
the city sewer system. 

The requests of Petitioners that were granted are that the NRC: (1) partic
ipate in a public meeting in Indian Orchard to respond to the concerns of the 
neighborhood residents; (2) hold an unannounced inspection of INS; (3) provide 
to the Petitioners a copy of the NRC regulations under which INS operates; (4) 
check adjoining Park Department land, including Dimmock Pond, for contami
nation and illegal dumping of waste material; (5) determine what INS has done 
with waste material not shipped; (6) provide to the Petitioners the docket number 
for INS; (1) identify a Public Document Room (PDR) for INS and its location; 
and (8) describe the type of monitoring done, who does it, and how frequently. 
Requests that were denied are that the NRC: (1) check homes in the area for 
radioactive contamination; and (2) check Loon Pond for contamination and for 
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possible illegal dumping of waste material. Petitioners' demands that were de
nied are that: (1) radiation readings outside the INS fence perimeters be "0" 
at all times; (2) "0" nuclear waste byproducts from INS be allowed to enter 
Springfield's water/sewer system; and (3) under no circumstances should INS 
be allowed to store nuclear waste on its property. Petitioners' demand that INS 
stop using residential streets, specifically Nagle and Nichols Streets, to go to 
and from its plant was mooted by the voluntary actions of INS. 

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206 

I. INTRODUCTION 

By letter dated June 29, 1992, addressed to the Chairman of the Nuclear 
Regulatory Commission (NRC or the Commission), Gloria M. Mitchell and 
Linda Hammons, on behalf of the Indian Orchard Citizens Council (IOCC), 
requested that NRC take action with respect to Interstate Nuclear Service 
Corporation (INS or the Licensee) in Indian Orchard, Massachusetts. The IOCC 
requested an NRC response or action on ten matters or requests and made four 
"demands" concerning the Licensee's activities. 

Petitioners request that the NRC: (1) participate in a public hearing in Indian 
Orchard to respond to the concerns of neighborhood residents; (2) hold a surprise 
inspection of INS; (3) check homes in the area for radioactive contamination; 
(4) provide to the Petitioners a copy of the NRC regulations under which 
INS operates; (5) check adjoining Park Dcpamnent land, including Dimmock 
Pond, for contamination and illegal dumping of waste material; (6) check Loon 
Pond for contamination and for possible illegal dumping of waste material; (7) 
determine what INS bas done with waste material not shipped; (8) provide to 
the Petitioners the docket number for INS; (9) identify a Public Document Room 
(PDR) for INS and its location; and (10) describe the type of monitoring done, 
who does it, and how frequently. 

Petitioners further "demand" on behalf of neighborhood residents that: (1) 
radiation readings outside the INS fence perimeters be ''0" at all times; (2) ''0" 
nuclear waste byproducts be allowed to enter Springfield's water/sewer system; 
(3) INS stop using residential streets, specifically Nagle and Nichols Streets, to 
go to and from its plant; and (4) under no circumstances should INS be allowed 
to store nuclear waste on its propeny. 

Petitioners assen as bases for their requests and demands that the residents 
of the Indian Orchard neighborhood of Springfield, Massachusetts, live in close 
proximity to INS and have expressed great concern over possible health issues, 
especially since publication of an article in the Springfield Sunday Republican 
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on June 7, 1992. The article reponed that: (1) radiation readings outside the 
INS perimeter fence, near a waste-filled truc~ were 12 to 15 times normal 
background radiation levels experienced in everyday life; (2) all INS waste will 
be stored on site beginning January I, 1993; (3) in 1989, INS waste stored was 
twice the volume shipped; (4) the corporate health physics manager of INS, 
Michael Bovino, stated that waste is removed twice a year, but NRC records 
indicate that it is removed only once a year and not at all in 1990; (5) a person 
standing at the INS fence for two days in early May would have received a 
higher radiation dose than a person standing at Vermont Yankee's fence for 
a year because of tighter regulations for nuclear power plants; and (6) there 
have been allegations that INS discharges radioactive water into the city sewer 
system. 

The NRC Staff provided a partial response to IOCC by letter dated July 21, 
1992. By letter dated August 25, 1992, the NRC Staff formally acknowledged 
receipt of the Petition and informed Petitioners that their Petition would be 
treated as a request under 10 C.F.R. § 2.206 and a decision would be issued 
within a reasonable amount of time. By letter dated August 25, 1992, the Staff 
also informed INS of the Petition and invited INS to provide information for 
the Staff's consideration. INS responded to the Petition on August 31, 1992. 

I have completed my evaluation of the matters raised by Petitioners and 
have determined that, for the reasons stated below, the Petition shall be granted 
in part and denied in part. The Petition is granted insofar as the NRC Staff: 
participated in a public meeting on the evening of July 23, 1992, at the American 
Legion Post, Number 277, in Indian Orchard and responded to the concerns of 
the neighborhood residents; conducted an unannounced inspection of INS on 
July 8 and 9, 1992; provided IOCC with copies of pertinent portions of NRC's 
regulations; checked adjoining Park Department land, including Oimmock Pond, 
for contamination; reviewed INS's waste storage program; provided IOCC a 
description of INS's radiation monitoring program; identified the location of 
the Public Document Room (FOR) for the INS license; and provided the docket 
number for the INS license. The Petition is denied with respect to the remaining 
requests to check homes in the area for radioactive contamination, and to check 
Loon Pond for contamination and possible illegal dumping of waste material. 
The Petition is also denied with respect to three of IOCC's demands. The fourth 
demand was mooted by the Licensee's voluntary actions. 

II. BACKGROUND 

INS is a subsidiary of UniFirst Corporation whose headquarters are located 
in Springfield, Massachusetts. INS operates thirteen facilities, each of which is 
separately licensed by the NRC or an Agreement State. An Agreement State 
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is one with which the NRC, or previously the Atomic Energy Commission, 
has entered into an agreement under subsection 274b of the Atomic Energy 
Act of 1954, as amended, for the state to assume the regulatory authority and 
responsibility that would otherwise be discharged by the NRC with respect to 
protection of public health and safety associated with the possession and use of 
certain categories of radioactive materials. The Commonwealth of Massachusetts 
is not an Agreement State and, therefore, the regulatory authority over the facility 
that is the subject of this Petition resides with the NRC. 

One of INS's thirteen facilities is located in Indian Orchard, a community 
of Springfield, Massachusetts. INS at Indian Orchard holds NRC License No. 
20-03529-01 and is authorized to possess various byproduct, source, and special 
nuclear materials in the form of contaminated material and associated decon
taminated waste for the collection, laundering, and decontamination of contam
inated clothing and other launderable nonapparel items. More specifically, INS 
is authorized to possess the following maximum amounts of NRC-licensed ma
terials: 0.93 terabecquerels (2.5 curies) of any byproduct material with atomic 
numbers 1-83; 370 megabecquerels (10 millicuries) of any byproduct material 
with atomic numbers 84-102; 10 kilograms of any source material; and special 
nuclear material with a total quantity not to exceed 0.25 kilogram of uranium 
enriched in uranium-235 or 0.020 kilogram of plutonium. INS is also autho
rized to possess any byproduct material in individual sources not exceeding 37 
megabecquerels (1 millicurie) per source or 185 megabecquerels (5 millicuries) 
total activity for use as standards to calibrate radiation detection and measuring 
instruments. The license also authorizes the transport of licensed materials in 
accordance with 10 C.F.R. Part 71 of the Commission's regulations. 

Use of licensed material is limited to the INS facility at 295 Parker Street, 
Indian Orchard, Massachusetts. INS is not authorized to 'launder contaminated 
items at temporary jobsites or at a customer's facility, except as specifically 
authorized by the customer's license. INS is also not authorized to package or 
possess radioactive wastes, except those generated by the laundering activities 
conducted at its Indian Orchard facility. 

License No. 20-03529-01 was originally issued on April 15, 1958, was last 
renewed on May 26, 1988, and is due to expire on May 31, 1993. 

In. DISCUSSION 

A. The NRC Staff has examined Petitioners' concerns based on the article 
in the June 7, 1992 issue of the Springfield Sunday Republican. The Staff's 
evaluation of each of the six concerns in the article and referenced by Petitioners 
is discussed below: 
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1. Radiation Readings Outside the INS Perimeter Fence, Near a 
Wastt-Filled Truck, Were 12 to 15 Times Normal Background 
Radiation Levels Experienced In Everyday Life 

Current NRC regulations require NRC licensees to demonstrate that radiation 
levels outside of the licensee's controlled area (e.g., INS's fenceline) shall not 
be greater than 20 microsieverts (2 millirems) in any 1 hour or 1 millisievert 
(100 millirems) in any 7 consecutive days. 10 C.P.R. § 20.105(b). Average 
radiation exposure to a member of the general public from external radiation 
is approximately 1 millisievert (100 millirems) in 1 year. A radiation level lO
IS times background at the INS fence (or approximately 2 microsieverts (0.2 
millirem) per hour) from a truck temporarily parked at INS for as long as a 
week and used to pick up radioactive waste would meet the current NRC hourly 
and weekly standards. 

Beginning in January 1994, section 20.105(b) will be superseded by new 
requirements under 10 C.P.R. § 20.1301 (a). 56 Fed. Reg. 23,360 (May 21, 
1991). Under the new requirements, NRC licensees must demonstrate that no 
individual member of the public would be exposed to more than 1 millisievert 
(100 millirems) of radiation above background from the licensee's activities 
in one year. The measurement of conformance to the new NRC requirements 
must take into consideration changes in the radiation levels and the occupancy 
time of the maximally exposed individual member(s) of the public for the year. 
For instance, in order for INS to exceed the new standard due to radiation 
from its waste-pickup truck, INS would have to make three radioactive waste 
shipments per year and the same individual members of the public would have 
to stand continuously at the fenceline throughout these periods. NRC inspectors 
have confirmed that during the period 1989-1992, INS made no more than two 
radioactive waste shipments per year. Accordingly, the transient radiation level 
of 10-15 times background, or 2 microsieverts (0.2 millirem) per hour, for as 
long as a week, would comply not only with current requirements, but also with 
the more restrictive new NRC requirements. 

INS's current environmental measurements of radiation involve weekly radi
ation surveys, the results of which have been within NRC limits. For transient 
radiation levels such as created by temporary parking of INS's waste-pickup 
truck, it normally would be difficult to estimate precisely the yearly radiation 
exposure at the fenceline based on measurements made once a week, if not 
for the additional surveys required by the U.S. Department of Transportation 
(D01). 10 C.F.R. § 173.441(b). Prior to shipping its radioactive waste off site, 
INS is required by the DOT to perform radiation measurements at the driver's 
compartment, at all sides, top, and bottom of the vehicle, and at 2 meters away 
from all lateral surfaces of the vehicle. The results of these surveys are all 
within DOT limits. 
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Even though not obligated by current NRC requirements to do so. the 
Licensee deployed thermoluminescent dosimeters (I1.Ds) in 1992 along the 
fence of its property to measure environmental radiation levels. The use of 
1LDs will improve the measurement of the annual radiation exposure at ,the 
fenceline because the devices will be continuously present, and should more 
definitively demonstrate whether INS has complied with NRC requirements. 
INS's 1LD measurements for the last 6 months of 1992 are in compliance with 
NRC requirements. Based on the above, I conclude that Petitioners have not 
raised a substantial health or safety concern. 

2. All INS Waste Will Be Stored on Site Beginning January 1, 1993 

The Low Level Radioactive Waste Policy Amendments Act of 1985 
(LLRWPAA) requires states to develop disposal capacity for their low-level ra
dioactive waste (LLW) by January 1. 1993. States have several options: they 
may develop their own disposal facility; they may join with other states in com
pacts that will then develop disposal capacity for the member states; or they 
may contract for disposal with states or compacts that have a disposal facility. 
Currently. Massachusetts does not have a disposal facility and is not a member 
of any compact However. under an agreement between Massachusetts and the 
Southeast Low Level Radioactive Waste Compact Commission (SLLRWCC). 
Massachusetts waste generators will be able to use the Barnwell. South Carolina 
waste disposal site until July 1994. INS intends to ship its waste to Barnwell 
until July 1994. at the same frequency as in the past See Section III.A.4. below. 

A number of other states are in the same situation as Massachusetts. i.e .• 
they neither have a disposal site nor belong to a compact that has access to 
a disposal site. Beginning in July 1994. when Barnwell is scheduled to close 
its doors to states that do not belong to the SLLRWCC. the NRC recognizes 
that waste generators in these states may have no other choice but to store their 
LLW. Indeed. a few states (Michigan, Maine. New Hampshire. Rhode Island, 
and the District of Columbia) have no disposal option at this time. Although the 
NRC encourages permanent disposal of LLW. and views storage as an option 
of last resort, the NRC understands that onsite interim storage may be necessary 
in certain cases. Many waste generators also store LLW for short periods to 
permit decay of very short-lived radionuclides. or to accumulate enough to 
ship efficiently. In order that both short-term and long-term storage may be 
accomplished safely. the NRC has developed regulations and guidance for LLW 
storage. Current requirements for LLW storage appear in 10 C.P.R. Parts 20. 
30. 40. 50. and 70. Various guidance documents have also been published. for 
example. Information Notice (IN) 90-09. "Extended Interim Storage of Low
Level Radioactive Waste by Fuel Cycle and Materials Licensees" and IN 89-13. 
"Alternative Waste Management Procedures in Case of Denial of Access to Low-
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Level Waste Disposal Sites." Finally, in addition to the storage requirements and 
guidance that NRC provides, NRC fuel cycle and materials licensees, including 
INS, are subject to regular inspections and to license reviews to assess safety and 
determine that licenses meet applicable requirements, including those related to 
waste storage. 

In 1992, INS completed a new onsite storage facility for radioactive waste. It 
is located underground, adjacent to the health physics laboratory, and accessible 
only from inside the building. The new storage facility replaces the storage of 
waste in trailers in the parking lot next to one of the Licensee's buildings. The 
storage area is constructed of concrete and steel and includes a fire suppression 
system, a liner/collection system around the exterior walls and floors to direct 
any potential releases to a sump for collection and subsequent sampling, and an 
air sampling system. Waste that is placed in this facility is already packaged for 
shipment The facility is monitored on a daily basis for airborne contamination, 
removable contamination, and radiation levels. The NRC Staff concludes that the 
use of INS's new radioactive waste storage facility will increase the protection of 
the public health and safety because INS will be beuer able to monitor radiation 
emissions from the waste and, if necessary, contain radioactive releases. In July 
1994, INS may have to hold its radioactive waste on site when Barnwell is 
scheduled to cease accepting out-of-compact waste. The new radioactive waste 
storage facility at INS has sufficient capacity to hold approximately 5 years of 
waste. 

At this time, the NRC Staff concludes that there is no health or safety problem 
related to the January I, 1993 deadline date published in the Springfield Sunday 
Republican. Based on the above, I conclude that Petitioners have not raised a 
substantial health or safety concern. 

3. In 1989, INS Waste Stored Was Twice the Volume Shipped 

As requested by Petitioners, NRC inspectors conducted an unannounced 
inspection on July 8 and 9, 1992. A review of INS's radioactive shipping 
manifests showed that during the 4 years from 1989 to 1992, INS shipped 
a total volume of 6,455.7 cubic feet of radioactive waste for final disposal 
at a commercial low-level radioactive waste disposal site. This averages to 
approximately 1,613.9 cubic feet of waste generated per year by INS during this 
period. Due to the limited shipping capacity of the waste shipment truck, INS 
needs to make 11/2 waste shipments per year in order to dispose of the yearly 
amount of waste it generates. To maximize the use of its waste shipment truck, 
INS has been making two shipments every other year, and one shipment in the 
alternate years. Under this shipping schedule, no radioactive waste generated 
at INS is held for onsite storage for more than 2 years. For the year 1989, 
NRC inspectors noted that INS shipped a total volume of 2,125.3 cubic feet 
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of radioactive waste, which is more than the amount of waste generated for 
that year but not twice as much. INS has not exceeded the 2-year limit for 
onsite radioactive waste storage in the INS license. Accordingly, I conclude 
that Petitioners have not raised a substantial health or safety concern. 

4. INS Stated That Waste Is Removed Twice a Year But NRC Records 
Indicate That It Is Removed Only Once a Year and Not at All in 1990 

As discussed above, NRC inspectors noted in their inspection report that INS 
made two shipments in 1989, one shipment in 1990, two shipments in 1991, and 
one shipment to the time of the inspection in 1992. On the average, INS needed 
to make approximately 11lz. shipments per year, resulting in two shipments every 
other year. Accordingly, I conclude that Petitioners have not raised a substantial 
health or safety concern. 

S. A Person Standing at the INS Fence lor 2 Days in Early May Would 
Have Received a Higher Radiation Dose Than a Person Standing at 
Vermont Yankee's Fence lor a Year Because 01 Tighter Regulations lor 
Nuclear Power Plants 

It appears that the Springfield Sunday Republican article concerns the direct 
radiation levels at the INS fence due to the presence of the INS waste-pickup 
truck compared to the annual air dose at Vermont Yankee's fence due to its 
gaseous effiuents. 

Petitioners are correct that NRC's exposure limits for individual members 
of the geneiaI public near materials facilities such as INS are different from 
those for individual members of the general public near nuclear power reactors. 
NRC materials licensees must comply, beginning on January I, 1994, with the 
1 millisievert (100 millirems) per year NRC limit to the maximally exposed 
member of the general public. 10 C'p.R. § 20.1301. In addition, materials 
licensees, such as INS, must comply with the ALARA requirement which states, 
"[t]he licensee shall use, to the extent practicable, procedures and engineering 
controls based upon sound radiation protection principles to achieve occupational 
doses and doses to members of the public that are as low as is reasonable 
achievable (ALARA)." 10 C.F.R. § 20.1101 (b). 

Nuclear power reactors are required to comply with requirements in 10 C.F.R. 
Part 20 as well as with technical specification requirements to meet the criteria in 
10 C.F.R. Part 50, Appendix I. Nuclear power reactors and fuel cycle facilities 
are also required to meet the Environmental Protection Agency's (EPA) Uranium 
Fuel Cycle Standard of 0.25 millisievert (25 millirems) per, year. See 40 C.F.R. 
Part 190. The annual limit of 0.25 millisievert (25 millirems) for a maximally 
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exposed individual was derived by EPA based on ALARA considerations. fur 
gaseous effluents, the NRC Part SO, Appendix I criterion mentioned in the 
newspaper article and recited by the Petitioners is 0.05 millisievert (5 millirems) 
per year to a maximally exposed member of the general public. Direct radiation 
exposure to a maximally exposed member of the general public at the fenceline 
is not specifically addressed in Appendix I. However, nuclear power reactors 
are required to meet the 025 millisievert (25 millirems) per year EPA limit 
that includes exposures from direct radiation exposure as well as from gaseous 
effluents. 10 C.P.R. § 20.105(c). '. 

Although there are differences in the regulatory limits for nuclear power 
reactors and for materials facilities, the differences are based on whether 
ALARA has been incorporated into the limits for a certain category of licensees 
(i.e., nuclear power reactors and fuel cycle facilities), or must be considered in 
addition to the limits (i.e., materials facilities). These limits are all significantly 
below any observable health effects that could affect the public. NRC inspectors 
have found that the radiation levels at the INS fenceline are wen within NRC 
limits. See Section Ill.A.l, above. Moreover, INS has moved the location of 
its laundry and waste-pickup trucks to reduce radiation levels at those fenceline 
locations described in the Springfield Sunday Republican article, in keeping 
with ALARA. Accordingly, I have concluded that Petitioners have not raised a 
substantial health or safety concern. 

6. There Have Been Allegations That INS Discharges Radioactive Water 
into the City Sewer System 

The Commission's regulations allow the discharge of liquids, containing very 
low levels of radioactive materials, into the sanitary sewer. 10 C.P.R. § 20.303. 
Licensees are required to monitor and control any such discharges and to make 
available the documentation of such discharges for NRC inspection. 10 C.F.R. 
§ 20.401. Water used by INS for nuclear laundry purposes is first filtered to 
remove as much of the radioactive materials from the water as possible. This 
water then goes into holding tanks where the water is sampled for radioactivity 
levels and compared to NRC-authorized limits before release into the sanitary 
sewer. The July 8-9, 1992 unannounced NRC inspection of INS found no 
violation of NRC limits concerning releases to sanitary sewers. In addition, 
NRC inspectors took a water sample from INS's wastewater holding tank and, 
by independent measurements, found the radioactivity levels in the water to be 
within NRC limits. Accordingly, I conclude that Petitioners have not raised a 
substantial health or safety concern. 
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B. 1be NRC Staff has evaluated Petitioners' ten requests for responses or 
actions by the NRC. That evaluation and my disposition of each of the ten 
requests are discussed below. Petitioners requested that the NRC: 

1. Participate In a Public Hearing I!lIndian Orchard to Respond to the 
Concerns 0/ Neighborhood Residents 

In response to this request, representatives of NRC and the Commonwealth 
of Massachusetts attended a public meeting on the evening of July 23, 1992, 
at a local American Legion post. The meeting was attended by approximately 
7S people and lasted about 2'h. hours. The meeting was moderated by Mrs. 
Linda Hammons of the IOCC. At this meeting, NRC Staff discussed with the 
attendees the results of the " NRC inspection on July 8-9, 1992, and answered 
all health and safety concerns directly with members of IOCC. Therefore, this 
request has, in effect, been granted. 

2. Hold a Surprise Inspection 0/ INS 

Although the NRC Staff had conducted an unannounced inspection at INS 
in December 1991, the NRC Staff conducted another unannounced inspection 
on July 8-9, 1992, to review recent events and to provide a current basis for 
the discussions scheduled at the July 23, 1992 public meeting. A representative 
from the Department of Public Health of the Commonwealth of Massachusetts 
accompanied the NRC inspectors on July 8, 1992. Copies of the NRC Inspection 
Report for the July 8-9, 1992 inspection were sent to IOCC before the July 23, 
1992 meeting, for discussion at that meeting. In addition, extra copies of the 
NRC Inspection Report were made available to all auendees at the beginning of 
the public meeting. This request has, therefore, been granted. 

3. Check Homes In the Area /or Rad;oacti~'e Contamination 

NRC does not normally monitor private houses for radioactive contamination. 
Based on radiation surveys and soil sample measurements taken by NRC 
inspectors along the Licenscc's fencclinc, and a review of INS survey records, 
the Staff does not have any technical basis to conclude that local homes 
could have bccn contaminated due to loss of radiological control at INS. This 
information was made available, through the inspection report, to the IOCC. 
However, the Commonwealth of Massachusetts' personnel have taken radiation 
readings in the local area with several neighbors in auendance. No radiation 
levels above normal background were found. Petitioners have presented no 
substantial health or safety concern. Accordingly, this request is denied. 
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4. Provide to the Petitioners a Copy of the NRC Regulations Under Which 
INS Operates ' 

By letter dated July 21, 1992, Richard Cooper, n, Director of the Division of 
Radiation Safety and Safeguards, NRC Region I, provided copies of the NRC 
regulations under which INS operates to Gloria Mitchell, President of IOCC. 
This request has, therefore, been granted. 

5. Check Adjoining Park Department Land, Including Dlmmock Pond,for 
Contamination and Illegal Dumping of Waste Material 

During the July 8-9, 1992 inspection, NRC inspectors took direct radiation 
readings around the Dimmock Pond area, including the unimproved road be
tween the Pond and the Licensee's property and trails along the Parker Avenue 
side of the Pond. No readings above normal background were detected during 
these surveys. The inspectors also took two water samples from Dimmock Pond 
to check for radioactivity. In addition, the NRC inspectors obtained a sediment 
sample, consisting of a composite sample taken from Dimmock Pond near the 
Licensee's property. Finally, the Commonwealth of Massachusetts also took a 
water sample and a sediment sample from Dimmock Pond. Analyses of aU these 
samples have identified no detectable radiation levels or radioactive materials 
above normal background. Based on the results of the above measurements, 
review of INS's radioactive waste storage and shipping records, and other in
spection results, the Staff has no information that could demonstrate that there 
has been illegal dumping of waste material by INS. The request to conduct 
surveys, therefore, has been granted. 

6. Check Loon Pond for Contamination and for Possible Illegal Dumping 
of Waste Material 

During the July 8-9, 1992 inspection, NRC inspectors did not obtain any 
evidence that supported the allegation that there may have been illegal dumping 
of radioactive waste material in Loon Pond. Further, since no radioactive 
contamination was found in Dimmock Pond, which is adjacent to the INS 
property, the Staff concluded that sampling Loon Pond, physically separated 
from the INS property by Parker Street and railroad tracks, and several hundred 
yards away, would be neither necessary nor reasonable. I conclude that 
Petitioners have presented no substantial health or safety concern. Therefore, 
this request is denied. 
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7. Determine What INS Has Done with Waste Material Not Shipped 

INS is required by its license to safely store its radioactive waste at NRC
authorized locations. Prior to May 1992, INS stored its radioactive waste inside 
trailers located next to one of its buildings. In May 1992, INS began using 
a newly constructed storage facility for radioactive waste. This onsite storage 
facility has been described earlier. See Section III.A.2, above. At this time, 
INS is using the new storage facility only for short-term storage of radioactive 
waste, in compliance with its license. INS's NRC license does not currently 
permit the storage of any radioactive waste at INS for more than 2 years. INS 
would have to submit an application for amendment of its license, as discussed 
in accordance with Information Notice 90-09, "Extended Interim Storage of 
Low-Level Radioactive Waste by Fuel Cycle and Materials Licensees," if INS 
wished to store its radioactive waste for a period longer than 2 years. The 
Petitioners' request, therefore, has been granted. 

8. Provide to the Petitioners the Docket Number for INS 

By letter dated August 25, 1992, Robert M. Bernero, Director, Office of 
Nuclear Material Safety and Safeguards, provided the docket number for the 
INS license to Gloria Mitchell and Linda Hammons of IOCC. This request, 
therefore, has been granted. . 

9. Identify a Public Document Room (PDR) for INS and Its Location 

By letter dated July 21, 1992, Richard Cooper, II, Director, Division of 
Radiation Safety and Safeguards, NRC Region I, provided this information to 
Gloria Mitchell of IOCC. The location of the NRC Public Document Room for 
INS IS at the NRC Region I office at 475 Allendale Road, King of Prussia, 
Pennsylvania, 19406. This request, therefore, has been granted. 

10. Describe the Monitoring Done, Who Does It, and How Frequently 

INS is required to perform radiation surveys as are necessary to comply with 
1 0 C.P.R. Pan 20 and to eval uate the extent of radiation hazards that are or may 
be present. 10 C.P.R. §20.201{b). The licensee must also maintain records of 
these surveys. 10 C.F.R. § 20.401. The particular types of radiation surveys that 
INS performs to satisfy NRC requirements were approved by the NRC during 
the licensing process and are described in the July 8·9, 1992 NRC inspection 
report, a copy of which was sent to Gloria Mitchell of IOCC before the July 
23, 1992 public meeting. In addition, extra copies of the inspection report were 
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made available to all attendees at the start of the public meeting. This request. 
therefore, has been granted. 

C. I have considered Petitioners' four "demands" ori behalf of neighborhood 
residents, and deny three demands, the fourth having been mooted by INS's 
voluntary actions, for the reasons stated below. Petitioners demand that: 

1. Radiation Readings Outside the INS Fence Perimeters Be "0" at All 
Times 

As noted above, the average annual background external radiation to a 
member of the general public is about 1 millisievert (100 millirems) per year. 
Therefore, it is not possible to achieve a radiation reading outside the INS fence 
perimeters of "0" at all times. Nonetheless, members of the general public ought 
not to be exposed to any more radiation above background from NRC-licensed 
activities than is absolutely necessary, regardless of whether the radiation level 
is within NRC limits. 10 C.F.R. § 20.1(c). This is the NRC's ALARA policy. In 
keeping with the ALARA policy, INS is reviewing the staging of transient waste 
and laundry shipping trucks to reduce the potential of any fenceline radiation 
exposure. The NRC will continue to monitor INS's ALARA program through 
inspection and licensing actions. Petitioners have not raised a substantial health 
or safety concern. Accordingly, this demand is denied. 

2. "0" Nuclear Waste Byproducts Be Allowed to Enter Springfield's 
Water/Sewer System 

NRC regulations require licensees to monitor and document their releases 
into the sanitary sewer. 10 C.F.R. § 20.401. Licensees are limited in terms of 
both the concentration and quantity of radioactive materials that can be disposed 
via the sanitary sewer. 10 C.F.R. § 20.303. The levels of radioactivity permitted 
to be put into the sanitary sewer are considered by NRC not to present any threat 
to the public health or safety. NRC inspectors did not find any sanitary sewer 
releases to date by INS in excess of NRC limits. In addition, the NRC Staff 
authorized INS, by license amendment dated October 8, 1992, to use a new 
liquid waste treatment system which should improve the Licensee's capability 
to filter out radioactive materials from its laundry wastewater before disposal 
into the sanitary sewer. Moreover, in the new 10 C.F.R. § 20.2003(a)(I), which 
will become effective on January 1, 1994, the type of radioactive materials that 
can be disposed into the sanitary sewer is clarified to further restrict the type of 
materials allowed in water. Current technology is not capable of filtering out all 
radioactive materials from wastewater before it is discharged into the sanitary 
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sewer. To require "0" releases would go beyond the bounds of the ALARA 
policy and technical feasibility. Petitioners have raised no substantial health or 

/' 

safety concern. Accordingly, this demand is denied. 

3. INS Stop Using Residential Streets, Specifically Nagle and Nichols 
Streets, to Go to and from I~ Plant 

All NRC licensees who transport licensed material outside the confines 
of their plant or other places of use must comply with appropriate DOT 
requirements in 49 C.P.R. Parts 170-189. 10 C.P.R. §71.S. In the most 
recent inspection of INS, NRC inspectors did not find any violation of DOT 
requirements. Although there are no DOT restrictions on the use of residential 
streets, INS has voluntarily submitted a plan to IOCC to use an alternate 
route that does not include residential streets. IOCC has accepted INS's plan. 
Accordingly, this demand has been satisfied by the Licensee's voluntary actions 
and is mooL 

4. Under No Circumstances Should INS Be Allowed to Store Nuclear 
Waste on Its Property 

The NRC Staff recognizes the concerns of the local community with regard to 
the long-term storage of radioactive waste on a licensee's property. Should INS 
wish to store its radioactive waste for a longer period than what is currently 
allowed under its license, it must submit a license amendment application to 
the NRC. NRC Information Notice No. 90-09 provides guidance to fuel cycle 
and materials licensees on information needed in license amendment requests 
to authorize extended interim storage of low-level radioactive waste (LLW) 
at licensed operations. As stated in this information notice, NRC does not 
consider storage as a substitute for disposal. However, NRC will consider 
extended interim storage of LLW at the Licensee's site only if disposal is 
not a viable option and the waste can be stored safety. Information Notice 
No. 90-09 provides the information that the licensee must submit to the NRC 
in order for NRC to make a health and safety determination. For a facility 
such as INS to continue to operate, a certain amount of radioactive waste will 
necessarily be generated. Also, INS storage activities are covered by NRC's 
regulatory (including inspection) program for storage, as described earlier in 
Section III.A.2. The NRC will continue to monitor the Licensee's activities to 
ensure that public health and safety will not be compromised. In view of the 
above, and the Licensee's compliance with NRC's regulatory limits, Petitioners 
have raised no substantial health or safety concern. Accordingly, this demand 
is denied. 
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IV. CONCLUSION 

The institution of proceedings pursuant to 10 C.P.R. § 2.202 is appropriate 
only where substantial health and safety issues have been raised. See Consol
idated Edison Co. of New York (Indian Point. Units .1, 2, and 3), CLI-75-8, 
2 NRC 173, 175-76 (1975); Washington Public Power Supply System (wpPSS 
Nuclear Project No.2), DD-84-7, 19 NRC 899, 923 (1984). This is the standard 
that I have applied to determine whether the actions requested by Petitioners are 
warranted. 

The Staff has carefully considered the ten "requests" and four "demands" 
of Petitioners. In addition, the Staff has evaluated the bases for Petitioners' 
requests and demands. For the reasons discussed above, there are no substantial 
public health and safety concerns warranting NRC action concerning the "four 
demands" of Petitioners. Accordingly, three of the Petitioners' demands are de
nied and one demand was mooted by the voluntary action of the Licensee. Eight 
of the Petitioners' requests were granted insofar as NRC Staff: participated in 
a.public meeting on the evening of July 23, 1992, at a local American Legion 
hall and responded to the concerns of the neighborhood residents; conducted 
an unannounced inspection of INS on July 8 and 9, 1992; provided IOCC with 
copies of pertinent portions of NRC's regulations; checked adjoining Park De
partment land, including Dimmock Pond, for contamination; reviewed INS's 
waste storage program; provided IOCC a description of INS's radiation mon
itoring program; identified the location of the Public Document Room (PDR) 
for the INS license; and provided the docket number for the INS license. The 
Petition is denied with respect to IOCC's requests to check homes in the area 
for radioactive contamination and to check Loon Pond for contamination and 
possible illegal dumping of waste material, because Petitioners failed to raise 
a substantial health or safety concern. As provided by 10 C.P.R. § 2.206(c). 
a copy of this Decision will be filed with the Secretary of the Commission 
for the Commission's review. The Decision will become the final action of the 
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Commission twenty-five (25) days after issuance unless the Commission on its 
own motion institutes review of the Decision within that time. 

Dated at Rockville, Maryland, 
this 7th day of May 1993. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Thomas E. Murley, Director 

00-93-10 

In the Matter of Docket No. 50-220 

NIAGARA MOHAWK POWER 
CORPORAnON 

(Nine Mile Point Nuclear Station, 
Unit 1) May 9,1993 

The Director of the Office of Nuclear Reactor Regulation grants in part and 
denies in part a petition filed with the Nuclear Regulatory Commission (NRC) 
Staff by Ben L. Ridings (petitioner) on October 27, 1992, requesting that the 
NRC issue an immediately effective order directing Niagara Mohawk Power 
Corporation (NMPC) to cease power operation of Nine Mile Point Nuclear 
Unit 1 (NMP-l) and place the reactor in a cold-shutdown condition. The 
Petitioner sought relief based on allegations that (1) NMPC is operating NMP-
1 in violation of the requirements for availability of emergency core cooling 
system (ECCS) high-pressure coolant injection (HPCI). (2) NMPC has failed 
to provide the mandatory emergency backup power to the HPCI system at 
NMP-l, and (3) 45% of the containment isolation valves have administrative 
deficiencies. Petitioner also alleged that NMPC, NMPC's quality assurance 
group. and the NRC had reviewed these safety concerns and, contrary to any 
practical justification. had remained silent. Petitioner concluded that the NRC 
and NMPC's quality assurance organization have failed to remain independent, 
and therefore called for a congressional investigation into these matters. 

PLANT DESIGN: GENERAL DESIGN CRITERIA 

The General Design Criteria (GDe) do not apply to plants with construction 
permits issued prior to May 21, 1971, such as NMP-l. Such plants comply with 
the intent of the GDe, and do not need exemptions from the GDC; they were 
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evaluated on a plant-specific basis, determined to be safe, and licensed by the 
Commission. 

PLANT DESIGN: ECCS 

For a plant with an Emergency Core Cooling System comprised of redundant, 
safety-grade core spray and automatic depressurization systems designed to 
accommodate the range of loss-of-coolant accidents from the smallest up to 
the largest line break, a safety-grade feedwater system operating in an HPCI 
mode is not needed to satisfy ECCS requirements. 

PRICE·ANDERSON ACT (INSURANCE) 

The Price-Anderson Act requires each utility to provide $200 million in 
liability insurance for public liability claims that might arise from a nuclear 
accident at its site. In addition, all commercial nuclear power plant licensees 
must participate in an industry public liability self-insurance plan which subjects 
each licensee to a potential liability of $63 million for each commercial nuclear 
power plant that it operates for claims that might arise from a single nuclear 
accident at any commercial nuclear power plant licensed by the NRC. NMPC 
has obtained and is maintaining the appropriate amount of liability insurance. 

TECHNICAL ISSUES DISCUSSED 

The following technical issues are discussed: Core spray system; Automatic 
depressurization system; Feedwater system in high-pressure coolant injection 
mode; Non-safety-related methods for coolant injection; Inservice testing pro
gram applied to feedwater system and containment isolation valves; Appendix J 
testing of containment isolation valves; Consistency and completeness of tech
nical specifications and updated Final Safety Analysis Report regarding listing 
of containment isolation valves, valve stroke time requirements, and valve actu
ation signals; and Licensee self-assessment program - Regulatory Compliance 
Group, Quality First Program. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

Introduction 

On October 27, 1992, Mr. Ben L. Ridings (petitioner) filed a Petition for 
consideration in accordance with 10 C.F.R. § 2.206 with the Nuclear Regulatory 
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Commission (NRC or Commission). The Petitioner requested that the Commis
sion take direct review of the Petition. However, the Commission declined to 
take direct review and referred the Petition to the Director, Office of Nuclear 
Reactor Regulation (NRR), for consideration. 

The Petitioner requested that the NRC issue an immediately effective order 
directing Niagara Mohawk Power Corporation (NMPC) to cease power operation 
of Nine Mile Point Nuclear Station Unit 1 (NMP-l) and place the reactor in 
a cold-shutdown condition. The Petition also asked the Commission to hold 
a public hearing before authorizing resumption of plant operation. As bases 
for these requests, the Petitioner asserted that (1) NMPC is operating NMP-l 
in violation of the requirements for availability of an emergency core cooling 
system (ECCS) high-pressure coolant injection (HPCI) system including the 
failure to provide the mandatory emergency backup power to the HPCI system; 
(2) 45% of the containment isolation valves have administrative deficiencies; 
and (3) NMPC, NMPC's quality assurance group, and the NRC have reviewed 
these safety concerns and, contrary to any practical justification, have remained 
silent 

The Petition was placed in the Public Document Room and a copy of the 
Petition was sent to NMPC in a letter of November 19, 1992, for NMPC's 
review and comments regarding the issues raised in the Petition. In a letter of 
December 21, 1992, NMPC commented on the issues raised in the Petition. 

In a letter of December 4, 1992, I acknowledged receipt of the Petition, 
informed the Petitioner that the Commission had declined to take direct review 
of the Petition, denied Petitioner's request for immediate action, and told the 
Petitioner that a final decision on the Petition would be issued within a reasonable 
time. My December 4, 1992 letter to the Petitioner also requested that the 
Petitioner give the NRC some specific information that was not fully legible or 
not provided in the Petition. 

In response to my request for specific information, the Petitioner submitted 
a document titled "Information Requested by Office of Nuclear Reactor Regu
lation" as an attachment to a letter received by the NRC Office of the Executive 
Director for Operations on January 5, 1993. In his response, the Petitioner also 
asserted that the NMP-l facility will not meet the leakage limits of 10 C.F.R. 
Part SO, Appendix J, when the leakage rates of Category A containment isola
tion valves are added to the leakage total for the NMP-l containment building. 
(As defined by ASME Code § XI, Category A valves are those for which seat 
leakage is limited to a specific maximum amount in the closed position for 
fulfillment of their function.) In addition, the Petitioner contends that NMPC's 
asserted failures to comply with the requirements of 10 C.F.R. Part SO precludes 
NMPC from operating NMP-l with limited liability. A copy of the Petitioner's 
response was sent to NMPC in a letter of January 11, 1993, for NMPC review 
and comments regarding the issues raised in the response. In a letter of February 
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9, 1993, NMPC commented on the issues raised in the Petitioner's response. 
A copy of the Petitioner's response was also placed in the Public Document 
Room. 

I have now completed my evaluation of the Petition and the Petitioner's 
response ("Information Requested by Office of Nuclear Reactor Regulationj. 
The Petitioner's request for correction of the NMP-l Technical Specification 
(TS) to correctly list the NMP-l containment isolation valves, their initiating 
signals, and their stroke times is granted. However, for the reasons given in the 
discussion below, the Petitioner's request for other actions is denied. 

Discussion 

The NRC Staff's evaluation of the Petitioner's assertions foUows. 

1. NMP-l Does Not Meet NRC Requirements for an ECCS HPCI System 

The Petitioner asserted that NMP-l does not meet NRC requirements for an 
ECCS HPCI system for the following reasons: 

(a) NMP-l fails to meet General Design Criterion (GDC) 33, "Reactor 
coolant makeup"; GDC 35, "Emergency core cooling"; GDC 36, "In
spection of emergency core cooling system"; and GDC 37, ''Testing 
of emergency core cooling system," of Appendix A, "General De
sign Criteria for Nuclear Power Plants," to 10 C.F.R. Pan 50 because 
NMP-l does not have an ECCS HPCI system to provide abundant 
emergency core cooling in the event of a small-break loss-of-coolant 
accident (LOCA). Petitioner also asserted that the feedwater system 
operating in its HPCI mode is not an acceptable alternative system 
because it does not have a backup electric power supply from an 
onsite emergency diesel generator. 

(b) Of the forty-seven valves in the feedwater injection flow path, forty
four are not included in the NMP-l inservice testing program for 
pumps and valves. . 

The NRC Staff's review of these issues and conclusions is based on the 
original design and licensing basis of NMP-l, as follows. 

NMP-l is a General Electric boiling-water reactor with a Mark I containment. 
After appropriate review and evaluation by the staff of the U.S. Atomic Energy 
Commission (AEC), predecessor regulatory agency to the NRC, the NMP-l 
Construction Permit was issued to NMPC on April 21, 1965. 

On March 24, 1969, the AEC staff issued a report to the Advisory Committee 
on Reactor Safeguards in which the AEC staff stated 
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We recognize that the NMP facility was not designed in accordance with the current set 
of the Canmission', general design criteria. However, as discussed in our evaluation, the 
inherent features and capability provide a basis for reasonable assurance that the facility 
design meets the intent of the criteria. 

The NMP-l Provisional Operating License was issued to NMPC on August 
22, 1969. The ''Technical Supplement to Petition for Conversion from Pr0-
visional Operating License to Full-Term Operating License," dated July 1972, 
gave information related to the extent to which NMP-l conforms to the GDC. 
The NRC did not require NMPC to design NMP-l in accordance with the GDC 
because NMP-l was evaluated on a plant-specific basis, determined to be safe, 
and licensed by the Commission. 

The NRC Staff also notes that NMP-l received a construction permit on April 
21, 1965, a date that preceded the issuance of the GDCs in Appendix A to 10 
C.F.R. Part SO. (The GDCs were issued on May 21, 1971.) In a September 18, 
1992 Staff Requirements Memorandum (SRM) to the NRC Executive Director 
for Operations, the Commission set forth its position that the NRC Staff will 
not apply the GDCs to plants with construction permits issued before May 21, 
1971. The SRM continued: 

At the time of promulgation of Appendix A to 10 CFR Part SO. the Commission stressed that 
the ODC were not new requirements and were promulgated to more clearly articulate the 
licensing requirements and practice in effect at that time. While compliance with the intent 
of the ODC is important, each plant licensed before the ODC were formally adopted was 
evaluated on a plant specific basis, determined to be safe, and licensed by the Commission. 
FUrthermore, current regulatory processes are sufficient to ensure that plants continue to 
be safe and comply with the intent of the ODe. Backliuing the ODC would provide little 
or no safety benefit while requiring an extensive commitment of resources. Plants with 
construction permits issued prior to May 21, 1971, do not need exemptions from the ODe. 

Therefore, GDC 33, 35, 36, and 37 do not apply to NMP-l. 
The AEC published its acceptance criteria for emergency core cooling 

systems for light-water power reactors on January 4, 1974 (39 Fed. Reg. 1003). 
This then-new regulation added Appendix K to 10 C.F.R. Part 50 which specifies 
analytical techniques to be employed for the evaluation of ECCS acceptability. 
NMP-l was originally licensed to the Interim Acceptance Criteria of 10 C.F.R. 
§ 50.46, which were effective while the AEC was promulgating this regulation. 
The AEC Safety Evaluation Report of December 27, 1974, concluded that the 
NMP-l ECCS satisfies the requirements of section 50.46 and Appendix K to 
Part 50 as finally promulgated. That conclusion was reached without relying on 
or taking credit for the feedwater system operating in its HPCI mode. Moreover, 
NMP-l meets the intent of the GDC by providing redundant methods for reliably 
cooling the reactor core (and meeting the requirements of section 50.46) under 
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postulated accident conditions. The provisional operating license was convened 
to a full-term operating license on December 26, 1974. 

The following is a summary of the NRC Staff's analysis of how the NMP-
1 ECCS satisfies NRC requirements. The NMP-l ECCS includes the core 
spray system (CSS), consisting of two separate and independent loops, and an 
automatic depressurization system (ADS). The CSS and ADS are described 
in UFSAR §§ VII.A and V.B.5.0, respectively. Each CSS loop consists of 
two 100% pump combinations (i.e., two core spray pumps and two core spray 
topping pumps). The maximum discharge pressure of each pump combination is 
approximately 350 psig. The four core spray pumps and four core spray topping 
pumps get electric power from offsite sources or from the onsite emergency 
diesel generators. The logic for the ADS is powered by ac emergency power 
supplies, and the six electrically actuated relief valves get electric power from the 
dc emergency power supplies (station batteries in parallel with battery chargers). 

The CSS is a safety-related system that is designed to accommodate the range 
of loss-of-coolant accidents from the smallest up to the largest line break. For 
large breaks, the CSS can maintain the peak cladding temperature within the 
acceptance criteria of section 50.46 without assistance from the ADS because the 
reactor depressurizes sufficiently fast for the ess to achieve rated flow before 
the criteria of section 50.46 are exceeded. For small breaks, i.e., breaks below 
about 0.30 square foot, the ADS is provided and it will operate to depressurize 
the reactor to permit water injection by the CSS before the criteria of section 
50.46 are exceeded. The criteria of section 50.46 are not exceeded, assuming 
a single failure that disables one of the two available CSS loops and without 
taking credit for operation of the feedwater system in the HPCI mode. 

In addition to the CSS and ADS, NMP-l also has and utilizes the feedwater 
system operating in an HPCI mode and two control rod drive pumps operating 
in the coolant injection mode to inject water into the reactor at reactor operating 
pressure in the event of a small-break LOCA. Successful operation of these 
systems is desirable since their proper operation may negate the need to 
unnecessarily actuate the ADS valves. However, the NMP-l LOCA safety 
analyses do not rely on water injection by either the control rod drive pumps or 
the feedwater system operating in the HPCI mode to satisfy the requirements of 
section 50.46. 

The foregoing conclusion has been reaffirmed in the General Electric Com
pany's (GE's) LOCA analysis for each subsequent fuel cycle. Each analysis was 
performed to demonstrate compliance with the requirements of section 50.46 
without taking credit for the feedwater system operating in the HPCI mode. 
The analysis for the current fuel cycle was prepared in response to the require
ments of NMP-l TS 6.9.l.f, "Reporting Requirements, Core Operating Limits 
Report." 
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Therefore, the NRC Staff concludes that the Petitioner's assertion that the 
NMP-I HPCI system (feedwater system operating in the HPCI mode) must 
meet ODC 33, 35, 36, and 37 and that the HPCI system must be part of the 
ECCS and be supplied with backup electrical power from an onsite emergency 
diesel generator is incorrecL NMP-I does not have and does not need an ECCS 
HPCI system because the existing NMP-I ECes satisfies the requirements of 
section 50.46 and Part SO, Appendix K, without reliance on the feedwater system 
operating in the HPCI mode. 

Non-SaJety-Related Methods for Coolant Injection 

In addition to the CSS and ADS, NMP-I has two control rod drive pumps 
which can be operated in the coolant injection mode and with a feedwater system 
which can be operated in an HPCI mode to inject coolant at reactor operating 
pressure. Each control rod drive pump is rated at 85 gpm at a head of 3760 
feeL Operation of the control rod drive pumps in the coolant injection mode 
is described in section X.C of the UFSAR. Operability of the control rod drive 
pumps in the coolant injection mode is required by TS 3.1.6, "Control Rod Drive 
Pump Coolant Injection." Electric power for the control rod drive pumps comes 
from either offsite sources or from the onsite emergency diesel generators. 

Operation of the feedwater system in the lIPCI mode is described in section 
VII.! of the UFSAR. Operability of the HPCI system is required by 1'53.1.8, 
"High Pressure Coolant Injection." The HPCI system utilizes the two condensate 
storage tanks, the main condenser hotweU, two condensate pumps, condensate 
demineraiizers, two feedwater booster pumps, feedwater heaters, two motor
driven feedwater pumps, an integrated control system, and all associated piping 
and valves. The HPCI system is capable of delivering 6840 gpm into the reactor 
vessel at reactor pressure when using two trains of feedwater pumps. The HPCI 
system gets electric power from normal offsite sources by either of the two 
llS-kV lines, but not from the onsite emergency diesel generators. NMP-l 
also has the capability of automatically realigning the HPCI system to receive 
electric power from a dedicated generator at the Bennetts Bridge Hydro Station 
in the event of a loss of power to both IIS-kV offsite lines. Although this 
hydrogenerator is ~ot equivalent to an onsite emergency diesel generator, it is a 
highly reliable source of backup power. 

Operation of the control rod drive pumps in the coolant injection mode and 
the feedwater system in the HPCI mode is descnoed in the UFSAR. The control 
rod drive pumps and the HPCI system are required to be operable by the NMP
I 1'5. The control rod drive pumps and the HPCI system are required to, be 
operable by the TS to provide coolant injection without unnecessarily actuating 
the ADS valves. However, the NMP-I safety analyses do not rely on operation 
of the control rod drive pumps in the coolant injection mode or on operation of 
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the feedwater system in the HPCI mode to provide emergency core cooling or 
to meet the acceptance criteria of section 50.46. 

NMP-l was designed and constructed. and began operation (Provisional 
Operating License issued on August 22, 1969), before May 21, 1971, when 
the GDCs were issued. The final emergency core cooling acceptance criteria 
of section 50.46 were satisfied by the NMP-l ECCS (one out of two loops of 
the CSS operating in conjunction with the ADS) without reliance on either the 
control rod drive pumps operating in the coolant injection mode or the feedwater 
system operating in the HPCI mode. Therefore. neither the control rod drive 
pumps nor the feedwater system operating in the HPCI mode is required to meet 
section 50.46 criteria for ECCS equipment 

Applicability of lSI' Program to Feedwater System 

With regard to the Petitioner's concern regarding the failure to include forty
four of the forty-seven valves in the feedwater injection flow path in the NMP-I 
inservice testing (IS1) program for pumps and valves, as discussed above, the 
NMP-l safety analyses do not rely on feedwater system operation in the HPCI 
mode to provide emergency core cooling or to satisfy the criteria of section 
50.46. Furthermore, the feedwater system is not otherwise required to be a 
safety-related system. For nuclear power facilities whose construction permits 
were issued before January I, 1971 (as was the case for NMP-I), paragraph (f) 
of 10 C.F.R. § 50.55a requires the 1ST programs for those facilities to include, to 
the extent practical, 1ST requirements for pumps and valves classified as ASME 
Code Class 1,2, and 3. However, the NMP-I feedwater system is not a safety
related system and is not classified as an ASME Code Class I, 2, or 3 system. 
Therefore, the Commission's regulations do not require these valves to be part of 
the NMP-l 1ST program. However, the feedwater isolation valves (31-01R, 31-
02R, 31-00, and 31-08) function as part of the reactor coolant system pressure 
boundary and are, therefore, included in the NMP-I 1ST program for pumps 
and valves. These valves are also containment isolation valves and. as such, are 
included in TS Table 3.2.7. 

HPCl System - Conclusion 

In summary, the HPCI system is not required to meet GDC 33, 35, 36, and 
37, it is not required to be part of the ECCS with backup electric power from 
an onsite emergency diesel generator, nor is its operation required to satisfy the 
emergency core cooling requirements of section 50.46. The existing ECCS 
satisfies the emergency core cooling requirements of section 50.46 without 
reliance on the non-safety-related feedwater system operating in the HPCI mode. 
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The Petitioner does not raise any new issues regarding the design or operation of 
the feedwater system operating in the HPCI mode. Accordingly. I find that the 
Petition contains no basis to order a shutdown of NMP-l or to institute such a 
proceeding as requested by the Petitioner, therefore. this portion of the Petition 
is denied. 

2. Forty.Five Percent of the Containment/solation Valves Have 
Administrative Deficiencies; the NMP-/ Facility Will Not Meet the 
LealaJge Limits of 10 C.F.R. Part 50, Appendix I, When the LeakJIge 
Rates of Category A Containment/solation Valves Are Added to the 
LealaJge Totalfor the NMP-1 Containment Building 

The Petitioner asserted that 45% of the NMP·l containment isolation valves 
have administrative deficiencies. Attachment 5 to the Petition listed eighteen 
notes in which the Petitioner identified specific deficiencies associated with the 
containment isolation valves. The asserted deficiencies included: 

(1) failure to list certain containment isolation valves in the TS or UFSAR 
. tables that list the containment isolation valves; 

(2) failure to test the containment isolation valves in accordance with the 
requirements of 10 C.P.R. Part SO. Appendix J; 

(3) failure to test the containment isolation valves in accordance with the 
requirements of the NMP-l 1ST program; 

(4) inconsistencies in valve stroke time requirements between the TS 
tables and the UFSAR; 

(5) inconsistencies in valve actuation signals as specified in the TS tables. 
the UFSAR tables. and on plant drawings. 

Primary reactor containments are required to meet the containment leakage 
test requirements given in Appendix J of Part 50. The purpose of containment 
leakage tests performed in accordance with the requirements of Appendix J are to 
ensure that (1) leakage through the primary reactor containment and systems and 
components penetrating primary containment do not exceed allowable leakage 
rate values as specified in the plant·s technical specifications or associated bases; 
and (2) periodic surveillance of reactor containment penetrations and isolation 
valves is performed so that proper maintenance and repairs are made during 
the service life of the containment. and systems and components penetrating 
primary containment The maximum allowable leakage rate (La) for the NMP·l 
primary containment is 1.5 weight percent of the contained air per 24 hours 
at a test pressure of 35 psig. Section ITI.C.3 of Appendix J further limits the 
combined leakage for all penetrations and valves subject to Types B and C Tests 
(as defined in sections II.O and ll.H of Appendix 1) to less than 0.60 La. Type 
C Tests are intended to m~ure containment isolation valve leakage rates. 
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Containment isolation valves are provided on lines penetrating the dryweU 
and pressure suppression chamber to ensure integrity of the containment when 
required during emergency and postaccident periods. Containment isolation 
valves, which must be closed to ensure containment integrity immediately after 
an accident, are automatically controlled by the reactor protection system. 

The NRC Staff has reviewed the .deficiencies identified in Attachment 5 to 
the Petition. Each of the notes listed in Attachment 5 to the Petition and 
the NRC Staff's corresponding specific findings are discussed in Attachment 
1 to this Director's Decision (not published). Several of the Petitioner's 
notes included comments'regarding compliance with ODC 55, ''Reactor coolant 
pressure boundary penetrating containment"; ODC 56, ''Primary containment 
isolation"; and ODC 57, "Closed system isolation valves," of Appendix A to 
10 C.F.R. Part 50. These comments are not individually addressed in the NRC 
Staff findings since, as previously noted, the NRC Staff has concluded that the 
ODCs of Appendix A to 10 C.F.R. Part 50 are not applicable to NMP-l. 

The NMP-l containment isolation valves are listed in two tables in the NMP-l 
operating license TS and in three tables in the NMP-l UFSAR. NMP-l TS Thble 
3.2.7 and NMP-l UFSAR Thble VI-3a listing containment isolation valves are 
titled ''Reactor Coolant System Isolation Valves." NMP-l TS Thble 3.3.4 listing 
containment isolation valves is titled "Primary Containment Isolation Valves 
Lines Entering Free Space of the ContainmenL" NMP-l UFSAR Thble VI-
3b listing containment isolation valves is titled "Primary Containment Isolation 
and Blocking Valves Lines Entering Free Space of the Containment." NMP-
1 UFSAR Thble VI-3c listing containment isolation valves is titled "Primary 
Containment Isolation and Blocking Valves Lines with a Closed Loop Inside 
Containment Vessels." 

The NRC Staff had previously identified. through its inspection program, 
administrative deficiencies in the TS and UFSAR listings of the containment 
isolation valves similar to those identified in the Petition. An evaluation of 
NMP-l compliance with the requirements of Appendix J to Part SO was sent to 
NMPC in a letter and attached safety evaluation of May 6, 1988. The NRC Staff 
letter and the attached safety evaluation stated that several changes were required 
to the NMP-l TS and requested that NMPC submit a license amendment to 
revise the NMP-l TS. 

In a letter of November 20, 1990, NMPC submitted a proposed license 
amendment to update the containment isolation valve tables and to bring the TS 
into conformance with the requirements of Part SO, Appendix J, and the NRC 
Staff's safety evaluation of May 6, 1988. NRC Staff and NMPC representatives 
discussed the contents of the November 20, 1990 submittal in a meeting held 
on March 5, 1991. R>lIowing this meeting, NMPC representatives requested 
that the NRC Staff suspend review of the November 20, 1990 submittal, since 
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NMPC would be revising and resubmitting the proposed TS based on comments 
from the March 5, 1991 meeting. 

In a letter of February 7, 1992, NMPC submitted a proposed license 
amendment that superseded the November 20, 1990 submittal and incorporated 
the comments from the March 5. 1991 meeting between NMPC and NRC Staff. 
The NRC Staff reviewed the February 7, 1992 submittal and issued a request 
for additional information (RA!) to NMPC on November 30, 1992. NMPC 
responded to this RAI in a letter of January 29. 1993. The NRC Staff conducted 
an onsite inspection of the containment isolation valve issue during the period 
February 1-5, 1993. The purpose of the onsite inspection was to obtain more 
information about the containment isolation valve issue. The findings of the 
onsite inspection are summarized below. The detailed results of that inspection 
are reported in combined Inspection Report No. 50-220/93-01 and 50-410/93-
01, dated March 23, 1993. 

Completeness o/TS and UFSAR Tables o/Containment Isolation Valves 

During the February 1-5, 1993 onsite inspection, the NRC Staff independently 
developed a list of containment isolation valves using plant drawings. In order to 
compare this list with TS Tables 3.2.7 and 3.3.4 of the February 7, 1992 license 
amendment request, the NRC Staff needed to understand the criteria used by 
NMPC in the development of the tables. NMPC stated that the TS tables were 
developed to list any containment isolation valves that received an automatic 
isolation signal from the reactor protection system (RPS). On the basis of a 
comparison using this criterion, the NRC Staff concluded that the two lists were 
consistent, with two exceptions. Specifically, the proposed TS tables did not 
include valves 63-04 and 63-05 (postaccident sampling system return isolation 
valves) identified on Drawing F-45089-C. Sheet 8, Revision 3, as containment 
isolation valves. 

Following discussions with the NRC Staff, NMPC changed the criterion for 
listing valves as containment isolation valves in the TS tables. The revised 
criterion included only those isolation valves closest to the containment. On the 
basis of this change, the following revisions were made in a February 18, 1993 
supplement to the February 7. 1992 submittal: 

• Valves 63-04 and 63-05 were not included in the TS table because 
they do not serve as containment isolation valves. 

The NRC Staff verified that, while these valves receive automatic 
isolation signals from the reactor protection system, they are located 
in a branch line outside of containment isolation valves 63.1-01 and 
63.1-02 that also receive automatic isolation signals from the RPS. 
Valves 63.1-01 and 63.1-02 are included in TS Table 3.3.4. 
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• Valves 05-02 and 05-03R (emergency cooling high point vent to main 
steam); 39-11R, 39-12R, 39-13R, and 39-14R (emergency cooling 
steam line drain to main steam); and 05-0lR, 05-04R, 05-11, and 
05-12 (emergency cooling high point vent line), were deleted from 
lIS 1r.able 3.2.7. 

The NRC Staff verified that containment isolation valves 39-03, 39-
04,39-05,39-06, 39-07R, 39-08R, 39-09R, and 39-10R are located 
between the subject valves and the reactor coolant system and are 
included in lIS 'Thble 32.7. 

• Valves 80-114 and 80-115 (containment spray discharge to waste 
disposal system) were deleted from 115 1r.able 3.3.4. 

The NRC Staff verified that isolation valve 80-118 provides the 
containment isolation function for the subject penetration. NMPC 
updated lIS 1r.able 3.3.4 to include valve 80-118 in a February 18, 
1993 supplement to the February 7, 1992 submittal. 

On the basis of this review, the NRC Staff agreed that the proposed change 
was appropriate, since the revision states that the valves located closest to the 
containment are to be considered the containment isolation valves rather than 
valves in branch lines that are outboard of valves closer to the containment. 
This revised criterion serves to minimize extensions of the containment and is, 
thereby, consistent with the intent of ODe 55, 56, and 57, even though the 
ODes are not applicable to NMP-l. 

The NRC Staff also determined that the proposed 115 tables did not include 
six normally closed manual isolation valves. NMPC stated that these valves 
had not originally been included because they were normally closed, manually 
operated valves that do not receive an automatic isolation signal from the RPS. 
However, NMPC commiued to include four of these manual valves (72479, 72-
480, 114-114, and 114-116) in 115 Thble 3.3.4 so that all containment isolation 
valves will be listed in the 115 tables. NMPC included these valves in 115 1r.able 
3.3.4 in the February 18, 1993 supplement to the February 7, 1992 submittal. 
The other two valves (110-165 and 110-166) were not included in the lIS tables 
since this line has been capped and the penetration will be tested as part of 
'fype B penetration testing. Therefore, these two valves are no longer classified 
as containment isolation valves. 

In addition, the NRC Staff independently reviewed the technical data in the 
115 tables. With the exception of three items descnoed below, all entries were 
independently verified to be correct 

(1) On proposed 115 page 148, the bracket indicating that the listed ini
tiating signal was indicated as being applicable to all four penetra
tions (drywell supply, suppression chamber supply, drywell return, 
and suppression chamber return) of the H/02 #12 sampling system 
was incorrectly drawn. The bracket erroneoUSly indicated that the ini-
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dating signal was applicable to the self-actuating check valves when, 
in fact, the initiating signal was applicable only to the dc solenoid 
valves in the drywell supply and suppression chamber supply lines. 

(2) On proposed TS page 148, note (1) was incorrectly applied to four 
places on the #11 HJOz sampling entries (drywell supply, suppression 
chamber supply, dryweU return, and suppression chamber return). 
Note (1) states: "These valves do not have to be vented during the 
Type • A' test. However, Type C leakage from these valves is added 
to the Type A test results." Since these lines are required to be vented 
during Type A tests, this note should not apply to these valves. 

(3) On proposed TS page 14880 note (1) was also incorrectly applied to 
the containment atmosphere monitoring supply line entry since this 
line is required to be vented during Type A tests. 

These administrative deficiencies were discussed with NMPC and were 
corrected in the February 18, 1993 supplement to the February 7, 1992 submittal. 
The NRC Staff concluded that all other technical data entries in the TS tables 
were correct. 

The NRC Staff verified consistency between the pertinent elementary RPS 
wiring drawings and the valve isolation actuation signals listed in the February 
7, 1992 license amendment request. The NRC Staff reviewed a sample of re
cent test data to determine if these valves responded properly to their actuation 
Signals. Specifically, test results from the most recent performance of Proce
dure NI-ST-R2, "Loss of Coolant Accident and Emergency Diesel Generator 
Simulated Automatic Initiation Test" (July 9-11, 1992), were reviewed. This 
test inserted low-low reactor water level and high drywell pressure signals (the 
most common actuation signals for containment isolation valves) and verified 
that the specified isolation valves closed. Review of the test results revealed 
that all valves listed in the procedure responded properly. 

The NRC Staff also verified that NMPC had similar test procedures in place 
for all containment isolation valves and that these procedures were being used 
to verify proper isolation valve response to other actuation signals. 

Containment Leakage Rate Testing 

Appendix J of Part SO establishes the NRC requirements for containment 
leakage testing. Appendix J requires performance of three types of containment 
leakage tests (Type A Tests, Type B Tests, and Type C Tests). These three 
types of tests are explained in sections II.F, II.G, and II.H of Appendix J. 

Type A Tests are tests intended to measure the primary reactor containment 
overall integrated leakage rate (1) after the containment has been completed and 
is ready for operation and (2) at periodic intervals thereafter. 
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Type B Tests are tests intended to detect local leaks and to measure leakage 
across each pressure-containing or leakage-limiting boundary for the following 
primary reactor containment penetrations: 

(1) containment penetrations whose design incorporates resilient seal.s, 
gaskets, or sealant compounds, piping penetrations fitted with expan: 
sion bellows, and electrical penetrations fitted with flexible metal seal 
assemblies; 

(2) airlock door seals, including door operating mechanism penetrations 
which are part of the containment pressure boundary; 

(3) doors with resilient seals or gaskets, except for seal-welded doors; 
and 

(4) components other than those listed in 1,2, or 3 (above) that must meet 
the acceptance criteria in section III.B.3 of Appendix J (combined 
leakage rate for all penetrations and valves subject to Type B and C 
Tests shall be less than 0.60 La). 

Type C Tests are tests intended to measure containment isolation valve 
leakage rates. 

Leakage Rate Testing of Containment Isolation Valves 

The NRC Staff reviewed the most recent local leakage rate test (LLRT) 
results associated with Procedure NI-TSP-201-550, "Local Leak Rate Test
Summary (Type B and C Tests)." This procedure is used to track the combined 
leakage rate for all penetrations subject to Type B and C Tests following a 
Type A Test to verify that the measured combined leakage rate is less than the 
Appendix J allowable leakage rate of 0.60 La and that the leakage rate limits of 
TS 4.3.3.f(I)(b)(i) and (ii) and 4.3.3.f(1)(c) arc not exceeded. The NRC Staff 
determined that the leakage rote totals were consistent with the requirements of 
Appendix J and the TS as of January 29, 1993. The NRC Staff verified that 
the leakage rates from all primary containment isolation valves requiring Type 
C testing were included. Independent calculations of the total Type C leakage 
rates, based on the test data in the procedure, confirmed the accuracy of the 
value determined by NMPC. 

Step 9.8 of the procedure indicated that the leakage rate limit of TS 
4.3.3.f(1)(b)(i) applies to the sum of the leakage rates from testable penetra
tions and the isolation valves listed in the TS tables. Six normally closed man
ual isolation valves (72-479,72-480, 114-114, 114-116, 110-165, and 110-166) 
were not included in the TS tables in the February 7, 1992 license amendment 
request. However, leakage rate values for these valves were properly included 
in the calculation for combined Type C leakage rotes. This inconsistency was 
corrected by adding four of these manual isolation valves to TS Table 3.3.4 in 
the February 18, 1993 supplement to the February 7, 1992 submittal. The other 
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two valves were not included in the TS tables and will be deleted from Type C 
testing since they are no longer classified as containment isolation valves; this 
penetration has been capped and will be tested as part of Type B testing. 

The NRC Staff reviewed Drawing F-45089-C, Sheets 8 through 10, and 
verified that test procedures have been identified for all of the containment 
isolation valves requiring Type C testing per Appendix J of Part 50. 

Leakage Rate Testing o/Water-Sealed Containment Isolation Valves 

Section Ill.C.3 of Appendix J to Part 50 states that leakage from containment 
isolation valves that are sealed with fluid (water, for NMP-l) from a seal 
system may be excluded when determining the combined leakage rate for all 
penetrations and valves subject to Types B and C Tests, provided that 

• Such valves have been demonstrated to have fluid leakage rates that 
do not exceed those specified in the TS or associated bases, and 

• The installed isolation valve seal-water system fluid inventory is 
sufficient to ensure the sealing function for at least 30 days at a 
pressure of 1.10 Pa. 

The February 7, 1992 license amendment request, which was supplemented 
by the February 18, 1993 submitlal and approved by License Amendment No. 
140 issued on April 12, 1993, specifies in the TS that the maximum allowable 
water leakage rate from water-sealed valves shall be limited to 0.5 gpm per 
nominal inch of valve diameter up to a maximum of 5 gpm. These water leakage 
rate limits are consistent with the requirements of paragraph 4.2.2.3(e) of the 
ASME Operations and Maintenance Standards Part 10 (OM-I0) of the 1989 
Edition of section XI of the ASME Code, which was incorporated by reference 
in paragraph (b) of 10 C.F.R. § 50.55a, effective September 8, 1992 (57 Fed. 
Reg. 34,666). 

The NRC Staff reviewed the most recent leakage rate test results of valves 
designated in the TS as being subject to water-seal testing and determined that 
all such valves met their applicable leak test requirements. The NRC Staff 
concluded that, based on the provisions of section 1lI.C.3 of Appendix J, the 
leakage rates from these water-sealed valves may be properly excluded when 
determining the combined leakage rate for all penetrations and valves subject to 
Types B and C Tests. 

The NRC Slaffreviewed note (6) ofTS Table 3.3.4 in the February 7, 1992 
proposed license amendmenL Note (6) states that the following valves have 
a water-seal capability and that no Appendix J or 1ST leakage rate testing is 
required: 

• Valves 63.1-01. 63.1-02, 05-05, and 05-07 are properly excluded from 
Appendix J and 1ST leakage rate testing since these valves have no 
atmospheric leak path. 
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• Valves SO-IS, SO-16, SO-17, SO-IS, SO-19, S0-35, 80-36, SO-37, SO-
38,80-39,80-65,80-66,80-67, and 80-68 have adequate water seals 
that did not require water leak rate tests according to the NRC Staff's 
safety evaluation of May 6, 1988. 

Therefore, the NRC Staff concluded that these water-sealed valves are 
properly excluded from Appendix J and 1ST leakage rate testing. 

Inservice Testing of COnlainmenllsolation Valves 

The NRC Staff reviewed Revision 3 of the Second 10-Year Inservice Testing 
Program Plan for NMP-l and verified that the plan included the independently 
developed list of containment isolation valves and appropriate exercising and 
stroke-time test requirements (for power-operated valves). The NRC Staff re
viewed the following two surveillance tests which implement the 1ST require-
ments: 

• NI-ST-04, ''Reactor Coolant System Isolation Valves Operability 
Test," performed November 16-18, 1992; 

• NI-ST-05, "Primary Containment Isolation Valves Operability Test," 
performed on November 7, 1992. 

This review revealed that all the isolation valves listed in the procedures had 
been exercised and, if required, stroke-time tested. The procedures specified 
stroke time limits and the measured results were consistent with the 1ST program 
and, if specified, with the TS limits. On the basis of these reviews of 1ST 
data, the NRC Staff concluded that all containment isolation valves listed in the 
procedures have been properly exercised and stroke-time tested as part of the 
Licensee's ongoing 1ST program. 

The NRC Staff also verified that test procedures are in place for all required 
1ST testing of containment isolation valves. 

UFSAR Update 

In its January 29, 1993 letter, NMPC committed to update the UFSAR and 
correct deficiencies therein by June 30, 1993. The NRC StaffwiU verify, as part 
of its routine reviews of UFSAR updates, that UFSAR Tables VI-3a, VI-3b, and 
VI-3c have been corrected. 

Conlainment Isolation Valves - Conclusion 

In summary, the NRC Staff concluded that (1) the containment isolation 
valve deficiencies identified by the Petitioner were administrative in nature; (2) 
notwithstanding the administrative deficiencies, the operability of the contain-
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ment isolation valves was being maintained in accordance with the requirements 
of the TS and 1ST program and the valves were being properly tested in ac
cordance with all applicable regulatory requirements; (3) the leakage rates of 
water-sealed valves were properly excluded when determining the combined 
leakage rate for all penetrations and valves subject to Types B and C Tests; (4) 
the Licensee has committed to update the UFSAR by June 30, 1993, to cor
rect the identified deficiencies; and (5) License Amendment No. 140, issued on 
April 12, 1993, to the Nine Mile Point Nuclear Station Unit 1 Facility Operating 
License DPR-63 corrected the administrative deficiencies related to the contain
ment isolation valve listings in the TS. Therefore, to the extent that the Petitioner 
sought correction of the TS tables to correctly list the NMP-l containment iso
lation valves, their initiating signals, and their stroke times, this relief has been 
granted. As stated above, NMPC has commiUed to correct the UFSAR tables 
by June 30, 1993. Action to require earlier change to the UFSAR tables is not 
needed in light of the NRC Staff's confirmation of valve operability during an 
onsite inspection conducted February 1-5, 1993. Petitioner's request for other 
actions based on containment isolation valve deficiencies is denied. 

3. NMPC, NMPC's Quality Assurance Group, and the NRC Have 
Reviewed These Safety Concerns and, Contrary to Any Practical 
Justification, Have Remained Silent 

The Petitioner was employed at NMP-l as a contractor from November 13, 
1989, to January 18, 1990. During that employment, the Petitioner expressed 
several concerns to NMPC regarding the design and operation of the NMP-
1 feedwater system in its HPCI mode and what he believed were various 
inconsistencies in the listings of the containment isolation valves in the TS, 
in the UFSAR, and on the plant drawings. 

The NRC Staff has reviewed NMPC records regarding the processing of the 
Petitioner's concerns by the NMPC Regulatory Compliance Group and by the 
NMPC Quality First Program. A summary of NMPC's consideration of the 
Petitioner's concerns follows. 

Review of Concerns Uy NMPC Regulatory Compliance Group 

The Petitioner initially submitted his concerns regarding the design and 
operation of the feedwater system in its HPCI mode and what he believed 
were various inconsistencies in the listings of the containment isolation valves 
in the TS, in the UFSAR, and on the plant drawings to the NMPC Regulatory 
Compliance Group during January 1990. In a letter dated July 31, 1990, to 
NMPC, the Petitioner subsequently also submiUed these concerns to the NMPC 

397 



Quality rust Program (QIP). The NRC Staff review of NMPC records disclosed 
that the concerns the Petitioner submitted to the NMPC Regulatory Compliance 
Group and to the NMPC QIP covered the same topics he submitted to the NRC 
in his 10 C.F.R. § 2.206 Petition dated October 27, 1992, and evaluated herein 
by the NRC Staff. 

NMPC evaluated the Petitioner's -concerns regarding the feedwater system 
operating in the HPCI mode during February 1990 and determined that the 
NMP-l accident analyses do not rely on the HPCI system for mitigation of any 
accidents. NMPC's conclusion regarding operation of the feedwater system in 
the HPCI mode was documented in an internal memorandum of February 28, 
1990, and was consistent with the conclusion reached by the NRC Staff in this 
Director's Decision. After reviewing NMPC records, the NRC Staff concluded 
that NMPC had properly reviewed the Petitioner's concerns regarding the HPCI 
system. 

The NRC Staff reviewed NMPC records which showed that, in January 
1990, the Petitioner communicated to the NMPC Regulatory Compliance Group 
what he believed were various inconsistencies in the listings of containment 
isolation valves in the TS, in the UFSAR, and on the plant drawings. The 
Petitioner also expressed concerns about the performance of 1ST and leak tests 
according to the requirements of Appendix J. NMPC reviewed the Petitioner's 
concerns between lanuary and luly 1990. NMPC determined that some of the 
Petitioner's concerns had been previously reviewed and found acceptable in 
NRC Staff-approved safety evaluations and that some of his concerns had been 
resolved by issuance of NRC Staff-approved schedular exemptions. NMPC 
also referred the Petitioner's list of concerns to the NMPC Licensing Group 
to ensure that applicable concerns would be addressed by including them 
in the license amendment then in preparation with the purpose of resolving 
deficiencies identified in the NRC Staff safety evaluation of May 6, 1988. After 
reviewing NMPC records, the NRC Staff concluded that the NMPC Regulatory 
Compliance Group had processed the Petitioner's concerns in an appropriate 
manner. 

Review of Concerns by NMPC Quality First Program 

The Petition stated that following a perceived period of inaction by NMPC, 
the Petitioner notified the NMPC QIP of his concerns regarding (1) operation 
of the feedwater system in the HPCI mode and (2) the containment isolation 
valves. 

The QIP is an NMPC program designed to give its employees a confidential 
forum for reporting potential problems that affect quality or safety on the job. 
QIP is directed by the NMPC Quality Assurance Department and applies to the 
receipt, control, investigation, resolution, feedback to the originator, and reports 
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to NMPC management of any concerns identified. QIP is not governed by NRC 
regulatory requirements, except as related to protected activities by employees. 
Although NMPC employees are encouraged to report potential problems to the 
NMPC QIP during their employment and upon termination of employment, 
NMPC representatives stated that NMPC personnel had searched the QIP files 
and found no record of the Petitioner contacting the QIP prior to receipt of 
a letter from the Petitioner, dated July 31, 1990. NMPC informed the NRC 
Staff that QIP records were not considered plant records unless a valid quality 
concern was determined to exist Therefore, it is possible that no records exist 
because previous contac~ may have been made but had been treated as having 
no basis. 

The NRC Staff reviewed a copy of the letter NMPC received from the 
Petitioner, dated July 31, 1990, in which concerns regarding operation of the 
feedwater system in the HPCI mode and the containment isolation valves were 
outlined. These concerns repeated the ones made previously by the Petitioner 
to the NMPC Regulatory Compliance Group. 

The NRC NMP-l resident inspectors were informed by a QIP representative 
on August 6, 1990, that the July 31, 1990 letter had been received. According 
to records reviewed by the NRC Staff, NMPC had reviewed the Petitioner's 
concerns between August and November 1990. These records showed that 
NMPC closed out these concerns on November 28, 1990, after contacting the 
Petitioner and obtaining his agreement for closure. NMPC again determined 
that the concerns regarding operation of the feedwater system in the HPCI 
mode had no basis since the NMP-l safety analyses do not rely on operation 
of the feedwater system in the HPCI mode to satisfy the emergency core 
cooling requirements of section 50.46. The NMPC Licensing Group received 
the concerns regarding the containment isolation valves for consideration in the 
proposed license amendment development The NRC Staff concluded that the 
NMPC QIP organization processed the Petitioner's concerns appropriately. 

As noted in the discussion of operation of the feedwater system in the 
HPCI mode, information regarding the design features of the NMP-l feedwater 
system, including operation in the HPCI mode, has been readily available in 
the public records, and the NRC Staff was well aware of this information 
over the life of the NMP-l plant The NRC Staff concerns about NMP-l 
compliance with the requirements of Part SO, Appendix J, have been a matter 
of public record since May 6, 1988, when the NRC Staff issued its letter with 
its attached safety evaluation. As noted above, the NRC Staff concluded that 
NMPC's Regulatory Compliance Group and QIP representatives handled the 
Petitioner's concerns in an appropriate manner. Therefore, I have concluded 
that the Petitioner's assertion that NMPC, NMPC's quality assurance group, 
and the NRC have known of these safety concerns and have remained silent has 

399 



no basis. Accordingly, the Petitioner's request for enforcement action against 
NMP-1 on this part of the Petition is denied. 

Although I have denied this portion of the Petition, a copy of the Petition has 
been referred to the NRC Office of the Inspector General for whatever review 
and action the Inspector General deems appropriate. 

Insurance 

The Petition asserts that NMPC is not insured to operate NMP-1 in the 
manner described in the Petition. In order to operate a commercial nuclear 
power plant within the United States with "limited liability," an NRC licensee 
must have and maintain financial protection (e.g., liability insurance). The Price
Anderson Act requires NMPC to provide $200 million in liability insurance for 
public liability claims that might arise from a nuclear accident at the NMP-1 
site. In addition, NMPC (along with all other commercial nuclear power plant 
licensees) must participate in an industry self-insurance plan which subjects it 
to a potential liability of $63 million for each commercial nuclear power plant 
that it operates, for public liability claims that might arise from a single nuclear 
accident at NMP-1 or any other commercial nuclear power plant licensed by 
the NRC. This liability insurance cannot be purchased from the nuclear liability 
insurance pools unless the pools are satisfied that a licensee is operating its 
commercial nuclear power plant in accordance with NRC regulations. Contrary 
to the assertions in the Petition, NMPC has obtained and is maintaining the 
appropriate amount of liability insurance. 

Conclusion 

The Petitioner requested that the NRC issue an immediately effective order 
directing NMPC to cease power operation of NMP-1 and to place the reactor in 
a cold-shutdown condition pending full compliance with NRC regulations. The 
Petition also asked the Commission to hold a public hearing before authorizing 
resumption of plant operation. 

On April 12, 1993, the NRC Staff issued' License Amendment No. 140 
to the NMP-1 Facility Operating License DRP-63. This license amendment 
corrects the NMP-1 TS tables that list the containment isolation valves, their 
initiating signals, and their stroke times. To the extent the Petitioner sought 
such corrections, this relief has been granted. Further, NMPC has commiUed 
to update the UFSAR, by June 30, 1993, to list the containment isolation 
valves correctly. The NRC Staff will verify this commitment as part of its 
routine reviews of UFSAR updates. The NRC Staff views these changes as 
administrative corrections since the NRC Staff has concluded that all relevant 
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valves were appropriately tested. With regard to the other requests made by 
the Petitioner, an immediate shutdown of NMP-l and the institution of a public 
hearing before authorizing resumption of plant operation, as requested by the 
Petitioner, is appropriate only where substantial health and safety issues have 
been raised. See Consolidated Edison Co. of New York (Indian Point, Units I, 2, 
and 3), CLI-75-8, 2 NRC 173, 175 (1975), and Washington Public Power Supply 
System (wpPSS Nuclear Project No. 2), 00-84-7,19 NRC 899, 923 (1984). For 
the reasons discussed above, I find no basis for taking such actions. Rather, on 
the basis of the review efforts by the NRC Staff, I conclude that no substantial 
health and safety issues have been raised by the Petitioner. Accordingly, the 
Petitioner's remaining requests for action pursuant to section 2.206 are denied. 

A copy of this Decision will be placed in the Commission's Public Document 
Room, Gelman Building, 2120 L Street, NW, Washington, DC 20555, and at the 
Local Public Document Room, Reference and Documents Department, Penfield 
Library, State University of New York, Oswego, NY 13126. 

A copy of this Decision will also be filed with the Secretary for the 
Commission's review as stated in 10 C.F.R. § 2.206(c) of the Commission's 
regulations. 

Dated at Rockville, Maryland, 
this 9th day of May 1993. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Thomas E. Murley, Director 
Office of Nuclear Reactor 

Regulation 

[The attachments have been omiued from this publication but can be found in 
the NRC Public Document Room, 2120 L Street, NW, Washington, DC.] 
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NRC 113 (1993» responding to a petition dated July 21, 1992, submitted by 
the Nuclear Information and Resource Service and others (petitioners) which 
requested that the U.S. Nuclear Regulatory Commission (NRC) take enforcement 
actions in light of Thermo-Lag fire barrier test failures. Fire barriers are 
generally required at operating commercial nuclear power plants by the NRC's 
regulations or facility license conditions. Petitioners submitted additional filings 
on August 12, 1992, September 3, 1992, and December IS, 1992. All issues 
raised by Petitioners except those raised in the December 15, 1992 supplement 
were addressed in DD-93-3. The remaining issues were to be addressed in a 
Final Director's Decision. 

New concerns regarding Thermo-Lag material raised in the December IS, 
1992 filing can be summarized as the existence and creation of voids in Thermo
Lag material, staples in the material, and possible erroneous information given to 
utilities concerning the weight of the material. Petitioners also restated assertions 
made in their earlier filings regarding alleged inconsistencies in tests conducted 
to determine the toxicity of Thermo-lag material when it is burned. 

Petitioners requested that the NRC immediately suspend the operating li
censes and construction permits of nuclear facilities that use Thermo-Lag or, 
alternatively, that the NRC order each licensee to remove and replace its Thermo
Lag during its next refueling outage or before beginning operation. 

On May 23, 1993, the Director issued a Final Director's Decision Under 
10 C.F.R. § 2.206 which addressed Petitioners' remaining issues and denied the 
relief sought by the Petitioners. The Director concluded that no substantial 
health and safety issues had been raised by the Petitioners. 

FINAL DIRECTOR'S DECISION UNDER 
10 C.F.R. § 2.206 

I. INTRODUCTION 

By a petition dated July 21, 1992, the Nuclear Information and Resource 
Service (NIRS), Alliance for Affordable Energy, and Citizens Organized to 
Protect Our Parish (the Petitioners), requested that the U.S. Nuclear Regulatory 
Commission (NRC) take enforcement action regarding the Gulf States Utilities' 
(sometimes referred to as GSU) River Bend Station, demanding that its operating 
license be suspended until GSU can demonstrate. through independent testing, 
that it meets the NRC's fire protection regulations (Appendix R to Part 50 of 
Title 10 of the Code of Federal Regulations (10 C.F.R. Part 50». In addition, 
the Petitioners demanded that the NRC Staff immediately issue Generic Letter 
(GL) 92-XX, the draft of which was circulated for public comment on February 
II, 1992, and close any nuclear power plant for which the Licensee cannot 
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prove, through independent testing, that it meets the NRC's fire protection 
regulations until it does meet them. By an addendum to the petition dated August 
12, 1992, the Petitioners requested immediate action related to the Comanche 
Peak, Shearon Harris, Fermi-2, Ginna, WNP-2, and Robinson nuclear facilities. 
Joining in filing the addendum were a number of other organizations: Citizens 
for Fair Utility Regulation, Don't Waste New York, Citizens Against Radioactive 
Dumping, Coalition for Alternatives to Shearon Harris, Conservation Council 
of North Carolina, Safe Energy Coalition of Michigan, Steve Langdon, Essex 
County Citizens Against Fermi-2, Natural Guard, and Northwest Environmental 
Advocates.1 The petition and addendum were submitted under the provisions of 
10 C.F.R. § 2.206 of the NRC's regulations. Notice of receipt of these filings 
was published in the Federal Register on August 26, 1992 (57 Fed. Reg. 38,702). 

In their filings the Petitioners alleged a number of deficiencies concerning 
Thermo-Lag 330-1 material (Thermo-Lag), manufactured by Thermal Science, 
Inc. {TSI}, including failure of ThermO-Lag fire barriers during I-hour and 3-
hour fire endurance tests, deficiencies in procedures for installation, noncon
formance with NRC regulations for quality assurance and qualification tests, the 
combustibility of the material, arnpacity miscalculations, lack of seismic tests, 
the failure to pass hose stream tests, the high toxicity of substances emitted 
from the burning material, and the declaration by at least one utility, GSU, that 
the fire barrier was inoperable at its River Bend Station. The Petitioners also 
alleged that a fire watch cannot substitute for an effective fire barrier indefinitely 
and that the NRC Staff had not adequately analyzed the use of fire watches. 

On the basis of these allegations, the Petitioners requested emergency en
forcement action to immediately suspend the operating licenses for River Bend 
Station, Comanche Peak Unit 1, Shearon Harris, Fermi-2, Ginna, WNP-2, and 
Robinson, pending a demonstration that these facilities meet NRC fire protec
tion requirements. The Petitioners also requested that the NRC issue (1) a stop
work order regarding the installation of Thermo-Lag at Comanche Peak Unit 2 
and (2) a generic letter by September 5, 1992, that would require licensees to 
submit information to the NRC demonstrating compliance with fire protection 
requirements. Where facilities could not demonstrate compliance, the Petition
ers requested immediate suspension of the operating licenses for such facilities 
until such time as compliance with NRC fire protection requirements could be 
shown. The Petitioners' submittals were referred to the Office of Nuclear Re
actor Regulation for preparation of a response. 

In a letter of August 19, 1992, the Director, Office of Nuclear Reactor 
Regulation, denied the Petitioners' request for emergency relief. The NRC Staff 
concluded that the immediate suspension of the operating licenses for River 

1 Refcn:nce 10 Petitioncn bercinaJ\er shan also include these organizations. 
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Bend Station, Comanche Peak Unit I, Shearon Harris, Fermi-2, WNP-2, Ginna, 
and Robinson was not warranted. The NRC Staff also determined that a stop
work order or the suspension of the construction permit for Comanche Peak 
Unit 2 was not warranted and concluded that the generic leuer would be issued 
in accordance with the NRC Staff's action plan regarding Thermo-Lag issues 
and that it was not necessary to accelerate the issuance of the generic letter. 

On September 3, 1992, the Petitioners filed an "appeal" with the Commission 
in response to the NRC Staff's denial of August 19, 1992, of the request for 
emergency enforcement action. In the "appeal," the Petitioners removed the 
Ginna and Robinson plants from their request and added Bnmswick Units 1 and 
2. The Petitioners again alleged that Thermo-Lag is an inadequate fire barrier, 
that compensatory measures do not substitute for regulatory compliance, and 
that fire watches are inadequate substitutes for fire barriers. 

In a leUer of November 9, 1992, the Secretary of the Commission informed 
the Petitioners that their "appeal" request had been referred to the NRC Staff 
for appropriate consideration in conjunction with its review of the Petitioners' 
earlier filings. . 

The NRC Staff evaluated the issues raised in the above-referenced Petitioners' 
submittals and issued a Partial Director's Decision on February I, 1993 (58 Fed. 
Reg. 7595). The Partial Director's Decision concluded that the Petitioners had 
not presented information sufficient to constitute a basis to 

- issue a stop-work order suspending installation of Thermo-Lag in, or 
to suspend the construction permit for, Comanche Peak Unit 2; 

- immediately suspend the operating licenses for Comanche Peak Unit 
I, Shearon Harris, Fermi-2, WNP-2, Brunswick Units 1 and 2, and 
River Bend Station; 

- have issued GL 92-XX before September 5, 1992. 
In a letter of December IS, 1992,2 NIRS filed another petition pursuant 

to section 2.206 raising additional issues regarding Thermo-Lag. This filing 
alleges that it contains new information regarding deficiencies with Thermo-Lag 
material, restates the concerns raised by NIRS and others in earlier submittals, 
and requests that the NRC immediately suspend the operating licenses and 
construction permits of nuclear facilities that use Thermo-Lag as a fire barrier 
material or, alternatively, that the NRC order each licensee to remove and replace 
its Thermo-Lag during its next refueling outage or before beginning operation. 
Notice of receipt of the December IS, 1992 petition was published in the Federal 
Register on February 16, 1993 (58 Fed. Reg. 8637). 

The NRC Staff reviewed the December IS, 1992 petition for any new issues 
and information that were not addressed in the Partial Director's Decision of 

2 It Is pn:sumed that NIRS Is still acting on behalf' of alllhc Petitioners. 

410 



February 1, 1993. New concerns regarding Thermo-Lag material that have been 
raised and were not previously addressed can be summarized as the existence of 
and creation of voids, staples in the material, and possible erroneous information 
given to utilities concerning the weight of the material. 

In a letter of February 4, 1993, I denied the December 15, 1992 request for 
emergency relief. The NRC Staff concluded that immediately suspending the 
operating licenses or construction permits of all nuclear power plants that use 
Thermo-Lag fire barrier material until the Thermo-Lag is removed or replaced 
was not warranted. I also stated that the NRC would treat the December 15, 
1992 submittal as a supplement to the earlier filings by the Petitioners and would 
address the new concerns in a Final Director's Decision to be issued within a 
reasonable time. 

Upon consideration of the new concerns and information given in the 
December 15, 1992 petition, I have determined that the Petitioners have not 
presented sufficient information that would constitute a basis to immediately 
suspend the operating licenses or construction permits of all nuclear power plants 
that use Thermo-Lag fire barrier material, until the Thermo-Lag is removed 
or replaced, or alternatively, to order each licensee to remove and replace its 
Thermo-Lag during its next refueling outage, or before beginning operation. 

II. DISCUSSION· 

The specific issues raised by the Petitioners in the petition of December 15, 
1992, are summarized below, together with the NRC Staff's evaluation.' 

A. Voids and Staples 

The Petitioners state that they recently learned that Thermo-Lag contains 
voids, which the Petitioners characterize as "in layman's terms, areas where there 
is essentially a front and back to the material but no or little middle." According 
to the Petitioners, where voids exist, the material could burn through very 
rapidly, negating the material's effectiveness as a fire barrier. The Petitioners 
also state that they believe some voids may be created by "bending" Thermo
Lag material around electrical conduits, and that it is common practice to bend 
the material, causing it to crack, and then to staple the material together and 
cover it with another layer of Thermo-Lag. The Petitioners contend not only 
that this practice creates voids, but also that the staples may serve as a "heat 
sink" causing combustion and "speedy failure" of the material. 

, A amen} hiatorlcalllUllJlW)' of concerns and Issuca relatinslo Thermo-us Is emtaincd in Ihc Partial Director'. 
DecIsion of February 1. 1993. and will not be repealed here. 
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1. Analysis 0/ Concerns 

The concerns raised by the Petitioners appear to be based at least in part 
on reports of observations made during cutting operations at Comanche Peak 
Steam Electric Station (CPSES). The existence of delaminations was discov
ered at Comanche Peak Unit 2. A "delamination" refers to the separation of 
the component layers of a Thermo-Lag panel with a resulting air gap between 
the component layers. This phenomenon was the subject of communications 
between the NRC and TSI4 referred to by the Petitioners in their December 
15, 1992 petition. Although the Petitioners do not specifically question delam
inations, the NRC Staff nonetheless has analyzed the condition and believes 
that there is reasonable assurance that the existence of a delamination not de
tected during fabrication or installation would not have a significant effect on 
the performance of properly installed Thermo-Lag material. The Staff bases 
its judgment on the fact that the process through which Thermo-Lag material 
performs its function (partial intumescence and char layer formation) and which 
has been observed by the NRC Staff on many occasions, results in a significant 
expansion of the material as the char layer forms and any air gap between layers 
would be essentially eliminated. More importantly, the total amount of material 
specified to be installed is still present. 

With respect to "voids" as characterized by the Petitioners, i.e., an area of 
a Thermo-Lag panel "where there is essentially a front and back" to the panel 
but "no or little middle," the NRC Staff has inspected Thermo-Lag materials 
purchased for its own tests and Thermo-Lag used in other tests and has found 
that small air pockets entrapped inside Thermo-Lag material are inherent in all 
prefabricated panels and preshaped conduit sections, not simply those found at 
Comanche Peak. The "voids" observed by the NRC Staff ranged in size from 
less than lIs-inch diameter to about the size and shape of a lima bean. They 
are iormed during the course of manufacturing; they do not result from bending 
the material to form conduit sections.' On the basis of the successful fire tests 

4 In c:anmunications between lite NRC and TSI, !he air gap between delaminated tompooent layers of Thermo
ug was referred 10 at one point u a "void." IIowever, contrary 10 lite Petitioners' use of lite term "void," an air 
gap usociated willt a delamination docs not indicate lItat lite existing Iotll amount of mate:hl is less lItan what 
was intended. 
'While !he process of fonning conduit lecticns at !he f.ctory from bending Thermo-ug panels docs not produce 

voids or this nature, bending can produce longiwdinsl cracks or fissures along lite outer layer or lite acctions. 
The manuCactu='1 procedures requite lItat cracks in cooduit acctions be repaired by force filling lite cracks wiIh 
Thermo-ug 33()'1 Trowel Grade materisl until lite repair are complele. The crack formation and repair are put 
of lite normsl manufacturing process for preformed Thermo-ug conduit acctions and is an Inhercnt coodition 
lor coodwl sections. To !he atenlllte Petitioners suggest WI inmU.tion or Thermo-ug includes "bending" of 
mate:hl around dcc:trlcs1 cooduilS, resulting in cracks, !his is not I recommended insts1l.tion practice. R.Ihcr, 
preformed Thermo-ug cooduit acctions are used 10 enclose cooduilS at !he si~ Also, 10 lite alent wt !he 
Petitioners suggest IItlt an overlay of Thermo-ug materisl may create a void in lite nlwre or an air gap Issociated 
willt a delsmination, luch an air gap, as discussed above, is not un.c:ceptable. In addition, overlay coofigurations 
have been !he subject of successful fire acceptance tests. 
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performed for Comanche Peak 2, where test specimens consisted of hundreds 
of square feet of prefabricated Thermo-Lag materials that were not known to 
be any different from other Thermo-Lag materials with respect to inherent void 
characteristics, the NRC Staff believes that these voids will not cause premature 
failure of properly designed and installed fire barriers.6 

The assertion that the use of staples may serve as a "heat sink" causing 
combustion and "speedy failure" of the material is not supported by the 
Petitioners. It is true that the discretionary use of staples to repair cracks 
and enhance the structural integrity of conduit sections has been an ongoing 
practice in the manufacture of I-hour and 3-hour Thermo-Lag prefabricated 
items. Furthermore, Texas Utilities Electric (1U) installation procedure QCP
CV-I07, "Application of Fire Barrier and Fire Proofing Material," at CPSES, 
specifies the use of 1fl-inch, Arrow or Bostich T-50 staples to secure stress skin 
to prefabricated panels. Contrary to the Petitioners' assertion, however, there 
is no evidence from TU tests of Thermo-Lag material containing staples that 
would suggest that the existence of staples could cause Thermo-Lag to fail to 
perform properly. In addition, before being tested at TU, test specimen panel 
seams were through-stitched with stainless steel wire. The amount of metal 
available as a "heat sink" in such stitching is greater than in the staples used 
in practice; however, test results did not indicate any adverse effects from the 
stitching. 

Therefore, on the basis of the information provided above, the NRC Staff 
concludes that the Petitioners' assertions that voids will negate Thermo-Lag 
material's effectiveness as a fire barrier and that staples may serve as a "heat 
sink" causing combustion and "speedy failure" are without foundation. 

2. Compensatory Measures 

The information required by Generic Letter 92-08, "Thermo-Lag 330-1 Fire 
Barriers," issued December 17, 1992, will show whether Thermo-Lag fire 
barriers have been properly qualified and installed, and are representative of 
tested configurations.' Without such confirmation, Thermo-Lag fire barriers 

6 II should be noted thaI the existence of voids in fire barrier materials is nO( unique 10 Thcnno-Lag. OIher 
materials used 10 build fire barrien, I1lCh as CIXIc:rctc blocks, bricks, and m.ting tiles may also ca!IIin voids. 
'Generic Leucr 92-08 required Iiccnsccs using Thermo-Lag 33()'1 barrim 10 ltate whdhcr or not (1) Ibc 

1iccnscc has qualilied the Thermo-Lag 33()'1 fire bmim by CIXIduc:ting fire cndunncc tests in a~1JICC with 
the NRC', rcquimncnts and guidance or licensing commitments; (2) Ibc fire barrier configurations installed in 
the plant IqII'CScnt the materials, wodtmanship, and methods of assembly, dimensions, and configurations of 
the qualiIic:atiat IeIt assembly configurations; and (3) the licensee hu evaluated any dcviatims from Ibc lelted 
c:atfiguratiall. These infonnatimal rcquimncnts apply 10 alll·hour and 3·bour Thermo-Lag 33()'1 materials and 
hurler ,ystems usc:mbled by any method. web u by usembling preformed panels and CIXIduil shapes. u wc11 
u spny, trowd, and brush·at applic:atiat a .. emb1y. Should a Iiccnscc answer any of the thn:c items (above) in 
the negative, Ibc Iic:a!ICC is 10 describe all c:orrcc:tive actions nccdcd and include a achcdule for completing I1lCh 
actions and shall describe all compensatory mcuun:s taken in accordance with their technical spcc:iIic:atiall or 
administrative con1rolJ. 
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are to be considered inoperable, a status that requires licensees to implement 
compensatory measures until operability of the barrier can be demonstrated. In 
their responses to NRC Bulletin 92-01, Supplement I, ''Failure of Thermo-Lag 
330-1 Fire Barrier System to Perform Its Specified Fire Endurance Function," all 
licensees of operating plants named in the petition of December IS, 1992, have 
affirmed that compensatory measures·are in place consistent with their technical 
specifications or license conditions for an inoperable fire barrier. The NRC Staff 
has evaluated compensatory measures, such as fire watches, and has found that 
they continue to adequately protect the public health and safety when barriers are 
inoperable. Therefore, the NRC Staff has concluded that there is no immediate 
threat to the public health and safety, given that compensatory measures have, 
in fact, been instituted. Accordingly, the suspension of the operating licenses 
for those reactors listed in the December IS, 1992 petition is not warranted. 
Licensees will be permitted to cease compensatory measures when they have 
affirmed that fire barriers have been properly qualified and installed and there 
is reasonable assurance that such barriers will perform their intended function. 

B. Installed Weight of Thermo-Lag 

The Petitioners state that TSJ, the manufacturer of Thermo-Lag, may have 
given utilities erroneous information about the weight of Thermo-Lag. Specif
ically, the Petitioners state that the "as installed actual weight" of Thermo-Lag 
may vary from 925 pounds per cubic foot (lb/ft') to as much as 140lb/ft', rather 
than the 78.5 lb/ft' dry density figure given by TSJ. The Petitioners contend that 
this difference is important because there often is very little room for error in 
calculating the weight loads for cable trays and conduits supported by hangars 
and other supports. 

The Petitioners give no explanation of how they derived their density figures; 
the Petitioners' figures appear to be based, however, on the use of nominal 
thicknesses' of preformed Thermo-Lag sections to calculate the volume of a 
section or panel. The use of nominal-thickness dimensions instead of the actual
thickness dimensions, which may in fact be larger, may result in a calculated 
density that is greater than the actual density. This would occur, for example, 
when a panel is manufactured and finished slightly thicker than the nominal 
thickness, and is then weighed. If such weight is divided by the assumed 
volume derived from nominal dimensions, the resulting calculated density will 
be greater than the density determined jf the weight was divided by the actual 
greater volume. 

'"Nominal thicinea" U lISed here means Ihe minimum finished thic:ltncss lisled by !he manufacturer for • 
JWldanf panel or lCCIion. 
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In any event, the Staff reviewed the adequacy of the weight and density values 
that TSI provides in its product literature. In discussions with the manufacturer, 
the NRC Staff learned that all Thermo-Lag products, which are manufactured 
in standard sizes, are weighed before shipment to ensure that the weight of 
the product falls within the allowed limits of TSI's quality control procedures.'I 

Products that fall outside specified weight tolerances are rejected. 
The NRC Staff was also informed by TSI that the density of Thermo-Lag 

products is approximately 78 lblft' with some normal manufacturing tolerance 
and that there has not been any change in the density of Thermo-Lag during the 
time the products have been manufactured. Upon curing, there is no difference in 
density among Thermo-Lag products. Based on a review of TSI quality control 
procedures, the Staff does not consider the manufacturing density variations to 
be significant 

As detailed later in this discussion, the NRC Staff conducted an inspection 
of TSI's quality assurance program in December 1991, by reviewing selected 
criteria from 10 C.F.R. Part 50, Appendix B, including handling, control, 
identification, storage and shipping of materials, control of measuring and 
test equipment, and control of purchased materials, and concluded that the 
program was adequate. Thus there is assurance that the TSI weight and density 
specifications are being mel 

In summary, the NRC Staff has determined that the actual weights of Thermo
Lag panels and sections are controlled, and has verified that an adequate 
quality assurance program exists. Accordingly, there is reasonable assurance 
that accurate weight and density specifications are being provided by the 
manufacturer to licensees. Therefore, in view of the foregoing, the NRC Staff 
has determined that the suspension of the operating licenses or construction 
permits for those reactors listed in the December IS, 1992 petition is not 
'warranted based on the Petitioners' allegation of TSI providing erroneous 
information about the weight or density of Thermo-Lag. 

C. Inconsistencies in Toxicity Test Results 

In the December IS, 1992 petition, the Petitioners restate assertions made 
in prior filings that tests conducted by Southwest Research Institute (SwRI) 
indicate that burning Thermo-Lag can release highly toxic gases, specifically, 
hydrogen cyanide and carbon monoxide. The Petitioners assert that if a fire 
were to occur, fire watch personnel could be overcome by these toxic gases and 

II The Staff YCriJied !he existence of. wcight control specification by reviewing 1'51 qualily control procedures. In 
addition, an NRC inspection of 1'51 in Dca:mbc:r 1991 examined =rds Iba' indicated Iba' 1'51 had a longstanding 
practice of weighing Thermo-Lag products. Fullhcnnore, TeXIS Utilities Electric hu YCriJied that Thermo-Lag 
products it has r=:ivcd were wi!hin ipCCiIied weight tolerances. by IClUally wcighing such producta at r=:ipt 
inspections. 
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be unable to perform their functions; further, their health and safety could be 
subject to "inappropriate risk." The Petitioners argue that "[ilf the staff's tests 
have shown that the burning of Thermo-Lag does not produce toxic fumes," 
there are limited possible scenarios to explain the differences in the results 
of the SwRi and Staff's tests that raise concerns sufficiently troublesome to 
immediately shut plants down. In particular, the Petitioners are concerned that 
inconsistent test results may reflect poor quality assurance, or may reflect a 
change in Thermo-Lag's composition that has not been tested. 

Prior to conducting its own tests, the NRC Staff reviewed the SwRI test 
report referenced by the Petitioners. The Staff review resulted in a number 
of unanswered questions regarding the development of the SwRI test results, 
specifically, questions regarding the protOCOl, test procedures, and quality 
controls used in the conduct of the test. Rather than expending resources 
to resolve these unanswered questions, and to independently address issues 
concerning the toxicity of ThermO-Lag, in part raised by the SwRI test report, 
the NRC Staff decided to conduct an independent toxicological evaluation of 
the combustion products of Thermo-Lag fire barrier material. The NRC, in 
conjunction with the National Institute of Standards and Technology (NIS1), 
determined that the products of combustion of Thermo-Lag do include hydrogen 
cyanide and carbon monoxide; however, Thermo-Lag combustion products also 
were determined to be comparable in toxicity to the burning of Douglas fir 
lumber or flexible plyurethane foam, and no more toxic than the products 
of combustion of other materials, such as cable insulation, installed in the 
plant. 10 Thus, when circumstances require taking into account toxic releases 
during a plant fire, the presence of Thermo-Lag would introduce no unique 
considerations. 

Because the NRC Staff's tests clearly showed the release of some toxic 
sub~tances, to the extent that the Petitioners are assuming the SwRI and NRC 
Staff's test results are inconsistent because they erroneously believe "the staff's 
tests have shown that the burning of Thermo-Lag does not produce toxic fumes," 
their assumption is incorrect. Moreover, a comparison of the SwRI test results to 
the NRC Staff's test results is inappropriate where it has not been established that 
the two tests were conducted in an identical fashion, and thus such a comparison 
provides little or no basis to conclude that there is a quality assurance problem 
or that there have been changes in the composition of Thermo-Lag.n Indeed, 
other information suggests that the Petitioners' two hypotheses are incorrect 

I°The results of the NIST tests were provided in NIST Report of Test FR 3987, '7oxico1ogical Evaluation or !he 
Combustion ProdUCIS from. Thennal Barrier Material Decomposed Under FImrlng and NonlIaming Conditions," 
dated April 29, 1992 . 
n In ract, !he NRC staff', axnparison or the SwRI test report accanpanying MRS', September 3, 1992 filing. 
with the NlST test report indicates that !here were at least Ic:vcral test panmClcrs or conditions that differed 
between the two tests. 
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First, regarding the possibility of changes in composition, six Thermo-Lag 
samples of different form and vintage were submitted to NIST and, at the request 
of the NRC Staff, the samples were subjected to a detailed chemical analysis 
by NIST to characterize the chemical composition of the materials. The results 
of the analysis revealed the same elemental profile and similar composition and 
behavior for all six samples, which provides some indication that there have 
been no changes in the formulation of Thermo-Lag over the years. Second, 
questions related to TSI's quality assurance (QA) program have been addressed 
in an NRC Staff inspection of TSI's QA program on December 16-20, 1991. 
The results are provided in NRC Inspection Report 99901226/91-01. The 
NRC inspectors verified the implementation of the QA program by reviewing 
selected criteria from 10 C.F.R. Part 50, Appendix B, including nonconforming 
materials; identification and control of materials; handling, storage, and shipping 
of materials; control of measuring and test equipment; and control of purchased 
materials. On the basis of the observations, the NRC inspectors concluded that 
TSI's QA program was adequate with the exception of two nonconformances 
(which were subsequently corrected) that would have had no bearing on the 
uniformity of the composition of Thermo-Lag. Thus, in the NRC Staff's view, 
there are no bases for the Petitioners' concerns that-there may be poor quality 
assurance or there may have been a change in Thermo-Lag's composition that 
has not been tested. 

On the basis of the NIST test results, the NRC Staff concluded in the 
Partial Director's Decision that the thermal decomposition of Thermo-Lag 
under actual fire conditions would not introduce concerns regarding either the 
composition or quantity of toxic materials produced, above and beyond the usual 
concerns regarding the toxicity of a fire that bums typical in-plant combustibles. 
Accordingly, the NRC Staff noted that the toxicity levels evaluated did not 
'suggest that precautions above and beyond those that would normally be taken 
during an in-plant fire should be considered. Thus, the NRC Staff concluded 
that fire-watch personnel can perform their functions of finding incipient fires 
and notifying appropriate response personnel without sacrificing personal safety. 
Because the National Institute of Standards and Technology is the recognized 
authority in establishing the standards by which to conduct and in conducting 
toxicological tests, the NRC Staff has the highest confidence in the results of the 
NIST tests. Thus, the NRC Staff continues to believe that fire-watch personnel 
can perform their functions safely. 

m. CONCLUSION 

The Petitioners request that the NRC order the immediate suspension of 
the operating licenses or construction permits of all nuclear power plants that 
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use Thermo-Lag material as a fire barrier, until the Thermo-Lag is removed 
and replaced. Alternatively, the Petitioners request that the NRC order each 
reactor licensee to remove and replace its Thermo-Lag during its next refueling 
outage, or before beginning operation. These requests presumably are based 
on the allegations discussed above, in addition to those addressed in the Partial 
Director's Decision, where I found that no substantial health and safety issues 
had been raised. , 

With regard to the requests made by the Petitioners, the institution of 
proceedings pursuant to 10 C.P.R. § 2.206 to shut down certain facilities using 
Thermo-Lag fire barrier material is appropriate only where substantial health and 
safety issues have been raised. See Consolidated Edison Co. o/New York (Indian 
Point, Units 1, 2, and 3), CLI-75-8, 2 NRC 173, 175 (1975), and Washington 
Public Power Supply System (wpPSS Nuclear Project No.2), DD-84-7, 19 NRC 
899, 923 (1984). With respect to the issues discussed in this Final Director's 
Decision, I find no basis for taking such actions. Rather, on the basis of the 
review efforts by the NRC Staff, I conclude that no substantial health and safety 
issues have been raised by the Petitioners. Accordingly, the Petitioners' requests 
for action pursuant to section 2.206 are denied. 

A copy of this Decision wilI be placed in the Commission's Public Document 
Room, Gelman Building, 2120 L Street, NW, Washington, DC 20555, and in 
the Local Publie Document Room for the named facilities. 

A copy of this Decision will also be filed with the Secretary of the Com
mission for the Commission's review as provided in 10 C.P.R. § 2.206(c) of the 
Commission's regulations. 

Dated at Rockville, Maryland, 
this 23d day of May 1993. 
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FOR TIIE NUCLEAR 
REGULATORY COMMISSION 

Thomas E. Murley, Director 
Office of Nuclear Reactor 
Regulation 



Cite as 37 NRC 419 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Plan que 

CU-93-13 

In the MaHer of Docket No. 3D-31765-EA 
(Suspension Order) 

(Byproduct Material Ucense 
No. 37-28540-01) 

ONCOLOGY SERVICES 
CORPORATION June 4,1993 

The Commission grants Oncology Services Corporation's petition for review 
ofLBP-93-6, 37 NRC 172 (1993), which granted in part the Nuclear Regulatory 
Commission Staff's motion for delay of this enforcement proceeding. However, 
because it was likely that the stay would expire before the Commission could 
provide any relief, if warranted, to the Licensee on the petition, the Commission 
took the unusual step of directing the Licensing Board to refer to the Commission 
any ruling granting an additional stay of the proceeding. 

RULES OF PRACTICE: INTERLOCUTORY REVIEW 

Review of an interlocutory order will be granted if one of the criteria in 10 
C.F.R. § 2.786(g) is satisfied. 

RULES OF PRACTICE: INTERLOCUTORY REVIEW 

Satisfaction of one of the criteria in section 2.786(b)(4) is not mandatory in 
order to obtain interlocutory review. The Commission may consider the criteria 
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listed in section 2.786(b)(4) when reviewing interlocutory matters on the merits, 
but when determining whether to undertake such review, the standards in section 
2.786(g) control the Commission's determination. 

MEMORANDUM AND ORDER 

The Commission has before it a petition for interlocutory review filed 
by Oncology Services Corporation (OSC or Licensee) pursuant to 10 C.F.R. 
§ 2.786. The Commission has also received OSC's supplement to the petition 
for review, which was filed on June 3, 1993. In its petition, OSC requests that 
the Commission review the Atomic Safety and Licensing Board's Memorandum 
and Order, LBP-93-6, which granted in part the Nuclear Regulatory Commission 
(NRC) Staff's motion for delay of this enforcement proceeding through June 
23, 1993. 37 NRC 172 (1993). The proceeding stems from OSC's request 
for a hearing on the NRC Staff's January 20, 1993 order that suspended, on 
an immediately effective basis, OSC's license to use sealed sources containing 
iridium-192 for human brachytherapy treatinents at specified OSC facilities in 
Pennsylvania. Order Suspending License (Effective Immediately), 58 Fed. Reg. 
6825 (Feb. 2, 1993). For the reasons stated below, the Commission grants 
interlocutory review, but postpones further consideration of this matter until 
after the Licensing Board resolves the Staff's ''Motion for Additional Delay of 
Proceeding" that was filed on June 3, 1993. 

In its petition for interlocutory review, OSC claims that the Commission 
should review LBP-93-6 because the Licensing Board (1) erroneously consid
ered the effect of this proceeding on the Commonwealth of Pennsylvania's crim
inal investigation as a factor in determining good cause for the stay and (2) 
incorrectly applied due process standards in determining whether to grant the 
stay of 120 days. OSC avers that the order threatens it with immediate and se
rious irreparable impact that cannot be alleviated through a petition for review 
of a final decision and that the order affects the proceeding in a pervasive and 
unusual manner. Therefore, OSC argues, the Commission should take interlocu
tory review to vacate or reverse the portions of the Licensing Board's order that 
are contrary to law and policy. The Staff opposes OSC's petition for review. In 
its supplement, OSC argues that in view of the United States Supreme Court's 
recent decision in United States Department of Justice v. Laruiano; 61 U.S.L.W. 
4485 (U.S. May 25, 1993), no basis exists for continuing the stay. 

Questions certified or rulings referred to the Commission by a presiding 
officer will be reviewed if they meet either of the standards in 10 C.P.R. 
§ 2.786(g). Even in the absence of the presiding officer's referral or certification, 
the Commission will consider an aggrieved party's petition for review of an 
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interlocutory order if one of the standards in section 2.786(g) is met. See 
Safety Light Corp. (Bloomsburg Site Decontamination and License Renewal 
Denials), CLI-92-13, 36 NRC 79,85 (1992). Although language in our decision 
in Safety Light Corp. (Bloomsburg Site Decontamination), CLI-92-9, 35 NRC 
156, 158 (1992), can be read to the contrary, I satisfaction of one of the 
criteria in section 2.786(b)(4) is not mandatory in order to obtain interlocutory 
review. The Commission may consider the criteria listed in section 2.786(b)(4) 
when reviewing interlocutory matters on the merits, but when determining 
whether to undertake such review the standards in section 2.786(g) control our 
determination. 

Under the circumstances here, we grant review pursuant to the first standard 
in section 2.786(g). For purposes of determining whether interlocutory review is 
appropriate, when a licensee is subject to an immediately effective suspension 
order, a licensee's due process interest in a prompt hearing is threatened by 
a 120-day stay of the proceeding. As a practical matter, review of the final 
Licensing Board order in this instance would provide no relief from the type of 
harm that conceivably could be suffered as a result of a 120-day stay imposed 
by an allegedly erroneous Licensing Board order. 

We have taken a hard look at the matters raised by OSC's petition and sup
plement. Summary reversal of the Licensing Board's order is not warranted. 
The Licensing Board appears to have used the appropriate legal standards and 
has provided a reasoned analysis to support its order. Typically our next step 
would be to set a schedule for filing of briefs by the parties. See 10 C.F.R. 
§ 2.786(d). However, because the stay expires by its own terms on June 23, 
1993, it is unlikely that after receiving briefs we could render a decision and 
provide any relief, if warranted, to the Licensee on its petition. Neverthelesst 
we recognize that some of these issues may be raised again in the context of 
Staff's motion for an additional delay, filed June 3, 1993. Therefore, we take 
the unusual step of directing the Licensing Board, if it grants Staff's motion for 
an additional delay, to refer that ruling to the Commission. The Commission will 

11bc holding in CU·92·9 Is limited to a determination that the NRC Staff did not meet the standards In section 
2786(g) in seeking review of a Ucensing Board's interlocutory order. 
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then set a schedule for the filing of briefs. We will consider whether to vacate 
LBP-93-6 on grounds of mootness at that time. 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 4th day of June 1993. 
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For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 



In the MaHer of 

Cite as 37 NRC 423 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. CurtIss 
Forrest J. RemIck 
E. Gall de Planque 

CU-93-14 

Docket No. 3D-31758-EA 
(Byproduct Materials Ucense 

No. 34-26201-01) 

RANDALL C. OREM, D.O. June 4,1993 

The Commission reviews a settlement agreement between the Licensee and 
the NRC Staff, which was approved by the Licensing Board in LBP-92-18, 36 
NRC 93 (1992). Although the Commission expresses reservations with respect 
to aspects of the agreement, the Commission determines to permit the agreement 
to take effect. The Commission also re-emphasizes the importance of applicants' 
and licensees' obligation to submit complete and accurate information and 
reiterates the Commission's longstanding interpretation of material information 
under the Atomic Energy Act. Chairman Selin and Commissioner Curtiss 
disapprove the order in part. 

ATOMIC ENERGY ACT: DUTIES OF LICENSEES/APPLICANTS 

The Commission is dependent on licensees and applicants for accurate in
formation to assist the Commission in carrying out its regulatory responsibilities 
and expects nothing less than full candor from licensees and applicants. 
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ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT 

Under section 186a of the Atomic Energy Act and the Commission's im
plementing regulations, the materiality of information "depends upon whether 
information has a natural tendency or capability to influence a reasonable agency 
expert." Virginia Electric and Power Co. (North Anna Power Station, Units l
and 2), CLI-76-22, 4 NRC 480 (1976), aff'd, 571 F.2d 1289 (4th Cir. 1978). 

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT 

The Commission need not rely on a false statement in order for it to be 
material, nor must the statement in fact induce the agency to grant an application. 

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT 

The nature (e.g., physical attributes and capabilities) and the status of an 
applicant's proposed facility are material matters in a decision whether to grant 
a radioactive byproduct materials license. 

ATOMIC ENERGY ACT: DUTIES OF LICENSEES/APPLICANTS 

Even if an applicant turns to a consultant to help prepare a license appli~ation, 
the applicant remains responsible for the contents of the application. 

RULES OF PRACTICE: SETTLEMENT OF CONTESTED 
PROCEEDINGS 

Despite its reservations about aspects of a settlement agreement, the Commis
sion does not find the agreement to be, on balance, against the public interest. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

The Commission has under consideration the Atomic. Safety and Licensing 
Board's approval of a settlement agreement between the Nuclear Regulatory 
Commission (NRC) Staff and Dr. Randall C. Orem. See LBP-92-18, 36 NRC 
93 (1992). The Commission previously issued an order in which we asked the 
NRC Staff to provide additional information regarding its reasons for entering 
into a particular term of the agreement. CLI-92-15, 36 NRC 251, 252 (1992). 
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The Staff has responded to our order with an affidavit explaining the Staffs 
position. The Commission has also received a "Board Notification'; from the 
Staff, docketed on March 29, 1993, that transmits the publicly available portions 
of a report of the NRC's Office of Investigations on Dr. Orem and other 
individuals.' Upon consideration of these filings and the remaining record of 
the proceeding, the Commission has determined that it will not overturn the 
settlement agreement. The Commission is providing, however, guidance on 
certain matters of regulatory policy. 

n. BACKGROUND 

The proceeding was initiated upon Dr. Orem's request for a hearing on an 
order to revoke Dr. Orem's byproduct materials license. See 56 Fed. Reg. 63,986 
(Dec. 6, 1991). The order was signed by Hugh L. Thompson, Jr., the Deputy 
Executive Director for Nuclear Materials Safety, Safeguards, and Operations 
Support, on behalf of the NRC Staff. The Staff issued the order after discovering 
about a year after granting the license that the facility described in Dr. Orem's 
license application as the place of possession and use of radioactive material 
had not been constructed and that the facility's address was that of his private 
residence. 56 Fed. Reg. 63,986 (Dec. 6, 1991). Dr. Orem had indicated in the 
facility drawing attached to his license application that the facility was "being 
finished at this time." The Staff revoked the license on the basis that, had the 
NRC known that the proposed place of use of the byproduct material was a 
private residence without adequate provisions for the safe receipt, handling, and 
use of licensed material, a license would not have been issued. Td. at 63,987. 

Dr. Orem requested a hearing on the order, but he and the Staff ultimately 
submitted a joint motion for approval of a settlement agreement, which the 
Licensing Board granted in LBP-92-18. Under the agreement, Dr. Orem 
admitted no wrongdoing or violation of federal statutes and regulations. 36 NRC 
at 96. Dr. Orem has not contested the basic facts that the listed facility location 
was his personal residence and that the facility described in his application did 
not exist. 

According to the settlement agreement, the NRC Staff has decided not to take 
any further action against Dr. Orem. In addition, paragraph 4 of the agreement 
contains the following stipulation: 

'Board Notification 93-05. Memorandum from R.M. Bernero, Director, Office of Nuclear Material Saf'ety IIIId 
Safeguards (NMSS), dated March 17, 1993. Punuant to the Commission', Statement of Policy; Investigations, 
Inspections, and Adjudicatory Proceedings, 49 Fed. Reg. 36,032 (Sepl 13, 1984), we directed the Staff on April 
20, 1993, to provide the Donpublic ponions of the repon for our In camera review. Although we have examined 
this material, we have Dot relied on it nor would it materially change our decision. 
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The NRC staff agrees that none of the facts associated with this proceeding will be held 
against him in the event Dr. Orem submits another application for a specific license on 
his own behalf or a license amendment application is submitted to name Dr. Orem as an 
authorized user. If such application is in compliance with the Atomic Energy Act and the 
Commission's regulations, such application shall be granted. 

LBP-92-18, 36 NRC at 96. In order to understand the Staff's bases for 
entering the settlement, particularly in view of Staff's position and supporting 
documentation in the record that Dr. Orem had submitted false statements in 
his application, we asked the Staff in CLI-92-15 to explain the "Staff's reasons 
for agreeing not to pursue any further action against Dr. Orem, including its 
agreement not to hold the facts associated with this proceeding against Dr. Orem 
in the event that he submits another application for a license." 36 NRC at 252. 

m. STAFF'S BASES FOR SETTLEMENT 

The Staff replied to the Commission's inquiry with an affidavit from Robert 
M. Bernero, the Director of NMSS. Mr. Bernero's affidavit affirms that the 
Staff initially sought revocation of the license because Dr. Orem's application 
contained false information concerning the status of his facility. The affidavit 
emphasizes that the "key point on which the Order was based was that the 
proposed facility did not exist.''l Mr. Bernero states that at some unidentified 
time after the order was issued, the materiality of the erroneous information was 
questioned. Although NMSS had originally concurred in the order, NMSS later 
concluded that a license could have been issued to Dr. Orem without the facility 
being complete. Affidavit at 3-4. 

NMSS interprets 10 C.F.R. § 30.33(a)(2), which provides that a license will 
be issued if the applicant's "proposed equipment and facilities are adequate 
to prc.tect health and minimize danger to life or property," as not requiring 
a completed facility before a license is granted as long as the licensee does 
not receive material prior to having "everything in place as specified in the 
application." Affidavit at 4. An NMSS policy directive attached to the affidavit 
states that the Staff encourages applicants to delay completion of facilities and 
acquisition of equipment until after the Staff's review is completed. See NMSS 
Policy and Guidance Directive Fe 92-04; Issuance of New Licenses for Material 

2 Affidavit at 3. Mr. Bernero quores a letter dated December 19. 1991. from James Ueberman. Director of the 
Office of Enforcement. to Dr. Orem that staleS -

1be Order that was Issued to revoke your license was not Issued on the question of whether you would 
be using material at a later time or at a residence. 1be Order was issued because you indicated in the 
application that the facility desaibed in the application was "being finished at this time" when in fact it 
was learned through further investigation that the facility was never starred and. filrther. the location that 
you indicated in the application was a location at which there is no capability to receive and use licensed 
material. 
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Use Programs (Sept. 14, 1992) (Exhibit 2 to the Bernero Mfidavit). The purpose 
of this interpretation is to prevent premature expenditure of resources by license 
applicants before NRC's safety review of an application is completed. 

Mr. Bernero acknowledges that a residual question regarding Dr. Orem's 
integrity remained because of his indication that the facility was "being finished 
at this time," but NMSS could not conclude that "Dr. Orem deliberately made 
inaccurate statements in the application to deceive the staff in order to obtain a 
license he would not otherwise obtain." Mfidavit at 4-5. Staff saw no undue 
risk in allowing Dr. Orem to return to licensed activities, because any future 
application would be subject to the general guidance memorandum attached 
to the affidavit. The guidance memorandum provides general instructions to 
NMSS reviewers in handling applications for which facilities are not complete 
and prescribes limiting license conditions to prohibit acquisition of material prior 
to completion of facilities. 

IV. MATERIAL INFORMATION UNDER THE 
ATOMIC ENERGY ACT 

Although we have chosen not to disturb the settlement agreement reached 
between Dr. Orem and the Staff, the Commission is taking this opportunity 
to underscore the importance that we place on the completeness and accuracy 
of information submitted by applicants and licensees and to reiterate our 
longstanding interpretation of the concept of "material" information under the 
Atomic Energy Act. We cannot overstate'the importance of a licensee's or an 
applicant's duty to provide the Commission with accurate information. As we 
noted in commenting on the obligation of reactor licensees, 

In order to fulfill its regulatory obligations, NRC Is dependent upon all of its licensees 
for accurate and timely information. Since licensees are directly In control of plant design, 
construction, operation, and maintenance, they are the first line of defense to ensure the 
safety of the public. NRC's role is one primarily of review and audit of licensee activities, 
recognizing that limited resources preclude 100 percent inspection. 

Petition/or Emergency and Remedial Action, CLI-78-6, 7 NRC 400,418 (1978). 
These same principles are applicable to the regulation of radioactive materials 
licensees, perhaps even more so given the thousands of materials licenses for 
which the NRC is responsible. We expect no lesser standard of honesty from 
materials users: "Nothing less than candor is sufficient." Hamlin Testing 
Laboratories, Inc., 2 ABC 423, 428 (1964), ajJ'd, 357 F.2d 632 (6th Cir. 1966). 

The Commission addressed the concept of materiality of statements and 
omissions of information in our decision in Virginia Electric and Power Co. 
(North Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC 480 (1976) 
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("VEPCO"), aff'd, 571 F.2d 1289 (4th Cir. 1978). In VEPCO, the Commission 
interpreted the term "material false statement" as used in section 186a of the 
Atomic Energy Act, 42 U.S.C. § 2236(a). Although the Commission has since 
promulgated regulations as a primary means of enforcing the Commission's 
expectations regarding the accuracy of information submitted by applicants and 
licensees, these regulations do not diminish the basic concept of materiality 
established in VEPCO.3 Under VEPCO. a statement is material if "a reasonable 
staff member should consider the information in question in doing his job"; 
i.e., "[m]ateriality depends upon whether information has a natural tendency or 
capability to influence a reasonable agency expert." 4 NRC at 486, 491. This 
test is a common one for materiality and is comparable to the standard applied 
under the federal statute, 18 U.S.C. § 1001, that provides criminal sanctions for 
false statements made to agencies of the United States. See United States v. 
Lueben, 838 F.2d 751, 754 (5th Cir. 1988); Weinstock v. United States. 231 
F.2d 699, 701-02 & n.6 (D.C. Cir. 1956); Virginia Electric and Power Co. 
(North Anna Power Station. Units 1 and 2), ALAB-324, 3 NRC 347,358, aff'd. 
CLI-76-22, 4 NRC 480. 486 (1976). Moreover, the NRC need not rely on a 
false statement in order for it to be material. Whether a statement would have, in 
fact, induced the agency to grant an application has no bearing on materiality.· 

Applying the standard to the circumstances before us, we conclude that the 
nature and status of the applicant's proposed facility are certainly material mat
ters in a decision whether to grant a radioactive byproduct materials license. The 
physical attributes and capabilities of the facility have an obvious relationship 
to the NRC's licensing decision. Commission regulations governing issuance 
of licenses for possession and use of radioactive byproduct material require a 
determination that the applicant's proposed facility is "adequate to protect health 
and minimize danger to life or property" before a license may be issued. 10 
C.F.R. § 30.33(a)(2). 

The status of the facility is also material. An applicant's statements about 
the status of a proposed facility may reveal or lead to questions concerning the 
technical qualifications of the applicant. Such statements may also affect the 
treatment given to a license application, because neither the Atomic Energy Act 
nor the Commission's regulations indicate that the NRC must issue a materials 

3Su . e.g .• 10 C.F.R. 130.9 (1992); Completeness and Accuracy of Information, Final Rule and Statement of 
Policy, 52 Fed. Reg. 49,362. 49,366 (Dec. 31, 1987). 
4 Suo e.g .• webe1l, 838 F.ld at 754-55 (whether false statements on loan application and reJatcd documents 
actually affected approval of government loan Is not an issue under 18 U.s.c. 11001); Unlled States v. Lopt!l. 
728 F.ld 1359, 1362 (11111 Or.), cert. denlt!d, 469 U.s. 828 (1984) (allllough false priority dates on immigration 
applications would not have led to erroneous granting of applications, submission nf faJschoods Inlluenced agency" 
treatment of applications and was thereby material); Uniled States v. Mcintosh. 6S5 F.ld 80, 82-83 (5111 Or. 1981), 
cert. denied, 455 U.S. 948 (1982) (reliance on false statements In documents related to federally guaranteed loan 
unnecessary for statements to be material). 
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license to a person who is unlikely to be able to construct the required facilities 
or to undertake licensed activities for an extended period of time. 

The NMSS guidance attached to Mr. Bernero's affidavit supports this analy
sis. According to the guidance, the Staff reviewer should ascertain the status of 
the proposed facility and, if the applicant does not intend to complete the facil
ity and begin using material within a year, the reviewer should request that the 
applicant explain why a license is being sought at that time. NMSS Directive 
FC 92-04, Enclosure 2, at 1. Even though license issuance is not precluded by 
the fact that facility construction has not begun, information about the status of 
the facility certainly has a capability of influencing the agency's review. 

v. COMMISSION DECISION ON THE SETTLEMENT 
AGREEMENT 

The Commission has determined not to overturn the settlement agreement 
reached between the Staff and Dr. Orem and approved by the Licensing Board. 
However, we had concerns about some aspects of the agreement. Although 
the Staff had represented to the Licensing Board that a determination of willful 
misconduct or wrongdoing by Dr. Orem was beyond the scope of the instant 
proceeding,S the Staff stated in the agreement, for reasons not readily apparent ... 
that it would forgo any further action against Dr. Orem and stipulated that the 
facts associated with the proceeding would not be held against him in any future 
licensing action. The agreement contains no acknowledgment by Dr. Orem of 
his obligation to ensure that information he provides to the NRC is accurate and 
complete. 

Despite our reservations, we do not find the agreement on balance to be 
contrary to the public interest. Inasmuch as the original order sought termination 
of a license granted to a person who did not have appropriate facilities for the 
possession and use of radioactive material, this result is achieved under the 
agreement without further litigation. We note that the false statement appears 
to have been added gratuitously to the application by Dr. Orem's consultant. 
Although Dr. Orem's reliance on a consultant does not excuse him from 
responsibility for the contents of the application, the circumstances surrounding 
the submission of the false statement do not appear so severe as to warrant 
Dr. Orem's disqualification from future licensing and, hence, disapproval of 
the settlement agreement. Once the license was issued, Dr. Orem apparently 
conducted himself consistently with the terms of the license and our regulations. 
He seems to have recognized that he could not procure licensed material without 
having completed the facility described in his application. Considering all these 

S See g~Mral1y Telephone Conference Transcript at 8·11 (Ian. 29. 1992) (remarks of Staff counsel). 
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circumstances, we have decided to accede to the settlement agreement between 
the NRC Staff and Dr. Orem.6 

We caution Dr. Orem, however, that we expect him, as well as all applicants 
and licensees, to adhere to the standards of accuracy and completeness of 
information under our regulations in any future dealings with the Commission. 
Even if the applicant turns to a consultant to help prepare the license application, 
as was the case here, the applicant remains responsible for the contents of the 
application. 

In conclusion, we are permitting the settlement agreement approved by 
the Licensing Board in LBP-92-18, 36 NRC 93 (1992), to take effect. The 
proceeding is hereby terminated. 

The Chairman and Commissioner Curtiss approve this order in part and 
disapprove it in part. The Chairman's and Commissioner Curtiss's dissenting 
views are attached. 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 4th day of June 1993. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

DISSENTING VIEWS OF CHAIRMAN SELIN 

I would have disapproved the stipulation in the settlement agreement by which 
none cf the facts associated with the proceeding would be held against Dr. Orem 
in future licensing actions. Although I do not suggest that further enforcement 
action should be taken against Dr. Orem or that he should be disqualified from 
future licensing, I believe the stipulation is an unnecessary and inappropriate 
concession for the proper resolution of this matter. 

6lnasnmch as the agreement is between Dr. Orem and the NRC regulatory staff reporting through the NRC's 
Executive Director for Operations. the agreement has no effect on actions that may be brought as a result of 
investigations by the NRC', independent Inspector General under the Program Fraud Civil Remedies Act. 31 
U.S.c. §§3801 et leq. Su gellually 10 C.F.R. Part 13 (1993). 
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DISSENTING VIEWS OF COMMISSIONER CURTISS 

Based upon the facts of this case, it is clear, in my view, that Dr. Orem 
willfully submitted material false information in his application for a byproduct 
materials license. While I agree that Dr. Orem's actions in this regard do not 
justify disqualifying him from all future licensing, I do not agree that those 
actions should be wholly ignored if and when he again seeks authorization to 
engage in some NRC-licensed activity. Material false statements are extremely 
serious matters; they warrant strong action and a clear message that applicants 
who make them, whether on their own or on the advice of some consultant, 
should expect to have that false statement taken into account by the agency with 
regard to any future licensed activity concerning that individual. Accordingly, 
I would reject paragraph 4 of the settlement agreement (see LBP-92-18, 36 
NRC 93 at 96) - where the Staff agrees to ignore the facts of this case in any 
future licensing action involving Dr. Orem - and remand the agreement to the 
Licensing Board. While I realize that this would reopen the settlement question 
and possibly result in further litigation, I believe that the NRC must be free to 
take Dr. Orem's conduct in this case into account in any future licensing action 
that he may request. 
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In the Matter of 

Cite as 37 NRC 433 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before AdmInIstrative Judges: 

Charles Bechhoefer, Chairman 
Dr. Jerry R. Kline 
Frederick J. Shon 

LBP-93-9 

Docket Nos. 5D-275-0LA-2 
5D-323-0LA-2 

(ASLBP No. 92-669-03-0LA-2) 
(Construction Period Recovery) 

(Facility Operating LIcense 
Nos. DPR-80, DPR-82) 

PACIFIC GAS AND ELECTRIC 
COMPANY 

(Diablo Canyon Nuclear Power 
Plant, Units 1 and 2) June 17, 1993 

In a proceeding concerning the proposed extension of operating licenses to 
recover or recapture into those licenses the period of construction of the reactors, 
the Licensing Board denies three late-filed contentions (although permitting 
certain aspects of those contentions to be litigated under a previously accepted 
contention), rules on various discovery motions, and sets schedules for the 
proceeding. 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

In ruling on late-filed contentions, a licensing board is required to determine 
whether the contention meets applicable contention requirements, as set forth 
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in 10 C.F.R. § 2.714(b) and (d), and, in addition, whether the proponent of the 
contention has satisfied the late-filed criteria set forth in 10 C.F.R. § 2.714(a)(l). 
A licensing board need not address these considerations in any particular order, 
although both are required for admissibility of a late-filed contention. 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

The late-filed factors are not equally weighted, nor do all have to be evaluated 
favorably to the proponent of a late-filed contention for the contention to be 
admitted. Good cause for late filing has been described as the most significant, 
but all five must be considered. Absent a showing of good cause for late filing, 
a stronger showing must be made on the other factors. 

NEPA: ENVIRONMENTAL ASSESSMENT 

Prior to the Staff's issuance of an Environmental Assessment determining 
whether an Environmental Impact Statement need be prepared, it is premature 
to entertain a contention calling for issuance of an EIS. 

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING 
(EXCLUSIVITY) 

A decision under 10 C.F.R. § 2.206 on a request for a show-cause order is no 
more than a decision of an NRC Division Director. It is not subject to appellate 
review at the behest of a party, either before the Commission or a Court of 
Appeals. It thus does not constitute an adjudicatory decision under section 189b 
of the Atomic Energy Act of 1954, as amended, 42 U.S.C. § 2239(b), and would 
not even bar the petitioner from seeking relief before NRC in an adjudicatory 
forum, were one available. 

RULES OF PRACTICE: CONTENTIONS 

The bare pendency of an investigation does not reflect that there is a 
substantive problem, that there has been any violation, or that there even exists 
an outstanding significant safet)' issue and, accordingly, cannot serve as valid 
bases for a contention. 

434 



RULES OF PRACTICE: DISCOVERY (pRIVILEGED MATTER) 

Reports prepared by the Institute for Nuclear Power Operations (lNPO) are 
not privileged in the traditional sense but, rather, are subject to nondisclosure 
under the Freedom of Information Act Whether those reports may be released 
to a party in litigation (possibly subject to a protective order) depends on meeting 
criteria spelled out in 10 C.F.R. § 2.790(b)(4)-(6). 

RULES OF PRACTICE: DISCOVERY (AGAINST NRC STAFF) 

Discovery against the NRC Staff is subject to different standards than would 
be applicable between other parties. 10 C.F.R. § 2.720(h). Availability of 
information in the NRC Public Document Room will bar discovery of the 
information. 

TECHNICAL ISSUES DISCUSSED 

Maintenance and surveillance programs, 
Thermo-Lag insulation. 

PREHEARING CONFERENCE ORDER 
(Late-Filed Contentions and Discovery) 

Pending before us are three late-filed contentions submitted by the San Luis 
Obispo Mothers for Peace (MFP), an Intervenor in this proceeding. I Pacific Gas 
and Electric Company (Applicant or PG&E) and the NRC Staff each oppose 
admission of all of these contentions.2 On May 11-12, 1993, we held a prehearing 
conference at the Commission's office at Walnut Creek, California, to discuss 
these contentions, as well as outstanding discovery questions.3 

I San Luis Obispo Mothers for Peace Latc-Filed Contention, dated March 12. 1993; San Luis Obispo Mothers for 
Peace Second Late·Filed Contention. dated March 16. 1993; San Luis Obispo Mothers for Peace Third Late-Filed 
Contention, dated April 12. 1993. The deadline for filing timely contentions was set by this Board as October 26. 
1992. MFP filed II proposed contentions by that deadline. of which we ultimately found two to be acceptable. 
LBP-93-I, 37 NRC S (1993). The three new contentions before us were filed subsequent to that deadline and 
hence are MIate_filed." 
2 PG&:E', Response to San Luis Obispo Mothers for Peace Fust Late-Filed Contention. dated April 2. 1993; 

PG&:E', Response to MFP Second Late-Filed Contention, dated April 6, 1993; NRC Staff's Response to MFP 
First Latc-Filed Contention. dated April 14, 1993; NRC Staff's Response to MFP Second Late-Filed Contention, 
dated April 14, 1993; PG&:E', Response to MFP Third Late-Filed Contention, dated April 27, 1993; NRC Staff', 
Response to MFP Third Late-Filed Contention, dated May 4, 1993. 
3Tr. 407-S68. The conference was announced througb our Notice of Prchearing Conference, dated April 23, 

1993 (S8 Fed. Reg. 26,177 (Apr. 30, 1993». 
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For reasons set forth below, and confirming our ruling at the aforementioned 
prehearing conference (Tr. 485), we are denying all three of these contentions 
but permitting specified portions of two of them to be litigated in the context of 
already-admitted Contention I. (1bere no longer appears to be a genuine dispute 
over two significant portions of the other contention, by virtue of action taken 
by PG&E.) 

A. Standards 

In ruling on late-filed contentions, we are required to determine whether the 
contention meets the generally applicable contention requirements, set forth in 
10 C.F.R. § 2.714(b) and (d). (1bese requirements were described in detail in 
earlier opinions in this proceeding.4) In addition, however, we also must consider 
whether the proponent of such a contention has satisfied the late-filed criteria, 
involving a balance of the following factors:' 

(i) Good cause, if any, for failure to tile on time. 
(ii) The availability of other means whereby ~e petitioner's interest will be protected. 
(iii) The extent to which the petitioner's participation may reasonably be expected to 

assist in developing a sound record. 
(iv) The extent to which the petitioner's, interest will be represented by existing parties. 
(v) The extent to which the petitioner's participation will broaden the issues or delay 

the proceeding. 

These five factors are not equally weighted - nor do all of them have to be 
evaluated favorably to the proponent of a late-filed contention in order for the 
contention to be accepted. Good cause for late filing has been described as the 
most significant.6 Absent good cause, a petitioner must make a stronger showing 
on the other factors in order to have a contention accepted.7 But the good-cause 
factor is not to be given controlling weight; all of them must be considered.B 

Indeed, in applying these factors, a licensing board has "broad discretion in the 
circumstances of individual cases.''9 

In the circumstances of this case, we determined that we would first consider 
the validity and admissibility under 10 C.F.R. § 2.714 of the three contentions 
before us. Only if a contention warranted acceptance under those standards 
would we then consider the timeliness aspects - an inquiry that we in fact 
were never required to reach. 

4LBP-92-27, 36 NRC 196, 200-01 (1992); LBP-93-I, 37 NRC 5,13-14 (1993). 
'10 C.F.R. § 2.714(aXI). 
6 Nuclear Fuel Services Inc. (West Valley Reprocessing Plant). CU-7S-4, 1 NRC 273, 275 (1975). 
7 Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-707, 16 NRC 1760, 1765 (1982). 
B Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CU-83-19, 17 NRC 1041 (1983). 
9 West Valley, supra, 1 NRC at 275. 
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This approach was contrary to that advocated by the Applicant and Staff. 
Relying on cases such as Texas Utilities Electric Co. (Comanche Peak Steam 
Electric Station, Unit 2), CLI-93-4, 37 NRC 156 (1993); Texas Utilities Electric 
Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-12, 36 NRC 
62,70 (1992); Boston Edison Co. (pilgrim Nuclear Power Station), ALAB-816, 
22 NRC 461 (1985), and Fermi, 16 NRC at 1765, they would have had us first 
determine whether the contentions withstood the timeliness criteria and, only if 
so, have us consider their admissibility. . 

Under either approach, a late-filed contention would not be admitted if it 
failed to meet either the late-filed criteria or the admissibility criteria of section 
2.714. In the current context, however, the Intervenors, who lack extensive 
funding, are not "sleeping on their rights" but, instead, are attempting to 
raise technically sophisticated issues with the assistance of outside technical 
consultants. The Board therefore considers it to be in the public interest 
and within its discretion to consider the seriousness of the asserted safety or 
environmental problem before considering the late-filed criteria, in order to avoid 
the possibility of overlooking a safety or environmentally significant matter for 
purely procedural reasons. 

Cases cited in support of the opposite approach, such as Comanche Peak, 
CLI-93-4 and CLI-92-12, and Fermi, ALAB-707, involved attempts to intervene 
years (rather than days, weeks, or even months) late - indeed, following the 
close of the entire record in a proceeding. At that stage, a more stringent 
application of timeliness factors might arguably be mandated, and we are 
inclined to read those decisions in that light. As for ALAB-816, that decision, 
although not involving excessive lateness, involved a failure of the petitioner 
even to address the late-filed factors. Here, there was no such complete failure. 

In any event, those decisions do not necessarily provide authority for the 
position taken by the Applicant and Staff here. For, even in the circumstances 
where there was extreme untimeliness, the Commission (in Comanche Peak) and 
the Appeal Board (in Fermi) took a close look at the safety significance of the 
issues sought to be raised. And, in summarily denying the Pilgrim petitioner's 
claim for failure even to mention the late-filed factors, the Appeal Board noted 
both that the petitioner had participated in other NRC proceedings and, more 
significantly, that nothing in its petition suggested that a "possibly serious safety 
problem" might escape proper scrutiny. to 

With these standards in mind, we turn to the specific proposed contentions 
before us. 

to Pilgrim, 8UPra. 22 NRC at 468. 
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B. Contention XI 

The first of the late-filed contentions reads as follows: 

XI. The San Luis Obispo Mothers for Peace challenges the Environmental Assessment [EA] 
and Fmding of No Significant Impact (TAC NOS. M84006 and M84007) issued February 
3,1993. The NRC should be required to prepare an Environmental Impact Statement [EIS]. 

This contention was filed on March 12, 1993. Although the EA issued on 
February 3, 1993, MFP advises that it did not receive its copy until February 
12, 1993,28 days prior to its filing the contention.1I 

This contention had a timely filed predecessor - i.e., the former Contention 
XI. That earlier contention also sought the issuance of an EIS. We rejected it 
solely because we considered it premature, inasmuch as the EA, in which the 
Staff determines whether an EIS need be prepared, had not yet been released.12 

Thus, not wishing either to presume any particular Staff determination prior to its 
actually being made or to require a party to do so, we determined that there was 
at least a possibility that the contention would become moot by virtue of Staff 
action (see Tr. 205). Therefore, we did not rule on the bases of the contention 
that was submitted but rejected it only on the ground of its prematurity. 

In fact, the EA as issued determines that, in the Staff's view, an EIS is not 
warranted. The current contention (as well as the earlier version) challenges that 
conclusion. 

The EA is also the subject of two questions posed by the Board by our 
Memorandum and Order (Addendum to FES), dated March 19, 1993 (unpub
lished). In particular, we noted that the EA sanctioned the various environmental 
conclusions reached in the 1973 EIS but neglected to reference, in its overall 
conclusion, any of the changes noted in an Addendum issued by the Staff in 
May 1976.13 We asked (1) whether the existence of the Addendum invalidated 
in w!lole or in part the conclusions reached in the EA and (2) whether the omis
sion of reference to the Addendum from the EA's conclusion supports in some 
degree MFP's charges concerning the adequacy of the methodology used to 
prepare the EA - i.e., was preparation of the existing EA merely a pro forma 
exercise by the Staff? 

All parties responded to the questions with similar positions.14 Based on 
references to the Addendum in connection with particular environmental findings 

11 Staff Issuance of the EA was announced in the Ftdtral RtglstuofFebruary 10, 1993. 58 Fed. Reg. 7899-7903. 
The Notice set forth the entire contents of the EA. 
12LBP_93-1, supra. 37 NRC at 35-36. 
13 Ste 41 Fed. Reg. 22,895 (Iune 7, 1976), noting that on May 28, 1976, the Addendum had been issued. 
14 NRC Staff Response to Ucensing Board's Questions, dated April 1, 1993; Pacific Gas &: Electric Company's 
Response to Memorandum and Order (Addendum to FES), dated April 2, 1993; Intervenor San Luis Obispo 
Mothers for Peace Response to Memorandum and Order (Addendum to FES), dated April 8, 1993. 
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of the EA, none of the parties faulted the EA for failing specifically to reference 
the Addendum in the ultimate conclusion. On that basis, we will treat the EA 
as including the Addendum and will judge the contention's adequacy based on 
the challenges to the EA proffered by MFP. IS 

1. MFP Position 

MFP assigns six reasons or bases for showing that the proposed license 
extensions ''pose a significant, previously unconsidered risk to the human 
environment" and thereby for questioning the accuracy and adequacy of the 
conclusions reached in the EA. We will describe them seriatim. 

(a) The first of the bases - aging - is the most extensive. MFP claims 
that the environmental impacts considered as a basis for the Staff's conclusion 
in the EA - i.e., a continuation of the types of impacts evaluated in 1973 or 
1976 by the EIS or its Addendum - are not based on fact inasmuch as, in 
the EA, they fail to factor in newly discovered information on the methodology 
of aging, lack of technology to detect certain aging effects, as well as periods 
of time during which the components were being stored but not operated (and 
hence allegedly not considered as undergoing aging.) 

In other words, various plant components (several are explicitly listed) will 
age more rapidly than originally projected, leading to a greater likelihood or risk 
of adverse impacts during the period of projected operation. The EA allegedly 
does not consider any aging effects in its calculation of projected environmental 
impacts. More particularly, the "1973 FES did not consider the full term of 
degradation and aging effects to which the DCNPP would be subjected over the 
55-year lifetime that is now being proposed."16 Further, the risk of unforeseen 
aging effects is said to be exacerbated by improper maintenance practices, as 
alleged in Contention 1. 

(b) The second basis - population changes - asserts that increases in 
population in the area of the plant have exceeded popUlation changes predicted in 
the EIS (and assumed by the EA) and thus have upset some of the environmental 
conclusions of the FES based on population density or location (as in analyzing 
effects of offsite releases from postulated accidents). MFP also questions the 
EA's conclusion that population-center-distance standards of 10 C.F.R. Part 100 
will remain satisfied throughout the extended license term (although MFP does 
not provide any explicit information that would undercut the EA's conclusion). 

15 On April 14, 1993, PG&E moved to strike certain material from MFP's response that it regarded as extraneous 
material. On April 26, 1993, MFP filed a reply explaining why the material was pertinent to its reply. AJ. 
announced at the prehearing conference err. S21·22), because we are not relying for any purpose on the allegedly 
extraneous statements, and because of our ruling denying admission of the contention to which the material related. 
there is no need for us to act on PG&E's motion. and we decline to do so. 
16MFP Late·Filed Contention. dated March 12. 1993, at 8. 
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(c) The third basis challenges the EA for failing to consider cumulative 
and chronic impact of low-level radiation on population surrounding the plant, 
including unpredictable unplanned releases of radiation such as have occurred 
on several named occasions in the past. MFP cites high rates of lung and breast 
cancer in San Luis Obispo County and asserts that the correlation between low
level releases and cancer did not exist in 1973. MFP seeks an EIS to perform . 
this analysis. 

(d-f) The fourth and fifth bases take issue, respectively, with perceived 
deficiencies in which the EA deals with high- and low-level waste. The sixth 
and final basis challenges the cost-benefit balance set forth in the EA, premised 
mostly on differences of opinion on the dollar cost of the power to be produced 
and the EA's conclusion that, if the licenses are not extended beyond 2008, 
PG&E would have to construct new baseload capacity. 

To justify the late filing of this contention, MFP cites the release of the EA 
on February 3, 1993, its receipt of the document on February 12, and our earlier 
refusal to accept its EIS contention on grounds of prematurity. MFP adds that it 
proceeded as rapidly as it could in preparing its contention (given requirements 
to prepare discovery requests during that period) and that the 28-day period was 
a reasonable time for it to have filed its contention. 

2. Applicant and Staff Positions 

The Applicant and Staff each claim that MFP has not demonstrated good 
cause for late filing. They further assert that the contention fails to accord with 
NRC requirements for contentions. 

With respect to lateness, the Applicant and Staff each claim that the facts 
forming the basis for the EA's conclusion are founded on those set forth in 
the Applicant'S Environmental Report and in no case include facts arising 
subsequent to the December 10, 1992 prehearing conference. They each point 
to the Commission's rule that requires environmental contentions to be initially 
submitted on the basis of the Applicant's Environmental Report, subject to 
modification if the Staff review document differs significantly. 10 C.F.R. 
§ 2.714(b)(2). . 

With regard to the substance of the contention, the Applicant claims that we 
have already rejected the aging aspects of the contention based on our prior 
resolution of Contention IV, which we found inadmissible. Both the Applicant 
and Staff claim that no grounds are asserted that would deem the instant licensing 
proposal to be a major federal action requiring preparation of an EIS. 
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3. Board Analysis 

In the view of MFP (see Tr. 413), by far the most significant allegations in 
this contention are those concerning aging. In rejecting the initial Contention 
IV, concerning aging, we pointed to the lack of a sufficient basis for admitting 
this contention standing alone. We also noted that, to the extent age-related 
degradation is subject to maintenance efficacy, the subject will be examined in 
conjunction with Contention I, which we were accepting.17 

As we explained at the recent prehearing conference, all components are 
subject to aging. In order for a plant to be operable, it must utilize a 
maintenance and surveillance system that will accurately and timely detect such 
degradation, including degradation that occurs earlier than might otherwise have 
been expected, so that repair or replacement can be accommodated in a timely 
fashion. See Tr. 413. MFP in its new contention has listed a number of 
components that allegedly have prematurely aged. IS 

With respect to age-related degradation, we inquired through our Memoran
dum (Questions for Parties), dated April 16, 1993 (unpublished), what objection 
MFP (and other parties) would have to litigating the "aging" aspects of the first 
late-filed contention in conjunction with Contention I. We referred to our sug
gestion in LBP-93-1 that the earlier "aging" contention (Contention IV) could 
be litigated in that manner. 

MFP offered no objection to our suggestion, although it expressed a desire 
also to consider the "aging" matters as a reason for requiring an EIS. MFP 
further commented that the "aging" contention was somewhat broader than what 
would fit into the Surveillance and Maintenance Program contention (Tr. 413). 

The Applicant and Staff, however, both opposed the suggestion. The 
Applicant stressed the apparently broader scope of the aging allegations than 
what would reasonably fit into the Maintenance and Surveillance contention 
together with the asserted lateness of the claim. The Staff took essentially the 
same position, although it stressed what it regarded as the lateness of the filing. 

Taking into account the entire record on this contention, it is apparent to 
us that MFP has offered no valid bases for its claim that an EIS rather than 
an EA should have been issued. It has not provided the "substantial and 
significant information" that we previously indicated would be requisite for an 
EIS contention.19 It has defined no impacts that were not covered in the FES 
that will eventuate from the proposed license amendment. It acknowledged that 
its aging allegations would result not in producing impacts different in kind 

17 LBP.93-1. supra, 37 NRC at 25. 
IIMFP Late.Filed Contention. dated March 12, 1993. at 4. 
19 LBP.93-1.supra. 37 NRC at 36. 
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from those previously reviewed (in particular, results of accidents) but only in 
a potentially greater likelihood of occurrence of those impacts (Tr. 427). 

Moreover, the population projections for the area cited by MFP are not 
sufficiently different from those projected in the EIS to provide a basis for the 
claim that a new EIS is warranted. Further, as we previously held, the high
level waste matters and cost-benefit matters raised by MFP are not litigable in 
a proceeding of this sort.20 Finally, there are insufficient bases provided for the 
low-level waste allegations. 

Beyond that, the most significant of these matters for MFP - age-related 
degradation - to a great extent is litigable under Contention I, although as a 
safety rather than an environmental matter, and we are permitting such litigation. 
The lateness factors are not applicable - these matters always were litigable 
under Contention I. We therefore are rejecting the first late-filed contention 
but are expressly reiterating that its aging allegations may be litigated to the 
extent they bear on the maintenance and surveillance programs covered by 
Contention I. (We are modifying the discovery schedule to accommodate this 
further clarification of the scope of Contention I.) 

C. Contention V 

The second late-filed contention reads as follows: 

V. The San Luis Obispo Mothers Cor Peace contends that the interim fire protection measures 
in place at DCNPP to compensate Cor the Caulty fire barrier material, Thermo-Lag, are 
inadequate because the material itself creates a fire hazard. The proposed license extension 
request should therefore be denied until this situation is resolved. 

This contention was filed on March 16, 1993. It supplements or expands 
upon a previous Contention V, also challenging certain uses of Thermo-Lag at 
the Diablo Canyon facility. The initially filed Contention V sought to challenge 
both the permanent and interim use of Thermo-Lag. We rejected the contention 
insofar as it sought to raise a generic issue, based on lack of an adequate basis 
supporting such an issue.21 We accepted Contention V insofar as it sought 
to challenge the interim measures adopted to compensate for the reliance on 
Thermo-Lag. But we did not read the contention as a challenge to the adequacy 
of the interim measures. On the bases submitted by MFP, we ruled that the 
contention was limited to PG&E's implementation of the interim measures -
i.e., the "adequacy of the Applicant'S adherence to interim measures.''22 

20/d. at 29-30, 36. 
21 /d. at 27. 
22 Memorandum and Order (Discovery and Hearing Schedules), dated February 9, 1993 (unpublished), at 2. 
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As resubmitted, the contention clearly challenges the adequacy of the interim 
measures as well as the Applicant's implementation of those measures. Addi
tional bases are provided in support of such an expansion. 

1. MFP Position 

One of the primary thrusts of the newly formulated contention is that Thermo
Lag is combustible - that "the material itself creates a fire hazard." As MFP 
points out, it made a similar claim in filing its initial Thermo-Lag contention. 
But we rejected the combustibility claim for lack of an adequate basis - in 
particular, a purported study that MFP conceded did not in fact exist, and 
newspaper accounts that appeared to misinterpret statements of certain NRC 
officials. (Certain information in NRC Bulletin 92-01, dated June 24, 1992, was 
also referenced, but only in terms of the necessity for compensatory measures.)23 

MFP now makes further claims with respect to the adequacy of fire watches 
to serve as an interim corrective action. It also cites what it claims are newly 
discovered deficiencies with respect to the seismic aspects of Thermo-Lag, 
ampacity derating requirements, voids, and the validity of hose stream tests. 
Finally, it provides general data concerning the likelihood of fires in nuclear 
power plants. 

In support of these theses, MFP particularly cites NRC Information Notice 
92-82, dated December 15, 1992. (That document was issued subsequent to the 
date of the first prehearing conference in this proceeding, where we considered 
the various contentions that previously had been filed, including Contention V.) 
More important, MFP cites a Partial Director's Decision issued by the Director 
of NRC's Office of Nuclear Reactor Regulation (NRR) on February 1, 1993,24 
and statements made to Congress on March 3, 1993, by the NRC Inspector 
General and by the Chairman of the Commission. (MFP further references 
an October 21, 1992, NRR Memorandum indicating that further evaluations of 
Thermo-Lag by its manufacturer would be completed in 30-45 days.) 

2. Applicant and Staff Positions 

As in the previous contention, the Applicant and Staff each claim both that 
MFP lacks good cause for its late filing and that the contention, as filed, lacks 
adequate bases and hence does not comport with NRC contention standards. 

23 Bulletin 92-01 referenced IeStS of Thenno-Lag Indicating that the material would not provide the degree of 
fire protection required. but did not suggest that the material iuelf was combusb"ble. (Other bases Included In 
the contention concerned faulty Implementation of the compensatory measures and provided BUthority for the 
Implementation claim that we actua1ly admitted) 
24 Temr Utllilks Ekctrlc Co. (Comanche I'I:a1c Sn:am Electric Station, Units 1 and 2), DO-93-3. 37 NRC 113 
(1993). 
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The Applicant adds that the adequacy of the interim measures has been resolved 
generically by the Commission and, in any event, is unrelated to the proposed 
license amendments at issue in this proceeding.25 

3. Board Analysis 

At the outset, we reject out of hand the Applicant's claim that the February 
1, 1993 Partial Director's Decision could somehow operate to bar MFP's claim. 
That decision is no more than a decision of an NRC Division Director on a 
10 C.F.R. § 2.206 claim. It is not subject to appellate review at the behest of 
a party, either before the Commission or a Court of Appeals, even for abuse 
of discretion. See Heckler v. Cheney, 470 U.S. 821 (1985); Arnow v. NRC, 
868 F.2d 223 (7th Cir. 1989); Safe Energy Coalition of Michigan v. NRC, 866 
F.2d 1473 (D.C. Cir. 1989). It thus does not constitute an adjudicatory decision 
under section 189b of the Atomic Energy Act of 1954, as amended, 42 U.S.C. 
§ 2239(b), and quite likely could not even bar the petitioner from seeking relief 
before NRC in an adjudicatory forum, were one available.26 

Similarly, we reject PG&E's claim that the adequacy of interim measures is 
not related to the license amendments at issue in this proceeding. We dealt with 
this issue in LBP-93-1 and add only that it is far too late in the day to seek 
reconsideration of that decision. 

Thrning to the contention itself, we first note that its primary allegation is that 
Thermo-Lag itself creates a fire hazard - i.e., is combustible. We examined 
each basis cited by MFP to determine whether any supported this claim. 

In that connection, our Memorandum (Questions for Parties), dated April 
16, 1993 (unpublished), posed a question concerning a possible inconsistency 
between the Applicant's characterization of Thermo-Lag as "noncombustible" 
(under specified criteria) in its interim plan submission (concerning use of 
Thermo-Lag as a radiant energy shield inside the containment) and the Staff's 
evaluation of the material as being "combustible" (using other criteria) in 
Information Notice 92-82.2' We asked that parties be prepared to address this 
inquiry at the prehearing conference. 

Although not required to do so, the Applicant submitted a written response 
dated May 7, 1993. It differentiated the use of Thermo-Lag as a radiant energy 
shield inside the containment from its use as a fire barrier. PG&E further stated, 

25 Pacific Gas & Electric Company's Response to San Luis Obispo Mothen for Peace Second Late-Filed 
Contention. dated April 6. 1993. at 1-2.28-29.35-37. 
26 Cf. 10 c.P.R. Part 52, where denial of B section 2.206 petition was explicitly made reviewable. With such 
reviewability. the licensing provisions In question were upheld. Nuclear Infonnatloll Resourre Service v. NRC. 
969 P.2d 1169 (D.c. Cir. 1992). 
27MFP specifically cited Infonnation Notice 92-82 (December 15. 1992) for this aspect of its combustibility 
claim. 
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however, that, as provided in its letter to the Staff dated April 30, 1993, it 
has elected to replace Thermo-Lag radiant energy heat shields at the Diablo 
Canyon facility with shields of another manufacturer. Because of that action, 
time has overtaken this portion of the contention: the aspect of Thermo-Lag 
combustibility raised by MFP about which we had inquired. To that extent, 
we are treating that aspect of MFP's contention as no 'longer raising an issue 
concerning which there is a genuine dispute. 

The other aspect of the contention that has been overtaken by time is the 
alleged ampacity derating errors resulting from reported miscalculations by the 
manufacturer of Thermo-Lag insulation. MFP claims that PG&E "has yet to 
take steps" to address this issue other than through compensatory measures. As 
a result, according to MFP, a fire could result. However, at the prehearing 
conference, in response to our explicit inquiry, PG&E reported that, as of 
April 16, 1993, it had performed at least a preliminary recalculation and had 
determined that its margins were adequate (Tr.450-51).28 Because the gist of 
this aspect of the contention was the asserted failure of PG&E to have performed 
any recalculation, there no longer appears to be a genuine dispute on MFP's 
ampacity c1aims.29 

Furthermore, those two allegations appear to form the only genuine bases 
potentially supporting MFP's claim that Thermo-Lag itself creates a fire hazard. 
In terms of regulatory standards, except where specifically required (as in the 
containment example noted above), there appears to be no general requirement 
or (for the Diablo Canyon facility) technical specification that Thermo-Lag (or 
any other fire-barrier material) be noncombustible - only that it provide a fire 
barrier for a specified time period. Specifically, MFP's fire-watch claim states 
that Thermo-Lag failed the ''NRC cold side temperature limit in 22 minutes and 
burned through in 46 minutes" (citing NRC Information Notice 92-55, July 27, 
1992). However, the cited Information Notice had nothing to do with Thermo
Lag creating a fire hazard but, rather, referenced tests that measured its ability 
to serve as a fire barrier to protect various components. 

With regard to combustibility, apart from the claims for which a genuine 
dispute no longer exists (see earlier discussion), MFP's further references to 
Information Notice 92-82 (December IS, 1992) concern heat release of the 
material but have nothing to do with flammability. They accordingly do not 
stand for the proposition for which cited. . 

28 PG&E refmnced its \ett:r to the NRC Staff dated April16. 1993. On JUDe 9.1993. oonfinning an offer made 
at the prehearing conference (Tr. 450-51), PG&E provided the Uceming Board with copies of its April 16. 1993 
\etter, indicating that It had earlier provided copies to other parties. 
29 We express no view of the contention', w1idity (apart from timeliness considerations) at the time it was filed. 
prior to the Applicant', perfonnance of the reealculation In question. Nor do we express any view of the adequacy 
of the reealculation effort. No claim to the conlrary Is currently before us. q. ArivJlIQ Public Service Co. (Palo 
Verde Nuclear Generating Station. Units 1,2. and 3), CU·91·12. 34 NRC 149 (1991). 
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Similarly, MFP's "seismic" claims a1so do not support combustibility. They 
state that the material "may crack or crumble into powder material or fragments" 
and then hypothesize (without further basis) that the crumbled material "provides 
the potentia1 scenario of loss of fire protection and fuel for the fire." No bases 
are cited for either of the claims - most particularly, the "fuel for the fire" 
claim. Without such support. the contention cannot be accepted. 

With respect to "voids," MFP has offered no information demonstrating any 
voids in Thermo-Lag insulation used at Diablo Canyon. Although, as MFP 
claims, voids arguably may contribute to the material's flammability, there is no 
basis offered that would connect this claim to the Diablo Canyon facility. 

MFP next references the failure of Thermo-Lag to pass certain "hose stream" 
tests. As the Applicant points out,3O the tests are used as an indicator of the 
potentia1 for electrical faulting after suppression of a fire. They do not relate to 
the flammability of the material or the validity of fire watches used as the heart 
of the interim corrective measures. The test failures of Thermo-Lag, therefore, 
cannot validly found the contention before US.31 

Finally, MFP's references to investigations and to the frequency and signifi
cance of fires at nuclear plants genera1ly appear to have no specific relationship 
to the Diablo Canyon facility. Indeed, the Commission has specifically held 
that the "bare pendency of an investigation" does not reflect that there is a sub
stantive problem, that there has been any violation, or, indeed, that there even 
exists an outstanding significant safety issue. Louisiana Power and Light Co. 
(Waterford Steam Electric Station, Unit 3), CLI-86-1, 23 NRC I, 5 (1986).32 
These claims, therefore, thus cannot serve as valid bases for this contention. 

In conclusion, we have determined that two aspects of this contention are 
no longer in dispute because of action taken by PG&E and that there are no 
bases adequate to create a genuine issue with respect to the other allegations. 
We thus are denying this contention without regard to its timeliness. In that 
conhection, however, a1though aspects of the Thermo-Lag contention might not 
have survived a timeliness analysis, we note that the contention involves an issue 
that has been developing over several years. At the time that problems with 
Thermo-Lag first were revealed (or, in this case, at the time timely contentions 
could have been filed), there was considerable doubt as to whether an appropriate 
contention could have been formulated. At that time, sufficient tests had not 

3OPG&E·. Response 10 MFP Second Late-Filed Contention. dated April 6. 1993. at 34. 
31 MFP'. complaint concerning the planned substitution of other tests for bose-stream tests relates to proposed 
standards by which 11lermo-Lag Is to be judged In the future and clearly bears no relationship to the use at Diablo 
9mYon of Thenno-Lag Insulation. 
32Th1s ruling related to a motion to reopen a closed record, where a higher ltandard of relevance or significance 
must be satisfied. Nonetheless, we believe the ruling rellects the likely reasoning of the Commission In a situation 
such as Is present here. ThIs Is particularly 10 when:, as here, the Investigations In question do not appear to 
be directed at the Diablo Canyon facility but rather (as the Staff observes) at various practices followed by the 
manufacturer of Tbenno-Lag. 
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been perfonned to indicate whether there was a significant safety problem. The 
Applicant (although not the Staff) took the position that "Proposed Contention V 
addresses a current issue. • • that is not safety significant.''33 The tests relied on 
by MFP in support of its original contention were inconclusive at best. Indeed, 
MFP tried to submit an appropriate contention but, except for one limited issue, 
did not succeed. 

As MFP now points out, tests by the manufacturer were not scheduled to be 
completed prior to 30 to 45 days from October 20, 1992.34 And the results of 
the NIST test, although apparently provided to the NRC Staff on August 31, 
1992, were not necessarily available to the public on that date. The test was 
released as part of Infonnation Notice 92-82, dated December 15, 1992. 

Given these considerations, we cannot conclude that all aspects of MFP's 
contention would or should have been rejected on timeliness grounds. 

D. Contention xn 
The third late-filed contention reads as follows: 

XII. The San Luis Obispo Mothers for Peace contends that deficiencies exist at the DCNPP 
with the environmental qualification of safety-related and non-safety-related electrical cables 
(Okonite cables or other cables with bonded jaclcets). Furthermore, deficiencies exist in 
the adequacy of maintenance and surveiUance practices at DCNPP to verify that the actual 
operating environment of these cables are bounded by the environmental parameters used 
to qualify the equipment. Because these deficiencies make the plant more vulnerable to a 
severe accident, Pacific Gas and Electric Company's ("PG&E'') license amendment request 
must be denied. 

This contention was fonnally filed on April 12, 1993, but on April 1 and 
2, 1993, MFP's technical advisors (MHB Technical Associates) forwarded 
underlying data to the Staff. (The Board was served with these documents, 
either by MFP or the NRC Staff.) On April 14, 1993, the Staff responded to 
the technical advisors, and on April 16, 1993, it prepared a Board Notification 
(#93-08) advising the Board and parties of its response, and transmitting the 
response together with the incoming communication from MHB Associates (the 
above-mentioned April 1-2, 1993 communications).3s 

33PG&E's Response 10 Petitioner's Supplement to Petition to Intervene, dated November 18,1992. 8137. 
34MFP Second Late-Filed Contention, dated March 16, 1993, Attachmenl4. 
3S On April 28, 1993, PG&E furnished the Board and parties with 8 report to the Staff concerning cable failures. 
On May 3, 1993, the Staff furnished the Board and parties with 8 further Board Notification (1/93-09) transmitting 
copies of an Inspection Report dealing, inUr alia, with the cable failures. 
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1. MFP Position 

In submitting this contention, MFP first notes that there may be some overlap 
with Contention I (Maintenance and Surveillance). As written, the contention 
formally challenges both the Maintenance and Surveillance programs for cables 
and the environmental qualification program. 

As bases, MFP cites four examples of failed cables (one 12-kV cable and 
three 4-kV cables). The most recent occurred on February 5, 1993, and was 
the subject of the April 1-2, 1993 communications with the Staff; it resulted 
in an electrical fire. The earlier cable failures allegedly occurred in October 
1989, May 1992, and October 1992. MFP cites these failures as the type of 
cable failure identified (generically) by the Staff in NRC Information Notice 92-
81, "Potential Deficiency of Electrical Cables with Bonded Hypalon Jackets," 
dated December 12, 1992 (dealing with the failure of certain cables to meet 
Environmental Qualification standards). MFP also cites several internal Staff 
communications and an NRC memorandum to NUMARC relating to cables 
with bonded Hypalon jackets. 

MFP goes on to assert that the cable failures resulted from exposure to water 
and that the maintenance and surveillance' system fails to detect whether the 
cables are being used in an environment for which they are qualified. 

2. Applicant and Staff Positions 

The Applicant and Staff treat this contention in essentially three parts. First, 
they claim that Environmental Qualification is irrelevant to the four cables in 
question, inasmuch as none of them are required to be environmentally qualified 
(pursuant to standards set forth in 10 C.F.R. §50.49). As set forth in an affidavit 
of the co-author of IN 92-81: 

The cables that failed at Diablo Canyon are 12 kV and 4 kV power cables. These cables have 
EPR insulation, shielding, and a neoprene jacket. . . • They do not have a bonded jacket. 
The 12 kV cables that failed were severely degraded, apparently as a result of chemical 
attack. The 4 kV cables were not degraded and may have failed due to a manufacturing 
defect. The 12 kV cables are not used in any safety-related application at Diablo Canyon. 
They are not required to be environmentally qualified •••• 36 

PG&E and the Staff further claim that an environmental qualification issue is 
untimely, without good cause, inasmuch as IN 92-81 had been issued as far back 
as December 1992 (more than 4 months prior to the filing of the contention). 
Finally, they claim that the failed-cable questions are also untimely. 

36 Affidavit of Ann M. Dummer, NRR. dated April 21. 1993. at 2, '5. 
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3. Board Analysis 

It is clear that, insofar as environmental qualification is concerned, this 
contention lacks any basis that would indicate that there is any such problem at 
Diablo Canyon. This portion of the contention must therefore be dismissed for 
lack of a viable basis. 

As for the cable failures at Diablo Canyon, the prime question is whether the 
surveillance and maintenance system is adequate to detect any incipient failures. 
At least some of the documentation submitted as part of the contention indicates 
that submerged cables are not within the current scope of the maintenance and 
surveillance programs. These questions are already litigable under Contention 
I, so that a new, late-filed contention is not warranted. As we announced 
at the prehearing conference ('fr. 458), we are thus denying the contention 
but pennitting the failed-cable questions at Diablo Canyon to be litigated 
under Contention I. (We reiterate that, in LBP-93-1, we specifically pennitted 
additional bases for Contention I to be identified.37) 

E. Conclusion on Contentions 

We have examined all of the bases cited for the proposed contentions and find 
that, except for those portions of Contentions XI and xn already litigable under 
Contention I, none warrant the admission of new contentions. In so holding, we 
reiterate that we are operating under the raised threshold for contentions enacted 
by the Commission in 1989.38 

F. Discovery 

1. Discovery Requests from MFP to PG&E 

At the prehearing conference, we were faced with a number of discovery 
motions filed by MFP against PG&E - including motions for additional 
discovery, motions to compel discovery, motions for protective orders, and 
motions to impose sanctions for discovery deficiencies. Because many of 
the motions were related in part to whether or not the new contentions were 
admitted, we suggested, after our ruling on the contentions, that MFP and 
PG&E attempt to resolve their differences and agree upon a revised schedule for 
discovery (including further discovery on the enhanced portion of Contention I). 
With minor disagreements (which we resolved), they did so. We approved the 
following discovery schedule (see Tr. 491-98): 

37 37 NRC at 20-21. 
38 See Id. at 13; Tr. 458. 
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Cables 

May 19, 1993: MFP to file additional interrogatories on cable matters 
(four copies to be faxed to PG&E by May 21, 1993). 

May 26, 1993: PG&E to respond to earlier filed MFP interrogatories 1-7 
on cable questions. 

PG&E to respond to MFP additional interrogatories on 
cable matters within 7 days of receipt. 

Thermo-Lag 

May 16, 1993: PG&E to respond to Interrogatories 23-30 in MFP third 
set of interrogatories (Re: Thermo-Lag). 

May 26, 1993: MFP may inspect fire logs until the end of May 26. 

Aging 

June 4, 1993: MFP Interrogatories on component-specific aging issues 
to be faxed to PG&E. Interrogatories to include followup 
interrogatories, including particular locations of check 
valves in connection with Interrogatory No.6 of MFP 
third set. (fr. 492, 498.) 

Maintenance and Surveillance (Followup Discovery) 

May 21, 1993: MFP to provide by fax list of NCRs referenced in 1990-
92 NCRs that may date back to 2 years prior to 1990. 
PG&E to respond within 7 days of receipt of request. 

May 26, 1993: PG&E to provide specified NCRs and responses to spec
ified Action Requests (ARs), plus 1990-92 OSRG annual 
and quarterly reports to the extent relevant to maintenance 
and surveillance. 

May 26, 1993: PG&E to provide copies of specified plant procedures. 

May 26, 1993: PG&E to provide further response to MFP Question 9, 
second set of interrogatories. 
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Information from INPO Documents 

MFP filed a motion to compel relating to its Interrogatories 12 and 13 of its 
second set of interrogatories. Those interrogatories sought reports prepared by 
the Institute for Nuclear Power Operations (INPO) concerning "fire protection 
andlor maintenance and surveillance programs or activities" (Interrogatory 12) 
and "fire protection andlor maintenance and surveillance programs or activities 
specifically at DCNPP" (Interrogatory 13). PG&E objected to these requests 
as overbroad and as seeking information that is ''privileged and subject to non
disclosure," citing Critical Mass Energy Project v. NRC, 975 F.2d 871 (D.C. 
Cir. 1992), cert. denied, 61 U.S.L.W. 3647 (Mar. 22, 1993). 

As justification for its Motion to Compel, MFP noted that "PG&E does not 
cite any regulation or case that requires the Board to protect these documents 
from disclosure."39 MFP goes on to claim that the INPO documents are ''relevant 
and useful because they provide the industry's own analysis of the effective
ness of safety programs."4O At the prehearing conference, MFP withdrew its 
request for Interrogatory 12 information (general information) and information 
concerning the fire-protection program (a portion of Interrogatory 13). It limited 
its request to information explicitly relevant to maintenance and surveillance at 
Diablo Canyon (Interrogatory 13) ('fr. 502). The information specifically relates 
to INPO's evaluation of the DCNPP maintenance and surveillance program and 
is clearly relevant to Contention I. 

In evaluating this claim of privilege, we note first that the information does 
not appear to be ''privileged'' in the traditional sense but, rather, only subject 
to nondisclosure under the Freedom of Information Act (FOIA). According to 
the court decision relied upon, the information is of the type falling within 
FOIA exemption 4. Those standards are set forth in 10 C.F.R. § 2.790 of the 
Commission's Rules of Practice, and the exemption 4 criteria are spelled out in 
10 C.F.R. § 2.790(a)(4). 

The Board heard arguments concerning whether the information should be 
released in litigation circumstances and, if so, whether it should be subject 
to a protective order. MFP was not able to demonstrate any particular need 
for the document beyond that set forth in its motion, other than curiosity ('fr. 
511). PG&E maintained that the information on which the INPO evaluations 
were formulated is all publicly available data, that MFP could reach its own 
conclusions from those data, and that PG&E would not use INPO reports as 
part of its affirmative case (fr. 503-04). 

39 Motion to Compel, dated April 26, 1993, at 3, emphasis supplied. 
401d. 
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As for reasons for the "privilege," PG&E referenced the "strong public policy 
interest in favor of self-critical, internal review and evaluation by licensees of 
potential problems." It adds that 

••. the confidentiality of INPO evaluations is crucial to the accuracy, value, and self-critica1 
nature of these evaluations. 

PG&E also claims that the information sought is overly broad.41 

In making our determination as to whether the information in question should 
or should not be released, we must take into account the factors spelled out 
in 10 C.F.R. § 2.790(b)(4)-(6). At the present time, the record is inadequate 
for us to make that determination. Accordingly, we invite parties to submit 
by affidavit information contemplated by those paragraphs. Such information 
would include that contemplated by 10 C.F.R. § 2.790(b)(4) (concerning the 
nature of the information) and section 2.790(b)(5) (concerning the necessity of 
the information for the effective performance of this Board's duties). In addition, 
we invite parties to discuss whether the provisions of 10 C.F.R. § 2.790(b)(6) 
require us to order release of the information subject to a protective order. 

Such affidavits and briefs on the legal question should be submitted within 10 
days of service of this Order. Pending our receipt and consideration of any such 
affidavits and brief, we are withholding any ruling on the requested discovery. 

2. Discovery from PG&E to MFP 

By June 21, 1993, MFP is to provide certain specified additional answers to 
PG&E interrogatories (including identification of proposed witnesses) (Tr. 527, 
537-38). 

3. Discovery from MFP to the Staff 

Discovery against the NRC Staff is subject to different standards than would 
be applicable between other parties. See 10 C.F.R. § 2.720(h). Under those 
standards, availability of information in the Public Document Room will bar 
discovery of that information. The Board declined to grant MFP's Motion to 
Compel, dated April 26, 1993, against the NRC Staff (Tr. 559). The questions 
related to the reliability of fire-watch personnel, inspections of PG&E's fire
watch program prior to July 1991 (the Staff had provided information subsequent 
to that time), and the Staff's position on certain contentions or issues. The Board 
was advised that there was no general information or studies on the reliability of 

41 PG&E's Response to Second Set of Written Interrogatories and Requests for the Production of Documents filed 
by MFP. dated April 12, 1993. at 14-15. 
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fire watches of which the Staff was aware, that inspections of PG&E's program 
were available in the public document room or through NUDOCS, and that the 
Staff had not yet taken a position on the contentions or issues, beyond that in 
its briefs opposing admission of the contentions. 

G. Future Schedules 

July 2, 1993: Filing of Motions for Summary Disposition pursuant to 
10 C.F.R. § 2.749. Responses to follow times specified 
in 10 C.F.R. § 2.749.42 

Mid-September: Simultaneous filing of direct testimony on remaining 
contentions. These dates could be advanced if parties 
were to waive the filing of summary disposition motions, 
as informally discussed at the prehearing conference (Tr. 
567). 

October, 1993: Target for hearing. 

H. Order 

For the reasons stated, it is, this 17th day of June 1993, ORDERED: 
1. The admittance of the three proposed late-filed contentions, dated March 

12, 1993, March 16, 1993, and April 12, 1993, respectively, is hereby denied. 
2. Various discovery motions are decided as set forth in part F of this 

Memorandum and Order. 
3. Affidavits and briefs with respect to INPO information may be filed not 

later than 10 days following service of this Order. Our ruling on discovery 
requests involving INPO information is hereby deferred. 

42 The Board advised !he parties that, if thly were to forego the opportunity to file motions for summary disposition 
on all issues, !he hearing dates could be advanced. PG&E declined to accept that offer at the time, although 
indicating that it may still do so ('fr. 561, 567). 
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4. The schedule outlined in part G of this Memorandum and Order is hereby 
confirmed, subject to more precise delineation at a later date. 

Bethesda, Maryland, 
June 17, 1993 
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ONCOLOGY SERVICES 
CORPORATION June 23, 1993 

In response to an NRC Staff motion for an additional delay in conducting 
a license suspension proceeding, the Licensing Board orders discovery stayed 
for ninety days and, at the direction of the Commission, certifies the question 
whether the proceeding should be delayed further. 

NUCLEAR REGULATORY COMMISSION (OR NRC): 
SUPERVISORY AUTIIORITY 

RULES OF PRACTICE: CERTIFICATION OF ISSUES TO TIlE 
COMMISSION; DISCRETIONARY INTERLOCUTORY REVIEW; 
INTERLOCUTORY APPEALS (DIRECTED CERTIFICATION, 
DISCRETIONARY REVIEW, REFERRAL OF RULING); 
INTERLOCUTORY REVIEW (DIRECTED CERTIFICATION); 
REFERRAL OF RULING 

Although a Licensing Board decision to delay a proceeding in light of ongoing 
NRC Staff and state investigations is not appealable, see 10 C.F.R. § 2.730(0, 
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under the agency's longstanding rules and practice governing review of inter
locutory matters that determination or, alternatively, the issues presented by that 
ruling could come before the Commission (1) by the Board's discretionary re
ferral of that ruling to the Commission, see it!. §§ 2.730(0, 2.786(g); (2) by 
discretionary Board certification of a question on any issues (decided or unde
cided) relating to that ruling or by the Commission's direction that the Board 
certify a question to it relative to such issues, see it!. §§ 2.718(i), 2.786(g); or (3) 
by the Commission taking review of that ruling or issues relating to that ruling 
in accordance with its plenary power to oversee the conduct of agency adjudi
cations, see Public Service Co. of New Hampshire (Seabrook Station, Units 1 
and 2), CLI-77-8, 5 NRC 503, 516-17 (1977). 

ENFORCEMENT ACTIONS: STAY OF PROCEEDINGS 

The "good cause" provision of 10 C.F.R. § 2.202(c)(2)(ii) incorporates a 
balancing test described by the Supreme Court in United States v. Eight 
Thousand Eight Hundred and Fifty Dollars ($8,850) in United States Currency, 
461 U.S. 555, 564 (1983), as entailing "a weighing of four factors: length 
of delay, the reason for the delay, the defendant's assertion of his right, and 
prejudice to the defendant." See LBP-93-6, 37 NRC 207, 213-14 (1993). 

ENFORCEMENT ACTIONS: STAY OF PROCEEDINGS 

The first two delay factors - length of the delay and the reason for the delay 
- are closely related. As the Court pointed out in $8,850, 461 U.S. at 565, 
short delays need less justification than long delays. 

ENFORCEMENT ACTIONS: STAY OF PROCEEDINGS 

The potentially deleterious impact of a civil adjudication on an ongoing 
investigation and any criminal prosecution that could follow has generally been 
recognized as a factor meriting serious consideration in determining whether 
delay of the civil proceeding is appropriate. See LBP-93-6, 37 NRC at 214. 
See also United States v. Premises Located at Route 13, 946 F.2d 749, 755 
(11th Cir. 1991); United States v. Forty-Seven Thousand Nine Hundred Eighty 
Dollars ($47,980) in Canadian Currency. 804 F.2d 1085, 1089 (9th Cir. 1986), 
cert. denied, 481 U.S. 1072 (1987). 

ENFORCEMENT ACTIONS: STAY OF PROCEEDINGS 

To obtain an investigation-related delay of an agency adjudication, besides 
providing the Board with an adequate explanation of the reasons why an ongoing 

456 



investigation will be impaired without a delay in the proceeding, the Staff must 
make a credible showing that it is attempting to complete its investigation 
expeditiously. So long as that information is in hand, the Board's duty to 
monitor any delay generally does not require that it engage in overseeing the 
precise details of exactly how the Staff is employing its investigative resources 
and whether its efforts are meeting with success. 

ENFORCEMENT ACTIONS: STAY OF PROCEEDINGS 

A licensee's challenge to a Staff request to delay a proceeding is not an 
appropriate forum for litigating the licensee's potential criminal liability vis-a
vis an ongoing investigation. See LBP-93-6, 37 NRC at 216. 

ENFORCEMENT ACTIONS: STAY OF PROCEEDINGS 

Relative to the third delay factor - the licensee's assertion of its right to 
a hearing - a licensee's protest about any delay in a proceeding puts this 
element on the licensee's side of the balance. Nonetheless, a licensee's failure to 
invoke the 10 C.F.R. § 2.202(c)(2)(i) procedure to challenge a suspension order's 
immediate effectiveness, and thereby avail itself of an important opportunity to 
avoid a significant portion of the harm asserted as the overriding ground for 
denying a Staff delay request, renders the support this factor provides limited, 
at best. 

ENFORCEMENT ACTIONS: STAY OF PROCEEDINGS 

A Licensing Board has a general duty to monitor those Staff activities that are 
posited as a basis for delaying a proceeding to ensure that the Staff is proceeding 
in good faith and to minimize the effects of any delay. See LBP-93-6, 37 NRC 
at 220-21. 

MEMORANDUM AND ORDER 
(Granting in Part NRC Staff Motion to Delay Proceeding; 

Requiring Submission of Staff Status Report; 
Certifying Question to the Commission) 

Citing a "significant corporate management breakdown in the control of 
licensed activities," 58 Fed. Reg. 6825, 6826 (1993), on January 20, 1993, 
the NRC Staff suspended Oncology Services Corporation's (OSC) byproduct 
materials license as it authorizes the use of sealed-source iridium-192 for high 
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dose radiation (HDR) human brachytherapy treatments at six specified OSC 
facilities in Pennsylvania. In this proceeding, OSC challenges the validity of 
the Staff's order. Previously, in accordance with 10 C.P.R. § 2.202(c)(2)(ii), 
we granted in part an NRC Staff request to delay this proceeding for 120 days 
by staying discovery for that period. See LBP-93-6, 37 NRC 2CJ7 (1993). The 
Staff now has submitted another motion asking that we delay the proceeding 
for an additional 120-day period. See NRC Staff Motion for Additional Delay 
of Proceeding (June 3, 1993) [hereinafter Staff Additional Delay Motion]. 

According to the Staff, this further delay period is necessary to permit the 
agency's Office of Investigations (01) and Office of the Inspector General 
(OJG) to conclude their ongoing investigations of OSC's activities under its 
license. A principal focus of their investigations is a November 1992 incident 
at OSC's Indiana (pennsylvania) Regional Cancer Center (IRCC) in which an 
HDR brachytherapy patient was returned to her nursing home with a iridium-
192 source mistakenly lodged in her abdomen. As it did previously, OSC 
opposes the Staff's request and demands that this proceeding go forward without 
additional delay. See Response of [OSC] to NRC Staff Motion for Additional 
Delay of Proceeding (June 4, 1993) [hereinafter OSC Additional Delay Motion 
Response]. 

For the reasons set forth below, we grant the Staff's request in part, staying 
discovery for a period of ninety days. In addition, we again require the Staff to 
report on the progress of the OJ and OJG investigations. Further, in conformity 
with the Commission's explicit directive, see CLI-93-13, 37 NRC 419, 421 
(1993), pursuant to 10 C.P.R. § 2.718(i) we certify to the Commission for its 
consideration the question whether this proceeding should be delayed further. I 

lin CLI.93.13, the Commission ruled upon the April 12, 1993 OSC petition for review and/or directed certification 
of LBP·93-6. A1thougb the COmmission did not explicitly slllle that It was acting upon that portion of OSC's 
filing denominated 85 a motion for directed certification, it presumably granted that request because il cited 10 
c.F.R. §2.786(g). Su 37 NRC at 421. The Commission, bOWC\'Ct, went on to declare that because so little time 
remained until the expiration of the 12O-day delay period authorized by LBP·93-6 and because similar issues were 
li1cely 10 be raised by a Board ruling on the Sta1rs June 3, 1993 motion for additional delay, in lieu of reviewing 
LBP·93·6 it was directing that the Board "refer that ruling to the Commission." Id. 

Although our decision in LBp·93-6 seemingly was not appealable, IU 10 c.P.R. § 2. 730(f), under the agency's 
longstanding rules and practice governing review of interlocutory matten that determination or, alternatively, the 
issues presented by that ruling could come before the Commission (I) by the Board', discretionary referral of that 
ruling to the COmmission, see ld. §§ 2.730(0, 2. 786(g); (2) by discretionary Board certification of a question on 
any issues (decided or undecided) relating to that ruling or by the Commission's direction that the Board certify 
a question to it relative to such issues, su ld. §§ 2.718(1), 2. 786(g); or (3) by the Commission talcing review of 
that ruling or issues relating to that ruling in accordance with its plenary power to oversee the conduct of agency 
adjudications, see Public Service Co. of New HampshIre (Seabrook Station, Units I and 2), CLI·77·8. !S NRC 
!S03, !S16-17 (1977). Under this procedural scheme, we understand the Commission's directive in CLI·93·13 to 
be a command that, in accordance with section 2.7I8(i), we certify to It the general question, addressed in this 
memorandum and order, of whether this proceeding should be delayed further. 
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L BACKGROUND 

In LBP-93-6, 37 NRC at 210-13, we provided an extensive description of 
the background of this proceeding up through the time of that March 23, 1993 
determination, a narrative we will not repeat here. Thereafter, in accordance 
with that decision, the Staff filed a status report on the ongoing 01, OIG, and 
Commonwealth of Pennsylvania investigations into the November 1992 alleged 
IRCC misadministration incident and subsequent events at other OSC facilities. 

In its May 5, 1993 report, referencing the attached affidavit of Pennsylvania 
Chief Deputy Attorney General Lawrence N. Claus, the Staff indicated that 
although no decision had yet been reached by Commonwealth officials about 
whether to institute any criminal prosecutions relative to the IRCC incident, they 
anticipated making a determination on or before the June 23, 1993 date upon 
which the present 120-day discovery delay period expires. See NRC Staff Status 
Report on Investigations (May 5, 1993) at 1-2 [hereinafter Staff Status Report]. 
The Staff reported that Pennsylvania officials thus envisioned that no additional 
delay of this proceeding would be necessary to accommodate their investigative 
process. 

This was not the case with the 01 and OIG investigations. Referencing the 
attached affidavits of 01 Region I Field Office Director Barry R. Letts and OIG 
Assistant Inspector General Leo J. Norton, the Staff stated that 01 and other 
Staff offices were conducting interviews and were in the process of reviewing 
subpoenaed documents and that OIG had completed one investigative report 
and was pursuing additional issues. See it!. at 2. The Staff also declared that at 
that time it anticipated that these offices' investigations and their determinations 
about making referrals to the Department of Justice (DO!) would be completed 
by September 1993.2 See id. 

In its June 3, 1993 motion for additional delay, the Staff now states that 
another 120-day delay period (i.e., until late October 1993) is necessary to 
complete the 01 and OIG investigations. Citing statements in the attached 
affidavits of Mr. Norton and Mr. Letts, the Staff contends that the additional 
time is needed because of the complexity and scope of the ongoing 01 and OIG 
investigations and that permitting this proceeding, particularly discovery, to go 
forward pending the completion of the agency's investigations could result in the 
premature disclose of investigative information that could adversely affect those 
investigations, as well as any possible Justice Department criminal investigation 

2 As Is alluded to In the Staff's motion, ue Staff Additional Delay Motion at 7. upon completing their 
Investigations, OI and OIG each will maIcc a determination about whether the results of its Inquiry wammt 
referral to the lustice Department for possIble criminal prosecntion. IT a referral Is made. under a memorandum of 
understanding between NRC and 001. the Department generally Is to notify the agency within 60 days concerning 
Its prelimlmuy decision about whether a referred matter warrants criminal Investigation or prosecntion. See.53 
Fed. Reg. 50.317. 50.319 (1988). 
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or prosecution based upon the agency's inquiries. See Staff Additional Delay 
Motion at 6-7. 

In its next-day response, OSC contends that the Staff has failed to meet its 
"good cause" burden under 10 C.F.R. § 2.202(c)(2)(ii) so as to justify granting 
any additional delay in this proceeding. OSC challenges the sufficiency of 
the Staff's purported reasons for any additional delay, asserting that the Staff 
has not met its burden of establishing there is any purpose for further agency 
investigations. See OSC Additional Delay Motion Response at 2-4. OSC also 
declares that the recent decision of the United States Supreme Court in United 
States Department of Justice v. Landano, 124 L. Ed. 2d 84 (1993), mandates 
that discovery go forward because the Staff has failed to demonstrate any 
"implication of confidentiality" sufficient to entitle it to continue to deny OSC 
access to witness statements currently being withheld. OSC Additional Delay 
Motion Response at 5. Additionally, OSC reiterates the claims of financial and 
reputational prejudice it made in opposing the initial Staff delay request and 
asserts that these establish the requisite harm to its interests that compels denial 
of the Staff's additional delay request. See id. at 4-5. 

ll. ANALYSIS 

As we outlined in LBP-93-6, 37 NRC at 213-14, the "good cause" provision 
of 10 C.F.R. § 2.202(c)(2)(ii) incorporates a balancing test described by the 
Supreme Court in United States v. Eight Thousand Eight Hundred and Fifty 
Dollars ($8,850) in United States Currency, 461 U.S. 555, 564 (1983), as 
entailing "a weighing of four factors: length of delay, the reason for the delay, 
the defendant's assertion of his right, and prejudice to the defendant." And, as 
we did previously, in making a determination about the propriety of the Staff's 
new delay request, we consider each of these factors in turn. 

In LBP-93-6, 37 NRC at 214 (footnote omitted), we noted that "the first two 
factors - length of the delay and the reason for the delay - are closely related. 
As the Court pointed out in $8,850, [461 U.S. at 565,] short delays need less 
justification than long delays." As before, the delay sought by the Staff is of 
moderate duration, and its significance is enhanced by the fact that it comes on 
the heels of the prior 120-day delay period. Moreover, the Staff's filing once 
again suggests that this may not be its last request. See supra note 2. 

The upshot of these circumstances is that the Staff once again must provide 
a reasonably compelling justification for the requested delay. As before, the 
foundation upon which the Staff anchors its petition is the potentially deleterious 
impact of a civil adjudication on an ongoing investigation and any criminal 
prosecution that could follow, a factor generally recognized as meriting serious 
consideration. See LBP-93-6, 37 NRC at 214. See also United States v. Premises 
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Located at Route 13, 946 F.2d 749, 755 (11th Cir. 1991); United States v. Forty
Seven Thousand Nine Hundred Eighty Dollars ($47,980) in Canadian Currency, 
804 F.2d 1085, 1089 (9th Cir. 1986), cert. denied, 481 U.S. 1072 (1987). In 
its previous motion, the Staff's assertions were based on the stated concerns 
of Commonwealth. 01, and OIG officials about the effect on their ongoing 
investigations of (1) naming theretofore unidentified witnesses to some of the 
events constituting the basis for the January 20, 1993 suspension order, and 
(2) disclosure of witness interview transcripts, particularly those conducted by 
the Staff's Incident Investigation Team (lIT) shortly after the November 1992 
mcc incident, and documentary information gathered by Staff investigators. 
See LBP-93-6, 37 NRC at 215. In its current motion, as a basis for delaying 
this proceeding further the Staff does not mention the first ground. but continues 
to rely upon the injury to the ongoing agency investigative processes that will 
accrue with the release of witness interview transcripts and other documentary 
material collected during the course of the agency's investigations.3 As is 
explained by 01 Region I Field Office Director Letts: 

OI continues to believe that the early release of [lIT] documents/transcripts would adversely 
impact the ongoing OI investigation, particularly, that portion focusing on possible incom
plete and[l]or inaccurate statements by cancer center personnel and corporate officials. The 
release of the documents/transcripts obtained from the lIT could adversely impact the inves
tigation because the premature release of information could jeopardize the integrity of the 
interviews yet to be conducted, and allow personnel an opportunity to tailor their testimony 
or statements in subsequent interviews so as to explain previous statements in order to avoid 
culpability or conform testimony with the testimony of others who have been interviewed. 
Furthermore, it is my concern that Information obtained during the course of the 01 investi
gation conducted subsequent to the Staff's Order Suspending License could be prematurely 
released through civil discovery. 

Staff Additional Delay Motion, Affidavit of Barry R. Letts at 4 [hereinafter Letts 
Affidavit]. This, the Staff maintains, provides sufficient reason for the additional 
delay. 

As explained in the statement of Mr. Letts, the Staff's asserted reasons for 
seeking an additional delay are well-grounded. In an ongoing inquiry, a relevant 
concern of investigators is that, to the degree possible, witnesses' statements 
are based upon their recollection of events rather than a desire to "get the story 
straight" relative to their prior statements or the statements of other witnesses. 
This is a particularly telling consideration when, as here, the primary witnesses 
are principals or employees of the same corporate entity. Moreover, as we 
declared previously, investigators "have a well-grounded concern that 'the scope 

3 Other than as a factor explaining why the agency investigative process has not been completed, Stt Staff 
Additional Delay Motion at 6 & n.3. the Staff has not placed any reliance on the ongoing Commonwealth 
Investigation as a basis for its additional delay request In assessing its request, we do likewise. 
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of the evidence being reviewed' not be revealed relative to any possible criminal 
proceedings." LBP-93-6, 27 NRC at 215 (footnote omitted) (quoting NRC Staff 
Motion for Temporary Delay of Proceeding (Feb. 23, 1993), Declaration of 
Chief Deputy Attorney General Lawrence N. Clause, , 10; id., Affidavit of Ben 
B. Hayes at 3). 

None of the objections interposed by OSC effectively counter these legitimate 
Staff concerns. OSC first argues that the Staff has failed to provide a reason 
for continuing its inquiry, other than "investigational insatiety." OSC Additional 
Delay Motion Response at 4. According to OSC, to justify any additional delay 
the Staff must demonstrate that "the documents and transcripts already in its 
possession have been either reviewed in their entirety, understood, or concluded 
to evidence regulatory violations," [d. at 3. We cannot agree. 

To obtain an investigation-related delay of an agency adjudication, besides 
providing the Board with an adequate explanation of the reasons why an ongoing 
investigation will be impaired without a delay in the proceeding, the Staff must 
make a credible showing that it is attempting to complete its investigation 
expeditiously. So long as that information is in hand, the Board's duty to 
monitor any delay, see infra p. 465, generally does not require that it engage 
in overseeing the precise details of exactly how the Staff is employing its 
investigative resources and whether its efforts are meeting with success.4 

Here, the Staff has provided such information. In addition to explaining 
why further delay is necessary to the successful completion of the investigative 
process, see supra p. 461, it has provided a credible demonstration of why 
that process is not yet complete and when it might be finished. The affidavit 
of or Field Office Director Letts makes clear that between early March and 
late April, in response to subpoenas OSC provided the Staff with some 11,000 
pages of documents that are under review and, not unexpectedly, that a followup 
document request is likely, which may yield several thousand pages more. See 
Staff Additional Delay Motion, Letts Affidavit at 2. Further, Mr. Letts declares 
that, although it already has conducted more than twenty-five interviews, in 
response to a Commonwealth request - the legitimacy of which OSC does 
not challenge - or has delayed conducting the twenty-five or more additional 
witness interviews needed to complete its investigation to avoid any adverse 
impact on the state's ongoing criminal investigation. See id. at 3. He concludes 
that, barring any further delays relative to document production or witnesses' 
interviews, the 01 investigation will not be completed until October 1993, see 
id. at 3-4, a date coinciding with that given by orG Deputy Director Norton in 
his affidavit, see id., Affidavit of Leo J. Norton at 1-2. 

4 As we obserYed in LBP-93-6, 37 NRC at 216, we do not consider a licensee challenge to a Staff request to delay 
a proceeding an appropriate forum for lidgating the licensee'. poICndal criminal liability vis-a-vis an ongoing 
invesdgadon. 
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In contrast to these explanations of why the investigative process is not 
yet completed and when it might be finished, other than OSC's speculative 
suggestions, we have no information indicating that the Staff is "milking" or 
"sitting on" any investigation so as to delay this proceeding unnecessarily in 
clear contravention of OSC's right to a timely hearing. We thus can give no 
credence to OSC's argument that a failure to finish these investigations warrants 
denying in toto the Staff's further delay request. 

Also unavailing is OSC's argument rooted in the Supreme Court's Landano 
decision. At issue in that case was'the evidentiary showing needed by the Federal 
Bureau of Investigation (FBI) to establish that a source is "confidential" within 
the meaning of Exemption 7(0) of the Freedom of Information Act (FOIA), 
S U.S.C. § SS2(b)(7)(O), so as to permit agency withholding of any record 
that "could reasonably be expected to disclose" the identity of or information 
provided by, a "confidential source." The Court held that while there is no 
presumption that all sources supplying information to the FBI in the course of a 
criminal investigation are "confidential," some narrowly defined circumstances 
can provide a basis for inferring confidentiality. See 124 L. Ed. 2d at 96-98. 
These might include situations when an informant is paid or when the character 
of the crime at issue and the source's relation to the crime support a reasonable 
inference that the source cooperated with an implied assurance of confidentiality. 
See id. at 98-99. According to OSC, because the Staff has not established any 
"implication of confidentiality" relative to the witness statements gathered during 
the agency's investigations, under the Landano decision the Staff now has no 
basis for withholding those statements from discovery and, as a consequence, 
asking that this proceeding be delayed further. OSC Additional Delay Motion 
Response at 5. 

Although the Staff has not sought to provide us with an explanation of its 
position concerning this recent and, according to OSC, dispositive authority, 
based on our own analysis we conclude that the Landano case is inapposite 
here. Even putting aside the generally recognized precept that the ''POIA is not a 
substitute for discovery or a basis for enlarging discovery rights," Hale v. United 
States Department of Justice, 973 F.2d 894, 898 n.S (lOth Cir. 1992), petition 
for cert. filed, No. 92-7433 (U.S. Jan. 28, 1993), application of the Court's 
interpretation of Exemption 7(0) in Landano does not aid OSC regarding the 
question whether the Staff has provided an adequate reason for delaying the 
conduct of this proceeding. 

The issue here is not whether the statements the witnesses provided to agency 
investigators were intended by those witnesses to be confidential. Indeed, 
because a number of them were given by OSC's own employees, for present 
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purposes we will assume they were not.' A central reason for which the Staff 
seeks to delay this proceeding, and thereby prevent access to those witness 
statements at present, is to protect the overall investigative process from being 
tainted in the manner outlined by 01 Field Office Director Letts in his affidavit, 
quoted above. See supra p. 461. Therefore, source confidentiality, which is the 
linchpin of the Landano decision, is irrelevant in this instance. That case thus 
does not affect our determination that, under the $8,850 balancing test, the Staff 
has provided compelling reasons for a further delay of this proceeding. 

Of course, this does not end the matter, because we still must assess the third 
and fourth balancing factors. As we indicated in LBP-93-6, 37 NRC at 216, 
the third element - the licensee's invocation of its hearing right - does rest 
on OSC's side of the balance. Nonetheless, for the reasons we alluded to in 
our earlier decision, see id. at 216 & n.9, under the circumstances here OSC is 
not necessarily entitled to all the benefit this factor might otherwise engender. 
By failing to invoke the 10 C.F.R. § 2.202(c)(2)(i) procedure described in the 
Staff's January 20 order to challenge its immediate effectiveness, OSC allowed 
the order to remain operative. OSC thereby failed to avail itself of an important 
opportunity to avoid a significant portion' of the harm it now asserts is the 
overriding ground for denying the Staff's delay request. Consequently, although 
this factor weighs in for OSC, the support it provides is, at best, limited. 

Looking to the final factor - injury to the licensee - it appears that the 
harm underscored by OSC has changed from that highlighted in its earlier 
filings. As we noted in our previous determination, in evoking this factor OSC 
placed great significance on the purported harm that would be imposed upon its 
potential patients who would not be able to obtain needed HDR treatments at 
OSC facilities, particularly its Pittsburgh and Harrisburg centers. See LBP-93-6, 
37 NRC at 216-17. We found OSC's assertions about this harm unpersuasive 
based on the Staff's showing that it had established and was administering fairly 
a procedure to permit OSC to provide patient treatment on a case-by-case basis 
at those facilities. See id. at 217-20. In its additional delay motion, the Staff 
now asserts that this purported injury has been eliminated because OSC has been 
granted broad permission to conduct HDR treatments at these two facilities. See 
Staff Additional Delay Motion at 9-10. Apparently in recognition of this fact, 
OSC now makes no mention of this "patient need" upon which it previously 
placed such stress. Instead, referencing its filings in response to the previous 
Staff motion, OSC contends they establish injury to its financial welfare and 
reputation that is sufficiently compelling to outweigh any asserted Staff basis 
for further delay. See OSC Additional Delay Motion Response at 3-4. 

'Of course, in the face of an rolA request for those statements, the Staff may seek to establish otherwise. q. 
Staff Additional Delay Motion at 7 n.4. 
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As is reflected in a June 3, 1993 letter from the Regional Administrator of 
NRC Region I to asc, see June 9, 1993 Letter from M. Zobler to [Licensing 
Board] (first attachment), the Staff has permitted asc to resume HDR patient 
treatments at its Pittsburgh and Harrisburg facilities without submitting individ
ual patient requests. This action effectively nullifies asc's prior concerns about 
"patient need" and the inequity of the earlier case-by-case approach. Further, as 
we indicated in our prior decision, asc's claims in its previous filings about 
professional reputation and financial harm are too conclusory to be convincing. 
See LBP-93-6, 37 NRC at 216-17. asc thus has failed to provide any per
suasive evidence that the additional delay will harm its interests, or the public 
interest generally.6 

In sum, in balancing the four relevant factors we again find that a limited 
period of additional delay will not harm asc's interests. Further, asc's 
invocation of its right to a prompt hearing, standing alone, does not provide 
an adequate counterweight to the Staff's persuasive showing regarding the harm 
that allowing this administrative proceeding to go forward without restriction 
could inflict on the ongoing agency investigations and any resulting federal 
criminal prosecutions. As we noted previously, the passage of time continues, 
albeit slowly, to shift the balance in asc's favor. See id. at 220. Nonetheless, 
with asc's continued failure to present any particularized showing of harm to 
its interests, we are unable to conclude that the balance has yet swung in its 
favor. 

m. FURTHER PROCEEDINGS BEFORE THE BOARD 

As we also noted previously, see id. at 220-21, the Board has a general duty 
to monitor those Staff activities that are posited as a basis for delay to ensure 
that the Staff is proceeding in good faith and to minimize the effects of any 
delay. As before, in exercising this responsibility we grant the Staff's delay 
request only as it encompasses discovery and any portion of the adjudicatory 
process that can proceed only after discovery is completed. 

In discharging this responsibility, we also conclude that it is appropriate to 
grant only a portion of the delay period the Staff requests. As the cumulative 
period of delay lengthens, the Board's obligation to monitor the progress of 
the investigation necessarily escalates. This is especially so when, as here, an 

6 In our decision on the first Staff delay request. we also brought up the issue of delay-related harm to OSC's 
interests resulting from faded wilDess memories or unavailable witoesses or documents and found that factor did 
not provide any significant support for OSC's position. Stt LBP-93-6. 37 NRC at 220 u.S!. Once again, OSC 
has not raised that matter before us. Be that as it may. in the absence of any particularized showing by OSC 
regarding problems with particular witnesses or documents. we cannot conclude that. in and of Itself. the passage 
of time from the November 1992 IRCC Incident to either the present moment (seven months) or the expiration of 
the delay period we provide with this order (10 months) will produce significant harm to Osc. 
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investigation appears to be reaching its culmination. Moreover, there is some 
indication that the potential ''whipsaw'' effect of simultaneous federal and state 
proceedings about which we previously expressed concern, see LBP-93-6, 37 
NRC at 221-22, might be having an impact upon the completion of the agency 
investigations.' Given these circumstances, a measure of heightened scrutiny on 
our part is warranted. Accordingly, we approve the Staffs delay request. but 
only for ninety days rather than the requested 120 days. 

Additionally, in carrying out our monitoring responsibilities, we again will 
require that forty days from the date of this memorandum and order the Staff 
provide us with a status report, accompanied by supporting affidavits, regarding 
the ongoing agency investigations. As before, the Staff should indicate when OI 
and OIG anticipate making a referral. if any, of their investigative findings to the 
Justice Department for possible criminal prosecution. Further, although the Staff 
apparently no longer relies upon the Commonwealth's investigation/prosecution 
activities as a direct basis for delaying this proceeding, see supra note 3, if 
it anticipates that the Commonwealth's efforts may be relevant to any further 
delay request, the Staff should advise us of the status of these activities as well. 
Also, in line with our previous delay order, the Staff continues to be responsible 
for advising the Board promptly of any criminal indictment or information filed 
against OSC or any of its employees or agents relative to the November 1992 
IRCC incident or any of the other matters that are the basis of the Staff's January 
20 suspension order. 

Finally, as we required in our previous determination, to obtain a delay of 
this proceeding beyond this added ninety-day period, twenty days before the 
expiration of that period the Staff must file a further request with the Board. 
In its motion, the Staff should indicate the specific period of additional delay 
sought and describe, with supporting affidavits and documentation, the specific 
reasons why "good cause" exists for the delay.s 

For the foregoing reasons, it is, this twenty-third day of June 1993, OR
DERED that: 

, As described above, see supra p. 459, In Its May 1993 status report !be Staff Indicated !hat !be OJ 8Dd OIG 
IJlVeStigations and any criminal referral determinations were to be completed by September 1993. Now we are 
told Ibese activities will not be completed until October. Su id. The only apparent expJanation for !be slippage 
Is a request, !be date of which Is not revealed. from Conunonweal!b officials to defer additional agency witness 
IDlerYiews pending !be completion o(!heir investigativc process. Su Staff Additional Delay Motion. Letts Affidavit 
at 3. 
S In this regard. !be Staff Is reminded of our earlier admonition "that as !be [overall] period of delay let!glbens, 
!be reasons it IDlst provide In support of a delay request must be increasingly specific and detailed." LBP-93-6, 
37 NRC at 221. The type of affidavit supplied by OJG In support of Slaff'slune 3 delay request, which (ails to 
provide any details about wby Its investigation Is Incomplete 10 !bat more time Is needed or wby its Investigation 
would be compromised if this proceeding Is allowed to go forward, Is not lihly to be given any weight by !be 
Board In reaching a decision about any additional delay. 
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1. The June 3, 1993 motion of the Staff to delay this proceeding for a period 
of 120 days is granted in part in that all discovery in this proceeding is stayed 
for a period of ninety days, up through and including Tuesday, September 21, 
1993, provided, however, that if the Staff files a request for additional delay in 
accordance with t 4 below, discovery will continue to be stayed pending further 
order of the Board. 

2. The Staff should notify the Board immediately when it becomes aware 
that a state or federal criminal indictment or information has been filed against 
OSC or any of its employees or agents relative to the November 1992 IRCC 
incident or any of the other matters that form the basis for the Staff's January 
20, 1993 suspension order. 

3. On or before Monday, August 2, 1993, the Staff should file a report, with 
supporting affidavits, describing: 

A. The status of any OI or OIG investigations relating to the matters set 
forth as the basis for the January 20, 1993 suspension order, including 
an estimate of (i) when OI and OIG anticipate their investigations will 
be completed and any referral of their investigative findings will be 
made to the Department of Justice for possible criminal prosecution, 
or (ii) if a referral has been made, when the Justice Department will 
reach a determination relative to the referral, and 

B. The status of the Commonwealth's investigativelprosecutorial activi
ties relative to the November 1992 IRCC incident, if the Staff antic
ipates that those activities will be relevant to any further Staff delay 
request 

4. A Staff request for an additional delay of any aspect of this proceeding 
beyond Thesday, September 21, 1993, must be filed on or before Wednesday, 
September 1, 1993. In its motion the Staff must describe in detail, with 
supporting affidavits and documentation, why "good cause" exists for the delay, 
including an exposition of the specific reasons why the Board's failure to grant 
the additional period of delay sought will prejudice any ongoing federal or state 
investigation or criminal prosecution. OSC will have ten days within which to 
respond to the Staff's request Both the Staff's motion and OSC's response 
should be served on the Board's members and opposing counsel by a method 
(e.g., express mail) that ensures delivery by the next business day. 

467 



s. In conformity with the Commission's directive, see CLI-93-13, 37 NRC 
at 421, pursuant to 10 C.P.R. § 2.718(i) we certify to the Commission the 
question whether this proceeding should be delayed further.9 

Bethesda, Maryland 
June 23, 1993 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

G. Paul Bollwerk, m, Chairman 
ADMINISTRATIVE JUDGE 

Charles N. Kelber 
ADMINISTRATIVE JUDGE 

Peter S. Lam 
ADMINISTRATIVE JUDGE 

9 Copies of this memorandum and order are being provided to OSC and Staff counsel by facsimile transmission 
this date. 
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In the Matter of 

Cite as 37 NRC 469 (1993) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Peter B. Bloch, Chair 
Dr. James H. Carpenter 

Thomas D. Murphy 

LBP-93-11 

Docket Nos. 5D-424-0LA-3 
5D-425-0LA-3 

(ASLBP No. 93-671-D1-OLA-3) 
(Re: License Amendment; 

Transfer to Southern 
Nuclear) 

GEORGIA POWER COMPANY, et a/. 
(Vogtle Electric Generating Plant, 

Units 1 and 2) June 24, 1993 

The Licensing Board determined that Six Tapes, which were compiled at 
the direction of an attorney from 277 taped conversations, were not entitled to 
be protected from discovery because they are either attorney work product or 
subject to attorney-client privilege. 

RULES OF PRACTICE: ATTORNEY WORK PRODUCT 
(ATTORNEY-CLIENT PRIVILEGE) 

The Licensing Board applied NRC's discovery rules regarding the work 
product doctrine, as set out in 10 C.F.R. § 2.740(b)(2). It went through each 
of the criteria of the rule and systematically determined that there were several 
reasons that the Six Tapes were not privileged. The Board also reviewed case
law precedents relevant to the interpretation of the regulatory criteria. 
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MEMORANDUM AND ORDER 
(Order to Mr. Mosbaugh to Release Six Tapes) 

In our June 1, 1993 Memorandum and Order, "Information and Brief 
Concerning Protective Order" (unpublished), we requested further information 
concerning whether or not to uphold Mr. Mosbaugh's claim of privilege for 
"Six Tapes." The claim is that the Six Tapes, which are copies of portions of 
277 recordings of conversations, are protected by the attorney-client and work 
product privileges because their disclosure would reveal the legal theories and 
strategies of Mr. Mosbaugh's attorney, who allegedly directed their preparation. 

After receiving the filings of the parties, we have determined that these tapes 
are not protected either by the work product privilege or the attorney-client 
privilege and that they should be released promptly to the Applicant 

We are concerned about what we consider undue intransigence to discovery 
on the part of Mr. Mosbaugh, particularly with respect to his discovery responses 
that do not involve the Six Tapes. We are charged with compiling a full, orderly, 
and complete record. In the interest of justice, we want all the unprivileged facts 
on the table. In this administrative proceeding, there is little room for surprise 
tactics. The Board will not condone questionable tactics and practices similar 
to those that Administrative Law Judge Bernard J. Gilday, Jr., complained of in 
prior litigation between these parties. I 

If Mr. Mosbaugh has the goods, he should lay them on the table. We 
intend to address this issue in more detail in a Memorandum and Order dealing 
with Applicant's Motion to Compel of June 17, 1993. However, we note that 
Mr. Mosbaugh's apparent lack of openness and fair play may be inhibiting 
Applicant's efforts to institute negotiations that could shortcut the discovery 
process and save everyone unnecessary expense in litigating every discovery 
detaiJ.2 We urge Mr. Mosbaugh to actively seek full and fair disclosure by all 
partie:; and to engage in negotiations to accomplish that end. 

I. FACTS: INCLUDING APPARENT INCONSISTENCY 

In our June 1 Memorandum, we described the Six Tapes as follows: 

On May 14, 1993, Allen Mosbaugh filed a motion that contained a Request for a 
Protective Order with respect to six tape recordings (Six Tapes) allegedly made in preparation 

I Georgia Power Company Response 10 Intervenor's Request for a Protective Order, May n, 1993, Exh. 4, Order 
of Judge BJ. Gilday, Jr., Mosbaugh v. G~orgla P~r Co., DOL Case No. 9O-ERA·S8. ("Complainant's actions 
raise serious questions, not only about his true motives and goals, but also about the quality of the teclmiques 
which have been employed. If, early on, any semblance of openness and fair play had been exlu'bited, substantial 
effort, expense and time, on the part of many, would have been saved.") 
2 Applicant'S Letter of June 17, 1993. 
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of litigation pending before the U.S. Department of Labor. Georgia Power, in a May 27 
Response to that Request, has alleged that the Six Tapes are not privileged based on its 
understanding of how they were prepared and on its understanding that the Six Tapes were 
not kept confidential but were voluntarily shared with others. 

This description was derived from Mr. Mosbaugh's representation that: 

These recordings constitute counsel's wort product and are predicated on attorney-client 
communications. A total of six (6) such tape recordings were made in preparation oflitigation 
pending before the U.S. Department of Labor. The recordings were also utilized by counsel to 
file a petition with the Chairman of the U.S. Nuclear Regulatory Commission on September 
11,1990.3 

In response to our request for further information, however, Mr. Mosbaugh's 
attorney, Mr. Michael D. Kohn, significantly changed his position. He now 
states: 

The method I chose to employ to properly represent Mr. Mosbaugh during legal proceedings 
before the NRC and, subsequently, before the DOL was as follows: After discussions 
with my client, wherein he would identify a sequence of events, Mr. Mosbaugh was 
instructed by counsel to malce excerpts of relevant taped conversations. Mr. Mosbaugh 
made excerpted segments from the original recordings and produced six tape recordings of 
excerpted conversations (hereinafter "Six Tapesj. 

• • • The excerpted segments of the six tapes represent portions of 277 original tape 
recordings [of conversations between Mr. Mosbaugh and others, some allegedly covering 
practices of Georgia Power at the Vogtle Electric Generating Plant], which after consulting 
with Mr. Mosbaugh about the facts of the case, I deemed were significant and necessary to 
prepare for Mr. Mosbaugh's Iitlgation.4 

In September 1990, Mr. Mosbaugh gave his original tape recordings to NRC-
01.' On July 29, 1992, the Six Tapes were released to a member of the staff of the 
U.S. House of Representatives Subcommittee on Oversight and Investigations 
of the Committee on Energy and Commerce "on a confidential and privileged 
basis.''6 Furthermore, there is another governmental entity with which the tapes 
may have been shared.7 

Intervenor states that it "may call" Allen Mosbaugh as a witness.s The Board 
notes that this language appears to be as definitive as Intervenor ever gets. The 

3 Allen Mosbaugh', Response 10 the Board', April 21, 1993 Scheduling Order and Request for a Protective 
Order, May 14, 1993 (Mosbllllgh Initial Response). 
41ntenenor" tnrormation and Brief Concerning Motion for ProtectIve Order, June 9, 1993 (Intervenor', 

Protective Order Brld), Em. 1: Affidavit of Michael D. Kohn at 2 (Kohn Affidavit). 
'Kobo Affidavit at 3. 
6/d. at 4. 
7/d. 
• Intervenor', Response to the rust Request for Documents by Georgia Power Company (Intervenor', Response 

10 rust Request), June 2, 1993, at 38. 
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Board expects Mr. Mosbaugh to be a witness, as his case likely will rise or fall 
on his direct testimony, on authentication of the audio tapes made by him, and 
on some contemporaneous documentation alleged to exist 

The Six Tapes were made by Allen Mosbaugh.' The Six Tapes were excerpted 
from 277 original audio recordings, 76 of which are still in the possession of the 
NRC Office of Investigations.IO The Six Tapes were considered by Mr. Kohn to 
be "significant and necessary to prepare for Mr. Mosbaugh's litigation.ttll 

Although Intervenor has argued that discovery of its tapes would compromise 
an ongoing investigation by the NRC,12 the Staff has not asserted such a privilege 
and has denied that other parties have the right to claim such a privilege on the 
Staff's behalf}3 

n. APPLICABLE LAW 

The NRC's discovery rules regarding the work product doctrine are set out 
in 10 C.F.R. § 2.740(b)(2), which provides: 

(2) Trial puparation materials. A party may obtain discovery of documents and 
tangible things otherwise discoverable under paragraph (b)(l) of this section and prepared 
in anticipation of or for Ihc hearing by or for another party's representative (including his 
attorney, consultant. surety, indemnitor, insurer, or agent) only upon a showing that the party 
seeking discovcJy has substantial need of the malcrials in Ihc preparation of this case and 
that he Is unable without undue hardship to obtain the substantial equivalent of the materials 
by other means. In ordering discovery of such materials when the required showing has 
been made, the presiding officer shall protect against disclosure of the mental impressions, 
conclusions, opinions, or legal theories of an attorney or other representative of a party 
concerning the proceeding. 

These rules are adapted from Rule 26(b)(3) of the Federal Rules of Civil 
Procedure, Commonwealth Edison Co. (Zion Station, Units 1 and 2), ALAB-
196,7 AEC 457,460 (1974), which is itself a derivation of the Supreme Court's 
decision in Hickman v. Taylor, 329 U.S. 495 (1947). See Advisory Committee 
Note to 1970 Amendments to Fed. R. Civ. P.) 48 F.R.D. 459, 499 (1970). 

'Intervenor', Response 10 FJJ'St Request all. 
10 Interveuor', Prorec:tiw: Order Brief al 2, Kolin Affidavit al 2, U. 
II Kohn Affidavit al2, '13. 
12 Intervenor', Informadon and Brief al 6-7. 
13 Staff Utter In Ueu of. Brief (title provided by the Ueensing Board], June 22. 1993. 
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m. APPLICATION OF THE REGULATORY PROVISIONS 

A. Prepared in Anticipation or the Hearing 

The Six Tapes were not prepared in anticipation of this hearing. Furthermore, 
a section 2.206 petition, for which it was prepared, is not a hearing - it is a 
request for government action. Nor is there any precedent cited for a privilege 
that covers documents prepared for the purpose of inducing prosecution or an 
agency enforcement action, as occurred in this case. 

That the Six Tapes became relevant to the Department of Labor litigation 
or to this case is incidental to their preparation. This later use of previously 
compiled information does not retroactively create a privilege. We find that 
these tapes were not prepared in anticipation of a hearing. 

B. By a Party's Agent 

It is Intervenor's claim that Mr. Mosbaugh was acting as an agent for his 
attorney in the way in which he assembled the Six Tapes. Since clients often find 
it necessary to conserve expenses by doing tasks at their attorney's suggestion, 
this is plausible. On the other hand, this is a claim that requires some specificity 
concerning the detailed directions given to Mr. Mosbaugh. 

Even after submitting an ~dditional affidavit at the Board's request, all 
Intervenor has done is to suggest that he gave general directions about what was 
important and what was noL In this proceeding, counsel for Mr. Mosbaugh also 
has specified what is important and what is not through the contentions, bases, 
and answers to interrogatories filed by him. We have no reason to believe that the 
directions given to Mr. Mosbaugh were any more than the current specification 
of charges in this case. To that extent, the directions are already public and 
nothing will be lost through disclosure of the tapes. 

In the absence of further specificity, we resolve doubts about the nature of the 
directions given to Mr. Mosbaugh against the assertion of privilege. We are not 
persuaded that he was acting as an agent of his attorney. United States v. 22.80 
Acres of Land, 107 F.R.D. 20, 22 (N.D. Cal. 1985). See Long Island Lighting 
Co. (Shoreham Nuclear Power Station, Unit I), LBP-82-82, 16 NRC 1144, 
1158 (1982) ("[t]he attorney-client privilege does not protect against discovery 
of underlying facts from their source, merely because those facts have been 
communicated to an attorney''). 

C. Substantial Need 

Licensee has a substantial need to discover the Six Tapes. They represent 
Intervenor's view of what is important among 277 audio tapes made by him. 
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Since he was present at the conversations, his view of what is important is 
crucial. Furthermore, he is likely to be influenced in his testimony by his 
familiarity with the Six Tapes, and the process of preparing them and of 
subsequently listening to them is an important part of how his testimony has 
been shaped for trial. 

This material is most helpful to understanding the importance of his testi
mony, including what he has focused on and what he has chosen to omit. As 
material that has influenced testimony of a key witness, it should be made avail
able to the other party. In a criminal case, disclosure of this material might not 
be made until trial. However, civil cases and administrative proceedings oper
ate on principles of full and early disclosure, and there is every reason to make 
available now what would become available later. United States v. Noble, 422 
U.S. 225, 239 (1975) (holding that it was appropriate to rule that an investigator 
could testify only if his investigative report, which even included statements by 
the defendant, would then be required to be provided to the prosecution). 

The 277 tapes, including the 76 in the possession of the NRC, would not be 
a substitute for these summary tapes. It is the Six Tapes that will fully inform 
the Applicant of the basis for the contentions that it is facing. Fairness and 
efficiency both require that the Applicant have this information. We find that 
Applicant has a substantial need to obtain it. 

D. Unable Without Substantial Hardship to Obtaiu the Substantial 
Equivalent 

We find that Applicant would confront a substantial hardship in taking 277 
audio tapes and, without having been present while the tapes were made, extract 
important information from those tapes. Hence, the Six Tapes are important in 
avoiding substantial hardship. Furthermore, for reasons discussed in the just
preceiling Section C, above, the 277 tapes are not the substantial equivalent of 
the Six Tapes. 

E. Protecting Against Unnecessary Disclosure 

We are aware of our obligation to protect against unnecessary disclosure 
of the thought processes of Intervenor's attorney in the process of denying the 
privilege asserted for the Six Tapes. However, none of those processes is alleged 
to be directly disclosed in the tapes. The tapes are pure evidence, without any 
thought processes. There is no need to delete anything in order to protect the 
attorney's thought processes. It is indeed likely that the collection of evidence 
could have resulted from differing thought processes and that the attorney's 
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legal theories or thought processes will be no more evident after the tapes have 
been released than they are already as a result of statements in our record. 

F. Waiver of PrlvUege 

In addition to our conclusion that the Six Tapes are not privileged, we also 
conclude that any privilege that might have attached was waived when they were 
provided to the Nuclear Regulatory Commission for a section 2.206 proceeding 
and for an investigation, and privilege was also waived by presenting the tapes 
to Congress. Documents that are privileged are private. They are not disclosed. 
Westinghouse Electric Corp. v. Republic of the Philippines, 951 F.2d 1414, 
1427-30 (3d Cir. 1991) (Westinghouse was held to have lost any claim to 
privilege for documents disclosed to the Securities and Exchange ·Commission 
and the Department of Justice in order to cooperate with them in ongoing 
investigations.) 14 

In this case, Mr. Mosbaugh's disclosures were freer than those of West
inghouse, which may have felt some pressure to clear its name from ongoing 
investigations. When Mr. Mosbaugh made the Six Tapes available to the Office 
of Investigation of the Nuclear Regulatory Commission and to a congressional 
committee, he waived any claim of privilege. It does not matter that these re
cipients would keep the alleged ''work product" confidential. The act of sharing 
with them belies the need to keep private the work that was done. The work 
was not kept private and no longer has a claim to privilege. 

G. Conclusion of Law 

The Six Tapes must be released promptly. They are not privileged. Were 
they privileged, the privilege would have been waived. 

IV. ORDER 

For all the foregoing reasons and upon consideration of the entire record in 
this matter, it is, this 24th day of June 1993, ORDERED that: 

14 See also Synalloy Corp. Y. Gray. 142 F.R.D. 266, 269 (D. Del. 1992) (holding that tbere Is an Implied wai\'el" 
of privilege when a party puts protected Information at Issue by making It n:1evant to the case). 
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The Six Tapes discussed above shall be served in this case by close of business 
Iuly I, 1993. 

Bethesda, Maryland 
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lames H. Carpenter 
ADMINISTRATIVE JUDGE 

Thomas D. Murphy 
ADMINlSTRATIVE JUDGE 

Peter B. Bloch, Chair 
ADMINISTRATIVE JUDGE 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFRCE OF NUCLEAR REACTOR REGULAnON 

Thomas E. Murley, Director 

00-93-12 

In the Matter of Docket Nos. 50-445 
50-446 

TEXAS UTlLmES ELECTRIC 
COMPANY, ef Bl. 

(Comanche Peak Steam Electric 
Station, Units 1 end 2) June 4,1993 

On June II, 1992, the National WhistIeblower Center and its clients. Messrs. 
Joseph J. Macktal and S.M.A. Nasan (Petitioners) submitted a letter to the u.s. 
Nuclear Regulatory Commission (NRC) alleging new evidence of restrictive 
settlement agreements entered into by the Texas Utilities Electric Company 
(Licensee) regarding its Comanche Peak Steam Electric Station, Units 1 and 
2 (CPSES). The letter was referred to the Office of Nuclear Reactor Regulation 
for the preparation of a response and was considered as a petition pursuant to 
10 C'p.R. § 2.206. Additional letters were submitted by Petitioners on October 
6 and November 19. 1992, and were considered as supplements to the original 
Petition. 

The Petition alleged that certain settlement agreements entered into by the 
Licensee and certain former co-owners of CPSES contained restrictive language 
in violation of section 211 of the Energy Reorganization Act (ERA) and 10 
C.F.R. § 50.7. In addition, Petitioners alleged that the settlement agreements 
have resulted in the suppression of information associated with the safe operation 
of CPSES and that the Licensee's response to the Petition dated October 16, 
1992, contained incorrect and misleading information to the point of being 
materially false. 

On the basis of this information, the Petitioners asked the NRC to suspend 
the license to operate CPSES Unit 1 and the permit to construct CPSES Unit 2. 
The Petitioners also asked the NRC to take immediate actions. specifically that 
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(1) a licensing board be established to allow public scrutiny into the Licensee's 
alleged practice of paying "hush money"; (2) the NRC notify the Licensee and 
the former co-owners that no settlement agreement can preclude employees or 
others from providing information to persons involved in proceedings before the 
NRC; (3) copies of the settlement agreements be made public and provided to 
Petitioners' counsel; and (4) the NRC notify the counsel for one of the former 
co-owners that he and ,others are free to disclose safety-related information about 
CPSES to others. 

The relief sought has been granted in part and denied in part by the Director 
of the Office of Nuclear Re8ct~r Regulation. Petitioners sought that the NRC 
notify the Licensee and the fo~er co-owners that no settlement agreement can 
preclude individuals and organizations from bringing safety information to the 
NRC. This was done. The Petitioners also sought that copies of the settlement 
agreements with the three former co-owners be made public. This was done. 
Finally, the Petitioners requested that the counsel for one of the former co
owners be notified that he is free to disclose safety information to the NRC. 
The NRC has caused this to happen. 

The other relief sought by Petitioners has been denied. The Director 
determined that the facts in this matter did not warrant the institution of 
proceedings. Parties are encouraged to settle their disputes. Public policy only 
demands that a clear avenue be available to individuals and entities to bring 
safety concerns to the NRC. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

I. INTRODUCTION 

On June 11, 1992, the National Whistleblower Center and its clients, Messrs. 
Joseph J. Macktal and S.M.A. Hasan (petitioners) filed with the Chairman of the 
U.S. Nuclear Regulatory Commission (NRC or Commission) a letter alleging 
new evidence of restrictive settlement agreements entered into by the Texas 
Utilities Electric Company (Licensee or TU Electric) regarding its Comanche 
Peak Steam Electric Station, Units 1 and 2 (CPSES). The letter is being 
considered as a Petition pursuant to 10 C.F.R. § 2.206 and waS referred to my 
office for preparation of a response. 

The Petition alleged the discovery of new evidence of a continuing practice 
by the Licensee to pay "hush money" to keep significant information about 
CPSES from the Petitioners and the NRC. Specifically, the Petition refers to 
a January 30, 1990 settlement agreement between the Licensee and the Tex
La Electric Cooperative of Texas, Inc. (Tex-La), one of the three former 
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co-owners of CPSES, that allegedly contains restrictive language in violation 
of section 210 of the Energy Reorganization Act (42 U.S.C. § 5851 (a» and 10 
C.F.R. § 50.7.1 Petitioners further alleged that the three former co-owners of 
the CPSES conducted extensive and widespread investigations of TU Electric's 
management integrity and competence to operate the plant and that TU Electric 
attempted, through restrictive provisions in the settlement agreements it entered 
into with the former co-owners, to keep such information from the Petitioners, 
other parties to the CPSES licensing proceedings, and the NRC. 

On the basis of this information, the Petitioners requested (1) that orders 
be issued suspending the Licensee's authority to operate CPSES Unit 1 and to 
construct Unit 2; and (2) that the expiration date of the construction permit to 
construct Unit 2 not be extended. Petitioners also requested that the NRC take 
immediate actions, specifically that (1) a licensing board be established to allow 
public scrutiny into the Licensee's alleged practice of paying ''hush money"; (2) 
the NRC notify the Licensee and former co-owners that no settlement agreement 
can preclude employees, attorneys, agents, consultants, or others from providing 
information to persons who are, or intend to be, involved in proceedings or 
petitions before the NRC; (3) copies of the Licensee's agreements with former 
co-owners be made public and provided to Petitioners' counsel; and (4) the NRC 
notify the counsel for Tex-La that he and others are free to disclose safety-related 
information about CPSES to anyone who is currently a party to any ongoing or 
future contemplated licensing proceedings related to CPSES. 

In a letter of August 26, 1992, I acknowledged receipt of the Petition and 
declined to take any immediate actions. I informed the Petitioners that the NRC 
Staff (Staff) had reviewed settlement agreements between the Licensee and Tex
La, dated March 23, 1989, and Ianuary 30, 1990, and had determined that they 
did not appear to violate the provisions of section 211 of the ERA or 10 C.F.R. 
§ 50.7. However, I noted that a fuller analysis of the provisions of the settlement 
agreements to address the points raised in the Petition would be contained in my 
decision under 10 C.F.R. § 2.206. In that letter, I also informed Petitioners that 
the NRC had issued an Order dated Iuly 28, 1992 (unpublished), extending the 
latest construction completion date for CPSES Unit 2. The Staff evaluated the 
Licensee's application of February 3, 1992, for an amendment to the construction 
permit extending the construction completion date and concluded, in accordance 
with 10 C.F.R. §50.55(b), that good cause had been shown for the delay and 
that the requested extension was for a reasonable period of time.2 

1 Sectlon 210 of the Energy Reorganization Act (ERA) is now section 211 of the ERA by virtue nf revisions 
in accordance with the Energy Policy Act of 1992 Pub. L. No. 486,106 Stat T176, §2902. Henceforth In the 
Decision, this statute will be referred to as section 211 of the ERA. 
2 The relief sought by Petitionen with regard to the construction permit outstanding for CPSES Unit 2 when 

the Petition was filed has been rendered moot The Commission dismissed the proceeding regarding the CPSES 
(Continued) 
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As a result of the review conducted by the Staff, certain of the requested 
actions were granted. Specifically, the Staff notified TU Electric and the 
former co-owners that no settlement agreement can preclude individuals and 
organizations from bringing safety information to the NRC, copies of the 
settlement agreements bave been made public,3 and the counsel of Tex-La bas. 
been notified (by Tex-La) that be is free to disclose safety information to the 
NRC. The remaining relief requested bas been denied. The basis for my Decision 
follows. 

ll. BACKGROUND 

In addition to the issues raised in the Petition, additional submittals were 
made by both the Petitioners and the Licensee. To support the Staff's review 
of the Petition, TU Electric and the former co-owners were required to submit 
documentation. A summary of this correspondence follows. 

In a letter of August 6, 1992, TU Electric responded to the Petition. 
The Licensee stated that the Petition con~ned no new information, that the 
agreement with Tex-La did not violate 10 C.F.R. § SO.7(f) or section 211 
of the ERA, and that the agreement was consistent with the public interest. 
The Licensee also stated that the agreement explicitly accommodated section 
211, and that the agreement was not subject to 10 C.F.R. § SO.7(f) because 
it was not an agreement affecting the compensation, terms, conditions, and 
priVileges of employment. TU Electric claimed that the agreement did not 
probibit individuals, on their own behalf, from providing information to the 
NRC, requesting the NRC to take action, or appearing as a witness in an 
NRC proceeding. The Licensee also took issue with Petitioners' position that 
prohibitions against assisting third persons violated regulations. 

In a letter of October 6, 1992, Petitioners responded to the Licensee's let
ter of August 6, 1992. This filing is being considered as a supplement to 
the Petition. Petitioners took issue with the Licensee's response and reiterated 
the view that the Tex-La settlement agreement (the only agreement Petitioners 
bad available to them at the time) contained a blanket prohibition precluding 
Tex-La employees, attorneys, and agents from assisting in any manner what
soever in activities related to the NRC licensing of CPSES and prohibited any 

Unit 2 construction permit IIIIZndment on March 30, 1993. S~t W-93-10, 31 NRC 192 (1993). An operating 
license was Issued by the NRC for CPSES Unit 2 on February 2. 1993. 
3 Copies of the agreementJ between the Ucensee and the three former co-owuen are awilable for iD$peClion at 

the Commission's Public Document Room, The Gelman Bwlding, 2120 L Street. NW, Washington. DC 2OSSS, 
and at The University of Texas at Arlington Library, Glwernmcnt PublicationslMaps, 701 South Cooper, P.O. 
Box 19497, Arlington. TX 76019. AJthough Petitioners' counsel ~ that he be acned with copies of these 
agreements, placement of these documents in the NRC public document rooms gives the public ready access to 
them. 
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Tex-La employee, attorney, and agent from assisting the current intervenors at 
CPSES. In addition, Petitioners stated that the agreements had resulted in the 
suppression of information associated with the safe operation of CPSES. There
fore, Petitioners argued, the Tex-La agreement violated section 50.7, the ERA, 
and other important public policies. 

In a letter of October 16, 1992, supplemented by a letter of October 29, 1992, 
the Licensee responded to Petitioners' letter of October 6, 1992. The Licensee 
restated its previous position and argued that there was nothing improper about 
a commercial party, such as Tex-La, promising not to bring an action before the 
NRC in exchange for settlement of a lawsuit The Licensee stated that accepting 
the Petitioners' argument would essentially prohibit any settlement involving a 
nuclear plant, and that such an outcome was inconsistent with public policy and 
the Commission's policy in favor of settlement of NRC proceedings. 

On November 19, 1992, Petitioners responded to the 1U Electric letter of 
October 16, 1992. This response is also considered to be a supplement to the 
original Petition. Petitioners took issue with Licensee positions and alleged that 
the 1U Electric letter of October 16, 1992, contained incorrect and misleading 
information, including some statements that Petitioners considered "misleading 
to the point of being materiaIly false." 

In order to complete its evaluation of the settlement agreements entered into 
between the Licensee and the former co-owners, the Staff requested in a letter of 
September 15, 1992, that the Licensee provide the Staff with copies of settlement 
agreements entered into between the Licensee and the other former co-owners of 
CPSES. The Licensee responded on September 21, 1992, and submitted copies 
of agreements entered into between the Licensee and Brazos Electric Power 
Cooperative, Inc. (Brazos) on July 5, 1988, and between the Licensee and Texas 
Municipal Power Agency (TMPA) on February 12, 1988. 
. As a result of its evaluation of the three settlement agreements, the Staff 
determined that none of the provisions of these agreements violated section 
211 of the ERA or NRC regulations. However, the Staff did determine that 
each agreement contained a number of provisions that were restrictive and also 
contained language that could have a chilling effect.· This position was stated 
in the Staff's letters of January 12, 1993, to TU Electric, Tex-La, TMPA, and 
Brazos. Each company was notified that it should take actions to ensure that 
all individuals and organizations that could be affected by the restrictive and 
chilling provisions in the agreements clearly understand that those provisions, if 
interpreted to preclude individuals or organizations from providing information 

• The provisions are restrictive as 10 the entities bound by the settlement agreements, I.e .. the panies 10 the 
agreemeDts and IDdividuals actiDg OD behalf of the panies 10 the agreements. The agreements are DOt restrictive 
regarding Individuals who act on their own behalf. It Is ID this sense that the term "restrictive" Is used throughout 
this DecisiOD. 
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to the NRC, are void and unenforceable, and that anyone may, at any time, bring 
safety information to the NRC or assist third parties to do so if the individual 
or organization so chooses. Each company was asked to inform the NRC of the 
actions taken or to be taken to ensure that individuals and organizations do not 
believe that they are precluded from coming to the NRC with safety concerns. 

1U Electric responded in a letter of February II, 1993. The Licensee stated 
that it had advised each of the former co-owners that the subject provisions of 
the settlement agreements were not intended to prohibit the former co-owners, 
their employees, or representatives from communicating safety concerns to the 
NRC, and that it would not attempt to impose or enforce any provision so as 
to prohibit the communication of safety concerns to the NRC. The Licensee's 
letters to the former co-owners stated that 1U Electric continued to believe 
that the settlement agreements, including the provisions cited by the Staff, are 
consistent with official Commission policy in that the agreements state that the 
minority owners (and those acting on their behalO are free to comply with 
section 211 of the ERA. TU Electric also reminded each former co-owner that 
it had made affirmative representations and warranties that it did not know of 
any violation, actual or alleged, of section 211 that had not been previously 
disclosed to 1U Electric in writing. The Licensee stated that it was thus clearly 
the intention of TU Electric to ensure that all safety concerns had been or would 
be made known to the NRC. 

In its response of February 9, 1993, TMPA represented that it and 1U 
Electric are the only parties bound by the TMPA agreement and that TMPA 
had obtained the written assurance of 1U Electric that TU Electric does not 
interpret the agreement to prohibit TMPA, its employees, or its representatives 
from communicating safety concerns to the NRC. TMPA further stated that it 
does not interpret the agreement to contain any such provision. Finally, TMPA 
represented that it is unaware of any individual or organization connected with 
it who has interpreted the language of its February 12, 1988, agreement with 
TU Electric to deprive the NRC of safety information with respect to CPSES. 

In its response of February 10, 1993, Brazos represented that it had never 
read any of the provisions of its July 5, 1988 agreement with TU Electric as 
prohibiting the communication of safety information to the NRC and that Brazos 
had taken no actions to stifle any individuals or organizations in such regard. 
With regard to the experts and consultants working for Brazos on the Comanche 
Peak matter, on July 6, 1988, they were informed that an agreement with 
1U Electric had been reached, that Brazos would no longer be requiring their 
professional services, and that they were directed to immediately cease work 
on any projects undertaken at the direction of attorneys representing Brazos. In 
addition, Brazos has given its Comanche Peak litigation attorneys a copy of the 
NRC letter of January 12, 1993. and a copy of a letter 1U Electric sent to Brazos 
on February 3, 1993. wherein 1U Electric advises Brazos that no provisions of 
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the Brazos agreement were intended to prohibit the former co-owners, their 
employees, or their representatives from communicating safety concerns to the 
NRC, and that TU Electric would not attempt to impose or enforce any such 
provision. 

In its response of February 10, 1993, Tex-La represented that, by letters of 
March 28,1989, an attorney then with the law firm of Heron, Burchette, Ruckert 
& Rothwell notified the consultants who had assisted Tex-La in the litigation 
between Tex-La and TU Electric that they were asked not to oppose, or assist 
any third party in opposing, TU Electric in connection with any matters relating 
to CPSES. The letters did not, either explicitly or implicitly, communicate to the 
recipients that they were prohibited from taking safety concerns to the NRC. In 
letters of February 10, 1993, Tex-La notified the same consultants who received 
the March 28, 1989 letters, that the NRC had taken the position that section 
9.2(d) of the Tex-La agreement was potentially restrictive because it could be 
interpreted to prohibit individuals from taking safety concerns to the NRC. Tex
La informed these individuals that the settlement agreement was not intended to 
restrict Tex-La consultants from taking safety concerns to the NRC. Finally, in 
a letter of February 10, 1993, Tex-La notified its counsel, William H. Burchette, 
that the settlement agreement should not be interpreted to restrict the submittal 
of safety concerns to the NRC.' 

m DISCUSSION 

The Staff has identified five allegations raised by the original Petition and its 
supplements that require resolution. The allegations are that (1) the settlement 
agreements between TU Electric and Tex-La, Brazos, and TMPA violate section 
211 of the ERA and 10 C.F.R. §50.7; (2) the settlement agreements are 
inconsistent with Commission policy; (3) the settlement agreements resulted in 
information associated with the safe operation of CPSES being withheld from 
the NRC; (4) by virtue of the settlement agreements, TU Electric has engaged 
in a practice of paying ''hush money" to keep significant information from the 
NRC; and (5) TU Electric has submitted inaccurate or material false statements 
to the NRC in its October 16, 1992 response to this Petition. These issues are 
addressed below. 

'htitionen aubmiaed a Jetter from Mr. Bun:bette, daIed May 20, 1992, in I1IppClrt of Ibeir htition. 
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A. Petitioners' Allegation That Settlement Agreements Violate Section 
211 of the Energy Reorganization Ad and 10 C.F.R. § 50.7 

Petitioners alleged that the settlement agreements between the Licensee and 
the former co-owners violated section 211 of the ERA and 10 C.F.R. § 50.7 
in that they contained restrictive language.6 The Staff addressed this issue iii·' 
its January 12, 1993 letters to TU Electric, Tex-La, TMPA, and Brazos. As 
noted therein, the Staff determined that the subject settlement agreements did 
not violate either section 211 or section 50.7. The basis for this determination 
is repeated below. 

The settlement agreements are not within the scope of either section 211 
of the ERA or section 50.7 of NRC regulations. Section 211 of the ERA 
provides protection for employees who bring information of regulatory concern 
to the NRC. Section 50.7 of the NRC regulations prohibits discrimination 
against employees as a result of bringing safety concerns to the NRC. The 
settlement agreements are not within the scope of either of these provisions 
because these agreements do not preclude employees acting on their own behalf 
from bringing safety concerns to the NRC. These agreements only apply to the 
corporate entities and not to individual employees acting on their own behalf. 
The agreements do not contain provisions that restrict an employee or former 
employee. Indeed, the language of the agreements indicates that the agreements 
are limited to the named parties acting for themselves and on behalf of any 
person or entity, private or governmental, claiming by, through, or under a 
named party, including insurers, agents, servants, employees, officers, directors, 
consultants, attorneys, and representatives. Such language indicates that the 
agreements apply to employees who act on behalf of the named parties and not 
to employees who act on their own behalf. 

The agreements are not within the scope of section 50.7 for another reason. 
Specifically, section 50.7(0 states that no agreements affecting the compensa
tion, terms, conditions, and privileges of employment, including an agreement 
to settle a complaint by an employee with the Department of Labor (DOL) pur
suant to the ERA, may contain any provision that would prohibit, restrict, or 
otherwise discourage an employee from participating in a protected activity that 
includes, but is not limited to, providing information to the NRC on potential 
violations or on other matters within NRC regulatory responsibilities. None of 
the settlement agreements between the Licensee and the three former co-owners 
is an agreement of the type described by the regulation. They are, in essence, 

6 Petitioners argue that section 211 of the ERA statutorily protects Petitioners' "rights" to unbridled access to 
witnesses as well as the "right" to gain assistance from employees of the former co-ownen to prepare petitions 
and to Initiate proceedings with regard to CPSES under the Atomic Energy Act of 1954, as amended. Petition 
at 2. The NRC does not share this expansive view of section 211. That statute was clearly limited to providing 
a personal remedy for whistIeblowm. It created no ancillary "rights" such as those claimed by Petitioners as 
running to them. 
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agreements between corporate entities (to buy and sell portions of ownership of 
CPSES) and are not agreements affecting the compensation, terms, conditions, 
and privileges of employment. Accordingly, Petitioners' claims regarding the 
violation of federal statute or Commission regulations are without merit. 

B. Petitioners' Allegation That the Settlement Agreements Are 
Inconsistent with Commission Policy 

The NRC has expressed a policy that looks unfavorably upon any restrictions 
on the free flow of information to the NRC. See Preserving the Free Flow of 
Information to the Commission, 55 Fed. Reg. 10,397 (1990). Although the 
agreements do not fall within the scope of either section 211 of the ERA or 
section 50.7 of NRC regulations, the NRC has stated that, "no restrictions on 
bringing information to the Commission should be allowed." 1d. at 10,402. 
To the extent that any of the provisions of the settlement agreements would 
preclude organizations or individuals from bringing information of regulatory 
concern to the NRC, those provisions would be inconsistent with the above
stated policy and would be without force and effect, at least insofar as they 
relate to communications with the NRC. 

The Staff has completed its review of the settlement agreements and de
termined that they are restrictive with regard to organizations.' In addition, 
although the agreements do not explicitly preclude individuals from bringing 
information to the NRC, the Staff is concerned that the settlement agreements 
contain language that could have a "chilling effect," i.e., individuals could in
terpret the agreements as prohibiting them from bringing, or assisting others in 
bringing, information to the NRC. 

All three agreements contain a similar structure and similar, although not 
i~entical, language. A review of one of the agreements, the Tex-La agreement, 
reveals the types of provisions they all contain.· 

The covenant not to sue on the part of Tex-La, at page 46 of the Tex
La agreement and at pag~ 5 of Exhibit M to the Tex-La agreement, contains 
language whereby Tex-La is restricted from directly or indirectly opposing, 
challenging, or contesting any aspect of CPSES including its planning, design, 
licensing, and construction. Other restrictive language appears at pages 47 and 
48 of the Tex-La agreement and at page 7 of Exhibit M to the Tex-La agreement. 

'TIle provisions are reslric:tlve as to the entities bound by the settlement agreements, I.e .• the parties to the 
agreements and Individuals acting on behalf of the parties to the agreements. TIle agreements are not reslric:tlve 
regarding Individuals who act on their own behalf. It Is In this sense that the term "reslric:tlve" Is used throughout 
this Decision. 
81brcc Tcx·La agreements exist. The agreement of March 23, 1989, was amended by agn:emcnts of Deccmbcr 

21. 1989, and January 30, 1990. TIle three agn:emeots do not differ In any material respect with regard to the 
Issues raised In the Petition. It Is the January 30, 1990 agreement that the NRC Staff discusses In this DecIsion. 

485 



According to those terms, Tex-La shall in no event use any information obtained 
by it or its attorneys in any manner adverse to the Licensee. The restrictive nature 
of this provision is amplified by other terms of the Tex-La agreement which 
permit Tex-La to respond only to specific discovery requests and permit Tex-La 
to tell the truth under oath in response to a specific request. Additional restrictive 
language appears at page 61 of the Tex-La agreement. There Tex-La agrees not 
to oppose, or assist any third party in opposing, a position being advocated 
by the Licensee.9 Such restrictive provisions are inconsistent with Commission 
policy. These provisions, however, do not explicitly prohibit individuals, acting 
on their own behalf, from bringing safety concerns to the NRC. 

The NRC is also concerned that the language of the restrictive provisions 
could have a potential chilling effect on some individuals. In addition, language 
with a potential chilling effect appears on' pages 49 and 50 of the Tex-La 
agreement. Tex-La agrees that it will encourage its attorneys and consultants not 
to oppose, or assist any third party in opposing, the Licensee in connection with 
any matters relating to CPSES.IO The Tex-La agreement, although it does not 
explicitly restrict the rights of individuals acting on their own behalf, does not 
make it clear that safety concerns may be brought to the attention of the NRC 
without restriction. Rather, the Tex-La agreement contains broad and sweeping 
language that could discourage some individuals from bringing safety concerns 
to the NRC. 

The NRC recognizes a need for the settlement of disputes. See Statement 
of Policy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452, 456 
(1981), and 10 C.P.R. §§ 2.203, 2.205, and 2.759. Settlement contemplates 
the need for language in settlement agreements to preclude endless litigation. 
However, any provisions in settlement agreements limiting litigation must be 
carefully written to ensure that a clear avenue remains open for individuals and 
organizations to bring safety concerns to the NRC, or to assist others in doing 
so, sltould they so wish. A balance must be struck in settlement agreements 
between the need to bring an end to disputes involving the parties and the need 
to ensure that a clear avenue remains available to bring safety information to the 
NRC. The agreements at issue here do not strike a proper balance between these 
competing interests. The agreements contain language restricting the former 
minority co-owners with regard to providing information to the NRC that would 
be adverse to the Licensee. To this extent, the Petitioners' allegation that the 

9 Similar. though not ldelltlcal. language Is fOUDd In the other two agreements between the Ucensce and Brazos 
and the Ucensce and TMPA. For purposes of this DecIsion, It Is not necessary to I1JIIIID8Jize these essentially 

~:ti~~ to the ~tition a letter of May 20, 1992. to Mr. R. Micky Dow from William H. Burchell!:, 
Esq., as evidence of the RSlrictiw JIIIInre of the Tex-La agreement. It would appear !hal Mr. Burchell!: Is 
referencing the language on page 49 of the Tex-La agreement In his response. Mr. Burchell!: concludes !hal be 
is precluded from assisting or cooperating In any Wl!tf with any third party In opposing TU Electric In connection 
with the licznsing of O'SES. 
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settlement agreements are inconsistent with Commission 'policy is correct. In 
addition, although the agreements do not explicitly restrict individuals acting 
on their own behalf, the language -in the agreements is broad and sweeping 
in nature and could lead individuals to conclude that they are restricted from 
providing information to the NRC which would be adverse to the Licensee. The 
agreements thus have a potential chilling effect 

Therefore, the Staff took actions to ensure that 1U Electric, Brazos, Tex-La, 
and TMPA did not consider the agreements to restrict the right of organizations 
and individuals to bring safety concerns to the NRC. The representations made 
by 1U Electric and the former co-owners in their responses to the January 12, 
1993 letters from the Staff provide reasonable assurance that the Licensee and 
former co-owners did not intend the agreements to prevent safety concerns from 
being brought to the NRC. In addition, I am satisfied that all parties to the 
settlement agreements in question now understand that there must be a clear 
avenue available for anyone at any time to bring safety concerns to the NRC. 
In the case of Mr. Burchette, upon whose letter of May '20, 1992, Petitioners in 
part rely, he too has been informed by Tex-La that he may bring safety concerns 
to the NRC if he so chooses.11 

I consider the responses to my letters of January 12, 1993, to be sufficient 
to resolve any potential concerns or doubts about the effect of certain language 
contained in the three settlement agreements at issue. The Commission itself 
has reviewed this very issue in its consideration of a motion for a stay of the 
issuance of the full-power license for CPSES Unit 2 and has reached the same 
conclusion. See Texas Utilities Electric Co. (Comanche Peak Steam Electric 
Station, Unit 2), CLI-93-11, 37 NRC 251, 259 (1993). 

C. Petitioners' Allegation That the Settlement Agreements Resulted in 
Information Assodated with the Safe Operation of CPSES Being 
Withheld from the NRC 

Petitioners allege that the settlement agreements have resulted in information 
associated with the safe operation of CPSES being withheld from the NRC. 

With regard to the three former co-owners, the settlement agreements contain 
language restricting them from providing information to the NRC. However, I 

II WbIIc the responses or TU Eleclric. TMPA, Brazos, and Tex-La III maIce clear that the settlement agreements 
were JIC\'eI' Intended 10 preclude any emity 01' Individual from briDgiDg ..rety InConnaIion 10 die NRC Ir that entity 
01' Individual wished 10 do so. the responses do not address wbethcr the settlement agreements preclude sucb 
emities 01' Individuals rrom assistlDg third pu1ies ID their brlngiDg or safely InConnaIion 10 die NRC. The NRC 
sees DO meaningful distinction II=. An entity 01' Individual may bring safely concerns dim:tJy 10 the NRC 01' may 
assist. third pany In doing 10. A clear .-me nust be IMitable 10 bring ..rety concerns 10 the NRC wbethcr 
that 8\'e1IUC Is direct 01' Indirect. As IIIlIted In my letters or J8IIU8r)' 12, 1993. 10 TU Electric. TMPA, Brazos, 
and Tex-La. anyone may. at any time, bring safely lnCormadon 10 die NRC, 01' assist tblrd parties In briDging sucb 
InCormaIion 10 the NRC, Ir die individual 01' organization 10 chooses. 
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am satisfied from the responses of the three former co-owners that they did 
not interpret the agreements as preventing them from raising safety concerns to 
the NRC and the Licensee has never asserted to the former co-owners that the 
agreements prevent them from raising safety concerns. The Commission itself 
has reviewed this very issue in its consideration of a motion for a stay of the.' 
issuance of the full-power license for CPSES Unit 2 and has reached the same 
conclusion. See Comanche Peak, ell-93-l1. 37 NRC at 259. 

Because of the restrictive and potentially chilling nature of these agreements. 
however. the actions taken by TU Electric and the former co-owners cannot 
ensure that there are no instances where information associated with the safe 
operation of CPSES has been withheld from the NRC as a result of these 
agreements. Even in such a situation. the Staff has determined that in this case 
a significant threat to the public health and safety does not exist. The Staff 
made this determination on the basis of the limited involvement of the former 
co-owners in the design. construction. maintenance. and operation of CPSES. 
and the programs that both the Licensee and the NRC have in place to ensure 
that the plant was designed and constructed safely. and can be maintained and 
operated safely. The basis for this determination is given below. 

TU Electric has been the entity responsible for the design. construction. 
maintenance. and operation of CPSES. This was true even when Brazos, TMPA, 
and Tex-La had an interest in the facility. The safety evaluations for the 
amendments adding Brazos and TMPA'2 and Tex-La13 to the construction 
permits for CPSES noted that TU Electric (formerly TUGCO) retained exclusive 
responsibility for the design, construction. operation, and maintenance of the 
plant. Hence, the involvement of the former co-owners was indirect. Therefore. 
even if the former co-owners' employees considered the settlement agreements 
to be restrictive, it is unlikely that a significant number of personnel with direct 
knowledge of CPSES would have been affected. 

The NRC also has an allegation management program to facilitate a review 
and possible validation of concerns of impropriety or inadequacy associated with 
NRC-regulated activities identified by a variety of sources. However. because 
there are no guarantees that allegers will find problems and bring them to the 
NRC. the NRC has not designed its program for ensuring adequate protection on 
an assumption that allegers will reveal safety deficiencies. Although allegations 
have led to the early identification of safety-significant deficiencies. the Staff 
does not include its allegation management program in its bases for ensuring 
adequate protection of the public health and safety. Rather. the NRC relies on 

12 Bnzos and TMPA ~..:Idcd 10 \be COIIIInICtion permits for C'SES Unit I (CPPR·I26) and Unit 2 (CPPR-
127) by AnacIrncd 3 10 each permit Set NRC l.eUer of Deceailer 13. 1979. 
13Ta_La _ ..:Idcd 10 \be c:oastrucIioa permits for C'SES Unit I (C'PR-I26) and Unit 2 (C'PR-I27) by 
AmeocImeDt 410 each permit Set NRC l.eUer or SepImiIer 30. 1981. 
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adequate protection of the public health and safety. Rather, the NRC relies on 
its inspections of licensee programs, policies, and facilities to ensure that such 
protection exists. 

To this end, the Staff has conducted extensive inspections of CPSES to 
ensure that the facility was constructed safely and can be operated safely. 
Since 1973, the NRC has performed more than 150,()()() direct inspection hours, 
approximately half of which were completed since inception of the Corrective 
Action Program (CAP) in early 1987. The findings of these inspections are 
documented in more than 500 inspection reports. These inspections offer a 
reasonable assurance that CPSES was constructed safely and can be operated 
safely. 

In parallel with the NRC's allegation management program, as part of 
its policies for treating employee concerns, the Licensee has established a 
mechanism for individuals to bring a broad range of issues to its attention. 
This is the 1U Electric SAFETEAM Program. The SAFETEAM Program is 
not a regulatory requirement. It does, however, have a nexus to the Licensee's 
commitment to safety and, therefore, its success is of interest to the NRC. A 
recent NRC review of the Licensee's SAFETEAM Program concluded that the 
program provides an avenue for employees with safety concerns to present these 
concerns to management and gives plant management a mechanism for the early 
identification of issues that could affect the safety of the plant. 

Finally, 1U Electric implemented a far-ranging CAP for CPSES. The CAP 
is a comprehensive program that validated both the design and hardware at 
CPSES, including resolution of specific Comanche Peak Response Team (CPRT) 
and external issues. The design validation portion of the CAP identified the 
design-related licensing requirements and commitments. These requirements 
and commitments formed the bases for the design validation effort and were 
assembled in design-basis documents. The hardware validation portion of 
the CAP was implemented by the Post Construction Hardware Validation 
Program (PCHVP). The purpose of the PCHVP was to demonstrate that as-built 
systems, structures, and components were in compliance with the installation 
specifications (validated design), or to identify modifications that were necessary 
to bring the hardware into compliance with the validated design. The NRC 
has regularly reviewed the CAP and has found that the program results in the 
effective identification and correction of problems at CPSES. The findings of 
NRC reviews are documented in over 100 inspection reports and in NUREG-
0797, "Safety Evaluation Report Related to the Operation of Comanche Peak 
Steam Electric Station, Units 1 and 2." 

In summary, despite the restrictive provisions regarding parties to the agree
ments and the potentially chilling nature of the settlement agreements, on the 
basis of 1U Electric's and former co-owners' statements that the agreements 
were not intended or interpreted to restrict information from the NRC, the limited 
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involvement of the former co-owners, the allegation management and inspection 
programs of the NRC, and the Licensee's SAFETEAM and CAP Programs, the 
Staff has a reasonable assurance that no significant safety issues have been ~eft 
unresolved. The Commission reached a similar conclusion with regard to this 
issue in its Memorandum and Order of April 6, 1993. CLI-93-11, 37 NRC at 
259. 

D. Petitioners' Allegation That, by Vlrtne or the Settlement Agreements, 
TO Electric Has Engaged In a Practice or Paying ''Hush Money" to 
Keep Significant Information rrom NRC 

Petitioners alleged that TU Electric has, by virtue of the settlement agree
ments, engaged in a continuing practice of paying ''hush money" to keep sig
nificant information from the NRC. Petitioners cite as evidence the TU Electric 
settlement agreement with Tex-La. It is clear that the primary purpose of the 
agreements was to effect the transfer of ownership interests from the former 
co-owners to TU Electric. Although the Staff found that portions of the TU 
Electric-former co-owner settlement agreements are restrictive regarding par
ties to the agreement and could cause a chilling effect, it does not appear that 
TU Electric, Brazos, Tex-La, or TMPA intended them to be. In any event, the 
agreements do not rise to the level of "hush money." 

Petitioners failed to establish that TU Electric has engaged in a "continuing 
practice" of paying "hush money" for the purpose of withholding evidence from 
the NRC. Therefore, the Staff finds that the Petitioners' allegation is without 
merit 

E. Petitioners' Allegation That TO Electric Submitted Inaccurate or 
Material False Statements to the NRC In a Respouse to ThIs Petition 

Petitioners alleged in their November 19, 1992 supplement to the petition 
that the TU Electric response of October 16, 1992, contained "incorrect and 
misleading information" and a statement "misleading to the point of being 
materially false." November 19, 1992 Supplement at I, 3. Although the Staff, as 
noted above in Section m.B, has differed with TU Electric on the interpretation 
of Commission policy and the nature of portions of the settlement agreements, 
the Staff does not agree that TU Electric intended to provide misleading or 
material false information to the NRC in its October 16, 1992 response to 
the Petition and its supplements. Rather, TU Electric is offering a plausible 
interpretation of documents that are at best extremely complex, and at worst 
obfuscatory. Therefore, the Staff finds that the Petitioners' allegation is without 
merit 
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IV. CONCLUSION 

The institution of proceedings pursuant to 10 C.P.R. § 2.202, as requested by 
Petitioners, is appropriate only where substantial health and safety issues 1Jave 
been raised. See Consolidated Edison Co. of New York (Indian Point, Units 1, 
2, and 3), CLI-75-8, 2 NRC 173, 175 (1975), and Washington Public Power 
Supply System (wpPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 923 
(1984). The facts in this matter do not warrant .the institution of proceedings. 

A clear avenue must be available at all times to ensure that individuals 
and organizations may bring safety information to the NRC either directly or 
through third parties. This is particularly so when settlement agreements are 
involved. The Staff determined that the settlement agreements did not violate 
section 211 of the ERA or 10 C.P.R. §50.7. The Staff also determined that 
the settlement agreements were restrictive as to the former co-owners who are 
parties to the agreements. In addition, the Staff determined that the co-owner 
settlement agreements could have a chilling effect However, there are other 
considerations that mitigate the Staff's concerns on this issue. The actions taken 
by the NRC Staff in this matter and the representations made in the responses 
provide the Staff with reasonable assurance that the Licensee and former co
owners did not intend the settlement agreements to restrict organizations and 
individuals including employees and contractors of the former co-owners from 
bringing safety concerns to the NRC. I am also satisfied that the parties to 
the agreements in question did not interpret the agreements as preventing them 
from raising safety concerns and now understand that a clear avenue must be 
available to all to bring safety concerns to the NRC. Finally, given the indirect 
involvement of the former co-owners in the design, construction, maintenance, 
and operation of CPSES, and the programs that both the NRC and Licensee 
have in place to identify and correct safety concerns, the Staff has reasonable 
assurance that no significant safety issues have been left unresolved with regard 
to CPSES. 

Certain relief sought by Petitioners has been granted in this matter. Petitioners 
sought that the NRC notify 1U Electric and the former co-owners that no 
settlement agreement can preclude individuals and organizations from bringing 
safety information to the NRC. This has been done. Petitioners also sought that 
copies of the three settlement agreements be made public. This has been done. 
Finally, Petitioners requested that counsel for Tex-La be notified that he is free 
to disclose safety information to the NRC. The NRC has caused this to happen. 

The other relief sought by Petitioners has been denied. The facts in this 
matter do not warrant the institution of proceedings. Parties are encouraged to 
settle their disputes. Public policy only demands that a clear avenue be available 
to individuals and entities to bring safety concerns to the NRC. 
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A copy of this Decision will be filed with the Secretary of the Commission 
for the Commission's review in accordance with 10 C.F.R. § 2.206(c). 

Dated at Rockville, Maryland, 
this 4th day of June 1993. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULAnON 

Dr. Thomas E. Murley, Director 

DD-93-13 

In the Matter of Docket Nos. 50-250 
50-251 

FLORIDA POWER AND UGHT 
COMPANY, et sf. 

(Turkey Point Nuclear Generating 
Plant, Units 3 and 4) June 7, 1993 

The Director, Office of Nuclear Reactor Regulation, denies a Petition filed by 
Mr. Regino R. Diaz-Robainas requesting that the Nuclear Regulatory Commis
sion not permit Florida Power and Light Company to resume operating Thrkey 
Point Nuclear Generating Plant Units 3 and 4 after Hurricane Andrew until 
the concerns raised in the Petition are addressed. As basis for the request, 
the Petitioner alleges deficiencies in the areas of compliance with emergency 
procedures, evacuation mechanisms and offsite power and communication sys
tems, reliability and margin of safety of emergency diesel generators, radiation 
monitoring, security, interim fire protection, compliance. with plant Technical 
Specification requirements, Technical Specification and design basis adequacy, 
licensee staffing and economics of reconstruction, and co-existence of nuclear 
and fossil units. 

OPERATING LICENSE: PROPOSED CHANGES -
DOCUMENTATION 

Pursuant to 10 C.F.R. § 50.59, licensees must determine, and document in 
safety evaluations, whether a proposed change to the facility as described in the 
safety analysis report can be made without prior NRC approval or must be made 
by license amendment. 
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TECHNICAL SPECIFICATIONS: DEPARI'URE DURING AN 
EMERGENCY 

When a plant is in an Unusual Event or other emergency condition, 10 C.P.R. 
§ SO.S4(x) allows a licensee to take reasonable action that departs from a license 
condition or a technical specification when this action is immediately needed 
to protect the public health and safety and no action consistent with the license 
conditions and technical specifications that can provide adequate or equivalent 
protection is immediately apparent 

TECHNICAL SPECIFICATIONS: DEPARl'URE DURING AN 
EMERGENCY 

Section S0.54(y) requires that the licensee's action permitted by 10 C.F.R. 
§ S0.54(x) shall be approved, as a minimum, by a licensed senior operator prior 
to taking the action. 

DIRECTOR'S DECISION UNDER 10 CoFoR. § 20206 

L INTRODUCTION 

On October 15, 1992, Mr. Regino R. Diaz-Robainas (petitioner) filed a 
Petition, pursuant to section 2.206 of Title 10 of the Code of Federal Regulations 
(10 C.P.R. § 2.206), and alleged a number of deficiencies with the restart of the 
Thrkey Point nuclear units after Hurricane Andrew. On October 21, 1992, the 
Petitioner filed an addendum to the Petition. The Petitioner requested that the 
U.s. Nuclear Regulatory Commission (NRC or the Staff) not permit the Florida 
Power and Light Company (FPL or Licensee) to resume operating Thrkey Point 
Nuclear Generating Plant Units 3 and 4 until the concerns raised in the Petition 
were addressed. The Petition and its addendum (hereinafter referred to as the 
Petition) were referred to tile Office of Nuclear Reactor Regulation (NRR) for 
action in accordance with section 2.206. 

In a letter of October 23, 1992, to the Petitioner, the Director acknowledged 
receiving the Petition and informed the Petitioner that the issues raised in 
the Petition were not of sufficient safety significance to warrant action by 
the NRC to preclude restart of the Thrkey Point nuclear units. The Director 
based this determination on NRC inspections and evaluations of the Licensee's 
restart activities. In its October 23, 1992 letter, the Staff indicated that it was 
documenting'NRC inspection activities at the Thrkey Point facility in inspection 
reports which, upon completion, would be made available to the Petitioner and 
that it would issue detailed responses to the specific issues raised in the Petition 
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within a reasonable time. The Staff has completed its review of the issues and 
has reached final conclusions which are discussed herein. 

II. BACKGROUND 

Thrkey Point, situated on the shore of Biscayne Bay approximately 25 miles 
south of Miami, Florida, is the site of four electric generation units that are 
owned and operated by FPL. Thrkey Point Units 1 and 2 are fired by oil or 
gas, and Units 3 and 4 are pressurized-water nuclear units. 1i"opical storms 
pass through the area about once every 2 years, and hurricane-force winds are 
experienced about once every 7 years. 

On August 24, 1992, Oass 4 Hurricane Andrew hit south Florida. The 
eye of the storm passed slightly north of the Thrkey Point site and caused 
damage at the site and throughout the 100mile emergency planning zone (EPZ) 
around the plant The storm damage included loss of off site power, loss of 
communications, loss of access by road, and damage to the fire protection 
and security systems, the material warehouse, and the smoke stacks for the 
fossil fuel units. When the hurricane warning was issued for southern Florida, 
FPL declared an "Unusual Event" and brought the units to "hot shutdown" in 
accordance with its Emergency Plan Implementing Procedures (EPIPs). On 
August 24, 1992, at 9:16 a.m., the Licensee upgraded the event classification to 
an "Alert" because of degradation of the fire protection system after the hurricane 
hit the site. The Licensee remained in the Alert status until August 30, 1992. 
Upon completing storm damage repairs, FPL restarted Unit 4 on September 
28, 1992. On October I, 1992, FPL voluntarily shut down Unit 4 after being 
informed by the NRC that the Federal Emergency Management Agency (FEMA) 
had not completed the post-hurricane reverification of the adequacy of the off site 
emergency planning facilities and equipment located within the 100mile EPZ 
around the site. FPL suspended operation of the unit until FEMA completed 
the re-assessment Mter FEMA reaffirmed the adequacy of off site emergency 
preparedness, on October 25, 1992, FPL resumed operating Unit 4. Upon 
restarting Unit 4, FPL began its previously scheduled Cycle 13 refueling outage 
for Unit 3 and repaired the storm damage to this unit On December I, 1992, 
FPL brought Unit 3 to power operation. 

The Petitioner alleged deficiencies with the restart ofThrkey Point Unit 4 after 
Hurricane Andrew. The alleged deficiencies are related to the following broad 
areas: emergency procedures; evacuation mechanisms and off site power and 
communications systems; reliability and margin of safety of emergency diesel 
generators; radiation monitoring; security; interim fire protection; violation of 
plant Technical Specification (TS) requirements and missed surveillances; TS 
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and design basis adequacy; Licensee staffing and economics of reconstruction; 
and co-existence of nuclear and fossil units. 

The Staff has reviewed the Petition, and the review results are discussed 
below. On the basis of its review, the Staff has concluded that the issues raised 
in the Petition are not of sufficient safety significance to warrant action by the 
NRC to preclude continued operation of the nuclear units. 

m. DISCUSSION 

Emergency Procedures 

The Petitioner alleged that the Licensee violated its emergency procedure, 
EPIP-20106, which requires plant shutdown to Mode 4 within 2 hours of the 
projected onset of sustained hurricane-force winds (over 73 mph) at the site. 
The Petitioner expressed concern that Unit 4 did not reach Mode 4 until 4:05 
a.m. on August 24, 1992, and should have been shut down before 3:50 a.m. 
based on the 5:50 a.m. storm arrival time recorded at the National Hurricane 
Center in Coral Gables. 

The Licensee's procedures require the units to be in at least Mode 4 (hot 
shutdown) 2 hours before the projected arrival of hurricane-force winds. The 
hurricane was projected to arrive at early to mid-day on August 24, 1992. The 
Licensee could not accurately determine the exact time that hurricane-force 
winds arrived at the site because the meteorological towers that measure wind 
speed were damaged. The last credible wind speed measured was approximately 
70 mph at 4:50 a.m. on August 24. Estimating 8 hours to achieve hot shutdown, 
the Licensee began shutting down the Unit 3 reactor at 6:00 p.m. on August 23, 
and began shutting down the Unit 4 reactor at 8:05 p.m. on August 23, 1992, to 
comply with its procedural requirements. On August 24, Unit 3 entered Mode 
4 at 3:12 a.m. and Unit 4 entered Mode 4 at 4:05 a.m. The reactors were in 
hot shutdown when hurricane-force winds arrived at Thrkey Point, although the 
hurricane winds arrived earlier than had been projected when the Licensee began 
the shutdown. This early arrival had no safety consequence since the Licensee 
had elected to maintain both units in the hot-shutdown mode to ensure that two 
methods of cooling were always available: use of the residual heat removal 
(RHR) system or, on loss of all alternating current (AC), use of the steam
powered auxiliary feedwater pumps with steam from the steam generators. 

Although, in the final hours, immediately before landfall, the hurricane inten
sified and accelerated and hurricane-force winds arrived earlier than projected, 
the Licensee complied with its procedures by shutting down the plant 2 hours 
before the projected arrival of the storm. 
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Evacuation Mechanisms and OOsite Power and Communication Systems 

As a result of storm damage the Petitioner expressed concern about the design 
adequacy 'of critical communication and, off site power systems. The Petitioner 
~~ , 

Critical communication and evacuation mechanisms were completely unavailable during 
hurricane Andrew for a significant period of time during which the units were still in hot 
shutdown or requiring the operation of critical cooling equipment without off site power. The 
burden of proof lies in demonstrating that this absence of safety will no longer occur during 
future events. 

Recognizing that communication and evacuation capabilities could be severe
ly limited or interrupted immediately after the hurricane, the Licensee took 
extensive precautionary measures and, before the arrival of the hurricane, 
brought the nuclear plants to Mode 4 (hot shutdown) in accordance with its 
EPIPs. Also, before the hurricane, Dade and Monroe Counties issued an 
evacuation order to the population in the area, including the 100mile EPZ. During 
the hurricane, the nuclear units were in hot shutdown and the nuclear safety
related portions of the units were not damaged. The Staff finds these emergency 
preparedness measures to be adequate. 

Before Hurricane Andrew, the Licensee's communication capabilities in
cluded telephone or telephone linCH:ontrolled systems, cellular telephone, and 
radio communication systems. The telephone systems either used Southern Ben 
Company's overhead copper wire or the Licensee's corporate fiber-optic sys
tem. Radio communication and cellular telephone systems used antennas that 
were installed on top of the plant support buildings. Sustained hurricane-force 
winds damaged Southern Bell Company's overhead communication transmis
sion lines, antennas, and transmitters. These offsite communication systems 
were not designed to withstand the event The communication systems that 
used the Southern Ben aerial copper wire along Palm Drive, the main road to 
and from the plant, failed as a result of fallen trees and missiles generated by 
high-velocity winds. 

To improve the reliability of the communication systems, Southern Bell 
aerial copper wire lines have been replaced by a burled fiber-optic cable along 
Palm Drive. The Licensee has installed two new high-frequency radio systems 
for communications between the plant and off site locations and procured new 
antennas designed to withstand winds in excess of 322 kilometers per hour 
(200 mph). Spare portable antennas also are available on site to ensure prompt 
replacement, if needed. These improvements should adequately reduce the 
potential for a loss of the offsite communications capability in the future. 

The storm also damaged power transmission lines and switchyard equipment, 
which resulted in loss of offsite power. The nuclear safety systems at the Thrkey 
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Point plant are designed to operate without offsite power. Four emergency diesel 
generators (EDGs) (two for each unit) are designed to receive an automatic start 
signal immediately on sensing a loss of load from the offsite power supply 
buses. Only one BOG is required to supply emergency power for each unit. If 
necessary, the four BOGs can be cross-tied to supply emergency power to either 
unit. The BOGs are designated as seismic Class/Category I and designed so their 
integrity is not impaired by the safe shutdown earthquake, or by the design-basis 
wind storm or floods. None of the safety-related BOGs were damaged by the 
storm because they are housed in seismic Category 1 steel-reinforced concrete 
structures. The BOGs and their safety-related electrical buses remained operable 
throughout the hurricane and recovery and functioned reliably to supply power 
for adequate cooling functions when the off site power was unavailable. 

Reliability and Margin of Safety for the Emergency Diesel Generators 

The Petitioner alleged that the margin of safety for the BOGs was reduced 
because of clogging of the intake canal cooling water that supplied cooling water 
to the BOGs and the unavailability of the black start diesel generators (BSOG) 
as a backup to the BOGs due to oil surrounding the BSOGs. As the basis for 
his allegation, the Petitioner quoted from the August 24, 1992 NRC transcript 
of events at Turkey Point fo))owing the hurricane: 

Ucensee noted that this Black Start Diesel which can be used as bac/cJlp if EDGs fail is 
inoperable at this time due to a lot of oil surrounding the Diesel following an oil tank 
rupture. • • • A lot of grass is in the intah structure and Ucensee has to clean the strains 
every hour to prevent them from clogging up (supplies cooling water to EDGs). • • • 

The Petitioner further stated that the abolition of BOG component cooling 
functions is nonconservative and reduces the margins of safety for BOGs and 
BSDGs that are required during loss of off site power. 

The statement in the August 24, 1992 NRC transcript of events that the intake 
structure canal "supplies cooling water to BOGs" is incorrect and may be due 
to a transcription error or misstatement. The safety-related BOGs, as we)) as 
the non-safety-related BSOGs, have closed cooling water radiator systems and 
do not depend on any outside water source for cooling. Therefore, clogging of 
the intake canal cooling water by debris did not affect the ability of the BOGs 
to function. 

The hurricane ruptured a fossil unit oil tank and, as a result, the BSOG control 
and relay panels were covered with fuel oil. This condition did not render the 
BSDGs inoperable. After the hurricane, moisture intrusion in the non-safety
related breaker cabinets prompted FPL to declare the BSOGs inoperable. The 
BSDGs are non-safety-related diesel generators and are provided as an additional 
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defense-in-depth to supply AC power through non-safety-related buses to various 
non-safety-related loads. Thus, inoperability of the non-safety-related BSOOs 
did not reduce the margin of safety for the EDGs. On August 27, 1992, FPL 
restored the BSOOs to service. 

Expressing his concern regarding reliability of diesels, the Petitioner asserted 
that failures in both units' redundant diesels "calls into doubt not just the overall 
reliability of the diesels, but also specific aspects of system[at]ic vulnerability 
such as weaknesses of the ground detection and isolation mechanisms. • . ." 
The EOGs at Thrkey Point are designed to receive an automatic start signal 
immediately on sensing a loss of load from the off site power supply buses. 
Once the diesel motor and generator are running at the proper speed, the 
load sequencer automatically sequences the various safety-related loads to the 
generator. The EOGs and sequencers worked as designed. In preparing for the 
storm, the Licensee tested the EOOs and verified that all fuel tanks were full 
before the storm arrived. Fuel oil can be transferred between fuel oil storage 
tanks as required. The available fuel exceeded 1'5 requirements. On August 26, 
1992, shipments of diesel fuel began arriving by tanker once the road to the 
plant was open. 

At 11:57 am. on August 24, 1992, the 4A EOO power to the 4-kV bus 
was lost for approximately 3 minutes because the output breaker inadvertently 
opened when operators were attempting to isolate an electrical system ground. 
Upon opening breaker 4023-5 (emergency load sequencer 4C23A), power to the 
4A sequencer was interrupted, resulting in the 4A EOG output breaker opening. 
This event was due to a procedural problem. Procedure 0-ONOP-003.10, "125 
VDC System - Location of Grounds," assumes that normal AC and DC power 
is available. As a corrective action, a cautionary note was added to the procedure 
reminding personnel that there may be off-normal plant conditions (i.e., EDG 
operating and supplying power) when certain equipment should not be de
energized. At 7:05 am. on August 27, 1992, the 3A EDG tripped because 
of a lockout that occurred while the 3B EDG remained in operation. Loads 
were transferred to the 3B EOG. At 9:38 am., the 3A EDG was restored to 
its safety bus. The cause of the 3A EOG lockout could not be determined and 
did not recur. A single EOG can supply power to all the nuclear safety-related 
equipment necessary for a single unit during such an event None of the safety
related EOGs suffered any damage from either the storm or the resultant fossil 
unit oil spill. Except as noted above, the EDGs and their safety-related electrical 
buses remained operable throughout the hurricane and recovery. 

Radiation Monitoring 

The Petitioner alleged that sufficient information regarding monitored radi
ation/contamination/exposure from August 24, 1992, does not exist The Pe-
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titioner questioned whether there was any radioactive release, or any kind of 
venting that may have resulted in such release and whether the NRC had enough 
reliably recorded data to determine radioactive releases to the environment. Re
ferring to an NRC summary of a September 10, 1992 meeting between the 
Licensee and the NRC, which includes a discussion of "Radiation Monitoring 
Stack-Instrumentation and Minor Stack Foundation Damage," the Petitioner is 
concerned that radiological assessment teams were not sent out until 8:01 a.m. 
on August 24, 1992, and that radiological exposure may have been either not 
monitorable, or inadequately monitorable for a significant time period. 

The Licensee maintains a program to monitor radiation, both onsite and in 
the environs. In accordance with the TS, the Licensee monitors radiation off site 
using direct radiation monitors: thermoluminescent dosimeters (1LDs) and air 
samplers. Onsite radiation is also monitored by lLDs and area radiation moni
tors (ARM). The storm destroyed four air sampling stations and severa1lLDs 
surrounding the plant. During and immediately after the storm, 18 of the 30 
environmental lLDs remained available to monitor direct radiation levels and 
detected no abnormal radiation levels. The NRC also had 37 co-located envi
ronmental lLDs, of which 18 were damaged. The remaining 19 lLDs were 
functional. Approximately 52 of 76 lLDs located within the Licensee's radi
ologically controlled area (RCA) and protected area boundaries also continued 
monitoring for any releases from the plant. All results were within normal 
levels for lLDs, and the Licensee noted no changes to radiation dose rates ei
ther inside or outside the RCA. The Licensee conducted special surveillances 
immediately after the storm and continued routine contamination surveillance 
programs. These surveillances did not show any abnormal contaminations. 

Within a few days after the storm, the NRC Staff performed radiation 
surveys (on and off the site) with a portable meter and found no readings above 
background levels. About a month after the storm, the NRC Staff reviewed 
the Licensee's special and routine radiation protection surveillances conducted 
during the storm and during recovery efforts. During an onsite inspection 
conducted from September 26 to October 1, 1992, the Staff compiled details 
of the Licensee's Radiation Protection (RP) program activities and analyzed 
data on the monitored radiation, contamination, and exposures. The Staff 
documented this information in Inspection Report (IR) 50-250,50-251192-21, 
dated November 9, 1992. The inspection results are summarized below. 

The Licensee analyzed the data from the ARMs and those lLDs recovered 
after the storm. The data did not indicate any unexpected exposures. The 
Licensee reviewed the dose rates for selected ARMs for the period from 
0;00 hours on August 23 through 12:00 noon on August 24, 1992. The 
Licensee's records of dose rates for ARMs located in selected areas were 
as follows: U-3/4 containment refueling floor, approximately 5 millirem per 
hour (mremlhr); U-3 containment personnel hatch, 1-1.5 mremlhr; U-3/4 spent 
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fuel pit buifdings and transfer canals, 0.5-8 mremlhr; and Auxiliary Building, 
0.1-0.5 mremlhr. The Licensee compared the ARM data collected during or 
immediately after the storm with data collected before the storm and found no 
significant changes in the measured radiation values. The lLDs maintained at 
selected locations in the RCA and protected area perimeter reported exposure 
rate values from 8 to 37 microrem per hour (f.1remlhr), which was similar 
to data for lLDs positioned at each monitoring location during the second 
quarter of 1992. The Licensee collected and processed at least one lLD from 
each directional sector except for the NNW directional sector. Preliminary 
results were similar to previous values, with a maximum exposUre rate of 7.9 
J.1remlhr. The Licensee reestablished all required and supplementallLDs by 
September 14, 1992. During tours of the environmental monitoring stations 
on September 26-29, 1992, the inspector verified, by direct observation, the 
location of the Radiological Environmental Monitoring Program direct radiation 
monitors ('ILDs) as described in the Licensee's records for approximately 30% 
of the Licensee's current lLD network. The Licensee established all sample 
stations within several hundred feet of the original locations of these stations. 
The inspector also verified the location of Licensee and NRC lLDs at two 
separate sample locations. 

NRC inspectors reviewed selected chemistry records and held discussions 
with cognizant Licensee representatives. The inspectors found that, before 
declaring the monitors operable, the Licensee established continuous sampling 
of the main stack effluents with grab samples collected and analyzed every 
12 hours. Each week, the Licensee analyzed samples for particulates, iodine, 
and tritium in accordance with the operability requirements of TS 3.3.3.6 and 
found no abnormal or elevated gaseous effluent concentrations. The Licensee's 
records for selected noble gas, iodine, and particulate analyses of main stack 
grab samples collected before August 24, 1992, indicated that the only noble gas 
and iodine species found were xenon-133 (Xe-133) and iodine-131 (1-131), with 
concentrations ranging from 7 E-8 to 1.1 E-6 microcuries per cubic centimeter 
(JlCilcc) and 7.8 E-14 to 1.5 E-13 JlCilcc, respectively. The Licensee found no 
radionuclides in the particulate sample analyses. 

The hurricane damaged the main stack radiation monitor and the duct from 
the Radioactive Waste Building to the main stack. During the inspection, NRC 
representatives verified that before and immediately after the hurricane arrived, 
the Radioactive Waste Building fan was secured, thus preventing any exhaust 
from entering the damaged ductwork leading to the main plant stack. To verify 
the absence of releases from the Radioactive Waste Building, the Licensee began 
continuously sampling the Radioactive Waste Building gaseous effluent pathway 
on September 5, 1992. The Licensee collected and analyzed grab samples every 
12 hours. Each week, the Licensee also collected and analyzed samples for 
iodine, particulates, and tritium. The iodine and tritium concentrations were 
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less than the Licensee's analytical detection limits, and the concentrations of 
total isotopes in the grab samples ranged from 1.6 B-7 to 2.5 E-6 J1Cilcc. On 
September 19, 1992, the Licensee discontinued this supplemental sampling after 
repairing the ductwork leading to the main plant vent 

The inspection team reviewed the analyses conducted for both the main stack 
and Radioactive Waste Building gaseous effluent samples and found that all 
radionuclide concentrations were less than the detection limits specified in TS 
Table 4.11.2. Further, the worst-case minimum dispersion value at the site 
boundary, S.S B-7 J1Cilcc as listed in the Licensee's Offsite Dose Calculation 
Manual of June 25, 1991, indicated that the radionuclide concentrations would 
be significantly below the limits in 10 C.F.R. Part 20, Appendix B, Table 2, col. 
1 of 3 B-7 J1Cilcc for Xe-133 and 1 E-I0 J1Cilcc for 1-131, as required by 10 
C.P.R. §20.106. 

The storm rendered inoperable four of the five air sampling stations required 
by TS. As allowed by TS Table 3.12.-1, Notation I, the initial hazardous 
environmental conditions and the lack of an electrical power source for the 
sampling equipment required the Licensee to delay resuming routine airborne 
pathway monitoring until September 9, 1992, when limited monitoring was 
established using three sampling stations that were returned to service. By 
September 19, 1992, the Licensee had reestablished five air sampling stations 
and returned them to operation. The Licensee reestablished three of the four 
damaged air sampling stations within several hundred feet of their original 
locations. Each remained in its original directional sector. However, sample 
location T-S7 in the NW directional sector was not usable. Therefore, the 
Licensee selected an alternate location, west-So The Licensee previously 
established a supplemental air sampler at this location. 

The NRC noted no abnormal radionuclide concentrations in gaseous effluents 
while reviewing selected chemistry records and discussing radiation levels with 
the Li:::ensee's cognizant representatives. The inspection findings indicated that 
(1) the sampling frequency for compensatory gaseous effluent samples collected 
and analyzed for both the main stack and radwaste building effluents met the TS 
requirements and (2) all radionuclide concentrations were less than the detection 
limits specified in TS Table 4.11.2. 

The inspectors also reviewed the Licensee's actions for other sampling 
matrices. During tours of the environs surrounding the Thrkey Point site, NRC 
inspectors verified access to all sampling locations. The Licensee's records 
indicated that on September 9, 1992, it had also collected both broadleaf and 
water samples to meet the surveillance requirements of the TS radiological 
environmental monitoring program (REMP). The Licensee has contracts with 
the State of Florida to conduct the REMP. All results were within expected 
ranges, and the Staff found no other concerns with the implementation of the 
REMP program. 
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Security 

The Petitioner expressed concern that during the storm, automatic security 
systems were compromised and inquired concerning alleged criminal or neg
ligent security infringements at Thrkey PoinL Specifically, on the basis of a 
newspaper article in the Palm Beach Post reporting stolen cables from an FPL 
compound that was damaged by the storm and the sale of 1544 pounds of wire 
to a metal recycling center (scrap metal yard) and a complaint along the same 
lines to the NRC by a former crane operator, the Petitioner questioned whether 
the health or safety of his community was compromised by selling possible con
taminated or radioactive materials to scrap yards so that they may eventually be 
recycled into consumer products. 

The Licensee's security systems consist of an initial protected-area barrier 
with associated intrusion detection and assessment equipment. Additional 
barriers and associated alarms protect the vital equipment. Security officers 
assess each contingency and respond accordingly. This equipment is not 
required to withstand hurricane-force winds because the Licensee has provided 
for compensatory measures in the event of equipment failure. At the perimeter, 
the hurricane caused damage to several barriers, microwaves, cameras, and the 
site access building. Some vital-area alarms also briefly failed, but the vital-area 
barriers remained intacL 

In anticipation of severe weather conditions, on August 24, 1992, before the 
storm, the Licensee suspended certain security safeguards in accordance with 
its Physical Security Plan. After locking and securing all access control points, 
the Licensee evacuated all security personnel to shelters in Class I buildings, 
which are constructed to withstand hurricane-force winds. The security systems, 
however, were not deactivated. After the storm, upon determination by a 
damage and safety evaluation team that other personnel could depart shelters, 
the Licensee deployed security officers to assess damage, to conduct checks of 
the protected and vital areas, and to secure the site. During these searches of 
the protected and vital areas, the Licensee found no indications that outsiders 
had penetrated the site during the storm. On August 24, 1992, after the storm, 
the security department deployed personnel and reestablished material access 
controls along with alarm response and implemented compensatory measures 
for the failed equipment in the protected area. 

On September 22, 1992, the Licensee restored the regular security program 
with some compensatory measures still in place. On September 23-25, 1992, 
Region n safeguards inspectors reviewed the security measures and found them 
acceptable. 

Expressing concern regarding removal of contaminated/radioactive material 
from the site, the Petitioner refers to an earlier complaint made in 1991 by 
a former crane operator, Mr. Gene Hutchinson. NRC Region n inspectors 

503 



performed an onsite inspection during July 8-12, 1991, and reviewed the 
Licensee's RP program for removing material from the RCA. The inspection 
determined that the scrap material was removed from non contaminated systems 
and that, at that time the material was surveyed, the material was free of 
measurable contamination. The Licensee took corrective actions relating to. 
removal of material from RCA. The Staff documented its findings and acceptance 
of the Licensee corrective actions in Inspection Report (IR) 50-250,50-251191-
26, dated August 16, 1991. This report is available in the local public document. 
room. By letter dated January 29, 1992, the NRC Staff forwarded IR 50-250,50-
251191-26 to Mr. Gene Hutchinson and informed him that his allegation was 
not substantiated. 

With respect to the Palm Beach Post report on the stolen material, the 
alleged stolen cable material was the backup material for transmission lines. 
This material was not located at the TInkey Point site and was not under the 
plant security jurisdiction. 

Interim Fire Protection 

The Petitioner alleged several deficiencies in the interim fire protection 
system. The Petitioner alleged that the interim fire protection system violated 
plant TS § 3.7.8.1, ''Fire Water Supply and Distribution System," requirements. 
Additionally, the Petitioner alleged that the design of the Unit 4 interim fire 
protection system reduced the margin of safety for fire protection due to several 
design deficiencies. The alleged design deficiencies include: lack of automatic 
level control for the fire water supply tank, procurement of electric fire pumps 
by an unclear specification and procurement process, use of a non-safety-related 
fire water source due to clogging of the intake canal, use of unreliable screen 
wash pumps and vulnerable temporary diesel pumps due to their location with 
unassured power supplies and breaker coordination problems, and reduction of 
fire water flow due to a 6-inch hose connection. The Petitioner also claimed that 
the location of the temporary diesel pumps in buildings that were destroyed by 
the hurricane demonstrated the vulnerability of the pumps. 

The hurricane winds caused the service water system high-water storage tank 
to collapse, which caused damage to the fire protection system. Specifically, 
the raw water tank (RWT) I and its appurtenances, the county water supply line 
to RWT n, the casing and controller for the electric-powered fire pump, the 
jockey system pressure pumps and portions of the fire protection system piping 
and piping supports, and certain power cables associated with the pumps, were 
damaged. 

After the hurricane, the Licensee fully restored the fire protection system to 
its design configuration by November 8, 1992. Until the fire protection system 
was restored, the Licensee implemented an interim fire protection configuration 
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to enable restart of Unit 4. The Licensee documented the interim fire protection 
water supply configuration in a 10 C.F.R. § 50.59 evaluation, JPN-PIN-SEMJ-
92-034, "Safety Evaluation for the Interim Fire Protection System Configuration 
to Support Unit 4 Startup," and satisfactorily demonstrated compliance with 
Appendix R to 10 C.F.R. Part 50 and TS requirements. The Staff reviewed 
the Licensee's safety evaluation and found it acceptable for restarting Unit 4. 
On October 14, 1992, the Staff issued a summary of the September 22, 1992 
meeting that documented its acceptance of this safety evaluation, which was 
presented to the Staff at the meeting. This meeting summary was attached to 
the October 23, 1992 acknowledgment letter to the Petitioner. 

Before FPL restarted Unit 4, the NRC Staff inspected and verified the 
Licensee's implementation of the interim fire protection system configuration, 
which is documented in Inspection Report 50-250,50-251/92-23 dated October 
29, 1992. 

The interim fire protection water supply system did not violate the TS 
§ 3.7.8.1, ''Fire Water Supply and Distribution System," as discussed below. 
The limiting condition for operation (LCO) in TS 3.7.8.1 requires that the fire 
water supply and distribution system shall be operable with: 

a. At least two fire suppression pumps, one electric-driven and one 
diesel-driven, with their discharges aligned to the fire suppression 
header; 

b. Two separate water supplies, each with a minimum contained volume 
of 1,135,623 liters (300,000 gallons); and 

c. An OPERABLE flow path capable of taking suction from the RWT 
I and RWT IT and transferring the water through distribution piping 
with OPERABLE sectionalizing control or isolation valves to the yard 
hydrant curb valves, the last valve ahead of the water flow alarm 
device on each sprinkler or hose standpipe, and the last valve ahead 
of the deluge valve on each deluge or spray system required to be 
OPERABLE according to TS 3.7.8.2, 3.7.8.3, and 3.7.8.4. 

Action statement (a), associated with TS 3.7.8.1, requires that, with one pump 
and/or one water supply inoperable, the inoperable equipment must be restored 
to OPERABLE status within 7 days or an alternate backup pump or supply must 
be provided. Action statement (b), associated with TS 3.7.8.1, requires that with 
the fire water supply and distribution system otherwise inoperable, a backup fire 
water capability should be established within 24 hours. These action statements 
apply to both units simultaneously. 

Only one of the required two water supplies was available in the interim 
fire protection water supply system configuration. To be consistent with the 
action statement (a), the Licensee used the screen wash system as the alternate 
backup supply for the fire protection water supply. The Licensee, by hydraulic 
calculations, verified in its safety evaluation that the worst-case system demand 
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with adequate hose stream could be supplied. The Staff found the screen wash 
system acceptable as an alternate water supply system for the fire protection 
water supply system. In addition, to meet the requirements of section rn.A in 
Appendix R to 10 C.F.R. Part SO, the Licensee previously used the screen wash 
pump system as an alternate fire protection water supply, use of which was 
approved by the Staff in a letter of March 21, 1984. . 

Use of the screen wash system for fire protection reduced the volume of 
water available for manual hose streams from 2839 liters per minute (750 gpm) 
to 1893 liters per minute (500 gpm) with the largest fixed fire water suppression 
system in operation. The volume of 1893 liters per minute (500 gpm) met the 
NRC's minimum guidelines for manual hose stream volume and was more than 
an adequate flow for manual hose streams for use by the fire brigade if a fire 
activated the largest fixed fire water suppression system. Reducing from 2839 
liters per minute (750 gpm) to 1893 liters per minute (500 gpm) for manual 
hose stream capacity when the screen wash system was used as the primary 
fire protection water supply did not significantly reduce the effectiveness of the 
manual hose stream at the Thrkey Point Nuclear Plant. This flow reduction is 
within the current NRC guidelines. 

Manual level control, used in the interim fire protection configuration instead 
of automatic level control for controlling level in the fire water tank, did not 
reduce the margin of safety for fire protection. RWT n was the existing water 
supply for the electric- and diesel-driven fire pumps in the interim configuration. 
The volume of the tank was 2,839,059 liters (750,000 gallons). The tank 
automatically maintained a minimum level of 1,135,623 liters (300,000 gallons) 
of water dedicated for fire protection. The service water system, which also drew 
off the RWT, had its intake nozzles high on the tank wall in a manner equivalent 
to standpipes to prevent service water draw from the dedicated inventory of 
the fire suppression system. The minimum volume of water required by NRC 
guidc.lines for fire protection water supply at nuclear power plants is 1,135,623 
liters (300,000 gallons). This amount of water is the largest expected design 
demand of any fire suppression system, with 1893 liters per minute (500 gpm) 
for manual hose streams for a minimum of 2 hours. The Licensee maintained the 
RWT level by visual inspections, as required by the Thrkey Point administrative 
controls. , 

The interim fire protection water supply configuration following the hurricane 
included a new electrically driven fire pump with flow and pressure character
istics similar to the electrically driven fire pump damaged in the hurricane. The 
Licensee stated that it installed the new pump in accordance with National Fire 
Protection Association (NFPA) Standard 20, "Standard for the Installation of 
Centrifugal Fire Pumps." This is a nationally recognized standard for installing 
fire pumps and is the minimum acceptance standard for installing fire pumps 
allowed by NRC Fire Protection Guidelines. 

S06 



To ensure that a fire protection water supply was readily available after the 
loss of offsite power and the failure of both the electric- and diesel-driven fire 
pumps, the Licensee evaluated the power supplies to the screen .wash pumps. 
The Licensee modified the interim configuration to correct the breaker fuse 
coordination to ensure that all power paths to the screen wash pumps were 
maintained for normal and emergency conditions and demonstrated that these 
pumps had a reliable source of power under all conditions. 

The interim configuration also included a backup supply from three temporary 
diesel pumps. The hurricane damaged the central receiving and health physics 
buildings, as alleged. However, the onsite temporary diesel pumps were not 
located in the central receiving or the health physics buildings but were tied 
down near the auxiliary building. They were not damaged and were available 
for fire fighting immediately after the storm. Therefore, the Petitioner's concern 
as to the vulnerability of the pumps is unfounded. 

The Licensee also brought portable diesel pumps to the site to improve its 
fire-fighting capability. The fire-fighting capability after the hurricane was as 
follows: 

• First 83 hours: portable fire extinguishers and portable diesel fire 
pumps with hoses. 

• August 27, 1992: screen wash pump and fire header meeting TS 
3.7.8.1 placed in service in addition to the above. 

• August 28, 1992: diesel fire pump and RWT n in service in addition 
to the above. 

• September 26, 1992: electric fire pump in service in addition to the 
above before Unit 4 restart. 

• November 8,1992: fire protection system restored to original design 
basis. 

The Petitioner also stated that the interim fire protection configuration repre
sents a significant change to the plant and, as a result, alleged that the Licensee's 
implementation of the change by a safety evaluation rather than a license amend
ment process violates the requirements of section 50.59. Additionally, the Pe
titioner alleged that the Licensee's safety evaluation is inadequate in that it did 
not include specific surveillance and other testing requirements. 

The Licensee did not violate section 50.59 requirements. Whenever a 
proposed change, test, or experiment involves a change in the TS incorporated in 
the license or an unreviewed safety question, section 5059 requires all licensees 
to first obtain the Commission's approval. Licensees must determine, and 
document in safety evaluations, whether a proposed change can be made without 
prior NRC approval or must be made by license amendment. Accordingly, the 
Licensee's safety evaluations were not a circumvention of the process, but were 
a necessary and essential part of the process to satisfy the regulation. 
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To verify the changes to the fire protection system, as discussed in the 
responses to other issues, FPL prepared a safety evaluation report pursuant 
to section 50.59 in which it documented its evaluation of the interim fire 
protection system configuration for compliance with the licensing and design 
basis requirements. The Licensee determined which system configuration 
requirements, including surveillance and functional testing requirements, were 
needed before it could restart Unit 4. The Licensee's safety evaluation did not 
identify any change to the TS or the presence of any unreviewed safety question. 
Therefore, the plant changes did not require prior NRC approval. In addition, 
the Staff reviewed the Licensee's safety evaluation and found the changes to be 

. consistent with the plant TS and to not involve an unreviewed safety question 
and, therefore, to be acceptable. 

TS Violations and Missed Surveillances 

The Petitioner alleged several operational deficiencies during and after the 
hurricane. The alleged deficiencies include certain TS violations, failure to 
perform required surveillances and startup 'tests, and erroneous actuation of 
the overpressure mitigation system (OMS). Specifically, the Petitioner alleged 
that the Licensee "used 'lack of lighting in Containment & support personnel 
on site' as excuses" and did not depressurize and vent the reactor coolant 
system as required by TS 3.4.9.3, .missed two tests relating to venting of the 
emergency core cooling system (BCCS), and did not run the standby feedwater 
pumps on September 29, 1992, and erroneously actuated the overpressure 
mitigation system (OMS). The Petitioner questioned the reliability of the OMS 
and contended that these deficiencies constitute serious reduction in the margin 
of safety for the,reactor coolant system. The Petitioner also stated that it is not 
clear what the NRC position is with regard to the Licensee's implementation 
of required TSs and LCOs during crises and alleged that failure to follow TS 
resulted in a dangerous reduction in the margin of safety. 

Thrkey Point TS 3.4.9.3, "Overpressure Mitigating Systems," ''Limiting Con
dition of Operation," specifies that, when the reactor coolant system (RCS) av
erage temperature falls below 135°C (275°F), the high-pressure safety injection 
(HPSI) flow paths are to be isolated and require two operable power-operated 
relief valves (PORVs) or provision for adequate depressurizing and venting of 
the RCS. These requirements reduce the possibility for a low-temperature over
pressurization (LTOP) condition of the RCS when it is in a cold and water-solid 
condition by isolating HPSI to prevent injection into a water-solid RCS, by 
preventing the start of an idle reactor coolant pump when the difference be
tween the RCS and steam generator temperatures is more than 10°C (50°F) and 
by providing an adequate vent path. The Thrkey Point units and many other 
pressurized-water reactor (PWR) plants also rely on automatic venting through 
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PORVs to protect against an LTOP. The TS for these plants specify setpoints for 
the PORVs and also specify the minimum RCS vent size. These requirements 
are designed to prevent mass and heat input transients more severe than those 
assumed in the LTOP protection analyses. 

To verify that the PORVs are operable, the Licensee should perform surveil
lance procedure 3/4-0SP-041.4, "OMS Nitrogen Backup Leak and Functional 
Test" and check the pressure in the nitrogen bottle to verify that the PORV will 
open on a test signal. The nitrogen bottle is a backup supply to the instrument 
air system which normally operates the PORV. 

During August 24-25, 1992, after the Thrkey Point units were brought to 
a hot shutdown, the Licensee, under the provisions of 10 C.F.R. §SO.S4(x), 
decided not to enter the containment and not to hook up the equipment required 
to perform the necessary OMS surveillance test procedure. The Licensee took 
this action because the normal lighting in the containment was not available 
due to loss of offsite power, and portable lighting would have been required to 
perform this surveillance. Entry into containment without the normal lighting 

. carried too high a risk of potential human error and injuries that could result in 
/" an undesirable plant transient. At the time, the safety importance of the OMS 

was substantially reduced from its design basis because the unit was not in a 
water-solid condition during or following the hurricane. Also, the lIPSI flow 
path to the RCS was isolated, as required by the TS under such conditions. The 
Licensee successfully accomplished the control-room portion of testing the OMS 
(Le., cycling of the PORVs within 24 hours of the shutdown of the units) using 
n6rmal instrument air. The nitrogen portion of the OMS was tested and declared 
operational by September 7, 1992, when stable offsite power was restored and 
normal lighting was available inside containment. The instrument air system 
remained operational throughout the entire event. 

. Regarding the Petitioner's allegation that the Licensee used "lack of lighting 
in Containment & support personnel on site as excuses" and its "subjective" 

. . implementation of required technical specifications and LeOs during crises, the 
NRC requires each licensee to conduct TS surveillances during normal operation. 
However, when a plant is in an Unusual Event or other emergency condition, 
section SO.54(x) allows a licensee to 

take reasonable action that departs from a license condition or a technical specification 
(contained in a license issued under this part) in an emergency when this action is immediately 
needed to protect the public health and safety and no action consistent with the license 
conditions and technical specifications that can provide adequate or equivalent protection is 
immediately apparent. 

The Licensee is expected to exercise good judgment and minimize possible 
upset situations where feasible. Further, 10 C.F.R. § S0.54(y) requires that the 
''Licensee's action permitted by paragraph (x) of this [10 C.F.R. § 50.54] section 
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shall be approved, as a minimum, by a licensed senior operator prior to taking 
the action. The Licensee actions to depart from the TS-required surveillance 
tests were not a failure, but rather conscious emergency decision and actions 
consistent with the provisions of section 50.54(x). The NRC Staff reviewed the 
Licensee's actions taken during the emergency condition to depart from the TS 
surveillance noted above and determined that they were immediately needed to 
protect the public health and safety and no other adequate or equivalent action 
consistent with license conditions or TS was immediately apparent. The NRC 
Staff also found the Licensee's actions appropriate on the basis that, as required 
by section 50.54(y), the departure from TS was approved by a licensed senior 
reactor operator prior to implementation, the Licensee provided notifications to 
the NRC as required by 10 C.P.R. §50.72, and the Licensee took necessary 
actions to recover from the departure from TS as soon as practicable following 
the hurricane (i.e., departed from TS only to the extent necessary). The NRC 
Staff evaluation of this event is documented in IR 50-250,50-251192-20 dated 
November 20, 1992. 

On October 5, 1992, with Unit 4 in cold shutdown, the Licensee was 
performing the OMS nitrogen backup leak and functional test. The test requires 
preparation of the primary coolant loop such as to allow opening of the PORVs 
without depressurization of the RCS. The test is accomplished by introducing 
a simulated high-pressure signal to the primary coolant loop instrumentation 
being tested and verifying that the loop instrumentation operates as designed. 
In performing the test, Licensee personnel erroneously proceeded to apply the 
simulated high-pressure signal to a backup instrumentation loop instead of the 
primary loop under test. The backup is a parallel loop that is identical in 
operation and configuration to the primary loop. Since the backup loop was 
not prepared for the test, application of the test pressure resulted in a brief 
opening of the PORV and a slight depressurization of the RCS, approximately 
82.74 kiloPascal (12 psig). The incorrect simulated high RCS pressure signal 
also inadvertently caused a suction valve in the RHR system to close. This 
resulted in a brief loss of RHR cooling and a less than 1°C (1 oF) increase in 
the RCS temperature. After the event, the PORV was closed. Additionally, 
the RHR system was returned to normal operation in a timely manner. No 
high system pressure actually occurred as a result of the inadvertent actuation 
of the PORV, and the OMS and RHR system functioned as expected. With the 
plant in cold shutdown at approximately 2413 kiloPascal (350 psig), a spurious 
safety injection (SI) would not have occurred because, by procedure, the HPSI 
flow path was isolated. The Licensee successfully completed the test and has 
implemented appropriate corrective actions to prevent recurrence of inadvertent 
actuation of OMS. The NRC Staff evaluated the deficiencies discussed above 
and documented its evaluations in IR 50-250,50-251/92-24. As noted in the 
inspection report, this resulted in a nondted violation, in accordance with 
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NRC enforcement policy, for the Licensee's failure to follow procedureS, which 
resulted in the inadvertent opening of a PORV. 

The tests that the Petitioner contends were not completed are related to the 
venting of the ECCS and the running of the non-safety-related standby feedwater 
pumps in the recirculation mode. The Thrkey Point TSs require that each ECCS 
component and flow path and the standby feedwater pumps be demonstrated 
to be operable at least monthly while the units are in Modes I, 2, or 3. On 
September 29, 1992, with Unit 4 in Mode 2, the Licensee discovered that, 
contraIy to these TS requirements, ECCS pump and piping venting and the 
standby feedwater pump operability demonstration had not been performed prior 
to entry into Mode 3. ECCS venting had been last performed on August 7, 1992, 
and standby feedwater pump operability had been last demonstrated on August 
5,1992. 

In response to the discovery of these missed surveillances, the Licensee 
satisfactorily completed them promptly and demonstrated that both the ECCS 
and the non-safety-related standby feedwater pumps were operable. Further, 
the Licensee returned Unit 4 to Mode 3 and satisfactorily verified that all 
other required surveillances had been performed. During this time the normal 
feedwater and safety-related auxiliary feedwater remained available. In addition, 
ECCS pump and piping venting (high head safety injection pump readiness 
test) showed no evidence of air when venting the piping or pump casing. The 
Licensee also walked down the RHR and safety injection systems to verify valve 
alignment Prior to entry into Mode 4, cooling of the RCS was provided by an 
RHR pump which ran normally. It is important to note that there was no reactor 
trip, nor was there an inability to cool the primary system under any required 
condition as a result of these missed surveillances, as alleged. 

The Licensee attributed the cause of this event to personnel error, in that 
the surveillance due dates were improperly changed in the computer, and has 
implemented corrective measures to require supervisory review and approval of 
all changes to surveillance dates in the computer. The NRC Staff reviewed the 
Licensee's event analyses and actions and determined that the missed surveil
lances did not result in any health and safety concern and that the Licensee's 
corrective actions were satisfactory. In accordance with NRC enforcement pol
icy, however, this resulted in a noncited violation for the Licensee's failure to 
perform TS-required surveillances within the specified time frames. The NRC 
Staff evaluation is documented in m 50-250,50-251192-20. 

TS and Design Basis Adequacy 

The Petitioner has raised several issues regarding plant TS adequacy and 
design bases. Specifically, the Petitioner claimed that the Thrkey Point nuclear 
units performed poorly during the storm, and that there were post-hurricane 
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operational deficiencies including certain violations of TS, and questioned the 
adequacy of the Thrkey Point design bases and TS and whether they should be 
reevaluated to ensure maintenance of an adequate margin of safety. 

As discussed in detail in this Director's Decision, the Thrkey Point nuclear 
units functioned well and withstood the hurricane wind forces. Although the 
storm caused significant onsile and offsite damage, it did not damage the nuclear' 
safety-related portions of Units 3 and 4, which could pose a radiological hazard 
to the public if they failed. These safety-related systems were designed to 
withstand hurricane-force winds. All emergency systems functioned as designed 
and the EDGs operated in a reliable manner and supplied adequate power to 
critical cooling functions throughout the period when the off site power was 
not available. Before the storm arrived, the Licensee, in accordance with its 
emergency planning procedures, brought the units to the hot shutdown mode, 
and the units remained in a stable condition throughout 

During the storm, the Licensee departed from TS requirements relating to 
OMS surveiJ]ances, fire watch, and AC electrical power sources. These depar
tures from TS surveillances were not a failure, but rather conscious and prudent 
emergency licensee actions consistent with .the provisions of section SO.S4(x). 
For a full discussion of this issue, see "TS Violations and Missed SurveiHances," 
supra. Further, the startup problems identified by the Petitioner were related to 
human errors that have subsequently been evaluated and corrective actions taken. 
However, these problems did not reduce any margins of safety. 

To minimize any future damage of the types experienced during Hurricane 
Andrew, the Licensee has implemented several design enhancements. Specif
ically, the design enhancements include: (1) elimination of the service~water 
high-water storage tank that caused damage to the fire protection system, (2) 
attachment of TLDs to the warning siren poles, which will better withstand 
hurricane-force winds and enable recovery of the TLDs after a hurricane, (3) 
replacement of the communications systems that relied on the Southern Bell 
aerial copper wire with a buried fiber-optic cable along Palm Drive, and (4) 
installation of two new high-frequency radio systems for communications be
tween the plant and offsite locations. In addition, the Licensee has procured 
new antennas, designed to withstand winds above 200 mph, to improve system 
reliability. Spare portable antennas also are available on site to ensure prompt 
replacement, if needed. 

The Staff's inspection of the Licensee's emergency preparations and actions 
before, during, and after the storm revealed that they were prudent and consistent 
with the regulations and did not identify any reduction in the margin of safety 
in the design of safety-related systems. Therefore, the Staff concludes that the 
plant design bases and TS, and Licensee's design enhancements, are adequate. 
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Licensee Staffing and Economics or Reconstruction 

The Petitioner questioned whether the Licensee had adequate staffing to 
perform necessary onsite and offsite support activities during the storm. The 
Petitioner also asserted that "insufficient workers under overworked and rushed 
conditions led to the accident of a worker, operating a crane, falling inside 
radioactive water in the Reactor cavity." In addition, the Petitioner contended 
that economics of reconstruction of the nuclear units to ''reliably prevent or 
mitigate an accident of unpredictable magnitude" and need for development of 
alternate energy sources must be evaluated. . 

The conditions in the area after the storm required the Licensee to limit 
support personnel at the site. The Licensee limited the number of onsite 
personnel (volunteers) to approximately 150. The Licensee considered this 
staffing level, which included two complete operating crews, adequate to shut 
down both units and to maintain them in a safe shutdown condition. After the 
hurricane, Licensee personnel were available in sufficient numbers to accomplish 
the cleanup and repair efforts that made it possible for Unit 4 to be ready for 
startup by September 28, 1992. 

On October 9, 1992, a maintenance technician was giving directional assis
tance to a crane operator when he lost his footing and slipped into the Unit 3 
reactor cavity approximately up to his waist. This event resulted from human 
error and was reviewed for preventive corrective ac·tion. The event occurred 
after the Licensee had voluntarily shut down Unit 4 on October I, 1992, and no 
rush or haste was involved. 

The Petitioner's contention regarding economics of reconstruction is not 
within the scope of the NRC's responsibilities.· 

Coexistence or Nuclear and Fossil Units 

On the basis of the Hurricane Andrew experience, including damage to the 
fossil unit stacks and the rupture of oil tanks, the Petitioner questioned whether 
such events on the fossil side, or the non-safety side of the nuclear units, could 
adversely affect the containment structures or any nuclear safety-related systems 
and whether they have been evaluated. 

Class I structures, systems, and equipment, which could pose radiological 
hazards if they failed, are designed to withstand earthquakes, and other severe 
natural phenomena, and failure as a result of interaction with other nonsafety 
structures, systems, and components without any loss of function. 

If the fossil unit stacks had failed, potential existed for debris from these 
stacks impacting certain safety-related systems such as the EDG buildings, the 
EDG oil tank, and the switchgear building. However, due to redundancies and 
physical separation of these safety-related equipment and structures, it is not 
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expected that the falling of fossil stacks could adversely affect the safe operation 
of the plant. The hurricane caused severe damage to the Unit 1 stack, which 
posed a personnel safety concern. The Licensee responded by removing the 
stack, using controlled demolition techniques. Before the stack was demolished, 
the Staff reviewed the Licensee's evaluation and safety precautions and found 
them to be acceptable. The Unit 2 stack sustained only minor damage. The 
Licensee performed a detailed inspection and analysis of the stack to verify 
its structural integrity. The Licensee concluded that the stack, in its existing 
condition, has adequate margin to failure and, therefore, can withstand its 
original design wind load without adversely interacting with the nuclear units. 
The Staff reviewed the Licensee's analyses and found them acceptable for restart 
of the nuclear units. The Licensee agreed to the Staff's recommendation to 
periodically perform surveillance on the Unit 2 stack until it is reinforced, to 
ensure that it has not degraded. By April 1993, the Licensee completed the 
modifications and reinforcements to the Unit 2 stack and erected a new Unit 1 
stack. 

Failure of sections of fossil units did not endanger the nuclear units. The 
puncture of the oil tank created a cleanup problem for both the fossil and nuclear 
units but did not create a safety problem. 

IV. CONCLUSION 
, '! 

For the reasons discussed above, the NRC concludes that Thrkey Point Units 
3' and 4 are being operated in accordance with applicabJe regulations and do 
not endanger the health and safety of the public. The institution of proceedings 
pursuant to 10 C.F.R. § 2.202 is appropriate only if substantial health and safety 
issues have been raised (see Consolidated Edison Co. of New York (Indian Point 
Units 1,2, and 3), CLI-75-8, 2 NRC 173, 175 (1975); Washington Public Power 
SUpplY System (wpPSS Nuclear Project No.2), 00-84-7, 19 NRC 899, 924 
(1984).' This is the standard that has been applied to the concerns raised by Pe
titioner to determine if enforcement action is warranted. Therefore, any further 
action' on' the issues addressed in this Director's Decision and the Petitioner's 
request for action pursuant to section 2.206 is denied. As provided in 10 C.F.R. 
I ;. : .. ,' ,,;,.'" 

~ : ./ J ; i,: I .', ' ' • 

, I 1 

,,. t I. 
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§ 2.206(c), a copy of this Director's Decision will be filed with the Secretary 
for the Commission to review. 

Dated at Rockville, Maryland, 
this 7th day of June 1993. 

FOR TIIE NUCLEAR 
REGULATORY COMMISSION 
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Thomas E. Murley, Director 
Office of Nuclear Reactor 
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ADVANCED MEDICAL SYSTEMS,INC. 
ENroRCEMENJ' AcrION; MEMORANDUM AND ORDER; Docket No. 3O-160SS-OM (EA 87·139) 

(Decontamination Order); ru·93-8, 37 NRC 181 (1993) 
ARIZONA PUBUC SERVICE COMPANY, et at. 

REQUEST R>R AcrION; FINAL DIRECrOR'S DECISION UNDER 10 CP.R. 12.206; Docket Nos. 
50-528, 50-529, 50-530; DO-93·II, 37 NRC 402 (1993) 

ARKANSAS POWER AND UGHT COMPANY 
REQUEST R>R AcrION; FINAL DIRECrOR'S DECISION UNDER 10 c.P.R. 12.206; Docket No. 

50-368; DO-93-II, 37 NRC 402 (1993) 
BABCOCK AND wn.cox 

DECOMMISSIONING; ORDER; Docket No. 70-135-DCOM; CU·93·9, 37 NRC 190 (1993) 
DECOMMISSIONING; MEMORANDUM AND ORDER (Denying Hearing Request IDd Terminating 

ProceediDg); Docket No. 70-135-DCOM (ASLBP No. 92-667-03-DCOM) (DccommissioDiDg PIaD) 
(Materials UCCDSe No. SNM·145); LBP·93-4, 37 NRC 72 (1993) 

CAROUNA POWER AND UGHT COMPANY 
REQUEST R>R AcrION; PARI'IAL DIREcroR'S DECISION UNDER 10 CP.R. 12.206; Docket 

Nos. 50-324, 50-325, 5()..4()(); DO-93·3, 37 NRC 113 (1993) 
REQUEST R>R AcrION; FINAL DIRECrOR'S DECISION UNDER 10 CP.R. 12.206; Docket Nos. 

50-324, 50-325; D0-93-II, 37 NRC 402 (1993) 
CAROUNA POWER AND UGHT COMPANY, et at. 

REQUEST R>R AcrION; FINAL DIRECrOR'S DECISION UNDER 10 CP.R. 12.206; Docket No. 
50-400; DO-93-II, 37 NRC 402 (1993) 

CLEVELAND ELECTRIC ILLUMINATING COMPANY, et 81. 
REQUEST R>R AcrION; DIREcroR'S DECISION UNDER 10 c.P.R. 12.206; DocUt No. 50-440 

(UCCDSe No. NPP-58); DO-93-5, 37 NRC 238 (1993) 
REQUEST R>R AcrION; FINAL DIRECI'OR'S DECISION UNDER 10 CP.R. 12.206; DocUt No. 

50-440; DO-93-II, 37 NRC 402 (1993) 
COMMONWEALm EDISON COMPANY 

REQUEST R>R AcrION; FINAL DIRECrOR'S DECISION UNDER 10 CP.R. 12.206; DocUt Nos. 
50-295, 50-304, 50-373, 50-374, 50-454, 50-455, 50-456, 50-4S7; D0-93-II, 37 NRC 402 (1993) 

CONNEcrIctrr YANKEE ATOMIC POWER COMPANY 
REQUEST R>R AcrION; FINAL DIRECrOR'S DECISION UNDER 10 c.P.R. 12.206; Docket No. 

50-213; DO-93-II, 37 NRC 402 (1993) 
CONSOLIDATED EDISON COMPANY OP NEW YORK 

REQUEST R>R AcrION; FINAL DIRECrOR'S DECISION UNDER 10 c.P.R. 12.206; Docket No. 
50-247; DO-93-II, 37 NRC 402 (1993) 

CONSUMERS POWER COMPANY 
REQUEST R>R AcrION; FINAL DIRECrOR'S DECISION UNDER 10 c.P.R. 12.206; DocUt No. 

50-255; DO-93-II, 37 NRC 402 (1993) 
DETRorr EDISON COMPANY, et 81. 

REQUEST R>R AcrION; PARI'IAL DIREcroR'S DECISION UNDER 10 CP.R. 12.206; DocUt No. 
50-341; DO-93-3, 37 NRC 113 (1993) 

REQUEST R>R AcrION; DIRECrOR'S DECISION UNDER 10 c.P.R. 12.206; DocUt No. 50-341; 
DO-93-6, 37 NRC 246 (1993) 
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REQUFSJ' R>R ACTION; FINAL DIRECI'OR'S DECISION UNDER 10 CPR 12.206; Docket No. 
50-341; DO-93-1I, 37 NRC 402 (1993) 

DUKE POWER COMPANY, et aJ. 
REQUFSJ' R>R ACTION; FINAL DIRECTOR'S DECISION UNDER 10 CPR 12.206; Docket Nos. 

50-369, 50-370; D0-93-II, 37 NRC 402 (1993) 
DUQUESNE UGHT COMPANY, et aJ. 

REQUFSJ' R>R ACTION; FINAL DIRECTOR'S DECISION UNDER 10 CPR 12.206; Docket Nos. 
50-334,50-412; D0-93-1I, 37 NRC 402 (1993) 

ENI"ERGY OPERATIONS, INC. 
REQUFSJ' R>R ACTION; FINAL DIRECTOR'S DECISION UNDER 10 CPR 12.206; Docket Nos. 

50-382. 50-416; D0-93-II, 37 NRC 402 (1993) 
FLORIDA POWER AND UGHT COMPANY 

REQUFSJ' R>R ACTION; FINAL DIRECI'OR'S DECISION UNDER 10 CP.R. 12.206; Docket Nos. 
50-250, 50-251, 50-335, 50-389; DO-93-1I, 37 NRC 402 (1993) . 

FLORIDA POWER AND UGHT COMPANY, et aJ. 
REQUFSJ' R>R ACTION; DIRECTOR'S DECISION UNDER 10 CPR 12.206; Docket Nos. 50-250, 

50-251; DO-934, 37 NRC 22S (1993); DO-93-13, 37 NRC 493 (1993) 
FLORIDA POWER CORPORATION 

REQUFSJ' R>R ACTION; FINAL DIRECTOR'S DECISION UNDER 10 CPR 12.206; Docket No. 
50-302; DO-93-II, 37 NRC 402 (1993) 

GENERAL PUBUC urn.rrms NUCLEAR CORPORATION 
REQUFSJ' R>R ACTION; FINAL DIRECTOR'S DECISION UNDER 10 CP.R. 12.206; Docket Nos. 

50-219, 50-289; D0-93-1I, 37 NRC 402 (1993) 
GEO-TECH ASSOCIATES, INC. 

ENroRCEMENI" ACTION; MEMORANDUM AND ORDER (Terminating Proceeding); Docket No. 
030-20693-EA (ASLBP No. 93-670-0I-EA) (Materials Ucensc No. 29-182220S-02); LBP-93-2. 37 
NRC 61 (1993) 

GEORGIA POWER COMPANY 
REQUFSJ' R>R ACTION; FINAL DIRECTOR'S DECISION UNDER 10 C.PR 12.206; Docket Nos. 

50-321, 50-366; D0-93-11, 37 NRC 402 (1993) 
GEORGIA POWER COMPANY, et aJ. 

OPERATING UCENSE AMENDMENt"; ORDER; Docket Nos. 50-424-0LA-3, 50425-OLA-3; 
CU-93-6, 37 NRC 172 (1993) 

OPERATING UCENSE AMENDMENt"; MEMORANDUM AND ORDER (Admitting a Party); Docket 
Nos. 50424-0LA-3, 50-425-OLA-3 (ASLBP No. 93-67I-OI-OLA-3) (Re: Uccnse Amendment) 
(Transfer to Southern Nuclear); LBP-93-5, 37 NRC 96 (1993) 

OPERATING UCENSE AMENDMENt"; MEMORANDUM AND ORDER (Ruling on Stay Request and 
on Scheduling); Docket Nos. 50424-0LA-3, 50-42S-0LA-3 (ASLBP No. 93-671-OI-OLA-3) (Re: 
Uccnse Amendment; Transfer to Southern Nuclear); LBP-93-8, 37 NRC 292 (1993) 

OPERATING UCENSE AMENDMENt"; MEMORANDUM AND ORDER (Order to Mr. Mosbaugh to 
Release Six Tapes); Docket Nos. 50424-0LA-3, 5042S-0LA-3 (ASLBP No. 93-67I-OI-OLA-3) (Re: 
Uccnse Amendment; Transfer to Southern Nuclear); LBP-93-11, 37 NRC 469 (1993) 

REQUFSJ' R>R ACTION; PAImAL DIRECTOR'S DECISION UNDER 10 C.PR 12206; Docket 
Nos. 50-321, 50-366, 50-424, 50425; DO-93-8, 37 NRC 314 (1993) 

REQUFSJ' R>R ACTION; FINAL DIRECTOR'S DECISION UNDER 10 CPR 12.206; Docket Nos. 
50-424, 50425; D0-93-1I, 37 NRC 402 (1993) 

GULF STATES urn.rrms COMPANY 
REQUFSJ' R>R ACTION; PAImAL DIRECTOR'S DECISION UNDER 10 CPR 12.206; Docket No. 

50458; DO-93-3, 37 NRC 113 (1993) 
REQUFSJ' R>R ACTION; FINAL DIRECTOR'S DECISION UNDER 10 CPR 12.206; Docket No. 

50-458; DO-93-1I, 37 NRC 402 (1993) 
HOUSTON UGHTING AND POWER COMPANY, et aJ. 

REQUFSJ' R>R ACTION; FINAL DIRECTOR'S DECISION UNDER 10 c.P.R. 12.206; Docket Nos. 
50-498, 50-499; D0-93-11, 37 NRC 402 (1993) 

1-2 



CASE NAME INDEX 

IUJNOIS POWER COMPANY, et at. 
REQUEST R>R ACfION; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; I>ocht No. 

50-461; DO-93-11, 37 NRC 402 (1993) 
INDIANA AND MIOUOAN POWER COMPANY 

REQUEST R>R ACfION; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; I>ocht Nos. 
SO-31S, SO-316; D0-93-II, 37 NRC 402 (1993) 

INTERSTATE NUCLEAR SERVICE CORPORATION 
REQUEST R>R ACfION; DIRECTOR'S DECISION UNDER 10 c.P.R. 12.206; I>ocht No. 

0»04632; DO-93-9, 37 NRC 365 (1993) 
IOWA ELECrRIC UGHT AND POWER COMPANY 

REQUEST R>R ACfION; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; I>ocht No. 
SO-331; DO-93-11, 37 NRC 402 (1993) 

LOUISIANA ENERGY SERVICES, LP. 
MATERIALS UCBNSE; MEMORANDUM AND ORDER (Ruling on Applicant', Motion to Compel 

Disc:cmry); I>ocht No. 7~307().ML (ASLBP No. 91-641-02-ML) (Special Nuclear Materials 
Ucense); LBP-93-3, 37 NRC 64 (1993) 

MAINE YANKEE ATOMIC POWER COMPANY 
REQUEST R>R ACfION; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; I>ocht No. 

SO-309; DO-93-11, 37 NRC 402 (1993) 
NEBRASKA PUBUC POWER DISTRICf 

REQUEST R>R ACfION; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; Docket No. 
SO-298; DO-93-11, 37 NRC 402 (1993) 

NIAOARA MOHAWK POWER CORPORATION 
REQUEST R>R ACfION; DIRECTOR'S DECISION UNDER 10 c.P.R. 12.206; I>ocht No. SO-22O; 

DO-93-10, 37 NRC 381 (1993) 
REQUEST R>R ACfION; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; Docket Nos. 

SO-22O, 50-410; DO-93-11, 37 NRC 402 (1993) 
NORIltEAST NUCLEAR ENERGY COMPANY 

REQUEST R>R ACfION; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206: Docket Nos. 
SO-24S, SO-336, 50-423: DO-93-11, 37 NRC 402 (1993) 

NOJmmRN STAlm POWER COMPANY 
REQUEST R>R ACfION; FINAL DtREcrOR'S DECISION UNDER 10 c.F.R. 12.206: Docket Nos. 

SO-263, SO-282, SO-306; DO-93-11, 37 NRC 402 (1993) . 
ONCOLOGY SERVI<l'.S CORPORATION 

ENroRCEMENJ' ACTION; MEMORANDUM AND ORDER; Docket No. »3176S-EA (Suspeusion 
Order) (Byprocluct MaIeria1 lJcaIse No. 37-28546-01); ClJ-93-13, 37 NRC 419 (1993) 

ENroRCEMENJ' ACTION: MEMORANDUM AND ORDER (OnmtIDI in Part NRC Staff Motion to 
Dday I'roc:eecIiD&; RcquiriD, SubaUIIoD of ScafJ' Salus Report IIICI Joint PrdIearin, Repon); Docket 
No. 1J3O.3176S-EA (ASLBP No. 93-674-OJ-EA) (EA 93-0(6) (Order SuspendfD, Byproduct MaJaia1 
Uc:eDSe No. 37-28546-01); LBP-93-6, 'S7 NRC 11:11 (1993) 

ENroRCEMENJ' ACTION: MEMORANDUM AND ORDER (0nmtID& in Part NRC ScafJ' Motion 
to Dday Proceedin,; RcqaidDl SubmluIOD of ScafJ' Salus Report; CatIf'yin& Question to !be 
CommiuIon); Docket No. »3176S-EA (ASLBP No. 93-674-OJ-EA) (EA 93-0(6) (Order Suspendin, 
Byprocb:t M.ecriaI lJcense No. 37-2SS4().01); LBP-93-1O, 'S7 NRC 4SS (1993) 

PACIFlC GAS AND EU!CTRlC COMPANY 
OPERATING UCENSB AMENDMENT: PREHEARlNG CONFERENCE ORDER (Rn1iJI, upon 
~ htldon IIICI AutborIzIng Hcarinu. Docket Nos. SO-27S-OLA-2, SO-323-0LA-2 (ASLBP 
No. 92-669-03-OLA-2) (Coasttuclioa Period Reco¥ery) (FaciIiry Operadn, Uc:eDSe Nos. DPR-8O, 
DPR-82); LBP-93-1, 'S7 NRC 5 (1993) 

OPERATINO UCENSE AMENDMENT: PREHEARlNO CONFERENCE ORDER (Laro-Filed 
CoaIeudons and DiscoYay); Docket Nos. SO-27S-OLA-2, SO-323-0LA-2 (ASLBP No. 
92-669-03-0LA-2) (CoastIuctIon Period Reco¥ery) (Faality Operadn, lJcense Nos. DPR-8O, DPR-82); 
LBP-93-9, 37 NRC 433 (1993) 
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REQUEST roR AcrION; FINAL DIRECfOR'S DECISION UNDER 10 c.F.R. 12.206; Docket Nos. 
SG-275, SG-323; DO-93-11, 37 NRC 402 (1993) 

PENNSYLVANIA POWER AND umrr COMPANY 
REQUEST roR AcrION; FINAL DIRECfOR'S DECISION UNDER 10 c.F.R. 12.206; Docket Nos. 

SG-387, SG-388; D0-93-11, 37 NRC 402 (1993) 
PHILADELPHIA El.ECI'R.IC COMPANY 

REQUEST roR AcrION; FINAL DIRECfOR'S DECISION UNDER 10 c.F.R. 12.206; Docket Nos. 
SG-352, SG-353; D0-93-11, 37 NRC 402 (1993) 

PHILADELPHIA ELECI'RIC COMPANY, et aL 
REQUEST roR AcrION; FINAL DIRECfOR'S DECISION UNDER 10 c.F.R. 12.206; Docket Nos. 

SG-277, SG-278; D0-93-11, 37 NRC 402 (1993) 
PORl'LAND GENERAL ELECI'RlC COMPANY, et aL 

REQUEST roR AcrION; FINAL DIRECTOR'S DECISION UNDER 10 c.P.R. 12.206; Docket No. 
SG-344; DO-93-11, 37 NRC 402 (1993) 

RANDAlL c. OREM. D.O. ! 

ENroRCEMENT AcrION; MEMORANDUM AND ORDER; Docket No. 3().31758-EA (Byproduet 
Materials Ucense No. 34-26201-01); CU-93-14, 37 NRC 423 (1993) ~ 

RICHARD P. GRIlL 
DENIAL OP PETITION roR RULEMAKlNG; Docket No. PRM SG-56; DPRM-93-1, 37 NRC 347 

(1993) 
SACRAMENTO MUNICIPAL UTILITY DISJ'RICT 

DECOMMISSIONING; MEMORANDUM AND ORDER; Docket No. 5(}'312-DCOM; CU-93-3, 37 
NRC 135 (1993); CU-93-12, 37 NRC 355 (1993) 

DECOMMISSIONING; ORDER; Docket No. SG-312-DCOM; CU-93-5, 37 NRC 168 (1993) 
SEQUOYAH FUELS CORPORATION 

MATERIALS UCENSE AMENDMENT; MEMORANDUM AND ORDER (Ruling on Request (or 
Hearing and Request (or Withdrawal o( Application); Docket No. 4(}.8027-MLA (Source Material 
Ucense No. SUB-I0tO); CU-93-7, 37 NRC 175 (1993) 

REQUEST roR AcrION; DIRECfOR'S DECISION UNDER 10 c.P.R. 12.206; Docket No. 4(}.8027; 
DO-93-7, 37 NRC 303 (1993) 

SOUTH CAROUNA ELECI'RlC AND GAS COMPANY, et aL 
REQUEST roR AcrION; FINAL DIRECfOR'S DECISION UNDER 10 c.F.R. 12.206; Docket No. 

SG-395; DO-93-11, 37 NRC 402 (1993) 
SOUTHERN CALIFORNIA EDISON COMPANY, et aL 

REQUEST roR AcrION; FINAL DIRECTOR'S DECISION UNDER to c.P.R. 12.206; Docket Nos. 
SG-361, SG-362; D0-93-11, 37 NRC 402 (1993) 

TENNESSEE VALLEY AUTHORITY 
REQUEST roR AcrION; FINAL DIRECfOR'S DECISION UNDER 10 c.F.R. 12.206; Docket Nos. 

5(}'259, 5(}'260, 5(}'296, SG-327, SG-328, 5(}'390, SG-391; DO-93-11, 37 NRC 402 (1993) 
TEXAS UI'ILITIES ELECI'RlC COMPANY, et aL 

CONSTRUcrION PERMIT AMENDMENT; MEMORANDUM AND ORDER; Docket No. 50-446-CPA; 
CU-93-2, 37 NRC 55 (1993); CU-93-10, 37 NRC 192 (1993) 

OPERATING UCENSE; MEMORANDUM AND ORDER; Docket No. 5(}.446; CU-93-1, 37 NRC 1 
(1993); CU-93-4, 37 NRC 156 (1993); CU-93-11, 37 NRC 251 (1993) 

REQUEST roR AcrION: DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; Docket Nos. 5(}.445, 
5(}.446; DO-93-1, 37 NRC 39 (1993) 

REQUEST roR AcrION; DIRECfOR'S DECISION UNDER 10 c.P.R. 12.206; Docket No. 5(}.445; 
DO-93-2, 37 NRC 52 (1993) 

REQUEST roR AcrION; PARTIAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; Docket 
Nos. 5(}.445, 5(}.446; D0-93-3, 37 NRC 113 (1993f 

REQUEST roR AcrION; FINAL DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket Nos. 
5(}.445, 5(}.446; D0-93-11, 37 NRC 402 (1993) 

REQUEST roR AcrION; DIRECTOR'S DECISION UNDER 10 C.P.R. 12.206; Docket Nos. 5(}.445, 
5(}.446; DO-93-12, 37 NRC 4n (1993) 
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TOUIDO EDISON COMPANY 
REQUEST R>R ACfJON; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; Docket No. 

5G-346; DD-93-11, 37 NRC 402 (1993) 
UMETCO MINERALS CORPORATION 

MATERIALS UCENSE AMENDMENT; INI11AL DECISION; Docket No. 40-08681-MLA (ASLBP No. 
92-666-01-MLA) (Source Material Ucense No. SUA-13S8); LBP-93-7, 37 NRC 267 (1993) 

UNION ELECI'RlC COMPANY 
REQUEST R>R ACfJON; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; Docket No. 

S0483; DD-93-lI, 37 NRC 402 (1993) 
VERMONT YANKEE NUCLEAR POWER CORPORATION 

REQUEST R>R ACfJON; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; Docket No. 
5G-271; DD-93-11, 37 NRC 402 (1993) 

VIRGINIA ELECTRIC AND POWER COMPANY 
REQUEST R>R ACfJON; FINAL DIRECTOR'S DECISION UNDER 10 c.P.R. 12.206; Docket Nos. 

5G-280, 5G-281, S()'338, 5G-339; DD-93-11, 37 NRC 402 (1993) 
WASHINGTON PUBUC POWER SUPPLY SYSTEM 

REQUEST R>R ACfJON; PARrIAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; Docket No. 
5G-397; DD-93-3, 37 NRC 113 (1993) 

REQUEST R>R ACfJON; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; Docket No. 
5G-397; DD-93-11, 37 NRC 402 (1993) 

WOUl CREEK NUCLEAR OPERATING CORPORATION 
REQUEST R>R ACfJON; FINAL DIRECTOR'S DECISION UNDER 10 c.P.R. 12.206; Docket No. 

50-482; DD-93-11, 37 NRC 402 (1993) 
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A.I.. Meckling Barge Unes, Inc. v. United Stales, 368 U.s. 324, 329 (1961) 
vacation of lower court decision when a proceeding becomes moot; CU·93-10, 37 NRC lOS (1993) 

AdVBDCed Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), AU-87-4, 2S NRC 865, 
87G-71 (1987) 

challenge 10 stay motions, based on faded memories or unavaHabJe witnesses or documents; 
LBP·93-6, 37 NRC 220 u.Sl (1993) 

Advisory Committee Note 10 1970 Amendments 10 Fed. R. Civ. P~ 48 F.R.D. 4S9, 499 (1970) 
diSCO\'el')' rules regarding wort product doctrine; LBP·93-lt, 37 NRC 472 (1993) 

AeIDB Ufe Imurance Co. v. Hawonh, 300 U.S. 227, 241 (1937) 
case or controveny IIBDdard for mootness; CU·93-10, 37 NRC 200 (1993) 

AIr line Pilots Association Int'l v. UAL Corp~ 897 F.ld 1394, 1396 (71h Cit. 1990) 
test for mooIDess; OJ·93-10, 37 NRC 200 (1993) 

Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), OJ·81·27, 14 NRC 79S, 797 
(1981) 

burden of proof on stay requests; LBP·93-8, 37 NRC 29S (1993) 
A1Ien v. Wright, 468 U.s. 737, 7S8 (1984) 

eslabllshment of causation and redressalnlity when a petitioner Is c:ba1IengiDg legality of g<MnIIIIeIIt 
regulation of IOIDCODe else; LBP.93-4, 37 NRC 81 n.2O (1993) 

American Civll UbertIes Unioa v. R:C, 823 F.2d ISS4, 1S67 n.32 (D.c. Cit. 1987) 
removal of byproduct materia11iom RCRA regalalioa; LBP·93-7, 37 NRC 288 n.ltO (1993) 

ArIzona Public Service Co. (Palo Verde Nuc:lear Geueraling Station, Units I, 2, and 3). OJ·91·12, 34 
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Boatoa Edisoa Co. (PIlgrim Nuclear Power Statioa), ALAB-816, 22 NRC 461 (1985) 
C:oasidentioa of timelioess of CODteIItioas prior 10 consIclcrlng their validity and IIIImIDlllIlity; 

LBP-93-9, 37 NRC 437 (1993) 
Boatoa Edisoa Co. (Pilgrim Nuclear Power Statioa), LBP-8S-24, 22 NRC 97, 98-99 (1985), Ift"d on otber 

pouDds, ALAB-816, 22 NRC 461 (1985) 
geognpblc prmimity as basis foe ItlIIIdiDg 10 iDtermIe In operatiag Iicease II!IeIIdment proceedings; 

LBP·93-5, 37 NRC 106 (1993) 
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Broob v. AtomIc Energy Commission, 476 F.2d 924, 925, 928 (D.c. Cir. 1m) 
effect of CODSlrUction permit extension mJUesl on status of permit; CLJ-93-IO, 37 NRC 202 n.40, 

203 (1993) 
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NRC 2069, 2112 (1982) 
requirements for service of documents on intervenors; CLJ-93-3, 37 NRC 153 n.47 (1993) 

Carolina Power and Ught Co. (Shearon Harris Nuclear Power Plant, Units I and 2), LBP-84-7, 19 NRC 
432, 438 (1984) 

unreliability of testimony of expert witness 81 basis for aummary disposition; LBP-93-4, 37 NRC 88 
0.47 (1993) 

Carolina Power and Ught Co. (Shearon Harris Nuclear Power Plant, Units I, 2, 3, and 4), ALAB-184, 7 
AEC 229, 237 (1974) 

requirements for service of documents on intervenors; CLJ-93-3, 37 NRC 153 0.47 (1993) 
Carolina Power and Ught Co. (Shearon Harris Nuclear Power Plant, Units I, 2, 3, and 4), CU-80-12, II 

NRC 514, 516-17 (1980) 
scope of litigable issues in license amendment proceedings; LBP-93-7, 37 NRC rn (1993) 

Cantens v. NRC, 742 F.2d 1546, 1551 (D.c. Or. 1984), em. denied, 471 U.S. 1136, 105 S. Ct. 2675, 
86 1.. Ed. 2d 694 (1985) 

scope of NRC discretionary authority; LBP-93-7, 37 NRC 289 (1993) 
Center for Science in die Public Interest v. Regan, 727 F.2d 1161, 1170 (D.c. Cir. 1984) 

applicability of mootness when an agency', order no longer bas effect; CLJ-93-8, 37 NRC 185 
(1993) 

C!evron v. NRDC, 467 U.S. 837, 862 (1984) 
definition of ore; LBP-93-7, 37 NRC 288 (1993) 

Otizens Against Burlington, Inc. V. Busey, 938 F.2d 190, 195 (D.C. Cir.), em. denied, 112 S. Ct. 616 
(1991) 

consideration of alternatives to decommissioning; CU-93-3, 37 NRC 143 n.l9, 144 0.24 (1993) 
Otizens Association for Sound Energy v. NRC, 821 F.2d 725, 731 (D.c. Cir. 1988) 

effect of CODSlrUetion permit extension mJUesl on status of permit; CLJ-93-10, 37 NRC 202 n.40 
(1993) 

Otizens for FaIr Utility Regulation v. NRC, 898 F.2d 51 (Sth Or.), em. denied, 111 S. Ct. 246 (1990) 
failure to meet criteria for late intervention; CU-93-4, 37 NRC 159 (1993) 

Oty of Angoon v. Hodel, 803 F.2d 1016, 1020-22 (9th Cir. 1986) (per curiam), em. denied, 484 U.S. 
870 (1987) 

consideration of alternatives to decommissioning; CLJ-93-3, 37 NRC 143 n.l9 (1993) 
Oty of Los Angeles v. National Highway Traffic Safety Administration, 912 F.2d 478, 495 (D.c. Cir. 

1990) (citations omiued), em. denied, 117 1.. Ed. 2d 460 (1992) 
merits determinations when assessing injury in fact; LBP-93-4, 37 NRC 82 (1993) 

Cleveland Electric murninating Co. (!'my Nuclear Power P1ant, Unit I), LBP-92-4, 35 NRC 114, 121 
(1992) 

showing necessary to establish injury in fact for standing to inrervene; LBP-93-4, 37 NRC 81 (1993) 
Cleveland Electric murninating Co. (!'my Nuclear Power Plant, Units I and 2), LBP-82-67, 16 NRC 734, 

736 (1982) 
supplementation of discovery responses; LBP-93-3, 37 NRC 6S (1993) 

Commiuee for Open Media v. FCc, 543 F.2d 861, 867-68 (D.c. Cir. 1976) 
application of timely renewal doctrine in NRC proceedings; CU-93-IO, 37 NRC 202 n.39 (1993) 

Commonwealth Edison Co. (Byron Station, Units I and 2), 00-81-5, 13 NRC 728, 731 (1981) 
risk to licensee in conslrUcting nuclear power plants; 00-93-3, 37 NRC 132-33 (1993) 

Commonwealth Edison Co. (Zion Station, Units I and 2), ALAB-I96, 7 AEC 4S7, 460 (1974) 
discovery rules regarding work product doctrine; LBP-93-II, 37 NRC 472 (1993) 

Commonwealth of Massachusetts v. NRC, 924 F.2d 311 (D.c. Or. 1991) 
scope of NRC discretionary authority; LBP-93-7, 37 NRC 289 (1993) 
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ConnAlre, IDe. v. u.s. Department of Transportation, 887 F.2d 723 (6th Cir. 1989) 
circumstances in which IDOOIDeSa exception is applied; CU-93-B, 37 NRC 187 (1993) 

Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and 3) CU-75-8, 2 NRC 173, 175-76 
(1975) 

ltandard for institution of sbow-eause proceedings; DI).93-1, 37 NRC SO (1993); DI).93-2, 37 NRC 
54 (1993); DI).93-3, 37 NRC 133 (1993); DI).93-4, 37 NRC 236 (1993); DI).93-5, 37 NRC 244 
(1993); DI).93-6, 37 NRC 248 (1993); DI).93-7, 37 NRC 312 (1993); 01).93-8, 37 NRC 345 
(1993); DI).93-9, 37 NRC 379 (1993); DI).93-10, 37 NRC 401 (1993); 01).93-11, 37 NRC 418 
(1993); DI).93-12, 37 NRC 491 (1993); 01).93-13, 37 NRC 514 (1993) 

CoIlS1llllm Powa- Co. (Midland Plant, Units 1 and 2), ALAB-l06, 6 AEC 182, 184 (1m) 
litigability of implementation of maintenance and _llance programs in operating license extension 

proceeding; LBP-93-1, 37 NRC 19 (1993) 
CoIIS1IIIIm Powa- Co. (Midland Plant, Units 1 and 2), CU-74-3, 7 AEC 7 (1974) 

immediaIC suspension of safety-relalCd work without prior written notice; 01).93-3, 37 NRC 132 
(1993) 

Consumers Powa- Co. (Midland Plant, Units 1 and 2), LBP-7B-27, 8 NRC 275, 277 n.l (1978) 
merits-type evaluation of sufficiency of petitioneis' factual bases for claims of standing; LBp·93-4, 37 

NRC 83 (1993) 
CoIIS1IIIIm Powa- Co. (Palisades Nuclear Powa- Facility), CU-82-18, 16 NRC SO, 51 (1982) 

wcation of decision below wben a proceeding becomes moot; CU·93-10, 37 NRC 20S (1993) 
County of Los Angeles v. Davis, 440 U.s. 625, 631 (1979) 

definition of "moomess"; CU-93-8, 37 NRC 185 (1993); CU·93-10, 37 NRC 200 (1993) 
Critical Mass Energy Project v. NRC, 975 F.2d 871 (D.c. Cir. 1992), cert. denied, 61 U.S.L W. 3647 

(Mar. 22, 1993) 
Institute for Nuclear Powa- Operations documents as privileged information; LBP·93-9, 37 NRC 451 

(1993) 
Cuomo v. NRC, m F.2d 972 (D.c. Cir. 1985) 

risb of low-power operation; CU-93-2, 37 NRC 59 n.3 (1993) 
Detroit Edison Co. (Enrico Fermi Atomic Powa- Plant, Unit 2), ALAB-707, 16 NRC 1760, 1764-65 

(1982) 
Information available 6 months prior to filing of intervention petition as good cause for laIC filing; 

CLI-93-4, 37 NRC 164 (1993) 
Detroit Edison Co. (Enrico Fermi Atomic Powa- Plant, Unit 2), ALAB-707, 16 NRC 1760, 1765 (1982) 

showing oecessary on other factors when good cause is nO! demonstrated for late filing; LBP-93-9, 
37 NRC 436 (1993) 

Duke Powa- Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 468 (1982), vacated 
in part on other grounds, CU-83-19, 17 NRC 1041 (1983) 

respoDSloilities of parties to examine publicly available documents that could serve as a foundation 
for contections; CU-93-3, 37 NRC 147 n.30 (1993); LBP-93-1, 37 NRC 22 n.29 (1993) 

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CU-83-19, 17 NRC 1041 (1983), aff'd sub 
nom. Union of Concerned Scientists v. NRC, 920 F.2d SO (D.c. Cir. 1990) 

deferral of filing cootections until Staff has issued eDvironmeot.al and safety review documents; 
CU-93-3, 37 NRC 154 (1993) 

weight given to aiteria for determining admissibility of late-filed contections; LBP-93-9, 37 NRC 436 
(1993) 

Duke Power Co. (Perldns Nuclear Station, Units I, 2, and 3), ALAB-431, 6 NRC 460, 462 (1977) 
showing necessary on other factors where good cause for late filing is not shown; CU-93-4, 37 NRC 

165 (1993) 
Duke Power Co. (William B. McGuire Nuclear Station, Units 1 and 2), ALAB-143, 6 AEC 623, 625 

(1m) 
responsibility of parties to reveal relevant information in their possession; LBP-93-1, 37 NRC 22 n.29 

(1993) 
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responsibility of Staff and licensee 10 Inform board and inlervenor of significant DeW Informalioo; 
CU-93-S. 37 NRC 170 (1993) 

Duke Power Co. (William B. McGuire Nuclear StadOD, UnilS 1 and 2). ALAB-143. 6 AEC 623. 626 
(1973) 

obligatioo of parties 10 Inform board of relevant and materia\ DeW Informatioo; CU-93-3. 37 NRC 
IS3 (1993) 

Duquesne Ught Co. (Beaver Valley Power Stadon, Unit 2). LBP-84-6. 19 NRC 393. 412 (1984) 
responsibility of parties 10 examine publicly lV811ablc documeots; LBP-93-1. 37 NRC 22 n.29 (1993) 

Fair v. EPA, 79S F.2d 8SI. 8.54-SS (9Ih Cit. 1986) 
mootness of coostructioo permit extensIoo proceediDg because of comp\etioo of constructiOD; 

CU-93-10. 37 NRC 200 (1993) 
R:C v. WOKO. 329 U.s. 223 (1946) 

denial of license applications for material fahe lwements; LBP-93-S. 37 NRC 101 0.13 (1993) 
Fewell Geotedmlca1 Engineering. lid. (Thomas E. Murray. Radiograpber). CU-92-S. 3S NRC 83. 84 

(1992) 
vacatioo of lower court decisloo wbeo a proccediDg becomes moot; CU-93-10. 37 NRC lOS (1993) 

F1ast v. Coben, 392 U.S. 83. 94 (1968) 
derivatioo of mootness doctrine; CU-93-8. 37 NRC ISS (1993) 

Florida Power and Ught Co. (Sl Lucie Nuclear Power P1aDt, UnilS 1 aDd 2). CU-89-21. 30 NRC 32S 
(1989) 

geographlc prmdmity as basls for .l3Dding 10 iDlen'elle fa operatiDg license ameudmcIIt proccediDgs; 
LBP-93-S. 37 NRC 106 (1993) 

resideDce 3S nu1es from a plaut for one week a IIIOIIth as basil for ItaDdiDg; LBP-93-8, 37 NRC 
m (1993) 

resldeuce requlmueDts for iulcnaJdoo fa opentIDg license exleDSloo proceediugs; LBP-93-I. 37 NRC 
10 (1993) 

Florida Power aDd Ught Co. (St Lucie Nuclear Power P\aut, Uults I aDd 2). CU-89-21. 30 NRC 32S. 
329-30 (1989) 

geognpbIc proximity as basls for ItlIDCIiD& 10 beneue; LBP-93-4, 37 NRC 83 (1993) 
Florida Power aDd Ught Co. (I'urkey PuiDl Nuclear 0euerItiD& P\aut, UailS 3 aDd 4), CU-91-S. 33 NRC 

238, 24().41 (1991) 
dismissal of appeal for fllilure 10 fi1c supponiuc brief; CU-93-lo, 37 NRC 198 (1993) 

Florida Power aDd Ught Co. (I'urkey PoiDt Nuclear GeuendD& P\aut, UailS 3 aDd 4), CU-91-13. 34 NRC 
ISS. 188 (1991) 

CommiIsIoa disaetiooary aDIbority 10 bold heariDp aDd permit participlllion fa proceediDP; 
CU-93-3.37 NRC 141 (1993) 

FrieDds of KcaeviIIe, IDe.. Y. FERC, SS9 F.2d 230, 234 (D.c. Cit. 1988) 
Iicemee', dIfm of future acMne efhca as basil for ~ boanI', fiDdiIII 0I1DOObIeU; 

CU-93-8, 37 NRC 186 (1993) 
FrieDds of KcaeviIIe, IDe.. Y. FERC, 8S9 F.2d 230, 234. 237 (D.c. Cit. 1988) 

poaa'biJity 01 future IICtion 01 Iicemee as baIs for IIIDOIIIeU excepdoa; CU-93-8, 37 NRC 188 
(1993) 

Georzia Power Co. (VoctJe E1cc:trIc: GeueratiDI P\aut, Uaits I aDd 2), AU.B-859. 2S NRC 23 (1987) 
jariJdic:lioa mer Issues wbeo appeala _ peadiD&; CU-93-8. 37 NRC ISS D.3 (1993) 

Georzia Power Co. (VoctJe E1cc:trIc: GeueratiDc PIaar, UDIts 1 aDd 2)' CU-92-3. 3S NRC 63. 66 (1992) 
Deed for Ippd\aIe 1Iricfs; CU-93-IO, 37 NRC 198 (1993) 

GeorzIa Power Co. (VoctJe Electric GeueratiDc P\aut, UailS 1 aDd 2). CU-92-3. 3S NRC 63. 67 (1992) 
CODII:Dt of IIppCI1IIa briefs; CU-93-10, 37 NRC 198 (1993) 

CloverumeDl of VIr&fD JsIauds Y. Gc:rean, S23 F.2d 140, 147 (3d Cr. 1975), cat. deuled, 424 U.s. 917 
(1976) 

IIIIIIlm 01 widell die ComnUsfoa ray tab: afIidaI DOtice; CU-93-3. 37 NRC 147 D.3O (1993) 
Gulf SIIIII:S Utilities Co. (RiYa' Bead SlBlioa, UulIS 1 aDd 2). AIAB-183. 7 AEC 222, 223-26 (1974) 

geognpbIc proximity as basil for atmdiD& 10 iDIavcDe; LBP-93-4, 37 NRC 83 (1993) 
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Hale v. Uniled StateS Department of Justice, 913 Fold 894, 898 u.S (10th Or. 1992), petition for cert. 
filed, No. 92·7433 (U.s. Ian. 28, 1993) 

showing necessary to establisb confidentiality of a source; lBP·93-10, 37 NRC 463 (1993) 
Ham1in Testing Laboratories, IDc~ 2 AEC 423, 428 (1964), aff'd, 357 F.2d 632 (6th Or. 1966) 

standard of bollCSty expec1ed of materials Iicemees; W·93-14, 37 NRC 427 (1993) 
Hedder v. Cleney, 470 U.S. 821 (1985) 

Commission authority to review Staff decision to take enforcement action; lBP·93-I, 37 NRC 18 
(1993) 

reviewability of directors' decisions; lBP.93-9, 37 NRC 444 (1993) 
Hicbnan v. Taylor, 329 U.S. 49S (1947) 

discovery rules regarding work product doctrine; lBP·93-I1, 37 NRC 472 (1993) 
Hicbnan v. Taylor, 329 U.S. 49S, SI1 (1947) 

attorney work product died as basis for refusal to answer interrogatories; lBP·93-3, 37 NRC 67 
(1993) 

Houston Ugbting and Power Co. (South Texas Project, Units 1 and 2), W-80-32, 12 NRC 281, 291 
(1980) 

Commission authority to consider applicant or licensee character in IicensiJlg decisions; lBP·93-S, 37 
NRC 101 (1993) 

Houston Ugbting and Power Co. (South Texas Project, Units 1 and 2), lBP·79-10, 9 NRC 439, 447-48 
(1979), afI'd, ALAB·549, 9 NRC 644 (1979) 

delDODSttation of injury in fact for standing to intervene in operating license extension proceeding; 
LBP·93·1, 37 NRC 11 (1993) 

Houston Ugbting and Power Co. (South Texas Project, Units I and 2), lBP·84-13, 19 NRC 659, 673-79 
(1984) 

Commission authority to consider applicant or licensee c:baracter in licensing decisions; lBP·93·S, 37 
NRC 101 (1993) 

Iewell Ridge Coal Corp. v. Mine Workers, 315 U.S. 161, 168-69 (1945) 
definition of ore; lBP·93-7, 37 NRC 288 (1993) 

Iosepb 1. MacktaI, W·89-12, 30 NRC 19, 23 0.1 (1989) 
justification required In request for oral argument; CU·93-2, 37 NRC S9 n.4 (1993) 

Kerr·McGee OIcmical Corp. (West CUcago Rare Earths Faci1ity), W-82.2, IS NRC 232, 269 (1982), 
aff'd lub noOL Oty of West CUcago v. NRC, 701 F.2d 632 (7th Or. 1983) 

NRC jurisdiction over nonradiological contamination; lBP·93-4, 37 NRC 92 n.S7 (1993) 
Kerr·McGee OIcmical Corp. (West CUcago Rare Earths Facility), lBP-86-4, 23 NRC 7S, 82 (1986) 

burden on party wbo seeb to apply attorney work product; lBP.93.3, 37 NRC 69 (1993) 
Kerr·McGee v. NRC, 903 F.2d I (D.C. Or. 1990) 

definition of byproduct material; lBP·93-7, 37 NRC 273 (1993) 
Leflore Broadcasting Co. v. R:C. 636 F.2d 454 (D.c. Or. 1980) 

denial of license applications for material falJe statements; lBP·93-S, 37 NRC 101 n.l3 (1993) 
Long Island Ugbting Co. (Iamesport Nuclear Power SIaIiOD, Units 1 and 2), ALAB·292, 2 NRC 631, 

6SO-S1 (197S) 
potential for delay of proceeding where late intenention petition is filed after Issuance of low·power 

license; CLl·93-4, 37 NRC 167 (1993) 
Long Island Ugbting Co. (Shoreham Nuclear Power SlaIion, Unit I), ALAB·903, 28 NRC 499, SOS 

(1988) 
components of fundamental flaw in an emergency preparedness plan; lBP·93-I, 37 NRC 32 (1993) 

Long Island Ugbtiog Co. (Shoreham Nuclear Power SlaIion, Unit I), W·86-I1, 23 NRC 577, S81 (1986) 
fundamental flaw standard for determining adequacy of emergeJlCY preparedness exercises; lBP·93-I, 

37 NRC 32 (1993) 
Long Island Ugbting Co. (Sboreham Nuclear Power SlaIion, Unit I), W·91·8, 33 NRC 461, 468 (1991) 

stayS of Commission decisions; CU·93·It, 37 NRC 263 (1993) 
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Long Island ughting Co. (Shordwn Nuclear Power Slalion. Uait 1). LBP-82-82, 16 NRC 1144. 1158 
(1982) 

applicability of ItIDrDey-diCDt privilege to discoYery of UDdcrIying facts from their lource; 
LBP-93-11. 37 NRC 473 (1993) 

Long Island Ugbting Co. (Shordwn Nuclear Power Slalion. Uait 1). LBP-82-82, 16 NRC 1144. 1159-62 
(1982) 

use of judicial interpretation of federal rule as guidaDce for Inrerpretation of analogous NRC rule; 
LBP-93-3. 37 NRC 68 (1993) 

LouisIana Power and Ught Co. (WaJerford Scum Electric SlaIion, Uait 3). CU-86-I. 23 NRC 1. 5 (1986) 
pendency of an Investigation as basis for a contention; LBP-93-9. 37 NRC 446 (1993) 

Lujan v. Defenden of Wi1dIife, 119 L Ed. ld 351. 364 (1992) 
showing necessary to establish Injury In fact for ItIIDding to IDterYeDe; LBP-93-4. 37 NRC BI. 82 

(1993) 
Maine Yanb:e Atomic Power Co. (Maine Yanb:e AtomIc Power SlaIion). ALAB-I61. 6 AEC 1003 (1973) 

compliance with NRC regu1alions as a prerequisite to safe operation of a nuclear power plant; 
DO-93-3. 37 NRC 121 (1993) 

Metropolitan Edison Co. (Ibrec Mile Island Nuclear SlaIion, Uait 1). ALAB-698. 16 NRC 1290. 1299 
(1982) 

litlgability of challenges to regulatory guides; LBP-93-7. 37 NRC 276 (1993) 
Metropolitan Edison Co. (Ibrec Mile Island Nuclear SlaIion, Uait 1). ALAB-772, 19 NRC 1193. 1206-08 

(1984); CU-8S-9. 21 NRC lIlB. 1136-37 (198S) 
Commission 8IIthority to consider applicant or licensee c:haracter In licensing decisions; LBP-93-5. 37 

NRC 101 (1993) 
Mississippi Power and Ught Co. (Grand Gulf Nuclear SIaIiOD, Uaits 1 and 2). ALAB-704. 16 NRC 1725. 

1727 0.2 (1982) 
effect of low-power license Issuance on late intenentlon; CU-93-4. 37 NRC 160 (1993) 

Murphy v. Hunt, 455 U.S. 47B. 481 (1982) 
definition of "mootoess"; CU-93-IO. 37 NRC 200 (1993) 

NaturlII Resources Defense Council. Inc. v. Ca11away. 524 F.2d 79. 92 (2d Cir. 1975) 
resumed operation as an Iltemalive to decommIsslooing; CU-93-3. 37 NRC 144 0.23 (1993) 

NaturlII Resources Defense Council. IDe. v. EPA. B59 F.ld 156. 213-14 (D.c. Cir. 198B) 
application of timely renewal doctrine in NRC proceediDgs; CU-93-IO. 37 NRC 202 0.39 (1993) 

North Carolina v. Rice, 404 u.s. 244. 246 (1971) 
test for mootDess; CU-93-IO. 37 NRC 200 (1993) 

Northeast Nuclear Energy Co. (Millstone Nuclear Power SlaIion, Uait 2). LBP-92-28. 36 NRC 202, 203. 
208-11 (1992) 

admissibility of conteDlions addressing amendments that would make operation safer; LBP-93-5. 37 
NRC lOS (1993) 

Northeast Nuclear Energy Co. (Montague Nuclear Power SlaIion, Uaits 1 and 2). LBP-75-19. 1 NRC 436. 
437 (197S) 

respollSloility to Inform parties of commmicatlons between Staff and licensee; CU-93-5. 37 NRC 
170 (1993) 

Northern Indiana Public Service Co. (BaiDy GeneratIng SIaIiOD, Nuclear-I). ALAB-619. 12 NRC 558. 564 
(1980) 

residence requirements for operating license extension proceedings; LBP-93-I. 37 NRC 12 (1993) 
Northern States Power Co. (Prairie Island Nuclear Generaling Plant, Uaits 1 and 2). ALAB455. 7 NRC 

41. 54 (197B). remanded on other grounds lOb nom. Minnesota v. NRC, 602 F.ld 412 (D.c. Or. 1979) 
applicability of Mease or controversy" requirement in NRC proceediDgs; CU-93-IO. 37 NRC 200 n.28 

(1993) 
applicability of mootDess doctrine in NRC proceedings; CU-93-8. 37 NRC IB5 (1993) 

Nuclear I\JeI Services IDe. (West VllIcy Reprocessing Plant). CU-75-4. 1 NRC 273. 275 (197S) 
weight given to good C8IISC in determining admISSI'bIlity of late-filed contentions; LBP-93-9. 37 NRC 

436 (1993) 
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Nuclear information Resource Service v. NRC, 969 Fold 1169 (D.c. Cir. 1992) 
reviewability of denials of section 2.206 petitions; LBP-93-9, 37 NRC 444.n.26 (1993) 
reviewability of enforcement actions under Part 52; LBP-93-I, 37 NRC 18 n.22 (1993) 

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), W-84-I2, 20 NRC 
249 (1984); W-84-I3, 20 NRC 267 (1984) 

litigability of effects of IirmlWlCOUS plant IlCCldeDt and eartbquab:; LBP-93-I, 37 NRC 34 (1993) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), W-86-I2, 24 NRC I, 

4-5 (1986) 
discretionary authority of Commission to grant a stay; LBP-93-8, 37 NRC 295 (1993) 

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), LBP-92-27, 36 NRC 
196 (1992) 

prerequisites to achieving party staluS; LBP-93-5, 37 NRC 106 (1993) 
Pacific Gas and Electric Co. (Slallislaus Nuclear Project, Unit 1), W-82-5, 15 NRC 404, 40S (1982) 

IreaImcnt of armouncement of witbdrawal of application as request for permission to withdraw 
application; W-93-7, 37 NRC 179 (1993) 

Pennell v. City of San Jose, 485 U.S. I, 7 (1988) 
weight given to petitioner's factual assertions when assessing Injury In fact; LBP-93-4, 37 NRC 82 

(1993) 
Petition for Emergency and Remedial Action, W-78-6, 7 NRC 400, 418 (1978) 

obligation of licensees to provide Commission with accurate and timely information; W-93-14, 37 
NRC 427 (1993) 

Petition for Emergency and Remedial Action, CU-78-6, 7 NRC 400, 421 (1978) 
defensc-in-depth concept for constIUCtion of nuclear power plants; DO-93-3, 37 NRC i 18 (1993) 

Philadelphia Electric Co. (Umericlt Generating Station, Units I and 2), ALAB-76S, 19 NRC 64S, 656-51 
(1984) 

obligation of parties to IDform board of relevant and maIeriaI new information; W-93-3, 37 NRC 
IS3 (1993) 

Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units I and 2), LBP-7S-22, I NRC 4SI, 
4S4-SS (1975) 

reliance on participation In another proceeding to demonsttale standing to Intervene; W-93-4, 37 
NRC 163 (1993) 

Portland General Electric Co. (Pebble Springs Nuclear Plant, Units I and 2), W-76-27, 4 NRC 610 
(1976) 

basis for grant of discretionary Intervention; W-93-12, 37 NRC 3S8 (1993) 
Portland General Electric Co. (Pebble Springs Nuclear Plant, Units I and 2), CU-76-27, 4 NRC 610, ' 

613-14 (1976) 
application of judicial concepts of standing In NRC proceedings; LBP-93-4, 37 NRC 80 (1993) 

Portland General Electric Co. (Pebble Springs Nuclear Plant, Units I and 2), CU-76-27, 4 NRC 610, 
614-17 (1976) 

Commission discretionary authority to bold bearings and permit participation in proceedings; 
CU-93-3, 37 NRC 141 (1993) 

Preiser v. Newldrlc, 422 U.S. 39S, 401 (1975) 
case or contru\'eny standard for mootness; CU-93-IO, 37 NRC 200 (1993) 

Process Gas CoIlSUUa1 Group v. U.S. Department of Agriculture, 694 Fold 728, 769 (D.c. Cir. 1981) 
range of alternatives to proposed action that DUSt be considered; W-93-3, 37 NRC 14S n.24 (1993) 

Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units I and 2), CU-8().IO, 11 
NRC 438, 442 (1980) 

Commission discretionary authority to bold bearings and permit participation In proceedings; 
CU-93-3, 37 NRC 141 (1993) 

Public Service Co. of New Hampshire (Seabrook Station, Unit I), CU-91-14, 34 NRC 261, 266-67 (1991) 
prerequisites to achieving party staluS; LBP-93-S, 37 NRC 106 (1993) 
tests for standing to Intervene In construction period recovery proceeding; LBP-93-1, 37 NRC 9 

(1993) 

1-13 



LEGAL CITATIONS INDEX 
CASES 

Public ServIce Co. of New Hampshire (Seabrook SllIIion, Unit I), 01·91.14, 34 NRC 261, 266-68 (1991) 
denial of standing where alleged Injury would DDt abate if challenged amendment were denied; 

01·93·10, 37 NRC 204 n.50 (1993) 
Public ServIce Co. of New Hampshire (Seabrook SllIIion, Unit 2), 01·84-6, 19 NRC 975, 977 (1984) 

effect of construction permit extension request on coostruction activities; 01·93-10, 37 NRC 202 
(1993) 

Public ServIce Co. of New Hampshire (Seabrook SllIIioD. Units 1 and 2), 01·77·8, 5 NRC 503, 516-17 
(1977) 

mpervisory authority of Commission to direct that rulings be referred to it; LBP·93·10, 37 NRC 458 
0.1 (1993) 

Public ServIce Co. of New Hampshire (Seabrook SllIIion, Units 1 and 2), 01·89-8, 29 NRC 399 (1989) 
risb of low·power operation; 01·93-2, 37 NRC 59 n.3 (1993) 

Public ServIce Co. of New Hampshire (Seabrook SllIIion, Units 1 and 2), 01·90-3, 31 NRC 219, 2S7 & 
0.59 (1990) 

criteria for grant of a stay pending appeal; LBP·93-8, 37 NRC 295 (1993) 
Public ServIce Co. of New Hampshire (Seabrook SllIIioD. Units 1 and 2), LBP·83-17, 17 NRC 490, 

493-94 (1983) 
applicabt1ity of attorney work product to contention basis; LBP.93-3, 37 NRC 69 (1993) 

Public ServIce Co. of New Hampshire (Seabrook SllIIion, Units 1 and 2), LBP-83-17, 17 NRC 490, 
494-95 (1983) 

usc of judicial Interprellllion of feden!J rule as guidance for Interpretation of analogous NRC rule; 
LBP·93·3, 37 NRC 68 (1993) 

Public ServIce Co. of New Hampshire (Seabrook SllIIion, Units 1 and 2), LBP·83-17, 17 NRC 490, 495 
(1983) 

burden on party asserting attorney work product privilege; LBP·93-3, 37 NRC 69 (1993) 
Public ServIce Co. of New Hampshire v. NRC, 582 F.ld 77 (1st Cr. 1978) 

NRC authority to impose license conditions related to nomadiological environmental bazards; 
DD-93-7, 37 NRC 310 (1993) 

Public ServIce Co. of New Hampshire v. NRC, 582 F.ld 77, 82 (1st Cr. 1978) 
scope of NRC discretionary authority; LBP·93-7, 37 NRC 289 (1993) 

Reeve Aleutian Airways, Inc. v. United States, 889 F.2d 1139, 1143 (D.c. Cr. 1989) 
negative publicity as basis for overcoming board', finding of mootness; 01·93·8, 37 NRC 187 

(1993) 
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989) 

prooeduraI constraints on agency decisionmaJdng proCelS; LBP·93-4, 37 NRC 93 (1993) 
Roe v. Wade, 410 U.s. 113, 125 (1973) 

review stages at which mootness doctrine Is applicable; 01·93-10, 37 NRC 200 (1993) 
Sacramento Municipal Utility Disttict (Rancho Seco Nuclear Generating SllIIion), 01·92·2, 35 NRC 47, 56 

(1992) 
application of judicial concepts of standing In NRC proceedings; LBP·93-4, 37 NRC 80 (1993) 

Safc Energy Coalition of Michigan v. NRC, 866 F.ld 1473 (D.c. Cr. 1989) 
revicwability of directon' decisions; LBP·93-9, 37 NRC 444 (1993) 

Safety Ught Corp. (Bloomsburg Site Dccontamioation), 01·92·9, 35 NRC 156, 158 (1992) 
standard for discretionary interlocutory review; 01·93-13, 37 NRC 421 (1IY.tJ) 

Safety Ught Corp. (Bloomsburg Site Dccontamioation and Ucense Renewal Denials), 01·92-13, 36 NRC 
79, 8S (1992) 

standard for discretionary Interlocutory review; 01·93·13, 37 NRC 421 (1993) 
Safety Ught Corp. (Bloomsburg Site Dccontamioation and Ucense Renewal DenIaI), 01·92·13, 36 NRC 

79, 89·91 (1992) 
consolidation of proceedings involving substantially different facts; 01·93·8, 37 NRC 185 (1993) 

San Luis Obispo Motben for IUce v. NRC. 751 F.2d 1287 (D.c. Cr. 1984), reh'g granted, 760 F.ld 
1320 (D.c. Cir. 1985), aff'd, 789 F.2d 26 (D.c. Cr. 1986) 

Iitigabt1ity of effects of silIllltaneous plant accident and earthquake; LBP·93-1, 37 NRO 34 (1993) 
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Securiliea &: ExdwIge Commission Y. Dreuer IDdustries, IDe., 623 F.2d 1368, 1378-79 (D.c. Or. 1980) 
prejudice to applicant', defense In a1miDal prosecution IS poIIIIds for • Illy; LBP·93-8, 37 NRC 

29S (1993) 
Securiliea &: ExdwI&e Commission Y. SIOIIII, 436 U.s. 103, 109 (1978) , 

applicability of IDOOtJIeSS when an agency', order DO longer bas effect; W·93-8, 37 NRC ISS 
(1993) 

beariol ricta where Issues are moot; W.93-IO, 37 NRC 20S (1993) 
Securiliea &: Eubaoge Commissioo Y. Sloan, 436 U.s. 103, 109-10 (1978) 

cIrcumstaDces In wbicb IDOOtJIeSS euepcion Is applied; W·93-8, 37 NRC 187 (1993) 
Sholly Y. NRC, 651 F.2d 780, 787 (D.c. Or. 1980), WCIIed and reIDIIIded, 4S9 u.s. 1194, WCIIed and 

muaoded to !he NRC IS 1IlOO(, 706 F.2d 1229 (D.c. Or. 1983) 
beariq riebts where Issues are moot; W·93-IO, 37 NRC 20S (1993) 

Siepl Y. AEC, 400 F.2d 778, 783 (D.c. Or. 1968), celt. deoied, 439 U.S. 1046, 99 S. a. 721, S8 L 
Ed. 2d 70s (1978) 

scope of NRC discretionary autbority; LBP·93-7, 37 NRC 2S9 (1993) 
SilllDll Y. Eulml KeoIucty Welfare Ri&bts Orpoizatioo, 426 U.s. 26, 44-4S (1976) 

establlsbmeot of c:ausarion and redressability when • petitioner Is c:halleociol leplity of lO'Uomeot 
recuJ,alioo of aomeooe else; LBP·93-4, 37 NRC 81 0.20 (1993) 

Soulhem I'IIeific Terminal Co. Y. Io!mtaIe Commerce Commissioo, 219 u.s. 498, SIS (1911) 
applicability of IDOOtJIeSS when an agency', order DO loop bas effect; W·93-8, 37 NRC ISS 

(1993) 
euepcioo to IDOOtJIeSS docuiDe; ru·93-IO, 37 NRC 20S (1993) 

SIIIemeDt of Policy on Cooduct of Uc:eosioc Proccediop. W-8I-B, 13 NRC 452, 456 (1981) 
CommIuloo policy DO IdIIemeot .-mellb; DD-93-12, 37 NRC 486 (1993) 

SyoaIloy Corp. Y. Gray, 142 F.R.D. 266, 269 (D. De1. 1992) 
waI\U of priviJece by diacIosure of doc:umeoIs; LBP·93-II, 37 NRC 47S 0.14 (1993) 

TeJIIII:Uee VIIIey Aulbority (Browoa Peny Nuclear PIaoI. UailS I, 2, and 3), ALAJJ.677, IS NRC 1387, 
1394 (1982) 

oblipdoo of parties to Ioform board of relcwot IIIId maIaiaI DeW lofonDatioo; ru·93-3, 37 NRC 
IS3 (1993) 

Teooeuec VIIIey Aulbority (Walls Bill" NucleIr PIaot, UailS I and 2), ALAB-413, S NRC 1418, 14~21 
(1977) 

Commissloo discretionary authority 10 bold bearlnp and permil partidpadoo 10 proceediop; 
ru·93·3, 37 NRC 141 (1993) 

Tens Utilities Electric Co. (Comauc:be Peak SICIDl Electric SIaIiOo, Uail I), W-86-4, 23 NRC 113, 
117·18 (1986) 

reISOOS for requlriol apeci6caJioo of coostructioo completioo dales; W·93-IO, 37 NRC 201 0.34 
(1993) 

Texas Utilities Electric Co. (Comauc:be Peak SICIDl Electric SlaIioo, Uail I), W-86-4, 23 NRC 113, 120 
o.S (1986). aff'd sub oom. Ctizeos Aasociadoo for Souud EoercY Y. NRC, 821 F.2d 72S (D.c. Or. 
1987) 

effect of alIow101 coostructioo permil 10 expire wilbout requestiol an exteosioo; W·93-IO, 37 NRC 
201 0.3S (1993) , 

Texas Utilities Electric Co. (Comaodle Peak SICIDl Electric SlaIioo, Uail 2), W·92-I, 3S NRC I, 6 
(1992) 

forum for relief wlleo full-power operaliog Iiceose bas issued; W·93·IO, 37 NRC 20S (1993) 
Texas Utilities Electric Co. (Comauc:be Peak SICIDl Electric Slalioo, Uail 2), W-93-4, 37 NRC 156 

(1993) 
coosIclentioo of timelioeaa of COIIIeotioos prior 10 coosiderlnl Ihdr validity and .tmi1Sl"bi1ity; 

LBP·93-9, 37 NRC 437 (1993) 
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Texas Utilities Electric Co. (Comanche PWt Steam Electric Station, Unit 2), CU-93-4, 37 NRC 156, 
160-62 (1993) 

forum for'relief when fun-power operating license bas Issued; CU-93-IO, 37 NRC lOS (1993) 
Texas Utilities Electric Co. (Comanche PWt Steam Electric Station, Unit 2), CU-93-ll, 37 NRC 251, 259 

(1993) 
resolution of concerns about restrictiw: language In settlement agreements; 00-93-12, 37 NRC 487, 

488 (1993) 
Texas Utilities Electric Co. (Comanche PWt Steam Electric Station, Units 1 and 2), CU-88-12, 28 NRC 

60S, 609-12 (1988), as modified, CU-89-6, 29 NRC 348 (1989) 
failure to meet criteria for late intetvention; CU-93-4, 37 NRC 159 (1993) . 

Texas Utilities Electric Co. (Comanche PWt Steam Electric Station, Units 1 and 2), CU-88-12, 28 NRC 
605, 611 (1988) • 

standard for admission of contentions addressing correctiw: action program deficiencies; CU-93-II, 37 
NRC 260 (1993) 

Texas Utilities Electric Co. (Comanche PWt Steam Electric Statioo, Units 1 and 2), CU-92-I, 35 NRC I, 
6 u.S (1992) 

effect of low-power license issuance on late Intervention; CU-93-4, 37 NRC 160 (1993). 
standard for grant of a bearing prior to operating license issuance; CU-93-1, 37 NRC 3 (1993) 

Texas Utilities Electric Co. (Comanche PWt Steam Electric Station, Units I and 2), CU-92-12, 36 NRC 
62, 68-69 (1992) 

justification required In request for oral argument; CU-93-2, 37 NRC 59 0.4 (1993) 
Texas Utilities Electric Co. (Comanche PWt Steam Electric Station, Units 1 and 2), CU-92-I2, 36 NRC 

62, 70 (1992) 
consideration of timeliness of contentions prior to considering their validity and admissibility; 

LBP-93-9, 37 NRC 437 (1993) 
Texas Utilities Electric Co. (Comanche PWt Steam Electric Station, Units 1 and 2), 00-93-3, 37 NRC 

113 (1993) 
Tbermo-Lag combusu"bility; LBP-93-9, 37 NRC 443 (1993) 

Texas Utilities Electric Co. (Comanche PWt Steam Electric Station, Units 1 and 2), LBP-88-18B, 28 NRC 
103 (1988) 

restrictiw: language In settlement agreements; CU-93-11, 37 NRC 261 (1993) 
Transwestem Pipeline Co. v. FERC, 897 F.2d 510, 515 (D.C. Or. 1990) 

standard for dismissal of appeal on mootoess grounds; CU-93-10, 37 NRC 200 (1993) 
Thlsa Gamma Ray, lac., LBP-91-40, 34 NRC 297, 305 (1991) 

aggregation of lew:1 IV violations; LBP-93-1, 37 NRC 19 (1993) 
Union of Concerned Scientists v. AEC, 499 F.2d 1069 (D.c. Cit. 1974) 

litigability of cbaI1enges to regulatory guides; LBP-93-7, 37 NRC 272 (1993) 
Union of Concerned Scientists v. NRC, 920 F.2d SO (D.c. ar. 1990) 

contendon requirement for Intetvention; LBP-93-1, 37 NRC 13 (1993) 
showing of genuine dispute with applicant on material Issue of law of fact; CU-93-12, 37 NRC 362 

(1993) 
United States v. 22.80 Acres of Land, 107 F.R.D. 20, 22 (N.D. CaL 1985) 

applicability of attorney-client privilege to discovery of underlying facts from their source; 
LBP-93-11, 37 NRC 473 (1993) 

United States v. Diaz, 690 F.2d 1352, 1351-58 (lIth Cit. 1982) 
definition of "material statement"; 00-93-1, 37 NRC 46 (1993) 

United States v. Eight Thousand Eight Hundred and Fifty Dollars In United States Currency, 461 U.S. 555 
(1983) 

focus of good-cause determination in stay request; LBP-93-6, 37 NRC 214 (1993) 
United States v. Eight Thousand Eight Hundred and Fifty Dollars In United States Currency, 461 U.S. 

555, 564 (1983) 
four-factor test for grant of a stay; LBP-93-10, 37 NRC 460 (1993) 
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United Stares v. Forty-Scven Thousand N"me Hundred Eighty Dollars in Canadian Currency, 804 F.2d 
lOSS, 1089 (9tb Cit. 1986), cctt. denied, 481 U.S. 1072 (1987) 

effect of civil adjudication on civil investigation as basis for stay of disco~ in civil proceeding; 
LBP-93-10, 37 NRC 46().61 (1993) 

United Stares v. Kordel, 397 U.s. 1, 90 S. Ct. 763 (1970) 
prejudice 10 applicant'S defense In aiminal prosecution as grounds for a stay; LBP-93-8, 37 NRC 

295 (1993) 
United Stares v. Lopez, 728 F.2d 1359, 1362 (llIh Cit.), cctt. denied, 469 U.s. 828 (1984) 

relevance of material false stalement 10 licensing; CU-93-14, 37 NRC 428 n.4 (1993) 
United Stares v. Lueben, 838 F.2d 751, 754 (5th Cit. 1988) . 

sanctions for false stalement made 10 U.S. agencies; CU-93-14, 37 NRC 428 (l993) 
United Stares v. McIntosh, 6S5 F.2d SO, 82-83 (5th Cit. 1981), cctt. denied, 455 U.S. 948 (1982) 

relevance of material false stalement 10 Iiccosing; CU-93-14, 37 NRC 428 0.4 (1993) 
United Stares v. Munsingwear, Inc., 340 U.S. 36 (1950) 

vacation of decision on mootness grounds; CU-93-10, 37 NRC 197 (1993) 
United Stares v. Munsingwear: Inc., 340 U.S. 36, 3941 (1950) 

vacation of lower court decision wben a proceeding becomes moot; CU-93-10, 37 NRC 20S (1993) 
United Stares v. Noble, 422 U.S. 225, 239 (1975) 

disclosure principles In civil and administrative proceedings; LBP-93-11, 37 NRC 474 (1993) 
UnitCd Stares v. Premises Located at Route 13, 946 F.2d 749, 755 (11th Cit. 1991) 

effect of civil adjudication on civil investigation as basis for stay of disco~ in civil proceeding; 
LBP-93-10, 37 NRC 46().61 (1993) 

United Stares v. Weinstock. 231 F.2d 699, 701 (D.c. Cit. 1956) 
definition of Mmatcrial staleme~; D0-93-1, 37 NRC 46 (1993) 

United Stares Department of 1ustice v. Landano, 124 I.. Ed. 2d 84 (1993) 
implication of confidentiality oecessary for extension of stay of discovery; LBP-93-10, 37 NRC 460 

(1993) 
United Stares Department of 1ustice v. Landano, 61 U.S.I.. W. 4485 (U.S. May 15, 1993) 

basis for continuing stay of enforcement proceeding; CU-93-13, 37 NRC 420 (1993) 
Valley Forge C!ristian College v. Americans United for Separation of Crurch &; State, Inc., 454 U.S. 464, 

4n (1982) 
components of Injury in fact; LBP-93-4, 37 NRC 81 (l993) 

Vennont YanI= Nuclear Power Corp. (Vermont YanI= Nuclear Power Station), ALAB-138, 6 AEC 520, 
528 (1973) 

function of NRC rules 10 assure protection rather than define it; DO-93-j, 37 NRC 121 (l993) 
Vennont YanI= Nuclear Power Corp. (Vermont YanI= Nuclear Power Station), ALAB-179, 7 AEC 159, 

183 (1974) 
requirements for service of documents on Intervenors; CU-93-3, 37 NRC 153 0.47 (1993) 

Vermont YanI= Nuclear Power Corp. (Vermont YanI= Nuclear Power Station), LBP-90-6, 31 NRC 85, 
94-95 (1990) 

scope of litigable issues in operating license extension proceedings; LBP-93-1, 37 NRC 14, 30 (1993) 
Vennont YanI= Nuclear Power Corp. v. NRDC, 435 U.S. 519, 535-36 (1978) 

responsibility of intervenors 10 structure their participation so that it Is meaningful; CU-93-3, 37 
NRC 147 0.31 (1993) 

Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-324, 3 NRC 347, 
358, aff'd, CU-76-22, 4 NRC 480, 486 (l976) 

sanctions for false stalement made 10 U.S. agencies; CU-93-14, 37 NRC 428 (1993) 
Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 57 

(1979) 
geographic proximity as basis for ~tanding 10 Intervene in operating license amendment proceedings; 

LBP-93-5, 37 NRC 106 0.30 (1993) 
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VargIDla Eleclric and Power Co. (Nor1b Alma Power Station, UallI I and 2), W-76-22, 4 NRC 480 
(l976), aff'd. 571 F.2d 1289 (4Ib Cit. 1978) 

mareriality of ItaIImIeIIII and omissioas of luformalioo; W-93-14, 37 NRC 427-28 (1993) 
VargIDla Eleclric and Power Co. (Nor1b AIIIIll Power Station, UallI I and 2), W-76-22, 4 NRC 480, 487 

(l976), aff'd lOb DOm. VargIDla Eleclric and Power Co. v. NRC, 571 F.2d 1289, 1291 (4Ib Cit. 1978) 
clelialdoo of "mab:riaI 1lalemeDt"; 00-93-1, 37 NRC 46 (1993) 

V •• Eleclric and Power Co. v. NRC, 571 F.2d 1289 (4Ib Cit. 1978) 
dcaIaI of Iic:eme Ipplicalioas for IDIIl£riaI fIlse 1IaIemeIIts; LBP-93-5, 37 NRC 101 a.13 (1993) 

WarIh v. SelcIiD. 422 U.s. 490, 50S (1975) 
establlsbmeot of causatioo and redressability wIleD • petidoaer Is dJaIIeDglng leplity of goYenIIIIeIIt 

RgulaliOO of _ else; LBP-93-4, 37 NRC 81 n.2O (1993) 
WuhiDgton Public Power Supply S)'I1mI (WPPSS Nuclear Project No.2), 00-84-7, 19 NRC 899, 923-24 

(1984) 
ItaDdanf for instillltioo of sbow-cause proc:eediDp; 00-93-1, 37 NRC SO (1993); 00-93-2, 37 NRC 

54 (1993); 00-93-3, 37 NRC 133 (1993); 00-93-4, 37 NRC 236 (1993); 00-93-5, 37 NRC 244 
(1993); OD-~, 37 NRC 248 (1993); 00.93-7, 37 NRC 312 (1993); 00.93-8. 37 NRC 345 
(1993); 00-93-9, 37 NRC 379 (1993); 00-93-10. 37 NRC 401 (1993); 00-93-11, 37 NRC 418 
(1993); 00-93-12, 37 NRC 491 (1993); 00-93-13, 37 NRC 514 (1993) 

WasbIDgton Public Power Supply SysllClll (WPPSS Nuclear Project No.3), ALAB-747, 18 NRC 1167, 
1175-77 (1983) 

forum for Iidpdoo of mainlr!llllDCe and aundIIance prognm coocerJIS; LBP-93-I, 37 NRC 18 (1993) 
WasbIDgton Public Power Supply SysIICIII (WPPSS Nuclear Project No. 3)' ALAB-7~, 18 NRC 1167, 

11110-81 (1983) 
sbowiD& necessary on ocbcr facIon where cood' cause for IaIe filing Is DOt sbowD; W-93-4, 37 NRC 

166 (1993) 
WasbIDgton Public Power Supply S)'I1mI (WPPSS Nuclear Project NOI. 1 IDd 2), W-82-29, 16 NRC 

1221, 1230 (1982) 
effect of COIISInJcIion permit extension request on COIIS1nIction IICIivides; W-93-IO, 37 NRC 202 

(1993) 
Wdaslda v. Bradford, 423 U.s. 147, 149 (1975) 

drcumstances fa which mootaess eueplion Is 1ppUed; W-93-8, 37 NRC 187 (1993) 
Welastoct v. Ualled Swu. 231 F.2d 699, 701.()2 &: a.6 (D.c. Cit. 19S6) 

WlCtioas for fllse ItaIemeDts made 10 U.s. ageacies; W-93-14, 37 NRC 428 (1993) 
Westiagbouse Elec:aic Corp. v. Republic of !he Pbilippiaes.. 951 F.2d 1414, 1427-30 (3d Cit. 1991) 

WIIi~ of privilege by cIiscIosme of cIoc:ume1Its; LBP-93-II, 37 NRC 475 (1993) 
WestmorcIaad v. Natioaal Tnnsportadoo Safety Board. 833 P.2d 1461, 1462 (11th Cr. 1987) 

IIaDdard for clismlaal of appeal 00 mootaess crouads; W-93-IO, 37 NRC 200 (1993) 
Weatmordaad v. Natioaal Tnnsportadoo Safety Board. 833 F.2d 1461, 1463 (11th Cit. 1987) 

IiCCDSCe" claim of fulUre IIIhene effects u basi, for CMrtOmiag board', fiadiag of mootaess; 
W-93-8. 37 NRC 186 (1993) 

WlICOIIIia Elec:aic Power Co. (PoInt Beach Nuclear PIaDr. UallI 1 and 2), ~ 15 NRC m, 278 
(1982) 

reaponslbtuties of parties for laaclequades fa briefs; W-93-3, 37 NRC 143 a.17 (1993) 
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10 c.F.R. Part 2 
standard far grant of a beariDg priar to operating license issuance; 01-93-1. 37 NRC 3 (1993) 

10 c.F.R. 2.4 
construction permit as a license; 01-93-10. 37 NRC 202 0.38 (1993) 

10 c.F.R. 2.102(a) 
responsibility to Worm paniea of CODIJDIJIlcations between Staff and licensee; 01-93-5. 37 NRC 170 

(1993) 
10 c.F.R. 2.107(a) • 

scope of Commission authority ova' witbdrawals of applications; 01-93-7. 37 NRC 179 (1993) 
10 c.F.R. 2.109 -

applicability of automatic exlCnsion provisions; 01-93-11. 37 NRC 263 (1993) 
application of timely reDeW1II doctrine to application far exlCnsion of construction completioo dale; 

01-93-10.37 NRC 201 (1993) . 
10 c.F.R. 2.109(a) 

effect of pending license exlCnsioo request 00 expiratioo of license; 01-93-10. 37 NRC 202 (1993) 
mooIDeSS of stay request; CLI-93-11. 37 NRC 2S4 (1993) 

10 c.F.R. 2.201(c) 
Staff authority to make orden immediately effective; CLI-93-8. 37 NRC 183 (1993) 

10 c.F.R. 2.202 
revocatioo of materials license far failurc to pay annual fee; LBP-93-2, 37 NRC 62 (1991) 
shutdown of facilitiea nslng Tbermo-Iag fire barriers, denial of request for; DO-93-3. 37 NRC 133 

(1993) 
standard far instirution of show-cause proceedings; DO-93-I. 37 NRC SO (1993); DO-93-2, 37 NRC 

54 (1993); DO-93-4. 37 NRC 236 (1993); DO-93-5. 37 NRC 244 (1993); DO-93-7. 37 NRC 312 
(1993); DO-93-9. 37 NRC 379 (1993); DO-93-I2, 37 NRC 491 (1993); DO-93-13. 37 NRC 514 
(1993) 

10 c.F.R. 2.202(b) , 
failurc to answer charges IUppOrting revocation order as basis far dismissal of bearing request; 

LBP-93-2, 37 NRC 62 (1991) 
10 c.F.R. 2.202(c)(2) 

ameudmcDt of; CLI-93-8. 37 NRC 188 (1993) 
10 c.F.R. 2.202(c)(2)(i) 

failurc to invoke procedure to chaJlenge immediate effectiveness of stay; LBP-93-IO. 37 NRC 464 
(1993) 

licensee right to COnICs! immediate effectiveness of IUSpCnsion order; LBP-93-6. 37 NRC 211 0.9. 216 
(1993) 

10 c.F.R. 2.202(c)(2)("li) 
good-cause burden far exlCnsioo of stay; LBP-93-IO. 37 NRC 460 (1993) 
stay of discovery in civil prooeeding because of criminal investigatioo; LBP-93-10. 37 NRC 458 (1993) 
stay of enforcement proceeding. Staff motion for; LBP-93-6, 37 NRC 209. 212, 213 •. 216. 222 n.S3 

(1993) 
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10 c.F.R. 2202(d) 
effectiw:ness of order terminating proceeding; LBP·93-2, 37 NRC 63 (1991) 

10 c.F.R. 2203 
Commission policy on settlement agreemeDl3; 00-93-12, 37 NRC 486 (1993) 

10 c.F.R. 2204 
Staff authority to make orders Immediately effectiw:; Cll·93-8. 37 NRC 183 (l993) 

10 c.F.R. 2205 
Commission policy on settlement agreemeDl3; 00-93-12, 37 NRC 486 (1993) 

10 c.P.R. 2206 
effect of pending petition on Intenention In license amendment case; LBP·93-5. 37 NRC 98 n.2 (1993) 
emergency·related c:oncerns at Turlccy PoInt following Hurricane Andrew; 00-93-4. 37 NRC 226-37 

(1993); 00-93-13. 37 NRC 494-515 (1993) 
false and misleading information by security personnel at PermI; 00-93-6. 37 NRC 246-49 (1993) 
fire protection concerns at nuclear power plants; 00-93-11. 37 NRC 408-18 (l993) 
forum for cba1Ienges to operating license that bas been Issued; Cll·93-4. 37 NRC 160 (1993) 
forum for litigation of maintenance and sund11ance program concerns; LBP.93-1. 37 NRC 17 (1993) 
forum for obtaining relief after Issuance of a full·power license; Cll·93-10. 37 NRC 205 (1993) 
misrepresentations In transfer of control; 00-93-8. 33 NRC 315-46 (1993) 
offslte transport of liquid raffInate fertili=. health and safety risks; 00-93-7. 37 NRC 304-13 (1993) 
pending proceeding as basis for stay request; LBP·93-8. 37 NRC 298 n.l0 (1993) 
radiation exposun: concerns about decontaminatiOn facility; 00-93-9. 37 NRC 366-80 (1993) 
restrictiw: clauses In OWDenhip transfer agreements; Cll·93-11. 37 NRC 2S6-S7 (1993) 
restrictiw: settlement agreemeDI3 for Comancbc Peak; 00-93-12, 37 NRC 478-92 (1993) 
review and certification of pipe support systems at Comancbe Peak; 00-93-1. 37 NRC 40-51 (1993); 

00-93-2, 37 NRC 52-54 (1993) 
reviewability of directors' decisions; LBP·93-9. 37 NRC 444 (1993) 
safety c:oncerns about Nine Mile Point Station; 00-93-10. 37 NRC 382-401 (1993) 
ItaDdard for Instiwtion of show-canse proceedings; 00-93-6. 37 NRC 248 (1993) 
Tbermo-lag fire bamel'S. adequacy of; 00-93-3. 37 NRC 114-34 (1993) 
treatment of stay request as petition for immediate enforcement action; Cll.93-2, 37 NRC 58 (1993) 

10 c.F.R. 2206(c)(I) and (2) 
Commission authority to review Staff decision to take enforcement action; LBP·93-1. 37 NRC 18 

(1993) 
10 c.F.R. 2701 

applicability to information passed between Staff and a licensee; Cll·93-3. 37 NRC 152 n.46 (1993) 
definition of "party"; Cll·93-3. 37 NRC 152 n.45 (1993) 

'10 c.F.R. 2701(b) 
entitlement of intervenor to service of documents; Cll·93-3. 37 NRC 152 (1993) 

10 c.F.R. 2710 
cause for extension of time for filing contentions; Cll·93-5. 37 NRC 170 (1993) 

10 c.F.R. 2712 
definition of "party"; Cll·93-3. 37 NRC 152 n.45 (l993) 

10 c.F.R. 2714 
amendment of; CU·93-3. 37 NRC 142 n.15 (l993) 
fiw: facton to be addressed by late-filed cba1Ienges to technical specifications; LBP·93-t. 37 NRC 19 

(l993) 
pleading requirements for admissibility of contentions; CU·93-3. 37 NRC 140 (l993) 
standing and contention requirements for Intenention; CU·93·3. 37 NRC 141 (l993) 

10 c.F.R. 2714(a) 
organization of a petition that complies with; CU·93-3. 37 NRC 142 (1993) 

10 c.F.R. 2714(aXl} 
avoidance by intenenor; LBP·93-3. 37 NRC 67 (1993) 
facton to be addressed by 1ate-filed bearing requests; LBP·93-2, 37 NRC 63 (1991) 
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five-factor lest for admission of laic-filed contelltions; LBP-93-9. 37 NRC 436 (1993) 
10 CP.R. 2. 714(a)(1)(i) 

satisfaction of timeliDcss aiteria of section 2. 734(a)(1) as demonstration of good cause for late-filed 
intervention petition; a.I-934. 37 NRC 162 n.2 (1993) 

10 CP.R. 2.714(a)(1)(i)-(v) 
applicability 10 supplemental or amended contentions based on Staff environmental review documents; 

a.I-93-12. 37 NRC 361-63 (1993) 
aiteria 10 be addressed by amended eontenIions based on changed da!a in environmental reports; 

a.I-93-3. 37 NRC 154 (1993) 
failure 10 addn:ss five factors for la1e intervention; a.I-93-11. 37 NRC US (1993) 
five factors 10 be addn:ssed by laic intervention petition; a.I-93-2. 37 NRC S8 (1993); a.I-934. 37 

NRC 163 (1993); a.I-93-11. 37 NRC 2SS (1993) 
five-factor lest for laic intervention by intervenor who bas withdrawn; a.I-93-1. 37 NRC 3 (1993) 
laic intervelltion requirement for nonparty seeking stay of licensing; a.I-93-11. 37 NRC 2S4-SS (1993) 

10 CP.R. 2.714(a)(1)("ili) 
relationship of Msignificance" and "materially different result" aiteria 10 petitioner's ability 10 contn"bute 

10 a sound reeord; a.I-934. 37 NRC 162 n.2 (1993) 
10 CP.R. 2.714(a)(I)(v) 

consideration of delay factor in filing a separate motion 10 reopen; a.I-934. 37 NRC 162 (1993) 
10 CP.R. 2.714(8)(2) 

evidentiary support required for contentions; LBP-93-3. 37 NRC 67 (1993) 
reliance on participation in another proceeding 10 demonstrate standing to intervene; a.I-934. 37 NRC 

162 (1993) 
10 CP.R. 2.714(a)(3) 

deadline for amendment of contentions; a.I-93-3. 37 NRC 1S3 (1993) 
10 CP.R. 2.714(b) 

pleading requiremen!3 for contentions; a.I-93-3. 37 NRC 142. ISO (1993) 
requin:men!3 for admission of contentions; LBP-93-9. 37 NRC 436 (1993) 

10 c.F.R. 2.714(b)(1) 
contention requirement for intervention; LBP-93-1. 37 NRC 13 (1993) 

10 c.F.R. 2. 714(b)(2) 
admisst"ility of management c:baracter and competence contentions; LBP-93-S. 37 NRC lOS (1993) 
admission of contention alleging material omissions from amendment application; LBP-93-S. 37 NRC 

104 (1993) 
basis for environmental contentions prior to issuance of Staff environmental review; LBP-93-9. 37 NRC 

440 (1993) 
denial of intervention petition for failure 10 submit admiSSl"1e contention; a.I-93-10. 37 NRC 19S 

(1993) 
evidentiary support required for contentions; a.I-93-3. 37 NRC lSI (1993) 
existence of materia1 issue of law or fact with respect 10 supplemented decommissioning plan; a.I-93-3. 

37 NRC ISO (1993) 
incorporation of original petition by reference in supplement 10 petition; a.I-93-3. 37 NRC 142 (1993) 
pleading requiremen!3 for contention dealing with emergency preparedness issues; LBP-93-I. 37 NRC 33 

(1993) 
10 c.F.R. 2.714(b)(2)(i)-("ili) 

pleading requiremen!3 for latc-filed contentions; a.I-93-11. 37 NRC 2SS (1993) 
10 c.P.R. 2.714(b)(2)("Li) 

evidentiary support required for contentions; LBP-93-3. 37 NRC 67 (1993) 
10 CP.R. 2.714(b)(2)("ili} 

amendment of contentions based on changed da!a In environmental reports; a.I-93-3. 37 NRC 154. ISS 
(1993) 

good cause for laic filing of contentions based on Staff environmental review documents; a.I-93-I2. 37 
NRC 361-63 (1993) 
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specificity requliM of allegations In COIIIcDtions; LBP-93-S. 37 NRC 103 (1993) 
ataDdard for cballeDge to environmental report; CU-93-3. 37 NRC 147 (1993) 

10 c.F.R. 2.714(d) 
pleading requimnents for COD!entions; CU-93-3. 37 NRC 142, ISO (1993) 
requimnents for admission of COIIIeDIions; LBP-93-9. 37 NRC 436 (1993) 

10 c.F.R. 2. 714(d)(1) 
IIaDdlDg rcqulmnents for IaIe intermIIion; CU-93-II. 37 NRC 255 (1993) 

10 c.F.R. 2.714(d)(2)(u) 
admIwDllity of COIIIeDIion that would DOt entitle petitioner to relief. naI if pnnen; CU-93-3. 37 NRC 

142 (1993) 
10 c.F.R. 2.714a 

appeal of intermIIion order; LBP-93-I. 37 NRC 38 (1993) 
dismissal of appeal for f8J1ure to fiJe I1IppOI'Iing brief; CU-93-IO. 37 NRC 198 (1993) 
Iic:ensee eppeal of iDtenention order; CU-~. 37 NRC 172 (1993) 

10 c.F.R. 2.714a(c) 
appeal of intermIIion ordei; LBP-93-I. 37 NRC 38 (1993) 

10 c.F.R. 2.715(c) 
participation of state public utilities commission DDder; LBP-93-1. 37 NRC 36. 37 (1993) 

10 c.F.R. 2.716 
consolidation of proceedings involving substantial1y different facts; CU-93-8. 37 NRC 185 (1993) 

10 c.F.R. 2.718 
case ID8II8geIIICIIt authority of Iicell5ing boards; LBP-93-8. 37 NRC 299 (1993) 

10 c.F.R. 2.718(1) 
certification of request for exll:lI5ion of silty to Commission; LBP-93-IO. 37 NRC 458 (1993) 
discretionary refcrraI of rulings to CommIssion; LBP-93-t O. 37 NRC 458 0.1. 468 (1993) 

10 c.F.R. 2. 720(b) 
release of information subject to a protective order; LBP-93-9. 37 NRC 452 (1993) 

to c.F.R. 2.730(0 
interlocutory eppeal of IIlty of discovery; LBP-93-10. 37 NRC 458 0.1 (1993) 

to c.F.R. 2.734 
application of reopening requimnents to tare-filed intrnenIion petition; CU-93-4. 37 NRC 161 (1993) 
reopening a record to IIlty licell5ing of a plant; CU-93-II. 37 NRC 255 (1993) 

10 c.F.R. 2.734(aXI) 
satisfaction of timeliness aill:ria as demonstration of &ood cause for IaIeness of section 2.714(aXI)(l); 

CU-93-4. 37 NRC 162 0.2 (1993) 
10 c.F.R. 2. 734(aX2) 

rela!ionship of "significance" aill:rion to petitioner's 8bility to contn"bull: to a aound record; CU-934. 
37 NRC 162 n.2 (1993) 

10 c.F.R. 2.734(aXl) 
relalionsbip of "materially different result" aill:rion to petitioner's 8bility to CODIribull: to a IOIIIId 

record; CU-93-4. 37 NRC 162 n.2 (1993) 
10 c.F.R. 2.74O(bX2) 

burden on party who seeb to apply IIItorDey work product; LBP-93-3.37 NRC 69 (1993) 
discovery rules reganling work product doctrine; LBP-93-II. 37 NRC 472 (1993) 
material c:overed by attorney work product; LBP-93-3. 37 NRC 68 (1993) 

10 c.F.R. 2.74O(e) 
supplementation of discovery responses; LBP-93-3. 37 NRC 6S (1993) 

10 c.F.R. 2.759 
Commission policy on settlement agreements; DI).93-12, 37 NRC 486 (1993) 

10 c.F.R. 2.786 
finality of Initial decision for pmpose of seeking review; LBP-93-7. 37 NRC 290 (1993) 
Interlocutory review of decision delaying enforcement proceeding; CU-93-13. 37 NRC 420 (1993) 
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petldon for review of dccontamiDadon orden; W-93-8, 37 NRC 182, 18&-89 (1993) 
10 c.F.R. 2.786(bX4) 

ItIDdard for grant of peddons for review; W-93-8, 37 NRC 184 (1993) 
ItlmdIIrd for iDIcrIocutory review on !be merirs; W-93-13, 37 NRC 421 (1993) 

10 c.F.R. 2.786(d} 
ICbeduIe for filing briefs wheD stay wiD expire before briefs nmt be filed; W-93-13, 37 NRC 421 

(1993) 
10 c.F.R. 2. 786(g) 

directed certification of decision to extend stay of discovery; LBP-93-IO, 37 NRC 458 0.1 (1993) 
cliJcretiOlllll)' rrlem1 of rulings to Cormnission; LBP-93-10, 37 NRC 458 0.1 (1993) 
effect of rrlem1 of ruliDg on applicmon for lD!erlocutory review; W-93-6, 37 NRC 174 (1993) 
ItlmdIIrd for Cormnission review of licenslDg board decisions; W-93-I3, 37 NRC 420 (1993) 

10 c.F.R. 2.788 
decisions IJId lICtions for which stays lire applicable; W-93-2, 37 NRC 58 (1993) 
effec:t of refem1 of ruling on stay application; W-93-6, 37 NRC 174 (1993) 
nexus requirement for stay requests; W-93-II, 37 NRC 2S3 (1993) 
page Umit for stay requests; CIl-93-II, 37 NRC 254 (1993) 
stay motion filed conc:urmJtIy with appeal; W-93-6, 37 NRC 173 (1993) 

10 c.F.R. 2.788(bX2) 
CODIeDt of stay applications; CIl-93-2, 37 NRC 58 n.2 (1993) 

10 c.F.R. 2.788(e) 
aill:ria for grant of a stay pendiDg appeal; LBP-93-8, 37 NRC 295 (1993) 

10 c.F.R. 2.788(eXIH4) 
. facton to be addressed by stay motions: W-93-2, 37 NRC 58 0.2 (1993) 
10 c.F.R. 2.790 

lnformatiOD that Is privileged under FOIA exemption 4: LBP-93-9, 37 NRC 451 (1993) 
10 c.F.R. 2.79O(aX4) 

FOIA exempdon 4 aill:ria; LBP-93-9, 37 NRC 451 (1993) 
10 c.F.R. 2.79O(bX4) 

IIIIIUrc of privileged Information; LBP-93-9, 37 NRC 452 (1993) 
10 c.F.R. 2.79O(bX4H6) 

Inadequacy of Information supplied to determine whether It is privileged: LBP-93-9, 37 NRC 452 
(1993) 

10 c.F.R. 2.79O(bX5) 
necessity of Information for effective performance of Board's dudes; LBP-93-9, 37 NRC 452 (1993) 

10 c.F.R. 2.802 
proposed rule on storage of low-Jcyel racliollCtive wastes at uuclear power plant sites: DD-93-5, 37 NRC 

239 (1993) 
10 c.F.R. Part 2, Subpart L 

challenge to decommissioning plan; LBP-93-4, 37 NRC 77 (1993) 
10 c.F.R. 2.1205(d} 

ItIJIdIng to 1D!erveDe In decommissioning proceediDg: LBP-93-4, 37 NRC 77 (1993) 
10 c.F.R. 2.1205(g) 

geographic proximity as basis for staDcling to iJl!eryene ID malerials licensing lICtions; LBP-93-4, 37 
NRC 83 (1993) 

staDcling to 1D!erveDe In decommissioning proceeding; LBP-93-4, 37 NRC 77 (1993) 
10 c.F.R. 2.1205(n) 

appeal of denial of bearing request; LBP-93-4, 37 NRC 94 (1993) 
CODIeDt of appeal of beariDg or ID!ervendOD denials: W-93-9, 37 NRC 191 0.1 (1993) 

10 c.F.R. 2.1213 
Staff participation as a party In Informal proceedings; LBP-93-4, 37 NRC 79 0.8 (1993) 

1-23 



10 CP.R. 2.1231 

LEGAL CITATIONS INDEX 
REGULATIONS 

IMlilability of bearing file; LBP-93-7. 37 NRC 269 (1993) 
10 CP.R. 2.1233(c) 

pleading requirements for contentions addressing deficiencies In license amcndmem; LBP-93-7. 37 NRC 
273. 276 (1993) . 

10 c.F.R. 2.1239 
challenges to Staff guidance; LBP-93-4. 37 NRC 89 0.49 (1993) 

10 CP.R. Part 2. Appendix C 
enforcemem action on Intentionally ill8CCUl'8le unsworn oral ltatements; 00-93-8. 33 NRC 326 (1993) 
violations for which a notice of violation need not be issued; 00-93-8. 33 NRC 335. 336. 338. 340 

(1993) 
10 c.F.R. Part 2. Appendix C, IV 

Importance of level IV violations; LBP-93-I. 37 NRC 19 (1993) 
10 c.F.R. Part 2. Appendix C, VlB.2(c) 

consideration of similar violations In prior enforcemcm actions In assessing amount of civil penalties; 
01-93-8.37 NRC 186 (1993) 

10 c.F.R. 9.17(a)(4) 
placement of fire endurance test reports for fire banier material In Public Documcm Room; 00-93-3. 

37 NRC 119 n.5 (1993) 
10 CP.R. Part 13 

effect of settlement agreemems on actions brought as a result of Investigations by NRC'I Independem 
Inspector General; 01-93-14. 37 NRC 430 0.6 (1993) 

10 c.F.R. Part 20 
exposure limits for nuclear power reactors; 00-93-9. 37 NRC 3n (1993) 
radiation suney requirements for decomamination facilities; 00-93-9. 37 NRC 376 (1993) 
requiremcms for low-level radioactive waste storage at decomamination faa"lity; 00-93-9. 37 NRC 370 

(1993) 
10 c.F.R. 2O.1(c) 

ALARA requirements for decomamination facilities; 00-93-9. 37 NRC 377 (1993) 
10 c.F.R. 2O.105(b) 

radiation levels at perimeter of decontamination facility; 00-93-9. 37 NRC 369 (1993) 
10 c.F.R. 2O.105(c) 

exposure limits for gaseous effiuems; 00-93-9. 37 NRC 373 (1993) 
10 c.F.R. 20.1 06 

radionuclide concenlnllions In gaseous effiuems foUowing Hurricane Andrew; 00-93·13. 37 NRC 502 
(1993) 

10 CP.R. 2O.201(b) 
radiation suney requirements for decomamination facilities; 00-93-9. 37 NRC 376 (1993) 

10 c.F.R. 20.303 
discharge of radioactive materia1s Into city sewer Iystems; 00-93-9. 37 NRC 373. 377 (1993) 

10 c.F.R. 20.401 
recordkEeping requiremcms for radiation aurveys at decomamination facilities; 00-93-9. 37 NRC 376 

(1993) 
reporting requirements for radioactive discharges Into city sewer Iystems; 00-93-9. 37 NRC 373. 377 

(1993) 
10 CP.R. 20.1003 

definition of -effective dose equivalent"; LBP·93-4. 37 NRC 85 (1993) 
10 CP.R. 20. 1101 (b) 

ALARA nqulmnems for decomamination facilities; 00-93-9. 37 NRC 3n (1993) 
10 c.F.R. 20.1301 

exposure limits for perimeter of decontamination facility; 00-93-9. 37 NRC 3n (1993) 
10 CP.R. 2O.1301(a) 

exposure limits for perimeter of decontamination facility; 00-93-9. 37 NRC 369 (1993) 
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10 c.F.R 2O.2003(aXI) 
types of radioactive materials that can be discharged Into city sewer systems; DD-93-9. 37 NRC 377 

(1993) 
10 c.F.R Part 20. Appendix B. Tablc 2, col. I 

radionuclide conCCDlralions In gaseous emUCDts foUowing Hurricane Andrew; DD-93-13. 37 NRC SOl 
(1993) 

10 C.F.R. Part 30 
extension of period for temporary storage of low-level radioactive waste at nuclear power plant site; 

DD-93-5.37 NRC 239 (1993) 
licensee request for stay of order IUSpending byproduct materials license; LBP-93-6. 37 NRC 209. 223 

(1993) 
requirements for low-level radioactive waste storage at decontamination facility; DD-93-9. 37 NRC 370 

(1993) 
10 c.F.R. 30.9 

effect of regulations on statutory concept of materiality; CLI-93-14. 37 NRC 428 (1993) 
10 c.F.R. 3O.33(a)(2) 

determination necessary for licensing of byproduct material facl1ity; CLI-93-14. 37 NRC 428 (1993) 
licensing of a faa'lity prior to completion; CLI-93-14. 37 NRC 426 (1993) 

10 c.F.R. Part 40 
requirements for low-level radioactive waste storage at dccontamInation facility; DD-93-9. 37 NRC 370 

(1993) 
tailings classified as byproduct material; LBP-93-7. 37 NRC 278. 279-80 (1993) 

10 c.F.R. 40.4 
definition of ore; LBP-93-7. 37 NRC 286 (1993) 
definition of source material; LBP-93-7. 37 NRC 269 n.6. 289 n.1l5 (1993) 

10 c.F.R. 4O.42(c) 
compliance with materials license provisions pending termination of license; CLI-93-7. 37 NRC 178 

(1993) 
10 c.F.R. 4O.6I(a). 4O.62(a)(b) 

recordkceping rcquirements for byproduct materials; LBP-93-7. 37 NRC 283 (1993) 
10 c.F.R. Part 40. Appendix A, Criterion 5 

environmental Impact assessment of onsite disposal of source material; LBP-93-7. 37 NRC 285 (1993) 
Impact assessments of source material; LBP-93-7. 37 NRC 290 (1993) 

10 c.F.R. Part 50 
application of different cngineering/deslgn approaches In review and certification of pipe supports; 

DD-93-I. 37 NRC 43 (1993) 
effect of quality assurance deficiencies on liability inSUIBDce; DD-93-IO. 37 NRC 383 (1993) 
rcquirements for low-level radioactive waste storage at dccontamInation facility; DD-93-9. 37 NRC 370 

(1993) 
10 c.F.R. 50.2 

resumed operation as an alternative to decommissioning; CLI-93-3. 37 NRC t 45 (1993) 
10 c.F.R. 50.7 

restrictive language in seulcment agreements; DD-93-12, 37 NRC 479. 483. 484-85 (1993) 
10 c.F.R. 50.7(0 

restrictions In seulcment agreements; CLI-93-ll. 37 NRC 262 (1993) 
restrictive clauses in ownership transfer agreements; CLI-93-ll. 37 NRC 2S6-S7 (1993) 
restrictiveness of language in seulement agreements; DD-93-12, 37 NRC 480 (1993) 

10 c.F.R. 5O.9(a) 
definition of "material false statement"; DD-93-t. 37 NRC 46 0.16 (1993) 

10 c.F.R. 5O.12(a)(1) , 
risk to public bealth and safety of exemptions from regulations; DD-93-3. 37 NRC 121 0.10 (1993) 

10 c.F.R. 50.23 
termination of construction permit on 1SSU8DCC of operating license; CLI-93-10. 37 NRC 198 (1993) 
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10 CP.R. 5O.34{bX6) 
COIIIeIIt of FSAR aubmiacd with operating Ucease appUc.lioa; LBP-93-5, 37 NRC 99 a.3 (1993) 

10 CP.R. 5O.34(bX6)(i) 
repor1IDg requiremeDts for appliCllllt'1 orpDizaIiOllll IInICtUre, llIocadOD of respoDSI"bilities IJId 

authorities, and per1OD11CI qualificatiODl; LBP-93-5, 37 NRC 102-03 (1993) 
10 CP.R. 5O.36(c)('2) 

fire waII:bes u remedial dODl; DO-93-3, 37 NRC In (1993) 
limItiDg CODditiODl· for IlUCIear power p1aDt operatiOD; DO-93-3, 37 NRC In a.13 (1993) 

10 CP.R. 5O.44(c)(3) 
OmImiuioD authority 10 Impose terminatiOD date for iDraim _; LBP-93-I, 37 NRC 'r1 a.40 

(1993) 
10 CP.R. 50.46 

applicability of aDalytica1 tedmiques for ECCS ewlua!i0D 10 plants CODItructed before May 21, 1971; 
DD-93-10,37 NRC 385-89 (1993) 

10 CP.R. 5O.47(b) 
COmpODCDII of ftmdameDta1 /law In an emergency preparedDeII pllD; LBP-93-I, 37 NRC 32 (1993) 

10 CP.R. 5O.47(bXlS) 
litiplnlity of COIIIeDtiOD questiODing ttaiDiDg IJId preparedDeII of emergency pc:noDDCI; LBP-93-I, 37 

NRC 32 (1993) 
10 CP.R. 50.48 

adequacy of Tbermo-lag nwerial 10 meet fire protectiOD requiremcDIS; DO-93-3, 37 NRC 119, 120 
(1993) 

10 CP.R. 50.49 
emiromneDtal qualificatioD of DOD-safety-re1atcd cables; LBP-93-9, 37 NRC 448 (1993) 

10 CP.R. 5O.54(c) 
IrIDSfer of DUCIear power pl8Dt control withoot wrilleD permlsslOD of NRC; LBP-93-5, 37 NRC 102 

(1993) 
10 CP.R. 5O.54(x) 

faIIurc 10 ,mry PORV operability because of UDBVBilability of normal lighting iD CODtaiDmeDt; 
DD-93-13, 37 NRC 509-10 (1993) 

10 CP.R. 5O.54(y) 
approYaI of decisioD 10 depart from Tedmical SpeclficatiODI duriDg Hmricane Andrew; DD-93-13, 37 

NRC 509-10 (1993) 
10 CP.R. 5O.55(b) 

good cause for CODItructiOD exteDsiOD request; CU-93-I 0, 37 NRC 196 (1993) 
good cause for delay of CODItructiOD completiOD; D0-93-12, 37 NRC 479 (1993) 

10 CP.R. 5O.55a(b) . 
leakage rile testing of water-sealed CODtainmeDt 1so1ati0D w1~; DO-93-I 0. 37 NRC 395 (1993) 

10 CP.R. 5O.55a(O 
applicability of iDservicc testiDg program 10 NiDe Mile PoiDt feedwalcr 1)'IlCIII; DD-93-10, 37 NRC 388 

(1993) 
10 CP.R. 50.56 

I81isfactiOD of ABA RqUlremem for COmpletiOD of a faciUty; CU-93-IO, 37 NRC 201 D.35 (1993) 
terminatiOD of CODItructiOD permit OD iSS1llDCC of opentiDg Iicease; CU-93-IO, 37 NRC 198 (1993) 

10 CP.R. 50.57 
bca1th aDd safety fiDdlDgs for iSS1llDCC of operatiDg Ucease; LBP-93-5, 37 NRC 101 (1993) 

10 CP.R. 5O.57(aXI) 
18Iisfacti0D of ABA RqUIremeDt for COmpletiOD of a facility; CU-93-IO, 37 NRC 201 a.35 (1993) 

10 CP.R. 5O.58(bX6) 
CommissioD jurisdictiOD om- c:baIleDges 10 Staff "110 IlgmfiCllllt hazards consideratiOD" IiDdiDg; 

LBP-93-I, 37 NRC 35 (1993) 
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COIIItructiOO of • ItJ:In&e flCility for temponry stonge of Iow-IIMI rdOlldi\'e WUIeS • • 1IIIC\ear 

power plant dre; 00-93-5. 37 NRC 239--42 (1993) 
evallllltiODS required for Instal1aIiOD aDd operIIioo of rdOlldi\'e WISIe miaofiltndoo systems; 00-93-8. 

33 NRC 341. 342 (1993) 
10 CP.R. SO.59(a)(l) 

dODS !bat iDYol\'e aD uan:vIewed safety questioo; 00-93-5. 37 NRC 243 (1993) 
10 CP.R. SO.62(d). SO.63(c) . 

CommissioD audJority 10 Impose lmDinalloo dale for bmim 1III:IISUteS; LBP-93-1. 37 NRC 77 u.4O 
(1993) 

10 CP.R. SO.71(e) 
revlsloo of FSAR after plant licellliD&; LBP-93-5. 37 NRC 99 D.3 (1993) 
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previously unavailable environmental review documents as basis for; CU-93-3, 37 NRC 135 (1993) 
requirement for Intervention; LBP-93-1, 37 NRC 5 (1993) 
responSl'bility of parties 10 examine publicly available documentary evidence in support of; LBP-93-I, 37 

NRC 5 (1993) 
Staff questions 10 licensee as basis for; CU-93-3, 37 NRC 135 (1993) 
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CONTENTIONS, LATE-Fn.ED 
based on SflIff environmental review documents, requirements for; 01·93-12, 37 NRC 355 (1993) 
aiteria used by licensing boards to determine admiwDility of; LBP·93-9, 37 NRC 433 (1993) 
EIS preparalion; LBP·93·9, 37 NRC 433 (1993) 
EIS requests in; LBP·93-I, 37 NRC 5 (1993) 
good cause for; 01·93·3, 37 NRC 135 (1993) 
weighting of five factors applied to determine admisSiDility of; LBP.93·9, 37 NRC 433 (1993) 

COOLANT 
Don-safety·related method.! for injection of; 00-93-10, 37 NRC 381 (1993) 

CORE 
See Reactor Core 

CRIMINAL INVESTIGATION 
delay of enforcement proceeding because of; LBP·93-IO, 37 NRC 455 (1993) 

DEOSIONS 
Commission, stay of; 01·93·11, 37 NRC 2S1 (1993) 

DECOMMISSIONING 
environmental impacts under NEPA; 01·93·3, 37 NRC 135 (1993) 
funding plan conb::ntions; 01·93·12, 37 NRC 355 (1993) 
generic environmental Impact stalement as applicant'l document for purposes of section 2.714(b)(2)(iii); 

01·93-12, 37 NRC 355 (1993) 
radiological contamination from; LBP·93-4, 37 NRC 72 (1993) 
resumed operation as an alternative under NEPA; 01·93-3, 37 NRC 135 (1993) 
stay of order for; CLI·93·12, 37 NRC 355 (1993) 

DECONTAMINATION FACILITY 
perimeter radiation levels; 00-93·9, 37 NRC 365 (1993) 

DEFICIENCIES 
in evacuation plans; 00-93-4, 37 NRC 22S (1993) 

DEFINI110NS 
byproduct maIerial; LBP·93·7, 37 NRC 267 (1993) 
material ltalement; 00-93·1, 37 NRC 39 (1993); 00-93·2, 37 NRC 52 (1993) 
mootoess; 01·93-8, 37 NRC 181 (1993) 

DELAY OF PROCEEDING 
good cause for; LBP·93-6, 37 NRC 207 (1993) 
license IUSpCnsion, SflIff motion for; LBP·93-6, 37 NRC 207 (1993) 

DEPRESSURIZATION SYSTEMS 
BIItomatic; 00-93·10, 37 NRC 381 (1993) 

DIESEL GENERATORS 
emergency baclrup, adequacy at Thrkey Point; 00-93-13, 37 NRC 493 (1993) 

DIRECTED CERTIFICATION 
of cleclslon to delay proceeding; LBP·93·10, 37 NRC 455 (1993) 

DISCOVERY 
against NRC SflIff; LBP·93·9, 37 NRC 433 (1993) 
INPO reports as privileged matter; LBP·93·9, 37 NRC 433 (1993) 
irreparable injwy in license amendment case; LBP.93-8, 37 NRC 292 (1993) 
privileged matb::r; LBP·93·3, 37 NRC 64 (1993) 
stay of; LBP·93-6, 37 NRC 207 (1993) 
taped conversations as attorney work product; LBP·93·II, 37 NRC 469 (1993) 

EARrHQUAKES 
colnddental occurrence with accidents, litigability of; LBP·93-1, 37 NRC 5 (1993) 
fire barrier integrity; 00-93-3, 37 NRC 113 (1993) 

EFFECTIVENESS 
of order terminating proceeding; LBP·93-2, 37 NRC 61 (1993) 
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EIJlCI'RICAL POWER 
offslle I)'IIeJIIS reliability at 'I'urkcy Point; 00-93·13. 37 NRC 493 (1993) 

EIJlCI'RICAL 1RANSIENTS 
IIdcquacy of General Design Cri!l:rla 10 protect against; OPRM·93-1. 37 NRC 347 (1993) 

EU!CI'ROMAGNETIC PULSES 
IIdcquacy of General Design Cri!l:rla 10 protect against; OPRM·93-1. 37 NRC 347 (1993) 

EMERGENCIES 
dcpartun: from Technical Specifications during; 00-93-13. 37 NRC 493 (1993) 

EMERGENCY BACKUP POWER 
for high-pressure coolant injectioo system; 00-93-10. 37 NRC 381 (1993) 

EMERGENCY CORE COOlmG SYSTEM 
high-pressure coolant injectioo; 00-93-10. 37 NRC 381 (1993) 
reduDdanc:y In; 00-93-10. 37 NRC 381 (1993) 

EMERGENCY EXERCISES 
fundamental flaw 1IlIDdard; LBP·93-I. 37 NRC 5 (1993) 
scope of litigation on; LBP·93-1. 37 NRC 5 (1993) 

EMERGENCY PLANNING 
burric:ane-related deficiencies in; 00-93-4. 37 NRC 22S (1993); 00-93-13. 37 NRC 493 (1993) 

EMERGENCY PLANS 
coordinaIion between licensee and federal. Stale, and local agencies; 00-93-4. 37 NRC 22S (1993) 

ENFORCEMENI' AcnON 
for fire barrier leSt failure; 00-93·3. 37 NRC 113 (1993) 
bearing rights on; LBP·93-10. 37 NRC 45S (1993) 
SIlty pending appeal; LBP.93-8. 37 NRC 292 (1993) 

ENFORCEMENI' PROCEEDINGS 
appealability of delay of; LBP·93-IO. 37 NRC 455 (1993) 
delay in; 01·93-13. 37 NRC 419 (1993) 
SIlty of; LBP.93-6. 37 NRC '111T (1993) 

ENVIRONMENTAL IMPACf STATEMENTS 
for exlension of lemporary ensile storage of radioactiw wastes at DllCIear power plant; 00-93-5. 37 

NRC 238 (1993) 
generic, on decommissioning as applicant" document for pmposes of rection 2.714(b)(2)(Iii); 01·93·12, 

37 NRC 3S5 (1993) 
premature requests for; LBP·93-I. 37 NRC 5 (1993) 
timing of submission of CODIenlioos addressing need for; LBP·93-9. 37 NRC 433 (1993) 

ENVIRONMENTAL IMPACfS 
of decommissioning. coosideratioo UDder NEPA; 01·93·3. 37 NRC 13S (1993) 

ENVIRONMENTAL REVIEW 
Jate..filed CODIenliODS based on Staff documents; Q.I·93-I2, 37 NRC 3SS (1993) 

EVACUATION 
deficiencies In plans for; 00-93-4. 37 NRC 22S (1993) 

EXTENSION OF TIME 
for perfecting appeal; 01·93·9. 3iNRC 190 (1993) 
for temporary ensile storage of radioactiw wastes at nuclear power plant; 00-93·5. 37 NRC 238 (1993) 

FEEDWATER SYSTEMS 
high-pressure coolant Injection mode; 00-93-10. 37 NRC 381 (1993) 
Inservicc lesling program; 00-93·10. 37 NRC 381 (1993) 

FINAL SAFETY ANALYSIS REPORT 
containment iso\atioo wlw requirements; 00-93-10. 37 NRC 381 (1993) 

FIRE BARRIERS 
Tbermo-Lag material in; 00-93-3. 37 NRC 113 (1993); LBP.93-1. 37 NRC 5 (1993) 

FIRE PROTEcnON 
interim. at Turkey Point; 00-93-13. 37 NRC 493 (1993) 
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'J'bermo.Lag fire barrier concerus; DD-93-II, 37 NRC 402 (1993); LBP-93-9, 37 NRC 433 (1993) 
FlRB WATCHES 

as compcnsaIion for fire barriers; DD-93-3, 37 NRC 113 (1993) 
FREEDOM OP INFORMATION ACf 

applicability to INPO reports; LBP-93-9, 37 NRC 433 (1993) 
GENERAL DESIGN CRITERIA 

adequacy to protect against electtlcal pbellOlllCllll; DPRM-93-I, 37 NRC 347 (1993) 
applicability to plants with CODStruCllon permits issued prior to May 21, 1971; DD-93-10, 37 NRC 381 

(1993) 
GENERATORS 

See also Diesel Oeueraton 
HAZARDOUS MATERIAI.S 

stonge and bandIiDg at Diablo CaDyon; LBP-93-1, 37 NRC 5 (1993) 
HBALTII AND SAFETY 

respoDSI"bilities of NRC; 01-93-11, 37 NRC 251 (1993) 
HEARING REQUESTS 

faim to IIDSWer cbarzes aupporting rewcatlon order as basis for dismissal of; LBP-93-2, 37 NRC 61 
(1993) 

Jate..filed, facton to be addressed by; LBP-93-2, 37 NRC 61 (1993) 
premature, scheduling of; LBP-93-I, 37 NRC 5 (1993) 

HEARING RIGHTS 
of IiCCDSCe on byproduct material license suspeuslon; LBP-93-6, 37 NRC 207 (1993) 
on enforcement actions; LBP-93-10, 37 NRC 455 (1993) 

HEARINGS 
discretionary, after expimlion of time for filing inlm'ention petitions; 01-93-1, 37 NRC 1 (1993) 

HEAVY METALS 
releases from liquid raflinate fertilizers; DD-93-7, 37 NRC 303 (1993) 

HURRICANES 
emergency planning for; DD-93-4, 37 NRC 22S (1993) 
resumption of Turtcy Poiot operation foUDWing HurriC8lle Andrew; DD-93-13, 37 NRC 493 (1993) 

INFORMAL PROCEEDINGS 
dismissal of appeal for failmc to file • Statement of Appeal; 01-93-9, 37 NRC 190 (1993) 

INJURY IN PACf 
components of; LBP-93-4, 37 NRC 72 (1993) 
to economic interests; LBP-93-4, 37 NRC 72 (1993) 
See also Irreparable Injury 

INS'ITIUI'E FOR NUa.EAR POWER OPERATIONS 
privilege accorded to reports of; LBP-93-9, 37 NRC 433 (1993) 

INTERROGATORIES 
disclosnre of factual bases and legal requirements llllderlying contentions; LBP-93-3, 37 NRC 64 (1993) 

INI'ERVENTION 
by party who has withdrawn; 01-93-1, 37 NRC 1 (1993) 
discretionary; LBP-93-4, 37 NRC 72 (1993) 
discretionary authority of Commisslon to grant; 01-93-3, 37 NRC 135 (1993); 01-93-12, 37 NRC 355 

(1993) 
geographic proximity as basis for samding in license amendment case; LBP-93-5, 37 NRC 96 (1993) 
orgaolzational, represeDtation requirements; LBP-93-1, 37 NRC 5 (1993) 

INTERVENTION PETITIONS 
Jate..6Ied, factors to be addressed in; 01-93-2, 37 NRC 55 (1993) 
good cause for; 01-93-4, 37 NRC 156 (1993) 
pleadiDg requirements; 01-93-11, 37 NRC 251 (1993) 

INI'ERVENTION, LATB 
after iSS1lllllce of low-power license; 01-93-4, 37 NRC 156 (1993) 
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diJIntIcmary bearing prior to operaIing UeeDle iSSllllllCC; al-93-I. 37 NRC I (1993) 
good cause for; al-93-4. 37 NRC 156 (1993) 

INTIMIDATION 
p\Bll review board memben; DO-93-8. 37 NRC 314 (1993) 

IRREPARABLE INJURY 
discomy iD UCCDle emeDdmeDl case as; LBP-93-8. 37 NRC 292 (1993) 
See also Injury iD Fact 

JURISDICTION 
after iSSllllllCC 0( a full-power UCCDle; al-93-4. 37 NRC 156 (1993) 
ID hear cbaIIcnges ID Staff "Do algai&caDI hazards CODSideraliOD" liDding; LBP-93-I. 37 NRC 5 (1993) 

UABIlJTY INSURANCB 
requlremeJIIS for DUclear power plaDts; DO-93-IO. 37 NRC 381 (1993) 

UCBNSE AMENDMENTS 
UdgabiUty of IUbjecu for future CODSideraliOD as; LBP-93-7. 37 NRC 267 (1993) 

UCBNSE FEE 
revocaIIOD 0( UCCDle for failure ID pay; LBP-93-2, 37 NRC 61 (1993) 

UCBNSEB EVENT REPORTS 
"taking." ID ~main OD 1cbedu1e; DO-93-8. 37 NRC 314 (1993) 

UCBNSEBS 
bearing rights OD byproduct material UeeDle auspcDSIOD; LBP-93-6, 37 NRC 207 (1993) 
bearing rights OD eDforcemeDl acdODS; LBP-93-IO, 37 NRC 455 (1993) 
material false llalemeDII about traDSfer of CODII'OI; DO-93-8, 37 NRC 314 (1993) 
responsiblUty ID provide accurate iDformadOD; al-93-14. 37 NRC 423 (1993) 
aelf-assessmeDl prognum; DO-93-IO, 37 NRC 381 (1993) 
traDSfer 0( CODII'OI; DO-93-8, 37 NRC 314 (1993) 
traDSfer 0( operaIing authority; al-93-6. 37 NRC In (1993) 

UCBNSBS 
CommIssion authority ID delay or deny islUDDce 0(; al-93-Jl. 37 NRC 251 (1993) 
effect 0( applic:aliOD for new IiceDse OD CXpiraliOD 0( cxbdng IiceDse; al-93-IO. 37 NRC 192 (1993) 
See also Byproduct Material UCCDle 

UCBNSINO BOARDS 
case III8II1IgemeDl authority; LBP-93-8, 37 NRC 292 (1993) 

UGHJ'NINO 
adequacy 0( General Design Criteria to protect agaiDSt; DPRM-93-1. 37 NRC 347 (1993) 

MAINJ'ENANCB 
Iidgabllity of adequacy of program iD operaIing IiceDse exleDSiOD proceeding; LBP-93-1. 37 NRC 5 

(1993) 
MANAGEMENT CHARACTER AND COMPETENCB 

UdgabiUty of IacIt of. in operaIing UceDse emendmeDl proceeding; LBP-93-5. 37 NRC 96 (1993) 
tnmsfer of operaIing control and; DO-93-8, 37 NRC 314 (1993) 

MATBRIAL FALSE STATEMENTS 
definldOD of; D0-93-1. 37 NRC 39 (1993); DO-93-2, 37 NRC 52 (1993) 
materiality 0( lDformadon and; al-93-14. 37 NRC 423 (1993) 
OD ~vlew and certi&c:aliOD of pipe IUppOrt systems; D0-93-1. 37 NRC 39 (1993); DO-93-2, 37 NRC 

52 (1993) , 
tnmsfer 0( control and; DO-93-8. 37 NRC 314 (1993) 

MATBRIAL INroRMATlON 
CommIssion Interpretadon of; al-93-14. 37 NRC 423 (1993) 
de&n1dOD of; DO-93-I. 37 NRC 39 (1993); DO-93-2, 37 NRC 52 (1993) 

MATBRIALS UCBNSE AMENDMENT 
notIlicadOD 0( NRC 0( withdrawal of appUcadOD for; al-93-7. 37 NRC 175 (1993) 

MATBRIALS UCBNSE PROCEEDINGS 
staDding ID iderYene in; LBP-93-4. 37 NRC n (1993) 
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MlSADMINISTRATION 
brachytberapy treatmeDIs wilh seaJcd IOIII'Ce lridium-I92; LBP-9J.6, 37 NRC '11r1 (1993) 

MOOTNESS 
case or conttoveny timitalioos on; ClJ-93-8, 37 NRC 181 (1993) 
definitiOD of; ClJ-93-8, 37 NRC 181 (1993); ClJ-93-IO, 37 NRC 192 (1993) 
dismissal of appeals on grounds of; ClJ-93-IO, 37 NRC 192 (1993) 
exception 10; CLI-93-10, 37 NRC 192 (1993) 
~ for stay of agency actiOD; ClJ-93-11, 37 NRC lSI (1993) 

MOTIONS FOR RECONSIDERATION 
raising matters for the fint time In; CLI-93-12, 37 NRC 355 (1993) 

NATIONAL ENVIRONMENTAL POUCY Acr 
cost-benefit balancing for operating license extension; LBP-93-I, 37 NRC 5 (1993) 
euvironmentaJ assessment requirements for agency dccisIOIIIIIIIkIng process; LBP-93-4, 37 NRC 72 

(1993) 
litigability of long-term ipeDt fuel storage In opera!ing license and opera!ing license amendment 

proceedings; LBP-93-I, 37 NRC 5 (1993) 
prematurity of contentiOD requesting EIS; LBP-93-I, 37 NRC 5 (1993) 
resumed operatiOD as an a1terDative 10 decommissioning; ClJ-93-3, 37 NRC 135 (1993) 
rule of reason; CLI-93-3, 37 NRC 135 (1993) 
timing of submission of colllelllioos addressing need for EIS; LBP-93-9, 37 NRC 433 (1993) 

NO SIGNIFlCANr HAZARDS DBTI!RMINATION 
jurisdiction 10 bear c:ba1Ienges 10; LBP-93-I, 37 NRC 5 (1993) 

NOTJFJCATION 
of EPZ population, burricane effects OD; DD-93-4, 37 NRC 22S (1993) 
of NRC of wilhdrawal of maIeria1s license amendment application; ClJ-93-7, 37 NRC 175 (1993) 
of peDoos wilh apeclal needs, far evacuatiOD purposes; DD-93-4, 37 NRC 22S (1993) 

NRC PROCEEDINGS 
standard for grant of review; CLI-93-8, 37 NRC 181 (1993) 

NRC srAFF 
cIi!cove!y against; LBP-93-9, 37 NRC 433 (1993) 
obligatiOD 10 Inform Interveoors of Its commmicatioos with licensee; ClJ-93-5, 37 NRC 168 (1993) 

NUCI1!AR POWER PLANT OPERATIONS 
alienatiOD of control; LBP-93-5, 37 NRC 96 (1993) 

NUCI1!AR REGULATORY COMMISSION 
authority 10 ~ Ihe processing of sourtC materla1; LBP-93-7, 37 NRC Ui7 (1993) 
bea11h and safety responsibilities; W-93-11, 37 NRC lSI (1993) 
supervisory autbority of; LBP-93-IO, 37 NRC 455 (1993) 
See also Commission 

OPERATING UCIlNSE 
c:ba1Ienges to Isswmce of; ClJ-93-11, 37 NRC lSI (1993) 
extensiOD 10 recapture constructiOD period; LBP-93-9. 37 NRC 433 (1993) 
IImISfer of control; DD-93-8. 37 NRC 3 14 (1993) 

OPERATING UCIlNSE AMENDMENT 
IIIIIIIIgeIIICI cbarlIcter and c:ompeteDce as basis for InterventiOD; LBP-93-5. 37 NRC 96 (1993) 
IImISfer of operating autbority; ClJ-9J.6. 37 NRC 172 (1993) 

OPERATING UCENSE AMENDMENT PROCEEDING 
disc:ovay as imparabJe Injury In; LBP-93-8, 37 NRC 292 (1993) 

OPERATING UCENSE EXTENSION 
cost-benefit balancing for; LBP-93-I, 37 NRC 5 (1993) 
justification of ~ for; LBP-93-I, 37 NRC 5 (1993) 
scbeduIing of bearing on ~ filed years prior 10 IICtDa1 need for; LBP-93-1, 37 NRC 5 (1993) 
scope of review for; LBP-93-I. 37 NRC 5 (1993) 
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OPERATING UCENSE EXTENSION PROCEEDING 
ISSlJes litigable In; LBP-93-1. 37 NRC 5 (1993) 
litigabllity of long-term lpent fuel storage In; LBP-93-1. 37 NRC 5 (1993) 
SlaDdlng 10 Intervene In; LBP-93-1. 37 NRC 5 (1993) 

OPERATING UCENSE. FtJLL.POWER 
reopening a record prior 10 iSSUBDce of; CU-93-1. 37 NRC 1 (1993) 

OPERATING UCENSE, LOW-POWER 
stay request deDla!; CU-93-2, 37 NRC 55 (1993) 

OPERATIONS 
See Nuclear Power Plant Operations 

ORAL ARGUMENT 
justification for seeting; CU-93-2, 37 NRC 55 (1993) 

PIPE SUPPORT SYSTEMS 
review and certification of; DO-93-I. 37 NRC 39 (1993); DO-93-2, 37 NRC 52 (1993) 

PRICE-ANDERSON ACf 
liability insuralIce reqnlrements for nuclear power plants; DO-93-10. 37 NRC 381 (1993) 

PRIVJLEOB 
See Attorney-Client Privilege 

QUALrrY ASSURANCE 
licensee self-assessment program; DO-93-10. 37 NRC 381 (1993) 

RADIATION . 
le\'els at perimeter of decontsmination facility; DO-93-9. 37 NRC 365 (1993) 
monitoring at 'I'urkey PoInt; DO-93-13. 37 NRC 493 (1993) 

RADIATION DOSE 
decontamination facility requirements; DO-93-9. 37 NItC 3M (1993) 
effective dose equivale~ LBP-93-4. 37 NRC 72 (1993) 

RADIOACTIVE RELEASES 
discharges 10 city sewer Iystem; DO-93-9. 37 NRC 3M (1993) 
liquid raflinatc fertiliz.er eflluents; DO-93-7. 37 NRC 303 (1993) 

RADIOACTIVE WASTE STORAGE 
long-tenD, Iitigability in operating license proceedings; LBP-93-1. 37 NRC 5 (1993) 
OOlite at decontamination facility; DO-93-9. 37 NRC 3M (1993) 
onsite at nuclear power plants; CU-93-3. 37 NRC 135 (1993) 
rather thaD reprocessing for uranium; LBP-93-7. 37 NRC 267 (1993) 
temporary onslte, at nuclear power plant, extension of limit for; DO-93-S. 37 NRC 238 (1993) 

RADIOACTIVE WASTE SYSTEMS 
Installation and operation concerns; DO-93-8. 37 NRC 314 (1993) 

RADIOLOGICAL CONTAMINATION 
from decommissioning activities; LBP-93-4. 37 NRC 72 (1993) 

RADIONUCUDES 
In liquid raffinatc fertilizers; D0-93-7. 37 NRC 303 (1993) 

RAFFINATB FERTILIZER 
safety concerns about; DO-93-7. 37 NRC 303 (1993) 

RBACfOR CORE 
spray system; DD-93-10. 37 NRC 381 (1993) 

RECONSIDERATION 
See Motions for Reconsideration 

REGULATORY GUIDES 
cbalJenges 10; LBP-93-7. 37 NRC 267 (1993) 

REOPENING A RECORD 
by party who bas withdrawn; CU-93-1. 37 NRC 1 (1993) 
aiteria 10 be addressed by motions for; CU-93-4. 37 NRC 156 (1993) 
prior 10 license issuance; CU-93-1. 37 NRC 1 (1993) 
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RES JUDICATA 
Ipplicabllity 10 1IOIIpIrties; W-93-4, 37 NRC 156 (1993) 

RESIDUAL HEAT REMOVAL PUMP 
Ial1ure 10 declare iDoperable; DO-93-8, 37 NRC 314 (1993) 

RIMEW 
of JicensiDg board order dismIsslDg decolJ!al1liDalioa onIcn on IDOOIDcsI IfDI1IIds, ,deDIaI of; W-93-8, 

37 NRC 181 (1993) 
of pipe support 1)'IIeDII; DO-93-I, 37 NRC 39 (1993); DO-93-2, 37 NRC 52 (1993) 
ICOpc (or COIISIrUdioa period rec:apcure proc:eedinp; LBP·93-I, 37 NRC 5 (1993) 
IIlmdard for paul of; W-93-8, 37 NRC 181 (1993) 

RIMEW, INI'ERLOCUI'ORY 
diJcreIlOllllTo LBP-93-lo, 37 NRC 455 (1993) 
of cledsloa zrating allelllloa of stay of eaforcemeDl proc:eedinr, CLJ-93-13, 37 NRC 419 (1993) 

REVOCATION OF UCENSB 
(or failure 10 pIIJ aDIIIW fee; LBP-93-2, 37 NRC 61 (1993) 

RUlS OF PRACTICB 
1fJIrmatiw: safety COIIIeDIIoas; W·93-3, 37 NRC 135 (1993) 
emmdmclIl of COIIIeDIioas; W-93-3, 37 NRC 135 (1993) 
IIppcIIllle brief.. i:oaIeDI of; W-93-IO, 37 NRC 192 (1993) 
.aomey wort producI priYl1eze; LBP-93-3, 37 NRC 64 (1993); LBP-93-II, 37 NRC 469 (1993) 
brief .. rapoDIl"bllity for iDadequIdes Ia; CLJ-93-3, 37 NRC 135 (1993) 
cue ~ IUIbority of IicensiDg boards; LBP·93-8, 37 NRC 292 (1993) 
certificalioa of Issues 10; LBP·93-10, 37 NRC 455 (1993) 
Commiuion disaetiOlllll)' IUIbority 10 paul ialenaJlioa; W-93-I2, 37 NRC 355 (1993) 
eoaIeaIioa requIremeaI for latenealioa; LBP-93-1, 37 NRC 5 (1993) 
crileria for paul of • Ita)'; W-93-2, 37 NRC 55 (1993) 
discovery of priYl1e&ed matter; LBP-93-3, 37 NRC 64 (1993); LBP·93-9, 37 NRC 433 (1993) 
diJcreIlOlllll)' beariag after apItadoa of time (or filiDl IDleneDlloa pcdlioas; W-93-I, 37 NRC I 

(1993) 
diJcreIlOIIIII) IDlerVelllloa; LBP-93-4, 37 NRC 72 (1993) 
dismissal of appeal for f .. "Jure 10 file • SIBIemeIII of Appeal; W-93-9, 37 NRC 190 (1993) 
dismissal of appeals on mootaeu 1fOIIIIds; W-93-J 0, 37 NRC 192 (1993) 
evidelllilll)' IUppCIt rcqoIred for CODIeDIioas; W-93-3, 37 NRC 135 (1993) 
forum for Iidplloa of opendoaal Issues reI_ 10 • CODSInICdoa period recapIDre proceediIIg; 

LBP-93-1 , 37 NRC 5 (1993) 
zood cause for IaIe fillag; W-93-4, 37 NRC 156 (1993) 
IfOUP llaIIdIag 10 iaIenaJe; LBP-93-I, 37 NRC 5 (1993) 
lajury-la-fact demoasttIdon; LBP-93-I, 37 NRC 5 (1993) 
IDIerIoc:utory review of decision p1IIIIiag ateDsioa of lilly of emorcement proceediar, W-93-13, 37 

NRC 419 (1993) 
lasues litigable la aD operadag IiceDSe aleDsioa procecdiag; LBP-93-I, 37 NRC 5 (1993) 
jurlsdictioa after ISSWIDCC of • fun·power Jiccaae; W-93-4, 37 NRC 156 (1993) 
jurisdictioa of boards to bear chaIleages 10 Staff "Do slgalfiCllllt hazards toasidmlion" fiadiag; 

LBP-93-I, 37 NRC 5 (1993) 
JaIo.fiIed CODIeDIIoas; LBP-93-9, 37 NRC 433 (1993) 
JaIo.filiag requirements for c:oareadoas based oa Staff eaviroamealal review documeab; W-93-12, 37 

NRC 355 (1993) 
JDOOtDess of reqoest for lilly of ageacy actioa; CLJ-93-Jl, 37 NRC 251 (1993) 
IIOIIP8ttY partidpalion; W·93-4, 37 NRC 156 (1993) 
IIOIIP8ttY reqoest for lilly of ageaq actioa; W-93-Jl, 37 NRC 251 (1993) 
aoatimely IDleneDdoa pcdlioas; W-93-4, 37 NRC 156 (1993) 
on! argumeat, juslificalioa for aeeldar, W-93-2, 37 NRC 55 (1993) 
peacIeacy of lawadgation as basis for c:oareadoas; LBP-93-9, 37 NRC 433 (1993) 
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pJeadjn& reqahements for CODIeDIioas; a.J-93-3. 37 NRC 135 (1993); LBP-93-I. 37 NRC 5 (1993) 
pJeadjn& n:quhements for iDleneadon peIldoas; a.J-93-4. 37 NRC 156 (1993); Cl-93-II. 37 NRC 251 

(1993) 
nlslnl DIIIIIIm for die lint time III motions for r=msidendon; Cl-93-I2. 37 NRC 355 (1993) 
reopeniD& I record Ifter wilbcfnwal of I pany; W-93-I. 37 NRC I (1993) 
reopeniDI I record pior 10 liceme Issuance; Cl-93-I. 37 NRC I (1993) 
l'CSpOIISI"biIides of parties 10 inform boards I!Id Intenenon of relewDt I!Id mmerIaI DeW infOl'lllllion; 

Cl-93-5.37 NRC 168 (1993) 
l'CSpOIISI"biIides of parties 10 inform IicensinC boIrd I!Id peddoner of relevul IDd mmriaI DeW 

informalion; Cl-93-3. 37 NRC 135 (1993) 
rapoDSibi1ity of parties 10 eumiDe publicly IYIiIabIe documeDIlIry evidence III mpport of its 

c:oaIaIIIous; LBP-93-I. 37 NRC 5 (1993) 
reviewability of show-caase proceedinp; LBP-93-9. 37 NRC 433 (1993) 
IChecIuJiD& of bcarinp; LBP-93-I. 37 NRC 5 (1993) 
JerYfce of doc:umeID; Cl-93-3. 37 NRC 135 (1993) 
Staff oblipioa 10 inform Intenenon of ill COIDIIIIIIiClllions with Jiccusee; W-93-5. 37 NRC 168 

(1993) . 
IIBDdard for institution of show<lllSe ~; DD-93-4. 37 NRC 225 (1993); DD-93-5. 37 NRC 

231 (1993); DD-93-6, 37 NRC 246 (1993); DD-93-7. 37 NRC 303 (1993) 
IIBDdards 10 be addressed by motious 10 reopea; Cl-93-4. 37 NRC 156 (1993) 
1IIIIIIiD& 10 iDra'Yale III openIinl lia:mc exleDSioa procecdiDI; LBP-93-I. 37 NRC 5 (1993) 
IlllllliDI 10 iDra'YaIe; W-93-3. 37 NRC 135 (1993); LBP-93-4. 37 NRC 72 (1993) 
1liiy of CommisIfoa dedlioas; Cl-93-II. 37 NRC 251 (1993) 
1liiy peDdiD& appeal in dYil enf~ LBP-93-8, 37 NRC 292 (1993) 
1liiy request by IIOIIpIIII)'; Cl·93-2, 37 NRC 55 (1993) 
wd&bl p\'eD 10 fiYe facton applied 10 Jate..filed COOIeIIIIous; LBP-93-9. 37 NRC 433 (1993) 
witbdnwal of IIIIIIeriaIs liceme _DdmeDt appliClllion; a.J-93-7. 37 NRC 175 (1993) 

RUIJ!S Of PROCEDURE 
injury-iD-fact CODSidentious in delmniDinl 1bDdiD& 10 iDIerYeDe; LBP-93-4. 37 NRC 72 (1993) 

SAFEGUARDS 
CXJIICeIImeDl of problems; DD-93-8, 37 NRC 3 I 4 (1993) 

SAF£J'Y INR>RMATION 
lalricliom oa diJcIosure in seuIemeDt apeemeDlS; DD-93-12, 37 NRC rn (1993) 

SAFETY-RELATED EQUIPMENT 
ap-relared dqndalioa of; LBP-93-I. 37 NRC 5 (1993) 

SCHEDUUNG 
of 1IeIdD& on liceme ame nd" ..... request filed )'an pior 10 ICtOII need; LBP-93-I. 37 NRC 5 (1993) 

SEALED SOURCES 
iricliam-l92, for bumm bncb)1benpy 1raImeDIS; LBP-93-6, 37 NRC '1117 (1993) 

SECURITY 
KCaS 10 procmed .-cas; DD-93-6, 37 NRC 246 (1993) 
faIslficldon of doc:umeots by sopenflOl'S; DD-93-6, 37 NRC 246 (1993) 
TarIrzy PoiDI defidClldes; DD-93-13. 37 NRC 493 (1993) 

SEISMIC ISSUES 
fire barrier illlepity; DD-93-3. 37 NRC 113 (1993) 
See also &rIbquUa 

SERVICE Of DOCUMENJ'S 
iDfClrlllldoa ClIChanced betMea SIIft' I!Id Iiccusee; a.J-93-3. 37 NRC m (1993) 

SE'JTLEMENJ' AGREEMENTS 
CcmmIuIoa rmew of; CJ-93-14. 37 NRC 423 (1993) 
mIrktioes on diIdosun: of IIfcty lDformadoa III; DD-93-I2, 37 NRC rn (1993) 

SEWER SYSTEMS 
nclioacthe cIird8zes 10; DD-93-9. 37 NRC 365 (1993) 
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SHOW-CAUSE PROCEEDINGS 
1II'PCu.e review 01; LBP·93-9, 37 NRC 433 (1993) 
basis mf speclfidty equiremeJIIs lew 2.206 petitions; DO-93-7, 37 NRC 303 (1993) 
ItIIIdanI few iDstitutioa 01; DD-93-4, 37 NRC 22S (1993); DD-93-5, 37 NRC 238 (1993); DD-93-6, 37 

NRC 246 (1993) , ' 
SHUI'DOWN 

miscalc:ulalioa 01 mqiD; DO-93-8, 37 NRC 314 (1993) 
SOURCE MATERIAL 

NRC IUIbority 10 rqulaIe die processIDC 01; LBP·93-7, 37 NRC '1G1 (1993) 
SPENl' FUEL STORAGE 

IoaC-ImD, Iitipbllity ill opendiDC IiceDSe mf opendDc Iiceme ameDdmeJlt proceediDgs; LBP·93-I, 37 
NRC 5 (1993) 

See also 1bdi0llCliw: WIlSIe SIIlnp 
STANDING TO INTERVENE 

CcmmisaIoa IUIbority 10 pm; aJ.93-3, 37 NRC 135 (1993) 
&fty-mile rule; LBP·93-4, 37 NRC 12 (1993) 
popapbic proximity IS basis ill IiceDse 'lI1fftJlhClC case; LBP·93-5, 37 NRC 96 (1993) 
ill IIIIIeriI1a Iic:eDse proceediDp; LBP·93-4, 37 NRC 12 (1993) 
In openIiDc IiceDse CXlleDsloa procecdiDc; LBP·93-I, 37 NRC 5 (1993) 
illjury ill lact mf ZOIIC 01 iDIaau IIeSb Ier, LBP·93-I, 37 NRC 5 (1993); LBP·93-4, 37 NRC 12 

(1993) 
juc6dll CODCqJts IIppIied ill NRC proceediDp; LBP·93-4, 37 NRC 12 (1993) 
merllI-t7JIe CYIIuaIioa 01 claims 01; 1.8P·93-4, 37 NRC 12 (1993) 
JBlic:ipadoD ill IIIOdIer proceediDC IS IJasis lor; ru·93-4, 37 NRC 156 (1993) 
reIiaDce 011 prior ~ons 01; aJ.93-4, 37 NRC 156 (1993) 

STAY 
CoaImIssIoa cb:hIoas; ru·93-II, 37 NRC 251 (1993) 
crllIerla lew cnmt of; ru·93-2, 37 NRC 55 (1993); LBP·93-8, 37 NRC 292 (1993) 
dedsIoas 01' dOllS IIpIII'OpriaIeIy CODSfclemllor; aJ.93-2, 37 NRC 55 (1993) 
diJco¥ay IS mep.abJe iDjury 101' purpose of oIJcaiaiDr. LBP.93-8, 37 NRC 292 (1993) 
pxl CE& lor; LBP·93-10, 37 NRC <&S5 (1993) . 
IIIOOIDeU of RqUeIt lor; aJ.93-II, 37 NRC 251 (1993) 
IIDIII*lY RqUeIt lor; ru·93-2, 37 NRC 55 (1993); aJ.93-II, 37 NRC 251 (1993) 
01 diJco¥ay In byproduct DIIfI:riat Iic:aIIe IUSpCIISioa proc:eediDc; LBP·93-6, 37 NRC 'Jlf1 (1993) 
01 c:nfan:emeDt pnx:eaIinc. cxteDsioa 01; W-93-13, 37 NRC 419 (1993) 
0I1aum:e 01 decommIpionlDl orcIcr; aJ.93-12, 37 NRC 355 (1993) 
of Jow.powcr opendDc IiCCDle, deDIaJ 01; ru·93-2, 37 NRC 55 (1993) 
pendIDc IIppQI, 01 order paDliDc iDIEnacioa ill opendiDc Iic:eDse Iiiiwdule" proceediDr, ru·93-6, 37 

NRC J7l (1993) 
pendIDc IppCII ill dYil tDf'orc:aDtiiI; 1.8P·93-8, 37 NRC 292 (1993) 
dIowiD& necessary few paul of; LBP·93-lo, 37 NRC <&S5 (1993) 

SURVEILLANCE 
litipllility 01 JlI'DII'Iiii Dqa:y In opendDc IiceDIc CXIIeDsIoa proc:eediDc; LBP·93-I, 37 NRC 5 (1993) 
IeSllDC 01 c:oaaillllltlil bobdoa ftha; DD-93-8, 37 NRC 314 (1993) 

TECfNlCAL SPECIFICATIONS 
dIIDcIDI modes wItb rcqaImI equIpmtiil iDopenbJe; DD-93-8. 37 NRC 314 (1993) 
COIIIbttiicJ IIId c:amplcttiieu of; DD-93-IO, 37 NRC 381 (1993) 
dqJnIre dariJtc - CDCI&Qk.." 00-93-13, 37 NRC 493 (1993) 
CIptIIIDc 01 diIutioa YIha wbtii reqalmllII lie Iocbd c:bcd; DD-93-8, 37 NRC 314 (1993) 

TESTING 
IIIIcnice popIiii !ippIied III ~ I71ItiiI mf c:aaIIII-.- boIIIioa ftha; DO-93-10, 37 NRC 381 

(1993) , 
~ of "I •• boIIIioa YIha; 00-93-8, 37 NRC 314 (1993) 
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TRANSPORl' 
IIqaId rafIiDate fertilizer; DD-93-7, 37 NRC 303 (1993) 

URANIUM 
reproccuIDz of low-Jewl wasta for, UlP-93-7, 37 NRC W (1993) 

VALVES 
dilution, opeaiDl of; DD-93-8, 37 NRC 314 (1993) 
See .Jso ("onbinment holalioa Vaha 
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APOlLO, PENNSYLVANIA FUEL FABRICATION FACUTY; Docket No. 7()"13S-DCOM 
DECOMMISSIONING; February 5, 1993; MEMORANDUM AND ORDER (Deoying Heariog 

Request I!Id Terminaling Proceediog); LBP-93-4, 37 NRC 72 (1993) 
DECOMMISSIONING; March 30, 1993; ORDER; CU-93-9, 37 NRC 190 (1993) 

ARKANSAS NUCLEAR 1WO; Docket No. 5()..368 
REQUEST RlR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 c.F.R. 

12.206; D0-93-11, 37 NRC 402 (1993) 
BHAVER VAUEY POWER STATION, Units I and 2; Docket Nos. 5()..334, 5().412 

REQUEST RlR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 c.F.R. 
12.206; D0-93-11, 37 NRC 402 (1993) 

BRAIDWOOD NUCLEAR POWER STATION, Units 1 and 2; Docket Nos. 504S6, 50457 
REQUEST RlR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 c.F.R. 

12.206; DO-93-11, 37 NRC 402 (1993) 
BROWNS FERRY NUCLEAR PLANT, Units 1,2, I!Id 3; Docket Nos. 5()..259, 5()..260,5()..296 

REQUEST RlR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 c.F.R. 
12.206; D0-93-11, 37 NRC 402 (1993) 

BRUNSWICK STATION, Units I and 2; Docket Nos. 5()..324, 5()"325 
REQUEST RlR ACTION; February I, 1993; PARTIAL DIRECI'OR'S DECISION UNDER 10 

C.F.R. 12.206; DO-93-3, 37 NRC 1I3 (1993) 
BRUNSWICK STRAM EUlCTRIC PLANT, Units 1 and 2; Docket Nos. 5()..324, 5()..325 

REQUEST RlR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 c.F.R. 
12.206; D0-93-11, 37 NRC 402 (1993) 

BYRON NUCLEAR POWER STATION; Docket Nos. 504S4, 50455 
REQUEST RlR ACTION; May 23, 1993; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 

12.206; D0-93-11, 37 NRC 402 (1993) 
CAUAWAY PLANT, Unit I; Docket No. 50483 

REQUEST RlR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 c.F.R. 
12.206; D0-93-II, 37 NRC 402 (1993) 

CLAIBORNE ENRICHMENT CENTER; Docket No. 7()..307()"ML 
MATERIALS UCENSE; February 2, 1993; MEMORANDUM AND ORDER (Ruling on Applicant" 

Molioo to Compel Discovery); LBP-93-3, 37 NRC 64 (1993) 
CUNTON POWER STATION, Unit I; Docket No. 50461 

REQUEST RlR ACTION; May 23, 1993; FINAL DIRECTOR'S DECISION UNDER 10 c.F.R. 
12.206; D0-93-11, 37 NRC 402 (1993) 

COMANCHE PEAK STRAM EUlCTRIC STATION, Unit I; Docket No. 50-445 
REQUEST RlR ACTION; January 15, 1993; DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; 

DO-93-2, 37 NRC 52 (1993) 
COMANCHE PHAK STRAM EUlCTRIC STATION, Unit 2; Docket No. 50446 

CONSTRUCTION PERMIT AMENDMENT; February 3,1993; MEMORANDUM AND ORDER; 
CU-93-2, 37 NRC 55 (1993) . 

CONSTRUCTION PERMIT AMENDMENT; March 30, 1993; MEMORANDUM AND ORDER; 
CU-93-IO, 37 NRC 192 (1993) 
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OPERATING UCENSE; January 29, 1993; MEMORANDUM AND ORDER; Cl-93-I, 37 NRC 1 
(1993) 

OPERATING UCENSE; March 9, 1993; MEMORANDUM AND ORDER; Cl-93-4, 37 NRC 156 
(1993) 

OPERATING UCENSE; April 6, 1993; MEMORANDUM AND ORDER; Cl-93-lI, 37 NRC 251 
(1993) 

COMANCllE PEAK. STEAM ELECIlUC STATION, UDiIi I IIId 2; Doc:ht Nos. SO-44S,5().446 
REQUEST FOR ACTION; January IS, 1993; DIRECI'OR'S DECISION UNDER 10 C.F.R. 11.206; 

DD-93-I, 37 NRC 39 (1993) 
REQUEST FOR ACTION; February I, 1993; PARTIAL DIRECI'OR'S DECISION UNDER 10 

C.F.R. 12.206; DD-93-3, 37 NRC 113 (1993) 
REQUEST FOR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 CP.R. 

12.206; DD-93-lI, 37 NRC 402 (1993) 
REQUEST FOR ACTION; JUDe 4, 1993; DIRECI'OR'S DECISION UNDER 10 CP.R. 12.206; 

DD-93-12, 37 NRC 477 (1993) 
COOPllR STATION, UDit 1; Doc:ht No. SO-298 

REQUEST FOR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 CP.R. 
12.206; DD-93-lI, 37 NRC 402 (1993) 

CRYSTAL RIVER UNrr NO.3 NUCLEAR. GENERATING l'LANl'; Doc:ht Nos. SO-302 
REQUEST FOR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 CP.R. 

12.206; DD-93-lI, 37 NRC 402 (1993) 
DAVIS-BPSSB NUCLEAR. POWER STATION, UDit 1; Doc:ht No. SO-3-46 

REQUEST FOR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 CP.R. 
12.206; DD-93-lI, 37 NRC 402 (1993) 

DIABLO CANYON NUCLEAR POWER l'LANl', UDiIi I IIId 2; Doc:ht Nos. SO-27S, SO-323 
REQUEST FOR ACTION; May 23,1993; FINAL DIRECI'OR'S DECISION UNDER 10 CP.R. 

12.206; DD-93-lI, 37 NRC 402 (1993) 
DIABLO CANYON NUa.BAR POWER PLANr, UDiIi 1 IIId 2; Doc:ht Nos. SO-27S-OLA-2, 

SO-323-0LA-2 
OPERATING UCENSE AMENDMENl'; January 21, 1993; PREHEAIlING CONFERENCE ORDER 

(Ru1iDg upoa IalerYelllioa Pdidoa IIId AIIIborizIn& HeariD&>; LBP-93-1, 37 NRC S (1993) 
OPERATING UCENSE AMENDMENl'; JUDe 17, 1993; PREHEAIlING CONFERENCE ORDER 

(LaIe.FiIcd Conlelldoas IIId DiscoY=y); LBP-93-9, 37 NRC 433 (1993) 
DONAlD c. COOK NUa.BAR l'LANl', UDiIi I IIId 2; Doc:ht Nos. SO-31S, SO-316 

REQUEST FOR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 CP.R. 
12.206; DD-93-lI, 37 NRC 402 (1993) 

DUANE ARNOLD ENERGY CENTER; Docld No. SO-331 
REQUEST FOR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 CP.R. 

12.206; DD-93-lI, 37 NRC 402 (1993) 
EDWIN L HAT(]{ NUCLEAR. POWER 'PLANr, UDiIi I IIId 2; Doc:ht Nos. SO-321, SO-366 

REQUEST FOR ACTION; April 23, 1993; PARTIAL DIRECI'OR'S DECISION UNDER 10 c.P.R. 
12.206; DD-93-8, 37 NRC 314 (1993) 

REQUEST FOR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 CP.R. 
12.206; DD-93-lI, 37 NRC 402 (1993) 

ENRICO FERMI ATOMIC POWER l'LANl', UDit 2; Doc:ht No. SO-341 
REQUEST FOR ACTION; February I, 1993; PARTIAL DIRECTOR'S DECISION UNDER 10 

CP.R. 12.206; DD-93-3, 37 NRC 113 (1993) 
REQUEST FOR ACTION; March 31, 1993; DIRECI'OR'S DECISION UNDER 10 C.F.R. 12.206; 

DD-93-6, 37 NRC 246 (1993) 
REQUEST FOR ACTION; May 23, 1993; FINAL DIRECI'OR'S DECISION UNDER 10 CP.R. 

12.206; DD-93-11, 37 NRC 402 (1993) 
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GEO-TEQI LABORATORIES, 43 SouIh A-. Faawood, New Seney 0'7023; Doc:ket No. 
03G-2069J.EA 

ENFORCEMENT AcnON; Fcbnwy 1, 1993; MEMORANDUM AND ORDER (rcrmilllliD& 
Pruc:eedIa&); LBP-9J.2, 37 NRC 61 (1993) 

GORE, OKLAHOMA FACIUTY; Doc:ket No. 4()..8027 

REQUEST OOR AcnON; AprIl 14, 1993; DIRECTOR'S DECSI0N UNDER 10 C.F.R. 12.206; 
DD-9J.7, 37 NRC 303 (1993) 

GRAND OULP NUa.EAR STA110N, Uait 1; Doc:ket No. ,SG.416 
REQUEST OOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 

12.206; DD-9J.lI, 37 NRC 402 (1993) 
HADDAM NECK PLANI'; Doc:ket No. 56-213 

REQUEST OOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 
12.206; DD-9J.lI, 37 NRC 402 (1993) 

INDIAN ORCllARD, MASSACHUSETTS FACIUTY; Doc:ket No. OJO.04632 
REQUEST OOR AcnON; May 7, 1993; DIRECTOR'S DECSION UNDER 10 c.F.R. 12.206; 

DD-9J.9, 37 NRC 36S (1993) 
INDIAN POINr, Uail 2; Doc:ket No. 56-247 

REQUEST OOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 
12.206; DD-9J.lI, 37 NRC 402 (1993) 

LA SAIl.B COUNTY STA110N, UailS I aDd 2; Doc:ket Noc. 56-373, 56-374 
REQUEST OOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 

12.206; DD-9J.lI, 37 NRC 402 (1993) 
LIMERICK GENERATING STA110N, UailS I aDd 2; Doc:ket Nos. 56-352, 56-353 

REQUEST OOR AcnON; May 23,1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 
12.206; DD-9J.lI, 37 NRC 402 (1993) 

MAINE YANKEE ATOMIC POWER STA110N; Doc:ket No. 56-309 
REQUEST OOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 

12.206; DD-9J.lI, 37 NRC 402 (1993) 
MILLSTONE, UailS I, 2, aDd 3; Doc:ket Nos. 56-245, 56-336, ,SG.423 

REQUEST OOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 
12.206; DD-9J.lI, 37 NRC 402 (1993) 

MONI1C1lLLO NUa.EAR GENERATING PLANI', Uait 1; Doc:ket No. 56-263 
REQUEST OOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 

12.206; DD-9J.lI, 37 NRC 402 (1993) 
NINE MILE POINr NUa.EAR STA110N, Uail I; Doc:ket No. 56-220 

REQUEST OOR AcnON; May 9, 1993; DIRECTOR'S DECSION UNDER 10 c.F.R. 12.206; 
DD-9J.I0, 37 NRC 381 (1993) 

NINE MILE POINr NUa.EAR STA110N, UailS 1 aDd 2; Doc:ket Nos. 56-220, ,SG.410 
REQUEST OOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 

12.206; DD-93-lI, 37 NRC 402 (1993) 
NOR11l ANNA POWER STA110N, UailS 1 aDd 2; DocIcet Noc. 56-338, 56-339 

REQUEST OOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 
12.206; DD-93-lI, 37 NRC 402 (1993) 

OYSTER CREEK NUa.EAR GENERATING STA110N; Doc:ket No. 56-219 
REQUEST OOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 

12.206; DD-9J.lI, 37 NRC 402 (1993) 
PAUSADES NUa.EAR POWER FACIUTY; Doc:ket No. 56-255 

REQUEST OOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECSION UNDER 10 c.F.R. 
12.206; DD-93-lI, 37 NRC 402 (1993) 
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PALO VERDB NUa.EAR GENERATING STATION, UoIlI I, 2, and 3; Doc:ket Nos. 50-S28, 50-529, 
5O-S30 

REQUEST FOR ACTION; May 23, 1993; FINAL DIRECrOR'S DECISION UNDER 10 c.P.R. 
12.206; DD-93-II, 37 NRC 402 (1993) 

PEACH B01TOM ATOMIC POWER STATION, UoIlI 2 and 3; Doc:ket Nos. 5O-m, 50-278 
REQUEST FOR ACTION; May 23, 1993; FINAL DlREcroR'S DECISION UNDER 10 c.P.R. 

12.206; DD-93-II, 37 NRC 402 (1993) 
PERRY NUa.EAR POWER PLANt', Uoit I; Doc:ket No. SQ.44O 

REQUEST FOR ACTION; March 28, 1993; DIRECrOR'S DECISION UNDER 10 c.F.R. 12.206; 
DD-93-S, 37 NRC 238 (1993) 

REQUEST FOR ACTION; May 23, 1993; FINAL DlREcroR'S DECISION UNDER 10 c.F.R. 
12.206; DD-93-II, 37 NRC 402 (1993) 

PRAIRIE ISLAND NUCLEAR GENERATING PLANI', Uoits I and 2; Doc:ket Nos. 50-282, SG-306 
REQUEST FOR ACTION; May 23, 1993; FINAL DIRECrOR'S DECISION UNDER 10 c.F.R. 

12.206; DD-93-II, 37 NRC 402 (1993) 
RANCHO SECO NUa.EAR GENERATING STATION; Doc:ket No. 5O-312-DCOM 

DECOMMISSIONING; March 3, 1993; MEMORANDUM AND ORDER; CLI-93-3, 37 NRC 135 
(1993) 

DECOMMISSIONING; March IS, 1993; ORDER; CLI-93-S, 37 NRC 168 (1993) 
DECOMMISSIONING; May 26, 1993; MEMORANDUM AND ORDER; CLI-93-I2, 37 NRC 3SS 

(1993) 
RIVER BEND STATION, Uoit I; Docket No. 50-458 

REQUEST FOR ACTION; Pebruary I, 1993; PARTIAL DIRECrOR'S DECISION UNDER 10 
c.P.R. 12.206; DD-93-3, 37 NRC 113 (1993) 

REQUEST FOR ACTION; May 23, 1993; FINAL DIRECrOR'S DECISION UNDER 10 c.F.R. 
12.206; DD-93-II, 37 NRC 402 (1993) 

SAN ONOFRE NUa.EAR GENERATING STATION, Uoits 2 and 3; Doc:ket Nos. 50-361, 50-362 
REQUEST FOR ACTION; May 23, 1993; FINAL DIRECrOR'S DECISION UNDER 10 c.P.R. 

12.206; DD-93-II, 37 NRC 402 (1993) 
SEQUOYAH NUCLEAR PLANt', Uoits I and 2; Doc:ket Nos. 50-327, 50-328 

REQUEST FOR ACTION; May 23, 1993; FINAL DIRECrOR'S DECISION UNDER 10 c.F.R. 
12.206; DD-93-II, 37 NRC 402 (1993) 

SHEARON HARRIS NUCLEAR POWER PLANI'; Doc:ket No. SG-4OO 
REQUEST FOR ACTION; Pebruary I, 1993; PARTIAL DIRECrOR'S DECISION UNDER 10 

c.F.R. 12.206; DD-93-3, 37 NRC 113 (1993) 
REQUEST FOR ACTION; May 23, 1993; FINAL DlREcroR'S DECISION UNDER 10 c.F.R. 

12.206; DD-93-II, 37 NRC 402 (1993) 
sourn TEXAS PROJECf, Uoits I and 2; Doc:ket Nos. 50-498, 50-499, 

REQUEST FOR ACTION; May 23, 1993; FINAL DIRECrOR'S DECISION UNDER 10 c.F.R. 
12.206; DD-93-II, 37 NRC 402 (1993) 

ST. LUCIB NUCLEAR POWER PLANt', Uoits I and 2; Docket Nos. SG-335, 50-389 
REQUEST FOR ACTION; May 23, 1993; FINAL DIRECrOR'S DECISION UNDER 10 c.F.R. 

12.206; DD-93-11, 37 NRC 402 (1993) 
SURRY NUCLEAR POWER STATION, UoIlI I and 2; Doc:ket Nos. 50-280, 50-281 

REQUEST FOR ACTION; MaY 23, 1993; FINAL DIRECrOR'S DECISION UNDER 10 c.F.R. 
12.206; DD-93-11, 37 NRC 402 (1993) 

SUSQUEHANNA STEAM ELECrRIC STATION, Uoits I and 2; Doc:ket Nol. 50-387, 50-388 
REQUEST FOR ACTION; May 23, 1993; FINAL DIRECrOR'S DECISION UNDER 10 c.F.R. 

12.206; DD-93-11, 37 NRC 402 (1993) . 
THREE MILB ISLAND NUCLEAR STATION, Uoit I; Doc:ket No. 50-289 

REQUEST FOR ACTION; May 23, 1993; FINAL DlREcroR'S DECISION UNDER 10 c.F.R. 
12.206; DD-93-11, 37 NRC 402 (1993) . 
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TROJAN NUCLEAR PLANr, Unit 1; I>cldzt No . .5().344 
REQUEST FOR AcnON; May 23,1993; FINAL DIRECTOR'S DECISION UNDER 10 c.p.R. 

12.206; D1).93-11, 37 NRC 402 (1993) 
11JRKEY POINT NUCLEAR GENERATING PLANI', Units 3 IIICI 4; Docket Nos . .5().2S0, .5().2S1 

REQUEST FOR AcnON; Man:h 23, 1993; DtRECrOR'S DECSION UNDER 10 c.P.R. 12.206; 
D1).93-4, 37 NRC 22S (1993) 

REQUEST FOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECISION UNDER 10 c.p.R. 
'2.206; D1).93-lI, 37 NRC 402 (1993) 

REQUEST FOR AcnON; June 7,1993; DIRECTOR'S DECISION UNDER 10 c.P.R. 12.206; 
D1).93-13, 37 NRC 493 (1993) . 

VERMONT YANKEE NUCLEAR POWER STATION; I>cldzt No. 50-271 
REQUEST FOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECISION UNDER 10 c.p.R. 

12.206; D1).93-11, 37 NRC 402 (1993) 
VIRGIL C. SUMMER NUCLEAR STATION, Unit 1; Docket No . .5().395 

REQUEST FOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECISION UNDER 10 c.p.R. 
,2.206; D1).93-lI, 37 NRC 402 (1993) 

VOOTLB ELECTRIC GENERATING PLANI', Units I IIICI 2; Docket Nos. 50-424, 50-42S 
REQUEST FOR AcnON; April 23, 1993; PARTIAL DIRECTOR'S DECISION UNDER 10 c.P.R. 

§ 2.206; D1).93-8, 37 NRC 314 (1993) 
REQUEST FOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECISION UNDER 10 c.p.R. 

§ 2.206; D1).93-lI, 37 NRC 402 (1993) 
VOOTLB ELECTRIC GENERATING PLANI', Units 1 and 2; I>cldzt Nos. 5O-424-0LA-3, 5O-42S-0LA-3 

OPERATING UCENSB AMENDMENT; Pebruary 18, 1993; MEMORANDUM AND ORDER 
(Admitting a Party); LBP-93-5, 37 NRC 96 (1993) 

OPERATING UCENSB AMENDMENT; Man:h 18, 1993; ORDER; CU-9H, 37 NRC 172 (1993) 
OPERATING UCENSB AMENDMENT; Apri121, 1993; MEMORANDUM AND ORDER (Ruling 

on Stay Request aiId on ScbeduIiag); LBP-93-8, 37 NRC 292 (1993) 
OPERATING UCENSB AMENDMENT; June 24, 1993; MEMORANDUM AND ORDER (Order 10 

Mr. Masbaugll 10 Release Six Tapes); LBP-93-1I, 37 NRC 469 (1993) 
WATERFORD STEAM ELECTRIC STATION, Unit 3; Docket No . .5().382 

REQUEST FOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECISION UNDER 10 c.P.R. 
12.206; D1).93-11, 37 NRC 402 (1993) 

WAlTS BAR. Units I IIICI 2; Docket Nos. .5().390, .5().391 
REQUEST FOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECISION UNDER 10 c.p.R. 

12.206; D1).93-11, 37 NRC 402 (1993) 
WllllAM B. McGUIRE NUCLEAR STATION, Units I IIICI 2; Docket Nos . .5().369, .5().370 

REQUEST FOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECISION UNDER 10 c.P.R. 
,2.206; D1).93-11, 37 NRC 402 (1993) 

WOLF CREEK GENERATING STATION, Unit 1; Docket No. 50-482 
REQUEST FOR AcnON; May 23, 1993; FINAL DIRECTOR'S DBCISION UNDER 10 c.p.R. 

12.206; D1).93-11, 37 NRC 402 (1993) 
WPPSS NUCLEAR PROIECT NO.2; Docket No . .5().397 

REQUEST FOR AcnON; Pebruary I, 1993; PARTIAL DIRECTOR'S DECISION UNDER 10 
c.P.R. 12.206; D1).93-3, 37 NRC 113 (1993) 

REQUEST FOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECISION UNDER 10 c.p.R. 
1 2.206; D1).93-11, 37 NRC 402 (1993) 

ZION STATION, Units I and 2; Docket Nos . .5().295, 50-304 
REQUEST FOR AcnON; May 23, 1993; FINAL DIRECTOR'S DECISION UNDER 10 c.p.R. 

12.206; D1).93-11, 37 NRC 402 (1993) 
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