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PREFACE
This is the forty-third volume of issuances (1 - 358) of the Nuclear Regulatol)'
Commission and its Atomic Safety and Licensing Boards, Administrative Law
Judges, and Office Directors. It covers the period from JanuaI)' 1, 1996 to June 30,
1996.
Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatol)' hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the [mal Commission action with respect
to those applications. Boards are drawn from the Atomic Safety and Licensing
Board Panel, comprised of lawyers, nuclear physicists and engineers, environmentalists, chemists, and economists. The Atomic Energy Commission ftrst established
Licensing Boards in 1962 and the Panel in 1967.
Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created an
Appeal Panel, from which are drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and Licensing Boards
were transferred to the Nuclear Regulatory Commission by the Energy
Reorganization Act of 1974. Appeal Boards represent the fmal level in the
administrative adjudicatory process to which parties may appeal. Parties, however,
are permitted to seek discretional)' Commission review of certain board rulings.
The Commission also may decide to review, on its own motion, various decisions
or actions of Appeal Boards.
On June 29, 1990, however, the Commission voted to abolish the Atomic Safety
and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,1991. In
the future, the Commission itself will review Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991).
The Commission also has Administrative Law Judges appointed pursuant to the
Administrative Procedure Act, who preside over proceedings as directed by the
Commission.
The hardbound edition of the Nuclear Regulatory Commission Issuances is a
fmal compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the monthly
softbounds and any corrections submitted by the NRC legal staff to the printed
softbound issuances are contained in the hardbound edition. Cross references in
the text and indexes are to the NRCI page numbers which are the same as the page
numbers in this publication.
Issuances are referred to as follows: Commission--CU, Atomic Safety and
Licensing Boards--LBp, Administrative Law Judges--AU, Directors' Decisions-DD, and Decisions on Petitions for Rulemaking-DPRM.
The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal signficance.
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CLI-96-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONER:

Shirley A. Jackson, Chairman I

In The Matter of

Docket No. 50-029
(Decommissioning Plan)

YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station)

January 16, 1996

The Commission refers to the Atomic Safety and Licensing Board, for a ruling
on standing and contentions and with guidance on several novel issues and a
suggested expedited schedule, pleadings filed regarding Petitioners' intervention
in a proceeding to consider approval of a plan to decommission the Yankee
Nuclear Power Station ("Yankee NPS").
The matter now before the Commission follows the Commission's recent
reinstatement, in light of a decision by the First Circuit Court of Appeals, of
its pre-1993 policy of providing an opportunity for an adjudicatory hearing on
nuclear power reactor decommissioning plans.

RULES OF PRACTICE:

INTERVENTION PETITION

Where a petitioner has not expressly requested a hearing on its petition, but
where it seems clear from the petition as a whole that a hearing is what the
petitioner desires, the Commission will not dismiss that petition solely on the
basis of such a technical pleading defect.

I This Decision was made by Olail11Wl Jackson under delegated authority. as authorized by NRC Reorganization
Plan No. I of 1980. afler consultation with Commissioner Rogen. Commissioner Rogen has Slated his agreement
with this Decision.
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RULES OF PRACTICE:

STANDING TO INTERVENE

In order to establish standing to intervene in a proceeding, a petitioner must
demonstrate that (1) it has suffered a distinct and palpable harm that constitutes
injury-in-fact within the zone of interests arguably protected by the governing
statute; (2) that the injury can fairly be traced to the chalIenged action; and (3)
that the injury is likely to be redressed by a favorable decision.

RULES OF PRACTICE:

STANDING

As the Commission has noted on other occasions, a prospective intervenor
may not derive standing to participate in a proceeding from another person who
is not a party to the action or is not a member of its organization.

RULES OF PRACTICE: STANDING TO INTERVENE;
ADMISSIBILITY OF CONTENTIONS
Once it party demonstrates that it has standing to intervene on its own accord,
that party may then raise any contention that, if proved, wilI afford the party
relief from the injury it relies upon for standing.

RULES OF PRACTICE:
(LIMITATION)

ADMISSIBILITY OF CONTENTIONS

The Commission construes the provision in 10 C.F.R. § 2.7l4(g), in accordance with the relevant case law, i.e., that an intervenor's contentions may be
limited to those that will afford it relief from the injuries asserted as a basis for
standing.

REGULATIONS:

DECOMMISSIONING

A fair reading of the Commission's decommissioning rules at 10 C.F.R.
§ 50.82 is that it is for the licensee in the first instance to choose the decom-

missioning option and that neither the DECON nor the SAFSTOR option can
be deemed unacceptable a priori.
.

REGULATIONS:

DECOMMISSIONING

The principal criterion for judging a decommissioning alternative is the
proposed time required for decommissioning completion.
to C.F.R.
§ 50.82(b)(1)(i). Both the SAFSTOR and the DECON alternatives would, in
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general, meet the criterion in that section and in the Final Generic Environmental Impact Statement on Decommissioning of Nuclear Facilities (GElS).

REGULATIONS:

DECOMMISSIONING

In addition to meeting the "time" requirement in lO C.F.R. § 50.82(b)(l)(i),
decommissioning plans must also meet other applicable NRC regulations, including the "as low as is reasonably achievable" (ALARA) requirement in lO
C.F.R. §20.1lO1(b).

REGULATIONS:

INTERPRETATION (pART 20)

One of the purposes of revising lO C.F.R. Part 20 was to change the status
of ALARA from the hortatory suggestion in old lO C.F.R. §20.1(c) to the
mandatory requirement in the current lO C.F.R. § 20.llOl(b); thus, ALARA is
an essential part of Federal Radiation Protection Guidance.

REGULATIONS:

DECOMMISSIONING

While a licensee's choice of decommissioning options is not beyond all challenge, such a challenge to a licensee's choice of alternative decommissioning
procedures cannot be based solely on differences in estimated collective occupational doses on the order of magnitude of the estimates in the GElS.

REGULATIONS: RADIATION PROTECTION STANDARDS;
INTERPRETATION (10 C.F.R. Part 20)
A licensee's actions do not violate the ALARA principle simply because some
way can be identified to reduce radiation exposures further. The practicality and
the cost of the measures required to achieve these reductions as well as "other
societal and socioeconomic considerations" must also be taken into account. See
lO C.F.R. §20.1003 (definition of ALARA).

RULES OF PRACTICE:

RADIATION PROTECTION STANDARDS

The Commission will generally find that exposures are ALARA when further dose reductions would cost more than $1000 or $2000 for each personrem reduction achieved. See generally "Regulatory Analyses Guidelines,"
NUREGIBR-0058, Rev. 2 (1995).
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REGULATIONS:

DECOMMISSIONING

The essential purpose of the requirement in 10 C.F.R. § 50.82 is to provide
"reasonable assurance" of adequate funding for decommissioning. Thus, to
be entitled to relief, a petitioner needs to show not only that a licensee's
decommissioning cost estimate is in error, but that there is not reasonable
assurance that the correct amount will be paid.
NRC:

ENFORCEMENT ACTIONS

To the extent that a petitioner's contention alleges "illegal" past conduct in
violation of NRC regulations, those allegations are more properly the subject of
a separate enforcement action.

MEMORANDUM AND ORDER
I.

INTRODUCTION

This matter is before the Commission on a petition by the Citizens Awareness Network ("CAN") and the New England Coalition on Nuclear Pollution
("NECNP") (collectively "Petitioners") in response to a Notice of Opportunity
for a Hearing published in the Federal Register. See 60 Fed. Reg. 55,069
(Oct. 27, 1995). The Petitioners seek to intervene in a proceeding to consider approval of a plan to decommission the Yankee Nuclear Power Station
("Yankee NPS"), submitted by the Yankee Atomic Electric Company ("YAEC"
or "Licensee"), which holds a possession-only license for Yankee NPS. The
NRC Staff and YAEC have now filed answers to the petition. We have granted
Petitioners' motion seeking leave to file a reply and considered their reply
in issuing this Order. This Order refers the pleadings to the Atomic Safety
and Licensing Board ("Licensing Board") for appropriate action with guidance
on several novel issues raised in this proceeding and a suggested expedited
schedule. 2

2The NRC Staff has filed a response to the Petitioners' motion for leave, in which the Staff does not oppose the
motion but asks for leave to file a pleading in opposition to the "new issues" it alleges are raised in the Reply.
The Ucensee has filed two respoosive pleadings. The first opposes the Petitioners' motion for leave; the second
is a motion fl)r leave to file a substantive pleading in opposition to the Reply if we accept the reply. These two
requests to file additional responses are forwarded to the Ucensing Board for its appropriate consideration.

4

n.

BACKGROUND

We have discussed the background of this matter before at some length.
Suffice it to say that we have reinstated our pre-1993 policy on providing
an opportunity for an adjudicatory hearing regarding the possible approval of
nuclear power reactor decommissioning plans in light of a decision by the U.S.
Court of Appeals for the First Circuit. See generally Citizens Awareness Network
v. NRC, 59 F.3d 284 (lst Cir. 1995); Yankee Atomic Electric Co. (Yankee
Nuclear Power Station), CLI-95-14, 42 NRC 130 (1995). In accord with that pre1993 policy, we offered an opportunity for a hearing on the unfinished portion
of work to be completed under the proposed Yankee NPS decommissioning
plan, which had previously been approved by the NRC Staff. See 60 Fed. Reg.
55,069 (Oct. 27, 1995), supra.
In order to obtain such a hearing, Petitioners must satisfy the requirements
of 10 C.F.R. § 2.714. Thus, Petitioners must (1) demonstrate that they have
standing to intervene and (2) submit at least one valid contention. In this case, as
required by the expedited procedures announced in the Federal Register Notice,
id., Petitioners submitted a supplemental petition containing five proposed
contentions. The Licensee and the Staff have responded, arguing that: (I)
Petitioners have not requested a hearing; and (2) all proposed contentions
are inadmissible. Petitioners have, in turn, replied to Licensee's and Staff's
objections and advocated the admissibility of each of the proffered contentions.
We refer the matter to the Atomic Safety and Licensing Board ("Licensing
Board" or "ASLB") to rule on standing and contentions and to conduct any
necessary further proceedings. In so doing, we construe the original petition as
requesting a hearing and not just intervention in the proceeding in the event a
hearing is requested by someone else. While Petitioners may be faulted for not
expressly requesting a hearing in their original petition, it seems clear from the
petition as a whole that this is what they desire, and their reply confirms this.
Accordingly, we decline the suggestions by the Staff and the Licensee that we
dismiss the petition solely on the basis of a technical pleading defect.
UI.

GUIDANCE TO THE LICENSING BOARD

We expect that many of the issues raised by the Petitioners and related
pleadings will be resolvable within the framework of the NRC's regulations
and case law. However, in order to expedite this proceeding and to avoid future
delay, we are providing guidance to the Licensing Board on several novel issues
raised by the pleadings.
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A.

The Nexus Between Standing and Contentions

The Licensee and the Staff challenge Petitioners' "standing" to raise contentions related to occupational dose issues. In order to establish standing to
intervene in a proceeding, a petitioner must demonstrate that (1) it has suffered
a distinct and palpable harm that constitutes injury-in-fact within the zone of
interests arguably protected by the governing statute; (2) that the injury can
fairly be traced to the challenged action; and (3) that the injury is likely to be
redressed by a favorable decision. See. e.g.. Cleveland Electric Illuminating
Co. (Perry Nuclear Power Plant, Unit I), CLI-93-21, 38 NRC 87, 92 (1993).
See generally Lujan v. Defenders of Wildlife. 504 U.S. 555, 560-61, 112 S. Ct.
2130, 2136 (1992); Dellums v. NRC. 863 F.2d 968, 971 (D.C. Cir. 1988). And
as we have noted on other occasions, a prospective intervenor may not derive
standing to participate in a proceeding from another person who is not a party
to the action or is not a member of its organization. See. e.g.• Florida Power
and Light Co. (St. Lucie Nuclear Power Plant, Units I and 2), CLI-89-2I, 30
NRC 325, 329 (1989).
However, once a party demonstrates that it has standing to intervene on 'its
own accord, that party may then raise any contention that, if proved, will afford
the party relief from the injury it relies upon for standing. See. e.g.. Duke
Power Co. v. Carolina Environmental Study Group. 438 U.S. 59, 78-81 (1978)
(rejecting a requirement for a "nexus" between the injury claimed and the right
being asserted); Sierra Club v. Morton. 405 U.S. 727. 740 n.15 (1972) ("The
test of injury-in-fact goes only to the question of standing to obtain judicial
review. Once this standing is established. the party may assert the interests of
the general public in support of its claims for equitable relief."). See generally
3 K. Davis and R. Pierce. Administrative Law Treatise § 16.13 (1994). 3
In this case, the Petitioners have asserted standing to intervene in this proceeding alleging that (I) they will suffer injuries resulting from implementation
of the currently proposed Yankee NPS decommissioning plan and (2) these injuries could be redressed either by the choice of a different alternative or by
modification of the plan. Assuming argllendo that the Licensing Board determines that Petitioners do indeed have standing to intervene in this proceeding,
they will then be free to assert any contention. which. if proved, will afford
them the relief they seek, i.e., the rejection or modification of the Yankee NPS
decommissioning plan in a manner that will redress their asserted injuries. Of
course. any contention must also satisfy the other applicable requirements for
contentions. We address here only the matters of "nexus" between standing and
contentions.
J Section 2.714(g) of 10 C.F.R. provides that an intervenor's participation may be limited in accordance with its
interests. We consll'lle this provision in accordance with the cited case law, i.e., that an intervenor's contentions
may be limited to those that will afford it relief from the injuries asserted as a basis for standing.
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B.

NRC Review of the Choice of Decommissioning Option

The Petitioners allege that the Licensee's choice of DECON as a decommissioning option violates 10 C.F.R. § 20.1101 "in that it fails to maintain occupational and public radiation doses as low as reasonably achievable ["ALARA"]."
The basis Petitioners offer for this contention is that "significant dose savings"
could be achieved by "cost effective measures," i.e., by postponing dismantlement of the facility for a 30-year SAFSTOR period.
We are not prepared at this time to put the Licensee's choice of a decommissioning option forever beyond all challenge. Nevertheless, a fair reading of our
decommissioning rules at 10 C.F.R. § 50.82 is that it is for the Licensee in the
first instance to choose the decommissioning option and that neither DECON
nor SAFSTOR can be deemed unacceptable a priori.4 A choice of DECON over
SAFSTOR involves tradeoffs, e.g., earlier achievement of the decommissioning
goal of unrestricted site release but at the cost of higher collective doses to plant
workers performing the dismantlement.
In this case the Petitioners challenge the validity of the Licensee's evaluation
of this tradeoff by asserting that the site will not be available for release for
unrestricted use for many years to come because spent fuel will have to remain
stored at the site. Thus, they argue, implementation of DECON will involve
approximately 900 person-rem more occupational exposure than implementation
of SAFSTOR5 but will provide no countervailing benefit. They further argue
that, contrary to YAEC's figures, the SAFSTOR alternative would actually cost
somewhat less than DECON. Petitioners thus contend that Yankee's proposal
for a modified DECON plan violates the ALARA requirement because radiation
exposure could be lowered at reasonable cost by adopting the SAFSTOR
alternative.
We assume that an ALARA challenge can properly be made against a Licensee's decommissioning alternative choice, if an adequate basis for the challenge is offered. The question presented by Petitioners' ALARA contention is
whether the Petitioners' assertions regarding dose savings and cost-effectiveness

4Under 10 C.F.R. §50.82(b)(I). "The proposed decommissioning plan must include- [tlhe choice of the
al!emative for decommissioning." and under 10 C.F.R. § SO 82(b)(1 )(i). '"[fjor an electric utility licensee [of a
nuclear power reactorl. an alternative is acceptable if it provides for completion of decommissioning within 60
years." Thus. the principal criterion for judging a decommissioning al!ernative is the proposed time required for
decommissioning completion; both SAFSTOR and DECON will. in general. meet this criterion. The Generic
Environmental Impact Statement (-GElS") supporting the decommissioning rule also finds both SAFSTOR and
DECON generally acceptable.
However. decommissioning plans must also meet other applicable NRC regulations. including the ALARA
requirement in 10 C.F.R. § 20.110 I (b). Su 10 C.F.R. § SO.82(e) It must be emphasized that one of the purposes
of the revised 10 C.F.R. Part 20 was to change the status of ALARA from the honatory suggestion in old 10
C.F.R. § 20. I (c) to the mandatory requirement in new 10 C.F.R. § 20.1101(b). Thus. ALARA is an essential pan
of Federal Radiation Protection Guidance.
5 For this figure the Petitioners cite Table 4.3·2 of NUREG-0586. -Final Generic Environmental Impact Statement
on Decommissioning of Nuclear Facilities" ("GElS").
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provide an adequate basis. As for the asserted dose savings, we note that the
900 person-rem figure is based on estimates for decommissioning of a much
larger nuclear plant than the Yankee NPS.6 But different dose estimates may
be expected at the Yankee NPS. Furthermore, Yankee's decommissioning plan
has already been partially implemented, and the results of that implementation
(which should be available for review) may reduce the anticipated occupational
dose.
In any event, the 900 person-rem figure, being a generic estimate, is necessarily somewhat speculative as applied to a particular facility. The differences in
occupational exposure between the DECON and SAFSTOR alternatives could in
actual practice be less than 900 person-rem, or perhaps not much at all. Among
the few inevitable uncertainties are the actual conditions of the facility after several decades, and the amount of institutional memory held by plant management
and workers regarding the facility configuration and the extent and location of
contamination. It is one thing to review a licensee's choice of alternative procedures and actions when that review can be based upon relatively certain data
in the here and now; it may be quite another thing to review a licensee's choice
based on estimates of doses that will occur 30 or more years in the future.
Given that our rules treat DECON as a generally acceptable alternative, despite
the acknowledged likelihood of reduced occupational dose under SAFSTOR,
we conclude that a challenge to the Licensee's choice of the modified DECON
option instead of SAFSTOR cannot be based solely on differences in estimated
collective occupational dose on the order of magnitude of the estimates in the
GElS.
We believe that this position as applied in this case is entirely consistent
with the ALARA concept. The Petitioners appear to recognize that a licensee's
actions do not violate the ALARA principle simply because some way can be
identified to reduce radiation exposures further. The practicality and the cost of
the measures required to achieve these reductions as well as "other societal and
socioeconomic considerations" must also be taken into account. See 10 C.F.R.
§ 20.1003 (definition of ALARA). As a matter of agency practice, the NRC
will generally find that exposures are ALARA when further dose reductions
would cost more than $1000 or $2000 for each person-rem reduction achieved.
See generally "Regulatory Analyses Guidelines," NUREGIBR-0058, Rev. 2,
announced in 60 Fed. Reg. 65,694 (Dec. 20, 1995). Applying that analysis
here, the "value" of a 900 person-rem occupational dose reduction would be no
more than about $2 million.
In the case before us, all parties appear to agree that the cost estimates for
both the DECON and SAFSTOR alternatives are on the order of $200 million
6Table 4.3·2 of the GElS presents dose analyses for decommissioning "the reference PWR." which is an 1175·
MWe facility. significantly larger than the Yankee NPS.
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and lie within $10 million to $15 million of each other. The estimates (especially
Petitioners' "present value" estimates) are highly dependent on difficult-topredict variables like interest, discount, and inflation rates and waste disposal
fees. In short, it is not possible to say with great assurance whether switching
from DECON to SAFSTOR might actually save money, as Petitioners contend,
or whether over the next 30 years additional costs considerably in excess of
$2 million might be incurred. In these circumstances we do not believe that
potential dose reductions on the order of 900 person-rem can have ALARA
significance, unless there is some extraordinary aspect to the case not apparent
to us from the pleadings that the Licensing Board may uncover on its own
review.

C.

Decommissioning Cost Update

In Contention C, Petitioners allege, inter alia. that YAEC's "updated cost
estimate," submitted under 10 C.F.R. §50.82(b)(4), is "not reasonable." Petition
at 20. The essential purpose of this requirement in section 50.82 is to provide
"reasonable assurance" of adequate funding for decommissioning. Thus, a
contention that a licensee's estimate is not "reasonable," standing alone. would
not be sufficient in and of itself because the potential relief would be the
formalistic redraft of the plan with a new estimate. The issue seems important
here because the Licensee maintains that it has funds or access to funds to pay
for decommissioning, even if it costs more than it currently estimates. Thus, to
be entitled to relief, Petitioners will need to show not only that the estimate is
in error but that there is not reasonable assurance that the amount will be paid.

D.

Remedy for Past Conduct

In Contention D, Petitioners challenge allegedly "illegal" past conduct of the
Licensee and seek a remedy for that conduct. To the extent that the contention
alleges that YAEC has violated NRC regulations. those allegations are more
properly the subject of separate enforcement action. The focus of this proceeding
is prospective only - the future decommissioning of the remainder of the facility
under the proposed decommissioning plan.

IV.

EXPEDITED SCHEDULE

As we noted in CLI-95-14, we intend to expedite this proceeding. We have
already expedited the proceeding by requiring the filing of contentions with the
petition to intervene. In an Appendix to this Order, we provide the Licensing
Board with a suggested expedited schedule for the proceeding, subject always,
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of course, to the demands of basic fairness. We will not require the Licensing
Board to adhere to the following schedule to the letter and, indeed, we expect the
Licensing Board to conduct its customarily thorough inquiry using all the tools
normally at its disposal and following its customary practices and procedures
under 10 C.F.R. Part 2, Subpart G (although a modification of usual discovery
rules is suggested in the schedule). However, we expect that the Licensing Board
will, if it declines to adopt our proposed schedule, adopt an equally expedited
schedule which will generate a final initial decision by, at the latest, the middle
of July 1996.

v.

SUMMARY

We hereby refer all pleadings in this matter to the Atomic Safety and
Licensing Board for processing under the Licensing Board's normal practices
and procedures, subject to the guidance expressed above, and with the proposed
schedule provided in the Appendix below. We expect the Licensing Board to
act expeditiously with the goal of issuing a final initial decision by or about the
middle of July 1996.
It is so ORDERED.
For the Commission
JOHN C. HOYLE
Secretary of the Commission
Dated at Rockville, Maryland,
this 16th day of January 1996.
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APPENDIX
PROPOSED EXPEDITED SCHEDULE FOR YANKEE HEARINGS

Action
Commission Order Referring Case to ASLB

Intervening
No. of Days

Date
Day 0

ASLB Rules on Contentions:
During this period, the ASLB should hold
its normal special prehearing conference
and take whatever steps it feels necessary
to narrow the issues before it, including,
if necessary, additional briefing and oral
argument. The~B_should then rule on
preliminary matters including the admissibility
of Petitioners' proposed contentions.

28

Day 28

Discovery Completed:
During this period, the ASLB should
require the parties to expedite discovery.
If necessary, the ASLB may adopt the
mandatory discovery procedures used in
Rule 26(a)(1)-(3) of the Federal Rules
of Civil Procedure.

21

Day 49

14

Day 63

21

Day 84

7

Day 91

Prefiled Testimony (by all parties) and All
Motions for Summary Disposition:
During this period, all parties should
prepare and submit any pre filed testimony
and motions for summary disposition.
ASLB Rules on Summary Disposition Motions:
During this period, the parties should
complete briefing and any oral argument
(if necessary) on motions for summary
disposition and the ASLB should rule
on the motions.
ASLB Starts Hearing (if needed)
ASLB Completes Hearing

14

Day 105

Proposed Findings by IntervenorslLicensee

21

Day 126

Proposed Findings by Staff

7

Day 133

ASLB Final Initial Decision

28

Day 161
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Shirley A. Jackson, Chairman
Kenneth C. Rogers
Greta J. Dicus

Docket No. 40-2061-ML

In the Matter of
KERR-McGEE CHEMICAL
CORPORATION
(West Chicago Rare Earths
Facility)

February 21, 1996

The Commission considers a request by the Licensee to terminate this proceeding as moot and to vacate the proceeding's underlying decisions. Because
this proceeding solely concerns the Licensee's request for on site disposal of
mill tailings, and all parties concur that the Licensee no longer seeks onsite
disposal, the Commission terminates the proceeding as moot. The Commission
chooses as a policy matter to vacate and thereb~ eliminate as precedent all three
underlying decisions in this proceeding.

RULES OF PRACTICE:

VACATUR

The Commission is not bound by judicial practice and need not follow judicial
standards of vacatur.

ORDER
This proceeding came before the Commission in March 1991, when KerrMcGee filed a petition for review of Atomic Safety and Licensing Appeal
Board decision ALAB-944, 33 NRC 81 (1991). The proceeding concerns KerrMcGee's application for NRC authorization to dispose of mill tailings by onsite
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burial at its West Chicago Rare Earths facility. In ALAB-944, the Appeal
Board reversed in part and vacated in part an Atomic Safety and Licensing
Board decision that had approved onsite disposal. See LBP-89-35, 30 NRC 677
(1989). The period within which the Commission may act on Kerr-McGee's
petition for review has been held in abeyance since July 3, 1991, at the joint
request of Kerr-McGee, the State of Illinois (the State), and the City of West
Chicago (the City), to allow for a negotiated settlement.
On December 9, 1993, Kerr-McGee moved to terminate this proceeding as
moot, and to vacate the proceeding's underlying decisions: ALAB-944, and
the earlier decisions of the Atomic Safety and Licensing Board, LBP-90-9, 31
NRC ISO (1990), and LBP-89-35, 30 NRC 677 (1989). Kerr-McGee indicated
that it had abandoned its original plan to dispose of mill tailings on site in West
Chicago and, to that effect, had contracted with Envirocare of Utah, Inc., to
transfer the wastes to Utah. Kerr-McGee claimed that its commitment to pursue
offsite disposal of the wastes rendered this proceeding moot.
The State and the City responded that although they did not oppose termination of the proceeding, vacalllr of the underlying decisions was inappropriate.
In particular, the State and the City questioned whether the proceeding indeed
had become moot. Both parties expressed various doubts about Kerr-McGee's
commitment to removing the wastes from the West Chicago site, citing such
factors as the executory and conditional nature of Kerr-McGee's contract with
Envirocare, and Kerr-McGee's continued related litigation in other forums.
The Commission recently requested and received updated status reports on
this proceeding. All parties are now in agreement that this proceeding has
become moot. Kerr-McGee states that it has begun shipping wastes from
West Chicago to Utah. The State and the City are satisfied that Kerr-McGee
"has clearly agreed to remove" the wastes from West Chicago. The Nuclear
Regulatory Commission Staff, although not a formal party to the pending appeal,
finds it "no longer realistic" to believe that the Commission will need to address
a proposal for onsite disposal at the West Chicago site. Although the parties
present differing theories on what factors or events rendered the proceeding
moot, at bottom all agree that Kerr-McGee no longer intends to pursue onsite
disposal, the subject of this proceeding. The Commission therefore agrees that
the proceeding is moot.
Kerr-McGee also requests the Commission to vacate the underlying decisions
in this proceeding. The NRC Staff concurs, urging the Commission to vacate
"three unreviewed decisions involving highly controversial issues in the waste
disposal area." The State and the City, however, oppose vacatur, claiming that
this proceeding became moot only after Kerr-McGee in 1994 entered into a
settlement agreeing to remove the mill tailings from the West Chicago site.
Voluntary settlement, according to the State and City, deprives litigants of any
claim to the equitable remedy of vacatur. Cj. United States Bancorp Corp. v.
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Bonner Mall Partnership, 115 S. Ct. 386 (1994). Kerr-McGee and the NRC
Staff do not agree that the 1994 settlement is what rendered the Commission
proceeding moot, and instead argue that the proceeding became moot in 1990,
when the Commission - over Kerr-MeGee's objection - transferred regulatory
jurisdiction over section 11(e)(2) byproduct material to the State of Illinois}
In short, the parties do not agree on precisely why this long-pending case
is moot, but do agree that there nO longer is any point to Commission review
because of Kerr-MeGee's commitment to move the mill tailings off site. The
Commission, in any case, is not bound by judicial practice and need not follow
the Bancorp ruling. In these circumstances, and because these unreviewed Board
decisions involve complex questions and vigorously disputed interpretations of
agency provisions for disposal of byproduct material, the Commission as a
policy matter chooses to vacate and thereby eliminate as precedent all three
underlying decisions in this proceeding. This will permit any similar questions
that may come up to be considered anew, without the binding influence of an
apparently controversial Appeal Board decision that the Commission has not
had the occasion to review.
By vacating the decisions, the Commission does not intimate any opinion on
their soundness. Without engaging in a full inquiry into the merits - which
no party any longer requests, and the Commission sees no compelling reason to
undertake on its own - the Commission cannot properly evaluate the analyses
of the Licensing and Appeal Boards.
This proceeding is terminated as moot, Kerr-McGee's application for onsite disposal is deemed withdrawn, and the following decisions are vacated:
ALAB-944, 33 NRC 81 (1991); LBP-90-9, 31 NRC 150 (1990); LBP-89-35,
30 NRC 677 (1989).
It is so ORDERED.
For the Commission
JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 21st day of February 1996.

I Kerr· McGee challenged Ihe lransfer of jurisdiction in a D.C. Circuitlawsuil againsllhe NRC. Kerr·McGee Ialer
wilhdrew Ihe sui I. apparently because of provisions in Ihe 1994 selllemenl agreemenl with Ihe Slale and City.
Kerr·McGee. Ihough. claims Ihal Ihe selllemenl agreemenl neilher encompasses Ihis Commission proceeding nor
resolves numerous oUlslanding dispules with Ihe Slale and City over Ihe removal of Ihe malerial.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Shirley A. Jackson, Chairman
Kenneth C. Rogers
Greta J. Dicus

In the MaHer of

Docket No. 40·8027·EA
(Decontamination and
Decommissioning Funding)

SEQUOYAH FUELS CORPORATION
and GENERAL ATOMICS
(Gore, Oklahoma Site)

February 27, 1996

The Commission grants the Intervenors' petition for review of the Atomic
Safety and Licensing Board's Memorandum and Order approving a joint set, tlement agreement between the Licensee, Sequoyah Fuels Corp., and the NRC
Staff. The Commission also permits the State of Oklahoma to file a brief amicus
curiae to aid the Commission in its review of the Board's order.
RULES OF PRACTICE: PARTICIPATION BY AN INTERESTED
STATE OR LOCAL GOVERNMENT
A state that does not seek party status or to participate as an "interested state"
in the proceedings below is not permitted to file a petition for Commission
review of a licensing board ruling. If the Commission takes review, the
Commission may permit a person who is not a party, including a state, to file a
brief amicus curiae. 10 C.F.R. § 2.71S(d).
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MEMORANDUM AND ORDER
The Intervenors in this enforcement proceeding, Native Americans for a
Clean Environment (NACE) and the Cherokee Nation, have filed a petition for
Commission review of the Atomic Safety and Licensing Board's Memorandum
and Order, LBP-95-18, 42 NRC 150 (1995). The State of Oklahoma also filed
a petition for review and motion for leave to file an amendment to its original
petition. The NRC Staff, the Licensee Sequoyah Fuels Corporation and its
parent, General Atomics (GA), oppose Commission review. In accordance with
the considerations discussed in 10 C.F.R. § 2.786(b)(4), the Commission has
decided that review of LBP-95-18 is appropriate.
The record does not show, nor does the State of Oklahoma contend, that
it is a party to this proceeding. It also did not participate as an "interested
State" before the Licensing Board pursuant to 10 C.F.R. § 2.715(c). Therefore,
it may not file its own petition for review. I Nevertheless, our regulations provide
that if the Commission takes review of a Board order a person who is not a
party may be permitted to file an amicus curiae brief, if the person requests by
motion to file such a brief. 10 C.F.R. § 2.715(d). The Commission views the
State's petition for review and subsequent motion as fulfilling this requirement.
Accordingly, the State will be permitted, along with the parties, to provide a
brief on the matters discussed below.
In LBP-95-18, a majority of the Board concluded that a joint settlement
agreement between the NRC Staff and SFC is in the public interest. 42 NRC
150 (1995). Judge Bollwerk did not join the majority and in a separate statement
raised several issues which in his opinion merited further inquiry before reaching
a final conclusion about whether to approve the settlement agreement. 42 NRC
at 156-59.
Answers to the following questions would aid the Commission in its review
of this matter:
1. Does SFC lack the financial resources to provide any surety instrument
to guarantee additional funds for cleanup beyond the $750,000 letter of
credit?
2. Under paragraph 5 of the agreement, what process does the NRC Staff
intend to implement to ensure proper and timely review of SFC's annual
audited financial statements?

I S~d.ong Island 11ghling Co. (Shoreham Nuclear Power Station. Unit I). CU-91-8. 33 NRC 461. 468-69 (1991);
Pacific Gas and Elulric Co. (Diablo Canyon Nuclear Power Plant. Units I and 2). ALAB·S83, II NRC 447,
448-49 (1980).
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3.

What prejudice, if any, will occur if the Commission were to delay final
approval of a settlement with SFC until after the NRC Staff and General
Atomics conclude their settlement negotiations?
Answers to these questions may address some of the inquiries raised by Judge
Bollwerk in his separate statement. In their briefs, the parties and the State
should also address the remaining matters raised by Judge Bollwerk.
Pursuant to 10 C.F.R. § 2.786(d), the Commission sets the following briefing
schedule:
1. The Intervenors and the State (hereinafter "Petitioners") shall file their
briefs within 21 days after service of this Order. Their briefs shall be
no longer than 25 pages each.
2. The NRC Staff, SFC, and GA shall file their responsive briefs within 21
days after service of the Petitioners' brief. Their responses shall be no
longer than 25 pages each.
3. Within 10 days after service of the responsive briefs, the Petitioners may
file reply briefs. Their replies shall be no longer than 10 pages each.
Briefs in excess of 10 pages must contain a table of contents, with page
references, and a table of cases (alphabetically arranged), statutes, regulations,
and other authorities cited, with references to the pages of the brief where they
are cited. Page limitations on briefs are exclusive of pages containing a table
of contents, table of cases, and of any addendum containing statutes, rules,
regulations, etc.
IT IS SO ORDERED.
For the Commission
JOHN C. HOYLE
Secretary of the Commission
Dated at Rockville, Maryland,
this 27th day of February 1996.

18

Cite as 43 NRC 19 (1996)

LBP-96-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Chairman
Dr. Richard F. Cole
Dr. Peter S. Lam

In the Matter of

Docket No. SD-24S-0LA
(ASLBP No. 96-711-01-0LA)

NORTHEAST NUCLEAR ENERGY
COMPANY
(Millstone Nuclear Power Station,
Unit 1)

February 7,1996

MEMORANDUM AND ORDER
(Ruling on Intervention Petition)
We have before us the request for a hearing and petition to intervene in this
proceeding on the license amendment application filed by Northeast Nuclear
Energy Company (NNECO) for its Millstone Nuclear Power Station, Unit 1,
which is located in New London County, Connecticut. The petition challenging
the amendment was filed by We the People, Inc. (WTP), the Seacoast AntiPollution League (SAPL), the New England Coalition on Nuclear Pollution
(NECNP), and Mr. Donald W. Del Core. Generally, the petition asserts that
the proposed license amendment would permit the routine offIoading of the full
reactor core to the spent fuel pool during refueling which, in tum, would present
a significant increase in the risk probability and consequences of an accident
involving the spent fuel pool, thereby resulting in injury to the Petitioners.
For the reasons set forth below, the petition on behalf of Mr. Del Core and
WTP is granted and the petition on behalf of NECNP and SAPL is denied.
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BACKGROUND
On July 28, 1995, NNECO submitted a license amendment application
seeking to add new technical specifications to its operating license for its
Millstone Nuclear Power Station, Unit 1. The change would require that (1) the
reactor be subcritical for at least 100 hours before the start of reactor refueling;
(2) the spent fuel pool bulk temperature be maintained at less than or equal
to 140°F; and (3) two trains of shutdown cooling be operable during reactor
refueling operations. In a letter accompanying the application, NNECO states
that these changes will permit the practice of full-core omoading as a normal
end-of-cycle event.'
On August 3D, 1995, the Staff published in the Federal Register a proposed
"no significant hazards determination" pursuant to 10 C.F.R. § 50.91 and a notice
of opportunity for hearing concerning the amendment request.2 In response to
the notice, a timely request for hearing and petition to intervene was filed on
behalf ofWTP, SAPL, NECNP, and Mr. Del Core.3 The Applicant and Staff each
filed answers opposing the petition 4 and the Petitioners then filed a "Corrected
Request." Besides making certain spelling and typographical corrections, this
filing contained a list of twelve (12) "member supporters" associated with WTP
living in the neighborhood of the Millstone plant and an assertion that Mr.
Del Core would face increased risk to his person and property if the license
amendment were granted.' Thereafter, the Petitioners filed a Memorandum of
Law in support of their petition.6 We then issued an order setting a final deadline
for any further amendments to the petition.' The Applicants and the Staff filed
responses to the Petitioners' MemorandumS and Petitioners subsequently filed
on December 4, 1995, an affidavit of a WTP member.9
After challenging most of the factual allegations set forth in the Petitioners'
filings, NNECO argues that neither the organizational Petitioners nor the indiI Su Letter from J.F. Opeka. Executive Vice Presidenl. NNECO. to NRC. July 28. 1995 (Attachment III to
NNECO's Answer to Request for a Hearing and Petition to Intervene (Oct. 13. 1995».
260 Fed. Reg. 45.172 (Aug. 30. 1995).
3 Request for a Hearing and Petition to Intervene on Behalf of WfP. SAPL, NECNP and Donald Delcore [sic]
(Sept. 28. 1995).
4Northeast Nuclear Energy Company's Answer to Request for a Hearing and Petition to Intervene (Oct. 13.
1995) [hereinafter NNECO Answer]; NRC Staff Response to Request for a Hearing and Petition to Intervene on
Behalf of WfP. SAPL, NECNP and Donald Del Core (Oct. 18. 1995) [hereinafter Staff Answer].
'Corrected Request for a Hearing and Petition to Intervene on Behalf of WfP. SAPL, NECNP and Donald W.
Del Core (Oct. 18. 1995) [hereinafter Corrected Request].
6 Memorandum of Law in Support of the Request for a Hearing and Petition to Intervene on Behalf of WfP.
SAPL, NECNP and Donald W. Del Core. Sr. (Nov. 8. 1995) [hereinafter Petitioners' Memorandum].
'Order (Nov. 7. 1995) (unpublished).
8NNECO's Response to Supplemented Intervention Petition (Nov. 21. 1995) [hereinafter NNECO Response];
NRC Staff Response to Memorandum of Law in Support of the Request for a Hearing and Petition to Intervene
on Behalf of WfP. SAPL, NECNP and Donald W. Del Core. Sr. (Nov. 21. 1995) [hereinafter Staff Response].
9 Affidavit of Glen Cheney.
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vidual Petitioner has standing to intervene in this license amendment proceeding.
For its part, the Staff generally does not address the factual merits of the Petitioners' allegations. Although the Staff argued that none of the Petitioners had
standing to intervene,lo the Staff changed its position with respect to Mr. Del
Core. In its latest filing, the Staff states that Mr. Del Core has arguably made
(although not articulated very well) a case for standing based upon his allegation
of radiological harm to his health, safety, and property. II Accordingly, the Staff
no longer objects to Mr. Del Core's participation in the proceeding.
It is noted that on November 9, 1995, the Staff issued License Amendment 89
to NNECO for its Millstone Nuclear Power Station, Unit 1. That amendment did
not add the technical specifications to the facility license requested by NNECO.
Instead, the amendment added a license condition to the facility license that
permits the same activities. 12

PETITIONERS' STANDING TO INTERVENE
The recital of the requirements for standing in the Commission's most
recent decisions regarding standing are all quite similar. Hence, we quote the
discussion from Georgia Tech. CLI-95-12, its most recent discussion on this
subject:
Under section 189a of the Atomic Energy Act (AEA), the Commission must grant a
hearing upon the request of any person "whose interest may be affected by the proceeding."
42 U.S.C. § 2239(a). To determine whether a petitioner has alleged a sufficient interest to
intervene, the Commission has long applied judicial concepts of standing. Cleveland Electric
Illuminating Co. (Peny Nuclear Power Plant, Unit I), CLI-93-21, 38 NRC 87, 92 (l993)
(Perry). For standing, the petitioner must allege a concrete and particularized injury that is
fairly traceable to the challenged action and likely to be redressed by a favorable decision.
Su gentrally Lujan v. Defenders of Wildlife. 112 S. Ct. 2130. 2136 (1992); Ptrry. 38 NRC
at 92. Injury may be actual or threatened. Kelley v. Selin. 42 F.3d IS01. IS08 (6th Cir.
1995); Wildemm Society v. Oriles. 824 F.2d 4. 11 (D.C. Cir. 1987). • . .
An organization may base its standing on either immediate or threatened injury to its
organizational interests, or to the interests of identified members. Warth v. Seldin. 422 U.S.
490. Sll (l97S); Houston lighting and POWtr Co. (South Texas Project. Units 1 and 2),
ALAB-S49. 9 NRC 644. 646-47 (l979). To derive standing from a member. the organization
must demonstrate that the individual member has standing to participate, and has authorized

10 Staff Answer al 4-9.

II Staff Response al 9-10.
12 Set Letter 10 Judges Moore. Lam and Cole from Catherine L. Marco. Counsel for NRC Staff (Nov. 13. 1995)
enclosing November 9, 1995 agency cover letter. Amendment 89, and the Staff's safety evaluation.
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the organization to represent his or her interests. Houston Lighting and Powtr Co. (Aliens
Creek Nuclear Generating Station. Unit I). ALAB-535. 9 NRC 377. 390-96 (1979).13

To determine whether any of the Petitioners have the requisite standing to
challenge NNECO's license amendment application, we first consider the three
petitioning organizations, WTP, SAPL, and NECNP before considering the
petitioning individual, Mr. Del Core.
According to the Petitioners' original and corrected intervention request,
WTP is a Massachusetts-based nonprofit corporation with its principal office
in Rowley, Massachusetts, whose primary purpose is to support employees of
nuclear licensees and the NRC who may face retaliatory action for bringing
forward allegations of license violations or nuclear safety issues. WTP alleges
that the organization has worked with Millstone employees on safety issues
and references one employee, George Galatis, as consulting with WTP on
the Licensee's fuel offloading practices. The petitions state that individuals
"associated" with WTP live in the "neighborhood" of the MiIIstone complex
and it lists by name twelve members with addresses in Connecticut towns. 14
Next, the petition states that SAPL is a New Hampshire nonprofit corporation
with its principal place of business in Portsmouth, New Hampshire. It claims that
SAPL has members living in Massachusetts and New Hampshire within IO miles
of the Seabrook nuclear facility and that SAPL participated as an intervenor in
the licensing proceedings for the Seabrook Station. The petition further alleges
that the operator of Seabrook Station, like NNECO, is a subsidiary of Northeast
Utilities, so it can be expected that full-core offloading during refueling also
will be undertaken at the Seabrook Station, thereby increasing the risk and
consequences of a spent fuel pool accident at that nuclear plant.l~
Finally, the petition declares that NECNP is a nonprofit corporation with its
principal place of business in Brattleboro, Vermont, and that it has been an
active voice in New England on nuclear safety issues for 25 years. It states that
NECNP intervened in the Vermont Yankee and Seabrook licensing proceedings
and that NECNP has members residing within 50 miles of both the Seabrook
and the Millstone nuclear plants. 16
Although an organization may have standing in its own right to intervene in
an NRC adjudicatory proceeding, none of the three organizations has sought to
demonstrate an injury to its organizational interests. Nowhere in the intervention petition, corrected request, or supporting memorandum do the Petitioners

13 Georgia butitute of Technology (Georgia Tech Research Reactor). CLI·95·12. 42 NRC III. 115 (1995). Su
also Sequoyah Fuels Corp. (Gore. Oklahoma Site). CLI·94-12, 40 NRC 64. 71·72 (1994); Gulf States Utilities
Co. (River Bend Station. Unit I). CLI·94-IO. 40 NRC 43. 47 (1994); Perry; 38 NRC at 92.
14 Request for Hearing at 4; and Corrected Request at 2·3.
"Id. at 5·6.
16M. at 4.
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identify any organizational interest of WTP, SAPL, or NECNP that is harmed
or threatened with injury by the license amendment at issue. Thus, none of
these organizations has standing in its own right to intervene. However, WTP,
SAPL, and NECNP seek to establish standing to intervene as the representative
of one or more or its members. For such representational standing the petitioning organization must show that at least one of its members suffers "immediate
or threatened injury as a result of the challenged action of the sort that would
make out a justiciable case had the members themselves brought suit."l7 Further, agency case law teaches that the organization must identify at least one
member by name and address and provide "some concrete indication that, in
fact, the member wishes to have that [member's] interest represented in the proceeding."18 Moreover, that concrete indication of representational authorization
should be provided "preferably by affidavit. "19
Here, two of the three petitioning organizations, SAPL and NECNP, have
not complied in any respect with the requirements for establishing standing as
representative of one of their members. The Corrected Request, as indicated, sets
forth a list of names and addresses of twelve WTP members who purportedly
live in the "neighborhood" of the Millstone plant, but the petition is silent
with respect to the names and addresses of any SAPL or NECNP members.
Accordingly, these Petitioners have provided no "concrete indication" from
any member of their organizations that a representation of their interests has
been authorized in this proceeding. This, despite the fact that their supporting
memorandum recites the requisites for representational standing:
[t]o assert representational injul)'-in-fact. an organization must specifically identify individual
members by name and address. identify how that member may be affected and show that
the organization is authorized to request a hearing on behalf of the member. Pacific Gas &
Electric Co. (Diablo Canyon Nuclear Power Plant. Units No. I and 2), LBP-92-27, 36 NRC

196, 199 (1992).20

Accordingly, SAPL and NECNP have failed to demonstrate that they have
standing to intervene as the representative of one of their members.21
In considering WTP's standing posture, Petitioners' Corrected Request fails
to establish that the twelve (12) WTP members, with Connecticut residences,
t7 IVarth. 422 U.S. at 51 J.
18 AI/eM Creek. 9 NRC at 393-96. See Georgia Tech, CLI-95-12. 42 NRC at 115.
19 Pacific Ga~ and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2). LBP-92-27, 36 NRC 196,
199 (1992).
20 Petitioners' Memorandum at 5.
211n addition to its failure to provide the lI3J1\e and address of a SAPL member and some evidence of
representational authorization, the Petitioners' intervention petition also fails to set forth nny interests of SAPL
that relate to the Millstone facility - the subject of this proceeding. Rather, SAPL's assened interests al\ relate to
the Seabrook facility and. as such, are clearly outside the scope of this proceeding as defined by the Commission's
hearing notice.
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authorized WTP to represent them in this proceeding. On December 4, 1995,
WTP attempted to cure this deficiency by filing an affidavit of one of these
members, Glen Cheney, wherein Cheney states that he and the other eleven
members wished to be represented by WTP.
This filing ignores our scheduling order of November 7, 1995, wherein we
stated that "the Petitioners shall have until Tuesday, November 14, 1995, to file
any amended intervention petition. After that date, the Licensing Board will not
entertain any further amended or corrected intervention request."22 Petitioners'
counsel's letter stated that
[i]n view of the position of both the NRC staff and the Licensee, that the organizational
petitioners need to file an Affidavit to represent the concerns of individuals residing within
the area of the plant in question, I have obtained, and file herewith, the affidavit of Glenn
Cheney, stating that he, and the other individuals listed on the corrected petition do desire
to have their interests represented through We The People, Inc.21

The Commission has declared in its Statement of Policy on the Conduct
of Licensing Proceedings that "[f]aimess to all involved in NRC adjudicatory
procedures requires that every participant fulfill the obligations imposed by and
in accordance with applicable law and Commission regulations."24 Petitioners'
counsel has participated in NRC adjudicatory proceedings for 20 years,25 and
there is no excusing' this deficiency based on a lack of familiarity with agency
procedures.
The presiding officer in this proceeding elected not to hold a special prehearing conference and, as indicated, set November 14, 1995, as the cutoff date
for amending petitions.26 Being out-of-time, WTP should have addressed the
five lateness factors required by 10 C.F.R. § 2.714(a)(3) on December 4, 1995,
when it attempted to amend its petition by filing the Cheney affidavit. 27 Failing
that, WTP has not demonstrated standing in this proceeding as a matter of right.
However, as explained subsequently, in an effort to expedite and develop the
record of this proceeding. the Board has decided to exercise its discretion and
grant WTP's petition for intervention. We also hold that the amended petition's
attempt to authorize representation by eleven (11) other individuals listed in
Petitioners' Corrected Request of October 18, 1995, has no validity. Under the
22 Order (Nov. 7.

1995) at 2 (unpublished).

23 Letter to Judges Moore, Lam. and Cole from Robert A. Backus. Backus, Meyer. Soloman & Rood, Manchester.

NH (Dec. 4. 1995).
24CLI.81.8. 13 NRC 452. 454 (1981).
25 Suo ... g.• Public S..rviCt' Cn. 'if Ntw Hump.,hi,.. (Seabrook Station. Units I and 2). ALAB·949. 33 NRC 484.
485 (1991); M.• LBP·76-4. 3 NRC 123 (1976).
26Thc Board presiding over this proceeding was reconstituted January 4. 1996.
27 The Board was perhaps remiss in not granting a Staff December 12, 1995 request to respond to the Cheney
affidavit. but in light of our denial of the late petition and the exercise of discretion in granting standing. we
conclude that our mistake was not prejudicial.
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Commission's practice, averments by one member of an organization by affidavit that other members have authorized representation would not satisfy the
requirement that those members have given some "concrete indication" that a
representation of their interest is authorized. 28
The Petitioners' Request for Hearing argues a case for standing under the
Commission's proximity presumption for individuals who live within 50 miles
of the Millstone plant. We tum to that argument because it forms the basis for
the claim that Mr. Del Core has standing to intervene.
In construction permit and operating license proceedings, Commission case
law recognizes a proximity presumption that persons who live, work, or otherwise have contact with the area around a nuclear plant have standing to intervene.29 That presumption is based on an unsurprising premise, i.e., that the
construction or operation of a nuclear power reactor carries with it "clear implications for the offsite environment"3f) so that individuals residing in reasonable
proximity to the plant are likely in at least some small way to be injured in
their persons or property by a plant accident, and thus such persons fall within
the geographic zone of interests protected by the Atomic Energy ACt. 31 Similarly, agency case law recognizes the same presumption in license amendment
proceedings that involve "major alterations to the facility with a clear potential for offsite consequences" or other circumstances that present "such obvious
potential for offsite consequences."32
According to the corrected intervention request, Mr. Del Core lives in
Uncasville, Connecticut, within 20 miles of the Millstone plant, and he owns
property within the Emergency Planning Zone for the facility. This clearly would
be sufficient for gaining intervenor status in construction permit or operating
license proceedings.
The Petitioners' case relies, in part, on the Appeal Board decision in ALAB522.33 That determination involved a license amendment to expand the capacity
of the spent fuel pools at both of the North Anna nuclear power plants. In
reversing the Licensing Board's ruling denying the petitioners intervention, the
Appeal Board found the proximity presumption applicable. In this license
amendment case, a residence near the Millstone plant also implicates the
proximity presumption because the license amendment at issue, even though not
involving a major alteration of the plant, may involve the potential for offsite

28 AI/~n.r Crul

ALAB 535. 9 NRC at 396.

29 Su S~quoyah FudJ. CLI-94-12. 40 NRC at 75; Gulf Sla/~s Ulililiu Co. (River Bend Station. Unils I and 2).

ALAB-IS3. 7 AEC 222, 226 (1974).
30 Florida Powa and figh! Co. (St. Lucie Nuclear Power Plant. Units I and 2). CLI-S9-21. 30 NRC 325. 329
(1989).
31 Su Riv~r B~nd, ALAB-183. 7 AEC at 223-24 & n.5.
32 SI. Luci~. CLI-89-21. 30 NRC at 329-30.
33 Virginia Elwric and Powa Co. (Nonh Anna Power Station. Units I and 2). ALAB-522. 9 NRC 54 (1979).
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consequences. The petition alleges that an increase in heat load in the spent fuel
pool presents the potential of offsite consequences if an accident were to occur.
At this stage of the proceeding without more, it cannot be concluded that the
potential safety issues involved in the offloading and storage of a full core is
not comparable to the safety issues associated with a spent fuel pool expansion.
As previously indicated, the Petitioners allege in their corrected intervention
request and supporting memorandum that the Millstone spent fuel pool has never
been analyzed or approved for a routine full-core offloading as part of refueling.
According to the Petitioners, the failure of any equipment important to safety, the
loss of electrical power, or an earthquake could result in the loss of pool water
inventory during an offload through pipe breaks, siphon effects, or boiling that,
in tum, would uncover the stored fuel and expose those living near the plant to
dangerous levels of radioactivity. In countering the Petitioners' claim of injury,
NNECO argues that there has been no showing of offsite consequences from the
license amendment and states that "Petitioners rely instead only on a muddle
of factual errors and half truths regarding the authorized full-core offload to
concoct a theory of injury."34
Although the affidavits accompanying NNECO's opposition to the Petitioners' filings challenge almost all of the Petitioners' factual assertions, the most
recent Commission ruling involving standing in the Georgia Tech case makes it
evident that we are not to determine the essential validity of the asserted facts
in ruling on intervention petitions.35 Citing the recent decision of the United
States Court of Appeals for the Sixth Circuit in Kelly v. Selin.36 the Commission
stated in Georgia Tech that "[t]o evaluate a petitioner's standing, we construe
the petition in favor of the petitioner."37
When we do that here, we conclude that the Petitioners have alleged at least
an acceptable injury. Further, the Petitioners' alleged injury is traceable to the
challenged license amendment and would be alleviated by a decision denying the
requested license amendment. Thus, we find that Mr. Del Core and WTP, on the
basis of the Board's discretion, have standing to intervene and their intervention
petition is granted subject to the filing of at least one admissible contention.
As a final matter, it is necessary to delineate our evaluation of the factors
guiding the Board's decision in exercising discretion to grant standing to WTP.
See Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and
2), CLI-76-27, 4 NRC 610, 616 (1976). The major consideration of importance
to the Board is that WTP's participation reasonably can be expected to assist
in developing a sound record in the proceeding. The petition not only alleges

34 NNECO Response at

10.
35 G~orgia T~ch. CLI-95-12. 42 NRC at 115.
36 42 F.3d at 1508.
37 CLI-95-12. 42 NRC at 115.
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a previous involvement of the organization with Millstone employees on safety
issues but specific consultation with employee George Galatis on offloading
practices at the plant. These may involve safety issues in the proceeding and
information that might not otherwise be available in the case. We have no basis
for concluding that WTP's participation will broaden or delay the proceeding
and, as set forth previously, a favorable ruling would redound to the benefit of
WTP and its members.
CONCLUSION
For the foregoing reasons, it is hereby ORDERED that:
1. The request for hearing and petition to intervene filed on behalf of New
England Coalition on Nuclear Pollution and Seacoast Anti-Pollution League is
denied;
2. The request for hearing and petition to intervene filed on behalf of Donald
W. Del Core, Sr., and We the People is granted, contingent upon the filing of
an admissible contention as set forth in 10 C.F.R. § 2.714; and
3. The Petitioners above shall have 30 days from the date of service of this
Order to file contentions.
In accordance with the provisions of 10 C.F.R. § 2.714a, this Order may be
appealed within 10 days after its service.38
THE ATOMIC SAFETY AND
LICENSING BOARD
James P. Gleason, Chairman
ADMINISTRATIVE JUDGE
Dr. Richard F. Cole
ADMINISTRATIVE JUDGE
Dr. Peter S. Lam
ADMINISTRATIVE JUDGE
Rockville, Maryland
February 7, 1996
38 Copies of this Memorandum and Order have been sent this date to counsel for NNECO, wrp, SAPL. NECNP,
and Donald W. Del Core by facsimile transmission and to Staff counsel by E·mail transmission through the NRC's
wide·area network.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

William T. Russell, Director

In the Matter of

Docket No. 50-029
(License No. DPR·3)

YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station)

February 22,1996

The Director of the Office of Nuclear Reactor Regulation denies in part
and grants in part a petition dated January 17, 1996, submitted to the Nuclear
Regulatory Commission (NRC) by Citizens Awareness Network and New
England Coalition on Nuclear Pollution (Petitioners), requesting that the NRC
take action with respect to five activities conducted by Yankee Atomic Electric
Company (YAEC or Licensee) at the Yankee Nuclear Power Station in Rowe,
Massachusetts (Yankee Rowe or the facility). The petition was also moot in part.
The petition requests that the NRC comply with Citizens Awareness Network Inc.

v. United States Nuclear Regulatory Commission and Yankee Atomic Electric
Co., 59 F.3d 284 (1st Cir. 1995) and immediately order: (A) YAEC not to
undertake, and the NRC Staff not to approve, further major dismantling activities
or other decommissioning activities, unless such activities are necessary to
ensure the protection of occupational and public health and safety; (B) YAEC
to cease any such activities; and (C) NRC Region I to reinspect Yankee Rowe
to determine whether there has been compliance with the Commission's Order
in CLI·95·14, 42 NRC 130 (1995), and to issue a report within 10 days of the
requested order to Region I.
The Petitioners' request that shipments of low-level radioactive waste be
prohibited is denied because that activity is permissible, prior to approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations. Petitioners' request that four other activities be
prohibited is moot, although the activities would have been permissible, prior
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to approval of a decommissioning plan, under the pre-1993 interpretation of the
Commission's decommissioning regulations. Additionally, Petitioners' request
for an inspection of Yankee Rowe to determine compliance with CLI-94-14 and
an inspection report was granted.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

An "Emergency Motion for Compliance with Circuit Court Opinion" (petition), dated January 17, 1996, was submitted by Citizens Awareness Network
and New England Coalition on Nuclear Pollution (Petitioners). Petitioners requested that the United States Nuclear Regulatory Commission (NRC or Commission) take action with respect to activities conducted by Yankee Atomic
Electric Company (YAEC or Licensee) at the Yankee Nuclear Power Station in
Rowe, Massachusetts (Yankee Rowe or the facility).
By an Order of the Commission dated January 23, 1996, the Emergency
Motion was referred to the NRC Staff for treatment as a petition pursuant to 10
C.F.R. § 2.206 of the Commission's regulations. The Commission ordered the
Staff to respond to the emergency aspects of the petition in 10 days and to issue
a decision on the petition as a whole within 30 days.
Petitioners request that the NRC comply with Citizens Awareness Network
Inc. v. United States Nuclear Regulatory Commission and Yankee Atomic
Electric Co., 59 F.3d 284 (lst Cir. 1995) (CAN v. NRC). Specifically, Petitioners
request that the Commission immediately order:
(A)

YAEC not to undenake, and the NRC Staff not to approve, funher major dismantling activities or other decommissioning activities, unless such activities are
necessary to assure the protection of occupational and public health and safety;

(B)

YAEC to cease any such activities; and

(C)

NRC Region I to reinspect the Yankee Nuclear Power Station in Rowe. Massachusetts (Yankee Rowe) to determine whether there has been compliance with
the Commission's Order of October 12, 1995 (CLI-95-14). and to issue a repon
within ten days of the requested order to Region I.

As the bases for their requests, Petitioners state that:
(I)

CAN v. NRC requires the cessation. and prohibits commencement. of decommissioning activities at Yankee Rowe, pending final approval of the licensee's decommissioning plan after opponunity for a hearing. CLI-95-14 forbids YAEC from
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conducting any further major dismantling or decommissioning activities until final
approval of its decommissioning plan after completion of the hearing process;
(2)

CAN v. NRC obliges the Commission and the Staff to provide an opportunity to
interested persons for a hearing to approve a decommissioning plan;

(3)

CAN v. NRC requires the Commission to reinstate its pre-1993 interpretation of
its decommissioning regulations, Genual Requiremtnts for Decommissioning Nuclear Facilities, 53 FR 24,018, 24,025-26 (June 27, 1988), limiting the scope of
pennissible activities prior to approval of a decommissioning plan to decontamination, minor component disassembly, and shipment and storage of spent fuel, if
pennitted by the operating license andlor 10 C.F.R. § 50.59. Under Long Island
Ughting Co. (Shoreham Nuclear Power Station, Unit I), CLI-90-0S, 32 NRC 201,
207, n.3 (1990), this means that the licensee may not take any action that would
materially affect the methods or options available for decommissioning, or that
would substantially increase the costs of decommissioning, prior to approval of a
decommissioning plan. Under CLI-91-2, 33 NRC at 73, n.5, and CLI-92-2, 35
NRC at 61, n.7, other decommissioning activities, in addition to major ones, are
prohibited, including offsite shipments of low-level radioactive waste produced by
decommissioning activities, until after approval of a decommissioning plan;

(4)

decommissioning activities permitted by NRC Inspection Manual, Chapter 2561,
§ 06.06, "Modifications or Changes to the Facility", before approval of a decommissioning plan are limited to maintenance, removal of relatively small radioactive
components or non-radioactive components, and characterization of the plant or
site;

(5)

YAEC is conducting decommissioning activities, with the approval of the NRC
technical staff, in flagrant violation of CAN v. NRC and of CLJ-95-14, thus threatening to render the decommissioning process nugatory and to deprive Petitioners
of their hearing rights under Section 189a of the Atomic Energy Act;

(6)

by letter dated October 19, 1995, YAEC described nine decommissioning activities
in progress, and by letter dated October 24, 1995, interpreted pennissible "major"
dismantling as removal of non-radioactive material required to support safe storage
of spent fuel and of those portions of the facilities which remain, or to support
future dismantlement;

(7)

by letter dated November 2, 1995, the NRC staff approved the activities described
by the Licensee in its letter of October 19, 1995;

(8)

five of the nine activities approved by the NRC staff's letter of November 2,
1995, nre major dismantling or other decommissioning activities, in the nature
of Component Removal Project activities, prohibited, until after approval of a
decommissioning plan, by CAN v. NRC and CLI-95-14. Petitioners object to:
(a) completing removal of the remainder of the Upper Neutron Shield Tank; (b)
removal of Component Cooling Water System pipes and components and Spent Fuel
Cooling System pipes and components; (c) Fuel Chute isolation; (d) Spent Fuel Pool
electrical conduit installation; and (e) radioactive waste shipments. Petitioners do
not object to Waste Tank removal, Ion Exchange Pit cleanup, removal of Emergency
Diesel Generators, or the Brookhaven National Laboratory Cable Sampling Project.
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(9)

Petitioners advocate the SAFSTOR decommissioning alternative because it allows
levels of radioactivity and waste volumes to decrease, thus reducing occupational
and public radiation exposures, and lowering decommissioning costs;

(10)

NRC Inspection Report No. 50-29/95·05 (December 16, 1995) concludes that the
issue whether activities observed were in compliance with CLJ-95-14 is unresolved,
but approves YAEC's proposed activities, contrary to the requirements of NRC
Inspection Manual, Chapter 2561, § 06.06, "Modifications or Changes to the
Facility" (March 20, 1992); and

(II)

YAEC's criterion for permissible decommissioning activities, that any activity involving less than I percent of the on-site radioactive inventory is not "major" and
may take place before approval of a decommissioning plan, violates CAN v. NRC
because it would allow completion of decommissioning before any decommissioning plan could be approved in hearing, and constitutes unlawful segmentation under
the National Environmental Policy Act.

By letter dated January 29, 1996, Yankee Atomic Electric Company responded to the petition. YAEC supplemented its response by letters dated
February IS, 1996, February 21, 1996, and February 22, 1996, and by an E-mail
message to the NRC Staff on January 31, 1996.
By letter dated February 2, 1996, the NRC Staff denied in part and granted
in part Petitioners' requests for emergency action. The petition was also found
moot in part. Petitioners' requests that the NRC take emergency action to order
(A) YAEC not to undertake and the NRC Staff not to approve further major
dismantling activities or other decommissioning activities, unless necessary to
ensure the protection of occupational and public health and safety and (B)
YAEC to cease any such activities were found moot in part and denied in part.
Petitioners' request for emergency action to require NRC Region I to reinspect
Yankee Rowe to determine whether YAEC has complied with the Commission's
Order of October 12, 1995 (CLI-95-14), and to issue a report within 10 days
after the Commission orders such an inspection, was granted.
Petitioners then requested the Commission to reverse the NRC Staff's February 2, 1996 decision on the emergency aspects of the petition. See "Citizens
Awareness Network's and New England Coalition on Nuclear Pollution's Motion for Exercise of Plenary Commission Authority to Reverse NRC Staff 2.206
Decision, and Renewed Emergency Request for Compliance with Circuit Court
Opinion." By Order dated February IS, 1996 (unpublished), the Commission
declined to grant the emergency relief requested, as there was no showing that
the Licensee would take any action before the issuance of a Director's Decision
on February 22, 1996. The Commission directed the NRC Staff to address the
arguments advanced by Petitioners in their February 9 motion in this Decision,
with the exception of the new issues raised on page 13 of the motion, which
are to be addressed in a supplementary 10 C.F.R § 2.206 decision.
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For the reasons discussed below, Petitioners' requests that the NRC prohibit
YAEC from undertaking or continuing five of the nine activities evaluated by the
NRC Staff's letter of November 2, 1995, are moot in part and denied in part. Of
the nine activities, all with the exception of radioactive waste shipments were
completed before submission of the January 17, 1996 petition. Accordingly,
Petitioners' request for relief with respect to (1) completing removal of the
remainder of the upper neutron shield tank, (2) removal of the component
cooling water system pipes and components and spent fuel cooling system pipes
and components, (3) fuel chute isolation, and (4) spent fuel pool electrical
conduit installation is moot. Petitioners' request for relief with respect to
radioactive waste shipments is denied. As explained below, all five contested
activities were permissible, before approval of a decommissioning plan, under
the pre-1993 interpretation of the Commission's decommissioning regulations,
and thus are in compliance with CAN v. NRC and CLI-95-14. Petitioners'request
that the NRC inspect Yankee Rowe to determine compliance with CLI-95-14,
and issue an inspection report, was granted.

II. BACKGROUND
On February 27, 1992, YAEC announced its intention to cease operations
permanently at Yankee Rowe. On August 5, 1992, the NRC issued a license
amendment to limit the license to a possession-only license. 57 Fed. Reg.
37,558,37,579 (Aug. 19, 1992).
In late 1992, YAEC proposed to initiate a Component Removal Project
(CRP). On December 20, 1993, YAEC submitted a decommissioning plan
based on a phased approach, starting with DECON, then SAFSTOR, and then
finally dismantlement. Notice of Receipt of Decommissioning Plan and Request
for Comments was published in the Federal Register. (59 Fed. Reg. 14,689
(Mar. 29, 1994».
On January 14, 1993, and on June 30, 1993, the Commission issued two Staff
Requirements Memoranda which, in pertinent part, interpreted the Commission's
regulations to permit many decommissioning activities prior to approval of a
decommissioning plan, as long as the activities do not violate the terms of the
existing license or 10 C.F.R. § 50.59 with certain additional restrictions. See
"Staff Requirements - Briefing by OGC on Regulatory Issues and Options for
Decommissioning Proceedings (SECY-92- 382), 10:00 a.m., Tuesday, November
24, 1992, Commissioner's Conference Room, One White Flint North, Rockville,
Maryland (Open to Public Attendance)" (January 14, 1993) and "SECY-92-382
- Decommissioning - Lessons Learned" (June 30, 1993).
On several occasions between late 1992 and early 1994, CAN asked the NRC
to offer an opportunity for an administrative hearing regarding decommissioning
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activities conducted by YAEC at Yankee Rowe. The Commission denied
each such request. CAN sought judicial review and challenged the denials
and the January 14, 1993 interpretation of the Commission's decommissioning
regulations.
On July 20, 1995, the United States Court of Appeals held that the Commission had: (1) failed to provide an opportunity for hearing to CAN, as required
by section 189 of the Atomic Energy Act, in connection with the Commission's decision to permit the CRP decommissioning activities; (2) changed its
pre-1993 interpretation of its decommissioning regulations without notice to the
public and in violation of the Administrative Procedure Act; and (3) impermissibly allowed the Licensee to conduct CRP decommissioning activities prior to
compliance with the National Environmental Policy Act requirement to conduct
an environmental analysis or environmental impact statement. CAN v. NRC, 59
F.3d at 291-92, 292-93, and 294-95 (1st Cir. 1995). The court remanded the
matter to the Commission for proceedings consistent with the court's opinion.
In response, the Commission issued a Federal Register notice advising:
(1) that the Commission did not intend to seek further review of CAN v.
NRC; (2) that the Commission understood that decision to require a return
to the interpretation of NRC decommissioning regulations that were in effect
prior to January 14, 1993; and (3) that the Commission was requesting public
comments on whether the Commission should order YAEC to cease ongoing
decommissioning activities pending any required hearings and any other matters
connected with that issue. See 60 Fed. Reg. 46,317 (Sept. 6, 1995).
After consideration of comments filed in response to that notice, the Commission implemented CAN v. NRC by issuing CLI-95-14, 42 NRC 130 (1995). In
CLI- 95-14, the Commission reinstated its pre-1993 interpretation of its decommissioning policy, required the issuance of a notice of opportunity for an adjudicatory hearing on the Yankee Rowe decommissioning plan, held that YAEC
may not conduct further "major" decommissioning activities at Yankee Rowe
until approval of a decommissioning plan after completion of any required hearing, and directed YAEC to inform the Commission within 14 days of the steps
it is taking to come into compliance with the reinstated interpretation of the
Commission's decommissioning regulations. CLI-95-14, supra.
Pursuant to CLI-95-14, a proceeding is now under way to offer an opportunity for hearing on the Licensee's decommissioning plan for Yankee Rowe.
Petitioners have sought intervention and a hearing.
As of July 20, 1995, when the court issued CAN v. NRC, YAEC had
completed its Component Removal Project. In response to CLI-95-14, by letters
dated October 19 and 24, 1995, YAEC identified nine ongoing activities that
YAEC believed were permissible under CAN v. NRC and CLI-95-14.
In its letter of November 2, 1995, the NRC Staff evaluated those nine activities and found them permissible under the Commission's pre-1993 interpretation
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of its decommissioning regulations, and thus under CAN v. NRC and CLI-9514. The Staff also identified certain activities, although not proposed by the
Licensee, which may not be conducted before reapproval of a decommissioning
plan. Those activities include dismantlement of systems such as the main reactor coolant system, the lower neutron shield tank, vessels that have significant
radiological contamination, pipes, pumps, and other such components, and the
vapor container (containment). The Staff also identified segmentation or removal
of the reactor vessel from its support structure as a major dismantlement not to
be conducted until after the decommissioning plan is reapproved.

IV.
A.

DISCUSSION

The Nine Activities Were Permissible, Prior to Approval of
a Decommissioning Plan, Under the Commission's Pre-1993
Interpretation of Its Decommissioning Regulations, and Thus Are
Permissible Under CAN v. NRC and CLI-95-14

Petitioners contend that five of the nine activities evaluated by the NRC
Staff's letter of November 2, 1995, are major dismantling or other decommissioning activities prohibited until after approval of a decommissioning plan, by
CAN v. NRC and CLI-95-14. Specifically, Petitioners object to: (1) completing removal of the remainder of the upper neutron shield tank; (2) removal of
component cooling water system pipes and components and spent fuel cooling
system pipes and components; (3) fuel chute isolation; (4) spent fuel pool electrical conduit installation; and (5) radioactive waste shipments. Petitioners do
not object to waste tank removal, ion-exchange pit cleanup, removal of emergency diesel generators, or the Brookhaven National Laboratory Cable Sampling Project. Petitioners acknowledge that completion of waste tank removal
and ion-exchange pit cleanup are required for safety reasons. Petitioners also
acknowledge that the removal of the emergency diesel generators is p~rmissible
because they are not radioactive, and that the Brookhaven National Laboratory
Cable Sampling Project is a research project unrelated to decommissioning. Of
the nine activities, all with the exception of radioactive waste shipments were
completed before submission of the January 17, 1996 petition.
Under the Commission's pre-1993 interpretation of its decommissioning regulations, a licensee "may proceed with some activities such as decontamination,
minor component disassembly, and shipment and storage of spent fuel if the
activities are permitted by the operating license and/or § 50.59," prior to final
approval of a licensee's decommissioning plan,1 as long as the activity does not
I Statement of Consideration. "General Requirements for Decommissioning Nuclear Facilities." 53 I1:d. Reg.
24.018,24.015-26 (June 27. 1988).
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involve major structural or other major changes and does not materially and
demonstrably affect the methods or options available for decommissioning or
substantially increase the costs of decommissioning. Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), CLI-90-8, 32 NRC 201, 207 n.3
(1990); Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
CLI-9l-2, 33 NRC 61, 73 n.5 (1991); and Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), CLI-92-2, 35 NRC 47, 61 n.7
(1992).
Under the pre-1993 interpretation of the Commission's decommissioning
regulations, examples of activities that were considered permissible and that
were conducted at various facilities under a possession-only license before
approval of a decommissioning plan included:
Shoreham 2
• Core borings in biological shield wall
• Core borings of the reactor pressure vessel
• Regenerative heat exchanger removal and disassembly
• Various sections of reactor water cleanup system piping cut out and removed to determine effectiveness of chemical decontamination processes
being used
• Removal of approximately half of reactor pressure vessel insulation and
preparation for disposal
• Removal of fuel support castings and peripheral pieces removed and
shipment offsite for disposal at Barnwell, South Carolina
• Reactor water cleanup system recirculation holding pump removed and
shipped to James A. FitzPatrick Nuclear Power Plant
• Control-rod drive pump shipped to Brunswick Nuclear Station
• One full set of control-rod blade guides sold to Carolina Power and Light
Company
• Control-rod drives removed, cleaned, and stored in boxes for salvage
• Process initiated for segmenting and removing reactor pressure vessel
cavity shield blocks
• Process initiated for removal of instrument racks, tubing, conduits, walkways, and pipe insulation presenting interferences for decommissioning
activities and/or removal of salvageable equipment
Fort St. Vrain 3
• Control-rod drive and orifice assemblies and control rods removed from

2See Lelterdaled December 11. 1991, from John D. Leonard. Jr.• Long Island Ughting Company, to U.S. Nuclear
Regulatory Commission. Docket No. 50-322.
3Su Leiter dated September 4, 1992. from Donald M. Warembourg, Public Service Company of Colorado, to
the U.S. Nuclear Regulatory Commission. Docket No. 50-267.
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core during de fueling and shipped off site for processing or disposal as
low-level waste
• All helium circulators removed and shipped off site for disposal
• Core region constraint devices (internals) removed and approximately
one-half shipped off site for disposal
• About fifty core metal-clad reflector blocks (top layer of core) removed
and stored in fuel storage wells
• Removal of remaining hexagonal graphite reflector elements, defueling
elements, and metal-clad reflector blocks begun
• Prestressed concrete reactor vessel (PCRV) top cross-head tendons and
some circumferential tendons detensioned
• Some detensioned tendons removed from PCRV
• Work initiated to cut and remove PCRV liner cooling system piping
presenting interferences to detensioning of PCRV tendons
• Asbestos insulation completely removed from piping under PCRV
Activities such as normal maintenance and repairs, removal of small radioactive components for storage or shipment, and removal of components similar
to that for maintenance and repair also were permitted prior to approval of a
decommissioning plan under the Commission's pre-1993 interpretation of the
Commission's decommissioning regulations. See NRC Inspection Manual, ch.
2561, § 06.06 (Issue Date: 03120/92).4
Of course, licensees are also permitted to complete or to conduct activities
required for compliance with safety requirements before approval of a decommissioning plan. In addition, special consideration must be given to activities required to comply with other federal and state safety requirements. See
Memorandum of Understanding Between the Nuclear Regulatory Commission
and the Occupational Safety and Health Administration, "Worker Protection at
NRC-licensed Facilities" (Oct. 21, 1988),53 Fed. Reg. 43,950 (Oct. 31, 1988).
See also NRC Inspection Manual, ch. 1007, "Interfacing Activities Between
Regional Offices of NRC and OSHA." Petitioners concede that completion of
activities already under way is permissible if completion is required for immediate safety purposes.
The Staff's November 2, 1995 letter evaluated the nine activities identified
in YAEC's letter of October 19, 1995, based on the Commission's pre-1993

4 "Examples of modifications and activities. that are allowed during the post.operational phase [the interval
between permanent shutdown and the NRC's approval of the licensee's decommissioning plan] are (I) those
that could be performed under normal maintenance and repair activities. (2) removal of certain. relatively small
radioactive components, such as control rod drive mechanism, control rods, and core internals for disassembly. and
storage or shipment, (3) removal of non-radioactive components and structures not required for safety in the postoperational phase. (S) shipment of reactor fuel offsite, and (6) activities related to site and equipment radiation
and contamination characterization."
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interpretation of its decommissioning regulations,S and determined that the nin!;.
activities were permissible before approval of a decommissioning plan.
Upon review of the petition and its supplement of February 9, 1996, the Staff
took a fresh look at the nine activities and again found them to be permissible
before approval of a decommissioning plan, under the pre-1993 interpretation
of the Commission's decommissioning regulations, and thus under CAN v. NRC
and CLI-95-14.

1.

Completion of RemOl'al of the Remaining Portions of the Upper
Neutron Shield Tank

As stated in the NRC Staff's letter of November 2, 1995, completion of
this activity was necessary to avoid a significant lead hazard to plant personnel
due to lead dust or powder deposits on surfaces of the structure (particularly
if the plant were to go into an extended SAFSTOR configuration, as desired
by Petitioners). That contamination, if disturbed during Licensee maintenance
activities or NRC inspections would pose a significant health hazard to Licensee
and NRC personnel.
Petitioners object that this safety rationale is unsupported by factual information regarding actual lead levels in the tank and whether the lead levels violated
OSHA standards.
Dismantlement of the upper neutron shield tank required cutting sections
of the tank that had lead shielding. Cutting was completed before November
2, 1995, and lead cleanup was completed by November 8, 1995. Lead dust
was created by dismantlement of the tank, already under way and completed
before issuance of the November 2, 1995 Staff letter. Surface lead residue
measurements in those areas ranged between 13,000 micrograms (Jlg)/ft2 and
390,000 Jlglft2.
The Licensee's operating procedures require the Licensee to implement
industrial hygiene control methods as specified by the Occupational Safety and
Health Administration in areas where there is potential for employee exposure
to lead. Procedure No. AP-0713, "Lead Control Program," Revision 1 Major,
§ C ("Discussion"), at 3. The target for removable lead contamination is 200
Jlglft2. [d.• "Discussion," § C, "Decontamination," at 4.
Lead dust resulting from dismantlement of the upper neutron shield tank
was at a concentration such that surface lead contamination exceeded the target

S Petitioners claim that YAEC's "I percem" criterion for determining what constitutes major structural or other
major change (and thus what activities are permissible before approval of a decommissioning plan) would allow
completion of decommissioning before any decommissioning plan could be approved in hearing. The Staff does
not accept or approve. and has not used this criterion 10 determine whelher any YAEC aClivities. including the
nine activities. are permissible before approval of a decommissioning plan.

38

for removable lead contamination.6 Licensee personnel were and are required
to enter the area in order to conduct surveillances to monitor radioactive
contamination and for compliance with fire protection requirements.
In view of the above, this activity was permissible for safety reasons, and,
therefore, would have been allowed in a comparable situation before approval of
a decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

2.

Waste Tank Removal (Activity Decay and Dilution Tank)

Petitioners concede that completion of this activity was required for safety
reasons.

3.

Removal of Component Cooling Water System Pipes and Components
and Spent Fuel Cooling System Pipes and Components

Contrary to Petitioners' assertions, the Staff's February 2, 1996 letter did not
"abandon" the November 2, 1995 rationale for finding this activity permissible.
The Staff's February 2 letter repeated the November 2 rationale and provided a
more detailed explanation for the Staff's conclusion that this activity is permissible under the pre-1993 interpretation of the Commission's decommissioning
regulations.
The Licensee had installed a self-contained spent fuel pool cooling system,
isolated from the fluid components and installed conduit to allow future electrical
isolation from other systems, in order to enhance safety and integrity of the spent
fuel pool for prolonged storage of fuel. As a result, the component cooling
water system pipes and components and spent fuel cooling system pipes and
components were rendered redundant and were no longer useful.
Removal of the no-longer-useful pipes and components was not decommissioning, but maintenance that would have been allowed, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission' s
decommissioning regulations.' Petitioners erroneously contend that removal of
liThe use of respiratory protection by workers would not have satisfied the Ucensee's operating procedures.
Until a determination is made that any employee working with lead will not be exposed to lead at Ihe action
level, respiratory proteclion is required. Procedure No. AP-0713, uProcedure," § C ("Lead Work Practices"), at
II, The action level is employee exposure, without regard to use of respirators. to nn airborne concenlTation of
lead of 30 lIg/m3 of air calculated as an 8-hour lime-weighted average. and the ~rmissible exposure limit is 50
l1g/m3 of air over nn S-hour time-weighted average, and 30 lIg/m3 of air over a IO-hour time-weighted average.
M., uDefinitions." at J. Belween October 5.1995, and Ocrober 11.1995. airborne lead concenlrations in Ihe areas
affected ranged belween 3 lIg/m3 and 2500 lIg/m3. Belween October 12. 1995, and October 26, 1995, airborne
lead concentrations ranged belween I I1gfmJ nnd 250 I1g/m3,
" Petitioners assen that the Staff provided no factual suppon for its conclusion that leaving Ihe component cooling
water system nnd s~nt fuel cooling system pi~s and components in place would pose a safety hazard. Upon
funher review, the Staff has determined that removal was not necessary to prevent a safety hazard.
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this equipment is not maintenance. Removal of replaced equipment (as opposed
to removal of dismantled equipment not intended to be replaced) is a normal
maintenance activity.
In view of the above, this activity was permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

4.

lon-Exchange Pit Cleanup

Petitioners concede that completion of this activity was required for safety
reasons.

S.

Fuel Chute Isolation

The Licensee made a commitment to NRC to complete a fuel chute isolation
project, needed to enhance spent fuel pool integrity and long-term reliability,
in response to NRC Bulletin 94-01, "Potential Fuel Pool Draindown Caused
by Inadequate Maintenance Practices at Dresden Unit 1" (April 14, 1994).
NRC Bulletin 94-01 explicitly identified potential siphon or drainage paths
and freezing failures as hazards that could lead to drainage of the spent fuel
pool.R NRC Bulletin 94-01 required licensees to identify which of the suggested
actions that the licensees would take to prevent such hazards, or to identify an
alternative course of action, if the licensees needed to take such measures to
bring themselves into compliance as described in NRC Bulletin 94-01.
YAEC's fuel chute isolation project eliminated a potential freezing threat
and siphon path that could lead to drainage of the spent fuel pool. The NRC
Staff determined actions taken to prevent potential siphon paths and freezing
hazards connected with the fuel chute to be adequate. NRC Inspection Report
No. 50-029/94-80 (Dec. 9, 1994).
Petitioners erroneously maintain that isolation of the upper fuel chute is not
necessary to prevent a risk of siphoning or freezing, because the upper fuel
chute lies above the fuel pool and cannot serve as a siphon for liquid in the
pool. The fuel chute pipe originally ran from the lower lock valve at the outside
wall at the bottom of the spent fuel pit (SFP) on a diagonal path to the outer
shell of the vapor container (VC), through the shell and into the VC. During
former plant operations a blank flange was inserted in the pipe, outside the VC
shell, in order to maintain VC leak-tight integrity.
RRequested action number 2 was: "Ensure !hat systems for essential area heating and ventilation are adequate
and appropriate maintenance so that potential freezing failures !hat could cause loss of SFP water inventory are
precluded." Requested action number 3 was: uEnsure !hat piping or hoses in or anached to !he SFP cannot serve
as siphon or drainage pa!hs in !he event of piping or hose degradation or failure or !he mispositioning of system
wIves."
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As part of the NRC Bulletin 94-01 project, one 8-foot length of this 12-inchdiameter fuel chute pipe was removed from the top of the lower lock valve and a
blank flange placed over the lower lock valve so that the valve could be encased
in concrete. This, in effect, made the valve part of the SFP wall. The removal
of this section of pipe also eliminated a potential leak path through the pipe out
of the SFP wall.
Isolation of the fuel chute, accomplished by removing the lowest flanged pipe
section and sealing the lower portion of the fuel chute with concrete, eliminated
a freezing and siphon hazard. Sealing the fuel chute with concrete prevents
accumulation of water in the fuel chute. Accumulated water could freeze during
severe winter weather and possibly damage the lower lock valve outside the
spent fuel pool wall, thus opening a leak path near the bottom of the spent fuel
pool.
Petitioners incorrectly maintain that the Licensee did not need to remove the
upper fuel chute in order to comply with NRC Bulletin 94-01. The Licensee
did not remove the upper fuel chute. The Licensee has fastened a blank flange
at the wall of the VC by wedging open a flanged joint. This was a maintenance
activity. This blank flange is normally in place and was removed, in the past,
when fuel transfer operations took place. These transfers are now prohibited
by the POL. The fuel chute isolation project was necessary to prevent potential
siphon and freezing risks, was one of the actions determined to be an adequate
response to NRC Bulletin 94-01, and brought the Licensee into compliance with
NRC requirements.
In any event, this activity is not decommissioning, but maintenance and a
safety upgrade that would have been allowed under the pre-1993 interpretation
of the Commission's decommissioning regulations.
In view of the above, this activity was permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regUlations.

6.

Removal of Emergency Diesel Generators

Petitioners acknowledge that removal of the emergency diesel generators is
a permissible activity prior to final approval of a decommissioning plan.

7.

Spent Fuel Pool Electrical Conduit Installation

This activity involved underground installation of a power cable and its
protective covering and did not involve the removal of radioactive material. The
modification also enhanced the integrity and long-term safe storage of spent fuel
in the spent fuel pool, by isolating spent fuel pool power supplies from potential
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problems that could be caused by power circuits in other systems or heavy load
impacts at the plant. The activity was part of the Licensee's overall project to
enhance the safety of the spent fuel pool by establishing independent systems
dedicated to spent fuel pool reliability.
The conduit installation was also consistent with NRC Bulletin 94-01, specifically the first requested action, which involves ensuring the integrity of structures
and systems, necessarily including electrical systems, required for containing,
cooling, cleaning, level monitoring and makeup of water in the spent fuel pool.
The conduit installation project enhanced integrity of the spent fuel pool by
ensuring operability and adequacy of structures and systems required for spent
fuel pool integrity, specifically the electrical system.
Petitioners object that the November 2, 1995 letter implies that this activity is
a decommissioning activity because it will provide a separate power supply for
future decommissioning activities. Petitioners contend that there is no present
threat to the integrity of the spent fuel pool, and that as long as the Licensee
performs no major dismantlement activities, there is no immediate need for
conduit installation.
While it is true that conduit installation will isolate the spent fuel power
supply from potential problems associated with future decommissioning of other
systems, conduit installation also serves the larger purpose of isolating spent fuel
pool power supplies from potential problems that could be caused by power
circuits in other systems at the plant, wholly apart from the conduct of any
decommissioning activities. This activity represents a safety enhancement.
In view of the above, this activity was permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

8.

Brookhaven National Laboratory Cable Sampling Project

Petitioners acknowledge that this activity is a research project unrelated to
decommissioning.

9.

Radioactive Materials Shipments

Under the pre-1993 interpretation of the Commission's decommissioning regulations and 10 C.F.R. § 50.59, the NRC has permitted shipment of radioactive
waste and contaminated components prior to approval of a decommissioning
plan, as long as it does not materially and demonstrably affect the methods or
options available for decommissioning or substantially increase the cost of decommissioning, and because such shipments do not constitute a "major" activitY.
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NRC Staff practice prior to 1993 permitted activities such as shipment of
waste or contaminated components at a permanently defueled facility pursuing
decommissioning. Prior to approval of a decommissioning plan, the licensee
may dismantle and dispose of nonradioactive components and structures not required for safety in the shutdown condition. After issuance of a possession-only
license, the licensee also may dismantle and dispose of radioactive components
not required for safety in the shutdown condition, provided that such activity
does not involve major structural or other major changes and does not foreclose
alternative decommissioning methods or materially affect the cost of decommissioning. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
I), CLI-91-8, 33 NRC 461, 471 (1991), approving Staff recommendations in
SECY-91-129, "Status and Developments at the Shoreham Nuclear Power Station" (May 13, 1991). See also NRC Inspection Manual, ,:h. 2561, §§06.06,
06.07 (Mar. 20, 1992); Fort St. Vrain Nuclear Generating Station Amendment
No. 82 to Facility Operating License No. DPR-34 (Possession-Only License,
May 21, 1991); and Rancho Seco Nuclear Generating Station Amendment
No. 117 to Facility Operating License No. DPR-54 (Possession-Only License,
Mar. 17, 1992).
Petitioners contend that the February 2, 1996 letter of the NRC Staff applied
the post-1993 interpretation of the Commission's decommissioning regulations
to determine that shipment of low-level radioactive waste is permissible,9 based
on the Staff's citation to SECY-92-382 and the associated June 30, 1993 SRM.
The particular language Petitioners point to is:
Shipment of contaminated reactor internals needed for operation could proceed after issuance
of a possession-only license because such components are not "major": i.~., they are not
needed to maintain safety in the defueled condition. Su SECY-92-382, "Decommissioning
- Lessons Learned" (November 10, 1992) and Staff Requirements Memorandum, "SECY92-382 - Decommissioning - Lessons Learned" (June 30, 1993).

The Staff's February 2, 1996 letter derived this language from a discussion at
pages 22-24 of SECY-92-382, "Decommissioning - Lessons Learned."

9 Petitioners incorrectly contend th3t the St:lff's conclusion, that the methods or options avaibble for decommissioning will not be m:lIerially or demonstrnbly affected because the Ucensee's activities involve appro:'limately
2.3 curies of residual activity, constitutes application of the Ucensee's 1% criterion. The Ucensee had proposed
in its leiter of October 24, 1995, that decommissioning activities involving less than I % of the total curies of
nonfuel components not including greater than CI3Ss C components, are not "major" decommissioning activities
and thus are permiSSible under the pre-I 993 interpretation of the Commission's decommissioning regul3tions. As
previously St3ted, the NRC St:lff does not accept or approve, and did not use, this criterion in its Febru3ry 2, 1996
(or its November 2, 1995) leiter to determine whether activities proposed by the Ucensee, including shipping. are
"major" activities for purposes of permissible decommissioning before approval of a decommissioning plan. Su,
".g., nOle 5, supra. The St:lff in facl slaled th3t since the Ucensee's activilies involve only 23 curies oul of a
total 4448 curies residual activity which must be decommissioned, shipment of low-level radi03ctive w3Ste will
not demonstrnbly :lffect the methods or options available for decommissioning.
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The Commission had in fact pennitted shipment of low-level waste prior to
approval of a decommissioning plan under its pre-1993 interpretation of its decommissioning regulations, as explained above. SECY-92-382 accurately stated
that the Commission had in fact pennitted shipmen't of not only low-level radioactive waste and some components, but also some reactor internals, before
approval of a decommissioning plan. tO The particular reference to "major" components in SECY-92-382 was in the context of pennissible shipment of waste;
that language did not define "major" for the purpose of detennining what components may be dismantled or removed prior to approval of a decommissioning
plan. No component can be shipped unless it is first removed or dismantled,
and authority to ship a component already removed or dismantled does not ipso
facto constitute authority to remove or dismantle the component in the first place.
Likewise, the citation in the NRC Staff's February 2, 1996 letter to Petitioners
was not intended to define "major" for the purpose of detennining what components could be dismantled or removed prior to approval of a decommissioning
plan, but referred to what could be shipped. The Staff's reference to SECY92-382 was made in the context of pennissible shipments only, not pennissible
component dismantling or removal. Regrettably, the Staff's February 2, 1995
reference to SECY-92-382 may have been insufficiently detailed to make the
purpose of the reference clear.
In the case at hand, the Licensee's proposal was to ship low-level radioactive waste. 1I The NRC Staff's conclusion that the Licensee's proposal to ship
radioactive waste l2 is permissible under the pre-1993 interpretation of the Commission's decommissioning regulations was based on the understanding that the
proposal was to ship low-level radioactive waste, and was not intended to be
and was not a determination that the removal or dismantling of major components was permissible under the pre-1993 interpretation of the Commission's
decommissioning regulations,13 under CAN v. NRC, or under CLI-94-14.

10 Su Shouham. CLI·91·8. 33 NRC at 471. Stt also SECY·91·129. MStalUs and Developments at the Shoreham
Nuclear Power Station (SNPS)." at3 (May 13. 1991) (contaminated fuel suppon castings and peripheral pieces).
II Petitioners contend that there is no basis to determine !he accuracy of the Licensee's estimate !hat it will make
54 shipments of low·level radioactive waste between October 1995 and July 1996. Petitioners. however. fail to set
fonh any facts or rationale !hat raise a question as to the reasonableness of the Licensee's estimate of !he number
of shipments.
12 Petitioners state !hat neither YAEC nor !he NRC Staff provided any inform:ltion about !he radioactivity levels
in !he 54 shipments that YAEC estimates it shipped and will ship between October 1995 and July 1996. and that
!he Licensee's January 29, 1996 estimate of 2.3 curies involved in activities already completed does not provide
inform:ltion about radioactivity levels of the 54 shipments !hal YAEC estimates it will have shipped before the
end of July 1996. The Licensee has now provided !hal inform:ltion and estimates the total radioactivity involved
in !he packaging and shipment of low·level radioactive waste between November I. 1995. and July 1996.10 be
1817 curies. S~~ Leller dated February 21.1996. from KJ. Heider. YAEC, to Monon B. Fainile. NRC. The four
contested activities. other Ihan shipping. amounted 10 only approximately 8.2001 curies of residual radioactivity.
13 Petitioners assen !hat !he NRC Staff's February 2. 1996 leller states !hat the shipment of low·level radioactive
waste is permined under the pre·1993 eriteria because the radioactivity of the shipments amounts to 23 curies

( Continued)
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The Commission's decisions in Shoreham, CLI-91-2, 33 NRC at 73 n.5,
and Rancho Seeo, CLI-92-2, 35 NRC at 61 n.7, do not, as Petitioners contend,
prohibit shipment of low-level radioactive waste. No issue concerning such
shipments was addressed in those decisions. The language cited by Petitioners
paraphrases the general guideline, that "major dismantling and other activities
that constitute decommissioning under the NRC's regulations must await NRC
approval of a decommissioning plan," and is derived from the 1988 Statement of
Consideration, "General Requirements for Decommissioning Nuclear Facilities,"
supra. As explained above, it was agency practice before 1993 to permit
shipment of low-level radioactive waste and contaminated components before
approval of a decommissioning plan.
Rather than store low-level radioactive waste on site for extended periods, it
has long been agency policy that such waste should be shipped to disposal sites
if the ability to dispose of waste at a licensed disposal site exists. Shipping
of waste at the earliest practicable time minimizes the need for eventual
waste reprocessing due to possibly changing burial ground requirements and
reduces occupational and non-occupational exposures and potential accident
consequences. NRC Generic Letter 81-38, "Storage of Low-Level Radioactive
Wastes at Power Reactor Sites" (Nov. 10, 1981).
Petitioners contend that YAEC may not ship low-level radioactive waste
because the Yankee Rowe possession-only license does not permit it}4 Although
Petitioners are correct that no language in the Yankee Rowe POL explicitly
states that shipment of low-level radioactive waste is authorized, the Yankee
Rowe POL does authorize that activity. Section I.H of the POL, issued August
5, 1992, authorizes Yankee Rowe to receive, possess, and use byproduct, source,
and special nuclear materials in accordance with the Commission's regulations
in 10 C.F.R. Parts 30, 40, and 70. Authority to ship low-level radioactive
waste is conferred upon all byproduct material, source material, and special
nuclear material licensees by NRC regulations in 10 C.F.R. Parts 30, 40, and 70.
Byproduct materials licensees, source materials licensees, and special nuclear
or less OUI of Ihe remaining 4448 curies of residual radioactivily 10 be decommissioned in Ihe form of Oass C
or less wasle. Whal the Siaff said was that because !he Ucensee·s activities involve approximalely 2.3 curies of
the remaining 4448 curies of residual radioactivity to be decommissioned in Ihe form of Oass C or less waste.
shipmenl of low·level radioactive wasle produced by Ihe activilies evalualed in Ihe SlaWs November 2. 1995
leller will not malerially or demonstrably affecllhe melhods or options available for decommissioning the Yankee
Rowe sile.
14 Petitioners claim Ihal Ihe Commission·s decommissioning regulations prohibil low·level radioactive wasle
shipmenls lhal are nOI aulhorized by YAEC·s license. citing Ihe 1988 Sialemeni of Consideralion. Su "General
Requiremenls for Decommissioning Nuclear Facililies." 53 Fed. Reg. 24.025·26 (June 27, 1988). The Sialemeni
of Consideration makes no menlion of shipmenl of low-level radioactive wasle. The language ciled gives examples
of activities Ihat licensees may conduct before approval of a decommissioning plan. bUI does not Slale or imply
Ihal Ihe lisl is inclusive: "Although Ihe Commission must approve Ihe decommissioning allernative and major
structural changes 10 radioaclive componenls of !he facility or olher major changes. Ihe licensee may proceed wilh
some activilies such a.r deconlaminalion. minor componenl disassembly. and shipmenl and slorage of spent fuel
if Ihese activities are permilled by the operaling license and/or § 50.59." (Emphasis added.)
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materials licensees, including Yankee Rowe, are authorized to transfer such
material, as long as the recipient is authorized, see 10 C.F.R. § § 30.41, 40.51,
and 70.42, and as long as preparation for shipment and transport is in accordance
with the requirements of 10 C.F.R. Part 71. See 10 C.F.R. §§ 30.34(c), 40.4I(c),
70.41 (a). In particular, § 2.C of the Yankee Rowe POL states that the POL is
deemed to contain and is subject to 10 C.F.R. §§ 30.34 and 40.41. Accordingly,
the POL authorizes the transport of low-level radioactive waste from Yankee
Rowe.
Petitioners state that the "cardinal consideration" that determines whether a
decommissioning activity is "major" should be the radiation dose it yields, not
the radioactivity of the component involved,lS and thus the NRC Staff's February
2, 1996 letter erroneously relied upon the number of curies shipped rather than
the radioactive doses involved in shipping low-level waste to determine whether
the activity is permissible. 16
The criteria for determining whether shipments of low-level radioactive waste
will demonstrably affect the methods or options available for decommissioning
have not been well defined. During review of the petition and its supplement,
the NRC Staff has continued to examine the question of whether the Licensee's
shipments of low-level radioactive waste will demonstrably affect the methods
or options available for decommissioning. In this case, the Staff has now also
compared the radiation dose involved in the packaging and shipping of the lowlevel radioactive waste with the radiation dose estimated for decommissioning
of the Licensee's facility. This is because, under Petitioners' theory regarding
the choice of the decommissioning option, as we understand it, it seems that
adoption of a different decommissioning option would most likely be required
to reduce dose. The Licensee estimates that the radiation dose involved in
the packaging and shipment of low-level radioactive waste between November
I, 1995, and July 1996 to be 17 person-remY The estimated total radiation

IS The Commission has not articulated as a criterion for determining what constitutes a "major" decommissioning
activity. the radiation dose yielded by the activity. and Petitioners cite no authority for this argument. Nor has
the Commission articulated the radioactivity involved as a criterion for determining what constitutes "major"
decommissioning activity.
16 The Staff mistakenly understood the Ucensee's letter of January 29. 1996. to mean that the activities evaluated
by the Staff's November 2. 1995 letter involved 2.3 curies. The radioactivity involved in the four contested
activities. other than shipping of low-level radioactive waste. amounted to approximately 8.2001 curies of residual
radioactivity. (Removal of the upper neutron shield tank involved less than 5 curies. and removal of the component
cooling water syslem pipes and components and spenl fuel cooling system pipes and components involved 1.2001
curies. Su Letter dated OClober 19. 1995. from Russell A. Mellor. YAEC. to Morton B. Fairtile. NRC. Fuel chule
isolation involved 2 curies. and spenl fuel pool electrical conduit installation involved no curies. Su Letter dated
February 21.1996. from KJ. Heider. YAEC. to Morton B. Fairtile. NRC.) In addition. the Ucensee estimated that
since completion of the activities described in the NRC letter. activities have been authorized by the Ucensees'
Manager of Operations that remove components containing a total of 2.3 curies of radioactive material. Su Letter
dated January 29.1996. from Andrew C. Kadak, YAEC. 10 William T. Russen. NRC.
J1 Su Letter dated February 21,1996. from KJ. Heider. YAEC. to Morton B. Fairtile. NRC.
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exposure for decommissioning the facility is 755 person-rem. 18 The estimated
dose from packaging and shipping is approximately 2% of the total dose from
decommissioning. As can be seen, most of the dose will be incurred in activities
other than shipment of low-level radioactive waste. As the Commission has
previously held in this case, even potential dose reductions on the order of 900
person-rem, unless there is some extraordinary aspect to the case not apparent,
cannot have ALARA significance such that one decommissioning option would
be preferable to another.19 Accordingly, the Staff concludes that the Licensee's
shipment of low-level radioactive waste will not demonstrably affect the methods
and options available for decommissioning
In view of the above, the shipments of low-level radioactive waste between
October 1995 and July 1996, before approval of a decommissioning plan, is
permissible under the pre-1993 interpretation of the Commission's decommissioning regulations.

B.

The Five Contested Activities Will Neither Individually Nor
Collectively Substantially Increase the Costs of Decommissioning

YAEC estimates the cost of shipment and disposal of all low-level radioactive
waste between the October 1995 issuance of CLJ-95-14 and the scheduled
date of completion of the hearing in mid-July 1996, to be $6.5 million, or
approximately 1.75% of the estimated $368.8 million total decommissioning
cost. It would be speculative to conclude that the decommissioning method
proposed by Petitione~s, SAFSTOR, would be less expensive. There is no
evidence that the Licensee's shipments will increase decommissioning costs or
that continued storage of the waste will decrease the ultimate costs. Thus, the
Staff concludes that YAEC's shipment of low-level radioactive waste will not
substantially increase the costs of decommissioning.
Petitioners erroneously contend that the cost of shipments of low-level
radioactive waste could be reduced by postponing the packaging and shipment
of low-level waste, presumably because some waste may decay to levels such
that the volume of waste that will require shipment would decrease. Delay
will not significantly reduce the volume of waste shipped because the waste is
not segregated by the radioactive isotope involved, and some of the radioactive
isotopes involved have very long half-lives, i.e., nickel-63 has a half-life of 100
years. Cobalt-60, which has a half-life of 5.27 years, was the isotope selected by
the Petitioners to postulate a reduction in waste volume. Moreover, delay could

18 Order Approving the Decommissioning Plan and Authorizing Decommissioning of Facility (Yankee Nuclear
Power Station), "Environmental Assessment by the U.S. Nuclear Regulatory Commission Related to the Request
to Authorize Facility Decommissioning," at 22.
19CLI.96-1,43 NRC 1 (1996).
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possibly increase decommissioning costs because shipping and burial costs may
increase.
The Licensee estimates costs for the five activities contested by Petitioners
to be $6.5 million for shipments of low-level waste between October 1995 and
July 1996 and $2.4 million for the four other contested activities,2° for a total
of $8.9 million, or 2.1 % of the $368.8 million estimated total decommissioning
costs. There is no evidence that these activities will give rise to consequences
that will increase the total cost of decommissioning. Accordingly, the five
contested activities will not substantially increase decommissioning costs, either
individually or collectively.

c.

Petitioners' Request for an Inspection and Inspection Report
Was Granted

Petitioners' request for reinspection of Yankee Rowe to determine compliance
with CLI-95-14 and for issuance of an inspection report was granted. NRC
Region I inspected the Yankee Rowe facility for a second time on December 518, 1995, to determine compliance with CLI-95-14. NRC Inspection Report No.
50-029/95-07 was issued January 31, 1996. The Inspection Report concludes
that the Licensee's activities were conducted in accord with the specifications
of the Staff's November 2, 1995 letter. The first inspection was conducted in
October 1995, before the provision of technical guidance or criteria to assist
the Region in determining compliance with CLI-95-14. Subsequently, the NRC
Staff issued its letter of November 2, 1995, evaluating the nine activities, all of
which are permitted by CAN v. NRC and CLI-95-14, as explained above.
Petitioners claim that the January 31, 1996 Inspection Report merely repeats
the Staff's erroneous interpretation of the Commission's decommissioning standards, and thus constitutes no relief. The inspection report explicitly states that
the nine activities evaluated by the Staff's November 2, 1995 letter were inspected and that the Licensee limited the scope of its work to those activities.
Petitioners' disagreement with the Staff's conclusion that the nine activities are
in compliance with CAN v. NRC and CLI-95-14 does not constitute denial of
Petitioners' request for an inspection and an inspection report to determine compliance with CAN v. NRC and CLI-95-14.

20 The Ucensee spent $610,000 on the four activities in the founh quarter of I99S, which is approximately 25%
of the estimated total cost for these four activities. Su Letter dated February IS. 1996. from Russell A. Mellor
to Monon B. Fairtile.
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IV.

CONCLUSION

For the reasons given above, Petitioner's request that shipments of low-level
radioactive waste be prohibited is denied, and Petitioners' request that four
other activities be prohibited is moot. 21 Additionally, Petitioners' request for
an inspection of Yankee Rowe to determine compliance with CLI-95-14 and an
inspection report was granted.
As provided by 10 C.F.R. § 2.206(c), a copy of this Decision will be filed with
the Secretary of the Commission for the Commission's review. The Decision
will become the final action of the Commission 25 days after issuance, unless
the Commission on its own motion institutes review of the Decision within that
time.
FOR THE NUCLEAR
REGULATORY COMMISSION
William. T. Russell, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 22d day of February 1996.

21 Petitionas claim that the NRC erroneously found on February 2. 1996. that the request for emergency relief
was moot in pan. Petitionen assert that the Ucensee continues to unlawfully ship low·level radioactive waste and
that on January 29. 1996. the Ucensee stated that it is considering whether to conduct seven activities. in addition
to the nine evaluated by the Staffs Novemba 2. 1995 leiter. The February 2. 1996 leiter of the Staff and this
Decision explicitly denied Petitioners' request to prohibit shipment of low-level radioactive waste. and made no
finding that this request is moot. The February 2. 1996 leller and this Decision explicitly state that Petitioners'
requesrfor emergency relief regarding the remaining four contested activities was moot because those activities
had been completed before the submission of the petition. Nonetheless. both the February 2. 1996 leller and this
Decision found that those four activities were permissible. prior to approval of a decommissioning plan. under the
pre-1993 interpretation of the Commission's decommissioning regulations. Neither the Staff's February 2. 1996
leller nor this decision address the seven activities that the Ucensee states it is now considering. The Staff will
address those activities in a supplemental Director's Decision, as required by the Commission's order of February
15,1996.
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CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.
(Perry Nuclear Power Plant,
Unit 1)
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The Commission grants the Cleveland Electric Illuminating Company's petition for review of the Atomic Safety and Licensing Board order, LBP-95-17,
42 NRC 137 (1995). The Board's order granted the Intervenors' motion for
summary disposition and tenninated the proceeding.

ORDER
Pursuant to 10 C.F.R. § 2.786(b), the Cleveland Electric Illuminating Company (Cleveland Electric) has petitioned the Commission for review of Atomic
Safety and Licensing Board order LBP-95-17, 42 NRC 137 (1995). The
Licensing Board's order granted the motion for summary disposition submitted
by Intervenors Ohio Citizens for Responsible Energy, Inc. (OCRE) , and Ms.
Susan L. Hiatt, and tenninated this proceeding. The Intervenors oppose review
of the decision. The NRC Staff does not oppose review. The Staff's position
is that LBP-95-17 misinterprets NRC regulatory requirements and exceeds the
scope of the proceeding.
The Commission has decided to grant review of LBP-95-17. The parties to
the review proceeding shall be Cleveland Electric, the Intervenors, and the NRC
Staff.
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1. Within 30 days after service of this Order, Cleveland Electric and the
. NRC Staff may file their briefs, which shall be limited to 25 pages each.
2. Within 30 days after service of Cleveland Electric's and the NRC Staff's
briefs, the Intervenors shall file their responsive brief, which shall be
limited to 35 pages.
3. Within 15 days after service of the responsive brief, Cleveland Electric
and the NRC Staff may file a reply brief, which shall be limited to 10
pages each.
In addition to the arguments the parties choose to present, the Commission
directs all parties to address the significance for this case of 5 U.S.C. § 551(8)
and (9) (defining "license" and "licensing").
Any brief in excess of 10 pages must contain a table of contents, with page
references, and a table of cases (alphabetically arranged), statutes, regulations,
and other authorities cited, with references to the pages of the brief where they
are cited. Page limitations on briefs are exclusive of pages containing a table
of contents, table of cases, and of any addendum containing statutes, rules,
regulations, etc.
It is so ORDERED.
For the Commission
JOHN C. HOYLE
Secretary of the Commission
Dated at Rockville, Maryland,
this 7th day of March 1996.
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CLI-96-S

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Shirley A. Jackson, Chairman
Kenneth C. Rogers
Greta J. Dicus

In the MaHer of

Docket No. SD-029-DCOM
(Decommissioning Plan)

YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station)

March 7, 1996

The Commission declines to disqualify two Commissioners or the NRC Staff
from participating in the case; indicates that it plans to review the Licensing
Board's March 1 decision (LBP-96-2, 43 NRC 61 (1996»; suggests appropriate
areas of inquiry for the parties' briefs; and keeps in place the current stay of the
Board decision, pending Commission review of LBP-96-2.

RULES OF PRACTICE:
DISQUALIFICATION)

MOTIONS FOR RECUSAL (OR

It is Commission practice that the Commissioners who are subject to a recusal
motion will decide that motion themselves, and may do so by issuing a joint
decision.

RULES OF PRACTICE:
DISQUALIFICATION)

MOTIONS FOR RECUSAL (OR

A prohibited communication is not a concern if it does not reach the ultimate
decision maker.
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RULES OF PRACTICE:
DISQUALIFICATION)

MOTIONS FOR RECUSAL (OR

Where a prohibited communication is not incorporated into advice to the
Commission, never reaches the Commission, and has no impact on the Commission's decision, it provides no grounds for the recusal of Commissioners.

RULES OF PRACTICE:
DISQUALIFICATION)

MOTIONS FOR RECUSAL (OR

Commission guidance does not constitute factual prejudgment where the
guidance is based on regulatory interpretations, policy judgments, and tentative
observations about dose estimates that are derived from the public record.

RULES OF PRACTICE: MOTIONS FOR RECUSAL (OR
DISQUALIFICATION); DISQUALIFICATION
Where there are no facts from which the Commission can reasonably conclude
that a prohibited communication was made with any corrupt motive or was other
than a simple mistake, and where a Report of the Office of the Inspector General
confirms that an innocent mistake was made and that the Staff was not guilty
of any actual wrongdoing, and where the mistake did not ultimately affect the
proceeding, the Commission will not dismiss the Staff from the proceeding as
a sanction for having made the prohibited communication.

RULES OF PRACTICE:

STAY OF ORDER

Where the Commission issues a stay wholly as a matter of its own discretion,
it does not need to address the factors listed in 10 C.F.R. § 2.788.

MEMORANDUM AND ORDER
I.

INTRODUCTION

The Petitioners in this expedited proceeding, the Citizens Awareness Network
("CAN") and the New England Coalition on Nuclear Pollution ("NECNP")
(collectively "Petitioners"), challenge the adequacy of the decommissioning plan
prepared by the Yankee Atomic Electric Company ("YAEC") for its shutdown
nuclear power reactor near Rowe, Massachusetts ("Yankee NPS"). On March 1,
1996, the Atomic Safety and Licensing Board ("Licensing Board") issued a
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58-page decision dismissing Petitioners' request for a hearing on the ground that
Petitioners had failed to proffer a litigable contention. See LBP-96-2, 43 NRC
61 (1996) ("LBP-96-2").
Currently before the Commission are two motions filed by Petitioners: one
seeking clarification and modification of a February 27 stay order issued by the
Commission 1 and one seeking reconsideration and recission of the Commission's
January 16 decision referring Petitioners' five proposed contentions to the
Licensing Board and providing guidance on certain legal and policy questions.
See CLI-96-1, 43 NRC I (1996) ("CLI-96-1"). The latter motion also seeks
recusal of two Commissioners and disqualification of the NRC Staff from further
participation in the case.
In the instant Memorandum and Order, the Commission: (1) declines to
disqualify two Commissioners or the NRC Staff from participating in the case;
(2) indicates that it plans to review the Licensing Board's March I decision and
suggests appropriate areas of inquiry for the parties' briefs; and (3) keeps in
place the current stay of the Board decision, pending Commission review of the
Board decision.

II.

BACKGROUND OF CLI·96·1

On January 16, we issued CLI-96-I, in which we referred Petitioners' petition
to intervene and related pleadings to the Licensing Board with: (1) instructions
to treat the petition as a request for a hearing; (2) guidance on selected issues
including Petitioners' proposed Contention A; and (3) a proposed expedited
schedule. At the same time, the Secretary issued a separate document, entitled
"Notice of Appointment of Adjudicatory Employee and of Communication
Covered by 10 C.F.R. §2.781(c)" ("Notice"), which advised the parties: (I)
that a member of the NRC Staff had been appointed as an adjudicatory
employee; and (2) that there had been a communication in violation of the
separation of functions restrictions contained in 10 C.F.R. § 2.781(a) and that
this communication was being placed on the record in accordance with 10 C.F.R.
§ 2.781(c).
The Notice informed the parties that the communication had occurred between
a member of the NRC Staff and a member of the Office of the General Counsel
("OGC"), which was advising the Commission on the preparation of CLI-96-1.
In addition, the Notice advised the parties that the communication related to
Petitioners' proposed Contention A and attached a memorandum describing the

IOn February 21 Ihe Board had announced from me bench irs inlenl 10 issue an order dismissing me proceeding
in ils enlirery by nbOUI March J. On February 27 Ihe Commission issued an anlicipalory order Slaying me
effectiveness of me Board's impending decision.
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communication. Finally, the Notice stated that the communication did not affect
the advice OGC rendered to the Commission, did not result in a change to the
language in any proposed draft of CLI-96-1, and was itself not communicated to
the Commissioners or any of their personal staffs before the Commission issued
CLI-96-1.
On January 26, 1996, Peitioners filed their motion for reconsideration and
rescission of CLI-96-1. First, Petitioners challenge the guidance we provided to
the Licensing Board on proposed Contention A, arguing that we "prejudge[d]
contested facts," Motion for Reconsideration at I, based "on ex parte communications and other factual information which petitioners have not had the opportunity to controvert." [d. at 2. As a result, Petitioners contend, the Commission
has "grieviously prejudiced [their] opportunity for a full and fair hearing . . . ."
[d. See generally id. at 7-15. Moreover, argue Petitioners, because the guidance
was based upon "an ex parte communication,"2 the Commission should rescind
that guidance. [d. at 15-18.
Second, Petitioners argue that, based upon the facts as stated in the Notice,
the Commission should issue an Order directing the Staff to show cause why
it should not be dismissed as a party from the proceeding as a sanction for
the conduct identified in the Notice. See generally id. at 18-19. Third, the
Petitioners argue that Chairman Jackson and Commissioner Rogers should
recuse themselves from any further consideration of this case because the
guidance on proposed Contention A prejudged factual issues and rested on an
improper communication (despite the Notice's statement to the contrary). See
generally id. at 20-21.

III.
A.

ANALYSIS

Commission Recusal

We begin with an analysis and discussion of the third issue, whether Chairman Jackson and Commissioner Rogers should recuse themselves from further
proceedings in this matter.)
2The communication at issue took place in violation of the Commission's Rules on Mseparation of functions,"
not its rules against Mex parte communications," as the Petitioners mistakenly state. The Notice identified a
communication between (I) an NRC employee who was participating in an adjudicatory proceeding on behalf
of the Staff and (2) an NRC employee who was advising the Commission regarding its adjudicatory functions.
Accordingly, the communication violated the "separation of functions" restrictions of 10 C.F.R. § 2.78 I (a), not
the ex parte restrictions of 10 C.F.R. § 2.780(a)-(c). The latter provision applies to communications from outside
the NRC; the former applies to communications from within the NRC.
) Commissioner Dicus took office on February IS, 1996, well after the evenlS that serve as grounds for Petitioners'
request for recusal transpired. Commissioner Dicus took no pan in those events, did nOI participate in CLI·96-1.
and, accordingly, presumes that Petilioners' motion for recusal is not addressed 10 her. Therefore, Commissioner
Dicus did not participate in Pan A of this discussion.
(Continued)
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1.

Separation of Functions Violation

We first address the separation of functions violation as an asserted ground for
recusal. Petitioners offer no facts supporting their motion to recuse because of
the separation of functions violation other than those apparent from the Notice.
For the reasons stated below, the facts as stated by the Notice do not warrant
recusal by the Commissioners from this proceeding.
On January 16, the same day that CLI-96-1 and the Notice were issued, the
Commission's Office of the General Counsel ("OGC") forwarded the Notice to
the Acting Inspector General of the Commission for any appropriate action.
OGC also provided a copy of the Petitioners' motion to the Office of the
Inspector General ("OIG"). The Commission's OIG has the duty and obligation
to conduct independent audits and investigations under the Inspector General Act
of 1978, as amended, Pub. L. 95-452, 5 U.S.C. App. See generally 10 C.F.R.
§ 1.12(d). The ala promptly initiated an investigation into the circumstances
of the communication at issue and completed that investigation on February 23,
1996.
The OIG's Report of Investigation provides a complete record as to how and
why that communication occurred.4 As is clear from the Notice and confirmed by
the Report, the communication was not provided - either directly or indirectly
- to Chairman Jackson or Commissioner Rogers, or to any of their personal
staffs, prior to the decision to issue CLI-96-1. See generally OIG Report at
12, 13. Thus, there is no factual support for Petitioners' assertion that the
communication was "implictly relied on." Motion for Reconsideration at 16.
A prohibited communication "is not a concern if it does not reach the ultimate
decision maker." Press Broadcasting Co., Inc. v. FCC, 59 F.3d 1365, 1369
(D.C. Cir. 1995), citing ATX, Inc. v. U.S. Department of Transportation, 41
F.3d 1522, 1527 (D.C. Cir. 1994), and Peter Kiewet Sons' Co. v. U.S. Army
Corps of Engineers, 714 F.2d 163, 170-71 (D.C. Cir. 1983).
Moreover, we would also observe that an essential thrust of the NRC Staff
communication - that the ALARA doctrine should not be applied in reviewing
a licensee's choice of decommissioning option - is inconsistent with the
Commission's assumption in CLI-96-1 that an ALARA challenge to a licensee's
decommissioning option choice can properly be made if an adequate basis is
provided. See CLI-96-1, 43 NRC at 7.

In accordance with Commission practice. Chairman Jackson and Commissioner Rogers decided the recusal
motion for themselves. Therefore. Part A is the joint decision of Chairman Jackson and Commissioner Rogers.
Su Jouph J. Mack/al. CLI·89·18. 30 NRC 167. 169·70 (1989) (following an identical practice responding to a
request for recusa!). Parts B and C represent a COllegial Commission decision.
4 A copy of the Repon of Investigation has now been released to the public and has been provided to the parties
with this Memorandum and Order.
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In sum, because the communication was made only to the General Counsel
and had no apparent influence on either OGC's advice to the Commission or on
the Commission's decision, it provides no grounds for the recusal of Chairman
Jackson or Commissioner Rogers.

2.

Alleged Prejudgment of Contested Facts

Petitioners also argue that Chairman Jackson and Commissioner Rogers
should be disqualified because they have improperly prejudged contested facts,
particularly on the question whether the SAFSTOR decommissioning option
results in significant dose savings. As explained below, this argument is
premised on a misreading of CLI-96-1 and, because no prejudgment of contested
facts took place, does not call for recusal. One will search CLI-96-1 in vain,
for example, for any "factual" finding regarding the projected SAFSTOR dose
savings for the Yankee facility.
It is clear and uncontestable from the rulemaking record supporting the
Commission's decommissioning rule, and from the GEIS~ in particular, that the
dose estimates in the rulemaking record associated with DECON and SAFSTOR
are based on generic estimates for plants larger than Yankee Rowe that have
undergone no prior decommissioning. It is no prejudgment for the Commission
merely to observe in CLI-96-1 that different dose estimates "may" be expected
for Yankee Rowe, and that the dose differences between SAFSTOR and DECON
are "likely" to be lower and "could" be less than 900 person-rem - or "perhaps"
not much at all given Yankee Rowe's smaller size and the fact that Yankee Rowe
has already been partially decommissioned. It is also no prejudgment for the
Commission to note the obvious uncertainties attending these estimates.
The Commission also offered guidance in CLJ-96-1 that a challenge to the
Licensee's choice of the modified DECON option cannot be based solely on
differences in estimated collective occupational doses on the order of magnitude
of the estimates in the rulemaking GElS. This is not a finding of fact; it is
an interpretation of the NRC's decommissioning and ALARA regulations and
rests on an analysis of the regulatory policies underlying those regulations.
As CLI-96-1 notes, those regulations treat DECON as a generally acceptable
alternative despite the acknowledged likelihood of reduced occupational dose
under SAFSTOR, and call for a weighing of various factors in addition to the
magnitude of estimated exposure in deciding ALARA.
Although not necessary for the decision, the Commission also noted that
its guidance was consistent with its current policy judgment that exposures are
considered ALARA when further dose reduction would cost more than $1000
'The Generic Environmental Impact Statement. or "GElS." is NUREG'()586. issued in August 1988 in conjunction
with the promulgation of 10 C.F.R. §§50.75 and 50.82. See gentrally 57 Fed. Reg. 24.051 (June 27.1988).
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or $2000 for each person-rem reduction achieved. Such policy judgments do
not prejudge contested facts. Further, the use of cost estimates appearing in
Petitioners' own pleadings merely constitutes an analysis of the basis proffered
for a contention and does not constitute a merits conclusion on the validity of
those estimates.
Finally, the Commission stated in CLI-96-1 that its guidance regarding
regulatory significance of a dose reduction on the order of 900 person-rem
associated with switching to SAFSTOR was not applicable if "there is some
extraordinary aspect to the case not apparent to us from the pleadings that the
Licensing Board may uncover on its own review." CLI-96-1, 43 NRC at 9.
This statement alone puts to rest any concern about prejudgment since it left
sufficient leeway for the Licensing Board to reach its own initial conclusion if
the record so warranted.
In sum, regulatory interpretations and policy judgments, and tentative observations about dose estimates that are derived from the public record, are
not factual prejudgments. Furthermore, the Commission provided the Licensing
Board with sufficient flexibility to consider the matters in dispute consistent with
the Commission's rules. Thus, Petitioners' allegations of prejudgment constitute
no basis for recusal of Chairman Jackson or Commissioner Rogers.6
B.

Dismissal of Starr as a Party

Petitioners offer no facts beyond the "Notice" to support their argument that
the Staff should be dismissed from the proceeding. But there are no facts in the
Notice from which we could reasonably conclude that the communication was
made with any corrupt motive or was other than a simple mistake. Moreover,
the OIG Report confirms that an innocent mistake was made and that the Staff
is not guilty of any actual wrongdoing. See generally OIG Report at 7-12, 13.
We are unwilling to order a dismissal of Staff from the proceeding on the basis
of a mistake that ultimately did not affect the proceeding. Thus Petitioners'
request for the Commission to order Staff to show cause why it should not be
dismissed as a party to the proceeding is denied.
C.

Commission Appellate Review of LBP-96-2 and the February 27th
Stay Order

Under 10 C.F.R. § 2.714a(a), Petitioners have the right to appeal the Licensing
Board's March 1 decision to dismiss their contentions, LBP-96-2, and we
6 As explained below. however. as part of its review of LBP-96-2. the Commission will consider Petitioners'
arguments that its guidance was unsound on its merits. Suo ... g., Motion for Reconsideration and Rescission at

9-15.
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anticipate that they will do so. On appeal, the parties' briefs may address all
issues bearing on the Licensing Board's decision, including the applicability of
the Commission's guidance in CLI-96-1 and any issues related to reconsidering
that guidance not decided in today's order. See note 6, supra.
Because of the complex and novel decommissioning issues involved in this
case, we issued an anticipatory stay of LBP-96-2 on February 27th and now
have decided, wholly as a matter of discretion,' to keep that stay in effect
pending completion of Commission review of the Licensing Board's decision.
See Sacramento Municipal Utility District (Rancho Seco Nuclear Generating
Station), CLI-93-3, 37 NRC 135, 152 (1993). In addition, if the Commission
affirms LBP-96-2, it will follow its customary practice of issuing a short
housekeeping stay to facilitate orderly judicial review. See, e.g., Sacramento
Municipal Utility District (Rancho Seco Nuclear Genefating Station), CLI-92-2,
35 NRC 47,61 (1992).
IV.

CONCLUSION

For the foregoing reasons, Petitioners' Motion for Reconsideration and Partial
Rescission is denied insofar as it seeks Commission recusal and Staff disqualification. The Commission will review LBP-96-2 after appeal and briefing under
10 C.F.R. § 2.714a. The effectiveness of LBP-96-2 is hereby stayed pending
that review.
It is so ORDERED.
For the Commission
JOHN C. HOYLE
Secretary of the Commission
Dated at Rockville, Maryland,
this 7th day of March 1996.

'YAEC argues that the traditional stay factors under to C.F.R. 12.788 do nOI support a stay in this case. Su
Ucensee's Response to NECNPICAN's "Motion for Clarification and Modification of Commission's February 27.
1996 Slay Order," filed March I, 1996. As we do nOI act under section 2.788, we inlimale DO view on this
question.
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LBP-96-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, III, Chairman
Dr. Jerry R. Kline
Dr. Thomas S. Elleman

Docket No. 50-029-DCOM
(ASLBP No. 96-713-01-DCOM)

In the Matter of

YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station)

March 1, 1996

In this proceeding concerning challenges to various aspects of the decommissioning plan for the Yankee Nuclear Power Station, based on guidance furnished by the Commission in CLI-96-1, 43 NRC t (1996), the Licensing Board
concludes that the citizen groups petitioning to intervene have established their
standing but have failed to present a litigable contention, which requires that the
proceeding be dismissed.

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY IN
FACT; ZONE OF INTERESTS)
To comply with the basic standing requirements, a petitioner must demonstrate that (I) it has suffered or will suffer a distinct and palpable harm that
constitutes injury-in-fact within the zone of interests arguably protected by the
governing statute; (2) the injury is fairly traceable to the challenged action; and
(3) the injury is likely to be redressed by a favorable decision. See CLI-96-1,
43 NRC at 6.
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RULES OF PRACTICE: STANDING (REPRESENTATIONAL);
STANDING TO INTERVENE (AUTHORIZATION)
When an organization seeks to intervene on behalf of its members, that
entity must show that it has an individual member who can fulfill the necessary
elements to establish standing and who has authorized the organization to
represent his or her interests. See CLI-96-1, 43 NRC at 6.

RULES OF PRACTICE: STANDING TO INTERVENE (NUCLEAR
POWER REACTOR DECOMMISSIONING)
Intervenor organizations established their standing to intervene and seek relief
regarding alleged health and safety or environmental injuries that may be visited
upon their members who reside and engage in various activities in the area
within 10 miles of a nuclear facility to be decommissioned. Because some,
even if minor, public exposures can be anticipated from the decommissioning
process, the Licensing Board is not "in a position at this threshold stage to
rule out as a matter of certainty the existence of a reasonable possibility" that
decommissioning might have an adverse impact to those, such as petitioners'
members, who live or recreate in such close proximity to the facility, or use
local waste transportation routes. Virginia Electric and Power Co. (North Anna
Nuclear Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56 (1979).

RULES OF PRACTICE: STANDING TO INTERVENE
(ADMISSIBILITY OF CONTENTIONS)
Petitioners who have established their standing to present a contention that
seeks modification or rejection of a nuclear facility decommissioning plan
so as to avoid health and safety or environmental injury to the public also
can pursue any contention alleging such modification/rejection relief based on
circumstances such as purported occupational exposure to facility workers from
decommissioning activities. See CLI-96-I, 43 NRC at 6.

RULES OF PRACTICE:

CONTENTIONS (ADMISSIBILITY)

Under 10 C.F.R. § 2.714(b)(2)(ii)-(iii), to be admissible a contention must
contain a specific statement of an issue of fact or law raised or controverted in
a proceeding that is supported by a "basis" of alleged facts or expert opinions,
together with references to specific sources and documents that establish those
facts or opinions. The basis must be sufficient to show that a genuine dispute
exists with the applicant on a material issue of fact or law. Moreover, while the
intervenor need not prove its case at the contention stage or present factual

62

support in affidavit or evidentiary form sufficient to withstand a summary
disposition motion, it nonetheless must make a minimal showing that material
facts are in dispute such that a further inquiry is appropriate. And, of course,
any contention must fall within the scope of the issues set forth in the notice of
opportunity for hearing on the proposed licensing action. See Georgia Institute
of Technology (Georgia Tech Research Reactor), CLI-95-12, 42 NRC Ill, 11718 (1995).

RULES OF PRACTICE:
DECOMMISSIONING:

CONTENTIONS (ADMISSIBILITY)
CONTENTIONS (ADMISSIBILITY)

In challenging the contents of a decommissioning. plan fashioned pursuant
to 10 C.F.R. §50.82(b)(1), (2), a contention not only must alJege some content
deficiency in the decommissioning plan, but that this purported deficiency has
some health and safety significance for the decommissioning process as a whole.
Put another way, to craft a litigable contention faulting a decommissioning plan
for a deficiency in content, besides providing a basis sufficient to question the
plan's accuracy, there must also be a showing that a genuine disputed material
issue of fact or law exists about whether the purported shortcoming has some
tangible negative impact on the overall ability of the decommissioning process
outlined in the plan to protect the public health and safety. Cj. Public Service Co.
of New Hampshire (Seabrook Station, Units I and 2), ALAB-942, 32 NRC 395,
414 (1990) (contention that purported emergency planning exercise deficiency
precludes a finding of reasonable assurance that protective measures can and
wilI be taken must show that exercise revealed more than minor or isolated
flaw in plan and that plan flaw can only be remedied through significant plan
revision).

DECOMMISSIONING:
OF CONTENTIONS)

FINANCIAL ASSURANCE (ADMISSIBILITY

A litigable contention asserting that a reactor decommissioning plan does not
comply with the funding requirements of 10 C.F.R. § 50.82(b)(4) and (c), must
show not only that one or more of a plan's cost estimate provisions are in error,
"but that there is not reasonable assurance that the amount wilI be paid." CLI96-1, 43 NRC at 9. A petitioner must establish that some reasonable ground
exists for concluding that the licensee wilI not have sufficient funds to cover
decommissioning costs for the facility.
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RULES OF PRACTICE: CONTENTIONS (RESPONSE TO
OBJECTION TO ADMISSION)
A petitioner should be permitted to respond to challenges to a contention
before the contention is dismissed. See Houston Lighting and Power Co. (Aliens·
Creek Nuclear Generating Station, Unit 1), ALAB-565, 10 NRC 521, 525
(1979).

NEPA:

RULE OF REASON

The "rule of reason" governing National Environmental Policy Act (NEPA)
interpretation provides that an agency need not consider "remote and speculative
risks." Limerick Ecology Action v. NRC, 869 F.2d 719, 739 (3d Cir. 1989).

RULES OF PRACTICE: CHALLENGE TO COMMISSION
REGULATIONS; CONTENTIONS (CHALLENGE OF COMMISSION
RULE)
A contention basis concerning a transportation cask accident that relies on
a report postulating an accident scenerio with conditions that fall within the
parameters of 10 C.F.R. § 71.73(c) governing cask accident test conditions is
not subject to dismissal under 10 C.F.R. § 2.758 as improperly challenging that
accident test condition regulation.

RULES OF PRACTICE:
DOCUMENTATION)

CONTENTIONS (SUPPORTING

A document put forth by an intervenor as supporting the basis for a contention
is subject to scrutiny both for what it does and does not show. When a report is
the central support for a contention's basis, the contents of that report are what
are before the Board and, as such, is subject to Board scrutiny, both as to those
portions of the report that support an intervenor's assertions and those portions
that do not.

NEPA:

REMOTE AND SPECULATIVE EVENT

Because only accident scenarios that are not "remote and speculative" need
be the subject of a NEPA analysis, if the information in any intervenor-proffered
document regarding such a scenario fails to indicate that this threshold has been
crossed, then a contention challenging NEPA compliance based on a failure to
analyze that scenario need not be admitted. See Vermont Yankee Nuclear Power
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Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 30 NRC 29, 44-47
(1989), remanded for additional findings, CLI-90-4, 31 NRC 333 (1990).

MEMORANDUM AND ORDER
(Denying Petition to Intervene)
By a petition to intervene and supplemental intervention petition dated
November 30, 1996, the Citizens Awareness Network, Inc. (CAN), and the New
England Coalition on Nuclear Pollution (NECNP) ask that the agency convene
an adjudicatory hearing. As their intervention petition makes clear, in that
hearing Petitioners wish to challenge the validity of various health and safety
and environmental aspects of the decommissioning plan proposed by Licensee
Yankee Atomic Electric Company (YAEC) for the Yankee Nuclear Power Station
(YNPS or Yankee Rowe) located in Franklin County, Massachusetts, near the
town of Rowe. The Commission referred their intervention petition to the
Atomic Safety and Licensing Board in a January 16, 1996 memorandum and
order. See CLI-96-1, 43 NRC 1 (1996). In doing so, the Commission directed
that the Board rule on CAN's and NECNP's standing to intervene and the
admissibility of the five contentions they have proffered and then conduct any
further proceedings.
In response to the Commission's referral, on February 21, 1996, we conducted
a prehearing conference regarding Petitioners' standing and their contentions.
See Tr. at 1-234. At the conference, counsel for Petitioners, YAEC, and the
NRC Staff made oral presentations and answered Board questions regarding
various aspects of these matters.' At the conclusion of these presentations, we
advised the participants that the Board intended to issue a finding that CAN and
NECNP have standing to intervene in this proceeding but that they have failed
to present any litigable contentions. Below, we set forth our formal rulings on
the issues of standing and the admissibility of their contentions.

I.

BACKGROUND

The CANINECNP petition that is now before us was filed in response to an
October 26, 1995 Commission notice of consideration of issuance of an order
and opportunity for hearing regarding the YAEC plan for decommissioning the

'The Commonwealth of Massachusens, which nolified !he Commission of its intent to panicipate in !his
proceeding as an interested governmental enlil)' pursuant to 10 C.F.R. §2.7IS(c). decided not to take pan in !he
prehearing conference. Su Lener from Leslie Greer. Assistant Auomey Gen., Commonwealth of Massachuseus.
10 !he Ucensing Board ~b. 22.1996).
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Yankee Rowe facility. See 60 Fed. Reg. 55,069 (1995). As is detailed in that
notice and prior Commission notices and issuances regarding the plan, see 60
Fed. Reg. 46,317 (1995); CLI-95-14, 42 NRC 130 (1995), the October 26 notice
was a direct response to a July 1995 directive from the United States Court of
Appeals for the First Circuit requiring that a hearing opportunity be afforded
to CAN and other interested persons prior to agency approval of the YAEC
decommissioning plan.
As is outlined in the circuit court's opinion, Citizens Awareness Network. Inc.
v. NRC. 59 F.3d 284, 288-90 (1st Cir. 1995), after a February 1992 declaration
of its intent permanently to cease operation of Yankee Rowe, YAEC obtained
a possession-only license that revoked its authority to operate the facility. See
57 Fed. Reg. 37,558 (1992). In October 1992, prior to the submission of a
facility decommissioning plan or decommissioning environmental report, YAEC
proposed that the agency approve an "early component removal project" (CRP).
Under the terms of the CRP, the utility would be permitted to dismantle and
remove various reactor components that would account for some 90% of the
nonfuel, residual radioactivity at the facility. YAEC proposed shipping some
of these items to the low-level radioactive waste (LLRW) disposal facility in
Barnwell, South Carolina, for permanent disposal and storing others in the
facility Spent Fuel Pit. Although CAN disputed the propriety of this request and
asked for an adjudicatory hearing, in January 1993 the Commission, through
the vehicle of a Staff Requirements Memorandum, adopted a new policy on
decommissioning that sanctioned the CRP. YAEC then began to dismantle the
facility and make shipments to the Barnwell LLRW facility in accordance with
the CRP.
CAN continued to assert that it was entitled to a hearing on the CRP and
facility decommissioning and ultimately initiated the circuit court litigation referenced above. Meanwhile, in December 1993 YAEC submitted a decommissioning plan and environmental report concerning Yankee Rowe. See Yankee
Atomic Electric Company, Yankee Nuclear Power Station Decommissioning
Plan (rev. 0.0 Dec. 1993); Yankee Atomic Electric Company, Decommissioning
Environmental Report (Dec. 1993) [hereinafter Environmental Report]. In its
plan, YAEC proposed to implement a modified version of the so-called DECON decommissioning option, under which it would seek to complete decommissioning on a more expedited basis than is the case under the other available decommissioning alternative, the longer duration SAFSTOR option. 2 After

21n the final generic environmental impact statement on nuclear facility decommissioning. the Staff outlined
four decommissioning alternatives: no action. DECON. SAFSTOR. and ENTOMB. DECON is the alternative
in which site radioactive contaminants are removed or decontaminated to a level that permits the property to be
released for unrestricted use shortly after operations cease. Under SAFSTOR, a facility is placed and maintained
in a condition that allows the facihty to be stored safely and subsequently decontaminated to levels that permit
(Conlinu~d)
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conducting a review of these documents and supplemental materials submitted
by YAEC, in February 1995 the Staff issued an order - accompanied by a
safety evaluation report and an environmental assessment - that approved the
YAEC decommissioning plan. See 60 Fed. Reg. 9870 (1995); see also Safety
Evaluation Report by the [NRC] Related to the Request to Authorize Facility Decommissioning, Yankee Nuclear Power Station, Yankee Atomic Electric
Company, Docket No. 50-29 (Feb. 14, 1995) [hereinafter SER]; Environmental
Assessment by the [NRC] Related to the Request to Authorize Facility Decommissioning, Yankee Nuclear Power Station, Yankee Atomic Electric Company,
Docket No. 50-29 (Dec. 14, 1994) [hereinafter EA]. The decommissioning plan
subsequently was adopted as two volumes of the facility's Final Safety Analysis Report. See Yankee Atomic Electric Company, 1-2 Final Safety Analysis
Report, Yankee Nuclear Power Station, Rowe, Massm:husetts (rev. June 1995)
[hereinafter FSAR].
With CAN's circuit court litigation victory in July 1995, the Commission
instituted a reassessment of CAN's hearing requests and the Staff's approval
of the YAEC decommissioning plan. This resulted in the reinstatement of the
Commission's prior policy prohibiting "major" decommissioning activities prior
to approval of a decommissioning plan and the issuance of the October 26, 1995
notice of opportunity for hearing referenced above. See CLI-95-14, 42 NRC at
136. CAN and NECNP responded to the notice with the November 30, 1995
intervention petition now before the Board.
Rather than referring the petition immediately to a Licensing Board, the
Commission decided to consider the petition and any answers thereto. After
receiving responses to the petition from YAEC and the Staff and a reply to
those responses from Petitioners, the Commission issued its January 16, 1996
memorandum and order, CLI-96-1. In addition to referring the petition to the
Board, that issuance provides the Board with guidance concerning CAN's and
NECNP's standing to intervene and the admissibility of their Contentions A, C,
and D, and directs that this adjudicatory proceeding be expedited.

release for unrestricted use. ENTOMB is the alternative in which facility radioactive contaminants are ~ncased
in a structurally long·lived material. such as concrete, and the facility then is maintained in this state, under
surveillance, until radioactivity decays to a level permiuing release of the property for unrestricted use. Su
Office of Nuclear Regulatory Research. U.S. Nuclear Regulatory Comm'n. Final Generic Environmental Impact
Statement on decommissioning of nuclear facilities. NUREG-0586. at 2-5 to -6 (Aug. 1988).
As is noted in the Staff's environmental assessment. the ENTOMB and "no action" options are not considered
viable alternatives for Yankee Rowe. S~~ Environmental Assessment by the [NRC] Related to the Request to
Authorize Facility Decommissioning. Yankee Nuclear Power Station. Yankee Atomic Electric Company, Docket
No. 50-29. at 4-5 (Dec. 14. 1994) [hereinafter EAJ. Instead, as outlined in the YAEC decommissioning plan,
the facility would initially be placed in a safe storage condition to allow access to a low-level radioactive waste
facility, to be followed by implementation of the DECON alternative. Su Yankee Atomic Electric Company,
I Final Safety Analysis Report. Yankee Nuclear Power Station, Rowe, Massachuseus at 2-3 (rev. June 1995).
Although YAEC has labeled this as a modified SAFSTOR option, the Staff refers to it as a modified DECON
alternative. Compar~ iJ. at 3 with EA at 2-3. We use the Staff's designation in this Memorandum and Order.
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In connection with our determination regarding Petitioners' standing and
contentions, in addition to the Commission's guidance issuance, see CLI-96I, 43 NRC at 5-9, the Board now has before it the following pleadings:3
1. [CANINECNP] Petition to Intervene and Supplemental Petition to Intervene (Nov. 3D, 1995) [hereinafter Intervention Petition].
2. Licensee's Answer to [CANINECNP] Petition to Intervene and Supplemental Petition to Intervene (Dec. IS, 1995) [hereinafter YAEC Response].
3. NRC Staff's Response to Petition to Intervene and Supplemental Petition
to Intervene Filed by [CANINECNP] (Dec. 20, 1995) [hereinafter Staff
Response].
4. [CANINECNP] Reply to Licensee's and NRC Staff's Responses to Their
Petition to Intervene and Supplemental Petition to Intervene (Dec. 24,
1995) [hereinafter CANINECNP Reply].
5. Further Reply of [YAEC] to [CANINECNP] Reply to Licensee's and
NRC Staff's Responses to Their Petition to Intervene and Supplemental
Petition to Intervene (Jan. 25, 1996) [hereinafter YAEC Reply].
6. NRC Staff's Reply to [CANINECNP] Reply to Licensee's and NRC
Staff's Answers to Their Petition to Intervene (Jan. 25, 1996) [hereinafter
Staff Reply].
In ruling on Petitioners' intervention petition and contentions, we first address
the question of their standing to intervene, and then deal with their contentions
seriatim.

II.

STANDING

As the Commission noted in CLI-96-1, 43 NRC at 6, to comply with the basic
standing requirements a petitioner must demonstrate that (1) it has suffered or
wiII suffer a distinct and palpable harm that constitutes injury-in-fact within
the zone of interests arguably protected by the governing statute; (2) the injury
is fairly traceable to the challenged action; and (3) the injury is likely to be
redressed by a favorable decision. Moreover, when, as here, an organization
such as CAN or NECNP seeks to intervene on behalf of its members, see
Intervention Petition at 2, that entity must show that it has an individual member
who can fulfill these necessary elements and who has authorized the organization
to represent his or her interests. See CLI-96- I, 43 NRC at 6.

31tems I through 4 were before the Commission when it issued CU-96-J. In CU-96-1. the Commission also
directed the Board 10 consider pending YAEC and Staff requests for leave to file a reply to item 4. Su 43 NRC
al 4 n.2. Items S and 6 are the filings Ihal were submined after the Board granled those requests. Su Board Order
(Initial Prehearing Order) (Jan. 22. 1996) al J.
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In this instance, to meet these requirements Petitioners have supplied the
affidavits of CAN and NECNP members who reside within ten miles of and
recreate along local waterways that receive effluent discharges from Yankee
Rowe. See Intervention Petition, attachs. 1-5. Several of those members further
assert that they regularly use area roads that may be employed by trucks carrying
waste away from the Yankee Rowe facility. See id., attachs. 1-2, 4-5. These
organization members also express concern in their affidavits about the impacts
of Yankee Rowe decommissioning activities and mishaps upon their health and
safety and upon the local environment and they authorize CAN and/or NECNP
to represent their interests in this proceeding. See id.• attachs. 1-5.
The Staff and, at least in its initial response, the Licensee did not contest these
organizations' standing to intervene in this proceeding to raise public health and
safety or environmental challenges to the YAEC decommissioning plan. Both
YAEC and the Staff did, however, contest Petitioners' standing to pursue several
of their contentions that challenge the YAEC decommissioning plan based upon
purported health and safety impacts, such as occupational doses, to Yankee
Rowe workers. See Staff Response at 6 & n.5; YAEC Response at 2-3.
Taking note of this challenge to the scope of Petitioners' standing, in CLI96-1 the Commission stated that "once a party demonstrates that it has standing
to intervl;ne on its own accord, that party may then raise any contention that, if
proved. will afford the party relief from the injury it relies upon for standing."
43 NRC at 6 (citations omitted). And, with regard to this proceeding, the
Commission went on to observe:
Assuming argu~ndo that the Licensing Board detennines that Petitioners do indeed have
standing to intervene in this proceeding. they will then be free to assert any contention.
which. if proved. will afford them the relief they seek. i.e .• the rejection or modification of
the [YNPSJ decommissioning plan in a manner that will redress their asserted injuries.

[d.

In its reply pleading filed after the Commission issued CLI-96-1, YAEC
asserts that, in light of the Commission's guidance in CLI-96-1 regarding decommissioning dose exposures, Petitioners' reliance on public exposure doses
that were substantially less than occupational doses should be considered insufficient to give them standing to intervene as to any aspect of their contentions,
including facility worker impacts. See YAEC Reply at 4-6. The Staff, on the
other hand, suggests that on the basis of the guidance in CLI-96-1, Petitioners
have standing to pursue all aspects of their contentions, including those relating
to occupational impacts. See Staff Reply at 4.
We conclude CAN and NECNP have established their standing to intervene
and seek relief with respect to alleged health and safety or environmental
injuries that will be visited upon their members who reside and engage in
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various activities in the area near to, but outside of, the Yankee Rowe facility.
Given that some, even if minor, public exposures can be anticipated from the
decommissioning process, see Office of Nuclear Regulatory Research, U.S.
Nuclear Regulatory Comm'n, Final Generic Environmental Impact Statement on
decommissioning of nuclear facilities, NUREG-0586 (Aug. 1988) at 4-7 to -8
[hereinafter FGEIS]; EA at 22-24, we do not find ourselves "in a position at this
threshold stage to rule out as a matter of certainty the existence of a reasonable
possibility" that decommissioning might have an adverse impact to those, such
as Petitioners' members, who live or recreate in such close proximity to the
facility, or use local waste transportation routes. Virginia Electric and Power
Co. (North Anna Nuclear Power Station, Units I and 2), ALAB-522, 9 NRC
54, 56 (1979). As such, Petitioners have standing to present any contention
that seeks modification or rejection of the YAEC decommissioning plan so
as to avoid health and safety or environmental injury to the public.4 And, as
the Commission's guidance in CLI-96-1 indicates, 43 NRC at 6, they also
can pursue any contention alleging such modification/rejection relief based on
circumstances such as purported occupational exposure to Yankee Rowe workers
from decommissioning activities. s
With Petitioners' standing thus established, we consider the five CAN!
NECNP contentions.
III.

CONTENTIONS

Under 10 C.F.R. § 2.714(b)(2)(ii)-(iii), to be admissible a contention must
contain a specific statement of an issue of fact or law raised or controverted in
a proceeding that is supported by a "basis" of alleged facts or expert opinions,
together with references to specific sources and documents that establish those
facts or opinions. The basis must be sufficient to show that a genuine dispute
exists with the applicant on a material issue of fact or law. Moreover, while the
intervenor need not prove its case at the contention stage or present factual
4 Allhough Petitioners also have asserted they have standing to litigate worker occupational exposure. su
CANINECNP Reply at 3-4. based on the record before us. their assertions of public exposure through contact with
YAEC workers and possible employment of organization members at the Yankee Rowe facility are too specUlative
to support such standing.
S As the Commission's guidance suggests. if an organization representing a member of the public is able 10 gain
slanding in a decommissioning proceedIng based on a showing of injury 10 Ihal individual relaling. for example. 10
Ihe choice of a decommissioning option. Ihe organization would nOl be barred on slanding grounds from liligating
a contention Ihal a change in Ihe decommissioning oplion is appropriate because of Ihe occupational exposure 10
workers atlhe facility. Allhough such an intervenor cannol use purported injury 10 facility workers as basis for ils
slanding. once irs own slanding has been established ir can use purported injury 10 olhers as a basis for obtaining
Ihe relief ir seeks. i.e .• a change in the choice of decommissioning option.
We would add that. viewing the bases for Petitioners' contentions Ihat relate 10 worker occupational exposures
in light of the Commission's guidance. we see no need 10 rule on Petitioners' allernative request thaI they be
granted discretionary slanding relative to those portions of Iheir contentions.
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support in affidavit or evidentiary fonn sufficient to withstand a summary
disposition motion, it nonetheless must make a minimal showing that material
facts are in dispute such that a further inquiry is appropriate. See Georgia
Institute of Technology (Georgia Tech Research Reactor), CLI-95-12, 42 NRC
Ill, 117-18 (1995). And, of course, any contention must fall within the scope
of the issues set forth in the notice of opportunity for hearing on the proposed
licensing action, see id.• which in this instance is "whether an order approving
the [YAEC Yankee Rowe] decommissioning plan should be issued," 60 Fed.
Reg. at 55,070. We assess Petitioners' contentions under these standards.

A.

CANINECNP Contention A
Petitioners' first contention reads as follows:
CONTENTION A: YAEC's proposed decommissioning plan violates 10 C.F.R.
§ 20.1101 in that it fails to maintain occupational and public radiation doses as low
as reasonably achievable.

Intervention Petition at 7 (emphasis in original). Petitioners provide two "bases,"
with accompanying "subbases," for this contention, which can be summarized
as follows:
(I)

YAEC's choice of the DECON decommissioning option does not meet the standard
of "as low as reasonably achievable" (ALARA) because it fmls to account for the
significant dose savings to the public and facility workers th:ll accrue under the
SAFSTOR option through onsite storage for thirty years, p:uticularly taking into
account:
(a) delays in the avmlability of a federal disposlll facility for high-level radioactive
waste (HLRW) that will postpone release of the site for unrestricted use, thereby
negating one of YAEC's expressed bases for choosing DECON with its higher
occupationlll exposures;
(b) the higher cost of DECON based on (i) the present vlIIue of the cost of decommissioning. (ii) proposed cost savings related to waste volume reduction during SAFSTOR, and (iii) improved decommissioning knowledge and understanding
gmned from other decommissioning efforts during the extended storage period favor the adoption of SAFSTOR; and
(c) the likelihood of significant near-term personnel turnovers that undermine
YAEC's assumption that DECON increases the potentilll for taking advantage of
experienced plant personnel.

(2) Likely unav:rilability of a United States Department of Energy (DOE)-developed
mUlti-purpose canister for the onsite storage, transportation, and offsite disposlll
of HLRW and greater than Class C waste means that if YAEC closes its Spent
Fuel Pit in 1999 and goes to dry cask storage, it is left with waste transfer options
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between onsite storage casks and transportation casks that will raise occupational
exposures significantly beyond those outlined in its decommissioning plan.

See id. at 9-14; see also CANINECNP Reply at 9-19. Both YAEC and the Staff
oppose the admission of this contention on a variety of grounds. See YAEC
Response at 6-16; Staff Response at 10-18; see also YAEC Reply at 7-8.
In this instance, we need not linger long over the arguments of the parties
regarding the admissibility of this contention. In CLI-96-I, while declaring that
it was "not prepared at this time to put the Licensee's choice of a decommissioning option forever beyond all challenge," the Commission nonetheless declared
that, given Petitioners' reliance on dose reductions from using SAFSTOR rather
than YAEC's chosen DECON option that were within the boundaries set forth
in comparing the DECON and SAFSTOR options in the agency's FGEIS, there
appeared to be no. basis for concluding that the alleged dose reductions "can
have ALARA significance." 43 NRC at 7,9. The Commission indicated, however, that its conclusion in this regard was subject to the qualification that there
might be "some extraordinary aspect to the case not apparent to us from the
pleadings that the Licensing Board may uncover on its own review." Id. at 9.
During the prehearing conference, Petitioners detailed what they asserted
were three "extraordinary circumstances" relative to Contention A: (I) the
Commission's use in CLI-96-1 of a guidance document rather than a regulation
to quantify the value of avoided radiation doses in comparing the DECON
and SAFSTOR options; (2) Commission misapprehension in CLI-96-1 about
the degree to which Petitioners agree with YAEC regarding the estimated
costs of decommissioning; and (3) the Commission's conclusions regarding
the difference for occupational doses likely to occur from using the DECON
and SAFSTOR options. See Tr. at 33-36. As the Board noted during the
prehearing conference, these are identical to some of the bases Petitioners put
forth in support of a pending motion for reconsideration of the Commission
guidance provided in CLI-96-1. See id. at 36; see also [CANINECNP) Motion
for Reconsideration and Partial Rescission of CLI-96-01, Request for an Order
to Show Cause Why the NRC Staff Should Not Be Dismissed from This
Proceeding, and Request for Recusal of Commissioners (Jan. 26, 1996) at 9-12,
13-15.
Because these are matters pending with the Commission that contest the
validity of a Commission decision, we find them inappropriate for Board
consideration. Further, based upon our own review of the parties' pleadings
and their oral presentations at the prehearing conference, we have not identified
any other "extraordinary aspect" of the case that vitiates the Commission's
conclusion about the ALARA significance of the purported SAFSTOR dose
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reductions.6 We thus find that Petitioners have failed to provide support for their
Contention A sufficient to establish a disputed material factual or legal issue
meriting further inquiry.' Accordingly, we dismiss this contention.
B.

CANINECNP Contention B
Petitioners' second contention provides:
CONTENTION B: The proposed decommissioning plan for [Yankee Rowe] does
not adequately describe YAEC's planned decommissioning activities or its controls
and limits on procedures and equipment, in violation of 10 C.F.R. § SO.82(b)(I) and
(2).

Intervention Petition at 14 (emphasis in original). Petitioners again provide
several bases, with subbases, in support of this contention. As bases for
this contention, Petitioners assert that the plan is inadequate because it is
unreasonable in its assumptions that:
(I)

An LLRW repository will be available in Massachusetts by 2003.

(2)

The spent nuclear fuel now stored in the onsite Spent Fuel Pit will be transferred
to onsite dry cask storage by 1999 and then shipped to a DOE HLRW repository
by 2018.

See id. at 15-16.
With regard to the first assumption, citing purported difficulties in Massachusetts and elsewhere with siting an LLRW repository and a recent gubernatorial proposal to eliminate the Commonwealth's LLRW repository siting board
and negotiate contracts for out-of-state disposal, Petitioners maintain that the
plan must be revised to accommodate (a) a lengthy delay in in-state site availability, and (b) the possibility of out-of-state shipment to a distant repository
61n reviewing Ibis and the other proposed contentions. we think it is imponanl to bear in mind several points
regarding commercial nuclear reactor decommissioning. One is that. in contrast to the construction permit and
operating licensing actions that brought Yankee Rowe into existence. there is not a uno action" alternative in
connection with facility decommissioning. It clearly is Commission policy that all commercial nuclear facilities
will be decommissioned. S~~ 10 C.F.R. § 50.82(0 (facility license will be terminated only if facility has
been decommissioned in accordance with decommissioning plan or agency order authorizing decommissioning).
Moreover. as the Commission made clear in CU·96-1. 43 NRC at 8. both the DECON or SAFSTOR alternatives
generally are acceptable means of decommissioning. at least so long as the alternative chosen can be accomplished
wilbin 60 years. Set 10 C.F.R. §50.82(b)(1)(i). Also. because the choice between these alternatives involves a
balancing of various factors. the possibility of occupational and public radiation exposures - while an important
concern - is not necessarily the controlling element. S~~ CU·96-1. 43 NRC at 1.
'Basis 2 for Contention A expresses a concern about the possible need to transfer spent fuel from the Spent
Fuel Pit to dry cask storage and the occupational doses that will result. Su Intervention Petition at 13·14. To
the extent this basis might be read to present concerns about the application of ALARA outside of the general
issue of the choice between the SAFSTOR and DECON decommissioning options. as our discussion with regard
to Contention B. Basis 2(b}(c) indicates. it would not provide for a litigable contention. S~~ infra pp. 79·80.
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site. See id. at 15-16; see also CANINECNP Reply at 19-22. Concerning the
second assumption, Petitioners describe a series of alleged problems that require
plan supplementation:
(a) 1be plan's cost estimates and its HLRW storage duration assumption that a repository
will be available and all Yankee Rowe waste will be interred by 2018 should be revised
in light of (i) DOE repository loading figures indicating that in 2033 half the Yankee
Rowe fuel assemblies would still be onsite awaiting transfer for disposal; and (ii) 1993
General Accounting Office (GAO) congressional testimony regarding a 1993 GAO report
that estimates a DOE HLRW repository opening will not occur until between 2015 and 2023.
Su Intervention Petition at 16-17; su also CANINECNP Reply at 22-24.
(b) 1be plan does not provide sufficient information regarding the nature of YAEC's
proposed onsite spent fuel dry storage facility, including a failure to commit to a particular
type of dry storage cask. Su Intervention Petition at 17: su also CANINECNP Reply at
24-26.
(c) 1be plan does not address how, given the apparent lack of a multi-purpose canister,
spent fuel and greater than Class C waste can be safely transferred from dry cask storage to
transportation casks after the Spent Fuel Pit is closed after 1999. Su Intervention Petition
at 17-18; su also CANINECNP Reply at 24-26.
(d) Because existing facility Technical Specification 3.2 limits cask usage over the Spent
Fuel Pit to a shipping cask weighing less than thirty-five tons and the multi-purpose canister
or other possible storageltransportation casks will weigh in excess of seventy-five tons, the
plan is incomplete until it incorporates a discussion of a technical specification change that
includes an analysis of potential cask drop accidents using the heavier casks. Su Intervention
Petition at 18-19; su also CANINECNP Reply at 26.

Once again, both YAEC and the Staff challenge all the Petitioners' grounds
for seeking admission of this contention. See YAEC Response at 16-19; Staff
Response at 18-21; YAEC Reply at 8-9.
Section 50.82(b)(1), (2) of 10 C.F.R. states in pertinent part that a proposed
decommissioning plan must include "[t]he choice of the alternative for decommissioning with a description of the activities involved," and "[a] description
of controls and limits on procedures and equipment to protect occupational and
public health and safety." This broad language, it would seem, leaves considerable discretion to the Licensee and the agency in terms of what a plan must
contain.
Indeed, various commenters during the rulemaking that culminated in the
adoption of this language expressed a concern about its lack of specific requirements, particularly in connection with the discretion afforded licensees to
develop a plan. See 53 Fed. Reg. 24,018, 24,024-25 (1988). In adopting a final
rule, the Commission declared that the existing requirements of NRC regulations that would be applicable to decommissioning (including the provisions of
10 c.F.R. Parts 20, SO, 61, 70, 71, and 73), in conjunction with a regulatory
guide and a standard review plan (SRP) being developed to provide guidance on
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infonnation that would have to be submitted in a reactor decommissioning plan,
should provide sufficient criteria to detennine what is an acceptable plan. See
id. at 24,025. Unfortunately, in the intervening 8 years neither the regulatory
guide nor an SRP has been developed for a reactor decommissioning plan, see
Tr. at 83-84, 97, which leaves us without specific guidance when it comes to
detennining exactly what a decommissioning plan must contain to fulfill the
requirements of section 50.82(b)(I).(2).
Nonetheless, in providing guidance to the Board on Petitioners' Contention
C, which concerns the adequacy of the cost estimate provisions in the decommis·
sioning plan pursuant to 10 C.F.R. §50.82(b)(4), the Commission has furnished
a set of interpretative principles that appear equally applicable to the plan's
other provisions. In its January 16 memorandum and order, the Commission
indicated that a contention challenging the "reasonableness" of a plan's cost
estimate provisions would not be sufficient because the potential relief would
be no more than "the fonnalistic redraft of the plan." Rather, the Commission
declared, the petitioner must show not only that one or more of a plan's cost
estimate provisions are in error, "but that there is not reasonable assurance that
the amount will be paid." CLI-96-1, 43 NRC at 9.
What the Commission appears to be saying with this guidance is that, notwith·
standing a licensee's general obligation to provide the agency with complete
and accurate infonnation, an allegation that some portion of a decommissioning
plan's cost estimate provisions must say something different or something more
is not, in and of itself, an acceptable basis for a contention challenging the ad·
equacy of the estimate. Rather, in the context of an adjudicatory challenge to a
decommissioning plan's cost estimate provisions, an allegation about the plan's
completeness or accuracy is worthy of further inquiry only if it is coupled with
a showing that the alleged deficiency has some independent health and safety
significance (e.g., that the additional amount attributable to inaccurate cost esti·
mates cannot be covered by the Licensee's funding proposal).
Nothing in the Commission's memorandum and order indicates that the
application of this guidance is limited to the cost estimate provisions of a
decommissioning plan. In the context of our inquiry under Contention B, this
guidance translates into a requirement that a contention must not only allege
some content deficiency in a decommissioning plan, but that this purported
deficiency has some health and safety significance for the decommissioning
process as a whole. 8 Put another way, to craft a litigable contention faulting
a decommissioning plan for a deficiency in content, besides providing a basis
8 Citing the need for public understanding and accountability relative to a decommissioning plan. Petitioners have
asserted that an allegation that a plan is not accurate in some material respect is sufficient to provide an admissible
contention. Su Tr. at 75. Although such an argument appears equally applicable to the question of the accuracy
of rost estimates, the Commission's Contention C guidance suggests that this is not a controlling consideration
relative to the litigability of a contention alleging plan inaccuracies.
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sufficient to question the plan's accuracy, there must also be a showing that a
genuine disputed material issue of fact or law exists about whether the purported
shortcoming has some tangible negative impact on the overall ability of the
decommissioning process outlined in the plan to protect the public health and
safety. Cj. Public Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-942, 32 NRC 395, 414 (1990) (contention that purported emergency
planning exercise deficiency precludes a finding of reasonable assurance that
protective measures can and will be taken must show that exercise revealed
more than minor or isolated flaw in plan and that plan flaw can only be remedied
through significant plan revision).
We tum then to considering each of the bases put forth by Petitioners under
this standard. Regarding the Basis 1 allegation that YAEC's reliance on the
availability of an LLRW repository in Massachusetts makes the plan deficient,
we need not address at this juncture the question of the "reasonableness" of the
Licensee's reliance on earlier statements by the Commonwealth about an LLRW
repository because it is apparent that the necessary showing regarding the health
and safety impact of such reliance has not been made by Petitioners.
Besides raising the issue of costs, which we address in our discussion of
Petitioners' other cost concerns under Contention C, Petitioners contend that
YAEC's reliance on an in-state LLRW repository has a negative impact on
the plan because it does not account for waste and facility maintenance over a
potentially lengthy period of delay. Yet, as the Staff points out, the discussion
of safe storage in the plan does not bear this out. See Staff Response at 19.
There is nothing in the plan's description of the maintenance program during the
safe storage period to indicate that it is necessarily limited to short-term storage
or that it could not or would not be adequate for long-term storage if such a
need arose. 9 See 1 FSAR at 9, 200-2 to -3. Petitioners point to no substantive
deficiencies in the plan that would preclude long-term storage, but rely instead
on the assertion that such a deficiency must exist because under the Licensee's
proposed schedule such storage is not needed. See CANINECNP Reply at
22. Consistent with the Commission's guidance, however, we are not willing
to accept the proposition that a scheduling inaccuracy or revision necessarily
results in a litigable deficiency in planning, at least without some showing as to
how the purported schedule change would have a substantive impact on public
health and safety.
The same is true of Petitioners' assertion that the YAEC plan is deficient
because it does not contain a discussion of the possibility of out-of-state shipment
to a distant repository. Both the YAEC plan and its environmental report
include a discussion about requirements governing, and offsite radiological
91n fact. as licensee pointed out at the prehearing conference. YAEC has chnracterized its plan
SAFSTOR option. S~~ Tr. at 92; su also supra note 2.

76

liS

utilizing the

impacts resulting from, the shipment of radioactive materials. See 1 FSAR
at 402-1; 2 id. at 514-6 to -7; Environmental Report at 5-4 to -5. In fact,
the YAEC environmental report declares that "[s]ince the total shipment-miles
for transportation of radioactive waste from decommissioning [Yankee Rowe]
is significantly less than those assumed by the [F]GEIS, the risk to the health
and safety of the public from decommissioning [Yankee Rowe] is bounded and
determined to be acceptable by the [F]GEIS." Environmental Report at 5-5;
see also id. at 4-15 to -16. Nothing Petitioners have provided suggests that
the shipment of low-level waste to distant states, such as Texas or California,
encompasses health and safety considerations beyond those covered in the
decommissioning plan or the environmental report. to As such, this transportation
concern affords no basis for admitting Contention B.
Turning next to their noncost bases regarding onsite and offsite HLRW
storage, I I we note that some question exists regarding Petitioners' ability to raise
health and safety and environmental matters relating to spent fuel. Statements
in the regulations and the FGEIS indicate that decommissioning is not to be
deemed to include the operational activities of "the removal and disposal of
spent fuel." See 10 C.F.R. § 50.75(c) n.l; FGEIS at 2-5. Assuming, however,
that their present bases are not excluded by reason of this apparent limitation,
with the seeming admissions of both the Licensee and the Staff that any estimate
of when an HLRW repository will be open has a high degree of uncertainty, see
YAEC Response at 17, Staff Response at 19, the 1993 GAO testimony and the
1992 DOE capacity report arguably do present at least a genuine factual dispute
about when all Yankee Rowe spent fuel will be interred in a repository. See
Intervention Petition at 16-]7 & nn.35-36. In its response, the Staff makes the
point that in reviewing the plan's provisions relating to storage of spent fuel,
it concluded that, consistent with the provisions of 10 C.F.R. § 51.23(a),12 the
acceptable period during which the Licensee could use any combination of wet
or dry spent fuel safe storage methods runs through 2030. See Staff Response

10 Although Pelitioners also make reference 10 the need for a discussion of the "Iogislics" of dislanl transport. s ••
CANINECNP Reply al 22. they fail to show how this would require any discussion differenl from whal Ihe plan
now has with regard 10 offsite transfer of radioactive malerials. which clearly is conlemplaled. S ••••. g .• I FSAR
al402·1.
II To the degree they rely on HLRW cost factors to support this conlenlion. we deal with Ihose claims in Ihe
conlexl of Conlention C.
12 Section 51.23(a) of 10 C.F.R. provides:
The Commission has made a generic determinalion thaI, if necessary, spenl fuel gener.l!ed in any
reaClor can be slored safely and withoul significanl environmenlal impacls for al leaSI 30 years beyond
the licensed life for operation (which may include the lerm of a revised or renewed license) of Ihal
reaClor al ils spenl fuel slorage basin or al either onsile or offsile independenl spenl fuel slorage
inslallalions. Further, the Commission believes there is reasonable assurance Ihal al leasl one mined
geologic repository will be available within the firsl quarter of the IWenly-firs! cenlury, and sufficienl
reposilory capacily will be available wilhin 30 years beyond the licensed life for operalion of any
reaclor 10 dispose of the commercial high-level wasle and spenl fuel originaling in such reaClor and
generaled up to thaI lime.
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at 19 (citing SER at 22-23). While this bounding date is well in excess of the
Licensee's estimate of 2018, it is not in excess of Petitioners' DOE/GAO-based
estimate of 2033 or beyond. This suggests that there is a litigable contention,
at least as to this basis.
The strictures of 10 C.F.R. § 2.714(d)(2)(ii) lead us to conclude this is not
the case, however. Under that section, we must refuse to admit a contention
that, even if proven, "would be of no consequence in the proceeding because
it would not entitle petitioner to relief." In this instance, relief for Petitioners
would come in the form of a further plan analysis of whether the spent fuel can
be stored safety for a period beyond 2030. Yet, even assuming Petitioners are
correct that the schedule for the HLRW repository would result in spent fuel
remaining on site at Yankee Rowe beyond 2030, the Commission has already
made a generic judgment that seemingly bounds their concern.
Section 51.23(a) of 10 C.F.R. states the Commission's conclusion that spent
fuel can be stored on site "safely and without significant environmental impacts
for at least 30 years beyond the [reactor's] licensed life for operation." In
the statement of considerations accompanying the final rule that adopted this
provision, the Commission also provided its judgment that "[o]n the basis of
experience with wet and dry spent fuel storage and related rulemaking and
licensing actions, the Commission concludes that spent fuel can be safety stored
without significant environmental impact for at least 100 years, if necessary."
55 Fed. Reg. 38,474, 38,513 (1990). In the case of Yankee Rowe, this
would encompass HLRW onsite storage through a date far beyond any that
Petitioners have suggested should be considered. Given this Commission view,
the supposed difference in HLRW storage dates relied on by Petitioners, even
if proven, would not afford them any meaningful relief. 13
Concerning subbases (b)-(d) of Basis 2 that challenge the manner and
means of onsite storage of spent fuel, even assuming such assertions are not
precluded by the previously-described limitation that decommissioning is not
to be considered to include the removal and disposal of spent fuel, Petitioners
once again have failed to make any showing regarding the health and safety
significance of the supposed deficiencies in the plan. The plan indicates that
onsite dry cask storage is an option that is being explored and may well be
used, but that uncertainty about matters such as availability of a multi-purpose
canister has caused YAEC to defer making any decisions about how this option
will be implemented. See I FSAR at 6-7. Petitioners' concerns about YAEC's
lack of specificity in describing its choice of onsite storage options if the Spent
Illn their reply pleading, Petitioners assert that the Staff's (and presumably the Commission's) analysis regarding
the safely of long-tenn onsite storage is not sufficient in this case because the YAEC decommissioning plan would
need to contain much more specific information about such storage plans. Su CANINECNP Reply 8t 24 n.59.
Without n more dctailed explanation regarding the health and safety impacts of not including this infonnation, we
find this assertion insufficient to establish a disputed material issue of fact concerning the content of the plan.
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Fuel Pit is closed and how YAEC will accomplish the transfer of HLRW if dry
cask storage is used - including the possibility of using a dry transfer method
and the need for a change in existing facility Technical Specification 3.2 limits
on cask usage over the Spent Fuel Pit - all are based on the premise that
the lack of any detailed description establishes a substantive deficiency in the
decommissioning plan that can be litigated in this proceeding.
We are unable to agree. The agency's decommissioning plan regulations
provide that if there is a delay in a major dismantlement activity because of a
decision to place a facility in storage, planning for such activities may be less
detailed, with the caveat that updated detailed plans must be submitted later and
approved prior to the start of the activities. See 10 C.F.R. § 50.82(d). A similar
principle appears relevant in this instance.
As the Staff points out, YAEC's use of dry cask storage is subject to the
requirements of 10 C.F.R. Part 72. See Staff Response at 15. This would
include the provisions of 10 C.F.R. § 72.40 as they relate to the licensing of
an independent spent fuel storage installation (ISFSI). See Tr. at 108-10. Thus,
when and if YAEC chooses to close its Spent Fuel Pit and move to dry cask
storage, that choice must undergo an agency approval process that provides for,
among other things. consideration of whether there is compliance with ALARA
objectives and a public hearing opportunity regarding the ISFSI application.
See 10 C.F.R. §§ 72.44(d), 72.46; see also Sacramento Municipal Utility District
(Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 246 (1993)
(given pendency of separate proceeding regarding ISFSI. contention asserting
decommissioning plan environmental assessment inadequate because of lack of
analysis for ISFSI emissions not admissible).
In addition. an agency approval process exists relative to YAEC's choice of
a storage cask. Prior to being utilized, a cask design undergoes certification
through the agency approval process in 10 C.F.R. Part 72, Subpart L. Then,
under the general licensing provisions governing the use of certified casks, prior
to employing the cask YAEC would be required to make a written determination
that, among other things, operational restrictions have been established to
meet ALARA objectives and YAEC's activities do not involve any unreviewed
safety issues or technical specification changes that would require a license
amendment (and be subject to an adjudicatory hearing). See 10 C.F.R. §§ 72.104,
72.212(b)(2), (4).
In connection with Petitioners' concern about the lack of a multi-purpose
canister and YAEC's possible use of a dry method to transfer spent fuel and
other HLRW from a nontransportation cask to a transportation cask. its own
description of this possibility portends the need for an agency approval process.
The dry transfer method highlighted by Petitioners is still in the development
stage by DOE and another utility and apparently has not been reviewed by
the NRC. See Intervention Petition at 18; CANINECNP Reply at 25 n.63; Tr.
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at 112-13. As such, at least as presented by Petitioners, this transfer method
constitutes an activity involving an unreviewed safety issue that, whether as
part of the ISFSI licensing process or otherwise, would need agency approval
(and be subject to an adjudicatory hearing). See 10 C.F.R. §§ 72.40(a)(5), (13),
72.46, 72.48(c), 72.212(b)(4).
And as with the use of dry cask storage, an agency approval process also
is involved prior to the transfer of spent fuel from the Spent Fuel Pit into
the storage casks. As all the parties agree, with the limitations it imposes,
Technical Specification 3.2 must be changed before this can be accomplished.
See Intervention Petition at 18, YAEC Response at 19, Staff Response at 20.
This, in tum, would require a license amendment that, under existing agency
regulations, would be subject to challenge in an adjudicatory hearing by any
intervenor with standing and litigable contentions. See 10 C.F.R. § 50.59(c).
Thus, with regard to YAEC's choice to utilize dry cask storage, YAEC's
choice of a cask type, YAEC's choice to employ a dry transfer method, and
YAEC's choice to change Technical Specification 3.2, there is another agency
approval process that must be followed prior to undertaking any of these
activities. Given these later approval mechanisms, all of which may provide
for an adjudicatory hearing, we are unable to conclude that the alleged lack
of detailed discussion in the decommissioning plan regarding these possible
activities establishes there is a disputed material issue of fact or law regarding a
significant health and safety deficiency in some aspect of the decommissioning
process such that litigation on Contention B should go forward. 14 This, combined
with Petitioners' failure to make the requisite showing regarding any of the
other bases put forth in support of Contention B, requires that we dismiss this
contention as well.

C.

CANINECNP Contention C
The third CANINECNP contention is stated as follows:
CONTENTION C: The proposed decommissioning plan for [Yankee Rowe] does
not comply with the decommissioning funding requirements of 10 C.F.R. § SO.82(b)(4)
or (e).

Intervention Petition at 19 (emphasis in original). Further, Petitioners provide
four separate bases (and some subbases) for this contention, which can be
synopsized as follows:

14 We note that in pulling forth these bases for Contention B. Petitioners have not suggested there is any technical
or legal reason YAEC will be unable to obtain the additional agency approvals required.
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(I)

The YAEC decommissioning cost estimate for Yankee Rowe required by 10 C.P.R.
§ SO.82(b)(4) is inadequate because:
(a) it is based on the unreasonable assumption that an LLRW site will be available
in Massachusetts by the year 2003;
(b) if its assumption that DOE-supplied mUlti-purpose canisters will be available
for dry storage is incorrect, which is likely, YAEC will have to purchase casks that
will add as much as $8.S million to decommissioning costs;
(c) it is based on the unreasonable assumption that an HLRW repository will be
available in time to complete spent fuel shipments by 2018;
(d) the 12.3 percent contingency factor used to cover unforeseen future developments is grossly inadequate; and
(e) it does not include the costs of lead, mercury, and asbestos abatement.

(2) The decommissioning cost estimate does not provide a comparison of the cost
estimate and the arnount of funds presently available for decommissioning.
(3) The decommissioning plan fails to provide sufficient information to demonstrate
that any of the three funding sources mentioned - contributions made under the
provisions of the existing Power Contracts between YAEC and its former power
customers, contribution investments earnings, and tax loss carrybacks - will assure
the availability of the funds needed to meet all decommissioning expenses.
(4) The decommissioning plan does not provide an adequate description of the trust
account created to hold the Power Contract revenues.
.

See Intervention Petition at 20-27; see also CANINECNP Reply at 26-32,15
YAEC and the Staff once more contest the adequacy of each of these bases.
See YAEC Response at 19-23; Staff Response at 21-22; YAEC Reply at 9-11;
Staff Reply at 5-7.
As we noted in connection with Contention B, see supra p. 75, the Commission has provided us with certain guidelines regarding the admissibility of
this contention, In its January 16 memorandum and order, the Commission
stated that, in and of itself, a contention challenging the "reasonableness" of a
decommissioning plan's cost estimate provisions was not litigable "because the
potential relief would be the fonnalistic redraft of the plan with a new estimate."
CLI-96-1, 43 NRC at 9. Rather, the Commission declared, the Petitioners must
show not only that one or more of a plan's cost estimate provisions are in error,
"but that there is not reasonable assurance that the amount will be paid." [d.
Thus, under these Commission guidelines, Petitioners must establish that some

15 In their intervention request, Petitioners give the second, third, fourth. and fifth subbases of Basis I numerical
designations and the second. third. and fourth bases for Contention C alphabetical designations. Su Intervention
Petition at 21-22. 25, 27. To be consistent with the designations given to the bases for Petitioners' other contentions.
we refer to the second. third, and fourth bases by number and to the subbases of Basis I by letter.
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reasonable ground exists for concluding that YAEC will not have sufficient funds
to cover decommissioning costs for the Yankee Rowe facility.
Acting on this Commission guidance, we look first to Petitioners' third basis
contending that the plan does not adequately assure the availability of funds to
cover all decommissioning costs. Although Petitioners challenge some aspect
of each of the three sources for funding outlined in the decommissioning plan,
relative to the Commission's guidance one funding source appears to be of
preeminent concern. This is an agreement - referred to as the Power Contracts
- between YAEC and the ten New England utilities to which YAEC formerly
supplied the electrical output of Yankee Rowe.
As described in the plan, the Power Contracts obligate these former power
purchasers to pay the full costs of decommissioning Yankee Rowe, including
spent fuel. See 2 FSAR at 501-2. As the plan makes clear, based on this
agreement the Federal Energy Regulatory Commission (FERC) has approved a
series of orders that permit YAEC through the year 2000 to make collections
from its former power purchasers to fund decommissioning work. See id.
Moreover, both YAEC and the Staff assert that under the terms of this agreement
those purchasers have a continuing obligation to pay the cost of Yankee Rowe
decommissioning in full. 16 See YAEC Response at 22; Staff Response at 21-22.
Petitioners' challenge to the adequacy of the Power Contracts as a decommissioning funding source rests on the ground that "the mere existence of a
contract does not conclusively establish the ability and Willingness of the [former power purchasers] to pay all costs, regardless of how high or reasonable."
CANINECNP Reply at 31 (footnote omitted). As evidence there are material
factual disputes in this regard, they point to several factors, including (1) statements made by YAEC in a 1988 FERC ratemaking case suggesting that some
of the power purchasers have financial problems that will prevent them from
meeting their contractual obligations; (2) the possibility that if YAEC were to
mismanage its other two fund sources - investments from contributions and
tax loss carrybacks - power purchasers could challenge their obligation to pay
16 As set fonh in YAEC"s Detember 15. 1995 pleading. the critical language of the Power Contracts is as follows:
This contract shall continu~ in full foru and ~fftct untiltht ~xpiration of an.\" liuns~ as iJJu~d by th~
Nucl~ar R~gulator.\" Commission. or an.\" sucussor ag~nC); with USptct to th~ plant under applicable
provisions of the Atomic Energy Act of 1954. as amended from time to time. provided. however. that
if the stockholders of Yan~ [(i.e.• the ten power purchasers»). by vote of not less than 75% in interest
of the outstanding stock having general voting rights. shall at any time vote to discontinue the operation
of the plant or to liquidate Yan~ and wind up its affairs. the obligations of the parties hereunder shall
thereupon terminate. No,....ith.,tanding th~ for~going. th~ applicabl~ provisions of this contract shall
continu~ in ~fftct aft~r an.\" urmination h~r~of to th~ ~XI!nt n~C~JJary (i) to compl~t~ th~ billings and
paymtnts rtquirtd h~rtundtr with rtSptct to th~ Custom~r's obligation to pay its pow~r p~rc~ntag~ of
tht full cost of dtcommiuioning th~ plant in accordanu h~rtwith •. • •
YAEC Response at 22 0.67 (emphasis supplied in pleading). YAEC also declares that this provision. which
apparently was not quoted or otherwise set fonh in the YAEC decommissioning plan. was included with a publicly
available July 25. 1990 letter that was submitted to the Staff as part of the decommissioning review process. Su
id.; Tr. at 121.
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the full cost of decommissioning; and (3) the possibility that power purchasers
may contest their obligation to pay the full cost of decommissioning because
they did not have the full benefit of revenues from Yankee Rowe operation due
to its premature shutdown. See id. at 31-32 & n.81.
None of these purported deficiencies is sufficient to create a material factual
dispute concerning the ability of the power purchasers to honor their existing
contractual obligation to fund Yankee Rowe decommissioning fully.17 In connection with the 1988 FERC ratemaking case, Petitioners note that YAEC sought
to tum aside an FERC staff attempt to lower its rate of return by establishing,
among other things, that various risks associated with the operation of those utilities that were its power purchasers merited YAEC's then existing higher return
rate. The case, however, is not sufficient to support Petitioners' assertion given
that the FERC categorically rejected YAEC's risk arguments relative to the purchasers, a determination the Commission subsequently reiterated. 18 See Yankee
Atomic Electric Co.• 40 FERC ~61,372, 1987 WL 118208. at *19-*20 (FERC
1987); Yankee Atomic Electric Co.• 67 FERC ~61,318, 1994 WL 270437. at
*17-*18 (FERC 1994). Petitioners'assertions that the power purchasers might
default on their obligations in the event of YAEC fund mismanagement or because they did not receive the benefit of full lifetime operation of Yankee Rowe
also are insufficient because those claims lack any factual support relating to
the power purchasers. Petitioners have failed to place these allegations outside
the realm of mere speculation so as to warrant further inquiry.
Petitioners thus have not established there is any disputed material factual or
legal issue regarding the ability of the power purchasers to meet their existing
contractual obligation to pay all the costs of Yankee Rowe decommissioning.

17 YAEC and the Staff maintain thru because these specific assertions were made in Petitioners' reply filing rather
than in their intervention petition. these claims can be considered only if they meet the additional admission
requirements in 10 C.F.R. § 2.714(a) governing Iate·filed contentions. Su YAEC Reply at 10; Staff Reply at 5·6.
We conclude Petitioners' assertions fall within the realm of a response to the YAEC and Staff challenges to their
contentions. which should be permitted prior to dismissing a contention. su Houston lighling and POII'U Co.
(Aliens Creek Nuclear Generating Station. Unit I). ALAB·565, 10 NRC 521. 52S (1979). rather than constituting
a formal amendment of their supplemental petition to intervene that, under Ihe terms of the Commission's notice
of opponunity for hearing. su 60 Fed. Reg. at 55.078. would require an assessment of the late· filed factors in
section 2.714(a).
18 In response to a Board inquiry during the prehearing conference about specific evidence of a power purchaser's
inability to meet its obligation that was discussed in the 1987 FERC decision. Petitioners identified only the risk of
the bankruptcy of power purchaser Public Service Company of New Hampshire (PSNH). owner of the Seabrook
Station nuclear facility. Su Tr. at 141. We find this is not a sufficient basis for Petitioners' contention given the
fact that. as was noted in the FERC's 1994 decision on YAEC funding. such status had no effect on PSNH's
continued ability to make payments to YAEC. Stt Yanku Atomic El~ctric Co .• 67 FF.RC 1161,318. 1994 WL
270437. at ·17 (FERC 1994).
During the prehearing conference. the Board also asked a number of questions regarding the FERC ratemaldng
process relative to the power purchasers' obligations under the Power Contracts. Although Petitioners suggested
during the conference that some of the responses created material factual disputes regarding the sufficiency of
the Power Contracts as a funding source. su Tr. at 142. 145-46. we do not consider anything we heard on this
subject during the prehearing conference sufficient to create a material factual dispute relative to the sufficiency
of the Power Contracts as a decommissioning funding source.
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Because Petitioners have failed to mount an adequately-supported challenge to
this full-funding obligation - the centerpiece of YAEC's reasonable assurance
showing - we conclude that, consistent with the Commission's guidance in
CLI-96-1, we need give no further consideration to Petitioners' additional
assertions about particular deficiencies in the YAEC cost estimates or its
description of various aspects of its financial plan. 19 Even if proven, each
ultimately would result in nothing more than redrafting the plan,20 which the
Commission indicated in its guidance in CLI-96-1 is insufficient to provide a
basis for a litigable contention. We therefore dismiss Contention C too.

D.

CANINECNP Contention D
Petitioners' fourth contention is framed as follows:
CONTENTION D: YAEC's decommissioning plan falls to Include measures
necessary to ensure that workers and the public are adequately protected from health
damage caused by the excessive radiation doses they received during the unlawful
Component Removal Program.

Intervention Petition at 27 (emphasis in original). As the basis for this contention, Petitioners assert that as a result of the agency's unlawful approval of
the CRP, Yankee Rowe workers and the public were exposed to radiation doses
above reasonably achievable levels. This, in turn, raises the probability of cancer and other adverse health and genetic effects. To protect the public health,
YAEC should be directed to commission an independent effluent pathway cancer
incidence and mortality study and establish a fund for treating cancers caused
by CRP exposures. See id. at 27-29. Again, both Licensee and the Staff assert
that this contention should be dismissed. See YAEC Response at 23-24; Staff
Response at 22-23.
In CLI-96-1, the Commission provided explicit guidance regarding this
contention. It declared:

19 Although Petitioners make the point that showing there is a gross discrepancy in a decommissioning cost estimate
might be sufficient to provide a litigable issue even in the face of a full decommissioning funding obligation such
as that In the Power Contracts. su Tr. at 128, nothing presented by Petitioners suggests that there is such D
discrepancy in the YAEC cost estimate. Su CLI·CJ6.I, 43 NRC at 8·9.
20ln this regard, although Petitioners' Bases 2 and 4 concern the lack of an adequate plan description of the'trust
arrangement for the segregation of decommissioning funds rather than cost estimates per se, we do not believe
they fare any better under the Commission's Contention C guidance. During the prehearing conference, YAEC
declared that a copy of the agreement allached to a supposedly publicly available document, a July 25, 1990
letter submitted to the agency pursuant to 10 C.F.R. §SO.7S(b), would address these matters. Su Tr. at 121·23.
Petitioners asserted, however, that they should not be required to compensate for the licensee's failure to include
or provide an adequate citation to or description of this document in the plan and thus these bases provided
sufficient grounds for admission of its financial assurance contention. Stt Tr. at 128·30. While we do not gainsay
Petitioners' frustration in this regard. the Commission's guidance would seem to preclude this type of basis as
well.
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To the extent that the contention alleges that YAEC has violated NRC regulations. those
allegations are more properly the subject of separate enforcement actions. The focus of
this proceeding is prospective only - the future decommissioning of the remainder of the
facility under the proposed decommissioning plan.

43 NRC at 9. The Commission thus appears to believe that if Petitioners desire
to pursue the relief they seek in this contention, a petition under 10 C.F.R.
§ 2.206 requesting Staff enforcement action is the appropriate mechanism. We
heard nothing during oral argument at the prehearing conference that would
call into question the Commission's guidance in this regard. Accordingly, we
dismiss this contention also.
E.

CANINECNP Contention E
Petitioners' last contention states as follows:
CONTENTION E: The NRC staff violated the National Environmental Policy
Act by falling to prepare a supplemental Environmental Impact Statement for the
decommissioning of [Yankee Rowe).

Intervention Petition at 30 (emphasis in original). As regulatory support for
this contention relating to agency compliance with the National Environmental
Policy Act of 1969 (NEPA), Petitioners rely on 10 C.F.R. § 51.92(a)(2), noting
that under its terms the Staff must prepare a supplemental environmental impact
statement (SEIS) for a proposed action whenever there are "significant new
circumstances or information relevant to environmental concerns and bearing
on the proposed actions or its impacts."
As the basis for Contention E, Petitioners assert that the Staff erred in
its conclusion that, because the impacts associated with decommissioning are
bounded by the conditions evaluated in the FGEIS or other regulatory standards,
an environmental assessment rather than a site-specific environmental impact
statement is necessary in connection with the Yankee Rowe decommissioning
plan. According to Petitioners, a number of environmental impacts specific
to Yankee Rowe that were not considered in the FGEIS for nuclear facility
decommissioning mandate the preparation of an SEIS, including those impacts
regarding:
(1)

Potentially inadequate decommissioning financing for prematurely shutdown reac·
tors like Yankee Rowe.

(2)

Projected occupational dose estimates that exceed the doses anticipated for Yankee
Rowe decommissioning in the FGEIS.

(3) The potential for an unanalyzed cask drop accident resulting from the use of dry
cask storage for spent fuel.
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(4)

An unanalyzed transportation accident involving a radioactive release from resins
as a result of a long duration. high temperature fire.

(5)

Delay in the disposal of HLRW. particularly as it affects the balance between beneficial and adverse environmental impacts relative to the DECON and SAFSTOR
decommissioning alternatives as analyzed in the FGElS.

See Intervention Petition at 30-35; see also CANINECNP Reply at 35-42. As
before, the Staff and YAEC oppose this contention in toto. See YAEC Response
at 24-28; Staff Response at 23-26; YAEC Reply at 11-12.
Looking to Petitioners' first basis, we note that the FGEIS does include a
discussion of the problem of inadequate funding for any nuclear facility and
its potential impacts on the decommissioning process. See FGEIS at 2-14
to -20. The FGEIS concludes that there must be reasonable assurance that
adequate funds will be available for performing decommissioning. See id. at
2-20. In putting forth Basis I for Contention E, Petitioners' challenge to this
conclusion appears based on their assertions, as s,et forth in Contention C, that
such reasonable assurance does not exist for Yankee Rowe decommissioning.
As we noted previously with regard to Contention C, however, Petitioners have
not provided a sufficient basis for a litigable contention regarding the adequacy
of funding for Yankee Rowe decommissioning. With this failure, Petitioners
also have not provided any material factual or legal dispute regarding the need
for additional discussion on this topic in an SEIS for Yankee Rowe.
The first noncost basis for this contention, Basis 2, is Petitioners' assertion
that an SEIS is required because occupational dose estimates exceed values
anticipated in the FGEIS. Petitioners have characterized this basis generally
as a concern about improper Staff "scaling" of the occupational impacts of
decommissioning the 185 megawatt electric (MWe) Yankee Rowe facility in
comparison to a 1000 MWe pressurized water reactor used as the referenced
facility in the FGEIS. In fact, it rests on two subcomponents:
(a) a purported discrepancy in YAEC's occupational dose estimates regarding the CRP that
would result in a total dose estimate substantially in excess of the 755 person-rem figure
used in the plan; and
(b) a failure by the staff to evaluate properly the radiological impacts of decommissioning
given that the smaller size of the Yankee Rowe facility should, but does not, result in
comparatively lower doses than are being projected by YAEC.

See Intervention Petition at 32-33.
Regarding the claimed occupational dose discrepancy, as the Staff points out,
see Staff Response at 25, the total occupational exposure estimate for the CRP
of 350 to 400 person-rem first given by YAEC in June 1993 was superseded by a
revised figure of 160 person-rem in the decommissioning plan that accounted for
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CRP implementation experience. See 2 FSAR at 507-4, -15. Having presented
nothing that would suggest that the more recent figure is incorrect (as opposed
to simply different from the earlier figure), Petitioners have failed to establish a
disputed material issue of fact that warrants further litigation.
On the question of scaling, Petitioners maintain that the FGEIS occupational
exposure figure of 1215 person-rem used is not an appropriate bounding figure
for the Yankee Rowe facility, given its smaller size. They suggest that a figure
of 513 person-rem should be used for Yankee Rowe, as is set forth in the
August 1979 addendum to the June 1978 report that was used in the FGEIS
to derive the 1215 person-rem occupational exposure figure for the 1000 MWe
reference plant. See R.I. Smith and L.M. Polentz, Technology, Safety and Costs
of Decommissioning a Reference Pressurized Water Reactor Power Station,
NUREG/CR-0l30, at 2-4 (addendum Aug. 1979) (Table 2.1-2). And, using this
1979 figure in comparison to the YAEC estimate of 755 person-rem, see EA at
22, Petitioners maintain that there is a difference in occupational exposure of at
least 200 person-rem, the radiological impact of which has not been accounted
for in the FGEIS or the Staff's EA. See Intervention Petition at 32-33.
For their part, both the Staff and the Licensee assert that such a comparison is
irrelevant, because the FGEIS determination relating to occupational exposures
was footed not on the relative size of the estimated exposures from different
capacity plants but on a comparison of the estimated occupational exposures
from decommissioning with those exposures arising from facility operation.
See Staff Response at 24, YAEC Response at 25. And, according to YAEC,
the comparison cited favorably in the FGEIS in connection with the 1000 MWe
reference reactor is on a par with that for the Yankee Rowe DECON option.21 See
YAEC Response at 25. Petitioners respond by declaring that the FGEIS does
not incorporate such an assessment relative to the occupational doses arising
from the DECON alternative, but makes a judgment only that both the DECON
or SAFSTOR options are acceptable. See CANINECNP Reply at 37.
It is apparent that· the FGEIS assessment of the impacts of occupational
exposure does rest on a comparison of the impacts of exposure during the
decommissioning process with those arising during facility operation and makes
a judgment that such impacts are acceptable. 22 That this should be so is not
21 For the 1000 MWe reference facility, the FGEIS describes an annual average DECON decommissioning dose
of 279 person-rem per year versus a figure of between 550 and 1101 person-rem per year for pressurized water
reactor operation. maintenance. and refueling. Su FGEIS at 4-7. YAEC maintains that this clearly is on a par
with those for the Yanktt Rowe DECON option. which yields a 75.5 person-rem per y~ar average occupational
exposure versus a 197 person-rem per year average for facility operation over Yanktt Rowe's nearly 3D-year life.
Su YAEC Response at 25.
22 Su FGEIS at 4-15 ("It is noted for perspective thai in the cases of DECON and SAFSTOR, the environmental
effects of greatest concern (i.e., radiation dose and radioactivity released to the environment) are substantially
less than the same cffects resulting from reactor operation and maintenance"); su also EA at 5 ("Although the
DECON ahernative for YNPS provides a larger occupational dose than SAFSTOR, it is well below the routine
annual dose from plant operations").
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surprising because, as we recognized earlier, see supra notes 2, 6, the "no action"
alternative simply is not available relative to decommissioning. Petitioners have
not challenged the substance of the FGEIS conclusion in this regard,23 nor have
they sought to demonstrate that for Yankee Rowe a comparison of the DECON
alternative with reactor operation yields a different result relative to occupational
doses. This basis for Contention E thus fails to provide a disputed material issue
of fact or law that warrants further Iitigation. 24
Regarding Petitioners' concern, as expressed in its third basis, about the
need for an SEIS discussion of a spent fuel cask drop accident, as we noted
regarding Contention B, this is a matter that is most directly relevant to a future
regulatory action, i.e., a change in Technical Specification 3.2. As we noted
above, that license limitation currently precludes the movement over the Spent
Fuel Pit of any cask weighing more than 35 tons, which effectively prohibits the
movement of larger mUlti-purpose canisters over the pool, and any agency action
authorizing such a change would have to be accompanied by an appropriate
safety and environmental analysis, which would be subject to challenge in an
adjudicatory hearing. See supra p. 80. Particularly given Petitioners' failure to
make any showing that providing such an analysis now rather than at the time
agency action regarding a technical specification change actually is sought has
any relevant impact on the approval of YAEC's decommissioning plan - the
agency action currently at issue - we are unable to conclude that there has been
any sufficient showing of a violation of the agency's NEPA responsibilities. 2'
In considering Petitioners' fourth basis concerning a transportation-related
resin fire accident unanalyzed in the FGEIS, we again find that, as set forth
in their pleadings, this concern fails to provide a disputed material issue of
fact or law concerning whether, in accordance with 10 C.F.R. § 51.92(a)(2),
there are "significant new circumstances or information relevant to environmental
concerns and bearing on the proposed actions or its impacts." Our determination
in this regard is based upon the contents of the document referenced by

23 Petitioners do suggest that the use of an Uannual" dose is a scientifically invalid method of assessing
environmental impacts. s~~ CANINECNP Reply at 36 n.98. In the context of this decommissioning plan.
however. whether viewed in terms of annual dose or total dose. the occupational exposures that will arise during
decommissioning apparently are far less than those that would accrue during facility operation.
241n their reply. Petitioners also contend that the difference between the 513 person-rem figure in the 1979
study and the 755 person-rem figure used by YAEC is a gap that ments funher environmental assessment. Su
CANINECNP Reply at 37. Although couched in NEPA terms. we perceive this as really nothing more than
another aspect of their ALARA-based challenge to the YAEC choice of decommissioning ahematives. which we
(acting in accordance with the Commission's guidance) have already rejected.
23 During the prehearing conference, Petitioners declared that because of the interrelationship between this technical
specification change and the choice of whether to go to dry cask storage as part of the decommissioning process,
a failure 10 consider the environmental impacts of the technical specification change would constitute improper
"segmentation" of the NEPA process. S~~ Tr. at 188-92. It is not apparent. however, how postponing the NEPA
analysis for this change forecloses any option, including the ~o action" option, with respect to the choice of
whether 10 use dry cask storage.
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Petitioners as support for this basis, which we conclude on its face does not
set forth an accident scenario that requires NEPA consideration.
The "rule of reason" governing NEPA interpretation provides that an agency
need not consider "remote and speculative risks." Limerick Ecology Action v.
NRC, 869 F.2d 719, 739 (3d Cir. 1989). In Basis 4, Petitioners assert that the
FGEIS evaluation of transportation impacts did not include any analysis of a
1988 Sandia National Laboratories (SNL) report on the consequences and risks
of highway accidents involving transported low specific activity (LSA) waste.26
That report describes a hypothetical "worst case" traffic accident scenario
involving a transportation cask containing reactor spent ion-exchange resins,21
which generally have the highest specific activity levels of all LSA materials,
in amounts that are at the regulatory maximum for shipping. As outlined in the
report, a hypothetical traffic accident results in the transportation cask coming
open. Once the cask is open, all the resins spill, and then are ignited by a fuel
spill fire. See Robert M. Ostmeyer et at., The Potential Consequences and Risks
of Highway Accidents Involving Gamma-Emitting Low Specific Activity (LSA)
Waste, SAND87-2808, at 1, 15-16, 49 (Aug. 1988) [hereinafter SNL Accident
Report].28
Although seemingly based upon cask breach conditions that fall within the
boundaries established by the agency's transportation regulations for testing
transportation casks,29 the report nonetheless declares that "an accident resulting
in a spill of resin is considered to have a very low probability." SNL Accident
Report at 17. Further, the report states that the critical circumstance of the
presence of a fire to ignite the resins - the condition that causes a radioactive

26 The SNL report apparently has never been included in an agency NEPA analysis, whether as pan of a rulemaking
or otherwise. Su Tr. at 209· 10.
27 YAEC has asserted that a NEPA analysis of resin transportation relative to facility decommissioning is
unnecessary because the use and decontamination of resins and their subsequent transportation falls within the
scope of its existing authorization under 10 C.F.R. Pan 50. Su YAEC Response at 26. Tr. at 197·98. It is not
afparent, however, that the removal and disposal of resins is not a decommissioning maner. Set I FSAR at 207·1.
2 The SNL report was prepared at the request of the United States Depanment of Transportation to assess
whether, for a postulated "worst case" accident. the existing regulatory requirements governing the shipment of
LSA materials. i.e.• resins. are sufficient to assure that public health and safety is protected. Su SNL Accident
Report at I. The report reaches the conclusion that no regulatory change is needed. S•• id. at 5 I.
29The Staff asserts that Petitioners' Basis 4 should be rejected in accordance with 10 C.F.R. § 2.758 because it
constirutes an improper attack upon 10 C.F.R. § 71.73(c) as it establishes the test perimeters for transportation
casks. Su Staff Response at 25·26. Under section 71.73(c). the hypothetical accident conditions against which
a transportation cask must be tested include a 9 meter (30 foot) free drop onto a flat, essentially unyielding
horizontal surface in a position for which maximum damage is expected and a thermal exposure of not less than
800· centigrade (1475· Fahrenheit) for not less than 30 minutes.
While the SNL report was intended to determine whether the regulatory limits governing LSA shipments are
appropriate, it apparently does so using an accident scenario that seemingly falls within the regulatory provisions
governing transportation cask testing. The hypothetical "worst case" accident in the SNL report includes a center
of gravity over corner drop from 9 meters and an accompanying sustained duration fuel fire with temperatures
of as much as 1000" centigrade. Su SNL Accident Report at 15·16. Section 2.758 thus does not appear to bar
Petitioners' basis for Contention E.
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release - would appear in "[o)nly a small fraction of the transport accidents
that lead to a spill of spent ion-exchange resin." Id. at 18.
A document put forth by an intervenor as the basis for a contention is subject
to scrutiny both for what it does and does not show.30 Because only accident
scenarios that are not "remote and speculative" need be the subject of a NEPA
analysis, if the information in any intervenor-proffered document regarding such
a scenario fails to indicate that this threshold has been crossed, then a contention
challenging NEPA compliance based on a failure to analyze that scenario need
not be admitted. See Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB-919, 30 NRC 29, 44-47 (1989), remanded for
additional findings, CLI-9Q.-4, 31 NRC 333 (1990). The description of the
hypothetical accident in the SNL report, which incorporates a chain of events
including a low probability cask breach accident followed by a fire of similarly
remote probability, does not exceed this leve1. 31 Accordingly, as presented by
Petitioners, the SNL report does not provide an admissible basis for Contention C.
Finally, the requirement of 10 C.F.R. § S1.92(a)(2) that there be "significant new circumstances or information relevant to environmental concerns and
bearing on the proposed action or its impacts" once again is not fulfilled by
Petitioners' Basis S assertion that an SEIS is needed to discuss the impact of
the purported delay in the availability of an HLRW repository upon the balance
between the DECON and SAFSTOR alternatives. The FGEIS already contains
an analysis of the environmental impacts of the SAFSTOR option in the event
it became necessary to incorporate a longer period of onsite HLRW storage.

30 During the prehearing conference. Petitioners objected to various statements by the Licensee regarding the
contents of the SNL report. asserting tnat they did not have their expert present to counter those assertions. Su
Tr. at 200-02. Having used the SNL report as the central support for this basis for Contention E. su Intervention
Petition at 33-34; CANINECNP Reply at 38-39. the contents of that report are what are before the Board and. as
such. are subject to Board scrutiny. both as to those portions of the report that support their assertions and those
portions that do nolo
The only other material cited by Petitioners in support of this basis is a 1977 final environmental statement
(FES) regarding a rulemaking relating to the transportation of radioactive material. Petitioners declare the FES
shows that the agency previously has analyzed similarly low probability accidents (albeit without any explanation
as to why that is so). Su CANINECNP Reply at 39 n.108. Although that FES does analyze a ''worst case" motor
vehicle transportation accident. su I Office of Standards Development. U.S. Nuclear Regulatory Comm·n. Final
Environmental Statement on the Transportation of Radioactive Material by Air and Other Modes. NUREG-0170.
at 5-38 to -49 (Dec. 1977). we are unable to conclude that it supports the need for such an analysis in this instance
given that the parameters as to both accident probability and consequences used in the FES appear marlcedly
different from those involved in the SNL study.
3t The unusual nature of the hypothetical accident scenario is further highlighted by other aspects of the report's
description. For instance. the report states that because of the "water of hydration" contained in the resins. to
achieve a maximum hydrated resin mass loss involving the maximum radioactive release "would require [an)
extraordinary coincidence of fuel and resin in a specific geometric arrangement." SNL Accident Report at 17. In
addition. the report notes in connection with resin radionuclide aerosolization - the process through which resin
radionuclides would be carried away with the combustion gases from the fire. thereby resulting potentially in the
most exposure to the public - that because the partition between the resin combustion residue and the combustion
gases is unknown. it is assumed that 100% of the radionuclides within the burned resin are aerosolized. Su id.
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While the FGEIS notes that "[t]he active phase of maintaining the spent fuel in
the pool is not considered to be part of the regulatory requirements for decommissioning," it nonetheless goes on to observe:
Consideration was given to the situation where, at the end of the reactor operation life,
it is not possible to dispose of waste offsite for a limited period of time, but not exceeding
100 years. Such a constraint needs to be accounted for in the decommissioning alternatives.
Based on an analysis by [Battelle Pacific Northwest Laboratories] of the technology, safety
and cost considerations on selection of decommissioning alternatives, it is concluded that
SAFSTOR is an acceptably viable alternative. While DECON and conversion of the spent
fuel pool to an independent spent fuel storage pool is certainly a possibility for the case
where all other radioactive wastes can be removed offsite, there does not appear to be any
significant safety difference between this alternative and SAFSTOR and the choice should
be a Licensee decision.

FGEIS at 4-20 (citation and footnote omitted). With this environmental analysis
already in the FGEIS, nothing presented by Petitioners establishes there is a
material factual or legal dispute about whether an SEIS containing additional
information is necessary to conform with the requirements of section SI.92(a)(2).
It also seems apparent that, while couched in terms of NEPA compliance
arising from a need to rebalance an altered alternative, what Petitioners really
posit with this basis is another challenge to the Licensee's choice of the
DECON rather than the SAFSTOR decommissioning option. In line with the
Commission's guidance in CLI-96-I, 43 NRC at 8, absent a showing grounded
in dose estimates or other information that is outside the analytical boundaries
of the FGEIS, such an objection does not produce a litigable issue under NEPA
either.
There thus being no litigable basis for Contention E, we dismiss it as well.
IV.

CONCLUSION

Based on Petitioners' showing that (1) several of their members live and
recreate close to the Yankee Rowe facility and utilize local waste shipment
routes; (2) there is some reasonable basis for believing that their proximity to
the facility and use of local waste routes can result in an injury to their health
and safety or environmental interests as those interests are protected under the
Atomic Energy Act and NEPA; and (3) those affected members have authorized
representation of their interests, Petitioners CAN and NECNP have established
their standing to intervene in this proceeding. As to each of their five contentions,
however, utilizing the guidance provided by the Commission in CLI-96-I, we
find that Petitioners have failed to establish either that "a genuine dispute exists
with [YAEC] on a material issue of law or fact" or that the contention, if proved,
would entitle them to any relief. See 10 C.F.R. § 2.714(b)(2)(iii), (d)(2)(i)-
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(ii). Consequently, we must deny their intervention request and terminate this
proceeding.

For the foregoing reasons, it is, this first day of March 1996, ORDERED
that:
1. The November 3D, 1996 petition to intervene and supplemental petition
to intervene of Petitioners CAN and NECNP is denied and this proceeding is

dismissed.
2. In accordance with the provisions of 10 C.F.R. § 2.714a(a), as it rules
upon an intervention petition, this Memorandum and order may be appealed to
the Commission within 10 days after it is served.
THE ATOMIC SAFETY
AND LICENSING BOARD
G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE
Jerry R. Kline
ADMINISTRATIVE JUDGE
Thomas S. Elleman
ADMINISTRATIVE JUDGE
Rockville, Maryland
March I, 1996
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ONCOLOGY SERVICES
CORPORATION
(Harrisburg, Pennsylvania)

March 28, 1996

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Dismissing Proceeding)
On April 24, 1995, the NRC Staff issued an order imposing a civil penalty in
the amount of $280,000 on Oncology Services Corporation (OSC) for alleged
regulatory violations relating to activities under Byproduct Materials License
No. 37-28540-01. 60 Fed. Reg. 21,560 (1995). That license authorized OSC
to possess and use certain byproduct materials under specified conditions at
six facilities in Pennsylvania.' The violations at issue were identified during a
December 3-18, 1992 NRC inspection in connection with a November 1992
'Ucense No. 37-28540-01 was due to expire on August 31. 1995. On December 13. 1993. OSC requested that
license be tenninated and replaced with individual licenses issued to the facilities named as locations of use on
that license. On August 24. 1994. Ucense No. 37-28540-01 was tenninated and the agency subsequently issued
separate licenses for the six facilities. Su 60 Fed. Reg. at 21.560.
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radiation misadministration incident at OSC's Indiana (Pennsylvania) Regional
Cancer Center (IRCC), and December B, 1995 inspections of OSC facilities in
Exton and Lehighton, Pennsylvania. This proceeding was convened in response
to OSC's May IB, 1995 request for a hearing regarding the civil penalty order.
By filing dated February 12, 1996, OSC and the Staff ask that we approve
a settlement agreement they have provided and dismiss this proceeding. Their
request is part of a motion filed jointly by the parties in this proceeding and the
pending Radiation Oncology Center at Marlton (ROCM) adjudication, Docket
No. 030-032493-CivP. In the Radiation Oncology Center proceeding, Licensee
Radiation Oncology Center at Marlton (ROCM) challenges an April 24, 1995
Staff order imposing a civil penalty in the amount of $80,000 for alleged
regulatory violations regarding radiation safety activities identified during a
February 1993 inspection of ROCM's Marlton, New Jersey facility. See 60
Fed. Reg. 21,570 (1995). Although the alleged regulatory violations involved in
the two proceedings are different, OSC and ROCM share common ownership
and the Staff's inspection and enforcement activities that resulted in the separate
April 1995 civil penalty orders against OSC and ROCM had their genesis in the
November 1992 IRCC misadministration incident.
Based on a review of the proposed joint settlement agreement by all Board
members in both cases, on February 20, 1996, the Board Chairmen for the two
proceedings held a telephone conference with all the parties to discuss the terms
of paragraph 12 of the joint agreement regarding changes to the agreement as
well as various minor typographical revisions. As a result of that conference, on
February 27, 1996, the parties submitted a revised joint settlement agreement.
Under the terms of the revised settlement agreement, which is applicable
to both the Oncology Services Corporation and Radiation Oncology Center
proceedings, OSC and ROCM agree to pay a single civil penalty totaling
$140,000. The agreement also sets forth a schedule for paying this penalty
in twelve equal monthly installments, with interest and administrative charges.
In consideration of payment of the civil penalty, the Staff agrees not to take
any further enforcement action against either OSC or ROCM based on any of
the facts or violations related to various specified investigations and inspections
that provided the basis for the Staff's April 1995 civil penalty orders.
Pursuant to section Bl and subsections (b) and (0) of section 161 of the
Atomic Energy Act of 1954, 42 U.S.C. §§2111, 2201(b), 2201(0), and 10
C.F.R. § 2.203, we have reviewed the parties' revised joint settlement accord
to determine whether approval of the revised agreement and termination of
this proceeding is in the public interest. Based on that review, and according
due weight to the position of the Staff, we have concluded that both actions
are consonant with the public interest. Accordingly, we grant the parties'
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joint motion to approve the settlement agreement, as revised, and dismiss this
proceeding.2
For the foregoing reasons, it is, this twenty-eighth day of March 1996,
ORDERED that:
1. The February 12, 1996 joint motion of the parties is granted and we
approve their February 27, 1996 "Joint Settlement Agreement," which is attached
to and incorporated by reference in this Memorandum and Order.
2. This proceeding is dismissed.
THE ATOMIC SAFETY AND
LICENSING BOARD
G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE
George C. Anderson
ADMINISTRATIVE JUDGE
A. Dixon Callihan
ADMINISTRATIVE JUDGE
Rockville, Maryland
March 28, 1996

2 A memorandum and order approving the joint settlement agreement and terminating the proceeding was entered
this date in the Radialion Oncol"g~' C~nltr case. Su Radial;on Oncology C~nltr at Marllon (Marlton, New
Jersey), LBP·96-4, 43 NRC 101 (1996).
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ATTACHMENT 1
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

Docket No. 030-31765-ClvP
(ASLBP No. 95-708-01-ClvP)
(EA 94-006)
(Byproduct Material
License No. 37-28540-01)

ONCOLOGY SERVICES CORPORATION
In the Matter of

Docket No. 030-32493-ClvP
(ASLBP No. 95-709-02-ClvP)
(EA 93-072)
(Byproduct Material
License No. 29-28685-01)

RADIATION ONCOLOGY CENTER AT
MARLTON

JOINT SETTLEMENT AGREEMENT
On May 31, 1994, the staff of the Nuclear Regulatory Commission (Staff)
issued a Notice of Violation and Proposed Imposition of Civil Penalties (OSCNOV) to Oncology Services Corporation (OSC). Also on May 31, 1994, the
Staff issued to the Radiation Oncology Center at Marlton (ROCM) a Notice of
Violation and Proposed Imposition of Civil Penalty (ROCM-NOV). Both OSC
and ROCM share common ownership. On August 31, 1994, both OSC and
ROCM filed responses to the respective NOVs, admitting some of the violations
and denying others. "Response of Oncology Services Corporation to Notice of
Violation and Proposed Imposition of Civil Penalties and Answer to a Notice
of Violation," "Response of Radiation Oncology Center at Marlton to Notice
of Violation and Proposed Imposition of Civil Penalty and Answer to a Notice
of Violation," August 31, 1994. Both OSC and ROCM supplemented their
responses on October 4, 1994, and on December 1, 1994, ROCM provided
additional documentation to the NRC relative to the alleged violations.
After consideration of OSC's and ROCM's responses, the Staff, on April
24, 1995, issued an "Order Imposing Civil Monetary Penalties - $280,000"
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(OSC Order) to OSC and "An Order Imposing a Civil Monetary Penalty $80,000" (ROCM Order) to ROCM. Oncology Services Corp., Harrisburg. PA:
Order Imposing Civil Monetary Penalties. 60 Fed. Reg. 21,560 (May 2, 1995);
Radiation Oncology Center at Marlton. Marlton. New Jersey: Order Imposing
a Civil Monetary Penalt),. 60 Fed. Reg. 21,570 (May 2, 1995).
Both ROCM and OSC requested hearings on May 18, 1995. On May 3D,
1995, separate Atomic Safety and Licensing Boards were designated. Oncology
Services Corporation. Harrisburg. Pennsylvania: Establishment ofAtomic Safety
and Licensing Board. 60 Fed. Reg. 29,901 (June 6, 1995); Radiation Oncology
Center at Marlton. Marlton. New Jersey: Establishment of Atomic Safety and
Licensing Board. 60 Fed. Reg. 29,901 (June 6, 1995).
The Staff, OSC, and ROCM, agree that it is in their respective interests and in
the public interest to settle these enforcement actions and agree to the following
terms and conditions:
1. OSC and ROCM withdraw their respective requests for hearings.
2. OSC and ROCM agree to pay a single civil penalty in the amount
of $140,000.00 in twelve (12) equal monthly installments in accordance with
paragraph 6 of this Settlement Agreement. In the event that payment is not
received by the fifteenth of the month, in accordance with paragraph 6, the
Staff will provide written notice of such fact via facsimile transmission to
the attention of Marcy L. Colkitt, General Counsel, at (412) 463-3569, with
a conforming copy sent via express mail to the Offices of Marcy L. Colkitt, 176
Timbersprings Lane, Indiana, Pennsylvania 15701 and lies Cooper, Williamson,
Friedberg & Jones, One Norwegian Plaza, Pottsville, Pennsylvania 17901. A
printed facsimile transmission report from an NRC facsimile machine is proof of
the provision of such notice. In the event of a change of facsimile number, OSC
and ROCM agree to promptly inform the Staff in writing of any such change
and provide the new facsimile number. Any notice sent via facsimile prior to
the Staff's receipt of such notification of a change of facsimile number will be
deemed to be in compliance with the notice requirements of this paragraph.
3. If any installment remains unpaid for a period of thirty (30) days or
more, provided the Staff has given the requisite notice to OSC and ROCM in
accordance with the procedures described in paragraph 2, the Staff may, in its
discretion, consider this Settlement Agreement as materially breached. In the
event of a material breach of this Settlement Agreement, the full amount of the
civil penalties imposed on OSC, $280,000.00 (plus interest and administrative
charges, less any payments already made hereunder), will become due. In this
event, OSC agrees to waive any right to contest or seek review of the imposition
of the civil penalties before the NRC or in any court. Also, in the event of a
material breach of this Settlement Agreement, the full amount of the civil penalty
imposed on ROCM, $80,000.00 (plus interest and administrative charges, less
any payments already made hereunder), will become due. In this event, ROCM
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further agrees to waive any right to contest or seek review of the imposition of
the civil penalty before the NRC or in any court.
4. In consideration of the payment of a civil penalty as set forth in
paragraph 2 of this Settlement Agreement and in light of the fact that OSC
no longer holds License No. 37-28540-01 and the corrective actions taken at
the facilities formerly named on License No. 37-28540-01, the Staff agrees not
to take any further enforcement action against OSC and all former and present
shareholders, directors, officers, and agents (all of whom are referred to by, and
included in the definition of, the term "OSC" as used throughout this Agreement)
based on the facts or violations cited in the NOV-OSC, any matter within the
scope of the Incident Investigation Team's (lIT) investigation, as documented
in the lIT report, NUREG-1480, and any matter within the scope of the Office
of Investigations' (01) investigation, as documented in Investigation Report No.
1-92-060R, dated May 25, 1994, including any document within the scope of
the subpoenas issued by 01 in connection with its investigation.
5. In addition, in consideration of the payment of a civil penalty as set
forth in paragraph 2 of this Settlement Agreement and in light of the corrective
actions taken by ROCM, the Staff agrees not to take any further enforcement
action against ROCM and all former and present shareholders, directors, officers,
and agents (all of whom are referred to by, and included in the definition
of, the term "ROCM" as used throughout this Agreement) based upon the
facts or violations cited in the NOV-ROCM, any matter within the scope of
the inspection conducted from February 2-March 11, 1993, documented in
Inspection Report No. 030-32493/93-001, and any matter within the scope of
OI's investigation, as documented in Investigation Report No. 1-93-030, dated
September 3, 1993.
6. OSC and ROCM agree to make payments in twelve (12) equal monthly
installments. The first payment is to be received thirty days after this Settlement
Agreement has become final agency action (unless such day falls on a Saturday,
Sunday or federal holiday, in which case payment is to be received by the
next business day), plus interest on the unpaid principal balance accruing at the
rate of 5 percent per year, as well as an administrative charge of $10.00 per
month. Subsequent payments shall be received by the fifteenth day of each month
thereafter. Payments shall be made payable to the United States Treasury and
received at the address below continuing until the principal sum and all interest
and other charges assessed under the provisions of this Settlement Agreement
have been fully paid. Payments will be mailed to the following address:
u.S. Nuclear Regulatory Commission
Office of Enforcement
ATTN: James Lieberman
Mail Stop - 07H5
Washington, D.C. 20555
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The following is a schedule of monthly installments:
Payment Payment Total
Payment
Number Date

Interest Admin. Principal Remaining
Amount Amount Amount Balance

Beginning balance
I
2
3
4
5
6
7
8
9
10
11
12

12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
11,939.19

583.33
535.81
488.08
440.16
392.03
343.71
295.18
246.45
197.52
148.38
99.04
49.50

TOTAL

143,939. I.9 3,819.19 120.00

10.00
10.00
10.00
10.00
10.00
10.00
10.00
10.00
10.00
10.00
10.00
10.00

140,000.00
11,406.67 128,593.33
11,454.19 117,139.14
11,501.92 105,637.22
11,549.84 94,087.37
11,597.97 82,489.40
11,646.29 70,843.11
11,694.82 59,148.29
11,743.55 47,404.74
11,792.48 35,612.26
11,841.62 23,770.65
11,890.96 11,879.69
11,879.69
0.00
140,000.00

7. In the event of a material breach of this Settlement Agreement, OSC and
ROCM agree to pay all reasonable collection costs, court costs, and attorney's
fees incurred by the Nuclear Regulatory Commission and/or the United States for
any appropriate collection actions taken by the Nuclear Regulatory Commission
and/or the United States. However, in no event will these costs exceed 5%
($18,000) of the total civil penalties imposed by the Staff's April 24, 1995
Orders.
8. Failure or failures by the Staff to exercise any right in this Settlement
Agreement with respect to a material breach shall not be construed as a waiver
of its right to exercise the same or any other right at any time thereafter.
9. With the exception of challenging the receipt of the requisite notice
described in paragraph 2, in the event of a material breach of this Settlement
Agreement, both OSC and ROCM do hereby authorize and empower a United
States Attorney, any of his or her assistants, or any attorney for or on behalf of
the NRC or the United States to enter and confess judgment against OSC and
ROCM for the imposed civil penalties in the amount of $280,000 against OSC
and $80,000 against ROCM, with interest as described in paragraph 6, less
payments actually made (such payments will be apportioned equally between
OSC and ROCM), in any court of record, Federal or State; to waive the issuance
and service of process upon both OSC and ROCM in any suit on the obligation;
to waive any venue requirement in such suit; to release all errors which may
intervene in entering upon such judgment or in issuing any execution thereon;
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and to consent to immediate execution on said judgment. Both OSC and ROCM
do hereby ratify and confirm all that said attorney may do by virtue hereof.
10. The Staff, OSC, and ROCM agree that this Settlement Agreement
shall not constitute and shall not be construed to constitute any admission or
admissions in any regard by either OSC or ROCM of any matters set forth by
the NRC in either the NOV-OSC or NOV-ROCM.
11. The Staff, OSC, and ROCM also agree that the matters upon which
the NOVs were based have not been resolved as a result of this Settlement
Agreement. This Settlement Agreement shall not be relied upon by any person
or other entity as proof or evidence of any of the matters set forth in the NOVs.
12. For good cause shown, the Staff may, in writing, extend the time to
complete any action set forth in any provision of this Settlement Agreement.
13. The parties agree and understand that this Settlement Agreement is only
binding on the NR~, OSC, and ROCM, and only relates to NRC's authority to
take civil enforcement acrion. This Settlement Agreement shall be binding upon
the legal representatives, successors and assigns of each of the parties hereto.
14. The Staff, OSC, and ROCM shall jointly move the Atomic Safety
and Licensing Boards designated in the above-captioned proceedings for orders
approving this Settlement Agreement and terminating the proceedings.
In Witness Whereof, the parties have caused this Settlement Agreement to
be executed by their authorized representatives.
FOR ONCOLOGY SERVICES CORPORATION
AND RADIATION ONCOLOGY CENTER
AT MARLTON

FOR THE NRC STAFF

Marcy L. Colkitt
Secretary and General Counsel
for Oncology Services Corporation
and Secretary and General Counsel
for Radiation Oncology Center at Marlton

Marian L. Zobler
Counsel for NRC Staff

Dated at Rockville, Maryland,
this 20th day of February 1996.
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Richard G. Bachmann
Counsel for NRC Staff

Cite as 43 NRC 101 (1996)

LBP-96-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. James C. Lamb III
Lester S. Rubenstein

Docket No. 30-32493-ClvP
(ASLBP No. 95-709-02-ClvP)
(EA 93-072)
(Byproduct Materials
License No. 29-28685-01)

In the Matter of

RADIATION ONCOLOGY CENTER
AT MARLTON (ROCM)
(Marlton, New Jersey)

March 28, 1996

The Licensing Board approves a joint settlement agreement governing both
this civil penalty proceeding and a related proceeding and terminates this
proceeding. (Simultaneously, the Licensing Board in the other civil penalty
proceeding approved the joint agreement with respect to that proceeding. See
LBP-96-3, 43 NRC 93 (1996).

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Terminating Proceeding)
On April 24, 1995, the NRC Staff issued an Order Imposing Civil Penalty
to Radiation Oncology Center at Marlton (ROCM or Licensee). The Order
sought a civil monetary penalty of $80.000 for a violation consisting of a failure
to ensure that radiation safety activities were performed in accordance with
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approved procedures and regulatory requirements in the daily operation of the
Licensee's byproduct materials program.
Concurrently, on April 24, 1995, the NRC Staff also issued an Order imposing
a $280,000 civil penalty on Oncology Service Corporation (OSC). The Orders
in the ROCM and OSC proceedings, respectively, are related in that, although
based on different violations, the facilities have common ownership and each
violation for both facilities stems from inspections conducted as a result of
a November 1992 misadministration incident at OSC's Indiana, Pennsylvania
Regional Cancer Center.
ROCM and OSC filed respective hearing requests in the two proceedings.
This Board granted ROCM's hearing request and issued a Notice of Hearing on
June 7, 1995 (60 Fed. Reg. 31,332 (June 14, 1995». Following our approval of
issues for litigation in a Prehearing Conference Order dated December 20, 1995,
LBP-95-25, 42 NRC 237, the parties in both the proceedings on February 12,
1996, submitted a joint motion for approval of a settlement agreement.
Following a telephone conference on February 20, 1996, between the chairmen of both Licensing Boards and parties' representatives, the parties on February 27 submitted a revised joint settlement agreement reflecting matters discussed
during that conference (particularly 'fJ12, concerning changes to the agreement).
The revised agreement, as the earlier version, called for a payment of $140,000
to NRC, together with a schedule for payments. The Staff agreed not to take any
further enforcement action against either ROCM or OSC, based on any facts or
violations derived from the various inspections and investigations that provided
the basis for the Staff's April 24, 1995 civil penalty orders.
Any settlement agreement between ROCM and the Staff is subject to approval
by this Board. 10 C.P.R. § 2.203. In doing so, we must accord due weight to
the position of the Staff. In the agreement, the Staff states that it is in the public
interest (as well as its own) to settle the two enforcement actions, based on the
terms set forth. We see no reason to disagree.
Based on sections 81 and 161 (b) and (0) of the Atomic Energy Act of 1954,
as amended, 42 U.S.C. §§ 2111, 2201(b), and 2201(0), and 10 C.F.R. § 2.203, we
have reviewed the revised joint settlement agreement and agree that its approval,
and termination of this proceeding, is in the public interest.
Accordingly, it is, this 28th day of March 1996, ORDERED:
I. The February 12, 1996 joint motion of the parties is granted and the
revised February 27, 1996 "Joint Settlement Agreement" (attached to and
incorporated by reference herein) is hereby approved.
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2.

This proceeding is terminated. *

THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechhoefer, Chainnan

ADMINISTRATIVE JUDGE
Lester S. Rubenstein

ADMINISTRATIVE JUDGE
James C. Lamb III

ADMINISTRATIVE JUDGE
Rockville, Maryland,
March 28, 1996

·Set LBP·96-3. 43 NRC 93 (1996). (or simil:l1' order terminating OSC proceeding.
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ATTACHMENT 1
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Docket No. 030-31765-ClvP
(ASLBP No. 95-708-01-ClvP)
(EA 94-006)
(Byproduct Material
License No. 37-28540-01)

In the Matter of

ONCOLOGY SERVICES CORPORATION
Docket No. 030-32493-ClvP
(ASLBP No. 95-709-02-ClvP)
(EA 93-072)
(Byproduct Material
License No. 29-28685-01)

In the Matter of

RADIATION ONCOLOGY CENTER AT
MARLTON

JOINT SETTLEMENT AGREEMENT
On May 31, 1994, the staff of the Nuclear Regulatory Commission (Staff)
issued a Notice of Violation and Proposed Imposition of Civil Penalties (OSCNOV) to Oncology Services Corporation (OSC). Also on May 31, 1994, the
Staff issued to the Radiation Oncology Center at Marlton (ROCM) a Notice of
Violation and Proposed Imposition of Civil Penalty (ROCM-NOV). Both OSC
and ROCM share common ownership. On August 31, 1994, both OSC and
ROCM filed responses to the respective NOVs, admitting some of the violations
and denying others. "Response of Oncology Services Corporation to Notice of
Violation and Proposed Imposition of Civil Penalties and Answer to a Notice
of Violation," "Response of Radiation Oncology Center at Marlton to Notice
of Violation and Proposed Imposition of Civil Penalty and Answer to a Notice
of Violation," August 31, 1994. Both OSC and ROCM supplemented their
responses on October 4, 1994, and on December I, 1994, ROCM provided
additional documentation to the NRC relative to the alleged violations.
After consideration of OSC's and ROCM's responses, the Staff, on April 24,
1995, issued an "Order Imposing Civil Monetary Penalties - $280,000"
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(OSC Order) to OSC and "An Order Imposing a Civil Monetary Penalty $80,000" (ROCM Order) to ROCM. Oncology Services Corp., Harrisburg, PA;
Order Imposing Civil Monetary Penalties, 60 Fed. Reg. 21,560 (May 2, 1995);
Radiation Oncology Center at Marlton, Marlton, New Jersey; Order Imposing
a Civil Monetary Penalty, 60 Fed. Reg. 21,570 (May 2, 1995).
Both ROCM and OSC requested hearings on May 18, 1995. On May 30,
1995, separate Atomic Safety and Licensing Boards were designated. Oncology
Services Corporation, Harrisburg, Pennsylvania; Establishment ofAtomic Safety
and Licensing Board. 60 Fed. Reg. 29,901 (June 6, 1995); Radiation Oncology
Center at Marlton, Marlton. New Jersey; Establishment of Atomic Safety and
Licensing Board. 60 Fed. Reg. 29,901 (June 6, 1995).
The Staff, OSC, and ROCM, agree that it is in their respective interests and in
the public interest to settle these enforcement actions and agree to the following
terms and conditions:
1. OSC and ROCM withdraw their respective requests for hearings.
2. OSC and ROCM agree to pay a single civil penalty in the amount
of $140,000.00 in twelve (12) equal monthly instalIments in accordance with
paragraph 6 of this Settlement Agreement. In the event that payment is not
received by the fifteenth of the month, in accordance with paragraph 6, the
Staff will provide written notice of such fact via facsimile transmission to
the attention of Marcy L. Colkitt, General Counsel, at (412) 463-3569, with
a conforming copy sent via express mail to the Offices of Marcy L. Colkitt, 176
Timbersprings Lane, Indiana, Pennsylvania 15701 and lies Cooper, Williamson,
Friedberg & Jones, One Norwegian Plaza, Pottsville, Pennsylvania 17901. A
printed facsimile transmission report from an NRC facsimile machine is proof of
the provision of such notice. In the event of a change of facsimile number, OSC
and ROCM agree to promptly inform the Staff in writing of any such change
and provide the new facsimile number. Any notice sent via facsimile prior to
the Staff's receipt of such notification of a change of facsimile number will be
deemed to be in compliance with the notice requirements of this paragraph.
3. If any installment remains unpaid for a period of thirty (30) days or
more, provided the Staff has given the requisite notice to OSC and ROCM in
accordance with the procedures described in paragraph 2, the Staff may, in its
discretion, consider this Settlement Agreement as materially breached. In the
event of a material breach of this Settlement Agreement, the full amount of the
civil penalties imposed on OSC, $280,000.00 (plus interest and administrative
charges, less any payments already made hereunder), will become due. In this
event, OSC agrees to waive any right to contest or seek review of the imposition
of the civil penalties before the NRC or in any court. Also, in the event of a
material breach of this Settlement Agreement, the full amount of the civil penalty
imposed on ROCM, $80,000.00 (plus interest and administrative charges, less
any payments already made hereunder), will become due. In this event, ROCM
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further agrees to waive any right to contest or seek review of the imposition of
the civil penalty before the NRC or in any court.
4. In consideration of the payment of a civil penalty as set forth in
paragraph 2 of this Settlement Agreement and in light of the fact that OSC
no longer holds License No. 37-28540-01 and the corrective actions taken at
the facilities formerly named on License No. 37-28540-01, the Staff agrees not
to take any further enforcement action against OSC and all former and present
shareholders, directors, officers, and agents (all of whom are referred to by, and
included in the definition of, the term "OSC" as used throughout this Agreement)
based on the facts or violations cited in the NOV-OSC, any matter within the
scope of the Incident Investigation Team's (lIT) investigation, as documented
in the lIT report, NUREG-1480, and any matter within the scope of the Office
of Investigations' (OI) investigation, as documented in Investigation Report No.
1-92-060R, dated May 25, 1994, including any document within the scope of
the subpoenas issued by 01 in connection with its investigation.
5. In addition, in consideration of the payment of a civil penalty as set
forth in paragraph 2 of this Settlement Agreement and in light of the corrective
actions taken by ROCM, the Staff agrees not to take any further enforcement
action against ROCM and all former and present shareholders, directors, officers,
and agents (all of whom are referred to by, and included in the definition
of, the term "ROCM" as used throughout this Agreement) based upon the
facts or violations cited in the NOV-ROCM, any matter within the scope of
the inspection conducted from February 2-March II, 1993, documented in
Inspection Report No. 030-32493/93-001, and any matter within the scope of
OI's investigation, as documented in Investigation Report No. 1-93-030, dated
September 3, 1993.
6. OSC and ROCM agree to make payments in twelve (12) equal monthly
installments. The first payment is to be received thirty days after this Settlement
Agreement has become final agency action (unless such day falls on a Saturday,
Sunday or federal holiday, in which case payment is to be received by the
next business day), plus interest on the unpaid principal balance accruing at the
rate of 5 percent per year, as well as an administrative charge of $10.00 per
month. Subsequent payments shall be received by the fifteenth day of each month
thereafter. Payments shall be made payable to the United States Treasury and
received at the address below continuing until the principal sum and all interest
and other charges assessed under the provisions of this Settlement Agreement
have been fully paid. Payments will be mailed to the following address:
U.S. Nuclear Regulatory Commission
Office of Enforcement
ATTN: James Lieberman
Mail Stop - 07H5
Washington, D.C. 20555
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The following is a schedule of monthly installments:
Payment Payment Total
Payment
Number Date

Interest Admin. Principal Remaining
Amount Amount Amount Balance

Beginning balance
1
2
3
4
5
6
7
8
9
10
11
12

12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
12,000.00
11,939.19

583.33
535.81
488.08
440.16
392.03
343.71
295.18
246.45
197.52
148.38
99.04
4950

TOTAL

143,939.19 3,819.19 120.00

10.00
10.00
10.00
10.00
10.00
10.00
10.00
10.00
10.00
10.00
10.00
10.00

140,000.00
11,406.67 128,593.33
11,454.19 117,139.14
11,501.92 105,637.22
11,549.84 94,087.37
11,597.97 82,489.40
11,646.29 70,843,.11
11,694.82 59,148.29
11,74355 47,404.74
11,792.48 35,612.26
11,841.62 23,770.65
11,890.96 11,879.69
11,879.69
0.00
140,000.00

7. In the event of a material breach of this Settlement Agreement, OSC and
ROCM agree to pay all reasonable collection costs, court costs, and attorney's
fees incurred by the Nuclear Regulatory Commission and/or the United States for
any appropriate collection actions taken by the Nuclear Regulatory Commission
and/or the United States. However, in no event will these costs exceed 5%
($18,000) of the total civil penalties imposed by the Staff's April 24, 1995
Orders.
8. Failure or failures by the Staff to exercise any right in this Settlement
Agreement with respect to a material breach shall not be construed as a waiver
of its right to exercise the same or any other right at any time thereafter.
9. With the exception of challenging the receipt of the requisite notice
described in paragraph 2, in the event of a material breach of this Settlement
Agreement, both OSC and ROCM do hereby authorize and empower a United
States Attorney, any of his or her assistants, or any attorney for or on behalf of
the NRC or the United States to enter and confess judgment against OSC and
ROCM for the imposed civil penalties in the amount of $280,000 against OSC
and $80,000 against ROCM, with interest as described in paragraph 6, less
payments actually made (such payments will be apportioned equally between
OSC and ROCM), in any court of record, Federal or State; to waive the issuance
and service of process upon both OSC and ROCM in any suit on the obligation;
to waive any venue requirement in such suit; to release all errors which may
intervene in entering upon such judgment or in issuing any execution thereon;
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and to consent to immediate execution on said judgment. Both OSC and ROCM
do hereby ratify and confirm all that said attorney may do by virtue hereof.
10. The Staff, OSC, and ROCM agree that this Settlement Agreement
shall not constitute and shall not be construed to constitute any admission or
admissions in any regard by either OSC or ROCM of any matters set forth by
the NRC in either the NOV-OSC or NOV-ROCM.
11. The Staff, OSC, and ROCM also agree that the matters upon which
the NOVs were based have not been resolved as a result of this Settlement
Agreement. This Settlement Agreement shall not be relied upon by any person
or other entity as proof or evidence of any of the matters set forth in the NOVs.
12. For good cause shown, the Staff may, in writing, extend the time to
complete any action set forth in any provision of this Settlement Agreement.
13. The parties agree and understand that this Settlement Agreement is only
binding on the NRC, OSC, and ROCM, and only relates to NRC's authority to
take civil enforcement action. This Settlement Agreement shall be binding upon
the legal representatives, successors and assigns of each of the parties hereto.
14. The Staff, OSC, and ROCM shall jointly move the Atomic Safety
and Licensing Boards designated in the above-captioned proceedings for orders
approving this Settlement Agreement and terminating the proceedings.
In Witness Whereof, the parties have caused this Settlement Agreement to
be executed by their authorized representatives.
FOR ONCOLOGY SERVICES CORPORATION
AND RADIATION ONCOLOGY CENTER
AT MARLTON

FOR THE NRC STAFF

Marcy L. Colkitt
Secretary and General Counsel
for Oncology Services Corporation
and Secretary and General Counsel
for Radiation Oncology Center at Marlton

Marian L. Zobler
Counsel for NRC Staff

Dated at Rockville, Maryland,
this 20th day of February 1996.
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Richard G. Bachmann
Counsel for NRC Staff

00-96-2

Cite as 43 NRC 109 (1996)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

WIlliam T. Russell, Director

Docket No. 50-029

In the Matter of
YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station)

March 18, 1996

The Director of the Office of Nuclear Reactor Regulation denies a supplemental petition dated February 9, 1996, filed with the Nuclear Regulatory Commission by Citizens Awareness Network and New England Coalition on Nuclear
Pollution. The supplemental petition requests that the Commission: (1) reverse
the February 2, 1996 decision of the NRC Staff on the emergency aspects of a
January 17, 1996 petition filed pursuant to 10 C.P.R. §2.206, and (2) require
Yankee Atomic Electric Company to cease six unlawful decommissioning activities and to direct the Staff to cease approving or acquiescing to such unlawful
decommissioning activities. By Order dated February IS, 1996, the Commission declined to reverse the February 2, 1996 decision of the NRC Staff on the
emergency aspects of the January 17, 1996 petition, and directed the NRC Staff
to address the arguments advanced by Petitioners at page 13 of the supplemental
petition in a supplementary section 2.206 decision.
The Director denied the request to prohibit the conduct of six activities
identified at page 13 of the supplemental petition because they are permissible,
prior to approval of a decommissioning plan, under the pre-1993 interpretation
of the NRC's decommissioning regulations, and thus under Citizens Awareness

Network Inc. v. U.S. Nuclear Regulatory Commission and Yankee Atomic
Electric Co., 59 F.3d 284 (lst Cir. 1995).
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SUPPLEMENTAL· DIRECTOR'S DECISION
UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

On January 17, 1996, Citizens Awareness Network and New England Coalition on Nuclear Pollution (Petitioners) submitted an "Emergency Motion for
Compliance with Circuit Court Opinion" (petition). Petitioners requested that
the United States Nuclear Regulatory Commission (NRC or Commission) take
action with respect to activities conducted by Yankee Atomic Electric Company (YAEC or Licensee) at the Yankee Nuclear Power Station in Rowe, Massachusetts (Yankee Rowe or the facility). In particular, Petitioners requested that
the NRC comply with Citizens Awareness Network Inc. v. United States Nuclear
Regulatory Commission and Yankee Atomic Electric Co.• 59 F.3d 284 (1st Cir.
1995) (CAN v. NRC), and that the Commission immediately order YAEC not
to undertake and the Staff not to approve, and YAEC to cease, further major
dismantling activities or other decommissioning activities. unless such activities
are necessary to ensure the protection of occupational and public health and
safety. Petitioners requested that the Commission prohibit five of nine activities
that the Licensee proposed to conduct prior to approval of a decommissioning
plan, which activities were evaluated by the Staff in a letter dated November 2,
1995.
By letter dated February 2, 1996, the NRC Staff declined to take emergency
action to prohibit the Licensee's shipment of low-level radioactive waste, and
found that Petitioners' request to prohibit four other activities was moot.
By a supplemental petition, Petitioners requested the Commission to reverse
the NRC Staff's February 2, 1996 decision on the emergency aspects of the
petition. and contended that the Staff had implicitly approved six additional
activities, which the Licensee identified for the first time as under consideration
in its January 29, 1996 response to the petition, although the activities are not
minor alterations to the facility. (A seventh activity was mentioned, but not
contested). See Citizens Awareness Network's and New England Coalition on
Nuclear Pollution's Motion for Exercise of Plenary Commission Authority to
Reverse NRC Staff 2.206 Opinion (February 9, 1996).
By Order dated February IS, 1996, the Commission directed the Licensee to
provide the NRC with at least 2 weeks' advance notice before engaging in any
of the seven new activities identified at page 13 of the supplemental petition.
and directed the Staff to address the arguments advanced by Petitioners at page
13 of the supplemental petition in a supplementary 10 C.F.R. § 2.206 decision.
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By letter dated February 16, 1996, the Licensee notified the NRC Staff and
Petitioners that YAEC intended to commence five activities between March 1,
1996, and March 25, 1996.
On February 22, 1996, the Staff issued a Director's Decision (00-96-1, 43
NRC 29) on the petition as a whole. The Staff denied Petitioners' request to
prohibit the Licensee's shipments of low-level radioactive waste, and found four
other activities contested by Petitioners to be moot.
By letter dated February 27, 1996, the NRC Staff requested the Licensee to
supply information regarding the seven activities identified by the supplemental
petition, plus information regarding four other activities identified as ongoing
in the Licensee's January 29, 1996 response to the petition. The Licensee
responded by letter dated February 28, 1996, providing information regarding
the eleven activities plus an additional activity, removal of the spent fuel pool
upender. Three activities were ongoing, and the remaining nine were scheduled
to commence between March I, 1996, and April 22, 1996.
By letter dated March I, 1996, the Staff notified the Licensee that three
activities scheduled to commence March 1, 1996, are permissible, before
approval of a decommissioning plan, under the pre-1993 interpretation of
the Commission's decommissioning regulations, and thus, that there was no
reason to take emergency action to prevent YAEC from starting or to order
discontinuance of the ongoing activities. Additionally, the Staff found no health
or safety reason for immediate NRC action.
The Staff has evaluated the six ongoing and planned activities contested
by the supplemental petition and the five additional activities identified in the
Licensee's lellers of January 29, 1996, February 16, 1996, and February 28,
1996. Two activities, removal of miscellaneous equipment outside the vapor
container bioshield wall and preparation for decontamination' of the main
coolant system (removal of spool pieces) were completed in February 1996.
For the reasons discussed below, the Staff has concluded that the activities are
permissible, prior to approval of a decommissioning plan, under the pre-1993
interpretation of the Commission's decommissioning regulations. Accordingly,
Petitioners' request that the NRC prohibit YAEC from undertaking or continuing
the six contested activities identified at page 13 of the supplemental Motion is
denied.

, Decontamination at a nuclear plant is the flushing of pipes. pumps, pressure vessels, etc., with fluids to remove
materials that are contaminated with radiation from the inner surfaces of these components.
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II.

BACKGROUND

As explained in detail in DD-96-1, Petitioners sought judicial review of
certain NRC actions, related to the Licensee's Component Removal Project
(CRP). Petitioners challenged the CRP as an impermissible activity. before the
approval of a decommissioning plan, under the pre-1993 interpretation of the
Commission' s decommissioning regulations.
On July 20, 1995, the United States Court of Appeals held, in part, that the
Commission had: (1) failed to provide an opportunity for hearing to CAN.
as required by section 189 of the Atomic Energy Act, in connection with the
Commission's decision to permit the CRP decommissioning activities; and (2)
changed its pre-1993 interpretation of its decommissioning regulations without
notice to the public and in violation of the Administrative Procedure Act. CAN
v. NRC, 59 F.3d ~t 291-92, 292-93. The court remanded the matter to the
Commission for proceedings consistent with the court's opinion.
The Commission implemented CAN v. NRC, in part, by issuing CLI-9514, 42 NRC 130 (1995). In CLI-95-14, the Commission reinstated its pre1993 interpretation of its decommissioning policy. required the issuance of
a notice of opportunity for an adjudicatory hearing on the Yankee Rowe
decommissioning plan,2 held that YAEC may not conduct further "major"
decommissioning activities at Yankee Rowe until approval of a decommissioning
plan after completion of any required hearing, and directed YAEC to inform the
Commission within 14 days of the steps it is taking to come into compliance with
the reinstated interpretation of the Commission's decommissioning regulations.
CLI-95-14, supra.

III.
A.

DISCUSSION

The Licensee's Planned and Ongoing Activities Are Permissible,
Prior to Approval of a Decommissioning Plan, Under the
Commission's Pre·1993 Interpretation of Its Decommissioning
Regulations, and Thus Are Permissible Under CAN v. NRC and
CLI·95·14

Petitioners contest six of the seven activities they mention in the supplemental
petition on the ground that they do not constitute minor alterations to the facility,

2 Pursuanl 10 CLI-9S-14. a proceeding was commenced 10 offer an opponunily for hearing on me Ucensee's
decommissioning plan for Yankee Rowe. Pelitioners soughl intervention and a hearing. By an Order daled March
1.1996. me Alomic Safely and Ucensing Board denied Ihe requesl for inlervention and dismissed me proceeding.
Yankee Alomic Electric Company. LBP-96-2. By Order daled February 27. 1996. me Commission slayed any
order of me Board insofar as il may have me effecl of aUlhorizing decommissioning aClivilies Ihal were prohibiled
prior 10 approval of a decommissioning plan.
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and thus are not permissible before approval of a decommissioning plan under
the pre-1993 interpretation of the Commission's decommissioning regulations.
Specifically, Petitioners object to: (I) consolidation of sediment in the reactor
vessel; (2) removal of miscellaneous safety injection building equipment; (3)
installation of a temporary electrical system; (4) removal of pipe on the exterior
of the vapor container; (5) removal of main coolant system insulation; and (6)
installation of a temporary waste processing system. Petitioners do not object to
decontamination of the main coolant system. The Staff has also evaluated the
following five activities identified by the Licensee in its letters of January 29,
1996, February 16, 1996, and February 28, 1996: (I) preparation for decontamination of the main coolant system - removal of spool pieces; (2) removal of
miscellaneous equipment outside the vapor container bioshield wall; (3) removal
of primary auxiliary building tanks; (4) removal of turbine building insulation;
and (5) removal of spent fuel pool upender.
Under the Commission's pre-1993 interpretation of its decommissioning regulations, a licensee "may proceed with some activities such as decontamination,
minor component disassembly, and shipment and storage of spent fuel if the
activities are permitted by the operating license andlor § 50.59" prior to final
approval of a licensee's decommissioning plan,3 as long as the activity does not
involve major structural or other changes and does not materially and demonstrably affect the methods or options available for decommissioning or substantially
increase the costs of decommissioning. Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit I), CLI-90-8, 32 NRC 201, 207 n.3 (1990); Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CLI-91-2, 33
NRC 61, 73 n.5 (1991); and Sacramento Municipal Utility District (Rancho
Seco Nuclear Generating Station), CLI-92-2, 35 NRC 47, 61 n.7 (1992).
Activities such as normal maintenance and repairs, removal of small radioactive components for storage or shipment, and removal of components similar
to that for maintenance and repair also were permitted prior to approval of a
decommissioning plan under the Commission's pre-1993 interpretation of the
Commission's decommissioning regulations. See NRC Inspection Manual, ch.
2561, § 06.06 (Issue Date: 03120/92).4
Under the pre-1993 interpretation of the Commission's decommissioning
regulations, examples of activities that were conducted at various facilities under

3 Statement of Consideration. "General Requirements for Decommissioning Nuclear Faciliries." S3 Fed. Reg.
24.018.24.025·26 (June 27.1988).
4 "Examples of modificarions and activities. !hat are allowed during !he post·operational phase [the interval
berween permanent shutdown and the NRC's approval of the Ucensee's decommissioning plan) are (I) !hose
!hat could be performed under normal maintenance and repair activities. (2) removal of certain. relatively small
radioactive components. such as control·rod drive mechanism. control rods. and core internals for disassembly.
and storage or shipment. (3) removal of nonradioactive components and structures not required for safety in !he
post-operational phase. (S) shipment of reactor fuel offsire. and (6) activities related to sire and equipment radiation
and contamination characterization." rd.

113

a possession-only license, and which the Staff considered permissible before
approval of a decommissioning plan included:
Shoreham s
a. Core borings in biological shield wall
b. Core borings of the reactor pressure vessel
c. Regenerative heat exchanger removal and disassembly
d. Various sections of reactor water cleanup system piping cut out and removed to determine effectiveness of chemical decontamination processes
being used
e. Removal of approximately half of reactor pressure vessel insulation and
preparation for disposal
f. Removal of fuel support castings and peripheral pieces removed and
shipment offsite for disposal at Barnwell, 'South Carolina
g. Reactor water cleanup system recirculation holding pump removed and
shipped to James A. FitzPatrick Nuclear Power Plant
h. Control-rod drive pump shipped to Brunswick Nuclear Station
i. One full set of control-rod blade guides sold to Carolina Power and Light
Company
j. Control-rod drives removed, cleaned, and stored in boxes for salvage
k. Process initiated for segmenting and removing reactor pressure vessel
cavity shield blocks
I. Process initiated for removal of instrument racks, tubing, conduits, walkways, and pipe insulation presenting interferences for decommissioning
activities and/or removal of salvageable equipment
Fort St. Vrain 6
a. Control-rod drive and orifice assemblies and control rods removed from
core during defueling and shipped offsite for processing or disposal as
low-level waste
b. All helium circulators removed and shipped offsite for disposal
c. Core region constraint devices (internals) removed and approximately
one-half shipped offsite for disposal
d. About 50 core metal-clad reflector blocks (top layer of core) removed
and stored in fuel storage wells
e. Removal of remaining hexagonal graphite reflector elements, de fueling
elements, and metal-clad reflector blocks begun
f. Prestressed concrete reactor vessel (PCRV) top cross-head tendons and
some circumferential tendons detensioned

SSu Letter dated December II, 1991. from John D. Leonard. Jr.• Long Island Ughting Company, to U.s. Nuclear
Regulatory Commission, Docket No. 50-322.
6 Su Letter dated September 4. 1992. from Donald M. W=mbourg, Public Service Company of Colorado. to
the U.S. Nuclear RegUlatory Commission. Docket No. 50-267.
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g. Some detensioned tendons removed from PCRV
h. Work initiated to cut and remove PCRV liner cooling system piping
presenting interferences to detensioning of PCRV tendons, and
i. Asbestos insulation completely removed from piping under PCRV
In its letter of November 2, 1995, the NRC Staff identified certain activities,
although not proposed by the Licensee, which may not be conducted before
reapproval of a decommissioning plan. Those activities include dismantlement
of systems such as the main reactor coolant system, the lower neutron shield
tank, vessels that have significant radiological contamination, pipes, pumps and
other such components and the vapor container (containment). The Staff also
identified segmentation or removal of the reactor vessel from its support structure
as a major dismantlement not to be conducted until after the decommissioning
plan is reapproved.
Upon review ofthe supplemental petition and the Licensee's letters of January
29, 1996, February 16, 1996, and February 28, 1996, the Staff concludes that
the eleven planned and ongoing activities are permissible, prior to approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

1.

Consolidation of Sediment in the Reactor Vessel

This item is a decontamination activity. It involves flushing loose radioactive
material from the bottom of the reactor vessel (RV) and binding it in a solid mass
inside the RV, in a centralized volume and, thus, displacing the contamination
from the lower head of the vessel. This activity results in a large reduction of
external dose during later removal and shipping of the vessel, and in a reduction
of external dose to personnel who must perform day-to-day maintenance and
monitoring activities.
In view of the above, this activity is permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

2.

Removal of Miscellaneous Safety Injection Building Equipment

This activity entails the removal of mechanical and electrical equipment and
some seismic reinforcement that is no longer required in the Safety Injection
Building. The components involved in this activity are small, and constitute
a minor decommissioning activity. Similar activities were conducted at the
Shoreham plant prior to decommissioning plan approval. See items c, d, and
g, above. Accordingly, this activity is permissible prior to approval of a
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decommissioning plan under the pre-1993 interpretation of the Commission's
decommissioning regulations.

3.

Installation of a New Electrical System

This activity is not decommissioning. This activity is part of the Licensee's
overall project to enhance the safety of the spent fuel pool by establishing
independent systems dedicated to spent fuel pool reliability, and is consistent
with NRC Bulletin 94-01, "Potential Fuel Pool Draindown Caused by Inadequate
Maintenance Practice at Dresden Unit I" (April 14, 1994). Installation of
the new electrical system involves installation of power supply and switching
capability to the previously installed electrical conduit, which conduit installation
the Staff found to be permissible prior to approval of a decommissioning plan.
See DD-96-1, Section III.A.?
Accordingly, this activity is permissible before approval of a decommissioning plan under the pre-1993 interpretation of the Commission's decommissioning regulations.
4.

Removal of Pipe on the Exterior of the Vapor Container

These pipe lines are located outdoors beneath the vapor container and are
in secondary-side systems, such as piping carrying steam from the secondary
side of the steam generator to the turbine. Because this involves the removal
of piping from the secondary side, it is not a major decommissioning activity.
Similar activities were conducted at the Shoreham plant (see items d and g,
above) and at the furt St. Vrain plant (see item b, above) prior to approval of
the decommissioning plans.
In view of the above, this activity is permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

s.

Removal of Main Coolant System Insulation

This insulation will not be removed until after the decontamination of the
main coolant system. This insulation is not a major component and its removal
is, therefore, not a major decommissioning activity. Similar activities were
conducted at the Shoreham plant (see item e, above) and at the Fort St. Vrain
plant (see item i, above) prior to approval of the decommissioning plans.
In view of the above, this activity is permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.
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6.

Installation of a Temporary Waste Processing System

This activity is not decommissioning. It is permitted by the Defueled Technical Specifications, an appendix to the POL. The activity involves installation
of a liquid waste processing system designed to process spent fuel pool water
by removing contaminants. The activity will increase assurance of satisfactory
long-term operation of the spent fuel pool and is, therefore, a safety enhancement.
In view of the above, this activity is permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

7.

Preparation for Decontamination of the Main Coolant System Removal of Spool Pieces

This is a decontamination activity that involved the removal of eight spool
pieces, and was completed in February 1996. It was part of an ongoing project,
preparation of pipe flanges for the chemical decontamination of the main coolant
system.
Because this action is in preparation for decontamination and without which
decontamination could not proceed, this activity is permissible. Decontamination is permissible, before approval of a decommissioning plan, under the pre1993 interpretation of the Commission's decommissioning regulations. In any
event, the petition, insofar as it can be inferred to request action in this matter,
is moot.

8.

Removal of Miscellaneous Equipment Outside the Vapor Container
Bioshield Wall

This activity involved the removal of heating and ventilating equipment from
the Vapor Container, and was completed in mid-February 1996. The components
removed are minor and do not constitute a major decommissioning activity.
Similar activities were conducted at the Shoreham plant prior to approval of the
decommissioning plan. See items c and d, above.
Accordingly, this activity is permissible, before approval of a decommissioning plan, under the pre-1993 interpretation of the Commission's decommissioning regulations. In any event, the petition, insofar as it can be inferred to request
action in this matter, is moot.
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9.

Removal of Primary Auxiliary Building Tanks

This activity involves the removal of four low-pressure or drain tanks from
the primary auxiliary building, because they are not needed to support operation
of the spent fuel pool. Two of the tanks were removed during February 1996.
Similar activities were conducted at the Shoreham plant prior to approval of
the decommissioning plan. See items c, d, and g, above. This is not a
major decommissioning activity because the removed equipment involves minor
components.
In view of the above, this activity is permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

10.

Removal of Thrbine Building Insulation

This is an ongoing activity involving the removal of non-radioactive material
from a noncontaminated area of the plant. This is not a decommissioning
activity.
Accordingly, this activity is permissible, before approval of a decommissioning plan, under the pre-1993 interpretation of the Commission's decommissioning regulations.
11.

Removal of Spent Fuel Pool Upender

This device was used during reactor operations to transfer fuel, during reload
outages, into the vapor container. The upender is not needed to support storage
of fuel in the spent fuel pool. The upender is not a major component or structure
and, therefore, this is not a major decommissioning activity. Similar activities
were conducted at the Shoreham plant (see items d and f, above) and at Fort St.
Vrain (see item a, above) prior to approval of the decommissioning plan.
In view of the above, this activity is permissible, before approval of a
decommissioning plan, under the pre-1993 interpretation of the Commission's
decommissioning regulations.

B.

The Eleven Ongoing and Planned Activities Will Neither Individually
nor Collectively Substantially Increase the Costs of Decommissioning

YAEC estimates the cost of the six activities contested by Petitioners and the
five additional planned and ongoing activities to be approximately $6.0 million.7
YAEC estimates the cost of the previously contested five activities to be $6.5
7 Su NRC Letter from Russell A. Mellor. YAEC. to Morton B. Fairtile. NRC. dated February 28. 1996.
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million. See 00-96-1, Section m.B. The total cost of aU activities that have been
evaluated by the Staff is approximately $12.5 million or 3.4% of the estimated
$368.8 million total decommissioning cost. It would be speculative to conclude
that the decommissioning method proposed by Petitioners, SAFSTOR, would be
less expensive. Moreover, there is no evidence that the combined activities will
give rise to consequences that will increase the total cost of decommissioning.
Thus, the Staff concludes that there is no evidence the combined activities will
substantially increase the costs· of decommissioning.

C.

The Activities Contested by Petitioners Will Neither Individually nor
Collectively Demonstrably Affect the Methods or Options Available
for Decommissioning

As the Staff explained in 00-96-1, the criteria for determining whether
the Licensee's planned and ongoing activities will demonstrably affect the
methods or options available for decommissioning have not been well defined.
Ouring review of the petition and the supplemental petition, the NRC Staff
has continued to examine the question of whether the Licensee's activities will
demonstrably affect the methods or options available for decommissioning. In
this case, the Staff has now also compared the radiation dose involved in the
contested activities with the radiation doses estimated for decommissioning of
the Licensee's facility. This is because, under Petitioners' theory regarding
the choice of the decommissioning option, as we understand it, it seems that
adoption of a different decommissioning option would most likely be required
to reduce dose.
The Licensee estimates that the radiation dose involved in the six activities
contested by the supplemental petition is 23.6 person-rem.8 The Licensee estimates that the radiation dose involved in shipment oflow-Ievel radioactive waste,
contested in the petition, is 17 person-rem.9 The Licensee estimates that the radiation dose involved in the other four activities contested by the petition is 24.7
person-rem. 1D Accordingly, the radiation dose involved in all activities contested

8The Ucensee estimates the radiation dose to be 13.8 person-rem for consolidation of sediment in the Reactor
Vessel; 0.4 person-rem for removal of miscellaneous Safety Injection Building equipment; 0.5 person-rem for
installation of a temporary electrical system; 0.4 person-rem for removal of pipe on the exterior of the Vapor
Container, 7.7 person-rem for removal of main coolant system insulation; and 0.8 person-rem for installation of
a temporary waste processing system. Su Letter dated February 28. 1996. from Russell A. Mellor. YAEC, 10
Monon B. Fainile. NRC.
9 Su Letter dated February 21.1996. from K. J. Heider. YAEC.to Monon B. Fairtile. NRC.
I°The Ucensee estimates the radiation dose to be 4 person-rem for fuel chute isolation and negligible for spent
fuel pool electrical conduit installation. Su Letter dated February 21. 1996. from K. J. Heider. YAEC, to Monon
B. Fainile. NRC. The Staff estimates the radiation dose to be 19.7 person-rem from completion of removal of
the remaining portions of the upper neutron shield tanle, and 1.0 person-rem from removal of component cooling
water system pipes and components and spent fuel cooling system pipes and components based on a telephone
conversation with the Ucensee on March IS. 1996.
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by Petitioners is approximately 65.3 person-rem. Thus, the estimated dose from
the contested activities is less than 10% of the total 755 person-rem estimate
for total radiation exposure from decommissioning Yankee Rowe. 1I The Staff
estimates that the remaining estimated dose from decommissioning activities
at Yankee Rowe is, at the most, approximately 358 person-rem,l2 Thus the
estimated dose from the activities contested by Petitioners is approximately
18.3% of the remaining dose from decommissioning the facility.13 Accordingly,
the Staff concludes that the contested activities will not demonstrably affect the
methods and options available for decommissioning.
It is not possible to determine with precision how much of the 65.3 personrem involved in the contested activities might be avoidable by using the
SAFSTOR option, i.e., by delaying completion of those activities for several
decades to allow for radioactive decay. But even if the entire 65.3 person-rem
could be counted ~s part of the potential SAFSTOR dose savings (an unlikely
situation), the SAFSTOR dose savings still available is substantially more than
the 65.3 person-rem "lost" by carrying out the contested activities now. Thus,
even in an unlikely worst case, the SAFSTOR option would be substantially
preserved. Accordingly, the Staff concludes that the contested activities will not
demonstrably affect the methods and options available for decommissioning.
In sum, the NRC Staff will not take action to halt relatively minor YAEC
activities, many of which are closely similar to ones allowed at Shoreham and
Ft. St. Vrain, where there is no evidence that these activities are consuming a
significant portion of the remaining radioactive dose at Yankee Rowe. In the
Staff's judgment, the prohibition against dismantling major systems, such as the
reactor vessel and other reactor components with substantial contamination,I4
sufficiently preserves the possibility of ultimately moving to the SAFSTOR
option, should that be the result of the still-pending challenge to YAEC's
decommissioning plan.

II Su Order Approving Ihe Decommissioning Plan and AUlhorizing Decommissioning of Facilily (Yankee Nuclear
Power Slalion). "Environmenlal Assessmenl by Ihe U.S. Nuclear Regulalory Commission Relaled 10 Ihe Requesl
10 Aulhorize Facilily Decommissioning." al 22.
12To estimate Ihe remaining dose from decommissioning. Ihe Slaff SUblraCled. from Ihe 755 person-rem eSlimale
for 101a1 alloned dose. Ihe personnel exposures reported for calendar years 1993. 1994. and 1995. or 163. 156. and
78 person-rem, respeClively. Su "Personnel Exposure Report by Duly Funclion and 10 CFR 20.407 Personnel
Moniloring Report," daled December 31. 1993. December 31. 1994. and December 31, 1995. The resuhing
eslimale of approximalely 358 person-rem may be an undereslimale of Ihe remaining available exposure. Some of
Ihe dose from 1993 includes nondecommissioning aclivilies and some of Ihe dose from Ihe conlesled aclivilies was
Incurred during calendar year 1995. bUI should nOI be counled as expended for purposes of eslimaling remaining
dose.
13 00-96-1 compared Ihe dose from Ihe conlesled shipping aClivily 10 Ihe 10lal radiation exposure from decommissioning. su SeCIion III.B.9. II is. however. preferable 10 use Ihe more sophislicaled approach of comparing
dose from conlesled activities 10 Ihe remaining radialion exposure from decommissioning. Nonelheless. under
bOlh approaches Ihe Slaff concludes Ihal Ihe cOnlesled aclivilies will nol demonslrably affecl Ihe oplions and
melhods available for decommissioning.
14 Su teller daled November 2. 1995. from Morton B. FairtiJe. NRC. 10 James A. Kay. YAEC.
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IV.

CONCLUSION

For the reasons given above, Petitioner's request to prohibit six activities
is denied. Those activities, plus an additional five activities identified by
the Licensee as planned or ongoing, are permissible prior to approval of a
decommissioning plan under the pre-1993 interpretation of the Commission's
decommissioning regulations.
As provided by 10 C.F.R. § 2.206(c), a copy of this Decision will be filed with
the Secretary of the Commission for the Commission's review. The Decision
will become the final action of the Commission 25 days after issuance, unless
the Commission on its own motion institutes review of the Decision within that
time.
FOR THE NUCLEAR
REGULATORY COMMISSION
William T. Russell, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville. Maryland.
this 18th day of March 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Shirley Ann Jackson, Chairman
Kenneth C. Rogers
Greta J. Dicus

Docket No. 50-029
(For Relief Under
10 C.F.R. §2.206)

In the Matter of

YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station)

April 1, 1996

The Commission reviews, sua sponte, the denial by the Director of the Office of Nuclear Reactor Regulation, under 10 C.F.R. § 2.206, of two emergency
motions filed by Petitioners challenging activities by the Licensee in decommissioning the Yankee Nuclear Power Station. These petitions follow the Commission's reinstatement of its pre-1993 interpretation of NRC decommissioning
regulations, which prohibit a licensee from undertaking "major" decommissioning activities pending NRC approval and prior to the opportunity for a hearing.
The Commission affirms the Director's Decisions, finding no abuse of
discretion. The Commission issues this Memorandum Opinion to describe
the reasons why it has decided not to disturb the Director's denial Qf the two
petitions. The two decisions now become final agency action in this matter.

NRC:

SUPERVISORY AUTHORITY

The Commission retains plenary authority to review Director's decisions. 10
C.F.R. § 2.206(c)(1).
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NRC:

SUPERVISORY AUTHORITY

NRC regulations specifically provide that the Commission will not entertain
appeals from the Director's decision, see 10 C.F.R. § 2.206(c)(2) (1995); however, the Commission may undertake sua sponte review of each denial of a
2.206 petition to ensure that the Director has not abused his discretion. See 10
C.F.R. § 2.206(c)(I) (1995).

NRC:

AUTHORITY

If the Commission takes no action to reverse or modify a Director's decision
within twenty-five (25) days of issuance of the decision, it becomes final agency
action. 10 C.F.R. § 2.206(c)(1).

NRC:

AUTHORITY

The Commission can extend the sua sponte review time to consider whether
it will take review of a Director's decision.

NRC:

HEALTH AND SAFETY RESPONSIBILmES

Where there is no evidence that potential small occupational exposures will
violate Commission regulations in 10 C.F.R. Part 20, the Commission cannot
find public health and safety hazards justifying an enforcement action to halt a
licensee's decommissioning activities.

NRC:

DECOMMISSIONING

It is clear from past Commission statements and from prior NRC Staff practice
that some "preliminary" or "minor" activities have always been permitted in
advance of NRC approval of a decommissioning plan.

NRC:

DECOMMISSIONING

Although the Commission did not explicitly limit, in its Statement of Considerations accompanying the 1988 decommissioning rule changes, the scope of
decontamination allowed, it is clear that a licensee may not complete decommissioning prior to NRC approval by simply "decontaminating" the entire facility.
But, it is equally clear that some decontamination is allowed.
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NRC:

DECOMMISSIONING

While the Commission has not had occasion to define tenns such as "major"
dismantling in prior contested decommissioning cases, such as Shoreham and
Rancho Seco, the Commission has consistently contemplated that a licensee
could conduct a range of activities that were not "major" in advance of
decommissioning plan approval.

NRC:

DECOMMISSIONING

Actual pre-1993 practice at shutdown plants was the undertaking of some
minor disassembly and decontamination prior to decommissioning plan approval,
and the NRC elected not to interfere with those activities.

REGULATIONS:

INTERPRETATION

Agency practice, of course, is one indicator of how an agency interprets its
regulations. See Power Reactor Development Co. v. International Union. 367
U.S. 396, 408 (1961).

NRC:

DECOMMISSIONING

The NRC's Statement of Considerations for the 1988 decommissioning rule
and its pre-1993 decisions and practice contemplated that a licensee would
be able to conduct some minor or preliminary work prior to approval of a
decommissioning plan. Clearly, however, at some point such work is no longer
"minor" or may vitiate decommissioning alternatives. At that point a licensee
must cease work pending NRC approval of the decommissioning plan following
any hearing that has been requested on the plan.

NRC:

DECOMMISSIONING

Further Commission action to develop and enforce more precise guidelines
on what activities can or cannot be done prior to decommissioning plan approval
would not be an effective use of limited NRC resources, based on a single case
and given the likely issuance in the near future of a new decommissioning rule.

NRC:

DECOMMISSIONING

Where the estimated person-rem exposure from a licensee's minor decommissioning activities represents a reasonably small portion of the total estimated
dose originally available for possible SAFSTOR treatment, the undertaking of
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those decommissioning activities does not compromise a meaningful SAFSTOR
option or the hearing process in which petitioners are participating.

NRC:

DECOMMISSIONING

The Commission will halt decommissioning activities, "minor" or not, that
individually or cumulatively threaten the continued viability of the SAFSTOR
decommissioning alternative when it is the subject of an adjudicatory hearing.

MEMORANDUM AND ORDER
I.

INTRODUCTION

This matter is before the Commission on sua sponte review of two Director's
Decisions issued by the Director of the Office of Nuclear Reactor Regulation
under 10 C.F.R. § 2.206 (1995). These two decisions are DD-96-1, 43 NRC 29
(1996), and DD-96-2, 43 NRC 109 (1996), as a supplement to DD-96-1. These
decisions were in response to two pleadings' filed by the Citizens Awareness
Network and the New England Coalition on Nuclear Pollution (collectively
"Petitioners"), who have challenged the plan by which the Yankee Atomic
Electric Company ("YAEC") proposes to decommission the Yankee Nuclear
Power Station ("Yankee NPS"), located near Rowe, Massachusetts. YAEC has
an NRC license to possess, but not operate, the Yankee NPS facility.
We referred both pleadings to the Staff for consideration under section 2.206.
See Unpublished Orders in this docket dated January 23, 1996, and February
IS, 1996. In the latter order we also declined to reverse the Staff's denial
of emergency relief, dated February 2, 1996, which had been requested in the
Petitioners' first pleading and the denial of which had been challenged in the
Petitioners' second pleading.2 In both orders we stated that we retained plenary
authority to review the Director's Decisions, see 10 C.F.R. § 2.206(c)(1), and
that we would take appropriate action if we found that our regulations were
being violated.

'"Emergency Motion for Compliance with First Qrcuit Opinion." dated January 11. 1996; "Motion for Exercise
of Plenary Commission Authority to Reverse NRC Staff 2.206 Decision. and Renewed Emergency Request for
Compliance with Circuit Court Opinion," dated February 9. 1996. We will cite these pleadings as "Petitioners'
Emergency Motion" and "Petitioners' Renewed Emergency Motion." respectively.
21n the second order. dated February 15th, we directed YAEC to provide at least 2 weeks' advance notice before
engaging in any of the activities identified by Petitioners. YAEC promptly advised the Staff and Petitioners that
it sought to start several of the activities. On March I. 1996. the Staff issued a lener finding that these activities
were permissible under the pre.I993 interpretation of the regulations and finding no reason 10 lalee emergency
action to prevent these activities.
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After due consideration, we have decided not to reverse or modify the
Director's Decisions. But because of the novel nature of this case, we have
decided to issue this Memorandum Opinion describing the reasons why we have
decided not to disturb the Staff's denial of Petitioners' requests for relief.

II.

BACKGROUND

The background of this controversy is set out at length in both the Director's
Decisions and in prior Commission decisions and need not be repeated here.
Suffice it to say that as a result of a decision by the U.S. Court of Appeals
for the First Circuit, the Commission reinstated its pre-1993 interpretation of
its decommissioning regUlations. See generally Yankee Atomic Electric Co.
(Yankee Nuclear Power Station), CLI-95-14, 42 NRC 130 (1995). Under
the reinstated interpretation, YAEC is prohibited from undertaking "major"
decommissioning activities pending NRC approval - after an opportunity for
a hearing - of YAEC's proposed decommissioning plan for the Yankee NPS.
See generally 42 NRC at 136.
The Petitioners alleged that YAEC is conducting activities that not only are
"major" but also would foreclose the SAFSTOR option, thereby negating their
right to a hearing on the proposed decommissioning plan. The Petitioners then
identified five YAEC actions in their first pleading and seven YAEC actions
in their second pleading that they allege are outside the scope of the pre-199"
interpretation of the regulations. See generally Petitioners' Emergency Motion
at 13; Petitioners' Renewed Emergency Motion at 13.
Upon review, the Director determined that the activities identified by Petitioners' pleadings were within the scope of activities that were permissible
under the pre-1993 interpretation of the NRC's decommissioning regulations.
See DD-96-1. 43 NRC at 38-47; DD-96-2, 43 NRC 115-17. In addition, the
Director found that five additional activities either proposed or already completed by YAEC were also permissible under the pre-1993 interpretation of the
decommissioning regulations. See DD-96-2, 43 NRC 117-18. Accordingly, the
Director declined to take enforcement action ordering YAEC to cease the ongoing contested activities or to impose sanctions against YAEC for those actions
already completed. DD-96-1, 43 NRC at 49; DD-96-2, 43 NRC at 121.

III.

COMMISSION REVIEW OF DIRECTOR'S DECISIONS

While our regulations specifically provide that the Commission will not
entertain appeals from the Director's decision, see 10 C.F.R. § 2.206(c)(2)
(1995), the Commission may undertake sua sponte review of each denial of
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a 2.206 petition to ensure that the Director has not abused his discretion. See
10 C.F.R. § 2.206(c)(1) (1995). If the Commission takes no action to reverse
or modify the Director's Decision within twenty-five (25) days of issuing the
decision, it becomes final agency action. [d. Here, to allow us to review these
two Director's Decisions together, we have extended the slla sponte review
period for DD-96-1 for a brief period. 3

IV.
A.

ANALYSIS

The Contested Activities Do Not Constitute a Threat to the Public
Health and Safety

The Petitioners do not allege in either pleading that the contested activities
constitute an imminent threat to the public health and safety. Moreover, it is
clear from a review of the two Director's Decisions that the only potential
radiation doses could come from small occupational exposure in the plant and
from shipment of low-level waste to a disposal facility. There is no evidence
that these exposures will violate Commission regulations in 10 C.F.R. Part 20,
which specifies maximum limits for public and occupational exposure, or cause
any imminent or substantial health and safety hazard. Accordingly, we find no
public health and safety hazard justifying an enforcement action haIting YAEC's
activities.

B.

The Director's Decisions Are Reasonable

One problem that faced the Director in considering the contested activities
was the absence of clear prior Commission guidance on what specific activities
are permissible prior to approval of a decommissioning plan. But it is clear
from past Commission statements and from prior NRC Staff practice that some
"preliminary" or "minor" activities have always been permitted in advance of
NRC approval of a decommissioning plan.
First, the Statement of Considerations accompanying our 1988 decommissioning rule changes explicitly allowed licensees to "proceed with some activities such as decontamination [and] minor component disassembly . . . if those
activities are permitted by the . . . license and/or § 50.59." 53 Fed. Reg. 24,01 8,
24,026 (June 27, 1988). However, we did not define the word "minor" and we
did not place any explicit limit on the scope of ·'decontamination." Clearly, a
licensee may not complete decommissioning prior to approval of a decommis3 Su Unpublished Order in this Dockt. dated March 18. 1996; Unpublished Order in this Dockt dated March
25, 1996. These extensions were necessary because the review period for D0-96-1 would otherwise have expired
on March 18, the same day thaI D0-96-2 was Issued.
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sioning plan by simply "decontaminating" the entire facility. But it is equally
clear that some decontamination is allowed.
Second, while our pre-1993 guidance directed licensees to refrain from actions that would "materially and demonstrably" affect decommissioning options
or "substantially increase" decommissioning costs, Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), CLI-90-S, 32 NRC 201, 207 n.3
(1990), we never have had occasion to define these terms. Likewise, while we
held that "major dismantling and other activities that constitute decommissioning must await NRC approval of a decommissioning plan[,l" see Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-2, 33 NRC
61,73 n.5 (1991); Sacramento Municipal Utility District (Rancho Seco Nuclear
Generating Station), CLI-92-2, 35 NRC 47, 61 n.7 (1992), we never have had
occasion to define further what these phrases mean.4 But one thing is apparent: The Commission consistently contemplated that a licensee could conduct
a range of activities that were not "major" in advance of decommissioning plan
approval.
Third, as the Director has stressed, actual pre-1993 practice at shutdown
plants such as Shoreham and Fort St. Vrain was to undertake some minor
disassembly and decontamination prior to decommissioning plan approval. See.
e.g., DD-96-1, 43 NRC at 35-37; DD-96-2, 43 NRC at 113-15. The NRC saw
no problem with such activities and elected not to interfere with them. The
Director found that many of the activities reviewed in DD-96-1 and DD-96-2
are quite similar to the activities that the NRC did not halt in those earlier cases.
See. e.g., DD-96-2, 43 NRC at 116. Agency practice, of course, is one indicator
of how an agency interprets its regulations. See Power Reactor Development Co.
v. International Union. 367 U.S. 396, 408 (1961); see also Martin v. OSHRC,
499 U.S. 144, 156-57 (1991).
In sum, the Statement of Considerations for the 1988 decommissioning rule
and our pre-1993 decisions and practice contemplated that a licensee would
be able to conduct some minor or preliminary work prior to approval of a
decommissioning plan. Clearly, however, at some point such work is no longer
"minor" or may vitiate decommissioning alternatives. At that point a licensee
must cease work pending NRC approval of the decommissioning plan following
any hearing that has been requested on the plan.
Given this state of affairs, we conclude that the activities reviewed in
the two decisions before us today may reasonably be viewed as within the
scope of activities that are permissible under the pre-1993 interpretation of our
regulations. The overall scope of the contested activities does not constitute

4 Of our two prior contested decommissioning cases. one (Shoreham) was settled before the scope of dismantling
became a serious issue while in the other (Rancho Seco). the licensee chose SAFSTOR. Thus. defining these tenns
has never been required.
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so large a portion of the overall decommissioning project that it compromises
the decommissioning plan approval procedures. See Part C, infra. And, as
the Oirector explained, these activities (individually and collectively) are quite
minor and, indeed, very similar to those undertaken at Shoreham and Fort St.
Vrain under the pre-1993 interpretation of the decommissioning regulations.
Further Commission action now to fine-tune the process would require
development and enforcement of more precise guidelines on what activities can
or cannot be done prior to decommissioning plan approval. But this would
not be a sensible allocation of limited agency resources, given (1) the alreadycompleted activities at Yankee NPS (during the time prior to the court of
appeals decision and the Commission's response to it in CLI-95-14), and (2)
the posture of the adjudication (with a Licensing Board decision dismissing
Petitioners' contentions now on appeal to the Commission), and (3) the likely
issuance in the near future of a new Commission rule substantially altering the
process accompanying decommissioning.' We are loath to expend additional
Commission and Staff resources on a single case that raises no imminent public
health and safety concerns. Such limited agency resources are far better used
elsewhere, such as overseeing currently operating plants.
Thus, the Commission sees no need to second-guess the Staff's reasonable
judgments in the peculiar circumstances of this case.

C.

Despite the Denial of Relief, Major Decommissioning Activities
Await Approval of the Decommissioning Plan

Neither DD-96-1 nor DD-96-2 relaxes the strict guidelines issued by the Staff
to YAEC in the aftermath of CLI-95-14. Those guidelines expressly prohibit
YAEC from dismantling those major systems or components still remaining at
Yankee NPS, such as the main reactor coolant system, the lower neutron shield
tank, and the reactor vessel itself. See Letter from Morton B. Fairtile, NRC,
to James A. Kay, YAEC (Nov. 2, 1995). The Director reaffirmed those strict
guidelines in his most recent decisions. See OD-96-1, 43 NRC at 35; OD-96-2,
43 NRC at 115, 120.
As the Director indicated in DO-96-2. the estimated dose from the YAEC
activities that Petitioners contested in their Emergency Motion and Renewed
Emergency Motion is approximately 65.3 person-rem, while the total estimated
dose from all remaining decommissioning activities (prior to the start of the

5 The Commission is currently assessing public comments on a proposed new decommissioning rule. Su 60 Fed.
Reg. 37,374 (July 20. 1995).
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contested activities) was approximately 358 person-rem.6 As the Director also
pointed out, it is not at all clear how much of the 65.3 person-rem might be
avoided even if YAEC and the NRC ultimately were to embrace the Petitioners'
preferred SAFSTOR option. In our judgment, 65.3 person-rem represents a
reasonably small portion - approximately 18% - of the total dose originally
available for possible SAFSTOR treatment and, therefore, the contested activities
do not compromise a meaningful SAFSTOR option or the hearing process in
which Petitioners are participating.'
In short, despite the various minor activities YAEC has undertaken, a
substantial portion of the remaining facility remains available for possible
application of the SAFSTOR option, should that be the result of the Petitioners'
challenge to YAEC's proposed decommissioning plan. Accordingly, we cannot
accept Petitioners' claim that their hearing rights will be "eviscerate[d]," See
Emergency Motion at 19, if YAEC conducts the contested activities.

D.

Future YAEC Activities

For the reasons stated above, we agree with the Director that the activities
he has found permissible may reasonably be termed "minor." In addition, they
do not compromise decommissioning alternatives because they affect only a
relatively small portion of the estimated remaining radioactive dose inventory.
But it is also true that an accumulation of "minor" activities could so eviscerate
the SAFSTOR option that a halt would be necessary.

6 Su 00-96-2. 43 NRC at 120 n. I 2. for an explanation of the 358 person-rem estimate. Su aho note S. infra.
These numbers are based upon YAEC's submissions and are used here for enforcement purposes only. Petitioners
contest some of these numbers in the adjudicatory proceeding now on appeal and our use of these numbers does
not indicate in any way that we have prejudged that dispute. Similarly. any mention of SAFSTOR and OECON in
this Order is not meant to prejudge any of the issues related to the YAEC's choice of decommissioning options.
'The situation is complicated by Petitioners' recently tiled ''Third Request for Immediate Stay of Unlawful
Decommissioning Activities and Renewed Emergency Request for Compliance with Circuit Court Opinion" (March
18, 1996). This pleading challenges a number of YAEC activities that Petitioners previously did not challenge.
YAEC estimates that the radiation exposure involved in the newly contested five activities to be approximately 3S.s
person-rem: 21.6 person-rem in preparation for decontamination of the main coolant system; O.S person-rem in
removal of miscellaneous equipment outside the vapor container bioshield wall; S.4 person-rem in removal of the
primary auxiliary building tanles; 0.7 person-rem in removal of the spent fuel pool upender; and 7.3 person-rem
in decontamination of the main coolant system. Su Letter dated February 28, 1996, from Russell A. Mellor.
YAEC. to Morton B. Fairtile. NRC. Accordingly, all of the activities now contested by the Petitioners involve a
total of 100.8 person-rem, or approximately 28%, of the 358 person-rem in radiation exposure estimated for the
remaining decommissioning activities.
With the exception of the decontamination of the main coolant system, the newly challenged activities were
evaluated in 00-96-2 Su 00-96-2. 43 NRC at 117-18. The Director did not address this activity in 0096-2 because Petitioners expressly stated that "decontamination of the Main Coolant system ••• appears to be
permitted by the 1988 decommissioning rule." S~~ Petitioners' Renewed Emergency Motion at 13. This activity
involves the Hushing of pipes to remove materials contaminated with radiation from the inner surfaces of these
components and is plainly the kind of minor decontamination permissible under the pre- I 993 interpretation of our
regulations. Su 00-96-1, 43 NRC at 33, 35 n.l. to these c:ircumstances, and in view of the lateness of Petitioners'
change of position, we see no reason to refer the matter to the NRC Staff for yet another 2.206 dec:ision. Su aho
note 9, infra.
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It is our understanding from our Staff that YAEC currently plans no further
"minor" activities (with radioactive dose consequences) beyond those found permissible in the Director's Decisions. This understanding supports the conclusion
that the SAFSTOR option remains viable pending final approval ofYAEC's decommissioning plan. Should this understanding prove false, and YAEC propose
additional activities, "minor" or not,8 that individually or cumulatively would
threaten the continued viability of SAFSTOR, the Commission stands ready to
call a halt to such activities.9

v.

CONCLUSION

We hereby review and affirm 00-96-1 and 00-96-2, both of which now
become final agency action. Commissioner Dicus has abstained from this
decision and provided a separate statement which is attached.
It is so ORDERED.
For the Commission
JOHN C. HOYLE
Secretary of the Commission
Dated at Rockville, Maryland,
this 1st day of April 1996.

8The Commission expects YAEC 10 provide al leasl 2 weeks' advance nOlification 10 bOlh the Slaff and the
Petilionen if it intends 10 undertake any additional activities prior 10 decommissioning plan approval.
9 As nOIed. Pelitionen recenlly filed a third pleading. 38 pages long. which appears 10 challenge the same
YAEC activilies addressed in the two Direclor's Decisions. Stt Pelilioners' "Third Requesl for Immediale Slay
of Unlawful Decommissioning Activities and Renewed Emergency Requesl for Compliance with Circuit Coun
Opinion." dated March 18. 1996. Because Petitionen' "Third Requesl" raises issues already decided (albeil with
some revised argumentation). il is denied Stt also nOle 7, supra.
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SEPARATE STATEMENT OF COMMISSIONER DICUS
Given the extensive and lengthy litigative and technical history of this
proceeding, the multiple technical issues involved in the current Order in this
proceeding, and my relatively short time with the Commission, it would take
me some time to become fully informed and act upon the issues in this Order,
unlike several procedural issues in this proceeding on which I have previously
participated. Because I would view it as a disservice to both Petitioners and the
Licensee in this proceeding to delay a final decision on the Director's Decisions
being addressed in the current Order, I have determined to abstain from voting
on this particular Order.
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NUCLEAR REGULATORY COMMISSION
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Docket No. 50-458-0LA
(ASLBP No. 93-6SD-04-0LA)

In the Matter of

GULF STATES UTILITIES
COMPANY, et sl.
(River Bend Station, Unit 1)

March 29, 1996

The Licensing Board grants a motion of the bankruptcy trustee of the
Intervenor, Cajun Electric Cooperative, to tenninate its litigation, without
prejudice, contesting a license amendment requested by Gulf States Utilities.

TERMINATION OF PROCEEDINGS:
PREJUDICE

TERMINATION WITHOUT

Under Rule 41 of the Federal Rules of Civil Procedure, a voluntary dismissal
of a court action is generally without prejudice to the action being reinstituted
at a later date. Although there is no provision in the Commission's Rules of
Practice that corresponds to the voluntary dismissal procedure in Rule 41, the
Board found that those provisions were applicable in this case, especially since
the public interest theoretically would be served if Cajun could later establish
that additional financial assurances were needed. Moreover, the Board found
that it was unfair to impose a fonn of punishment, such as a bar of future action,

-nus opinion was inadvertently omitted from the March Issuance.
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against an Intervenor whose decisions were being directed by a person (the
bankruptcy trustee) with legal responsibilities other than those that supported
the original petition.

MEMORANDUM AND ORDER
(Grant of Motion to Terminate Proceeding)
BACKGROUND
On January 25, 1996, Ralph R. Mabey, the court-appointed Bankruptcy
Trustee ("Trustee") for Intervenor Cajun Electric Power Cooperative, Inc. ("Intervenor"), filed with this Board a "Withdrawal of Contention and Motion for
Termination of Hearing" (''Trustee's Motion")} The Motion seeks to withdraw
the Intervenor's only contention and to terminate its litigation contesting a license amendment requested by Gulf States Utilities Company for its River Bend
Station nuclear reactor. 2 The Motion seeks termination of the proceeding "without prejudice."
The NRC Staff supports the Trustee's motion insofar as it withdraws the
admitted contention and asks that the hearing be terminated. However, the Staff
takes exception to the Trustee's request that the contention be withdrawn without
prejudice. The Staff does not believe that the Trustee can withdraw Cajun's
contention without prejudice "given the posture of the proceeding before the
Licensing Board.") The Staff would have the Board dismiss the proceeding with
prejudice.
In support of his request to withdraw Contention 2 without prejudice, the
Trustee states that Cajun
is not withdrawing its Petition to Intervene, as amended and supplemented, or any of the
other issues, matters or contentions contained therein . . . .
••• Cajun continues to have concerns about EOI's lack of financial qualifications,
although the Trustee does not wish to litigate the safety contention at this t:me. Withdrawal
without prejudice is the standard at this Commission. Su Mississippi Powtr and Light Co.
(Grand Gulf Nuclear Station, Units I and 2), LBP-73-4I, 6 AEC 1057 (1973) . . . .
The Trustee requests that the ASLB terminate the hearing proceeding. Since Contention 2
is the only contention and Cajun is the only intervenor, withdrawal should bring this hearing
proceeding to an end ..•• Since the Staff has advocated against Cajun's safety contention,

IOn February 9, 1996. the Trustee filed a Supplement 10 Withdrawal of Contention and Motion for Termination
of Hearing thaI confirmed his BurhOriry 10 act on behalf of Cajun in this proceeding.
2 For rhe complele background in this proceeding. see rhis Board's decision on intervention reported in LBP·94-3,
39 NRC 31 (1994).
)NRC Staff Response 10 Chapter II Trustee's Morion for Termination of Hearing. February 14, 1996 ("Staff
Response") all.

136

no party remains which could assume Contention 2. Therefore. a hearin[g] [sic] on Cajun's
Contention 2 would serve no purpose at this time.

Trustee's Motion at 7.
Countering the Trustee's position, the Staff argues that dismissal of the
Intervenor's contention without prejudice is somehow beyond the Board's
jurisdiction, which the Staff insists is limited to "considering Cajun's petition for
intervention and rendering a decision on any contentions that might be admitted."
Staff Response at 2. The Staff says Grand Gulf, relied upon by the Intervenor,
is not apposite because that proceeding apparently continued after the intervenor
in question withdrew its contention. The Grand Gulf Licensing Board ruled that,
following a voluntary withdrawal, an intervenor may reinstitute its intervention
upon "good cause shown," the same standard as that for untimely intervention
found under 10 C.F.R. § 2.714(a). In other words, in an operating license
proceeding, the intervenor, upon good cause shown, could again intervene in
the ongoing proceeding. However, the Staff reiterates that "[t]his proceeding
will not be an ongoing proceeding once the Trustee's contention is withdrawn."
rd. at 3. The Staff argues that since withdrawal of the only admitted contention
in a proceeding brings the proceeding to an end (citing HOllston Lighting and
Power Co. (South Texas Project, Units 1 and 2), ALAB·799, 21 NRC 360, 382
(1985», "the Trustee's unopposed withdrawal of Cajun's contention must result
in a Licensing Board decision granting the Trustee's request and terminating the
proceeding with prejudice." rd. (emphasis supplied).
ANALYSIS
There is no guidance in Commission rules addressing the situation before us.
It is clear that the Trustee desires, in the best interest of Cajun's bankruptcy,
to end Cajun's involvement in this proceeding. And the Trustee clearly
acknowledges his understanding that the withdrawal of the only contention
submitted by the only intervenor in the proceeding "bring[s] this hearing
proceeding to an end." Trustee's Motion at 7. However, it is also implicit
in the Trustee's statements that the Trustee does not wish Cajun to be barred
from litigating its concerns at some future time. Therefore, the Trustee expresses
his desire to have the contention dismissed without prejudice. It appears that
the Trustee is following the guidance of Rule 41 of the Federal Rules of Civil
Procedure.
Under Rule 41 of the Federal Rules of Civil Procedure, a voluntary dismissal
of a court action is generally without prejudice to the action being reinstituted
at a later date. Although there is no provision in the Commission's Rules of
Practice that corresponds to the voluntary dismissal procedure in a court action,
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we see no good reason why those rules should not be applicable here, especially
since the public interest theoretically would be served if Cajun can later establish
that additional financial assurances are needed. Financial assurance is an issue of
renewed current importance given the industry's transition to a more competitive
environment.
Moreover, even if it were within our power to bar future action, there is a
consideration of fairness at play here. Cajun is withdrawing its contention and
seeking the termination of this proceeding under the duress caused by its own
fiscal situation. As the Trustee stated in his Motion
I believe that the creditors of Cajun Electric's estate will be benefitted by the savings realized
from terminating further participation in [this Board Proceeding] and by the dedication of the
estate's limited resources, so far as practicable, to Cajun Electric's effective reorganization.

Trustee's Motion at 6. While the Trustee's current actions may be binding on
Cajun in the event Cajun is returned to debtor-in-possession status, it would be
unfair to impose a form of punishment, such as a bar of future action, against
an Intervenor whose decisions are now being directed by a person with legal
responsibilities other than those that supported the original intervention petition.
ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 29th day of March 1996, ORDERED
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That the motion of Cajun Electric Cooperative to withdraw its contention and
terminate this proceeding, shall be, and it hereby is, granted and the proceeding
is terminated without prejudice.
THE ATOMIC SAFETY AND
LICENSING BOARD'
B. Paul Cotter, Jr., Chairman
ADMnnSTRA~JUDGE

Dr. Richard F. Cole
ADMnnSTRA~

JUDGE

Dr. Peter S. Lam
ADMnnSTRA~JUDGE

Rockville, Maryland
March 29, 1996

4 Judge Coner was not present for the signing of this Memorandum and Order. but concurs in it.
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Docket No. 50-245-0LA
(ASLBP No. 96-711-011-0LA)

In the Matter of

NORTHEAST NUCLEAR ENERGY
COMPANY
(Millstone Nuclear Power Station,
Unit 1)

April 15, 1996

ORDER
(Terminating Proceeding)
By Memorandum and Order dated March 6, 1996 (unpublished), this Licensing Board granted two hearing requesters, We the People and Donald W. Del
Core ("Petitioners"), an opportunity for hearing conditioned upon their filing at
least one admissible contention by close of business on March 29, 1996.1 A':.
that date passed, no contention was received by the Board.
On April 9, 1996, the NRC Staff and Licensee Northeast Nuclear Energy
Company filed a Joint Motion seeking termination of this proceeding on the
basis of the Petitioners' failure to file a litigable contention. The Licensing Board
was informed in the Motion that counsel for the Petitioners had confirmed upon
inquiry that no contention would be filed. Subsequently, legal counsel for the

I This date was a 3-week extension of a prior established filing deadline.
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Licensing Board telephoned counsel for the Petitioners to verify this statement. 2
Counsel for the Petitioners confirmed that no contentions would be filed in this
matter and that further efforts to litigate issues surrounding the Millstone Plant
would not be pursued due to a "lack of funds." Counsel for the Board was
also informed that no response to the Joint Motion would be forthcoming and
that the Board should take whatever actions were necessary to terminate the
proceeding.
In light of the record before us, it is, this fifteenth day of April 1996,
ORDERED that this proceeding is terminated.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
James P. Gleason, Chairman
ADMImSTRATIVEJUDGE
Rockville, Maryland
April 15, 1996

2 Telephone conversation between Robert Pierce. ASLBP Senior Anomey. and Robert Backus. Counsel for the
Petitioners. April II. 1996.
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Docket No. 70-3070-ML
(ASLBP No. 91-641-02-ML)
(Special Nuclear Material LIcense)

LOUISIANA ENERGY SERVICES, L.P.
(Claiborne Enrichment Center)

April 26, 1996

In this Partial Initial Decision in the combined construction pennit-operating
license proceeding for the Claiborne Enrichment Center, the Licensing Board
resolves in favor of the Applicant Intervenor's contentions H concerning the
adequacy of the Applicant's emergency plan and Land M concerning the
sufficiency of the Applicant's safeguards measures.

RULES OF PRACTICE:

BURDEN OF PROOF

The Commission's rules of practice for the conduct of fonnal adjudicatory
hearings provide in 10 C.F.R. § 2.732 that the applicant has the burden of proof
in the proceeding. Thus, in order for the applicant to prevail on each contested
factual issue, the applicant's position must be supported by a preponderance
of the evidence. Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-819, 22 NRC 681, 720 (1985); Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-763, 19 NRC 571,
577 (1984). See 1 Charles H. Koch, Jr., Administrative Law and Practice § 6.44
(1985).
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EMERGENCY PLAN(S):
LICENSE

REQUIREMENT FOR MATERIAL

Under the Commission's regulatory scheme for emergency planning at certain
facilities possessing and using special nuclear material or source and byproduct
material, an emergency plan for responding to the hazards of an accidental
release constitutes one of the Applicant's procedures that must be found adequate
under lO C.F.R. §§ 40.32(c) and 70.23(a)(4) to protect health and minimize
danger to life or property.
REGULATORY GUIDES:

STATUS

A regulatory guide, however, only presents the Staff's view of how to comply
with the regulatory ~equirements. Such a guide is advisory, not obligatory and,
as the guide itself states at the bottom of the first page: "Regulatory Guides
are not substitutes for regulations, and compliance with them is not required."
FUNDAMENTAL NUCLEAR MATERIAL CONTROL PLAN(S):
ENRICHMENT FACILmES
The Commission's material control and accounting regulations require that
the licensee of an enrichment facility "shall establish, implement, and maintain
a NRC-approved material control and accounting system," lO C.F.R. § 74.33(a),
through the creation of a fundamental nuclear material control plan. lO C.F.R.
§74.33(b).
TECHNICAL ISSUES DISCUSSED
Emergency plan; safeguards procedures.

PARTIAL INITIAL DECISION
(Resolving Contentions H, L, and M)

I.
This Partial Initial Decision resolves contentions H, L, and M filed by
the Intervenor, Citizens Against Nuclear Trash ("CANT'), in this combined
construction permit-operating license proceeding. The application of Louisiana
Energy Services, L.P. ("LES" or "Applicant") seeks a license to possess and use
byproduct, source, and special nuclear material in order to enrich uranium Um
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to a maximum of 5% by weight. LES would provide enrichment services using
a gas centrifuge process at the Claiborne Enrichment Center ("CEC") it intends
to build in Claiborne Parish, Louisiana, on a site about 5 miles northeast of the
town of Homer.
Pursuant to the amendments to the Atomic Energy Act ("AEA") contained
in the Solar, Wind, Waste, and Geothermal Power Production Incentives Act
of 1990, Pub. L. No. 101-575, 104 Stat. 2834, uranium enrichment facilities,
with one exception not relevant here, are no longer licensed under chapter 10
of the AEA as production facilities. Rather, facilities such as the CEC now
are licensed pursuant to chapter 6, section 53, and chapter 7, section 63, as
licenses for source and special nuclear material. These amendments to the
AEA also simplified the licensing process by requiring only the issuance of an
environmental impact statement and a single formal adjudicatory hearing for
construction and operation followed by an inspection to verify that the facility
has been constructed properly.
In its initial notice and order for this proceeding, 56 Fed. Reg. 23,310
(1991), the Commission directed that the Licensing Board determine whether
the application satisfies the standards set forth in 10 C.F.R. §§ 30.33, 40.32,
and 70.23 as well as the requirements of 10 C.F.R. Part 51. Additionally,
it ordered that certain special standards and instructions must be satisfied so
that the Commission could determine whether the issuance of a license will be
inimical to the common defense and security of the United States and will not
constitute an unreasonable risk to the health and safety of the public. Those
special standards and instructions include the draft General Design Criteria for
uranium enrichment contained in the Advance Notice of Proposed Rulemaking in
53 Fed. Reg. 13,276 (1988); the criteria contained in NUREG-1391, "Chemical
Toxicity of Uranium Hexafluoride Compared to Acute Effects of Radiation"
(1991); the financial protection requirements of 10 C.F.R. §§ 140.15-.17 and Part
140, Appendix A; the creditor regulations in 10 C.F.R. § 50.81 dealing with the
creation of creditor interests in a uranium enrichment facility; and the creditor
regulations in 10 C.F.R. § 70.44 concerning the creation of creditor interests in
special nuclear material.
The Commission's initial notice and order also directed that the proceeding
be conducted pursuant to 10 C.F.R. Part 2, Subparts G and I. Among other
things, the Subpart G rules of practice for the conduct of formal adjudicatory
hearings provide in 10 C.F.R. § 2.732 that the applicant has the burden of proof
in the proceeding. Thus, in order for the applicant to prevail on each contested
factual issue, the applicant's position must be supported by a preponderance
of the evidence. Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-819, 22 NRC 681, 720 (1985); Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-763, 19 NRC 571,
577 (1984). See 1 Charles H. Koch, Jr., Administrative Law and Practice § 6.44
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(1985). Consistent with the Commission's burden of proof rule and pursuant
to the stipulation of the parties, the applicant presented its case on the admitted
contentions first, followed by the Intervenor, and then the NRC Staff.

II.
CANT's contention H concerns the adequacy of the Applicant's emergency
plan for the CEC. Under the Commission's regulatory scheme for emergency
planning at facilities possessing and using special nuclear material or source
and byproduct material, an emergency plan for responding to the hazards of
an accidental release constitutes one of the Applicant's procedures that must be
found adequate under 10 C.F.R. §§ 40.32(c) and 70.23(a)(4) to protect health and
minimize danger to life or property. The information that must be contained in
the Applicant's emergency plan is set out in 10 C.F.R. §§40.3IG) and 70.22(i).
Although the regulations do not require an emergency plan if the Applicant can
demonstrate that the intake and dose to a member of the public from an accidental
release would not exceed certain protective action guides, LES has not made such
a showing in its license application. Accordingly, LES must demonstrate that the
CEC emergency plan meets the requirements of the Commission's regulations.
In the statement of considerations accompanying the final emergency plan
regulations for fuel cycle and other material licenses, the Commission set forth
the rationale for the rule. That background material provides the proper context
for understanding the regulatory requirements with respect to the information
that must be included in the Applicant's emergency plan. In promulgating the
regulations, the Commission indicated that for emergency planning purposes
accidents at facilities with significant quantities of uranium hexafluoride such
as the CEC were of greater concern than facilities that possessed only small
quantities of that material. The Commission stated:
The rupture of a large heated cylinder of UF6 is an exception in that both the probability
of a large release and the consequences due to the chemical toxicity of the released material
could be of greater concern than the radiation doses from other accidents at fuel cycle or
other radioactive material facilities • . . .
Airborne releases due to a severe accident at these licensed facilities are likely to occur
rapidly with linle warning. The only types of accidents identified in NUREG·1140 for which
protective action guide doses, or the 2 milligram soluble uranium intake, could theoretically
be exceeded are a fire, a UF6 cylinder rupture, and a criticality accident. Releases from a
fire could start even before the fire is detected or shonly thereafter. Plume travel time to
nearby people is likely to be no more than a few minutes. Releases would usually end when
the local fire department has controlled the fire, generally within half an hour to an hour.
Releases of UF6 are likely to stan without warning and be of shon duration. Many other
accidental releases could also stan without warning and be of shon duration. As a result,

145

protective actions would usually have to be taken very quickly to be effective. Protective
actions could also be effective if the release were not as fast.
In view of two factors - (l) realistically, exposures should generally be low compared to
protective action guides and (2) the fast-moving nature of accidents of concern - fonnal
evacuation planning is not considered necessary, appropriate, or feasible. In particular,
evacuation of neighborhoods before plume arrival would most often not be possible. Thus,
the emphasis of the licensee's emergency preparedness should be on ending the accident as
quickly as possible, reducing the quantity of material released, protecting workers on site,
recommending appropriate protective actions to offsite officials, notifying offsite response
organizations of the accident, and promptly restoring the facility to a safe condition. Offsite,
it would be appropriate for police and fire personnel to either move people out of areas of
dense smoke or fumes or get them to seek shelter indoors. Such actions are routine for fires
and chemical releases and would be expected whether the offsite response organizations had
fonnal written emergency plans or not.

54 Fed. Reg. 14,051, 14,052 (1989).
In response to public comments to the effect that there was no need for
emergency plans at material license facilities, that the proposed protective action
dose guidelines were too conservative, that engineered safeguards could prevent
accidents, and that compliance costs did not justify the benefits, the Commission
determined that the rule nevertheless should be issued. Specifically, it stated:
Any system of engineered safeguards is considered to have some possibility of failure. No
system could ever be perfect. Therefore, the NRC has decided to require another level
of protection beyond engineered safeguards designed to prevent or mitigate an accident if
releases could cause doses exceeding protective action guides. The NRC agrees that its
dose calculations are very conservative and that doses from an actual accident are likely to
be far lower than calculated. Nevertheless, the NRC considers the calculated doses to be
possible even if improbable. The NRC recognizes that the costs to licensees tend to exceed
the anticipated benefits. Nonetheless, in view of the uncertainties inherent in making the
cost-benefit balance, and considering in any event the limited additional financial burden
that would result from adoption of the rule, NRC concludes that the emergency planning
measures are desirable to protect health. While the NRC agrees that in many instances
it would not be possible to reduce exposures offsite because there would not be enough
time, the NRC believes that in some instances there would be a possibility of reducing
doses. The requirements are aimed at those potential dose saving situations. There is no
requirement, stated or implied, that the emergency response would always be effective in
reducing exposures offsite or that specified dose levels would not be exceeded. Instead.
the requirement is that the licensee be prepared to take some practical steps that could, in
favorable circumstances, reduce radiation exposure to the public.

Id. at 14,056.
Finally, in rejecting comments that offsite notification systems, informational brochures, emergency planning lones, and response guidelines should
be adopted, the Commission remarked:
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The NRC believes that the nonnally available capabilities of States and locnl governments
for responding to industrial emergencies and the nonnally available radiological health
capabilities of States will be adequate to deal with accidents at fuel cycle and other radioactive
material licensees. These radiological emergencies would involve small (not life threatening)
doses, small areas, and smaIl numbers of people. The potential risks are much lower than
the risks from accidents involving chemical plants or the shipping of hazardous chemicals,
to which states and local governments routinely respond. In other words, the response to
radiological accidents at fuel cycle and other radioactive materials licensees can and should
be handled by State and local governments as part of their nonnal emergency response
capability without additional resources.
In most situations, the NRC would expect the local authorities to handle public notification and response on an ad hoc basis, the way those authorities would handle a truck or rail
accident in which hazardous chemicals had been, were being, or might be released. • . .
The NRC intentionally did not establish emergency planning lones, deciding instead to
define the offsite response in tenns of when offsite response organizations should be notified.
The NRC concluded that dose projections during an accident would not be possible. Thus,
the size of the response would be dictated mainly by the practicality of response actions.
Because fires are the primary accident of concern, this would usually involve any actions
offsite that could reduce the exposure of people to smoke from the fire. . . •
In general, the appropriate responses and distances are dictated by what is practical at
the time the accident occurs. Police and emergency personnel have generally been quite
proficient in handling similar types of emergencies, such as truck and rail accidents.

[d. at 14,057,
The NRC Staff has published guidance as to how to comply with the
emergency plan regulations in Regulatory Guide 3.67, "Standard Format and
Content for Emergency Plans for Fuel Cycle and Materials Facilities" (1992).
That document, however, only presents the Staff's view of how to comply with
the regulatory requirements. Such a guide is advisory, not obligatory and, as the
guide itself states at the bottom of the first page: "Regulatory Guides are not
substitutes for regulations, and compliance with them is not required." Thus,
it is the Commission's emergency plan regulations by which the Applicant's
emergency plan must be judged and it is the regulations, not the guide, that
must be found to have been met in the first instance. See Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB-644,
13 NRC 903, 937 (1981).
CANT's contention H asserts that the license application for the CEC does not
provide reasonable assurance that the public health and safety will be adequately
protected in the event of an emergency at the plant. Although CANT proffered
numerous supporting bases for this contention, only ten were allowed - H2,
H3, H4, H5, H6. H7, HIO. HI7. H20, and H23. Each of these bases will be
addressed seriatim.
In support of its position on contention H, the Applicant presented the
testimony of Peter G. LeRoy. the Licensing Manager of the CEC, who directed
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the preparation of the Applicant's emergency plan and then reviewed and
approved it. (LeRoy at 1 fol. Tr. 40.) In admitting his prefiled direct testimony,
the Board found that Mr. LeRoy was qualified to testify as an expert on
emergency planning. (Tr. 41.) Pursuant to a stipulation of the parties, the
following Applicant exhibits were admitted into evidence: Applicant's Exhibit
I, the CEC License Application, through revision 9, January 7, 1994 (App. Exh.
1); Applicant's Exhibit l(a), CEC Safety Analysis Report, through revision 19,
January 7, 1994 (App. Exh. l(a»; Applicant's Exhibit l(c), CEC Emergency
Plan, through revision 6, June 29, 1994 (App. Exh. 1(c»; and Applicant's Exhibit
2, letter from Kenneth W. Tanner, Chief, Claiborne Parish Fire District No.6,
to Louisiana Energy Services, L.P., July 13, 1994 (App. Exh. 2). (Tr. 30-33.)
CANT presented the testimony of Clifford J. Earl, the President of Resource
Management Systems, Inc., a management and organizational consulting firm.
(Earl at 1 fol. Tr. 80.) In admitting his prefiled direct testimony, the Board found
that Mr. Earl was qualified by knowledge, experience, training, and education
to testify as an expert on the adequacy of the Applicant's emergency plan. (Tr.
79.) Pursuant to the stipulation of the parties, Intervenor Exhibit 18, Regulatory
Guide 3.67 (1992) (Int. Exh. IS) was admitted into evidence. (Tr. S1.)
The NRC Staff presented the testimony of Kevin M. Ramsey, a nuclear
engineer in the Operations Branch of the Division of Industrial and Medical
Nuclear Safety, Office of Nuclear Materials Safety and Safeguards, who was
involved in the Staff review of the Applicant's emergency plan. (Ramsey at 1
fol. Tr. 155.) Although the Staff did not move the admission of Mr. Ramsey's
testimony as that of an expert witness on emergency planning, he would qualify
as such an expert by reason of his experience. Pursuant to a stipulation of the
parties, NRC Staff Exhibit 1, NUREG-1491, "Safety Evaluation Report for the
CEC, Homer, Louisiana" (1994) (Staff Exh. I), was admitted into evidence. (Tr.
154.)
The Intervenor's basis H2 for contention H asserts:
LES has not identified primary routes for access of emergency equipment or for evacuation,
as well as potential impediments to traffic flow (rivers, drawbridges, railroad guide crossings,
etc.). Moreover. it has not specified whether fire stations, police stations. hospitals, and
other offsite emergency support organizations are qualified to handle exposure to radioactive
contamination or toxic chemicals.

The Commission's regulations for facilities licensed under Part 40 and Part 70
contain identical requirements concerning the information that must be included
in the facility emergency plan. With respect to the features of the site, the
regulations, 10 C.F.R. §§40.31(j)(3)(i) and 70.22(i)(3)(i), state that the plan
must include the following: "Facility description. A brief description of the
licensee's facility and area near the site." The statement of considerations
accompanying the final emergency plan rule repeats this succinct regulatory
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language and then states that "[t]he purpose is to provide the reader with enough
basic information to evaluate the licensee's plan. Significant nearby facilities,
such as schools, should be included in the site area description." 54 Fed. Reg.
at 14,054.
In contrast to the brevity of the facility description provision of the emergency
plan regulations, the Staff's Regulatory Guide 3.67 expands exponentially the
information about the facility that should be included in the plan. That guidance
first calls for a description of the licensed activities conducted at the facility
including the type, form, and quantities of radioactive and other hazardous
material present on the site. Next, it requires a description of the facility
that includes a detailed scale drawing of a prescribed size containing five
categories of geographical features plus a bar scale and compass indicating
north. Finally, the guidance calls for a description of the area near the site
that includes six categories of information located and identified on an area site
map or an aerial site photograph. The third informational category calls for
the identification of the primary routes for site access and evacuation and the
identification of traffic flow impediments. The fourth informational category
requires the "[lJocations of fire stations, police stations, hospitals, and other
offsite emergency support organizations (specify whether qualified to handle
exposure to radioactive contamination or toxic chemicals)." (lnt. Exh. 18: Reg.
Guide 3.67 § 1.3.)
Contrary to the Intervenor's first claim in basis H2, the primary routes for
access to the CEC and evacuation from the facility are included in the CEC
Emergency Plan. (App. Exh. l(c), Fig. 1.3-4; § 1.3; LeRoy at 13 fol. Tr. 40.)
Further, the LES Licensing Manager, Mr. LeRoy, in his prefiled direct testimony
indicated that there are no impediments to traffic flow. He also stated that the
same type of emergency vehicles that would respond to the CEC in the event
of an emergency regularly use the roads accessing the facility. (LeRoy at 13-14
fol. Tr. 40.) In like vein, the NRC Staff's witness, Mr. Ramsey, stated in his
prefiled direct testimony that the CEC Emergency Plan description of the site
area was adequate. (Ramsey at 4 fo1. Tr. 155.) The Intervenor presented no
evidence to support its claim. Thus, we find that LES has met its burden on
this claim in basis H2 and this claim cannot be sustained.
The Intervenor's second claim in basis H2, i.e., LES has not specified whether
emergency organizations are qualified to handle radioactive contamination or
toxic chemicals, also cannot be sustained. CANT's expert, Mr. Earl. identified 10 C.F.R. §§ 40.31G)(3)(i) and 70.22 (i)(3)(i) and the Commission's brief
statement about the facility description provision in its statement of considerations accompanying the promulgation of the emergency plan rule, see infra
pp. 148-49, as the foundation for the facility description requirement. He also
asserted that Regulatory Guide 3.67 "prescribes the criteria for an 'acceptable'
emergency plan." (Earl at 4 fol. Tr. 80.) Indeed, CANT's claim is taken directly
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from that regulatory guide and parrots its language. But, as we have previously
indicated, such Staff guidance is not a regulation and compliance with it is
not mandatory. Rather, we must judge the adequacy of the CEC Emergency
Plan by the requirements of the Commission's regulations. Here, we simply
cannot find that the regulatory requirements of 10 C.F.R. §§ 40.31 0)(3)(i) and
70.22(i)(3)(i), which call only for "[a] brief description of the licensee's facility
and area near the site," mandate that the CEC Emergency Plan must include
qualification information about the ability of emergency support organizations to
handle exposure to radioactive contamination or toxic chemicals. Even the NRC
Staff, as the author of the guidance, concedes this point in its proposed findings when it states that "[a]Ithough the regulatory guide suggests that Applicant
specify whether the local fire stations, police stations, hospitals and other offsite
emergency support organizations are qualified to handle exposure to radioactive
contamination or toxic chemicals, the regulations call only for a description of
the facility and area near the site." NRC Staff's Proposed Findings of Fact and
Conclusions of Law Regarding Contentions H, L, and M (Oct. 21, 1994) at 20.
Moreover, the premise underlying the Commission's emergency plan regulations is that "the normally available capabilities of States and local governments
for responding to industrial emergencies and the normally available radiological
health capabilities of States will be adequate to deal with accidents at fuel cycle
and other radioactive material licensees." 54 Fed. Reg. at 14,057. Further, the
Commission stated that "[p]olice and emergency personnel have generally been
quite proficient in handling similar types of emergencies, such as truck and rail
accidents." Id. Thus, contrary to the Intervenor's claim, we cannot find that the
CEC Emergency Plan does not comply with NRC regulations for not specifying the qualifications of emergency organizations when such information is not
required by those regulations.
Nonetheless, even though the information called for in Regulatory Guide
3.67 is not required by the Commission's regulations to be included in a facility
emergency plan, the Applicant has committed to meet the Staff's guidance.
Mr. LeRoy stated unequivocally that "LES is committed to meet regulatory
requirements and will conform to the guidance set forth in Reg. Guide 3.67."
(LeRoy at 10 fol. Tr. 40.) Normally, an applicant's commitments are made to
the Staff and, as such, are a matter for the Staff to enforce. Here, however, LES
made this commitment before us as part of its evidentiary case in support of
license authorization. In these circumstances, we cannot ignore the Applicant's
commitment if we are to preserve the integrity of the hearing process. Thus,
we must insist that the Applicant meet its voluntary commitment to exceed the
requirements of the regulations on this matter and conform the CEC Emergency
Plan to Regulatory Guide 3.67.
This agency guidance requires that an emergency plan include an area map
or aerial photograph of the site indicating on site and near site structures. On
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this photograph or map the Staff guidance calls for the Applicant to include the
locations of the various offsite emergency support organizations. (Int. Exh. 18:
Reg. Guide 3.67 § 1.3.) Along with marking the locations of such emergency
organilations on the map, it instructs the applicant to specify whether each
organization is qualified to handle exposure to radiological contamination or
toxic chemicals. Although the CEC Emergency Plan contains the requisite
map locating the offsite emergency organizations, the map carries no legend
or other marking denoting the qualifications of each offsite organization to
handle radiological or toxic chemical exposure. (App. Exh. l(c), Fig. 1.3-4.)
The Applicant must, therefore, revise the CEC Emergency Plan to make this
amendment so that the LES plan conforms to its voluntary commitment to us.
Rather than impose a license condition to ensure that the Applicant makes
the necessary revision to the CEC Emergency Plan, we believe that it is more
appropriate in the circumstances to request that the Staff issue a brief supplement
to the SER before any license is issued indicating that the Applicant has made the
appropriate amendment and thus met its voluntary commitment to us. Moreover,
because the Applicant's commitment to conform its emergency plan to the
Staff's regulatory guidance was not limited to this one maUer, the Staff should
ensure that the entire plan conforms in all respects to Regulatory Guide 3.67.
Even though the Applicant has not specifically noted on an area map whether
the emergency response organizations are qualified to handle exposure to
radioactive contamination or toxic chemicals as called for by the Staff guidance,
we are satisfied that the CEC Emergency Plan contains sufficient information
for us at least reasonably to infer that all emergency response organizations
are qualified or, as a result of planned training, will be qualified to handle
exposure to radioactive contamination or toxic chemicals by the time the facility
commences operation. (rd. §§4.3, 5.5.1.1, 5.7, 7.2.3,11.0; LeRoy at 15-16 fol.
Tr. 40; Tr. 93,96.) Further, the NRC Staff's witness, Mr. Ramsey, indicated that,
under the training regimen of the plan, the emergency response organizations
would all be qualified to handle radioactive and chemical contamination. (Tr.
165-66.)
Moreover, the Intervenor offered no evidence that the various offsite emergency response organizations were not qualified in this regard. Rather, the Intervenor's expert, Mr. Earl, testified that the applicable Staff guidance requires
that the Applicant's emergency plan contain sufficient information about the
knowledge, skills, and abilities of the personnel of such organizations to permit independent evaluation whether they can successfully perform their planned
duties. The quantity and type of information that Mr. Earl seeks to have included in the emergency plan, however, is much more extensive than the simple
notation of qualifications called for by Regulatory Guide 3.67 and far exceeds
the Commission's regulatory requirements. Thus, rather than offer testimony or
other evidence that the offsite emergency organizations are, in fact, not quali-
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fied, or that the planned training will not make them qualified, the Intervenor
merely claims there is not enough information or detail in the plan to determine
qualifications. We do not agree that the information contained in the Applicant's
emergency plan is insufficient to determine the qualifications of the emergency
response organizations. In any event, the level of information in the emergency
plan that CANT asserts is necessary is not the regulatory standard for judging
the adequacy of the CEC Emergency Plan nor is it the standard of the NRC
Staff guidance. We find, therefore, that the Intervenor's second claim in basis
H2 cannot be sustained.
In basis H3, CANT asserts:
The Emergency Plan does not include the following items: a list of all hazardous chemicals
used at the site, typical quantities possessed, and locations of use and storage; description of
stack heights, typical stack flow rates, and the efficiencies of any emission control devices;
or identification of communication and assessment centers, assembly and relocation areas,
and process and storage areas.

Contrary to the assertions set forth in CANT's original basis H3, all of
the missing items are now contained in the CEC Emergency Plan and that
information has been found acceptable by the NRC Staff. (App. Exh. I(c) § 1.2,
Tables 1.2-1 to 1.2-4; LeRoy at 21-22 fol. Tr. 40; Ramsey at 5 fol. Tr. 155.)
Thus, we find that LES has met its burden on the claims contained in basis H3
and these claims cannot be sustained.
In basis H4, the Intervenor asserts:
LES does not identify and describe each type of radioactive materials accident for which
actions may be needed to prevent or minimize exposure of persons off-site to radiation or
radioactive materials. fur all accidents that are postulated pursuant to DG-3OO5 §§2.1.1 and
2.1.2, LES should meet the requirements of draft Regulatory Guide DG·3OO5, which include
identifying the exposure levels at the site boundary (i.e., the levels potentially affecting
persons off·site.) fur criticality accidents, direct radiation exposure from postulated criticality
accidents should be evaluated in addition to the dose from released radioactive materials.

With respect to the various types of accidents that may occ.ur at a facility,
the Commission's regulations, \0 C.F.R. §§40.31(j)(3)(ii) and 70.33(i)(3)(ii),
require the facility emergency plan to provide "[a]n identification of each type
of accident for which protective actions may be needed." In the statement of
considerations accompanying the emergency plan rule, the Commission stated
in regard to this provision that
[tlypically, the accidents of concern are fires involving radioactive materials, releases of
large quantities of uranium hexafluoride, and criticalities involving high-enriched uranium or
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plutonium. Releases of hazardous chemicals that could affect the mdiological safety of the
facility and result in releases of or exposure to mdioactive materials must also be considered.

54 Fed. Reg. at 14,054.
Contrary to the first claim in CANT's basis 4, the CEC Emergency Plan
identifies and describes each type of accident with potential offsite consequences.
The Applicant's listing of postulated accidents (i.e., those events involving UF6
releases that could exceed NRC exposure guidelines) includes those caused
by natural phenomena, a nuclear criticality event, and various other accident
scenarios. The plan also includes a listing of abnormal operational events that
could result in a release of UF6 beyond the site boundary. (App. Exh. l(c)
§§ 2.1.1, 2.l.2; LeRoy at 24 fol. Tr. 40.) Additionally, the CEC Emergency Plan
identifies the accident with the maximum exposure level at the site boundary
as occurring from an autoclave heater malfunction accident. The plan states
that maximum exposure from all other postulated accidents would be less than
that occurring from this bounding accident. (App. Exh. 1(c) § 2.1; LeRoy at
24 fol. Tr. 40.) Finally, the Applicant's plan evaluates at the site boundary
the direct radiation exposure and the dose from released radioactive material
from a criticality event. (App. Exh. l(c) § 2. l. l.2; LeRoy at 25 fol. Tr. 40.)
Thus, the CEC Emergency Plan adequately identifies the type of accidents
for which protective actions may be needed as required by the Commission's
regulations. Additionally, the NRC Stafffound that the Applicant's identification
and description of accidents in the plan is adequate. (Ramsey at 5 fol. Tr. 155.)
The Intervenor presented no testimony to support its specific claims in
basis H4. Rather, its expert, Mr. Earl, generally challenged the adequacy
of the CEC Emergency Plan for not providing sufficient details about each
postulated accident, including such information as the nature, location, timing,
and consequences of the accident. He also criticized the Applicant'S description
of postulated accidents for failing to include the potential size and scope of
the accident, the mitigating actions that would need to be undertaken, and the
consequences of delay or failure to take timely mitigative actions. (Earl at 1415 fol. Tr. 80.) Once again, however, Mr. Earl seeks a level of information
well beyond what is required by the Commission's regulations or even the
NRC Staff regulatory guidance for the identification and description of the
type of accidents for which protective actions may be needed. Further, some
of the information he seeks, such as that concerning mitigating actions, is
required by other regulations and appears in other parts of the CEC Emergency
Plan. (See 10 C.F.R. §§40.31G)(3)(v) and 70.22(i)(3)(v); App. Exh. l(c) §5.3.)
Most importantly, in his call for greater detail, Mr. Earl did not review or
evaluate the Applicant's Safety Analysis Report, which is prominently referenced
in the postulated accident identification section of the CEC Emergency Plan.
(Earl Tr. 117-18.) The Applicant's SAR contains an analysis for each of the
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postulated accidents set out in the emergency plan. That analysis includes a
full description of the accident, its causes, and consequences. (App. Exh. l(a)
§ 9.2.) The Commission's regulations do not require that the level of detail
contained in the Applicant's SAR with respect to postulated accidents be set
forth in the emergency plan. Indeed, the Staff's regulatory guidance specifically
recognizes that such detailed information may be incorporated by reference in
the emergency plan. (lnt. Exh. 18: Regulatory Guide 3.67 at 1.) Accordingly,
the Applicant has met its burden on the claims contained in basis H4 and these
claims cannot be sustained.
CANT's basis 5 for contention H asserts:
LES has provided few details to meet the requirements of DG-3005 § 3.2. For example,
it is unclear that state authorities will be notified within 15 minutes of declaration of a
Site Area Emergency, and who will notify them; whether the NRC will be notified within
I hour, and who will notify it; who has the authority to recommend and initiate on-site
and off-site protective actions, and under what conditions these actions will be taken. As
currently presented, the Emergency Plan seems designed to respond to only the most limited
emergency situations.

The Commission's regulations, 10 C.F.R. §§40.31(j)(3)(viii) and 70.22(i)(3)
(viii), require that the facility emergency plan include
[a] commitment to and a brief description of the means to promptly notify offsite response
organizations and request offsite assistance, including medical assistance for the treatment of
contaminated injured onsite workers when appropriate. A control point must be established.
The notification and coordination must be planned so that unavailability of some personnel,
parts of the facility, and some equipment will not prevent the notification and coordination.
The licensee shall also commit to notify the NRC operations center immediately after
notification of the appropriate offsite response organizations and not later than one hour
after the licensee declares an emergency [footnote omitted].

Contrary to the various claims in Intervenor's basis H5, the CEC Emergency
Plan contains all necessary information required by the Commission's regulations dealing with the notification of authorities. (App. Exh. I (c) §§ 3.2.1, 3.2.2,
4.2.1, 4.3, 4.4, 5.4; LeRoy at 26 fol. Tr. 40.) The plan clearly identifies the CEC
Emergency Coordinator as the LES official responsible for notifying state and
local authorities and the NRC (App. Exh. l(c) §§ 3.2.1,3.2.2,4.2.1; LeRoy at 26
fol. Tr. 40) and a current telephone listing of all offsite response organizations
is maintained in the Emergency Plan Implementing Procedures ("EPIP") for
the plan and verified and updated quarterly. (App. Exh. I(c) §§ 4.3, 7.8.) The
classification scheme covering all incidents at the facility establishes and clearly
defines two categories of events, i.e., an alert and a site area emergency, based
upon a threshold release of UF6 • (Id. §§ 3.0, 3.1.) Upon the declaration of an
alert or site emergency the plan requires that the CEC Emergency Coordinator
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[nJotif[yJ the appropriate offsite assistance organizations and the Nuclear Regulatory Commission (NRC). The offsite organizations will be notified within 15 minutes of declaring an
Alen. Immediately following notification of the offsite assistance organizations. the NRC
will be notified. In all cases. the NRC will be notified within 1 hour of declaring an Alen.

(Id. § 3.2.1 at 3-5.) Further, the plan provides that the CEC Emergency
Coordinator is responsible for recommending and initiating onsite protective
actions and for recommending offsite protective actions to the appropriate state
and local authorities. (ld. §§ 3.2.1, 3.2.2; LeRoy at 26 fo1. Tr. 40.) Under
the plan, initiation of offsite protective actions is left to the discretion of the
appropriate offsite authorities. (LeRoy at 26 fo1. Tr. 40; App. Exh. l(c) § 3.3.)
Leaving the responsibility for the initiation of offsite protective actions in the
hands of state and local authorities is, of course, the premise underlying the
Commission's emergency plan rule. See 54 Fed. Reg. at 14,052, 14,057. Finally,
and contrary to the last claim in Intervenor's basis HS, the CEC Emergency Plan,
taken as a whole, is designed to respond to the full range of potential events
and accidents at the facility. (LeRoy at 27 fo1. Tr. 40; App. Exh. l(c).) In this
regard, the NRC Staff's witness, Mr. Ramsey, stated that the Staff found that
the provisions in the emergency plan for notifying offsite response organizations
and recommending protective actions are adequate. (Ramsey at 5 fol. Tr. IS5.)
Based upon this evidence, we find that the Applicant has met its burden on the
claims contained in basis HS and that these claims cannot be sustained.
In his testimony, CANT's expert largely ignores the Intervenor's claims in
basis HS and the Intervenor presented no other testimony or evidence directly to
support them. Rather, Mr. Earl asserts that the Applicant's plan fails to provide
sufficient detail to demonstrate that offsite authorities can or will be notified
within 15 minutes. Mr. Earl faults the plan for not providing the title of the
state and local authorities who will receive notification from the CEC and, in the
case of the Claiborne Parish Sheriff's Department, the title of the person who
will retransmit the notification to the firefighters, hospital, or highway patrol.
Additionally, Mr. Earl claims that the plan neither states nor demonstrates that
the offsite personnel needed to respond to an emergency can be notified promptly
or arrive at their duty stations in time. Similarly, he asserts that the emergency
plan fails to demonstrate that notification for effective offsite protective actions
can be accomplished in a timely fashion. (Earl at 17 fol. Tr. 80.)
The Commission's emergency plan regulations require the Applicant to provide "a brief description of the means to promptly notify offsite response organizations." 10 C.F.R. §§ 40.31 G)(3)(viii) and 70.22(i)(3)(viii). This regulatory requirement simply does not require the level of detailed information
that the Intervenor's expert asserts is essential for an emergency plan. Nor
does the Commission's regulatory requirement of "a brief description" require a
demonstration that the Applicant's emergency plan will accomplish the various
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notifications. Likewise, the agency's regulations do not require, as Mr. Earl
would have it, that the Applicant's plan demonstrate that the offsite emergency
response organizations can respond to their duty stations "in time." (Earl at 17
fol. Tr. 80.) We note, however, that even though such a demonstration is unnecessary, the evidentiary record amply supports the conclusion that Claiborne
Fire District No.6 volunteer firefighters can and will timely respond to the CEC
ri·nd that the dispatch process through the sheriff's office is adequate. (LeRoy at
19-20 fol. Tr. 40; Tr. 82-95.) We have no basis to conclude, and the Intervenor
has provided us none, that the CEC Emergency Coordinator will not make the
required notifications in a timely manner as set forth in the Applicant's plan.
CANT's basis H6 asserts:
In much of its operation, the LES plant will be operating with a skeletal 4-6 person shift. It is
unclear who will have emergency response authority when a full operating crew is not present.
It is also unclear where emergency telephone numbers and other types of communication
will be placed in the facility; whether all shift personnel will have had adequate training in
emergency procedures; whether there will be shift personnel at all times with authority to
undertake emergency measures.

The claims in Intervenor's basis H6 generally relate to the responsibilities of
CEC personnel and the adequacy of the training of shift personnel. With respect
to the former, the Commission's regulations, 10 C.F.R. §§40.31G)(3)(vii)
and 70.22(i)(3)(vii), provide that the emergency plan must include "[aJ brief
description of the responsibilities of licensee personnel should an accident
occur, including identification of personnel responsible for promptly notifying
offsite response organizations and the NRC; also responsibilities for developing,
maintaining, and updating the plan." With regard to training, the Commission's
regulations, 10 C.F.R. §§ 40.31 G)(3)(x) and 70.22(i)(3)(x), state that the facility
plan must contain
[a1 brief description of the frequency, perfonnance objectives and plans for the training
that the licensee will provide workers on how to respond to an emergency including any
special instructions and orientation tours the licensee would offer to fire, police, medical
and other emergency personnel. The training shall familiarize personnel with site-specific
. emergency procedures. Also, the training shall thoroughly prepare site personnel for their
responsibilities in the event of accident scenarios postulated as most probable for the specific
site, including the use of team training for such scenarios.

The Intervenor's assertions in basis H6 that the emergency plan fails to
delineate who has emergency response authority when a full operating crew is
not present and whether shift personnel have authority to undertake emergency
measures are without merit. The CEC Emergency Plan provides that during
nonregular hours, such as backshifts and weekends, when the full complement of
station personnel are not present, the facility always is staffed with at least a shift
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supervisor, four operators, and the requisite number of security personnel. (App.
Exh. l(c) §4.2.) Because the number of security personnel on site at any given
time is protected safeguards information, the emergency plan does not include
this information. The plan provides, however, that under emergency conditions
during nonregular hours the CEC Emergency Organization is staffed with the
shift supervisor as the CEC Emergency Coordinator, who has the authority
and responsibility unilaterally to initiate any emergency actions. (/d. §§ 4.2,
4.2.1.) Further, the plan provides that during an emergency the operators assume
the mantle of CEC Operations Shift Technicians and the security personnel
fulfill the CEC Emergency Organization's security functions. (ld. § 4.2.) The
applicable organization chart in the plan for the CEC Emergency Organization
indicates that the security personnel perform fire control, first aid, evacuation,
and search and rescue duties during an emergency. (ld., Table 4.2-1.) The
plan also provides that in an emergency occurring during nonregular hours, the
remainder of the CEC Emergency Organization is staffed by persons summoned
to the facility and that the procedures for such staffing will be set forth in the
EPIP. (ld. § 4.2.) According to the NRC Staff's witness, the Staff found that
the Applicant's emergency organization staffing was adequate. (Ramsey at 6
fol. Tr. 155.) Thus, contrary to CANT's claims, the Applicant's plan meets
the requirement of the Commission's regulations for "[a] brief description of
the responsibilities of licensee personnel" in an emergency during nonregular
hours. We find, therefore, that the Applicant has met its burden on these claims
in basis H6 and these claims cannot be sustained.
In basis H6, the Intervenor also claims that the Applicant's plan fails to detail
clearly where emergency telephone numbers and other types of communications
will be placed in the facility. Additionally, CANT's expert, Mr. Earl, asserts
in his prefiled direct testimony that the plan fails to describe communications
channels to summon offsite assistance and that the plan provides insufficient
detail to demonstrate that skeletal shifts will have the necessary qualifications
to fight fires and prevent or mitigate accidents. (Earl at 18, 19 fol. Tr. 80.)
Contrary to these assertions, the Applicant's plan provides that the offsite
telephone numbers of all emergency personnel that may be needed at the plant
will be placed in the control room, which is the primary Emergency Operations
Center, and also in the Administration building security station, which is the
secondary Emergency Operations Center. (App. Exh. l(c) §4.2; LeRoy at 28
fol. Tr. 40.) The plan also details the four communications systems at the
CEC: (1) the facility telephone system; (2) the public address system; (3) the
alarm system; and (4) the two-way radios. It indicates that these systems are
designed so that a single failure in one system does not leave the facility without
communications capability. Further, the systems are designed with redundant
devices for emergency conditions and backup power is supplied to essential
devices to ensure communications during abnormal conditions. The plan states
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that radios are the major communications equipment used during emergencies,
that the CEC radios are compatible with those of offsite emergency response
organizations, and that spare portable radios are maintained in the primary
and secondary Emergency Operations Centers. Additionally, under emergency
conditions, backup communications also are accomplished by mobile telephones.
(App. Exh. I(c) §§ 6.2,4.2; LeRoy at 28 fol. Tr. 40; App. Exh. I(a) § 6.4.8.1.)
Finally, the emergency plan provides that alarm systems indicating abnormal
operating conditions are part of the central control room for each plant unit and
the control room has direct intercom equipment to all principal points within
and outside the plant. The control rooms also have radio and public address
audio communication with operators and supervisors in the operating areas of
the plant. (App. Exh. l(c) §§ 5.3, 6.1; LeRoy at 9 fol. Tr. 40; App. Exh. I(a)
§ 6.4.8.1.) We find, therefore, that the description in the plan of the types and
locations of communications equipment and the description of the telephone
listings for emergency personnel and their locations is adequate.
Similarly, we find that the Applicant's plan sufficiently describes the communications channels to summon offsite assistance. The CEC Emergency Plan sets
out the communications process for contacting offsite emergency response organizations and spells out the information to be communicated. (App. Exh. I(c)
§§ 3.3, 3.2.2.) As previously indicated, the plan describes the CEC emergency
organization officials responsible for notifying the offsite emergency response
organizations and the means available for such communications. (ld. §§ 4.2,4.4,
5.2.)
The Applicant'S plan also adequately describes the training ofCEC personnel
so that, once trained, skeletal shifts will be qualified to fight fires and prevent
or mitigate accidents. The plan provides that all workers at the facility are
trained in the physical characteristics and potential hazards involved with plant
processes and materials so that in the event of an incident at the facility they
know how to lessen their exposures to chemical and radioactive materials. (ld.
§ 2.1; LeRoy at 9 fol. Tr. 40.) The plan describes the LES training and training
exercise program, including its frequency, for all onsite personnel as well as
offsite emergency responders. That program includes provisions for evaluating,
and critiquing training exercises. (App. Exh. I(c) §§ 7.2, 7.3.) Although the
Applicant's plan does not include any separate provisions concerning the specific
training of the onsite fire brigade, a brief description of that training is set out
in the CEC Safety Analysis Report. (App. Exh. I(a) § 11.3.1.1.2.) Finally, the
NRC Staff's witness indicated that the Staff found the Applicant's provision for
training adequate. (Ramsey at 6 fol. Tr. 155.) Thus, with respect to training
that will lead to qualified firefighters, we find that the Applicant's plan complies
with the Commission's regulations which require "[a] brief description" of the
training program. We find, therefore, that the Applicant has met its burden on
CANT's claims in basis H6 and these claims cannot be sustained.
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CANT's basis H7 asserts:
The list of participating government agencies in § 4.4 of the Emergency Plan does not include
the Claiborne Parish Emergency Response Committee, the primary body responsible for
coordinating and responding to emergencies in Claiborne Parish. Nor does the list include
the Homer Fire Department, the largest and closest such agency in the jurisdiction.

Contrary to the Intervenor's original claims in basis H7, the list of participating government agencies in the CEC Emergency Plan now includes the Claiborne Parish Emergency Response Committee, which is the local representative
of the Louisiana Emergency Response Commission. (App. Exh. l(c) §§4.3,
4.4; LeRoy at 35 fo!. Tr. 40.) The plan also includes an agreement letter with
that committee confirming its participation with the Applicant in planning for
and assisting in the management of any emergency at the CEC. (App. Exh. l(c),
Appendix at 11-9.}' Further, because the CEC is located in Claiborne Parish Fire
District No.6, which includes the Lisbon Volunteer Fire Department, that nearby
constituent fire department is the primary responder and it is included on the
plan's list of participating government agencies. (Id. § 4.3.) The fire department
in Homer, Louisiana, only provides backup to Claiborne Parish Fire District No.
6 so it is not included in the list of primary participating government agencies.
(LeRoy at 30 fol. Tr. 40.) We find that the Applicant has met its burden on the
claims contained in basis H7 and these claims cannot be sustained.
In basis HlO, the Intervenor asserts:
fur each participating government agency. § 4.4 of the Emergency Plan fails to describe the
agency's authority and responsibility in a radiological or hazardous material emergency and
its interface with others, if any; its specific response capabilities in terms of personnel and
resources available; or what rumor control arrangements have been made with the agency or
organization.

As in the case of CANT's bases H5 and H6 these claims largely implicate the
responsibility and the notification and coordination provisions of the Commissions regulations, 10 C.F.R. §§40.31G)(3)(vii), (viii), and 70.22(i)(3)(vii), (viii).
Contrary to the Intervenor's claims, the Applicant's emergency plan sets out
the authority and responsibility of each participating government agency for a
radiological or hazardous material emergency. (App. Exh. l(c), Table 4.4-1.)
The plan does not detail how those government agencies interface with each
other but such interface is not a regulatory requirement or a required measure
under the NRC Staff's regulatory guidance. (See 54 Fed. Reg. at 14,057; Int.
Exh. 18: Regulatory Guide 3.67 § 4.4.) The Applicant's expert, Mr. LeRoy,
testified that in responding to emergencies in Claiborne Parish it is the practice
of the various emergency response organizations for each organization to operate
within its own area of responsibility and that these organizations have had no
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past problems coordinating their responsibilities with one another in such an
ad hoc manner. (Tr. 94-95.) The plan also gives a brief description of the
equipment and personnel response capabilities of each participating government
agency. (App. Exh. l(c), Table 4.4-1; LeRoy Tr. 88-92,99-101.)
Finally, with regard to rumor control, the emergency plan provides that
controls such as passwords and call-back verification procedures are used with
offsite organizations to ensure that only real and accurate information is released
to such organizations and the media. (App. Exh. l(c) § 4.4; LeRoy at 30 fol.
Tr. 40.) Additionally, the plan specifies that the LES Community Relations
Coordinator is responsible for coordinating news releases. That offical has a
direct line of communication to the CEC Manager in order to ensure current
and factual information. According to the plan, guidelines and provisions
for media and public access to information are set out in the EPIP. In the
event of an emergency at the facility, the plan states that the Community
Relations Coordinator will notify designated media contacts and provide them
by telecopier or by personal runner approved news releases and schedules for
any news conferences. To help eliminate inaccurate information to the news
media and the public, the plan contains a sample form news release. (App. Exh.
l(c) §5.8, Figure 5.8-1; LeRoy at 30-31 fol. Tr. 40.) In light of these various
provisions, we find that the Applicant has met its burden on the claims contained
in basis H10 and these claims cannot be sustained.
In his prefiled direct testimony, the Intervenor's expert, Mr. Earl, made a
number of additional allegations that are generally related to the claims in
basis HIO. He asserts that the Applicant's plan lacks sufficient information
about coordinating and interfacing offsite emergency organizations with onsite
personnel. (Earl at 8, 21 fol. Tr. 80.) But the Applicant's emergency plan
provides that during emergencies at the CEC all offsite assistance organizations
called to the plant are met at the entrance gate by facility security personnel and
immediately assigned an escort and that escort is in charge and responsible
for directing and coordinating the offsite responder's activities. The plan
specifically provides that this access procedure is practiced during emergency
exercise drills and that CEC emergency organization personnel meet at least
once a year with offsite assistance groups for training and to review matters
of interest. (App. Exh. l(c) §§ 4.3, 4.4; leRoy Tr. 93-94.) Accordingly, we
find that the Applicant's provision for coordinating the emergency activities of
onsite CEC personnel with offsite assistance organizations is adequate.
Mr. Earl also variously asserts that the CEC Emergency Plan is unclear and
contradictory with regard to firefighting responsibilities. (Earl Tr. 7, 9-11.)
Contrary to the thrust of one of Mr. Earl's assertions, however, the fact that the
Applicant'S emergency plan contemplates that offsite emergency organizations,
including offsite firefighters, may have responsibilities offsite for implementing
certain protective actions in the event of a site area emergency and those same
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organizations, including offsite firefighters, also may have responsibilities onsite
at the facility to respond to a fire or other situation during that same site area
emergency does not make the plan ambiguous or contradictory. (App. Exh.
l(c) §§ 3.1.2, 4.3.) The participating government agencies have the capability
to perform both offsite and onsite functions and the Commission's regulations
specifica\ly anticipate that dual role for emergency response organizations. 54
Fed. Reg. at 14,052.
Mr. Earl also asserts that the Applicant's plan is ambiguous as to the onsite
responsibility of offsite fire departments for fighting fires at the site. Although
we do not find that the various provisions of the CEC Emergency Plan that
Mr. Earl relies upon support his assertion, we are troubled by the testimony of
the Applicant's expert, Mr. LeRoy, that appears to contradict statements in the
CEC SAR and the Staff's SER and thereby introduces such an ambiguity. The
Applicant's SAR states that "[t]he intent of the facility fire brigade is to be a first
response effect designed to supplement the local fire department for fires at the
plant and not to replace local fire fighters." (App. Exh. 1(a) § 1l.3.1.1.2.) The
Staff's SER copies this same statement. (Staff Exh. 1 § 10.4.3.) In his prefiled
direct testimony, however, Mr. LeRoy stated that "the off-site fire fighting
capability will be relied upon as a backup to on-site fire fighting capabilities."
(LeRoy at 19 fol. Tr. 40.) Mr. LeRoy's testimony appears to contradict the
statements in the Applicant's own SAR and the Staff's SER. This matter is
important because the intended role of the onsite fire brigade may affect the
number of fire brigade members needed and the kind of training the brigade
should receive. To correct any ambiguity introduced by Mr. LeRoy's testimony
regarding the role of the offsite fire departments, the Applicant shall amend the
CEC Emergency Plan to include a clear statement of the function of the offsite
fire department with respect to onsite firefighting responsibilities. If the function
of the onsite fire brigade now differs from the role set forth in the SAR, the
Applicant shall revise the SAR accordingly. Similarly, if additional training or
the size of the brigade must be increased because of the changed role of the
onsite brigade, the emergency plan should be revised to reflect this changed role.
The Staff shall ensure that the SER, which it introduced into evidence, reflects
the correct role of the onsite fire brigade. Any necessary changes should be
included in a supplement to the SER. If the function of the onsite fire brigade
differs from the role described in the SER, the Staff shall ensure that the size
and training of the brigade are sufficient to meet such a differing role.
CANT's basis HI7 asserts:
LES has provided no proposed measures for mitigating the consequences of accidents at
the CEC for the off-site public. LES also fails to describe. in the event of a warning of
impending danger. the criteria that will be used to decide whether a single process or the
entire facility will be shut down and the steps that will be taken to ensure a safe orderly
shutdown of equipment.
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The Commission's regulations, 10 C.F.R. §§ 40.3 I G)(3)(v) and 70.33(i)(3)(v),
require the facility emergency plan to contain "[a] brief description of the means
and equipment for mitigating the consequences of each type of accident, including those provided to protect workers onsite, and a description of the program
for maintaining the equipment." The regulations, 10 C.F.R. §§40.31G)(3)(xi)
and 70.33(i)(3)(xi), further require that the plan include "[a] brief description of
the means of restoring the facility to a safe condition after an accident."
Contrary to the claims in basis HI7, the Applicant's emergency plan adequately describes the mitigating actions to be taken by plant operating personnel
during an accident. (App. Exh. I(c) § 5.3; LeRoy at 32 fo1. Tr. 40.) The plan
specifically provides that in the event of a situation where releases could reach
offsite persons, the CEC Emergency Coordinator makes recommendations to
offsite authorities concerning safeguards for offsite persons. Specific recommendations would depend upon the event in progress and meteorological conditions but, in the worst case, could include advising people to go indoors, close
all doors and windows, and tum off any ventilating systems drawing air from
the outside. In order to familiarize offsite persons with the potential hazards of
the CEC and the implementation of emergency measures, a brochure is sent to
each home within one mile of the facility describing the operation of the CEC
and what could be expected during a serious emergency at the facility. (App.
Exh. I(c) § 5.44.) Under the provisions of the Applicant's emergency plan for
the classification of accidents, the decision to shut down the facility or isolated
systems and how that is done is left to the discretion of the CEC Emergency
Coordinator. (App. Exh. I(c) § 3.2; LeRoy at 32 fo1. Tr. 40.) The NRC Staff's
witness, Mr. Ramsey, indicated that the Staff found the Applicant's description
of mitigating actions in the plan adequate. (Ramsey at 7 fo1. Tr. 155.) The Intervenor presented no testimony in support of its claims in basis H 10. We find
that the Applicant's plan satisfactorily complies with the mitigation and shutdown requirements of the Commission's regulations. The Applicant has met
its burden with respect to the claims contained in basis Hl7 and these claims
cannot be sustained.
CANT's basis H20 alleges:
LES has not described the plans for ensuring that the equipment and instrumentation are in
good working condition and that an adequate stock of supplies is maintained; nor has LES
implemented procedures to ensure timely corrective actions are taken when deficiencies in
supplies are noted. as required by DG-3005 § 7.6.

The claims raised in basis H20 also implicate the provisions of the Commission's
regulations on the mitigation of the consequences of an accident.
The Intervenor offered no testimony in support of its claims in basis H20.
Contrary to these claims, however, the CEC Emergency Plan specifically
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describes the emergency equipment and supplies that are available at the
facility and their locations. (App. Exh. I(c) §§ 5.4.2, 6.4.4.) The plan also
provides that the emergency equipment and supplies are inventoried and tested
as appropriate once per quarter to ensure that the supplies and equipment are
available in emergencies. (App. Exh. l(c) §§ 5.4.2, 7.6; LeRoy at 33 fol. Tr.
155.) Additionally, the NRC Staff's witness, Mr. Ramsey, indicated that the
Staff finds that the provisions in the plan for inventory and maintenance are
adequate. (Ramsey at 7 fol. Tr. 155.) Although the Applicant's emergency plan
does not contain any explicit procedures for corrective actions when deficiencies
in emergency equipment or supplies are discovered, the Applicant's witness,
Mr. LeRoy, stated in his pre filed testimony that LES will implement procedures
to ensure timely corrective actions when deficiencies in emergency equipment
or supplies are found. (LeRoy at 34 fol. Tr. 40.) In this regard, the NRC
Staff's witness indicated that the Staff found it acceptable, and consistent with
its regulatory guidance, for the Applicant to deal with corrective actions in the
facility EPIP. (Ramsey at 7 fol. Tr. 155.) We find, therefore, that the Applicant's
provisions in the plan for the inventory and maintenance of emergency equipment
and supplies comply with the applicable requirements of the Commission's
regulations. The Applicant has met its burden on these claims and the claims
contained in basis H20 cannot be sustained.
The last admitted bases for contention H, basis H23, asserts:
The Appendix to the Emergency Pl:lll lacks the following information:
a. The letter from Homer Memorial Hospital does not specify for how m:llly people the
hospital may be able to transport :lIld provide emergency care, including decontamination.
This information should be specified. If these facilities, coupled with those from North
Claiborne Hospital, are inadequate to provide treatment for a credible number of contaminated
or chemically injured individuals, then further medical services agreements should be
supplied.
b. Agreement letters are not supplied from the Claiborne Parish Emergency Pl:lllning
Committee; the Homer Fire Department (which is larger and closer to the plant site than the
Lisbon department); the Homer Police Department; or the Louisiana Emergency Response
Commission.
c. The available resources of the Lisbon Volunteer Fire Department, Claiborne Parish
Sheriff's office, and the Louisiana Highway Patrol are not specified. Thus, it is impossible
to ascertain whether these agencies are capable of responding adequately to an emergency,
or whether they have the jurisdictional authority to adequately respond to an emergency.

The Intervenor's claims in basis H23 implicate portions of the notification and
coordination provisions of the Commission's regulations, 10 C.F.R. § § 40.31 (j)
(3)(viii) and 70.22(i)(3)(viii).
Although the agreement letter from Homer Memorial Hospital in the Applicant's emergency plan does not specify how many people the hospital can
transport and treat in the event of an emergency at the CEC, that information is
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provided elsewhere in the plan. The plan states that Homer Memorial Hospital
is capable of handling five persons in its emergency room and the emergency
room has a staging area with twelve overflow beds. (App. Exh. l(c), Table
4.4-1; LeRoy Tr. 100.) The plan indicates that the hospital has six staff physicians and that five specialists are on call. (App. Exh. l(c), Table 4.4-1.) The
Applicant's expert, Mr. LeRoy, explained that the emergency room is always
staffed with at least one physician, one registered nurse, one licensed practical
nurse, and two nurses' aides. (LeRoy Tr. 99.) Additionally, the plan provides
that physicians associated with the hospital and hospital personnel participate in
annual training involving the transportation and treatment of radiologically contaminated patients and their role in providing emergency support. (App. Exh.
l(c) § 5.7.) The hospital agreement letter also states that the hospital will store
near the emergency room the CEC-provided emergency supply kit and pennit
its quarterly inventory by CEC. (ld., Appendix at 11-2.)
Further, the emergency plan indicates that two ambulances from Metro
Ambulance are available to transport patients and that 17-minute helicopter
service to Shreveport medical facilities is available. (Id., Table 4.4-1.) The
plan states that in the event of an injury to facility personnel, Homer Memorial
Hospital is contacted and provides for ambulance transportation from the plant to
the hospital. If the injured individual is radiologically contaminated, the person
is accompanied to the hospital by a qualified health physics representative. (ld.
§ 5.6.) The plan also includes an agreement letter with Metro Ambulance. (App.
Exh. l(c), Appendix at 11-4.) The Applicant's expert, Mr. LeRoy, explained that
Metro Ambulance always has two ~mbulances in Claiborne Parish, one in Homer
and one in Haynesville, and that the company has more than 30 ambulances
in northern Louisiana parishes that can be moved to provide coverage in an
emergency. (LeRoy Tr. 100-01.)
We find that the Applicant has met its burden on the claims in basis H23a and
these claims cannot be sustained. There is no regulatory requirement dictating
the specific infonnation that must be contained in the Applicant's agreement
letters. Rather the Commission's regulations require that the emergency plan
contain a commitment and brief description of the means to obtain offsite assistance for injured contaminated workers. Here, we find that the Applicant's plan,
including the agreement letters, provides the necessary commitment and brief
description for transporting and treating any credible number of contaminated
injured individuals.
The Intervenor's claims in basis H23b also are without merit. Contrary to
CANT's assertion, the Applicant's plan includes an agreement letter with the
Claiborne Parish Emergency Planning Committee. That committee is the local
representative of the Louisiana Emergency Response Commission. (App. Exh.
l(c), Appendix at 11-9; LeRoy at 35 fol. Tr. 40.) As previously indicated,
Claibornt: Parish Fire District No.6, which includes the Lisbon Volunteer Fire
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Department, has jurisdiction over the geographical area of the CEC and is the
primary responder to fires at the facility. The Applicant's plan includes an
agreement letter with that emergency response organization. (App. Exh. l(c),
Appendix at 11-6; App. Exh. 2.) The Homer Fire Department provides backup
to the primary responder. Similarly, the Claiborne Parish Sheriff's Department,
not the Homer Police Department, has jurisdiction over the geographical area of
the CEC and the Applicant'S plan includes an agreement letter with the Sheriff's
Department. (App. Exh. l(c), Appendix at 11-7.) Accordingly, we find that the
Applicant has met its burden on the claims contained in bases H23b and these
claims cannot be sustained.
Likewise, the Intervenor's claims in basis H23c are without merit. The
Applicant's plan specifies the available resources of the Lisbon Volunteer
Fire Department, which is a component of Claiborne Parish Fire District No.
6. (ld., Table 4.4-1.) The response capabilities of the Claiborne Parish
Sheriff's Department and Louisiana Highway Patrol are not included in the
CEC Emergency Plan. The Applicant considers that information proprietary
because it relates to the physical security of the facility. During the proceeding,
the Intervenor failed to take the necessary steps to obtain that information so
CANT cannot now be heard to complain that it lacks the necessary information
to determine whether the capabilities of those responding agencies are adequate.
We find, therefore, that the Applicant has met its burden on the claims contained
in basis H23c and these claims cannot be sustained.
In addition to the foregoing findings on contention H, we have carefully
considered all of the Intervenor's other claims and assertions concerning the CEC
Emergency Plan and find them to be without merit. We conclude that the CEC
Emergency Plan complies with the Commission's emergency plan regulations
and that contention H cannot be sustained. With regard to those matters where
the plan fails to comply with the Staff's regulatory guidance, the Staff shall
ensure that the Applicant makes all appropriate additions and amendments
to the plan and its implementing procedures before issuing any license. As
previously indicated, in order that we may ascertain that the Applicant has met
its commitment to us, we request that the Staff issue a brief supplement to
the SER indicating the necessary amendments LES has made so that the CEC
Emergency Plan fully conforms to the Staff's regulatory guidance.

III.
CANT's contentions Land M concern the adequacy of the Applicant's Fundamental Nuclear Material Control ("FNMC") Plan for detecting and preventing the unlawful production of enriched uranium at the CEC. In this regard, 10
C.F.R. § 70.22(b) provides that a license application to possess special nuclear
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material or to operate a uranium enrichment facility must contain a full description of the applicant's program for control and accounting of the special nuclear
material or any enrichment equipment in order to show how compliance with
the Commission's material control and accounting ("MC&A") regulations will
be accomplished.
The Commission's MC&A regulations require that the licensee of an enrichment facility "shall establish, implement, and maintain a NRC-approved material control and accounting system," id. § 74.33(a), through the creation of a
fundamental nuclear material control plan. [d. § 74.33(b). That regulation further provides that the licensee's MC&A system must achieve nine enumerated
performance objectives, including the ability to "[p]rotect against and detect
production of uranium enriched to 10 percent or more in the isotope lP35" and
"[p)rotect against and detect unauthorized production of uranium of low strategic significance." [d. § 74.33(a)(2) and (3). To meet these general performance
objectives, the regulation also requires that the licensee establish, document, and
maintain, inter alia,
[a] detection program, independent of production, that provides high assurance of detecting:
(i) Production of uranium enriched to 10 percent or more in the U235 isotope, to the extent
that SNM of moderate strategic significance could be produced within any 370 calendar day
period;
(ii) Production of uranium enriched to 20 percent or more in the U 23S isotope; and
(iii) Unauthorized production of uranium of low strategic significance;

[d. § 74.33(c)(5). Finally, in order to authorize a license for an enrichment

facility, the Commission's regulations require that we find the applicant's MC&A
plan adequate. [d. § 70.23(a)(6).
Because CANT's contentions Land M involve the same general safeguards
subject matter, the contentions were combined for hearing. (Tr. 189-90.) The
Intervenor's contention L asserts:
In order to provide reasonable assurance that gas centrifuge equipment at the CEC is not
unlawfully diverted to the production of highly enriched uranium (HEU), the applicant's fundamental nuclear material control (FNMC) plan should require continuous or frequent online
enrichment monitoring for all cascades. To ensure the effectiveness of such monitoring, the
plan should stipulate minimum process pipe inner diameters of 110 millimeters or greater
at all potential measurement points.41 The current design of the CEC does not meet these
specifications.42
41Minimum process pipe inner diameter should be 110 mm if uranium hexaftuoride gas pressure in Ihe
pipe is relatively high, as at the Capenhursl plant in the United Kingdom .••• Minimum process pipe
inner diameters must be larger !han 110 mm for pipes in which the uranium hexaftuoride gas pressure is
moderate or low. For example, if !he gas pressure were one-half Ihat in a Iypical corresponding pipe Bt
Ihe Capenhurst plant, then !he minimum process pipe inner diameter should be the square root of !he two
times 100 mm [sic), or ISS mm.
41ne safeguards issues addressed in ihe following four contentions will also be raised in CANT's
commen:, to Ihe Commission regarding the proposed standards for Ihe CEC.
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In a similar vein to its first safeguards contention, CANT's contention M asserts:
In order to preclude or detect production of HEU by a batch recycling scheme involving
misuse of sampling pons, process valves, and/or flanges, the applicant's FNMC plan should
require effective monitoring by reliable technical means which accurately keep track of
employee access to these process connection locations.

To support its position on contentions Land M, the Applicant presented the
testimony of a two-witness panel comprised of Peter G. LeRoy and Erich F.
Kraska. (LeRoy-Kraska fol. Tr. 194.) As Licensing Manager for the CEC,
Mr. LeRoy directed the preparation of the CEC FNMC Plan and reviewed
and approved it. Mr. LeRoy also is an NRC-authorized derivative classifier.
(LeRoy-Kraska re L at 1-2 fol. Tr. 194.) Mr. Kraska is employed as a senior
technical manager by Urenco Investments, Inc., one of the general partners of
LES. He is responsible for ensuring that the CEC is designed in accordance
with the information transferred to LES by Urenco. Mr. Kraska assisted in the
development and review of the CEC FNMC Plan to ensure that the Applicant's
safeguards program is consistent with equivalent security programs at Urenco's
European facilities that are based on Euratom and International Atomic Energy
Agency ("IAEA") requirements. Because Mr. Kraska does not have agency
clearance for classified information developed in the United States, he has not
had access to the classified portions of the CEC FNMC Plan. (LeRoy-Kraska
re L at 2-3 fol. Tr. 194.)
Pursuant to a stipulation of the parties, the following Applicant exhibits were
admitted into evidence: Applicant's Exhibit I(b), the Classified Addendum to
the CEC SAR (App. Exh. l(b»; Applicant's Exhibit 1(d), the CEC FNMC
Plan (App. Exh. I(d»; Applicant's Exhibit I(f), the CEC Physical Security Plan
(App. Exh. 1(f); and, Applicant's Exhibit l(g), the CEC Security Plan for
the protection of classified matter and information (App. Exh. 1(g». (Tr. 31.)
Each of these Applicant exhibits contains proprietary information pursuant to 10
C.F.R. § 2.790(d)(I), classified information, or both. Although these exhibits are
part of the decisional record of the proceeding, they are not publicly available. In
particular, all twelve chapters of the CEC FNMC Plan (App. Exh. I(d» contain
proprietary information and, in addition, Chapter 9 describes the clandestine
prevention program and is classified as confidential national security information.
The NRC Staff supported the position of the Applicant on contentions L
and M and presented the testimony of a panel of witnesses made up of Donald
R. Joy and Bruce W. Moran. (Joy-Moran fol. Tr. 243.) Mr. Joy is a senior
physical scientist with the NRC in the area of material control and accounting,
with experience in safeguards inspections of fuel fabrication facilities. He
helped write the Commission's regulations on material control and accounting
for enrichment facilities in 10 C.F.R. § 74.33 and the Staff guidance on those
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requirements in Regulatory Guide 5.67 (1993). (Joy re L at 1, Attachment 1
fol. Tr. 243.) Mr. Moran is a program manager for national safeguards support,
Safeguards Office, in the National Security Program Office of Martin Marietta
Energy Systems, Inc. As the Program Manager for an NRC contract to provide
technical assistance and an assessment of safeguards issues for licensing uranium
enrichment facilities, he was one of the principal authors of NUREG/CR-5734,
"Recommendations to the NRC on Acceptable Standard Format and Content
for the Fundamental Nuclear Material Control (FNMC) Plan Required for LowEnriched Uranium Enrichment Facilities" (1991), and has substantial experience
in material control and accounting for DOE facilities. (Moran re L at 1 and
Attachment 2 fol. Tr. 243; Moran Tr. 245.)
In support of contentions Land M, the Intervenor offered the testimony of
Helen M. Hunt, an independent consultant on nuclear safeguards who has written
extensively on safeguards issues and served as an expert for the United States
Department of Energy. (Hunt at 1, 24 fol. Tr. 226.) The Applicant objected
to Ms. Hunt testifying on the grounds that she lacked the necessary factual
foundation to offer an expert opinion on the sufficiency of the CEC safeguards
provisions because she had not had access to any of the proprietary or classified
information on the CEC.
The genesis of the Applicant's objection to the testimony of CANT's expert
witness was an earlier discovery dispute. In resolving that matter, we found
that the Intervenor had waived its right to obtain the proprietary portions of
the CEC FNMC Plan and Physical Security Plan because CANT refused to
participate in an in camera hearing session involving those documents. The
Intervenor took the position that, as a public interest organization with the
purpose of bringing important issues to public light, it would not participate
in closed hearings. See Memorandum and Order (Ruling on Discovery Disputes
Pertaining to Contentions Land M) at 15-16 (July 8, 1992). Similarly, none of
CANT's attorneys or experts took the necessary steps under the Commission's
regulations to obtain security clearances so that they could have access to the
classified information concerning the CEC. See IO C.F.R. Part 25. Accordingly,
neither Intervenor's counsel nor Ms. Hunt had access to the Applicant's classified
addendum to the CEC SAR (App. Exh. l(b», the CEC FNMC Plan (App. Exh.
l(d», or the CEC Physical Security Plan (App. Exh. 1(f). It was Ms. Hunt's
lack of knowledge of these materials that formed the bases for the Applicant's
objection.
In response to the Applicant's objection, the Intervenor argued that Ms. Hunt
had sufficient facts about the CEC without resort to any classified information to
offer her expert opinion that the Commission's safeguards regulations will not be
satisfied with the technology LES proposes. According to CANT, the Applicant
was not employing tamperproof, continuous, online enrichment monitoring and,
therefore, "both factually and legally," the Applicant cannot comply with 10
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C.F.R § 74.33 without using such technology. (Tr. 216-18.) We overruled the
Applicant's objection and admitted Ms. Hunt's prefiled direct testimony. In
so ruling, we indicated that, consistent with Rule 703 of the Federal Rules of
Evidence, the Applicant and the Staff could attempt to establish through crossexamination the lack of factual foundation for Ms. Hunt's expert opinion and
that we would decide the appropriate weight tc give her testimony. (Tr. 225-26.)1
In resolving contentions Land M, we initially tum to the case the Intervenor
seeks to build from Ms. Hunt's testimony. Because CANT's argument is
succinctly set out in its proposed findings, we address the argument it presents
there.
The Intervenor first asserts that in promulgating 10 C.F.R. § 74.33 the
Commission noted that the regulation" 'was written with full consideration of
IAEA agreements . . . .' 56 Fed. Reg. 55,991, 55,992 (October 31, 1991)" and
"[t]hus, an MC&A program which does not comply with IAEA agreements
cannot comply with 10 C.F.R. § 74.33." CANT's Clarified Proposed Findings

I Pursuant to the stipulation of the parties. the following Intervenor exhibits pertinent to contentions Land M
were also admitted into evidence: Intervenor's Exhibit I, International Technology Programs Division, Martin
Mariella Energy Systerm, Inc.• Safeguards Training Course, "Nuclear Material Safeguards for Enrichment Plants,
Part 4. Gas Centrifuge Enrichment Plant: Diversion Scenarios and IAEA Safeguards Activities." Nov. 14-18.
1988; Intervenor's Exhibit 2. P. Ting and B. Moran. "Material Control and Accounting Requirements for Uranium
Enrichment Facilities." ProCttdings oflht 32nd Annual MUling oflht InSI;lu/t of Nucltar Maltrials Managtmtnt.
New Orleans, La.• July 28·31. 1991. 8t404-07; Intervenor's Exhibit 3, S. Baker. B. Dekker. P. Friend, and K. Ide.
"Developments in Safeguards as Applicable to Urenco's Enrichment Plants - An Operator's Perspective." IAEA·
SM·333111 (1994); Intervenor's Exhibit 4, M. Benedict. T. Pigford, and H. Levi. Nueltar Chtmical Enginuring
644-85 (2d ed. 1981); Intervenor's Exhibit 5,International Technology Prograrm Division. Martin Marietta Energy
Systerm. Inc., Safeguards Training Course. "Nuclear Material Safeguards for Enrichment Plants. Part 2. Cascade
and Centrifuge Separation Theory; Uranium Hexafluoride." Nov. 14-18. 1988. 8t 124-27; Intervenor's Exhibit 6.
CEC SAR Table 4.3-2 at 6.3-13 to -IS. 6.3-17. 6.3-20 (1991); Intervenor's Exhibit 7. K. van der Meer. "Enrichment
Verification on UF6 in Low Pressure Process Pipes: An Application of the Two Geometry Method." Procudings
vflht / Jlh £SARDA SympOJium vn Saftguards and Nucltar Maurial Managtmtnl. Luxembourg. May 30-June I.
1989. at 177·88; Intervenor's Exhibit 8. H. Hunt. "Effective GoINo Go Enrichment Measurements." Proeudings
oflht J.Jlh ESARDA Symptl.fium on Saftguardf and Nucltar Maltrial Managtmtnt. Avignon. France. May 14-16.
1991, at 363·69; Intervenor Exhibit 9. A. von Baeckmann. "Implementation of IAEA Safeguards in Centrifuge
Enrichment Plants." Procudingr of Iht Fvunh Inttrnational Con/tunet on Facility Optralions-Saftguartb
In1tlfaCt. Albuquerque. N.M .• Se:llt. 29-Oct. 4. 1991, at 185-90; Intervenor's Exhibit 10. T. Packer, "Continuous
Monitoring of Variations in the 2 'U Enrichment of Uranium in the Header Pipework of a Centrifuge Enrichment
Plant." Proeudings of tht 13th £SARDA Symporium on Saftguartb and Nucltar Maltrial Managtmtnt. Avignon.
France. May 14-16. 1991, at 371-76; Intervenor's Exhibit II. P. Evans and C. Rutherford. "A Uranium Enrichment
Monitor for Surveillance of a Small Centrifuge Cascade." Journal of Nucltar Mattrials Managtmtnt 34-39 (Apr.
1989); Intervenor's Exhibit 12. President William Clinton. Address to the 48th Session of the United Nations
General Assembly (Sept. 27, 1993); Intervenor's Exhibit 13, H. Hunt. "Safeguards for Advanced Gas Centrifuge
Uranium Enrichment Plants." Proeudings of Iht 15th ESARDA Symposium on Saftguartb and Nucltar Maltrials
Managtmtnt. Rome. Italy. May \1-13. 1993. at 271-76; Intervenor's Exhibit 14. H. Hunt. "Transparency of
National and Regional Safeguards Systems." Proeudings vf Iht 34th Annual MUlinG of tht lrulilult of Nucltar
Mattrials Managtmtnt. Sconsdale. Ariz., July 18·21. 1993, 8t 791; Intervenor's Exhibit 15. D. Drayer, D. Mangan.
C. Sonnier. and J. Lovett. "Authentication of Operator·Designed Monitoring Systems." Procudings of tht 30th
Annual Muling of Iht IrulilUlt of Nuc1tar Maltrials Managtmtnl. Orlando, Fla.• July 9-12, 1989. at 104449; Intervenor's Exhibit 16. C. Johnson. "Data Transmission Authentication Techniques for Use in Unattended
Surveillance Systems," Proeudings oftht 30th Annual MUling oflht Irul;lult ofNucltar Maltrials Managtmtnt.
Orlando. Fla.. July 9-12. 1989. 8t 1050-52; Intervenor's Exhibit 17. M. Canry. E. Hakkila, and R. Weh. "The Third
U.S.-German Workshop on Near·Real-Time Accounting for Reprocessing Plants." Journal of Nucltar Mattrials
Managtmtntl4-15 (Feb. 1992).
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of Fact and Conclusions of Law Pertaining to Contentions L and M (Oct.
24, 1994) at 2. Next, the Intervenor asserts that the LES license application
is subject to the Agreement Between the United States of America and the
International Atomic Energy Agency for the Application of Safeguards in the
United States of America, Nov. 18, 1977, 32 U.S.T. 3062, that took effect
in 1980 as part of the implementation of the Treaty on the Non-Proliferation
of Nuclear Weapons, July 1, 1968, 21 U.S.T. 483. Citing article 72(b) of
the IAEA Agreement, the Intervenor claims that "this treaty provides that the
lAEA must be able to 'make independent measurement of all nuclear material
subject to safeguards. . . . '" CANT's PF at 2-3 citing 32 U.S.T. at 3082.
CANT then argues that the Applicant's classified information concerning the
CEC safeguards provisions is irrelevant to evaluating compliance with IAEA
safeguards "because it does not pertain to the IAEA's ability to independently
verify the absence of HEU production." Id. at 4-5. According to CANT, only
continuous on-line enrichment monitoring of each CEC cascade will permit "the
IAEA to independently verify the absence of HEU production at the CEC." Id. at
7. Similarly, CANT declares that only tamperproof monitors with authenticated
transmission to a central computer will permit "the IAEA .. . to be able to
independently detect unauthorized patterns of valve manipUlation which would
indicate possible HEU production." Id. at 9.
CANT's entire argument fails, however, because it is footed on an erroneous
premise. The Intervenor misreads and misapprehends article 72(b) of the IAEA
Agreement, which is the cornerstone of its argument. Contrary to its assertions,
that IAEA provision does not, through the mechanism of allowing the IAEA
to make independent measurements of nuclear material subject to safeguards,
mandate that the Applicant employ at its enrichment facility any particular design
configuration or any specific hardware in order to provide the IAEA with an
independent means of verifying that no HEU has been produced at the facility.
To make its argument, the Intervenor selectively quotes article 72(b) and adds
language to its description of the provision to convey the meaning that the IAEA
Agreement creates a design or hardware requirement. In describing article 72(b),
CANT states that "[a]mong other things, this treaty provides that the IAEA must
be able to 'make independent measurement of all nuclear material subject to
safeguards. . . .''' Id. at 3-4 (first emphasis supplied). But the actual language
of article 72 conveys no such meaning. It states:
For the purposes specified in Anicles 69 through 71 [dealing with ad hoc inspections. routine
inspections. and special inspections. respectively]. the Agency may:
(a)
(b)

Examine the records kept pursuant to Anicles 49 though 56;
Make independent measurements of all nuclear material subject to safeguards under
this Agreement;
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(c)
(d)
(e)

Verify the functioning and calibration of instruments and other measuring and
control equipment;
Apply and make use of surveillance and containment measures; and
Use other objective methods which have been demonstrated to be technically
feasible.

32 U.S.T. at 3082. The meaning of article 72 is further delineated by article 73.
which states:
Within the scope of Article 72. the Agency shall be enabled:
(a)

(b)

(c)

(d)

(e)

<0

To observe that samples at key measurement points for material balance accountancy are taken in accordance with procedures which produce representative samples. to observe the treatment and analysis of the samples and to obtain duplicates
of such samples;
To observe that the measurements of nuclear material at key measurement points
for material balance accountancy are representative. and to observe the calibration
of the instruments and equipment involved;
To make arrangements with the United States that. if necessary:
(i) Additional measurements are made and additional samples taken for the
Agency's use;
(ii) The Agency's standard analytical samples are analysed;
(iii) Appropriate absolute standards are used in calibrating instruments and other
equipment;
(iv) Other calibrations are carried out;
To arrange to use its own equipment for independent measurement and surveillance.
and if so agreed and specified in the Subsidiary Arrangements to arrange to install
such equipment;
To apply its seals and other identifying and tamper-indicating devices to containments. if so agreed and specified in the Subsidiary Arrangements; and
To make arrangements with the United States for the shipping of samples taken for
the Agency's use.

Id. As the language of these provisions makes clear, the authority of the IAEA
pursuant to article 72(b) to make its own measurements of nuclear material
subject to safeguards does not translate into a requirement that a facility subject
to IAEA inspection must employ a particular design or a specific kind of
hardware to provide the IAEA an independent and foolproof method of verifying
that no HEU has been produced at the facility, as the Intervenor asserts.
Further, the Intervenor's case is not advanced by its argument that because
the Commission's safeguards rule for enrichment facilities was written "with full
consideration ofIAEA agreements," an applicant's MC&A program compliance
with the IAEA Agreement is central to its compliance with 10 C.F.R. § 74.33.
Although CANT is correct that the Commission issued the safeguards rule "with
full consideration of IAEA agreements," 56 Fed. Reg. at 55,992. contrary to
the Intervenor's claim the IAEA Agreement does not prescribe any particular
design configuration or specific hardware for the CEC to provide the IAEA
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an independent method of verifying enrichment production. Because CANT's
argument is based upon a misreading of the IAEA Agreement, the fact that
the Commission issued the safeguards rule with full consideration of the IAEA
Agreement provides no support for its position.
Indeed, in promulgating 10 C.F.R. § 74.33, the Commission expressly rejected
the suggestion of a commenter with close ties to CANT that it should require
that plant hardware be designed to permit and facilitate independent "go/no go"
verification of the absence of unauthorized enrichment. See CLI-92-7, 35 NRC
93, 103 n.9 (1992). Similarly, the Commission rejected the suggestion that it
should require that an applicant consult with the IAEA on plant hardware design.
In the statement of considerations accompanying the final rule, it stated:
The Commission does not believe that the suggested hardware design is either necessary or
practical. Based upon its experience with safeguarding SNM in licensed material activities.
the Commission is convinced that a proper MC&A program can provide adequate protection
against unauthorized enrichment. and assurance that should it occur. it will be detected in a
timely manner. Therefore. the Commission does not believe it is necessary to impose such a
requirement. Furthermore. as it is the NRC's responsibility to license the enrichment facility.
its requirements for protection of health and safety of the public and common defense and
security take precedence over IAEA inspection schemes and protocols. Nonetheless. these
MC&A requirements were developed cognizant of IAEA programs because the U.S. is a
member country of IAEA and complies with the IAEA requirements. Consequently. the
suggestion of the commenter is refused.

56 Fed. Reg. 55,991, 55,995 (1991).
That the Intervenor's reading of the IAEA Agreement is erroneous also
is evident from one of the Commission's rulings in this proceeding. In the
notice initiating the proceeding, the Commission provided that any subsequently
admitted party could seek reconsideration of the special licensing criteria that
the Commission stated would be applicable to the CEC. The Intervenor sought
reconsideration and, in its motion, complained of the lack of a safeguards
design criterion applicable to the CEC. It requested a design criterion for the
facility and its hardware conducive to the implementation of effective advanced
national and international safeguards techniques and procedures. CANT also
asked the Commission to impose licensing standards that would ensure effective
monitoring of the CEC by the IAEA, including online enrichment monitoring
and effective monitoring of all sampling ports, process valves, and flanges the subject of CANT's contentions Land M. CLI-92-7, 35 NRC at 102.
In denying the Intervenor's request for a safeguards design criterion, the
Commission stated that it already had addressed the need for safeguards against
unauthorized activities by issuing 10 C.F.R. § 74.33. It also rejected CANT's
call for licensing standards requiring online enrichment monitoring and effective
monitoring of sampling ports, process valves, and flanges. The Commission
indicated that the Intervenor's proposed licensing standards were "prescriptive"
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and explained that, in promulgating the safeguards rule, it had made a reasoned
policy choice to regulate by perfonnance-based standards for MC&A programs.
It added that "[1]icensees may, of course, choose or need to employ the CANTsuggested means to achieve an appropriate level of safeguards; however, those
means are not necessarily the exclusive solutions to meeting the Commission's
performance requirements." Id. at 104.
The Commission's statements denying CANT's reconsideration motion, taken
in conjunction with the statement of considerations accompanying the final safeguards rule, make it clear that the Intervenor's reading of the IAEA Agreement
is not shared by the Commission. In promUlgating the safeguards rule, the
Commission remarked that the rule was written with full consideration of IAEA
agreements. Consistent with that statement, in denying CANT's reconsideration
motion the Commission could not have rejected the Intervenor's suggested licensing standards on the ground that such standards were prescriptive, and hence
incompatible with the performance-based standards of the safeguards rule, if
those very same prescriptive standards were mandated by the IAEA Agreement.
Thus, as the Commission suggested, 10 C.F.R. § 74.33 is fully consistent
with the IAEA Agreement and the Intervenor's reading of that Agreement is
erroneous. Contrary to CANT's assertions, the IAEA Agreement, and hence
the Commission's safeguards rule, simply do not impose on the Applicant a
requirement that the CEC must employ a particular design configuration or a
specific kind of hardware in order to provide the IAEA an independent and
foolproof method of verifying that no HEU has been produced at the facility.
Whether the Intervenor's position is viewed as a strictly legal argument that the
IAEA Agreement requires, as a matter of law, continuous online enrichment
monitoring and effective monitoring of sampling ports, process valves, and
flanges, or whether CANT's position is viewed as a factual argument that these
same methods are the only possible way to provide IAEA with an independent
method of verifying that no HEU has been produced at the facility, the arguments
fail because they are entirely based on CANT's incorrect assumption that
IAEA safeguards provisions provide the baseline requirements needed to comply
with NRC safeguards regulations. CANT's erroneous reading of the IAEA
Agreement renders its contentions Land M meritless.
As the foregoing discussion demonstrates, the adequacy of the Applicant's
safeguards measures to detect unauthorized production of enriched uranium must
be detennined under the Commission's safeguards rule. Pursuant to 10 C.F.R.
§ 74.33(c)(S), the CEC FNMC Plan must provide high assurance that the Applicant's detection program will detect the unauthorized production of enriched uranium. As previously indicated, the Intervenor's expert chose to forego reviewing
of the proprietary and classified infonnation on the Applicant's safeguards program. Additionally, the Intervenor took the position that such infonnation was
irrelevant for detennining compliance with what it believed (albeit erroneously)
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were the controlling IAEA safeguards requirements. Therefore, in providing her
analysis of the Applicant's compliance with 10 C.F.R. § 74.33(c)(5) Ms. Hunt
lacked complete, accurate, factual information about the Applicant's safeguards
measures and the design and layout of the CEC, including the classified addendum to the CEC SAR (App. Exh. l(b», the CEC FNMC Plan (App. Exh. l(d»,
and the CEC Physical Security Plan (App. Exh. 1(0). As a result, the quality
of Ms. Hunt's analysis was seriously impaired. For example, Ms. Hunt did not
know how the CEC centrifuges are interconnected to form cascades, how the
cascades are controlled, or how many process valves are on each cascade. Similarly, the Intervenor's expert did not know whether the CEC cascades can be
reconfigured and, if so, by what means, where the process valves are located, or
what measures LES will employ to control personnel access to the centrifuges.
(Tr. 231-36.) The proprietary and classified information in the Applicant's Exhibits l(b), l(d), and 1(f) are at the heart of the question of the adequacy of
the Applicant's safeguards provisions and indispensable to any determination of
whether the Commission's regulations have been met. Without knowledge of
the relevant facts, CANT's expert did not have a sufficient foundation to reach
an informed expert opinion on whether the Applicant's safeguards provisions
provide high assurance of detecting the unauthorized production of enriched
uranium. Hence, we can give Ms. Hunt's testimony no weight in considering
contentions Land M.
Turning to the merits of CANT's contention L, it asserts that continuous
online enrichment monitoring of all cascades, with minimum pipe diameters
of 110 millimeters to support it, is necessary to provide reasonable assurance
that gas centrifuge equipment is not unlawfully diverted to the production of
HEU. In responding to contention L, the Applicant's expert witnesses, Mr.
LeRoy and Mr. Kraska, stated in their prefiled direct testimony that continuous
online enrichment monitoring is not necessary to prevent diversion of centrifuge
equipment to the production of HEU at the CEC. (LeRoy-Kraska re L at 4, 12
fol. Tr. 194.) Mr. LeRoy indicated that the classified material in chapter 9 of the
CEC FNMC Plan describes the Applicant's clandestine enrichment prevention
program. This program is multifaceted and provides a number of means of
preventing, detecting, and mitigating diversion of enriched uranium. (LeRoyKraska re L at 10-11 fol. Tr. 194.)
Because the CEC FNMC Plan (App. Exh. I(d», the CEC Physical Security
Plan (App. Exh. I (f», and the classified addendum to the CEC SAR (App.
Exh. I(b» that detail the Applicant's safeguards provisions are comprised of
proprietary and classified information, and the Intervenor has chosen not to
review this vital information, no purpose would be served by filing separate
classified findings on CANT's contentions. It suffices to note generally that the
Applicant's safeguards program works through the control of personnel access,
the control of enrichment equipment, the control of UF6 systems operations,
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maintenance, testing, and the monitoring and inspection ofUF6 systems and UF6
usage and storage areas. Through these methods various clandestine scenarios
such as batch recycling will be prevented from occurring at the CEC. (LeRoyKraska re L at 13-14 fol. Tr. 194.) Mr. LeRoy concluded that the Applicant's
safeguards measures, particularly the CEC design and the CEC FNMC Plan,
as well as the proposed procedures, operating practices, and administrative
programs for the facility, provide a high degree of assurance that clandestine
diversion of enrichment will not occur at the CEC. (LeRoy-Kraska re L at
23 fol. Tr. 194.) Further, the NRC Staff's expert witnesses, Mr. Joy and Mr.
Moran, stated in their prefiled direct testimony that continuous online enrichment
monitoring is not necessary to detect unauthorized enrichment. (Joy-Moran re
L at 7 fol. Tr. 243.) The Staff evaluated the Applicant's safeguards provisions
and concluded that the CEC FNMC Plan provides the required assurance of
detecting the unauthorized production of HEU at the facility and meets all NRC
regulatory requirements. (Joy-Moran re L at 6-7 fol. Tr. 243; Tr. 247.)
Based upon the testimony of the expert witnesses for the Applicant and the
Staff and the proprietary and classified information contained in Applicant's
Exhibits l(b), l(d), and l(f), we find that the CEC FNMC Plan meets the
regulatory requirements of the Commission's safeguards regulations, particularly
10 C.F.R. § 74.33(c)(5). The Applicant has met its burden on CANT's contention
L and that contention cannot be sustained.
CANT's other safeguards contention, contention M, asserts that in order to
effectively preclude and detect production of HEU by batch recycling though
the misuse of sampling ports, process valves, and flanges, the CEC FNMC
Plan should require effective monitoring by reliable technical means, i.e.,
tamperproof controls, to track employee access to process connection locations.
The Applicant's expert witnesses, Mr. LeRoy and Mr. Kraska, both testified that
the tamperproof devices called for by CANT in contention M are not necessary
to comply with the Commission's safeguards regulations. (LeRoy-Kraska re
M at 4 fol. Tr. 194; Tr. 256.) Access to sampling ports, valves, and flanges is
controlled at the CEC and the monitoring devices and methods employed by LES
for sampling ports, process valves, and flanges will provide the high assurance
required by 10 C.F.R. § 74.33(c)(5) for detecting unauthorized production of
enriched uranium. (leRoy-Kraska re M at 4, 8-9 fol. Tr. 194.) Chapters 2, 6,
and 9 of the CEC FNMC Plan describe the devices, methods, and programs
for controlling sampling ports, valves, and flanges. Specifically, the classified
material in Chapter 9 contains, inter alia, the enrichment scenarios involving
sampling ports, valves, and flanges that will be detected and prevented by the
Applicant's program, including batch recycling. (LeRoy-Kraska re M at 8-11 fol.
Tr. 194.) Further, the NRC Staff witnesses, Mr. Joy and Mr. Moran, indicated
in their prefiled direct testimony that the Staff concluded that batch recycling
through the use of sampling ports, valves, and flanges has been adequately
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addressed by the Applicant and that compliance with the CEC FNMC Plan will
provide adequate deterrence to, and detection of, unauthorized production of
HEU. (Joy-Moran re M at 6-7 fol. Tr. 243.) Both Mr. Joy and Mr. Moran testified
that they were satisfied that the CEC FNMC Plan meets all NRC regulatory
requirements and provides the high assurance required by the regulations. (Tr.
247.)
Based on the testimony of the expert witnesses of the Applicant and the
Staff and the proprietary and classified information contained in Applicant's
Exhibits I(b), I(d), and I(f), we find that the CEC FNMC Plan also meets the
requirements of 10 C.F.R. § 74.33(c)(5). The Applicant has met its burden on
CANT's contention M and that contention cannot be sustained.
IV.

For the foregoing reasons, we conclude that the CEC Emergency Plan and
the CEC FNMC Plan comply with the Commission's applicable regulations and
that CANT's contentions H, L, and M cannot be sustained. Pursuant to 10
C.P.R. § 2.760 of the Commission's Rules of Practice, this Partial Initial Decision will constitute the final decision of the Commission on these contentions
forty (40) days from the date of its issuance unless a petition for review is filed
in accordance with 10 C.F.R. § 2.786, or the Commission directs otherwise.
Within fifteen (15) days after service of this Partial Initial Decision, any party
may file a petition for review with the Commission on the grounds specified
in 10 C.F.R. § 2.786(b)(4). The filing of a petition for review is mandatory in
order for a party to have exhausted its administrative remedies before seeking
.judicial review at the appropriate time. Within ten (10) days after service of a
petition for review, any party to the proceeding may file an answer supporting
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or opposing Commission review. The petition for review and any answers shall
conform to the requirements of 10 C.F.R. § 2.786(b)(2)-(3).
It is so ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD
Thomas S. Moore
ADMINISTRATIVE JUDGE
Richard F. Cole
ADMINISTRATIVE JUDGE
Frederick J. Shon
ADMINISTRATIVE JUDGE
Rockville, Maryland
April 26, 1996
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GEORGIA INSTITUTE OF
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(Georgia Tech Research Reactor,
Atlanta, Georgia)
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The Atomic Safety and Licensing Board issues a Prehearing Conference
Order setting forth determinations made at a pre hearing conference on April 24,
1996, including witness schedules and other matters bearing on the evidentiary
hearing scheduled to commence on May 20, 1996.

RULES OF PRACTICE:

WITNESSES

The Rules of Practice do not permit particular Staff witnesses to be subpoenaed. But a licensing board, pursuant to 10 C.F.R. § 2.720(h)(2), may, upon a
showing of exceptional circumstances, require the attendance and testimony of
named NRC personnel. Where an NRC employee has taken positions at odds
with those espoused by witnesses to be presented by the Staff, on matters at
issue in a proceeding, exceptional circumstances exist. The Board determined
that differing views of such matters are facts differing from those likely to be
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presented by the Staff witnesses and, on that basis, required the attendance and
testimony of the named NRC personnel.

THIRD PREHEARING CONFERENCE ORDER
On April 24, 1996, the Atomic Safety and Licensing Board conducted a
prehearing conference in Atlanta, Georgia (Tr. 834-914).1 Participating were
representatives of Georgia Institute of Technology (Georgia Tech or Applicant),
Georgians Against Nuclear Energy (GANE or Intervenor), and the NRC Staff.
This conference served many of the purposes described in 10 C.F.R. § 2.752.
rollowing are the specific matters considered.

A.

Witness Schedules

The Board approved schedules for the appearance of particular witnesses at
the hearing commencing on May 20, 1996. Previously, the Board had directed
the parties to present the names of all of their witnesses at the prehearing
conference. All of them did SO.2 Because much of Georgia Tech's case is
likely to be rebuttal testimony, Georgia Tech was given the authority to identify
additional rebuttal witnesses following the testimony of GANE's witnesses.
(Georgia Tech in fact identified not only its direct witnesses but also certain
potential rebuttal witnesses.) The schedules for particular witnesses are as
follows:
I.

2.

Georgia Tech:
a. Dr. R.A. Karam
b. Dr. Nicholas Tsoulfanidis
c. Dr. Rodney Ice

May 29, 1996,9:30 a.m.

Rebuttal - above witnesses plus:
d. Dr. B.K. Revsin
e. Dr. P. Michael O'Bannon
f. Dr. Bumd Kahn

May 31, 1996, 9:00 a.m.
(June 24, 9:30 a.m.,
if necessary)

GANE:
a. R.M. Boyd
b. Glenn Carroll

May 23, 1996,9:00 a.m.
May 21, 1996, 9:30 a.m.

I Notice of this conf=nce. dated March 25. 1996. was published in the F~J~ral R~giSltr of March 29. 1996. 61

Fed. Reg. 14.164.
21be Applicant and Staff filed witness lists. GANE announced its witnesses during the p~hearing conference
('fr. 847-49).
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c.

Dr. Brian Copcutt .

d.
e.

John Galloway
A.R. Long

May 20, 1996, 1:00 p.m.
(May 21, 9:00 a.m,
if necessary)
May 21, 1996, 1:00 p.m.
May 24, 1996, 9:00 a.m.

3. NRC Staff:

B.

a.

Panel A:
Douglas M. CoJlins
Paul E. Fredrickson
Albert F. Gibson
George B. Kuzo

May 22, 1996, 9:00 a.m.

b.

Panel B:
Craig H. Bassett
Edward J. McAlpine
Marvin M. Mendonca

May 30, 1996. 9:00 a.m.

c.

Panel C:
Alexander Adams, Jr.
Marvin M. Mendonca

May 30, 1996, following
Panel B

Subpoenas

As requested. the Board issued subpoenas for two GANE witnesses: Mr.
Boyd and Dr. Copcutt. GANE also sought a subpoena for Staff Inspector A.R.
Long. GANE's response to Staff and Georgia Tech discovery, dated February
22, 1996, at 18-19. The Rules of Practice do not permit particular Staff witnesses
to be subpoenaed. 10 C.F.R. § 2.720(h)(I). GANE had earlier identified and
has now listed as one of its witnesses Ms. Long. Ms. Long was not included in
the three panels of witnesses proposed to be presented by the Staff.
Notwithstanding the Board's lack of authority to subpoena particular Staff
witnesses, the Board, pursuant to 10 C.F.R. § 2.720(h)(2), may, upon a showing
of "exceptional circumstances, such as a case in which a particular named NRC
employee has direct, personal knowledge of a material fact not known to the
witnesses made available by the [Staff] require the attendance and testimony of
named NRC personnel" (emphasis supplied). GANE has identified Inspector
Long as having taken positions at odds with other NRC personnel with respect
to the conduct of Georgia Tech management. GANE has stated in its response
to NRC discovery, dated February 22, 1996 (at 18), that Ms. Long brought
a sex-discrimination suit against NRC "for chilling her investigation of the
Georgia Tech Research Reactor, complaining of a good old boy network that
was covering up Georgia Tech's mistakes."
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GANE attached two newspaper articles (Attachment 6 of Discovery Response) describing in more detail Ms. Long's views. GANE has also filed
a motion to compel, dated March 8, 1996, seeking Staff documents regarding
Inspector Long, and the Board in large part granted that motion.
The Staff took the position that one of its witnesses (Albert F. Gibson) was
well aware of the events about which Ms. Long would testify (Tr. 856) and that
the Staff's selection of witnesses was adequate. The Board views this situation
as comprising the exceptional circumstances referenced by the NRC rule, and it
regards differing views of the adequacy of Georgia Tech's management as facts
differing from those likely to be presented by the referenced NRC witness.
According to GANE, Ms. Long "still has some questions about oversight
of Georgia Tech [by NRC)." Discovery Response, dated February 22, 1996,
at 2. Ms. Long's view of the facts thus can reasonably be expected to differ
significantly from views likely to be presented by the inspectors on NRC's
witness panels. As set forth in one of the newspaper articles attached to
GANE's February 22, 1996 discovery response (Attachment 6, Atlanta lournalConstitution article), Ms. Long's disagreement with other NRC employees
concerned an alleged "breakdown in management controls" at Georgia Tech
- the very issue raised by GANE in this proceeding. Accordingly, the Board
hereby requires the attendance and testimony of Ms. A.R. Long, on the schedule
set forth above.

C.

Local Public Document Room

The Board has long urged the establishment of a Local Public Document
Room in the Atlanta, Georgia area. See, e.g., LBP-95-6, 41 NRC 281. 297-98
(1995). Effective April 25, 1996. such a room was established, at the Decatur
Library. 215 Sycamore Street. Decatur, Georgia 30030 (telephone (404) 3703070). Hours of operation are 9:00 a.m. to 9:00 p.m. Monday through Thursday.
9:00 a.m. to 5:00 p.m. Friday and Saturday. and 1:00 p.m. to 5:00 p.m. Sunday.
Paper copies of files relevant to this proceeding (from 1985 to date) are present
at that location. (If any of the parties have questions concerning the Local Public
Document Room. they may call NRC at 1-800-638-8081.)

D.

Limited Appearance Sessions

The Licensing Board previously announced that it would hold at least two
oral limited appearance sessions - a one-hour session on the opening day of the
hearing, from approximately 10:00 a.m. to 11 :00 a.m. on Monday. May 20. 1996,
and a two-hour evening session. tentatively set for 7:00-9:00 on Wednesday,
May 22, 1996. At the conference. the Board confirmed that the evening session
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would be held on Wednesday, May 22, 1996, from 7:00 to 9:00 p.m., at the
Student Center Theatre, Georgia Institute of Technology, Atlanta, Georgia. The
Board also announced that, if there appeared to be sufficient interest or demand,
it would hold a further session on Wednesday evening, May 29, 1996, from 7:00
to 9:00 p.m., at a location to be announced.

E.

Marking of Exhibits

Exhibits are to be marked, at the time they are first identified for the record,
in numerical sequence for each party sponsoring them - e.g., GT [Georgia
Tech] Exh. I, GANE Exh. I, Staff Exh. 1. Each party should bring eight
copies of each exhibit: three for the court reporter and one for each (other)
party and Licensing Board member. Parties are encouraged to distribute copies
of all exhibits to other parties at the outset of the initial evidentiary hearing
session. The Board also encouraged the parties to stipulate to the authenticity
and admission of as many exhibits as possible, as well as to past facts, where
agreed upon. Such steps could save much hearing time. (Only the Staff, in its
list of witnesses, also identified documents it would be presenting in its direct
case. The Board had not previously directed the parties to identify documents
of this type.)
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Charles Bechhoefer, Chairman
ADMIMSTRATIVEJUDGE
Rockville, Maryland
April 3D, 1996
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFRCE OF NUCLEAR REACTOR REGULATION

William T. Russell, Director

In the Matter of
ALL REACTOR UCENSEES
WITH INSTALLED THERMO-LAG
RRE BARRIER MATERIAL

April 3, 1996

By petitions dated September 26, 1994, from the Citizens for Fair Utility
Regulation and the Nuclear Information and Resource Service, dated October 6,
1994, from the Maryland Safe Energy Coalition, dated October 21, 1994, from
the GE Stockholders' Alliance and Dr. D.K. Cinquemani, dated October 25,
1994, from the Toledo Coalition for Safe Energy, dated October 26, 1994, from
R. Beujan, dated November 14, 1994, from B. DeBolt, and dated December 8,
1994, from the Nuclear Information and Resource Service and the Oyster
Creek Nuclear Watch, Petitioners requested that the U.S. Nuclear Regulatory
Commission (NRC) take action with regard to the use of Thermo-Lag material
by reactor licensees as fire barriers. Petitioners requested a variety of actions
including immediate shutdown of reactors where Thermo-Lag material is used.
In a Director's Decision issued on April 3, 1996, the Director of Nuclear
Reactor Regulation denied the relief sought by Petitioners. With regard to
the requested shutdown of operating facilities using Thermo-Lag material,
the Director concluded that fire watches permitted by the NRC requirements
applicable to the facilities in question provided reasonable assurance of adequate
protection of public health and safety. With regard to the remaining issues raised
by Petitioners, the Director concluded that they are being addressed by licensees
in a manner that ensures adequate protection of public health and safety.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

By letter dated September 26, 1994, the Citizens for Fair Utility Regulation
and the Nuclear Information and Resource Service (NIRS), by press release dated
October 6, 1994, the Maryland Safe Energy Coalition, by separate letters dated
October 21, 1994, the GE Stockholders' Alliance and Dr. O.K. Cinquemani, by
letter dated October 25, 1994, the Toledo Coalition for Safe Energy, by letter
dated October 26, 1994, R. Benjan, by letter dated November 14, 1994, B.
DeBolt, and by letter dated December 8, 1994, NIRS and the Oyster Creek
Nuclear Watch (the Petitioners) requested that the U.S. Nuclear Regulatory
Commission (NRC) take action with regard to the use of Thermo-Lag by reactor
licensees and that their letters be treated as petitions pursuant to section 2.206
of Title 10 of the Code of Federal Regulations (10 C.F.R. § 2.206).
The Citizens for Fair Utility Regulation and NIRS requested that
(1) Texas Utilities Electric Company (TU Electric), licensee of Comanche
Peak Steam Electric Station, Unit 1, perform additional destructive
analysis for Thermo-Lag configurations in proportion to the total
installed amount of Thermo-Lag to determine the degree of "dry joint"
occurrence;
(2) the licensee perform fire tests on upgraded "dry joint" Thermo-Lag
configurations for conduit and cable trays to rate the barrier as a tested
configuration in compliance with fire protection regulations; and
(3) the NRC immediately suspend the Comanche Peak Unit 1 license
until the above corrective actions are taken.
The Maryland Safe Energy Coalition requested immediate shutdown of both
reactors at the Peach Bottom plant until the risk of fire near electrical control
cables due to combustible insulation is corrected" Dr. Cinquemani and the
Toledo Coalition for Safe Energy requested that the NRC immediately shut
down all reactors where Thermo-Lag is used until it has been removed and
replaced. The GE Stockholders' Alliance requested shutdown of all reactors
where Thermo-Lag is used until it has been removed and replaced with fireretardant material meeting NRC standards. R. Benjan requested immediate
shutdown of all reactors where Thermo-Lag is used. B. DeBolt requested
shutdown of all reactors in which Thermo-Lag is used until it has been removed
and replaced. NIRS and the Oyster Creek Nuclear Watch requested that NRC
immediately suspend GPU Nuclear Corporation'S (GPUN's) operating license
I The pelition submined by Ihe Maryland Safe Energy Coalition expressed several concerns in addilion 10 !he
fire hazard issue. These Olher issues, !hal is, olher !han Ihe fire hazard issue, will be !he subjecl of a separale
Direclor's Decision.
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for Oyster Creek Nuclear Generating Station (OCNGS) until GPUN removes
Thermo-Lag fire barrier material and replaces it with a competitive product that
meets current NRC fire protection regulations.
As a basis for their requests concerning Thermo-Lag 330-1 fire barrier
upgrades, the Citizens for Fair Utility Regulation and NIRS Petitioners stated
that:
(1) The licensee's records on the original installation of Thermo-Lag
fire barriers on conduits and cable trays indicate that its contractor
followed specifications for prebuttering all joints.
(2) NRC Inspection Reports 50-455193-42 and 50-446/93-42 found,
based on destructive analysis documents, that a concern did exist
where Thermo-Lag conduit joints fell apart easily and did not appear
to have any residual material of a buttered surface, indicative of a
joint that had not been prebuttered.
(3) The "dry joint" deficiency appeared in Room 115A and other areas
of the unit.
(4) The licensee directly contradicts an NRC inspector's findings that
were determined in part by destructive analysis.
(5) The "dry joint" or absence of prebuttering of Thermo-Lag panels can
be determined only by destructive analysis and cannot be determined
by a walkdown visual inspection.
(6) The findings reported in the Comanche Peak Unit 1 Region IV Inspection Reports 50-455/93-42 and 50-446/93-42, based on the limited
amount of destructive analysis conducted at the unit, constitute a substantial documentation of installation deficiencies found in ThermoLag fire barriers as documented in NRC Information Notice (IN) 9179, "Deficiencies in the Procedures for Installing Thermo-Lag Fire
Barrier Materials," December 6, 1991, and IN 91-79, Supplement 1,
"Deficiencies Found in Thermo-Lag Fire Barrier Installation," August
4, 1994.
(7) Neither the NRC nor the industry, by its agent Nuclear Energy
Institute (NEI), nor a utility, have conducted fire tests on dry-fitted or
"dry joint" upgraded configurations of Thermo-Lag 330-1.
(8) The presence of "dry joint" upgraded configurations in Comanche
Peak Unit 1 constitutes an untested application of Thermo-Lag fire
barriers.
As a basis for the requests concerning Thermo-Lag 330-1 fire barrier upgrades, the Maryland Safe Energy Coalition stated that the manufacturer of the
flame retardant (Thermo-Lag insulation) was indicted on criminal charges (of
falsifying tests of the effectiveness of the insulation as a fire barrier), and fire
near the electrical control cables, due to combustible Thermo-Lag insulation,
could cause a catastrophic meltdown.
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As the bases for their requests, Dr. Cinquemani, the Toledo Coalition for Safe
Energy, the GE Stockholders' Alliance, and R. Benjan stated either individually
or collectively that:
(1) The widespread use of Thenno-Lag in more than seventy reactors
presents a safety crisis.
(2) The NRC has known since 1982 that Thenno-Lag fails NRC performance standards for material that protects vital electrical cables for
ampacity rating and fire resistance.
(3) Thenno-Lag has failed not only NRC tests, but almost all other
independent tests.
(4) Thenno-Lag is combustible, contrary to NRC regulations, and is an
ineffective fire barrier.
(5) The use of Thenno-Lag could lead to shorts, to failure of the cables
in an emergency, and to fire.
(6) Thenno-i..ag is faulty in that fraudulent ampacity ratings allowed
utilities to use smaller cable than pennitted by design requirements,
causing the cable to overheat and its insulation to deteriorate.
(7) The NRC has stated that fire at some nuclear power plants can
contribute as much as 50% of the risk to a core meltdown, and
a typical reactor will have three to four significant fires during its
licensed lifetime.
(8) Thennal Science, Inc. (TSI), the manufacturer of Thenno-Lag, and
its President were indicted by a Federal Grand Jury on seven criminal
charges related to conspiracy to defraud the U.S. government in regard
to the effectiveness of Thenno-Lag.
(9) The hourly fire watches at the Davis-Besse Nuclear Power Plant
operated by Toledo Edison do not replace fire barrier material and
do not prevent fires.
As the bases for his request, B. DeBolt stated that Thenno-Lag fails to
meet NRC regulations concerning combustibility and that the manufacturer
of Thenno-Lag was indicted for defrauding the government and the utilities.
Among the many bases for their request, NIRS and the Oyster Creek Nuclear
Watch stated that:
(1) Southwest Research Institute (SwRI) conducted fire tests on ThennoLag 330-1 specimens for GPUN and reported that all specimens
ignited approximately 2 seconds after being inserted into the furnace
and failed specified criteria because of flaming after the first 30
seconds of testing, an outside temperature rise higher than 30°C, and
a weight loss of 50%.
(2) GPUN's operation of OCNGS with knowledge of the SwRI report
is an example of GPUN's reckless disregard for fire protection and
public safety.
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(3)

In the event of fire, Thermo-Lag is likely to fail its intended function
of protecting vital electrical cables running from the control room to
plant safety systems used to shut down the reactor.
(4) Current installations of Thermo-Lag are likely to fail in less time than
1 hour (when smoke detectors and automatic sprinkler systems are
present) or 3 hours (when there are no fire detection and suppression
systems) that NRC regulations require for fire barriers to withstand
fire.
(5) The NRC Inspector General issued a report in August 1992 condemning NRC's handling of the Thermo-Lag issue and documenting the
NRC Staff's failure to understand the scope of the problem.
(6) In April 1994, Industrial Testing Laboratories and its President pleaded guilty to five felony counts of aiding and abetting the distribution
of falsified test data.
(7) On September 29, 1994, the U.S. Department of Justice issued a
seven-count indictment against the manufacturer of Thermo-Lag and
its Chief Executive Officer for willful violations of the Atomic Energy
Act, conspiracy to conceal material facts, and making false statements
to defraud the United States in connection with $58 million in fire
barrier material.
(8) GPUN has known since at least August II, 1992, that Thermo-Lag
330-1 as a structural base material is combustible and that GPUN
was in violation of Appendices A and R to 10 C.F.R. Part 50 and the
NRC Standard Review Plan, NUREG-0800.
(9) GPUN failed to report the SwRI test results in response to a request for additional information regarding Generic Letter (GL) 9208 ("Thermo-Lag 330-1 Fire Barriers") of February 10, 1994, when
asked to describe the Thermo-Lag 330-1 fire barriers installed as required to meet 10 C.F.R. Part 50, Appendix R.
(10) Continued reliance on fire watches at OCNGS is an unreasonable
and unnecessary hazard to the public health and safety because of an
inoperable fire protection system for safe shutdown of the reactor and
installed combustible material on the shutdown systems.
On November 7, 1994, I informed the Citizens for Fair Utility Regulation and
NIRS that the request for an immediate suspension of the Comanche Peak Unit
1 operating license was denied. On December 2, 1994, I informed the Maryland
Safe Energy Coalition that the request for an immediate shutdown of the Peach
Bottom plant and for an immediate suspension of the Peach Bottom license
was denied. On December IS, 1994, I informed the GE Stockholders Alliance,
Dr. D.K. Cinquemani, the Toledo Coalition for Safe Energy, and R. Benjan
that the immediate suspension of the operating licenses of all reactors where
Thermo-Lag is used was denied. On January 3, 1995, I informed NIRS and
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the Oyster Creek Nuclear Watch that the immediate suspension of the OCNGS
operating license was denied. On January 19, 1995, I informed B. DeBolt that
the request for immediate suspension of the operating licenses of all reactors
in which Thermo-Lag is used was denied. The decisions were based on the
following:
(1) The Staff is addressing deficiencies in fire barriers constructed with
Thermo-Lag material as part of a Commission-approved action plan
and has issued several bulletins and a generic letter to the nuclear
industry to provide information and guidance.
(2) Fire barrier systems constructed with Thermo-Lag have been identified and declared inoperable.
(3) Compensatory measures (fire watches) approved by the NRC have
been instituted.
Additionally in the above correspondence, all Petitioners were informed that the
petitions were being treated pursuant to section 2.206 and had been referred to
this office for action pursuant to section 2.206 of the Commission's regulations
and that appropriate action would be taken within a reasonable time.
For the reasons stated below, the petitions have been denied.

n.

BACKGROUND

The picture painted by the Petitioners of inaction by the NRC Staff in
responding to the issues presented by the use of Thermo-Lag is at odds with the
facts. A review of the chronological development of the issues shows that the
NRC Staff has been working diligently to resolve the issues and has consistently
sought to ensure that there is adequate protection of the public health and
safety. It is also inaccurate to contend that Thermo-Lag generic deficiencies
have been known since 1982. As can be seen from the following information,
the development of the Thermo-Lag issue has been evolutionary. Reports of
problems regarding Thermo-Lag began to surface in the late 1980s when Gulf
States Utilities, the licensee for River Bend Station, discovered some cracks and
wear damage due to installation deficiencies (Licensee Event Report 87-005,
March 25, 1987) and declared the material inoperable as a fire barrier. The
licensee further discovered that stress skin was missing on all 3-hour ThermoLag fire barriers in the turbine building as a result of an installation error. In a
series of plant-specific tests performed by Gulf States Utilities in 1989, ThermoLag barriers failed to meet the fire endurance test acceptance criteria. Gulf
States Utilities categorized all I-hour and 3-hour barriers as indeterminate and
implemented compensatory measures in the form of fire watches. Other isolated
plant-specific fire protection problems had been found during NRC inspections
at various utilities as early as 1982 and had been acted on by the NRC Staff.
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These problems were treated as plant-specific issues and were not considered as
indications of generic problems.
In February 1991, the NRC received allegations that Thermo-Lag did not
provide fire protection for electrical cables as claimed by the vendor. In
response, in May 1991, the NRC visited River Bend Station to review the
installation procedures and the failed fire endurance tests and concluded that a
generic concern existed with 30-inch-wide cable trays. The NRC alerted the
industry of the results of the test failures in IN 91-47, "Failure of Thermo-Lag
Fire Barrier Material to Pass Fire Endurance Test," August 6, 1991.
In June 1991, the Office of Nuclear Reactor Regulation (NRR) established a
special review team to investigate the safety significance and generic applicability of technical issues regarding allegations and operating experience concerning
Thermo-Lag fire barriers. In its final report, which was issued with IN 92-46,
''Thermo-Lag Fire Barrier Material Special Review Team Final Report Findings, Current Fire Endurance Testing, and Ampacity Calculation Errors," June
23, 1992, the special review team reached the following conclusions:
• The fire-resistive ratings and the ampacity derating factors for the
Thermo-Lag fire barrier system were indeterminate.
• Some licensees had not reviewed and evaluated the fire endurance
test results and the ampacity derating test results used as the licensing
basis for their Thermo-Lag barriers to determine the validity of the
tests and the applicability of the test results to their plant designs.
• Some licensees had not reviewed the Thermo-Lag fire barriers installed in their plants to ensure that they met NRC requirements and
guidance, such as that provided in GL 86-10, "Implementation of Fire
Protection Requirements," April 24, 1986.
• Some licensees used inadequate or incomplete installation procedures
during the construction of their Thermo-Lag barriers.
After the special review team completed its charter, the NRC Staff prepared
an action plan that provided a process to resolve technical issues identified with
Thermo-Lag fire barrier systems. The NEI, formerly the Nuclear Management
and Resources Council (NUMARC), agreed to coordinate industry efforts to
resolve the issues.
In regard to the Petitioners' allegations of NRC's inaction in responding to
the issues presented by the use of Thermo-Lag, the significant progress made
by the NRC Staff and the nuclear reactor licensees in resolving Thermo-Lag
issues speaks to the contrary. The NRC Staff has issued a number of generic
communications related to Thermo-Lag, which include the following:
(1) Two bulletins: BUL 92-01, "Failure of Thermo-Lag 330 Fire Barrier System to Maintain Cabling in Wide Cable Trays and Small
Conduits Free from Fire Damage," June 24, 1992; and BUL 92-01,
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Supplement 1, "Failure of Thermo-Lag 330 Fire Barrier System to
Perform Its Specified Fire Endurance Function," August 28, 1992.
(2) Two generic letters: GL 92-08, 'Thermo-Lag 330-1 Fire Barriers,"
December 17, 1992, and GL 86-10, Supplement 1, "Fire Endurance
Test Acceptance Criteria for Fire Barrier Systems Used to Separate
Redundant Safe Shutdown Trains Within the Same Fire Area," March
25, 1994.
(3) Twelve information notices: IN 91-47; IN 91-79; IN 91-79, Supplement 1; IN 92-46; IN 92-55, "Current Fire Endurance Test Results for
Thermo-Lag Fire Barrier Material," July 27, 1992; IN 92-82, "Results of Thermo-Lag 330-1 Combustibility Testing," December 15,
1992; IN 94-22, "Fire Endurance and Ampacity Derating Test Results for 3-Hour Fire-Rated Thermo-Lag 330-1 Fire Barriers," March
16, 1994; IN 94-86, "Legal Actions Against Thermal Science, Inc.,
Manufacturer of Thermo-Lag," December 22, 1994; IN 95-27, "NRC
Review of Nuclear Energy Institute, Thermo-Lag 330-1 Combustibility Evaluation Methodology Plant Screening Guide," May 31, 1995;
IN 95-32, "Thermo-Lag 330-1 Flame Spread Test Results," August
10, 1995; IN 95-49, "Seismic Adequacy of Thermo-Lag Panels," October 27, 1995; and IN 94-86, Supplement 1, "Legal Actions Against
Thermal Science, Inc., Manufacturer of Thermo-Lag," November 15,
1995.
The NRC Staff, the nuclear industry, and others have expended much time
and many resources to address and resolve the Thermo-Lag issues. The NRC
Staff developed comprehensive fire test guidance and acceptance criteria and
worked with industry to improve existing ampacity test procedures. The NRC
Staff and industry performed about 100 fire endurance and ampacity derating
tests of Thermo-Lag fire barrier materials and full-scale test assemblies. The fire
endurance tests established the limitations and the true fire-resistive capabilities
of certain Thermo-Lag fire barrier configurations, without relying on the fire
endurance test data supplied by TSI, the manufacturer of Thermo-Lag. On the
basis of some of these tests, the NRC Staff concluded that existing ThermoLag barriers could be upgraded with some additional Thermo-Lag material
to satisfy NRC regulations. Precluding all use of Thermo-Lag materials for
current and future fire barrier installations would remove a realistic option
for resolving safety issues. Therefore, the NRC Staff does not object to the
use of Thermo-Lag in specific applications, where, through upgrades, NRC
requirements are satisfied. The NRC Staff issued three requests for additional
information (RAIs) regarding GL 92-08 to each licensee using Thermo-Lag to
obtain information on the specific Thermo-Lag material installed at each plant.
The NRC Staff reviewed and approved comprehensive Thermo-Lag fire barrier
programs proposed by TU Electric for Comanche Peak Steam Electric Station,
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Unit 2, and by Tennessee Valley Authority (TVA) for Watts Bar Nuclear Plant,
Unit 1, which attests to the fact that Thermo-Lag barriers can meet NRC fire
protection guidelines and requirements. The NRC Staff completed toxicity tests
of Thermo-Lag material. The NRC Staff and the industry completed chemical
composition, combustibility, and flame spread tests of Thermo-Lag materials.
Finally, the NRC Staff reassessed previous technical conclusions to determine
the extent to which the NRC Staff and industry relied on information supplied
by TSI to reach these conclusions. The Staff had concerns about the reliability
of information and data supplied by TSI that have been or could be used to
make judgments regarding Thermo-Lag materials. The NRC Staff identified
and categorized the issues and previous conclusions and used the results of the
industrywide testing program regarding the chemical composition of ThermoLag, as discussed below, to determine if the in-plant Thermo-Lag materials were
consistent. The results of this reassessment indicated that previous technical
conclusions were valid independent of the information provided by TSI. The
Staff therefore concluded that additional action to reassess the issues or reverify
the previous conclusions was not needed.
The NEI testing program on the chemical composition of Thermo-Lag analyzed samples from eighteen utilities representing twenty-five nuclear power
plants. The samples represented Thermo-Lag material manufactured between
1984 and 1995. NEI performed pyrolysis gas chromatography evaluation of
169 samples to assess organic chemical composition and performed energydispersive x-ray spectroscopy of 33 samples to assess inorganic chemical composition. On the basis of the tests, NEI concluded that (1) all of the samples
contained the constituents identified by TSI as essential to fire barrier performance; (2) the composition of the samples was consistent; and (3) the test results
provided a basis on which to close NRC questions about chemical composition
and product consistency and for utility use of generic test data relative to fire
endurance ratings, flame spread, heat release, ampacity derating, and other material properties.
The NRC Staff test program on the chemical composition of Thermo-Lag was
conducted by the National Institute of Standards and Technology (NIST) during
1992 and 1995. NIST analyzed twenty-one samples that were either collected
by the Staff during site visits to plants and test laboratories or provided by TVA,
Gulf States Utilities, Commonwealth Edison Company, and NEI. The analysis
included elemental and ammonia analysis, pyrolysis, gas chromatography, mass
spectrometry, and x-ray fluorescence. These analytical techniques indicated that
all of the samples were similar in their bulk chemical composition. These results
were consistent with the results of the NEI chemical testing program pertaining
to the chemical composition and uniformity of Thermo-Lag.
Industrywide progress has generally been commensurate with the complexity of the plant-specific issues and the amounts of Thermo-Lag installed at the
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individual plants. Several licensees have initiated programs to replace ThermoLag and are performing plant-specific tests of other fire barrier materials such as
Mecatiss (Florida Power & Light for Crystal River Unit 3) and Darmatt KM-I
(Carolina Power & Light for Brunswick, IES Utilities for Duane Arnold Energy
Center, Commonwealth Edison Company for LaSalle County Station, and Northern States Power Company for Prairie Island Nuclear Generating Plant). The
NRC Staff is reviewing the plant-specific fire endurance test programs and has
recently approved the plant-specific application of Darmatt KM-I fire barrier at
the LaSalle plant. The remaining licensees have submitted to the NRC Staff detailed plans and schedules for resolving the issues at their plants. Most licensees
are pursuing a combination of such options as upgrading existing Thermo-Lag
fire barriers to meet NRC fire barrier requirements, replacing Thermo-Lag fire
barriers with another type of fire barrier, reducing or eliminating reliance on
Thermo-Lag fire barriers by relocating equipment and cables and by postfire
safe-shutdown reanalysis, installing additional fire protection features such as
automatic sprinkler systems, and requesting configuration-specific exemptions
when such exemptions are allowed by NRC regulations and are technically justified to provide a level of safety equivalent to that prescribed by the regulations.
The NRC Staff has completed its review of the plans for resolving fire protection issues that were proposed by most of the licensees. As with any issues
as technically complex, challenging, and resource intensive as those presented
by Thermo-Lag barriers, some plant-specific questions remain. However, the
number of issues has steadily declined. The NRC Staff and the licensees will
continue to address the residual questions on a case-by-case basis as they arise,
and the NRC Staff will continue to follow up with individual licensees on their
corrective actions, as appropriate. Every licensee with Thermo-Lag fire barriers
will continue to maintain NRC-approved compensatory measures, such as fire
watches, until its permanent corrective actions are implemented. Therefore, the
public health and safety are protected.
The NRC's "defense-in-depth" fire protection concept relies on protecting
safe shutdown functions by achieving a balance among three echelons or levels
of protection, which are (I) fire prevention activities; (2) the ability to rapidly
detect, control. and suppress a fire; and (3) physical separation of redundant
safe shutdown functions. Weaknesses found in one area may be dealt with
by enhancing the protection capabilities of the remaining areas. 2 The NRC
foresaw cases in which fire protection features would be inoperable and required
licensees. through technical specifications or hpproved fire protection plans
controlled by license conditions, to provide compensation for the deficient
condition. The concept of allowing alternative actions to compensate for an
2The "defense-in-depth·· concept is detailed in the NUREG-0800. "NRC Standard Review Plan." 19.5.I. "Fire
Protection Program." at 9.S.I·10.
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inoperable condition or component is used in various programs associated with
the operation of nuclear power plants and has long been an integral part of NRC
regulatory requirements. 3
The fire endurance test results contained in NRC BUL 92-01 and NRC
BUL 92-01, Supplement I, confirmed that certain Thermo-Lag fire barrier
configurations compromise one facet of the fire protection defense-in-depth
concept. In response to NRC BUL 92-01 and its supplement, the licensees for
plants using Thermo-Lag fire barriers established fire watches in accordance with
their technical specifications or license conditions as a compensatory measure.
Fire watches are personnel trained by the licensees to inspect for the control of
ignition sources, fire hazards, and combustible materials; to look for signs of
incipient fires; to provide prompt notification of fire hazards and fires; and to
take appropriate actions to begin fire suppression activities. Generally, therefore,
by providing additional fire prevention activities through enhanced detection
capabilities to find fire hazards and in the case of a fire, augmented suppression
activities before a barrier's ability to endure a fire is challenged, fire watches
compensate for degraded fire barriers.
The NRC Staff has carefully evaluated the issues associated with continued
use of Thermo-Lag material, including the use of fire watches to compensate for
any degradation in the effectiveness of required fire barriers. Such compensatory
actions provide an adequate level of fire protection without an undue risk to
the health and safety of the public. Licensees have established fire watches to
compensate for degraded and possibly inoperable fire barriers. Also, licensees
rely on a defense-in-depth concept that incorporates multiple safety measures.
Automatic fire detection and suppression systems are provided in most areas that
have safe shutdown equipment. Trained fire brigades are required 24 hours a
day at all plants. All areas that have safe shutdown equipment have manual fire
suppression features. Fuels that can feed a fire and ignition sources to start a fire
are controlled. The combination of fire watches and the defense-in-depth fire
protection features provides an adequate level of fire protection until licensees
implement permanent corrective actions.
Taken together, these factors represent an adequate means of fire protection
at the plants using Thermo-Lag to ensure, with margin,4 that operation can
be conducted without an undue risk to the health and safety of the public.
Nevertheless, with these considerations in mind, the NRC Staff addressed below
the Petitioners' specific concerns to demonstrate that no substantial health and
safety issue has been raised.
3NRC GL 91·18. "Infonnation to Ucensees Regarding Two NRC Manual Sections on Resolution of ~graded
and Nonconforming Conditions and Operability." issued November 7. 1991. and NRC Insp~crion Manual. Pan
9900. "Resolution of Degraded and Nonconforming Conditions." issued October 31. 1991.
4 The fact that Thermo-Lag barriers. as installed. will provide protection for some period ~f time is supponed
by. among others. the fire endurance test results documented in IN 92-55.
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III.

RESPONSE TO SPECIFIC CONCERNS

The Petitioners alleged that
(1) The NRC has been slow to enforce its own regulations.
(2) Fire watches do not replace fire barriers and continued reliance on
fire watches is an unreasonable and unnecessary hazard to the public
health and safety because of an inoperable fire protection system for
safe shutdown of the reactor and installed combustible material on
the shutdown systems.
(3) Utilities are in violation of NRC requirements because Thermo-Lag
is combustible and could contribute to a fire instead of protecting
from it, and, in spite of the danger, the NRC allows continued use of
Thermo-Lag.
(4) Faulty ampacity ratings could result in the use of inappropriate cables,
which, if undersized, could overheat and cause its insulation to
deteriorate.
(5) The licensee for Oyster Creek did not report to the NRC its findings
regarding the combustibility of Thermo-Lag.
(6) The Thermo-Lag barriers have been improperly installed at Comanche
Peak Unit 1, which contributes further to the poor performance of
Thermo-Lag.
The NRC Staff acknowledged and has stated that certain Thermo-Lag fire
barrier configurations have failed to demonstrate the ability to perform their fire
resistance functions. In this regard, the NRC Staff, in BUL 92-01, Supplement
I, has stated that Thermo-Lag fire barriers should be treated as inoperable
until licensees can declare the fire barriers operable on the basis of successful,
applicable tests. Given the foregoing deficiencies identified for Thermo-Lag, the
NRC Staff concluded that compensatory measures are necessary until a licensee
can declare fire barriers operable on the basis of applicable tests that demonstrate
successful barrier performance.
The Petitioners also asserted that (1) the NRC should have protected the
public and not Rubin Feldman, the President of the company manufacturing
Thermo-Lag, and (2) public safety has been compromised by NRC's seeming
complicity with utilities.'

'These statements could be interpreted as the appearance of unwarranted favoritism toward the manufacturer
of Thermo-Lag and complicity with utilities. Therefore, the petitions were referred to the NRC Office of the
Inspector General.
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A.

Regulatory Compliance

The NRC Staff acknowledges that certain fire endurance tests have demonstrated that Thermo-Lag barriers may not meet the fire endurance rating criteria
set forth in section III.G of Appendix R to 10 C.F.R. Part 50. This acknowledgment does not mean, however, that there no longer is reasonable assurance of
protection of the public health and safety or that such actions as the shutdown
of all reactors using Thermo-Lag and the suspension of Comanche Peak, Peach
Bottom, and Oyster Creek operating licenses are warranted.
It should first be noted that Appendix R, which sets forth criteria for specific
fire protection features to protect safe shutdown systems, is applicable only
to facilities that commenced operation prior to 1979. Facilities commencing
operation on or after January 1, 1979, although not bound by Appendix R,
generally are bound by licensing commitments to follow the criteria set forth in
Appendix R through license conditions.6
Even assuming that all of the plants in which Thermo-Lag is installed and
that commenced operation prior to 1979 are not in compliance with Appendix
R, it does not follow that the failure to comply with a regulation indicates the
absence of adequate protection. The Commission has explained that
[W]hiie it is true that compliance with all NRC regulations provides reasonable assurance of
adequate protection of the public health and safety, the converse is not correct, that failure to
comply with one regulation or another is an indication of the absence of adequate protection,
at least in a situation where the Commission has reviewed the noncompliance and found that
it does not pose an "ondue risk" to the public health and safety.

(Ohio Citizens for Responsible Energy, DPRM-88-4, 28 NRC 411 (1988).)
All the plants using Thermo-Lag have instituted fire watches as required
by their action statements regarding inoperable barriers contained in their
technical specifications or fire protection programs subject to license conditions.
Generally, action statements provide alternative remedial actions to shutting
down a plant when limiting conditions for operation are not met. Compliance
with the required remedial actions provides reasonable assurance that the public
health and safety is protected notwithstanding the plant's continued operation
and its failure to meet the respective limiting condition for operation. Here, since
all of the plants using Thermo-Lag have implemented the required fire watches
in accordance with plant-specific requirements, their continued operation does
not pose an undue risk to the public health and safety.

6In addition. there are a very limited number of plants that commenced operation on or after January I. 1979, that
are not subject to specific license conditions but whose licensees have made commitments to comply with NRC
fin: protection requirements, including section 111.0 of Appendix R. The NRC is elevating these comm:tments to
license conditions.
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The Petitioners assert that fire watches do not replace fire barriers and
continued reliance on fire watches is a hazard to public safety. The NRC Staff
acknowledges that fire watches do not replace fire barriers. However, as will
be discussed in greater detail later in this Decision, fire watches are judged by
the NRC to be acceptable compensatory measures and are legally sanctioned
remedial actions based on 10 C.F.R. § 50.36(c)(2).7
In sum, notwithstanding the failure to have operable fire barriers meeting
the fire endurance rating criteria specified by section III.a of Appendix R,
a plant is not necessarily unsafe to continue operation. To the contrary, fire
watches are judged by the NRC to be adequate remedial measures that provide
reasonable assurance that the public health and safety is protected. By reason of
compliance by all facilities using Thermo-Lag with their technical specifications
or fire protection program action statements requiring the implementation of fire
watches, protection of the public health and safety is still reasonably ensured for
such plants. Because the Commission has discretion regarding enforcement of
its regulations, and given the circumstances here in which no significant health
and safety issues have been raised, enforcement action of the nature requested
by the Petitioners is not warranted.

B.

Ability of Fire Watches to Compensate for a Degraded Barrier

One of the Petitioners' allegations is that the measures taken by licensees
to compensate for degraded barrier conditions, specificallY.fire watches, are not
adequate to protect the public health and safety. The Petitioners have questioned
the continued reliance on fire watches in the light of an inoperable fire protection
system for safe plant shutdown and the combustibility of Thermo-Lag. In
addition, the Petitioners claim that a fire watch does not replace a fire barrier in
that fire watches are not preventive.
Despite the acknowledged shortcomings identified with certain Thermo-Lag
fire barriers and after fully considering the arguments presented by the Petitioners
regarding the ability of fire watches to provide adequate compensation, the NRC
Staff has determined that compensatory measures using fire watches are adequate
and acceptable to ensure public health and safety until permanent corrective
measures are implemented.
The use of fire watches in instances of degraded or inoperable barriers is an
integral part of NRC-approved fire protection programs. In general, these NRC
Staff-approved compensatory measures specify the establishment of a continuous
fire watch or an hourly. fire watch in cases in which automatic detection systems

71n instances in which fire protection programs have been moved from technical specifications and are now
subject 10 license conditions. the NRC's approval of the fire protection programs subjecl to license conditions
provides the legal basis for the implementation of fire watches as a remedial measure.
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protect the affected components. Although it is true that Thermo-Lag is intended
as a barrier and fire watch personnel cannot act as physical shields, a fire watch
provides more than simply a detection function. Personnel assigned to fire
watches are trained by the licensee to inspect for the control of ignition sources,
fire hazards, and combustible materials; to look for signs of incipient fires; to
provide prompt notification of fire hazards and fires; and to take appropriate
action to begin fire suppression activities. Fire watch personnel are capable
of determining the size, the actual location, the source, and the type of fire
- valuable information that cannot be provided by an automatic fire detection
system.
During a plant fire, compartment temperatures are likely to be less severe at
the early stages. On the basis of enhanced capabilities provided by fire watches
and notwithstanding that the level of barrier-type protection may be reduced, the
NRC Staff has determined that there is an adequate margin of safety to ensure
protection in cases in which fire watches are approved.
The goal of the NRC Staff's Thermo-Lag Action Plan is directed toward
restoring the functional capability of fire barriers as soon as practicable. There
is not a time limit associated with the use of fire watches as a compensatory
measure. Given the margin of safety a fire watch brings to a fire protection
program, as discussed above, the NRC Staff has determined that continuing
the use of fire watches while barriers are inoperable is acceptable. However,
the NRC believes that notwithstanding interim reliance on compensatory measures, appropriate actions must be taken by licensees to restore operability of
Thermo-Lag barriers. Individual licensees have provided schedules for restoring
operability and these are being tracked by the NRC Staff.
The NRC Staff has carefully evaluated the use of fire watches to compensate
for any degradation in the effectiveness of required fire barriers and has
concluded that fire watches continue to ensure protection of the public health and
safety. Therefore, the Petitioners' assertion that the measures taken by licensees
to compensate for degraded fire barrier conditions, specifically fire watches, are
a hazard is without merit.

C.

Combustibility

The Petitioners alleged that, contrary to NRC regulations, Thermo-Lag is
combustible.
The NRC Staff recognizes that Thermo-Lag is combustible. To assess
Thermo-Lag combustibility, the NRC Staff conducted a testing program at NIST
based on the American Society for Testing and Materials (ASTM) Standard E136. Under this testing standard, the material is considered to be "combustible"
if three out of four samples tested exceed the following criteria: (1) the
recorded temperature of the specimen's surface and interior thermocouples,
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during the test, rises 54°F (30°C) above the initial furnace temperature; (2) there
is flaming from the specimen after the first 30 seconds of irradiance; and (3)
the weight loss of the specimen, due to combustion during the testing, exceeds
50%. Of the four Thermo-Lag specimens tested, all experienced a weight loss
of greater than 50% and flaming continued in excess of 30 seconds. IN 92-82,
which provided licensees with the results of the E-136 tests and confirmed the
combustibility of Thermo-Lag, restated the NRC fire protection requirements
of section III.G of Appendix R to 10 C.F.R. Part 50 and asked that licensees
review the information for applicability to their facilities.
The NRC's basic fire protection regulation for commercial nuclear power
plants is section 50.48 of 10 C.F.R. Part 50 "Fire protection." Section 50.48
references General Design Criterion (GDC) 3 of Appendix A to 10 C.F.R. Part
50, "Fire protection," Appendix R to 10 C.F.R. Part 50 "Fire Protection Program
for Nuclear Power Facilities Operating Prior to January I, 1979," and various
NRC fire protection guidance documents. Specifically, 10 C.F.R. § S0.48(a)
states that each operating nuclear power plant must have a fire protection plan
that satisfies GDC 3, and 10 C.F.R. § S0.48(b) states that Appendix R to 10
C.F.R. Part SO establishes fire protection features required to satisfy GDC 3 with
respect to certain generic issues for nuclear power plants licensed to operate
prior to January I, 1979.8 These issues are addressed in section III.G, "Fire
protection of safe shutdown capability," section III.J, "Emergency lighting," and
section III.O, "Oil collection system," of Appendix R. Of these three sections
of Appendix R, section III.G addresses the use of fire barriers to protect one
train of systems necessary to achieve and maintain hot shutdown conditions in
the event of a fire and, therefore, is the regulation of interest here.
Section S0.48(a) notes that fire protection guidance for nuclear power plants
is contained in two NRC documents. These are (I) Branch Technical Position
(BTP) Auxiliary Power Conversion Systems Branch (APCSB) 9.5-1, "Guidelines
for Fire Protection for Nuclear Power Plants," for new plants docketed after
July I, 1976; and (2) Appendix A to BTP APCSB 95-1, "Guidelines for Fire
Protection for Nuclear Power Plants Docketed Prior to July I, 1976." These two
NRC documents specify preferred methods for fire protection program design
including the use of fire barriers to satisfy section III.G of Appendix R. Fire
barriers that meet the criteria of section III.G of Appendix R to 10· C.F.R.
Part 50 and these NRC guidance documents satisfy GDC 3. NUREG-0800,
"Standard Review Plan" (SRP) § 9.5-1, "Fire Protection Program," incorporates
the guidance of BTP APCSB 9.5-1 and Appendix A to BTP APCSB 9.S-1 and
the criteria of section III.G of Appendix R to 10 d.F.R. Part 50. Therefore,

8While Appendix R is applicable only to facilities that commenced operation prior to January I. 1979. as
discussed earlier in this Director·s Decision. facilities commencing operation on or after January I. 1979. are
bound to satisfy the critcria of Appendix R through license conditions or licensing commitments.
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fire barriers that meet the guidelines of SRP section 9.5-1 also satisfy 10 C.F.R.
§ 50.48 and GDC 3.
As stated in section 50.48(a), the purpose of the fire protection plan is "to
limit fire damage to structures, systems, or components important to safety so
that the capability to safely shut down the plant is ensured." In general, a fire
protection plan consists of administrative controls and procedures, personnel for
implementing the plan and for fire prevention and manual fire suppression activities, fire detection systems, automatic and manually operated fire suppression
systems and equipment, and fire barriers.
Section III.G of Appendix R to 10 C.F.R. Part 50 is the only part of the fire
protection regulations that addresses the use of fire barriers. It addresses the use
of fire barriers to protect one train of systems necessary to achieve and maintain
hot shutdown conditions in the event of "a fire. Fire barriers are required to
have either a I-hour or 3-hour rating depending on the specific requirement.
However, section IILG does not provide acceptance criteria for fire barriers, nor
does it address the combustibility of fire barrier materials. The criteria are set
out in BTP APCSB 9.5-1, Appendix A to BTP APCSB 9.5-1, and SRP §9.5-1.
These NRC documents do not preclude the use of combustible materials for construction of fire barriers required to have a I-hour or 3-hour rating. On March 25,
1994, the Staff consolidated and clarified in Supplement I to Generic Letter
(GL) 86-10, the fire barrier criteria specified in the BTPs and the SRP. This GL
supplement provides detailed Staff guidelines for assessing the combustibility of
fire barrier materials, but it does not preclude the use of combustible materials
for fire barriers required to satisfy a I-hour or 3-hour rating. In fact, the fire
barrier criteria are appropriately focused on the performance of the fire barrier
and its ability to achieve its intended design function, that is, its ability to limit
temperature rise within the barrier enclosure and to prevent the passage of flame
or gases hot enough to adversely affect the functionality of the safe shutdown
components (e.g., cables) enclosed within the fire barrier.
Thermo-Lag 330-1 is a sacrificial material. When it is exposed to elevated
temperatures, such as those experienced during a fully developed room fire, it
sublimes and transitions from a solid to a vapor. The vapor~ go through an
endothermic decomposition process (pyrolysis) that absorbs heat from the fire.
As a result of the pyrolysis, the unreacted Thermo-Lag material is replaced by
an insulating char layer which is composed of small interconnecting cells having
a large surface area. The char layer reradiates energy and limits heat transfer
through the Thermo-Lag material. The low thermal conductivity of the char
layer provides additional thermal insulation. Therefore, even though ThermoLag is classified as a combustible material when testing in accordance with
the guidance of Supplement I to GL 86-10, properly designed, qualified, and
installed Thermo-Lag can yield fire barriers with a I-hour or 3-hour rating that
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will protect safe shutdown components from the effects of the fire. Therefore,
such barriers can satisfy the requirements of section 50.48 and GDC 3.
To provide reasonable assurance that Thermo-Lag fire barriers installed in the
nuclear power plants can meet their intended function, representative ThermoLag fire barrier assemblies have been subjected to full-scale qualification-type
fire endurance tests conducted in accordance with the guidance of Supplement
1 to GL 86-10. This guidance provides standard and uniform test methods and
acceptance criteria for assessing the fire-resistive capabilities of these barriers.
The Staff has found the use of Thermo-Lag acceptable as a fire barrier material
when it is used in accordance with existing NRC regulations and guidance and
where supported by appropriate tests and analyses.
However, there are two types of applications where the use of Thermo-Lag
material is not appropriate. These are (I) enclosing combustible materials (e.g.,
insulated cables) within Thermo-Lag fire barriers to eliminate the combustible
materials as a fire hazard and (2) using Thermo-Lag as radiant energy heat
shields inside noninerted containments.
Section III.G of Appendix R (and the equivalent SRP guidance) specifies
three options for protecting redundant trains of systems necessary to achieve
and maintain hot shutdown conditions located within the same fire area outside
of containment. Two of the three options (sections III.G.2.a and c) rely on
the use of fire barriers with a I-hour or 3-hour rating, as discussed above.
The third option, section III.G.2.b, specifies the separation of redundant safe
shutdown trains by a horizontal distance of more than 20 feet with no intervening
combustibles or fire hazards. (A typical example of intervening combustibles is
a cable tray loaded with cables, because cable jacket materials are combustible.)
Therefore, spacial separation, and not fire barriers, are used to meet section
III.G.2.b. However, to meet this requirement, some licensees have enclosed
combustibles that are installed between redundant shutdown trains within a fire
barrier. In theory, the fire barrier prevents an exposure fire from igniting the
intervening combustible materials and spreading along them from one redundant
train to the other. Thus the fire barrier effectively eliminates the intervening
combustible as a fire hazard. If the fire barrier itself is noncombustible and
the redundant safe shutdown trains are separated by a horizontal distance of
more than 20 feet, then the configuration meets section III.G.2.b of Appendix R.
However, if the fire barrier material used to enclose the intervening combustibles
is also combustible, such as Thermo-Lag, then the licensee has simply installed
one combustible material over another and has not eliminated the intervening
fire hazard. In a limited number of cases, licensees have enclosed intervening
combustibles within Thermo-Lag fire barriers under the incorrect assumption
that the Thermo-Lag fire barrier would eliminate the intervening combustibles
as a fire hazard. Corrective actions will be required in these cases.
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As an alternative to the three options discussed above, section III.G.2.f of
Appendix R (and the equivalent SRP guidance) provides a fourth option for
noninerted containments, that is, the separation of redundant safe shutdown
components with noncombustible radiant energy heat shields. Thermo-Lag is
classified as a combustible material when tested in accordance with the guidance
of Supplement 1 to GL 86-10. Therefore, it does not meet the criteria for radiant
energy heat shields. Licensees using Thermo-Lag in this fashion will also be
required to take corrective action.
To ensure that corrective actions are taken in these cases, the NRC Staff
issued IN 95-27. In that IN, the Staff addressed enclosing combustible materials within Thermo-Lag fire barriers in an attempt to eliminate the combustible
materials as a fire hazard and using Thermo-Lag to construct radiant energy
heat shields inside noninerted containments. The Staff identified such solutions
for reevaluating the use of Thermo-Lag for these applications as: (1) reanalyzing postfire safe shutdown circuits inside containment and their separation to
determine if the Thermo-Lag radiant energy shields are needed, (2) replacing
Thermo-Lag barriers installed inside the containment with noncombustible barrier materials, (3) replacing Thermo-Lag barriers used to create combustible-free
zones with noncombustible barrier materials, (4) rerouting cables or relocating
other protected components, or (5) requesting plant-specific exemptions where
technically justified.
One of the Petitioners also asserted that subsection 5a(3) of section 9.5-1
of the SRP states that fire barrier designs "should utilize only non-combustible
materials." This section of the SRP does not apply to fire barriers that are
used to separate redundant safe shutdown components located within a nuclear
power plant fire area. Rather, it applies to fire barrier penetration seals, which
are typically installed in fire area boundaries. Thermo-Lag 330-1 is not used in
such applications.
The principal consideration for I-hour and 3-hour rated fire barriers installed
to meet NRC fire protection requirements and guidelines is that they can achieve
their intended design function. That is, that they can limit temperature rise within
the barrier enclosure and prevent the passage of flame or gases hot enough to
adversely affect the functionality of the safe shutdown components enclosed
within the fire barriers. The fact that Thermo-Lag material is combustible does
not preclude Thermo-Lag fire barriers from achieving the intended function of
preventing fire damage if the fire barriers are properly designed, qualified, and
installed. The Petitioners' contention that Thermo-Lag material should not be
used because it is combustible is without basis.
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D.

Ampacity Derating

The Petitioners assert that Thermo-Lag could contribute to starting a fire
instead of protecting from it. They further alleged that faulty ampacity derating
factors could result in the use of inappropriate cables that, if undersized, could
overheat and cause its insulation to deteriorate.
Ampacity derating is the lowering (derating) of the current-carrying capacity
of power cables enclosed in electrical raceways protected with fire barrier
materials because of the insulating effect of the fire barrier material. This
insulating effect may reduce the ability of the cable insulation to dissipate heat. If
not accounted for in the plant design, the increased cable insulation temperature
could lead to premature insulation failure. Other factors also affect ampacity
derating, including the extent of cable fill in the raceway, cable type, raceway
construction, and ambient temperature. The National Electrical Code, Insulated
Cable Engineers Association (ICEA) publications, and other industry standards
provide ampacity derating factors for open-air installations. These standards
do not provide derating factors for fire barrier 'iystems. Although a national
standard test method is in the process of being developed but has not yet been
established, ampacity derating factors for raceways enclosed with fire barrier
material are determined by testing for the specific installation configurations.
TSI, the manufacturer of Thermo-Lag, has documented a wide range of
ampacity derating factors that were determined by testing, for raceways enclosed
within Thermo-Lag fire barrier materials. On October 2, 1986, TSI informed
its customers that, while conducting tests in September 1986 at Underwriters
Laboratories, Inc. (UL), it found that the ampacity derating factors for ThermoLag barriers were greater than previous tests indicated. However, the cable fill
and tray configurations were different for each test than those tested previously.
In addition, the NRC Staff learned that UL performed a duplicate cable tray
test that resulted in an even higher derating factor. The NRC Staff also learned
of the determination of other derating factors during its review of other tests
conducted at Southwest Research Institute (SwRI).9

9lbe test procedures and test configurations differed among the testing laboratories. Therefore. the results from
the different ampacity tests may not be directly comparable to each other.
1be NRC Staff is concerned that the ampacity derating factors. as detennined in UL tests for Thermo-Lag
barrier designs. are inconsistent with TSI results for similar designs because different times were allowed for
the temperature to stabilize before taking current measurements. Inconsistent stabilization times would call into
question the Yalidity of previous TSI results. 1be NRC also noticed during the review of the Industrial Testing
Laboratories (rrL) test repons that ambient temperature and maximum cable temperature were allowed 10 vary
widely for some tests. Therefore. those tests in which the ambient and maximum cable temperatures were not
maintained within specified limits may be questionable. Additionally. a licensee discovered a mathematical error
for the ampacity derating factor published in an ITL test repon. A preliminary assessment of the use of a
lower·than·actual ampacity derating factor indicates that higher·than·rated cable temperatures are possible for
TherJno.Lag installations. Higher·than·rated cable temperatures could accelerate the aging effects experienced by
the cable.
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The NRC special review team concluded that the ampacity derating test
results completed at the time of the review, including the UL test results, were
indeterminate. This conclusion was based on observed inconsistencies in the
derating test results of the various testing laboratories. The special review
team found that there was no national consensus test standard (e.g., Institute
of Electrical and Electronics Engineers (IEEE) or American National Standards
Institute (ANSI)) for conducting these tests, and that some licensees had not
adequately reviewed ampacity derating test results to determine the validity of
the tests and the applicability of those test results to their plant design. The
special review team recognized that, in hypothetical cases, nonconservative
ampacity derating factors could have been instrumental in the installation of
inappropriate cables, which as a result, could suffer premature cable jacket and
cable insulation failures over a period of time. However, since that time, the
NRC Staff has determined that in practice the ampacity derating factor resulting
from Thermo-Lag insulating properties represents only one of many variables
used in determining the design ampacity for power cable systems and that, as
discussed below, sufficient margin exists in this area to preclude any immediate
safety concerns.
For actual installations, various derating factors are typically applied to the
ICEA ampacity values provided for each cable size. In general, the cables
typically used in actual installations have higher current-carrying capacity than
the ICEA ampacity values. lo Also, cables are sized based on full-load current
plus a 25% margin to account for starting current requirements of the load.
Given the short duration of typical equipment starts, this margin is available
to compensate for any errors in ampacity derating. Further, use of a cable size
larger than normal may be required as a result of voltage drop considerations for
long circuit lengths. In typical applications this also provides additional currentcarrying capacity. Given these conservatisms inherent in the design ampacity
of cable systems and in addition the fact that most power cables required for
safe shutdown are not normally energized, but are typically operated during
surveillance testing for short time periods, the likelihood that cables could ignite
as a result of Thermo-Lag ampacity derating errors has been judged by the NRC
Staff to be unlikely. In addition, based on these conservatisms and the currently
available information on existing plants, ampacity design, and operating history,
the NRC Staff believes that the ampacity derating issue is not an immediate
safety issue but rather is an aging issue to be resolved over the long term.1I

10 ICEA ampacily values include conservatisms to compensate for skin and proximily effects and shield and/or
sheath losses that mayor may not apply in specific situations.
II Generic Leller 92-08 requires licensees to review the ampacity derating facton used for all raceways protected by
Thermo-Lag 330-1 (for fire protection of safe shutdown capabilily or to achieve physical independence of electrical
(Conlinu~d)
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E.

Oyster Creek Failed to Report Test Results on
Combustibility to the NRC

The Petitioners requested that Oyster Creek's license be suspended based on
the following:
(1) SwRI conducted fire tests on Thermo-Lag 330-1 specimens for
GPUN, the licensee for Oyster Creek, and reported that all specimens ignited approximately 2 seconds after they were inserted into
the furnace and failed specified criteria because of flaming after the
first 30 seconds of testing, an outside temperature rise higher than
30°C, and a weight loss of 50%.
.
(2) GPUN's operation of Oyster Creek with knowledge of the SwRI
report is an example of GPUN's reckless disregard for fire protection
and public safety.
(3) In the event of fire, Thermo-Lag is likely to fail its intended function
of protecting vital electrical cables running from the control room to
plant safety systems used to shut down the reactor.
(4) Current installations of Thermo-Lag are likely to fail in less time than
the I hour (when smoke detectors and automatic sprinkler systems are
present) or 3 hours (when there are no fire detection and suppression
systems) that NRC regulations require for fire barriers to withstand
fire.
(5) The NRC Inspector General issued a report in August 1992 condemning NRC's handling of the Thermo-Lag issue and documenting the
NRC Staff's failure to understand the scope of the problem.
(6) In April 1994, IlL and its President pleaded guilty to five felony
counts of aiding and abetting the distribution of falsified test data.
(7) On September 29, 1994, the U.S. Department of Justice issued a
seven-count indictment against the manufacturer of Thermo-Lag and
its Chief Executive Officer for willful violations of the Atomic Energy
Act, conspiracy to conceal material facts, and making false statements
to defraud the United States, in connection with $58 million in fire
barrier material.
(8) GPUN has known since at least August 11, 1992, that Thermo-Lag
330-1 as a structural base material is combustible and that it was in
violation of Appendices A and R to Part 50 of Title 10 of the Code
of Federal Reglliations (10 C.F.R.) and the NRC Standard Review
Plan, NUREG-0800.

systems) and to determine whether the ampaciry derating test results relied upon are correct and applicable to
the plant design. Presently. the Staff is conducting reviews of foJlowup actions to close out ampaciry derating
concerns with licensees pursuant to GL 92·08.
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(9)

GPUN failed to report the SwRI test results in response to GL 92-08
of February 10, 1994, when asked to describe the Thenno-Lag 330-1
fire barriers installed as required to meet 10 C.F.R. Part 50, Appendix R.
(10) Continued reliance on fire watches at Oyster Creek is an unreasonable
and unnecessary hazard to the public health and safety because of an
inoperable fire protection system for safe shutdown of the reactor and
installed combustible material on the shutdown systems.
Several of the issues listed above have been addressed earlier in this decision.
Therefore, the NRC Staff will only address below the remaining plant-specific
issues. As discussed earlier in this Decision, the NRC issued IN 92-82 to
infonn the industry of the results of combustibility tests perfonned by NIST in
early August 1992. These tests confinned the combustibility of Thenno-Lag.
As a result of discussions with the NRC Staff on the subject of Thenno-Lag
combustibility, GPUN decided to independently verify the results of the E-136
tests perfonned by NIST and contracted SwRI to perfonn the E-136 tests. The
results of these tests, as documented by the telecopy transmittal sheet submitted
with the petition, confinned the combustibility of Thenno-Lag. Contrary to the
Petitioners' allegations, the NRC Staff does not require that licensees report
the results of their independent testing. It should be noted here that, prior
to the SwRI testing that confinned combustibility, the NRC was aware of the
combustibility of Thenno-Lag and that the NRC was also well aware of the
results of the E-136 tests perfonned by GPUN through telephone conversations
with GPUN personnel, even though there was no requirement for GPUN to
report these test results.
The Petitioners also alleged that GPUN did not report to NRC its findings of
the SwRI test results in its "Response to Request for Additional Infonnation
Regarding Generic Letter 92-08, 'Thenno-Lag Fire Barriers,''' (RAI) dated
February 10, 1994.
The RAI quoted by the Petitioners did not request that GPUN report to NRC
its findings of the SwRI test results and, in addition, the NRC Staff does not
require that licensees report the results of their independent testing. Therefore,
the NRC Staff has concluded that, contrary to the Petitioners' allegation, GPUN
did not have to report to the NRC its findings of the SwRI test results.
For the reasons stated above, the suspension of Oyster Creek's license, as
requested by the Petitioners, is not warranted.

F.

Dry-Joint Issue at Comanche Peak Unit 1
The Petitioners requested that
(a) the Comanche Peak Unit 1 license be suspended,
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(b)

the licensee perfonn additional destructive analysis for Thenno-Lag
configurations, and
(c) the licensee perfonn fire tests on upgraded "dry-joint" Thenno-Lag
configurations based on the following:
(1) The licensee's records on the original installation of ThennoLag fire barriers on conduits and cable trays indicate that its
contractor followed specifications for prebuttering all joints.
(2) NRC Inspection Report Nos. 50-445/93-42, 50-446193-42
found, based on destructive analysis documents, that a concern
did exist where Thenno-Lag conduit joints fell apart easily and
did not appear to have any residual material of a buttered surface, indicative of a joint that had not been pre buttered.
(3) The "dry joint" deficiency appeared in Room lISA and other
areas of the unit.
(4) The licensee directly contradicts an NRC inspector's findings
that were detennined in part by destructive analysis.
(5) The "dry joint" or absence of prebuttering of Thenno-Lag
panels can be detennined only by destructive analysis and
cannot be determined by a walkdown visual inspection.
(6) The findings reported in the Comanche Peak Unit 1 Region
IV Inspection Reports 50- 445/93-42 and 50-446/93-42, based
on the limited amount of destructive analysis conducted at
the unit, constitute a substantial documentation of installation
deficiencies found in Thenno-Lag fire barriers as documented
in NRC IN 91-79 and Supplement 1.
(7) Neither the NRC nor the industry, by its agent NEI, nor a utility,
have conducted fire tests on dry fitted or "dry joint" upgraded
configurations of Thenno-Lag 330-1.
(8) The presence of "dry joint" upgraded configurations in Comanche Peak Unit 1 constitutes an untested application of
Thenno-Lag fire barriers.
These allegations were based on the Petitioners' interpretation of NRC
Inspection Report 93-42 issued on February 21, 1994. By letter of November 29,
1994, TU Electric, the licensee for Comanche Peak Unit I, sent a letter to the
NRC Staff responding to the Petition.
The tenn "joint" refers to the interface between two adjacent Thenno-Lag
surfaces. Comanche Peak Unit I installation procedures for Thenno-Lag fire
barriers specify that, during the initial installation process, the joints should
be prebuttered (or covered) with Thenno-Lag trowel-grade material before the
mating surfaces are joined to ensure adhesion of the surfaces. The tenn "dry
joint" refers to the lack of Thenno-Lag trowel-grade material in a joint. The
failure to prebutter a joint with trowel-grade Thenno-Lag could result in a
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weakening of the joint during a potential fire exposure and could provide an
exposure path in the fire barrier envelope. The NRC performed an inspection at
Comanche Peak Unit 1 on November 2-5 and 23-24, 1993, and January 26-28,
1994, to compare the Thermo-Lag test specimens with the upgraded ThermoLag configurations on site. The results of this inspection are documented
in NRC Inspection Report 93-42. The report stated that there appeared to
be a large number of deficiencies with the installed fire barriers and that an
example of these deficiencies involved dry joints on conduit overlays !nstalled
on pedestal hangers. The NRC inspector did not personally observe the dry
joints in question. His statements were based on observations made by TU
Electric and documented in an Operations Notification and Evaluation (ONE)
form. However, the ONE form in question did not identify a dry joint. Instead,
the ONE form identified a condition that was conservatively reported as an
apparent dry joint. Upon further evaluation of the ONE form, TU Electric
determined that the joint in question had in fact been prebuttered with trowelgrade Thermo-Lag. These facts are discussed in more detail below.
On November 25, 1992, a speed memo was written by a TU Electric contractor identifying "apparent unsatisfactorily conditions on Unit I commodities."
This memorandum identified "an apparent" dry joint on an oversize coupling
section (on top of a pedestal hanger). The speed memo also stated that, "we
have decided that the best vehicle to call attention to these apparent deficiencies
would be a letter to your attention for further evaluation of the situation. . . ."
The letter was forwarded to the appropriate TU Electric engineering section.
The cognizant TU Electric engineer performed a walkdown of the described
areas and evaluated the commodities. He conservatively initiated a ONE form
(the process used by TU Electric to report problems and develop resolution
for the identified problems). A comprehensive evaluation of this condition
determined that the joint had been prebuttered. Therefore, the engineering
resolution for this condition was that "this is not a deficient condition, and there
are no generic implications."
The originator of the speed memo initially believed that the condition in
question was a dry joint because of the appearance of the joint. During alignment
of Thermo-Lag panels, the leading edge of one panel contacts the outer edge of
a preceding panel and forces most of the trowel grade along the initial contact
edge toward the inside of the Thermo-Lag envelope. Subsequent shrinkage of
the trowel grade in the joint can give the appearance of a dry joint because
the trowel-grade material is not visible. Therefore, contrary to the Petitioners'
allegation, there was no "dry joint" deficiency on the pedestal hanger.
The Petitioners also alleged that dry joints appear in other Thermo-Lag
installations at Comanche Peak Unit 1. In response to the petition, TU Electric
performed an electronic search of its ONE-form data base. The search did
identify additional ONE forms related to dry joints. However, Thermo-Lag
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rework crews and the quality control inspectors at Comanche Peak Unit I have
used the term "dry joints" and "no visible trowel-grade material" synonymously.
Upon further investigation of these ONE forms, it was determined that trowelgrade material had in fact been applied to the joints in question. Therefore, these
ONE forms were also dispositioned as "not a nonconforming condition." These
findings support the NRC Staff's conclusion that, contrary to the Petitioners'
allegations, there is no evidence of dry joints at Comanche Peak Unit I.
The Petitioners' allegations regarding dry joints at Comanche Peak Unit I are
based on premises that are faulty and contrary to the information contained in
Inspection Report 93-42.
In regard to the Petitioners' request that the licensee perform fire tests
on upgraded "dry joint" Thermo-Lag configurations and additional destructive
analysis, the NRC Staff has reviewed the documentation provided by the
licensee in response to the RAIs regarding GL 92-08 and concluded that the
licensee's quality assurance program gave adequate confidence that the asinstalled Thermo-Lag configurations at Comanche Peak Unit I conform with
NRC specification requirements for both material and installation attributes.
Accordingly, suspension of the Comanche Peak Unit I license, as requested
by the Petitioners, is not warranted.

G.

Protection of Rubin Feldman

The Petitioners assert that, rather than protecting the public, the NRC is
protecting Rubin Feldman, President of the company that manufactures ThermoLag.
As discussed earlier, the NRC received allegations in 1991 that questioned
the adequacy of Thermo-Lag fire barriers. In response, (1) the Office of the
Inspector General (OIG) and the Office of Investigations (01) formed a joint
task force to investigate the allegations, and (2) the Office of Nuclear Reactor
Regulation (NRR) established a special team to review the safety issues raised
by the allegations. Throughout its review, the special team gave expert technical
advice and assistance to the OIGIOI task force. The Director of NRR tasked the
NRR Staff to resolve the technical issues raised by the special team. The NRC
Staff continued to cooperate fully with the investigative task force. Further, the
NRR Staff carried out a full-scale test program and developed other technical
data and information for the investigative task force. These NRC Staff efforts
contributed significantly to a referral to the Department of Justice of possible
wrongdoing by TSI. The referral resulted in a seven-count criminal indictment
of TSI, the manufacturer and supplier of Thermo-Lag fire barriers and of its
President, Rubin Feldman, by a Federal Grand Jury. The NRC Staff continued

208

to support the Department of Justice throughout the criminal case.'2 In addition,
throughout the trial, the NRC Staff continued to pursue corrective actions
consistent with its action plan for the resolution of the Thermo-Lag issues. The
above facts contradict the Petitioners' assertion that the NRC was protecting
Rubin Feldman.
H.

NRC Seeming Complicity with Utilities

The Petitioners also assert that there is seeming complicity between the NRC
and the licensees and that licensees seek to avoid costly replacement of the
Thermo-Lag.
In May 1991, the NRC Office of the Inspector General performed an
inspection of the NRC's Staff performance in regard to Thermo-Lag barriers and
found indications of inadequate performance by the NRC Staff in the acceptance
and review of Thermo-Lag barriers. Subsequently, the NRC Staff initiated an
aggressive program of corrective actions to rectify the deficiencies identified in
the review and response process, as summarized earlier in this decision.
In addition, the Staff has expended considerable time and effort to address
and resolve Thermo-Lag issues to ensure that licensees return to compliance
with existing NRC fire protection requirements. The NRC Staff issued three
requests for additional information regarding GL 92-08 to each licensee using
Thermo-Lag to obtain information on the specific Thermo-Lag material installed
at each plant, de~ails about the corrective actions each licensee intended to take
to return to compliance with NRC fire protection requirements, and schedules for
the implementation of these corrective actions. The response of each licensee
was evaluated by the NRC Staff. As a consequence of this substantial NRC
Staff effort, a number of licensees have already returned to compliance with
NRC requirements by a variety of means which include replacing, rerouting,
or upgrading existing Thermo-Lag barriers, performing postfire safe shutdown
reanalysis, and installing additional fire detection and suppression features. All
of these measures involve some burden on licensees. In addition, some licensees
have initiated costly programs to perform plant-specific fire endurance tests
of other fire barriers with the intention of replacing Thermo-Lag with these
barriers. All licensees who utilize Thermo-Lag will need to expend resources
commensurate with their reliance on Thermo-Lag to come intO compliance with
NRC fire protection requirements. NRC Staff oversight will ensure that this is
the case.
The Petitioners' assertion of seeming complicity with utilities on the part of
the NRC Staff is unfounded in the light of the significant NRC Staff efforts

12The jury returned n verdict of "not guilty" on all counts of the indictment against TSI and Mr. Feldman.

209

to ensure that licensees expend the resources necessary to return to compliance
with NRC requirements.

IV.

CONCLUSION

The Petitioners request that the NRC order the immediate shutdown of all
reactors using Thermo-Lag and the suspension of Oyster Creek, Peach Bottom
Units 1 and 2, and Comanche Peak Unit 1 operating licenses.
For the reasons discussed above, I find no basis for taking such actions.
Rather, on the basis of the review efforts by the NRC Staff, I conclude that the
issues raised by the Petitioners are being addressed by licensees in a manner
that ensures adequate protection of the public health and safety. Accordingly,
the Petitioners' requests for action pursuant to section 2.206 are denied.
A copy of this Decision will be placed in the Commission's Public Document
Room, Gelman Building, 2120 L Street, NW, Washington, DC, and at the Local
Public Document Room for the named facilities. A copy of this Decision will
also be filed with the Secretary for the Commission's review as provided in 10
C.F.R. § 2.206(c) of the Commission's regulations.
As provided by this regulation, the Decision will constitute the final action
of the Commission 25 days after issuance, unless the Commission, on its own
motion, institutes a review of the Decision within that time.
FOR THE NUCLEAR
REGULATORY COMMISSION
William T. Russell, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 3rd day of April 1996.
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Ruling on a Licensee request to rescind an NRC Staff detennination to make
immediately effective an enforcement order suspending two Licensee byproduct
materials licenses, the Licensing Board denies the Licensee's motion, concluding
that for certain bases in the order, the Staff had met its burden under 10 C.F.R.
§ 2.202(c)(2)(i) to establish by "adequate evidence" that (1) those charges are
not based on "mere suspicion. unfounded allegations. or error," and (2) there is
a need to make the order effective immediately.
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ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (BURDEN OF GOING FORWARD; BURDEN OF PROOF)
RULES OF PRACTICE: BURDEN OF GOING FORWARD
(IMMEDIATE EFFECTIVENESS REVIEW FOR ENFORCEMENT
ORDERS); BURDEN OF PROOF (IMMEDIATE EFFECTIVENESS
REVIEW FOR ENFORCEMENT ORDERS); IMMEDIATE
EFFECTIVENESS REVIEW FOR ENFORCEMENT ORDERS
(BURDEN OF GOING FORWARD; BURDEN OF PROOF)
The movant challenging a Staff detennination to make an enforcement order
immediately effective bears the burden of going forward to demonstrate that
the order, and the Staff's detennination that it is necessary to make the order
immediately effective, are not supported by "adequate evidence" within the
meaning of 10 C.F.R. § 2.202(c)(2)(i), but the Staff has the ultimate burden of
persuasion on whether this standard has been met. See 55 Fed Reg. 27,645,
27,646 (1990). See also St. Joseph Radiology Associates, Inc. (d.b.a. St.
Joseph Radiology Associates, Inc., and Fisher Radiological Clinic), LBP-92-34,
36 NRC 317, 321-22 (1992).
ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (CORROBORATING ALLEGATIONS OF UNRELIABLE
SOURCE)
RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
FOR ENFORCEMENT ORDERS (CORROBORATING ALLEGATIONS
OF UNRELIABLE SOURCE)
When the character and veracity of the source for a Staff allegation are in
doubt, a presiding officer will be unable to credit the source's infonnation as
sufficiently reliable to provide "adequate evidence" for that allegation absent
sufficient independent corroborating infonnation.
ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (CORROBORATING ALLEGATIONS OF UNRELIABLE
SOURCE)
RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
FOR ENFORCEMENT ORDERS (CORROBORATING ALLEGATIONS
OF UNRELIABLE SOURCE)
In considering whether there is probable cause for an arrest, courts have
held that infonnation supplied by an identified ordinary citizen witness may
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be presumed reliable. See, e.g., McKinney v. George, 556 F. Supp. 645, 648
(N.D. TIL 1983) (citing cases), aff'd, 726 F.2d 1183 (7th Cir. I984). In determining whether there is "adequate evidence" within the meaning of 10 C.P.R.
§ 2.202(c}(2}(i} to support the immediate effectiveness of an enforcement order,
applying this presumption to a witness who is corroborating a family member's
allegations may be inappropriate because that relationship creates a possible bias
that also brings the corroborating witness' reliability into substantial question.
REGULATIONS:

INTERPRETATION (10 C.F.R. § 30.10(a), (c»

Under 10 C.F.R. § 30.IO(c)(2), an intentional act that a person knows
causes a violation of a licensee procedure is considered "deliberate misconduct"
actionable under section 30.10(a)(1). As a consequence, an assertion that a
person who created a document containing false information did not intend to
mislead the agency (or did not actually mislead the agency) appears irrelevant.
Instead, the focus is on whether the person's action was a knowing violation
of a licensee procedure that could have resulted in a regulatory violation by the
submission to the agency of materially incomplete or inaccurate information.
See 56 Fed. Reg. 40,664, 40,670 (1991) (stating that "[f]or situations that do not
actually result in a violation by a licensee, anyone with the requisite knowledge
who engages in deliberate misconduct as defined in the rule has the requisite
intent to act in a manner that falls within the NRC's area of regulatory concern.
The fact that the action may have been intercepted or corrected prior to the
occurrence of an actual violation has no bearing on whether, from a health and
safety standpoint, that person should be involved in nuclear activities.").
ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (RELIABILITY OF AGENCY INSPECTOR'S
OBSERVATIONS)
RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
FOR ENFORCEMENT ORDERS (RELIABILITY OF AGENCY
INSPECTOR'S OBSERVATIONS)
Absent a showing that provides some reasonable cause to believe that, because of bias or mistake, an agency inspector cannot be considered a credible
observer, inspector's direct personal observations should be credited in considering whether allegations based on those observations are supported by "adequate
evidence" within the meaning of 10 C.F.R. § 2.202(c)(2)(i}. This is based on
the accepted presumption that a government officer can be expected faithfully
to execute his or her official duties. See United States v. Chemical Foundation,
Inc., 272 U.S. I, 14-15 (1926).
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ENFORCEMENT ACTIONS: IMMEDIATE EFFECTIVENESS
REVIEW (NEED FOR IMMEDIATE EFFECTIVENESS)
RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW
FOR ENFORCEMENT ORDERS (NEED FOR IMMEDIATE
EFFECTIVENESS)
Under 10 C.F.R. § 2.202(c)(2)(i), to support an immediate effectiveness
determination for an enforcement order, besides showing that the bases for the
order are supported by "adequate evidence," the Staff must show there is a need
for immediate effectiveness that is supported by "adequate evidence." That need
can be established by showing either that the alleged violations or the conduct
supporting the violations is willful or that the public health, safety, or interest
requires immediate effectiveness.

MEMORANDUM AND ORDER
(Denying Licensee Motion to Set Aside Immediate Effectiveness)
By a March 29, 1996 enforcement order effective on the date of issuance, the
NRC Staff suspended two byproduct material licenses held by Eastern Testing
and Inspection, Inc. (ETI). See 61 Fed. Reg. 15,836 (1996). In a letter dated
April 1, 1996, as supplemented on April 19, 1996, ETI requests that we set aside
the Staff's immediate effectiveness determination. 1 See Letter from H. Soni, ETI
President, and J. Badiali, ETI Radiation Safety Officer (RSO), to J. Lieberman,
Director, NRC Office of Enforcement (Apr. 1, 1996); Letter from Daniel F.
Stenger and Robert E. Helfrich, Winston and Strawn, to the Licensing Board
(Apr. 19, 1996) [hereinafter ETI Supplement]. In responsive filings dated April
8, 1996, and April 25, 1996, the Staff opposes ETI's immediate effectiveness
recision motion. See NRC Staff's Response to Request to Set Aside Immediate
Effectiveness of Order Suspending Licenses (Apr. 8, 1996) [hereinafter Staff
Response]; NRC Staff's Response to Supplemental Information in Support of
Licensee's Request to Set Aside Immediate Effectiveness of Order Suspending
Licenses (Apr. 25, 1996) [hereinafter Staff Supplement Response]. Thereafter,
on April 30, 1996, the Board conducted an oral argument to provide an
opportunity for the parties to further explain their positions on ETI's request

I Besides requesting that the Staff's immediate effectiveness detennination be set aside. on April 16, 1996, ETI
filed a timely demand for a hearing on the merits of the Staff's March 29. 1996 license suspension order. Su
[ETI'sl Demand for a Hearing on Order Suspending licenses (Apr. 16, 1996) all. further. in accordance with
10 C.F.R. § 2.202{b), ETIlater submitted a written answer responding 10 the allegations in the Staff's order. Su
[ETI'sl Answer 10 Order Suspending licenses (Effective Immediately) (May 2, 1996).
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and for the Board to obtain clarification regarding the information submitted by
the parties. See Tr. at 1-127.
For the reasons set forth below, we deny ETI's request to set aside the
immediate effectiveness of the Staff's suspension order.
I.

A.

BACKGROUND

Regulatory Scheme for Immediately Effective Enforcement Orders

Section 2.202(a)(5) of 10 C.F.R. declares that an enforcement order instituting
a proceeding to modify, suspend, or revoke a license will state "the effective
date of the order." That subsection also provides that if there is a finding,
with stated reasons, that "the public health, safety, or interest so requires" or
if the regulatory violation or conduct that causes the enforcement order to be
issued is "willful," the order may be made immediately effective. Further, if an
enforcement order is made immediately effective, under section 2.202(c)(2)(i)
the licensee or other person to whom the order was issued may move to set aside
the immediate effectiveness on the ground that the order, including the need
for immediate effectiveness, "is not based on adequate evidence but on mere
suspicion, unfounded allegations, or error:" Section 2.202(c)(2)(i) also provides
that a motion challenging an immediate e(fectiveness determination must "state
with particularity the reasons why the order is not based on adequate evidence
and must be accompanied by affidavits or other evidence relied on."
The Commission adopted the immediate effectiveness provisions of section
2.202 in their present form in a 1992 rulemaking. See 57 Fed. Reg. 20,194
(1992). In adopting the "adequate evidence" test - as opposed to a "preponderance of the evidence" standard suggested by some commenters on the rule
- the Commission described the adequate evidence test as follows:
The test may be likened to the probable cause necessary for an arrest, a search warrant,
or a preliminary hearing. This is less than must be shown at the trial, but must be more
than uncorroborated suspicion or accusation. "Probable cause is deemed to exist where
the facts and circumstances within the affiant's knowledge, and of which he has reasonably
trustworthy information, are sufficient unto themselves to warrant a man of reasonable caution
to believe that an offense has been or is being committed." Thus, in the context of the rule,
adequate evidence is deemed to exist when facts and circumstances within the NRC staff's
knowledge, of which it has reasonably trustworthy information, are sufficient to warrant a
person of reasonable caution to believe that the charges specified in the order are true and
that the order is necessary to protect the public health, safety, or interest.

57 Fed. Reg. at 20,196 (quoting United States v. Hill, 500 F.2d 315, 317 (5th
Cir. 1974)) (citation omitted).
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,The movant challenging the Staff's order bears,the burden of going forward
to demonstrate that the order, and the Staff's determination that making the order
immediately effective is necessary, are not supported by "adequate evidence,"
but the Staff has the ultimate burden of persuasion on whether this standard
has been met. See Tr. at 69. See also St. Joseph Radiology Associates. Inc.
(d.b.a. St. Joseph Radiology Associates, Inc., and Fisher Radiological Clinic).
LBP-92-34, 36 NRC 317, 321-22 (1992).

B.

Immediately Effective Suspension of ETI's Licenses

Under Byproduct Material License No. 29-09814-01 (the radiography license), ETI is authorized to possess and use iridium-192 and cobalt-60 in a
compatible radiographic exposure device for performing industrial radiography.
ETI also holds Byproduct Material License No. 29-09814-02 (the portable gauge
license), which authorizes it to possess and use cesium-137 and americium-241
in specified portable gauges. The Staff's March 29 order suspending ETI's
authority under both these licenses also requires that (1) all activities involving
licensed materials be halted (except for prenoticed transfers of materials to authorized recipients); (2) all NRC-licensed materials be placed in locked storage;
(3) no other NRC-licensed materials be received by ETI; and (4) all ETI records
of licensed activities be maintained in their original form without alteration or
removal. See 61 Fed. Reg. at 15,838.
In its March 29 order, the Staff provides several bases for its suspension
action and its determination to make that suspension immediately effective.
Citing an NRC Office of Investigations (01) investigation of ETI, the Staff
asserts as an initial basis (which we will refer to as Basis A) that with respect
to the radiography license:
(I) In violation of 10 C.F.R. §§ 30.9. 30.10, ETI President Himat Soni deliberately caused
ETI to create an inaccurate record by signing a June 16. 1996 radiographer's card certifying
that an employee, Mr. David Bhatt, met applicable requirements and was authorized to
perform Level I radiographer duties per ETI procedures despite being told by Mr. Bhatt
that he had received substantially less than the forty hours of formal classroom training
required under ETI Radiation Safety Procedure (RSP) No. RS-l, incorporated by reference
in Condition 17 of the ETI radiography license;

(2) In violation of sections 30.9 and 30.10, ETI RSO Joseph Badiali deliberately caused ETI
to create an inaccurate record of Mr. Bhatt's June 20, 1996 radiation safety examination for
assistant radiographer by providing Mr. Bhatt with examination answers;
(3) In violation of sections 30.9 and 30.10. the ETI RSO deliberately caused ETI to create
an inaccurate record of Mr. Bhatt's training by signing a June 20, 1995 document falsely
representing that the RSO had given Mr. Bhatt an oral exam as part of a practical exam;
(4) In violation of 10 C.F.R. § 34.31, ETI deliberately directed Mr. Bhatt, an unqualified and
untrained employee, to perform radiography between June 15 and July 26, 1995;
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(5) In violation of 10 C.F.R. § 34.27, ETI personnel failed to complete utilization records on
ninety-seven occasions between January I, 1994, and August 31, 1995; and
(6) On September 29, 1995, ETI president Himat Soni threatened Mr. Bhatt with physical
harm because he believed Mr. Bhatt may have cooperated with an NRC investigation and/or

inspection of ETI.

See 61 Fed. Reg. at 15,836. Further, based on May 1994 and July and August
1995 inspections at ETI's Thorofare, New Jersey facility and at a temporary job
site in Deepwater, New Jersey, the Staff maintains that the following additional
violations of the radiography license were identified (which we will refer to as
Basis B):
(1) In violation of 10 C.F.R. § 34.31(b) and RSP No. RS-I, Revision 4, incorporated by
reference in Condition 17 of the radiography license. ETI provided significantly less than
forty hours of formal classroom instruction to Mr. Bhatt, who acted as a radiographer's
assistant during June and July 1995;
(2) In violation of 10 C.F.R. § 20.2102(a)(2), ETI failed to maintain radiation program content
and implementation audit records for 1994 and 1995;
(3) In violation of 10 C.F.R. § 34.33(a) and RSP No. ETI-I, Revision G, incorporated by
reference in Condition 17 of the radiography license. ETI failed to "rezero" pocket dosimeters
before the start of each work shift on eight specified dates between April 1994 and August
1995;
(4) In violation of 10 C.F.R. § 34.24, ETI failed on three specified dates in January and
August 1995 to use survey meters calibrated within three months and to maintain survey
meter calibration records;
(5) In violation of 10 C.F.R. § 20.2 I 06(c), during June and July 1995 ETI failed to maintain
complete dosimetry records that included the names, social security numbers, and birth dates
of individuals;
(6) In violation of RSP No. ETI-I, Revision G, incorporated by reference in Condition 17
of the radiography license, between June 1994 and August 1995, ETI personnel failed to
complete utilization logs and return completed utilization logs to the RSO;

(7) In violation of RSP No. ETI-I, Revision G, incorporated by reference in Condition 17
of the radiography license, on August 23, 1995, ETI personnel failed to perform physical
radiation surveys to ensure readings to roped-off boundaries did not exceed two millirem in
an hour;
(8) In violation of 10 C.F.R. § 34.43(b), on August 23, 1995, while making radiographic
exposures ETI personnel failed to perform a survey after each exposure to determine that
the sealed source was returned to its shielded position;
(9) In violation of 10 C.F.R. §71.5(a) and 49 C.F.R. § 177.817(a), on July 12, 1995, ETI
personnel failed to complete a shipping paper prior to transporting licensed material outside
the licensee's facility;
(10) In violation of 10 C.F.R. §71.5(a) and 49 C.F.R. § 172.403, on July 12, 1995, ETI
personnel failed to identify the activity or transport index on the "RADIOACTIVE" label
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attached to a package containing licensed material that was transported outside the licensee's
facility; and
(11) In violation of 10 C.F.R. § 71.5(a) and 49 C.F.R. § 177.842(d), on August 23, 1995,
ETI personnel failed to block and brnce packages containing licensed material that were
transported outside the licensee's facility.

See id. at 15,836-37.
A third basis for the Staff's order (which we will refer to as Basis C) purportedly flows from a March 14, 1996 safety requirement compliance followup
inspection regarding the radiography license. The Staff declares that this inspection revealed a deliberate Licensee falsification of radiographer examination
documents. As evidence of such falsification, the Staff alleges that (1) a radiographer's purported responses to the twenty-two questions on the January 16,
1996 examination given during an eight-hour annual refresher training course at
the ETI facility were identical to those of ETI's President, while other individual's responses were markedly different, and (2) an ETI invoice and work order
for that date indicated the radiographer worked from 6:00 a.m. to 2:00 p.m. at
a job site some 3 hours drive from the ETI facility where the course and test
were given. See id. at 15,837.
Finally, as a basis for the March 29 order (which we will refer to as Basis D)
the Staff references the Licensee's supposedly poor enforcement history. This
includes (1) civil penalties of $6500 and $5000 in 1987 and 1992, respectively,
the latter of which was based on some admitted violations that were found to be
in a careless disregard for NRC requirements, and thus willful; and (2) a 1994
notice of violation that is repetitive of the current allegation in Basis A(4) that
an unqualified employee was directed to perform radiography. See id. at 15,837
& nn.1-4.
In its March 29 order, after outlining these bases, the Staff declares that
ETI "has violated numerous NRC requirements, some willfully, and has failed
to take appropriate actions to prevent the recurrence of past violations." Id.
at 15,837. Further, while noting the importance of Commission reliance on
licensees to provide complete and accurate licensee information, to comply
with NRC requirements, and to refrain from conduct that could impede agency
safety inspections or investigations, the Staff further states that ETI President
Soni and RSO Badiali have demonstrated "an unwillingness to comply with
NRC requirements" and that the actions of ETI and its senior employees "have
raised serious doubts as to whether the Licensee and its employees can be relied
upon in the future to comply with NRC requirements and to maintain complete
and accurate records of licensed activities." Id. The Staff thus concludes
that it lacks the requisite reasonable assurance that ETI's current operations
under both its radiography and portable gauge licenses can be conducted in
compliance with agency requirements and that health and safety of the public,

218

including ETI's employees, can be protected. This, ttie Staff assertS, requires that
ETI's radiography and portable gauge licenses be suspended, pending further
investigation, and that the significance of the alleged violations and willfulness
of the purported conduct require that the suspension (and the accompanying
terms) be made effective immediately. See id. at 15,837-38.

II.

ANALYSIS

The parties have placed a great deal of information and a variety of factual
and legal disputes before the Board relative to ETI's April 1, 1996 request to
set aside the immediate effectiveness of the Staff's March 29, 1996 license
suspension order. Nonetheless, the resolution of ETI's request does not require
that we delve into most of that information or definitively resolve all those
controversies. During the April 30 oral argument, in response to a Board
question about the "crux" of the Staff's concerns about ETI that led the Staff
to suspend ETI's radiography and portable gauge licenses, counsel indicated
that the Staff's central concern was with the "willful violations regarding the
training of individuals who will be going out into the public, and performing
radiography with sources." Tr. at 99. Also mentioned by counsel as important
to the Staff's immediate effectiveness determination was the purported physical
threat to Mr. Bhatt because of his cooperation with NRC investigators and the
"failure [of ETI employees] to survey certain boundary areas." Tr. at 99-100.
After reviewing the corresponding bases set forth in the March 29 order
relating to (1) deliberate, training-related violations - Bases A(l)-(4) and C;
(2) the threat to Mr. Bhatt - Basis A(6); and (3) the failure to perform job site
surveys - Bases B(7)-(8), we conclude we are unable to sustain a "probable
cause" finding relative to Bases A(2)-(4) and A(6). We do find, however, with
respect to Bases A(I), (B)(7)-(8), and C, that the Staff has provided "adequate
evidence" to support its allegations and the need for immediate effectiveness of
its suspension order relative to those allegations.
A.

Bases A(2)-(4), (6)

Regarding the allegations of deliberate misconduct set forth in Bases A(2)-(4)
and (6), ETI has denied that any wrongdoing took place. See ETI Supplement,
Affidavit of Himat J. Soni in Support of [ETI's] Request of April 1, 1996 to Set
Aside Immediate Effectiveness of Order Suspending Licenses (Apr. 18, 1996)
at 6, 8 [hereinafter Soni Affidavit]; id. Affidavit of Joseph Badiali in Support of
[ETI's] Request of April 1, 1996 to Set Aside Immediate Effectiveness of Order
Suspending Licenses (Apr. 18, 1996) at 2-3 [hereinafter Badiali Affidavit]. As
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presented by the Staff, the central evidentiary support for these bases is the
testimony of David Bhatt.
As the record now stands, however, Mr. Bhatt's reliability is in considerable
doubt. In their affidavits, ETI President Soni and RSO Badiali state that Mr.
Bhatt was fired from his position with the company for an apparent act of
dishonesty. See ETI Supplement, Soni Affidavit at 7; id. Badiali Affidavit at
3-4. The affidavit of ETI employee Matthew Varroni, who worked with Mr.
Bhatt on several occasions, also describes the circumstances surrounding Mr.
Bhatt's dismissal and indicates Mr. Bhatt was involved in other questionable
conduct that would cast doubt on his character and veracity. See id. Statement
of Matthew Varroni (Apr. 18, 1996) at 1-3 (describing circumstances relating
to alleged misuse and theft of client property by Mr. Bhatt).
For its part, the Staff has presented nothing from Mr. Bhatt or any other
source that refutes ETI's description of the circumstances surrounding his
dismissal and other questionable activities. This raises serious questions about
Mr. Bhatt's reliability both in terms of his general trustworthiness and his
specific motivation to fabricate information regarding ETI. Consequently, we
find we are unable to credit Mr. Bhatt's testimony as sufficiently reliable to
provide "adequate evidence" for these allegations absent sufficient independent
corroborating information.
The Staff, however, has failed to provide such information. The allegations
in Bases A(3) and (4) that Mr. Bhatt did not take an oral exam and engaged in
radiographic operations for which he was not properly qualified and trained are,
by the Staff's own admission, essentially based on the testimony of Mr. Bhatt.
See Tr. at 78-80. 2 Regarding Basis A(2), to establish there is adequate evidence
for the allegation that RSO Badiali provided examination answers to Mr. Bhatt,
as support for Mr. Bhatt's statement that Mr. Badiali helped him at the time he
took the exam the Staff has presented the statement of an inspector indicating
that one blank answer on the exam apparently was filled in after Mr. Bhatt left
ETI. See Tr. at 74. During the oral argument, however, Staff counsel was able
to represent with respect to the exam only that "some answers appeared to be
written in ink, some were written in pencil .. . answers were erased, and
crossed out" and "there might be some different handwriting." Tr. at 74-75,
76. This does not provide any tangible link to actions by RSO Badiali that
are sufficient to corroborate Mr. Bhatt's statements that Staff asserts support its

2 For Basis A(4). the Staff does refer to documentation that shows Mr. Bhan was at certain job sites on days he
stated he was there. Su Tr. at 80. Standing alone. evidence that he was at a particular job site is hardly adequate
to corroborate his statements on the critical issue of whether he undenook radiographic operations he was not
permitted to perform while at the job site.

220

allegation regarding Mr. Badiali's purported improper activities while Mr. Bhatt
was taking the exam.3
Concerning Basis A(6), the testimony, of other witnesses could provide
sufficient corroboration to Mr. Bhatt's account of the events on September 29,
1995, when during a community cultural function Mr. Soni allegedly threatened
him for cooperating with NRC investigators. The Staff does proffer additional
witnesses - whom Staff counsel identified as Mr. Bhatt's wife and cousin
- albeit without providing any detail regarding the nature or extent of their
knowledge about the alleged incident. See Tr. at 88; Staff Response, Exh. 3, at
4 [hereinafter Teator Affidavit].
Courts have recognized in the context of considering whether there is probable
cause for an arrest that information supplied by an identified ordinary citizen
witness may be presumed reliable. See, e.g., McKinney v. George, 556 F.
Supp. 645, 648 (N.D. III. 1983) (citing cases), aff'd: 726 F.2d 1183 (7th
Cir. 1984). The corroborating witnesses offered by Staff do not fall into this
category, however. Because they are members of Mr. Bhatt's family, by reason
of that relationship they also have a possible bias that brings their reliability into
substantial question as well.4 Therefore, based on the information now before
us, we find that those witnesses are not sufficient to corroborate Mr. Bhatt's
account of events on September 29, 1995.
Because the record in its current state fails to provide sufficient information
for us to conclude that the testimony of Mr. Bhatt has the degree of reliability the
Commission has decreed must be present, see 57 Fed. Reg. at 20, I 97 (section
2.202(c)(2)(i) review process is designed to safeguard against Staff immediate
effectiveness decisions based on "unreliable evidence"), we also are unable to
find that Bases A(2)-(4) and (6) are supported by "adequate evidence" so as to
support immediate effectiveness.
B.

Basis (A)(I)

We tum next to Basis A(1), which is the Staff allegation that ETI violated
10 C.F.R. §§ 30.9, 30.10,5 when ETI president Soni gave Mr. Bhatt a card
3 Because the Board was never given this document by the parties, we are unable to tn:Ike any independent
assessment in this regard.
4The Staff also suggests that corroboration comes from the fact that Mr. Bhatt swore out a criminal complaint
against Mr. Soni concerning the alleged threat and ultimately entered into a mutual "stay away" settlement
agreement with Mr. Som through a community dispute resolution program. Su Tr. at 87·88. In our view,
whatever weight might be given to Mr. Bhatt's criminal complaint is counterbalanced by the consensual nature of
the settlement, which apparently did not involve any resolution of the merits of Mr. Bhatt's complaint.
5 As it is peninent to the Staff's allegations under this basis, section 30.9(a) of 10 C.F.R. provides:
Information provided to the Commission by an applicant for a license or by a licensee or information
required by statule or by the Commission's regulations, orders, or license conditions to be maintained by
tlie applicant or the licensee shall be complete and accurate in all material respects.
(Con/inu~d)
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identifying him as a Radiographer Level I. As described in the affidavits that
accompanied the Staff's April 8, 1996 response and other supporting information
supplied by counsel,6 the card was issued to Mr. Bhatt on June 16, 1995, the
day after he began work at ETI. On the card, which was signed by Mr. Soni, is
a handwritten inscription certifying that Mr. Bhatt is a Radiographer Level I per
ETI procedures and meets the applicable American Society for Nondestructive
Testing SNT-TC-IA requirements. See Staff Response, Teator Affidavit at 2;
Tr. at 71. See also Tr. at 24. Mr. Bhatt apparently retained this card throughout
his six-week employment with ETI, which ended on July 27, 1995, and was
expected by ETI to provide it as identification. See Tr. at 19, 21.
Concerning Basis A(1), in his affidavit, ETI president Soni indicates that
Mr. Bhatt was hired mainly to work at a Brooklyn, New York job site. Mr.
Soni admits that Mr. Bhatt was supplied with a card, but declares the card was
intended only to give him job site identification, as is required by the New York
State Department ~fLabor. According to Mr. Soni, the card was not a deliberate
attempt to qualify or authorize Mr. Bhatt to perform radiography before he was
properly trained. The only thing the card may have shown, Mr. Soni declares, is
that Mr. Bhatt would perform the duties of a trainee or radiographer's assistant,
although under appropriate supervision. See ETI Supplement, Soni Affidavit at
4-5. In addition, at the oral argument ETI counsel suggested that any problem
with the card may have arisen because RSO Badiali was not present at the time
the card was issued because of the recent death of his son. See Tr. at 20.
In support of its allegations in this basis, the Staff relies on the affidavit
of OI Investigator Jeffrey A. Teator supplied with its April 8, 1996 response.
Mr. Teator states that this charge is based on (I) interviews with Mr. Bhatt,
who stated that he did not receive 40 hours of classroom training and told ETI
president Soni of this fact; (2) an NRC inspector's determination, based on an
interview with Mr. Bhatt, that he was not knowledgeable about radiation safety
or ETI's operating or emergency procedures; and (3) statements by Mr. Soni
Under 10 C.F.R. § 30.10(a), which is cited by the Staff as the other regulation ETl violates under Basis A(l), a
licensee or licensee employee may not:
(I) Engage in deliberate misconduct that causes or, but for detection, would have caused. a licensee
to be in violation of any rule, regulation, or order, or any term. condition, or limitation of any license,
issued by the Commission, or
(2) Deliberately submit to the NRC, a licensee, or a licensee's contractor or subcontractor, information
that the person submitting the information Jcnows to be incomplete or inaccurate in some respect material
to the NRC.
Further, subsection (c) of this section provides:
(c) For purposes of paragraph (a)(I) of this section, deliberate misconduct by a person means an
intentional action or omission that the person Jcnows:
(I) Would cause a licensee to be in violation of any rule, regulation, or order, or any term, condition,
or limitation of any license issued by the Commission, or
(2) Constitutes a violation of a requirement, procedure, instruction, contract, purchase order or policy
of a licensee, contractor, or subcontractor.
6 Neither party supplied the Board with a copy of the card.
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and RSO Badiali that the employee was a trainee who never used radiography
equipment. See Staff Response, Teator Affidavit at 2.
ETI procedures make it clear that a certification card is to be issued only after
an individual has fulfilled the applicable training and experience requirements.
See Board Memorandum (Party Submissions in Response to Board Request at
Oral Argument) (May 1, 1996), Attach. 2, at 8 (ETI Procedure No. CP-I01, Rev.
9 (Mar. 12, 1990» [hereinafter Board Memorandum]. To be a Radiographer's
Assistant, one must have a minimum of 40 hours of "formal classroom training"
and 3 months of "on-the-job training," while the higher-level Radiographer must
have a minimum of 40 hours of "formal classroom training" and 9 months of
"on-the-job training" as a Radiographer's Assistant. [d. Attach. 3, at 50-51 (ETI
RSP No. RS-l, Rev. 4 (Mar. 14, 1994». See also id. Attach. 2, at 11-12. Under
these provisions, it seems apparent that Mr. Bhatt did not have sufficient training
or experience to qualify as a Radiographer or even a lower-level Radiographer's
Assistant at the time the card was issued or, apparently, anytime thereafter.7
Pointing to this deficiency, the Staff maintains that issuance of the card to Mr.
Bhatt violated sections 30.9 and 30.10 because (1) the information in the card
is incomplete or inaccurate by reason of the fact that a person who examined
the card at any time during Mr. Bhatt's employment, including an NRC or
agreement state official, clearly could have misapprehended his level of training
and experience; and (2) such incorrect information about an individual's training
and experience level would be information that (a) is incomplete or inaccurate
in some respect material to the agency within the meaning of section 30.10(a)(2)
and (b) would not be complete in all material respects as is required by section
30.9(a). See Tr. at 72-74. ETI, on the other hand, maintains all this is irrelevant
because there was no NRC regulatory requirement that ETI employees carry such
a card and, in any event, there has been no showing of "scienter" by establishing
any deliberate attempt by ETI to violate any regulatory requirement. See Tr.
14-15,21-22.
ETI is correct that there apparently is no NRC regulation that requires ETI
to prepare certification cards for its employees. Yet, as we have noted above,
7 The record before us does not make entirely clear the correlation between a radiographer's assistant and a
radiographer, as defined in the agency's regulations, to C.F.R. § 34.2, and the tru-ee radiographer certification levels
set forth in ETl's qualification and certification procedures, su Board Memorandum. Attach. 2, at 3. Nonetheless.
Mr. Bhatt apparently was never able to meet the requirements to be a radiographer or a radiographer's assistant
under either NRC regulations or ETI procedures during his tenure at ETI. Su Letter from Daniel F. Stenger and
Roben E. Helfrich, Winston and Strawn, to the licensing Board at I (May 7, 1996).
With regard to Mr. Bhatt's training, ETI has provided the Board with a copy of a document entitled "Statement
of Educational Background Nondestructive Examination Training and Certification in Accordance with ASNT·
TC·tA & ETI CP Procedures" on which Mr. Badiali allegedly recorded that Mr. Bhatt received 40 hours of
"classroom" training in radiation safety in accordance with ETI and NRC specifications. S~~ Board Memorandum,
Attach. 1. Su also Tr. at 113·14. To what degree this instruction would have fulfilled the training requirements
for a radiographer's assistant is unclear, however, because ETI appears to be under the impression that on.the.job
training can be credited toward fulfilling the Iicense.imposed requirements for "formal classroom training," a
proposition that is not self·evident. Compar~ Tr. at 55, 112 with Board Memorandum. Attach. 3, at SO.
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ETI's own procedures indicate that radiographer certification cards are to be
issued only to those who have fulfilled the applicable requirements. Under
section 30.1O(c)(2) an·intentional act that the person knows causes a violation
of a licensee procedure is considered "deliberate misconduct" actionable under
section 30.1O(a)(l). As a consequence, ETI's contention that Mr. Soni did not
intend to mislead the agency (or did not actually mislead the agency) appears
irrelevant. Instead, the focus is on whether his action was a knowing violation
of ETI's procedure that could have resulted in a regulatory violation by the
submission to the agency of materially incomplete or inaccurate information.8
See 56 Fed. Reg. 40,664, 40,670 (1991) (stating that "[flor situations that do not
actually result in a violation by a licensee, anyone with the requisite knowledge
who engages in deliberate misconduct as defined in the rule has the requisite
intent to act in a manner that falls within the NRC's area of regulatory concern.
The fact that the action may have been intercepted or corrected prior to the
occurrence of an actual violation has no bearing on whether, from a health and
safety standpoint, that person should be involved in nuclear activities.").
Because ETI has not presented any evidence suggesting that Mr. Soni was
not aware of ETI's own procedures regarding such certifications, it appears that
his action in signing and issuing the card would, in fact, amount to a deliberate
contravention of one or both of the regulations cited. Thus, based on the record
and the arguments before us, we find the Staff's position relative to Basis (A)(1)
is supported by "adequate evidence."
C.

Bases (B)(7)-(8)

Bases B(7)-(8) involve allegations of a failure of ETI personnel on August
23, 1995, to conduct proper surveys during radiographic operations to ensure
that (I) readings at roped-off boundaries did not exceed levels mandated by ETI
procedures, and (2) a sealed source had been returned to its shielded position
as required by 10 C.F.R. § 34.43(b). The support for these purported violations
is the personal observations of an NRC inspector. See Staff Response, Exh.
4, at 5 [hereinafter Costello Affidavit]; Tr. at 105. ETI responds that its own
investigation indicates there were no such violations by the team involved, which
included ETI president Soni and ETI employee Matthew Varroni. See ETI
Supplement, Badiali Affidavit at 5-6. Indeed, ETI asserts its employees at the
site were aware that NRC inspectors were watching them. See Tr. at 106.

8 At this juncture, we have been presented with nothing that would lead us to quarrel with the proposition that
a certification card containing false information regarding an individual's training and experience to perform
radiographic operations (I) would not be considered "complete and accurate in all material respects" within the
meaning of section 30.9, and (2) would be "incomplete or inaccurate in some respect material to the NRC" as
defined in section 30. JO(a)(2).
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For present purposes, the resolution of this 'dispute' over 'what' occurred on
August 23, 1995, turns on an assessment of whether the Staff's evidence is
"unreliable." 57 Fed. Reg. at 20,197. The allegations are based on the direct
personal observations of an NRC inspection official. Other than a declaration
flatly denying the allegations, which clearly would serve ETI's interests, ETI
has not provided us with any reasonable cause to believe that, because of bias
or mistake, the government official involved cannot be considered a credible
observer.9 Absent such a showing, we conclude that Bases A(7)-(8) are supported
by "adequate evidence."

D.

Basis C

We come finally to Basis C, which concerns the test given to ETI Radiographer's Assistant Ram Lubhaya on January 16, 1996, as part of a course being
conducted that same day by RSO Badiali. Based on the parties' submissions, it
appears that their dispute over this allegation is not so much what happened as
the significance of the events that transpired.
After performing soil compaction testing in Queens, New York, under ETI's
portable gauge license during the morning of January 16, that afternoon Mr.
Lubhaya returned to ETI's New Jersey facility to attend the refresher course
being conducted by RSO Badiali. See ETI Supplement, Affidavit of Ram
Lubhaya (Apr. 12, 1996); Tr. at 48. He also took a twenty-two-question
examination. His answers, the Staff alleges and the Licensee apparently admits,
are essentially identical to those found on the examination of ETI president Soni.
See Staff Response, Costello Affidavit at 6; ETI Supplement, Soni Affidavit at
10. See also Tr. at 49.
Under applicable ETI procedures, annually all radiographers ahd radiographer's assistants must "receive an eight (8) hour refresher course in Radiation
Safety Training from the [RSO] or his designated representative" and "[u]pon
completion of this training all personnel will be administered a written examination with a minimum passing grade of 80% required." Board Memorandum,
9 In its April 2.5 response to ETI"s April 19 supplement, quoting the statement of considerations for the proposed
rule that was later adopted as section 2.202, the Staff declares that in considering a challenge to an immediate
effectiveness detennination a presiding officer M'must view the evidence presented in a light most favorable to
the Staff and resolve all inferences in the Staff's favor...• Staff Supplement Response at S (quoting S5 Fed.
Reg. 27,645, 27,646 (1990». ETI challenges that assertion, declaring that statements in the Office of General
Counsel analysis paper that accompanied the final rule suggest that this presumption was rejected in favor a
standard that allows the presiding officer to evaluate and balance the entire body of the evidence without giving a
particular preference to either pany's information. Su Tr. at 8-13 (citing Memorandum from William C. Parler,
General Counsel, to the NRC Commissioners, SECY-92-089, at 7 (Mar. 16, 1992». In ruling that for purposes
of deciding an immediate effectiveness challenge, absent evidence of bias or mistake an NRC inspector's direct
personnel observations should be treated as reliable, we need not decide whether the Staff's "inference" standard
is acceptable. Our ruling here is founded on the accepted presumption that a government officer can be expected
faithfully to execute his or her official duties. Su Uniud Staus v. Ch~mical Foundation, Inc.• 272 U.S. I. 14-15
(1926).
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Attach. '3, at 51. In his April 18 affidavit, Mr. Soni states that the January 16 .'
training was "an annual radiation safety lecture" and that "[a] refresher test was
administered after the lecture and discussion." ETI Supplement, Soni Affidavit
at 10. See also id. Badiali Affidavit at 7 (states that Mr. Lubhaya "attended
the radiation safety refresher training on January 16, 1996 and took a test");
id. Lubhaya Affidavit at 1 (declares that on January 16, 1996 "I attended Radiation Safety Refresher and took a test."). Mr. Soni also notes that "[d]uring
the course of refresher instruction" he observed Mr. Lubhaya having difficulty
in understanding the discussion. [d. Soni Affidavit at 10. This caused him to
explain the test material in detail to Mr. Lubhaya in his native Hindi, an action
he suggests explains the similarity in their answers. See id. The Staff also
maintains that RSO Badiali told an NRC inspector that the January 16 training
was the annual 8-hour refresher course. See Tr. at 90. See also Staff Response,
Costello Affidavit at 7.
At the April 30 oral argument, however, ETI counsel and Mr. Soni (in an
unsworn statement) declared for the first time that the January 16 examination
was designed for an experienced radiographer. Further, they asserted that for
Mr. Lubhaya. the January 16 examination was no more than a practice exam
from which he gained nothing. See Tr. at 49-52.
ETI's attempt to establish that the Staff's allegation in Basis C is "unfounded"
is not compelling. For example, ETI's suggestion that Mr. Lubhaya had nothing
to gain by taking the January 16 test is an overstatement. By passing the test,
Mr. Lubhaya would have fulfilled the annual refresher training requirement and
would have relieved ETI from having to provide him any additional refresher
training for another year,lo Also untoward is the shifting nature of ETI's
explanation about the scope and nature of the January 16 training/exam. As the
Staff counsel noted during the oral argument, while an annual refresher course
and an exam are required for ETI radiographers and radiographer's assistants,
the requirement does not distinguish between radiographers and radiographer's
assistants in terms of the level of the training or the exam that is to be given.
See Tr. at 91-92.
All this leads us to conclude that the Staff's allegation that the circumstances
surrounding Mr. Lubhaya's examination denote a deliberate violation of sections
30.9 and 30.10 is supported by "adequate evidence" in accordance with section
2.202(c)(2)(i).

100( course. this assumes Mr. Lubhaya also took the appropriate amount of refresher training before the exam,
which he apparently did DOl. SU Board Memorandum, Anach. 3. at SI.
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E.

Need for Immediate Effectiveness of the Radiography and Portable
Gauge License Suspensions

As was noted earlier, to support an immediate effectiveness determination,
besides showing that bases for the order are supported by adequate evidence,
the Staff must show there is a need for immediate effectiveness that is supported
by adequate evidence. That need can be established by showing either that the
alleged violations or the conduct supporting the violations is willful or that the
public health, safety, or interest requires immediate effectiveness.
Regarding the suspension of ETl's radiography license, taken together the
Staff's "crux" allegations that we have found are supported by adequate evidence
also demonstrate a need for immediate effectiveness in accordance with this
standard. As we have already explained, there is adequate evidence to support
Staff's claim that Bases A(I) and C involve deliberate, i.e., willful, regulatory
violations within the meaning of section 2.202(a)(5). As to Bases B(7)-(8),
while the Staff had not sought to label these violations as willful, they have
asserted that they involve a potential for serious injury to the public health
and safety. As was noted in several of the affidavits accompanying the Staff's
response, industrial radiography involves the use of high-activity sources that
can cause high radiation doses if mishandled. Further, the failure to perform a
survey after each exposure to ensure that a sealed source has been returned to
its shielded position, as is alleged in Basis B(8), has the potential for causing
a significant radiation exposure to individuals using the exposure device and to
members of the public. See Staff Response, Costello Affidavit at 7; id. Exh.
5, at 2 (Affidavit of James Lieberman in Support of NRC Staff's Response to
Request to Set Aside Immediate Effectiveness of Order Suspending Licenses).
We find this sufficient to meet the Staff's burden relative to ETl's radiography
license.
With respect to ETl's portable gauge license, ETl asserts that the weak
sources used in the gauges create only a very minor possibility that activities
under this license will have any impact on the public health and safety, thereby
establishing there is no effective support for immediate suspension of this
license. See ETl Supplement at 2; Tr. at 62-64. During the oral argument,
Staff counsel disagreed, contending that the nature of the training violations in
this instance support the need for immediate effectiveness. See Tr. at 94-95.
Bases C and A(l) are sufficient to establish the need for immediate effectiveness of the suspension of ETl's portable gauge license. Basis C questions
the adequacy of training for Mr. Lubhaya, who just before taking the January
16, 1996 refresher course and exam was doing soil compaction gauge work
under ETl's portable gauge license. Basis A(l) raises concerns about the circumstances under which Mr. Bhatt was being trained. As the Staff observed,
there is a greater possibility that untrained or improperly trained personnel will
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lose such a source, which then co'uld result iIi exposures in excess of 10 C.F.R.
Part 20 limitations and an increased likelihood of cancer development. See Staff
Response, Costello Affidavit at 2; Tr. at 94-95.
Thus, we find that considering Bases A(l) and (C) together, the Staff has
provided sufficient reliable information to establish "adequate evidence" to
support the public health and safety need for immediate suspension of ETI's
portable gauge license.

HI.

CONCLUSION

Under 10 C.F.R. § 2.202(c)(2)(i), in the face of a licensee challenge we are to
uphold a Staff immediate effectiveness determination if the order, and the Staff's
determination that it should be made immediately effective, are supported by
"adequate evidence." In this instance, looking to those allegations identified by
the Staff as central to immediate effectiveness for its March 29, 1996 license
suspension order, we find that with respect to Bases A(l), B(7)-(8), and C,
the Staff has met its burden to establish by "adequate evidence" that (l) those
charges are not based on "mere suspicion, unfounded allegations, or error," and
(2) there is a need to make the order effective immediately.
For the foregoing reasons, it is, this tenth day of May 1996, ORDERED that:
1. ETI's April 1, 1996 request to set aside the immediate effectiveness of
the Staff's March 29, 1996 order suspending ETI Byproduct Material License
Nos. 29-09814-01 and 29-09814-02 is denied.
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· 2. . In accordance with 10 C.F.R. § 2.202(c)(2)(i), this order upholding
immediate effectiveness is final agency action. II
I

THE ATOMIC SAFETY AND
LICENSING BOARD
G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE
Charles N. Kelber
ADMINISTRATIVE JUDGE
Richard F. Foster
ADMINISTRATIVE JUDGE

Rockville, Maryland
May 10, 1996

ADDITIONAL VIEWS OF BOLLWERK, J.
I write separately to express my concern about an apparent procedural
limitation that exists under current regulations on a presiding officer's ability to
clarify the information supplied by the parties during a challenge to an NRC
Staff immediate effectiveness determination. Based on my experi~nce in this
proceeding, that limitation does not appear to serve the immediate effectiveness
review process particularly well.
The statement of considerations supporting the final rule adopting 10 C.F.R.
§ 2.202 with its immediate effectiveness provisions indicates that after receiving
the parties' written submissions the Board may conduct an "oral argument" if it
wishes to gain additional insight or information regarding the parties' positions
supporting or opposing an immediate effectiveness challenge. 57 Fed. Reg.
20,194, 20,196 (1992). Nonetheless, as with a criminal preliminary hearing,
which is cited in the final rule in conjunction with the proper application
of the "adequate evidence" standard, or a civil temporary restraining order
or preliminary injunction proceeding, there undoubtedly are instances when
convening a limited evidentiary hearing to ensure that the record is fully

II Copie$ of this memorandum and order have been sent this dale to counsel for ETI by facsimile transmission
and to Staff counsel by E-Mail transmission through the agency's wide area network.
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developed is useful. Arguably one of those instances would be when, as here,
there are significant questions regarding the reliability of a central witness.
Through the ongoing National Performance Review and other agency initiatives, the adjudicatory procedures in 10 C.F.R. Part 2 are likely to come under
scrutiny in the near future. I would urge that as part of any such review, consideration be given to clarifying the authority of a presiding officer to hold an
evidentiary hearing when a licensee or other person subject to an enforcement
order challenges a Staff imme~iate effectiveness decision.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Jerry R. Kline
Dr. Peter S. Lam

In the Matter of

Docket No. SD-16D-Ren
{ASLBP No. 9S-704-01-Ren}
(Renewal of Facility
LIcense No. R-97)

GEORGIA INSTITUTE OF
TECHNOLOGY
(Georgia Tech Research Reactor,
Atlanta, Georgia)

May 16, 1996

In a Memorandum and Order setting forth rulings of the Atomic Safety and
Licensing Board during a telephone conference call on May 15, 1996, the Licensing Board granted (with one limited exception) the NRC Staff's motion to
exclude the prepared testimony of Ms. Glenn Carroll, the Intervenor's representative. The Board determined that Ms. Carroll lacked personal knowledge
of the matters in the testimony (with one exception), as well as expertise to
discuss matters in her testimony (which for the most part had been derived from
documentary evidence). The Board concluded in this regard that the underlying
documents themselves were the "best evidence" of what they stated. The Board
ruled that the Intervenor could seek to introduce the underlying documents to
the extent relevant and that the testimony could be entered into the record as an
opening statement of position.
The Licensing Board also denied Georgia Tech's motion to bar Ms. Carroll
as a witness for any purpose but granted Georgia Tech's motion to exclude Ms.
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Carroll's prepared testimony to the same extent as it had excluded this testimony
in response to the Staff motion.

RULES OF PRACTICE:

PREPARED TESTIMONY

Prepared testimony may be struck where the witness lacks personal knowledge of the matters in the testimony and lacks expertise to interpret facts contained therein.

MEMORANDUM AND ORDER
(Telephone Conference Call, 5/15/96)
On Wednesday afternoon, May IS, 1996, the Atomic Safety and Licensing
Board conducted a telephone conference caIl with the parties to this proceeding.
The call was transcribed (Tr. 915-62). Participating, in addition to the Licensing
Board members, were Alfred Evans, Jr., Esq., for Georgia Institute of Technology (Georgia Tech), Ms. Glenn Carroll, for Georgians Against Nuclear Energy
(GANE), and Sherwin E. Turk, Esq. and CoIleen Woodhead, Esq., for the NRC
Staff.
Primary topic of the caIl was the Staff's Motion In Limine to Exclude the
Testimony of Glenn Carroll, dated May 10, 1996. The Board and alI parties
had received this motion. Georgia Tech advised that it was in the process
of preparing and would file by fax (later that afternoon) a motion to bar the
appearance and to strike the testimony of Ms. Glenn CarroIl. (The motion was
in fact filed by fax and received by the Board today, May 16, 1996.) The primary
basis of Georgia Tech's motion was the aIleged failure of Ms. CarroIl to comply
with previous Board orders concerning the filing of prepared testimony, as weIl
as the lack of expertise of Ms. CarroIl to sponsor the testimony in question.
After some discussion, the Board determined that it would exclude the
prepared testimony of Ms. CarroIl (with the limited exception of the statements
concerning a videotape of a program on FOX-TV (see p. 233) GANE wishes
to introduce into evidence). The Board stated that it was prepared to grant the
Staff's motion (with tlie one limited exception) but would permit Ms. CarroIl
to read the testimony into the record as an opening statement. Although her
opening statement would not have evidentiary status, it would be useful to alert
the Board and parties to the points GANE wishes to raise.
The basis for this ruling was Ms. CarroIl's lack of expertise together with
her lack of personal knowledge of the events relied on (except with respect to
GANE's preparation of a copy of the FOX-TV tape). Most of the testimony
(which had initiaIly been prepared as a discovery response) consisted of a
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recitation of historical events, derived from specified reports. The Board believes
the "best evidence" of what the reports say is the reports themselves, and we
indicated that Ms. Carroll could seek to introduce the documents on which she
was relying for her testimony through other witnesses - appearing either on
behalf of GANE or through the other parties.
The single exception to our overall ruling was our determination that Ms.
Carroll could testify as a witness concerning a videotape she had prepared
and was seeking to introduce. The Board rejected the Staff's claim of lack
of relevance of the tape. The Board also indicated it would consider issuing a
subpoena for a FOX-TV representative if questions were raised as to the manner
of preparation, contents, completeness, or authenticity of such tape.
The Board notes that, in support of its motion to bar the appearance of Ms.
Carroll as a witness, Georgia Tech asserts that the "most appropriate" format
for prefiled written testimony is "manifestly the traditional question and answer
approach which courts routinely require." No such requirement appears either
in NRC rules or in orders that we have issued. Those rules instead require only
that testimony be "relevant, material, and reliable." 10 C.F.R. § 2.743(c).
Ms. Carroll raised a question as to the possible modification of the hearing
schedule that we previously had approved (see Third Prehearing Conference
Order, LBP-96-8, 43 NRC 178 (1996). Ms. A.R. Long, the Staff member who
is to testify for GANE, had travel plans that would make her unavailable on
May 24, 1996, the date for which she previously was scheduled. The Board
indicated that, at the outset of the hearing on May 20, 1996, the Board would
revisit the witness schedule to the extent necessary. (The Board had no objection
to the suggested alternate date for Ms. Long, Thesday, May 21, 1996.)
Accordingly, for the foregoing reasons, the Staff's motion to exclude the
testimony of Ms. Glenn Carroll is granted. Georgia Tech's motion.to bar Ms.
Glenn Carroll's appearance as a witness is denied. To the extent that Georgia
Tech seeks to exclude GANE's testimony for lack of expertise (parallel to the
Staff's motion), Georgia Tech's motion is likewise granted. GANE will be
permitted to read the substance of its testimony (except for portions not relevant
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to the proceeding, such as claims with respect to Cobalt-60 and x-ray machines)
into the record as an opening statement.
IT IS SO ORDERED.•
FOR TIlE ATOMIC SAFElY
AND LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
Rockville, MD
May 16,1996
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In LBP-96-2, 43 NRC 61 (1996), the Board granted standing to two Petitioners but declined to admit any of their contentions, denied their request for
an administrative hearing, and terminated the instant proceeding. Petitioners
appealed, and sought reversal of the Board's rejection of their contentions, and
also challenged for a third time certain guidance given by the Commission in
CLI-96-I, 43 NRC 1 (1996). earlier in this proceeding. YAEC and the NRC
Staff opposed Petitioners' arguments on appeal and urged affirmance of LBP96-2. Alternatively, YAEC challenged Petitioners' standing to seek a hearing.
The Commission grants in part and denies in part Petitioners' appeal, rejects
YAEC's arguments regarding standing, and remands the case to the Licensing
Board for further proceedings consistent with this opinion.
RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION (STANDING)
Once a party demonstrates that it has standing to intervene on its own accord,
that party may then raise any contention that, if proved, will afford the party
relief from the injury it relies upon for standing.
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RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION (STANDING)
Under Commission jurisprudence, proximity alone normally does not establish standing (outside the nuclear power reactor construction permit or operating
license context) absent an obvious potential for offsite consequences.
RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION (STANDING)
Where the Licensing Board rests its finding of standing on a combination of
(a) the petitioners' proximity to the licensed facility, (b) petitioners' everyday
use of the area near the reactor, and (c) the decommissioning effects described
in the Commission's 1988 GElS, the Commission defers to the Board's finding
"that some, even if minor, public exposures can be anticipated" and "will be
visited" on petitioners' members.
RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS;
CONTENTIONS (ADMISSIBILITY, SPECIFICITY AND BASIS)
Under the Commission's "Contention Rule," 10 C.F.R. § 2.714, a petitioner
not only must demonstrate standing but also must proffer with specificity at
least one admissible contention. For a contention to be admissible, a petitioner
must refer to the specific portion of the license application being challenged,
state the issue of fact or law associated with that portion, and provide a "basis"
of alleged facts or expert opinions, together with references to specific sources
and documents that establish those facts or expert opinions. The basis must be
sufficient to show that a genuine dispute exists on a material issue of fact or
law.
RULES OF PRACTICE:
FORWARD

BURDEN OF PROOF; BURDEN OF GOING

Although 10 C.F.R. § 2.714 imposes on a petitioner the burden of going
forward with a sufficient factual basis, it does not shift the ultimate burden of
proof from the applicant to the petitioner.
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REGULATIONS: DECOMMISSIONING; INTERPRETATION
(10 C.F.R. § 50.82); RADIATION PROTECTION
STANDARDS (ALARA)
Section SO.82(e) of 10 C.F.R. expressly requires that decommissioning be
performed in accordance with the regulations, including the ALARA rule in 10
C.F.R. §20.1101..
REGULATIONS: DECOMMISSIONING; RADIATION PROTECTION
STANDARDS (ALARA)
ALARA may not be invoked to restrict licensee decisions on, for example,
whether to decommission an operating nuclear power reactor or whether to build
one in the first place (as opposed, say, to a coal plant). ALARA comes into
play only after such basic choices are made and requires a licensee to carry
out its activity in a manner calculated to minimize radiation exposures as much
as is practical consistent with the purpose for which the licensed activity is
undertaken.
REGULATIONS: DECOMMISSIONING; RADIATION PROTECTION
STANDARDS (ALARA)
A licensee's choice between DECON and SAFSTOR (or their variants) is
presumptively reasonable under the ALARA principle.
RULEMAKING:
NEPA:

EFFECT ON ADJUDICATION

REQUIREMENT FOR HEARING; GENERIC ISSUES

It would be unreasonable to require the Commission continually to relitigate
issues that may be established fairly and efficiently in a single rulemaking
proceeding. This principle applies also to environmental issues raised under
the National Environmental Policy Act.
REGULATIONS:

DECOMMISSIONING

The fact that a very small portion of a site may not be releasable does not
preclude the release of the overwhelming remainder of the site.
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RULES OF PRACTICE:

BURDEN OF PROOF

REGULATIONS: DECOMMISSIONING; RADIATION PROTECTION
STANDARDS (ALARA)
Petitioners are not absolutely barred from litigating the DECON-SAFSTOR
choice on ALARA grounds. It is, however, petitioners' burden to show
"extraordinary circumstances" rebutting the presumption that the licensee's
choice is reasonable.

RULES OF PRACTICE: CONTENTIONS (NEW INFORMATION,
UNTIMELY FILING); NEW MATERIAL; NONTIMELY SUBMISSION
OF CONTENTIONS
The fact that petitioners raise an argument for the first time late in a
proceeding is not necessarily fatal where the argument rests significantly on
a document prepared only shortly before the argument is proffered and where
petitioners promptly bring it to the adjudicator's attention.

ADMINISTRATIVE TRIBUNALS
ADJUDICATORY BOARDS:
ADJUDICATORY HEARINGS:
NRC:

ROLE
RESOLUTION OF FACTUAL ISSUES

ADJUDICATORY RESPONSIBILITIES

LICENSING BOARD:
RECORD)

RESPONSIBILITIES (DEVELOPMENT OF

The Licensing Board, rather than the Commission itself, traditionally develops the factual record in the first instance.

REGULATIONS:

DECOMMISSIONING PLAN

A decommissioning plan by its very nature deals with a myriad of uncertainties, and the Commission's regulations cannot be construed to require the plan
to predict the future with precision.

REGULATIONS:

DECOMMISSIONING PLAN

The Commission's regulations do not require a licensee, at the time it seeks
approval of its decommissioning plan, to decide whether it will move spent fuel
into dry cask storage.
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REGULATIONS:

DECOMMISSIONING FUNDING

A contention challenging the reasonableness of a decommissioning plan's
cost estimate is not litigable if reasonable assurance of decommissioning costs
is not in serious doubt and if the only available relief would be a formalistic
redraft of the plan with a new estimate.

RULES OF PRACTICE:

HEARING ON CONTENTIONS

To obtain a hearing on the adequacy of the decommissioning plan, petitioners
must show some specific, tangible link between the alleged errors in the plan
and the health and safety impacts they invoke.

REGULATIONS:

DECOMMISSIONING FUNDING

The standard for determining that the funds for decommissioning the plant
will be forthcoming is whether there is "reasonable assurance" of adequate
funding, not whether that assurance is "ironclad."

REGULATIONS:

DECOMMISSIONING FUNDING

A decommissioning funding mechanism is external in nature where its collections are made through Power Contracts and are deposited in an independent
and irrevocable trust at a commercial bank and where the trust is executed in
compliance with 10 C.F.R. §50.75(e)(I)(ii).

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY,
SPECIFICITY AND BASIS); ADMISSIBILITY OF CONTENTIONS
Petitioners must submit more than speculation in order for a contention to be
admitted for litigation.

COMMISSION PROCEEDING:

CLAIMS FOR DAMAGES

REMEDY
Although the Commission has a general responsibility to ensure that decommissioning operations do not jeopardize public health and safety, no statute or
regulation grants the Commission authority to require the licensee to pay (in
effect) compensatory damages to private individuals.
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RULES OF PRACTICE:

SCOPE AND TYPE OF PROCEEDING

Completed decommissioning activities are beyond the scope of a decommissioning proceeding that deals solely with the propriety of a decommissioning
plan and future decommissioning activities.

NEPA: SUPPLEMENTAL ENVIRONMENTAL IMPACT
STATEMENT
ADJUDICATION:
STATEMENT

SUPPLEMENTAL ENVIRONMENTAL IMPACT

The standard for issuing an SEIS is set forth in 10 C.F.R. § 51.92: There
must be either substantial changes in the proposed action that are relevant to
environmental concerns, or significant new circumstances or information relevant
to environmental concerns and bearing on the proposed action or its impacts.

RULES OF PRACTICE: CHALLENGE TO COMMISSION'S
REGULATIONS; CONTENTIONS (CHALLENGE OF COMMISSION
RULE); GENERIC ISSUES; LlTIGABILITY OF ISSUES (GENERIC
ISSUE); RULEMAKING (EFFECT ON ADJUDICATION)
If parties believe that the agency's prior generic review reached the wrong
conclusions, the proper remedy is a petition for rulemaking, not a litigation
contention challenging the basis for a Commission rule.

RULES OF PRACTICE:

OFFICIAL NOTICE

Pursuant to 10 C.F.R. § 2.743(i), the Commission may take official notice of
publicly available documents filed in the docket of a Federal Energy Regulatory
Commission proceeding.

TECHNICAL ISSUES
The following technical issues are discussed:

Decommissioning; ALARA.

MEMORANDUM AND ORDER
I.

INTRODUCTION

On March I, 1996, the Atomic Safety and Licensing Board ("Licensing
Board" or "Board") issued LBP-96-2, 43 NRC 61, in this proceeding involving
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the decommissioning of the Yankee Nuclear Power Station near Rowe, Massachusetts ("Yankee Rowe facility" or "Yankee Rowe"). The Yankee Rowe
facility was a 185-MWe nuclear power plant owned and operated by Yankee
Atomic Electric Company ("YAEC" or "Licensee"). It is the Licensee's only
power plant and its principal asset. YAEC is in turn owned by ten New England
utilities ("Purchaser/Co-owners"') which purchased electricity from the facility
pursuant to ten identical "Power Contracts." Despite the shutdown of the Yankee
Rowe facility, these contracts remain in full force and effect.
In LBP-96-2, the Board granted standing to the New England Coalition on
Nuclear Pollution and the Citizens Awareness Network (collectively "Petitioners"), but declined to admit any of their contentions, denied their request for
an administrative hearing, and terminated the instant proceeding. Petitioners
appeal, and seek reversal of the Board's rejection of their contentions, and also
challenge for a third time certain guidance given by the Commission in CLI96-1,43 NRC 1 (1996), earlier in this proceeding. (petitioners had previously
sought reconsideration and partial rescission of CLI-96-1 on January 26 and
March 7, 1996.) YAEC and the NRC Staff oppose Petitioners' arguments on
appeal and urge affirmance of LBP-96-2. Alternatively, YAEC challenges Petitioners' standing to seek a hearing.
For the reasons set forth below, the Commission grants in part and denies
in part Petitioners' appeal, rejects YAEC's arguments regarding standing, and
remands the case to the Licensing Board for further proceedings consistent with
this opinion.
II.

A.

BACKGROUND

First Circuit's Decision and Commission Response

On October 1, 1991, YAEC ceased operation of its Yankee Rowe facility.
In February 1992, the Licensee removed all fuel from the reactor vessel at that
facility; notified the Commission that the plant was permanently shut down
and that decommissioning would commence; and applied for a possession-only
license ("POL") from the Commission. On August 5, 1992, the Commission
granted the POL, but stated that the NRC must approve any major structural
changes to the radioactive components of the Yankee Rowe facility. This
statement was consistent with the Commission's then-effective interpretation of
10 C.F.R. § 50.82, that a power reactor licensee was prohibited from conducting
major decommissioning activities prior to final Commission approval of a
decommissioning plan.
In early 1993, however, the Commission announced a new policy interpreting
its decommissioning rule to allow NRC licensees to initiate substantial decommissioning of their facilities prior to plan approval if they met certain conditions.
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Having met those conditions, YAEC initiated a "Component Removal Project" or
"CRP," during which many radioactive components of the Yankee Rowe facility,
including large components like the reactor's steam generators and pressurizer,
were removed and sent to a low-level radioactive waste ("LLRW") disposal facility in Barnwell, South Carolina. The Citizens Awareness Network ("CAN"),
one of the Petitioners in this proceeding, asked the Commission to provide an
opportunity for a hearing regarding the CRP. The Commission refused and CAN
filed a petition for review of that decision in the United States Court of Appeals
for the First Circuit.
On July 20, 1995, the First Circuit ruled that: (I) the Commission had
improperly changed its regulatory interpretation, (2) it should have offered a
hearing on the CRP, and (3) it should have performed a NEPA evaluation
of the CRP. See CAN v. NRC, 59 F.3d 284 (1st Cir. 1995), referring to
National Environmental Policy Act ("NEPA"), 42 U.S.C. §4321 et seq. The
First Circuit held that CAN was entitled to a hearing opportunity because the
original Commission policy "required NRC approval of a decommissioning plan
before a licensee undertook any major structural changes to a facility" and could
not be altered "without complying with [the Atomic Energy Act's] notice and
hearing provisions." 59 F.3d at 291-92. Similarly, the First Circuit held that
"YAEC's original license did not authorize it to implement major-component
disassembly . . . ," without a hearing opportunity. 59 F.3d at 294.
The Commission subsequently announced in the Federal Register that it
would not seek further review of the First Circuit's decision, and requested
public comment on what sort of hearing the Commission should offer on remand.
See 60 Fed. Reg. 46,317 (Sept. 6, 1995). After reviewing the public comments,
the Commission on October 12, 1995, issued an Order announcing its decision.
Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-95-14, 42
NRC 130 (1995). The Commission decided, over YAEC's vigorous objection,
that it must offer a hearing on YAEC's decommissioning plan and order a halt
to major YAEC decommissioning activities in the meantime. 1

B.

The Hearing Opportunity

In February 1995, during the pendency of the First Circuit litigation, the
NRC Staff approved 'YAEC's decommissioning plan, which became part of
the Licensee's Final Safety Analysis Report ("FSAR"). See 60 Fed. Reg. 9870

1To implement the Commi"ion's dechion. the NRC Staff issued a leller. dated November 2, 1995, containing
strict guidelines describing the scope of prohibited activities. Those guidelines expressly prohibited YAEC from
dismantling major systems, structures, or components still remaining at the Yankee Rowe reactor, such as the
main reactor coolant system, the lower neutron shield tank, the V'dpor container, the reactor vessel itself, and other
systems with significant radioactive contamination. Su Letter from Morton B. rdirtile, NRC, to James A. Kay,
YAEC, dated Nov. 2, 1995, at 3.
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(Feb. 22, 1995). The Staff also approved both an Environmental Assessment
("EA") and a Finding of No Significant Impact ("FONSr'). [d. But in October
1995, when the Commission decided that CAN v. NRC necessitated an offer of
a hearing on the Yankee decommissioning plan, the Commission indicated that
the prior Staff approval of the plan "cannot be accorded further legal effect,
pending a hearing opportunity." See CLI-95-14, 42 NRC at 134.
YAEC's plan, first submitted in late 1993, proposed an approach that would
enable YAEC to complete its decommissioning of the Yankee Rowe facility
more slowly than under the pure DECON alternative but more quickly than
under the other decommissioning alternative, SAFSTOR.2 More specifically,
the plan provided that YAEC would dismantle the plant (except for those
systems that are required for safe maintenance of the spent fuel poo\), dismantle
the spent fuel pool when other options for fuel and high-level radioactive
waste ("HLRW") storage and/or removal become available, ship contaminated
radioactive materials to an LLRW facility, and decontaminate the site to a
sufficiently low radioactive level that it can be released for unrestricted use.
See 60 Fed. Reg. 55,069 (Oct. 27, 1995).
On October 23, 1995, the Commission issued the notice of hearing opportunity promised in CLI-~5-14, stating that the NRC was considering the issuance
of an order under 10 C.F.R. § 50.82(e) to YAEC approving its decommissioning
plan as it related to the decommissioning of the remaining portions of the Yankee Rowe facility. Also, the Commission in its October 23rd notice required
any petitioners to submit all their contentions simultaneously with their petitions
to intervene. 60 Fed. Reg. 55,069 (Oct. 27, 1995).
On November 30, 1995, Petitioners sought to intervene in this proceeding. In
that pleading, they argued that they had standing to participate in this proceeding
and proffered five contentions:
A.

YAEC's proposed decommissioning plan violates \0 C.P.R. § 20.1101 by failing to
maintain occupational and public radiation doses as low as reasonably achievable
("ALARA");

2 DECON and SAFSTOR are two alternatives that the NRC Staff set forth in its final Generic Environmental
Impact Statement on the decommissioning of nuclear facilities. Under the DECON alternative, the licensee removes
or decontaminates the onsite radioactive contaminants to a level that permits the site to be released for unrestricted
use shortly nfrer the licensee concludes plant operation. By contrast, under SAFSTOR, the licensee maintains
the facility in such a way that allows the facility to be safely Mstored" (hence the acronym SAFSTOR) for an
extended period of time (e.g., 30 yean) and then decontaminated to levels that would permit the site to be released
for unrestricted use. Su NUREG'()586, MFinal Generic Environmental Impact Statement on Decommissioning of
Nuclear Facilities" at p. 2-6 (Aug. 1988) (MGE1S"), pupaud in .fUppon of Final Rule, MGeneral Requirements
for Decommissioning Nuclear F-dcilities." 53 Fed. Reg. 24,018 (June 27, 1988) ("Final Decommissioning Rule").
Ukc the Board, we will refer to the YAEC's modified DECON approach simply as MDECON."
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C.

B.

The proposed decommissioning plan violates \0 C.F.R. §SO.82(b)(1) and (2) by
inadequately describing both YAEC's planned decommissioning activities and its
controls and limits on procedures and equipment;

C.

The decommissioning plan does not comply with the decommissioning funding
requirements of 10 C.F.R. § SO.82(b)(4) or (c);

D.

The decommissioning plan fails to include measures necessary to ensure that
workers and the public are adequately protected from health damage caused by
the excessive radiation doses they received during the "unlawful" CRP; and

E.

The NRC Staff violated NEPA by failing to prepare a supplemental EIS for the
decommissioning of Yankee Rowe.

Commission Guidance

On January 16, 1996, we issued CLI-96-1, referring the intervention petition
and hearing request to the Licensing Board, establishing an expedited schedule
for the proceeding, and providing guidance to the Board regarding the following
four issues presented in this proceeding.
First, we addressed the relationship between standing and contentions. We
pointed out that although a prospective intervenor cannot derive standing to
participate in a proceeding from another person who is neither a party to
the action nor a member of the prospective intervenor (if the latter is an
organization), the prospective intervenor who becomes a party may nevertheless
raise any contention that, if proven, will afford the party relief from the injury
on which it relies for standing. CLI-96-1, 43 NRC at 6. This observation
pertained to this case because Petitioners, consisting of local citizens' groups,
raised "contentions related to occupational dose issues." Id. (emphasis added).
Second, regarding Petitioners' Contention A, the Commission stated that the
ALARA standards are now "mandatory requirements" rather than merely "hortatory suggestions" and that "[w]e assume . . . an ALARA challenge can properly
be made against a Licensee's decommissioning alternative choice, if an adequate
basis for the challenge is offered." 43 NRC at 7 & n.4. However, we also concluded that under "a fair reading of our decommissioning rules . . . , it is for
the Licensee in the first instance to choose the decommissioning option and that
neither DECON nor SAFSTOR can be deemed unacceptable a priori." 43 NRC
at 7 (footnote omitted). We ruled out challenges to the DECON-SAFSTOR
choice if they rest solely on the generic 900 person-rem estimated difference
between these options used in the 1988 GElS underlying our decommissioning
rule. 43 NRC at 8. We reasoned that the GElS found both options acceptable, "despite the acknowledged likelihood of reduced occupational dose under
SAFSTOR." Id. We therefore saw no point to case-by-case litigation over dose
differentials "on the order of magnitude of the estimate in the GElS" - barring
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some "extraordinary aspect to the case not apparent to us from the pleadings."
43 NRC at 8-9.
Third, regarding Contention C, we considered Petitioners' argument that
YAEC's updated cost estimate was not reasonable. We found that the "essential
purpose" of the estimate requirement "is to provide 'reasonable assurance' of
adequate funding for decommissioning." 43 NRC at 9. We therefore concluded
that, to receive relief, Petitioners would need to demonstrate "not only that the
estimate is in error but that there is not reasonable assurance that the amount will
be paid." [d. "l11Us, a contention that a licensee's estimate is not 'reasonable,'
standing alone, would not be sufficient in and of itself because the potential
relief would be the formalistic redraft of the plan with a new estimate." [d.
Fourth, regarding Contention D, we ruled that Petitioners' allegations of
"illegal" past conduct by YAEC were not relevant in a decommissioning
proceeding where the "focus . . . is prospective only." 43 NRC at 9. The
Commission viewed Petitioners' "past conduct" allegations as "more properly
the subject of separate enforcement action." [d. 3

D.

The Licensing Board Decision

On February 21, 1996, the Licensing Board held a prehearing conference at
which the Board heard oral argument on the issues of standing and contentions.
At the conclusion of this hearing, the Board indicated that it intended to issue
an order by March 1 concluding that Petitioners had standing to participate in
this proceeding, that they had failed to raise any admissible contentions, and
that the proceeding would therefore be dismissed. In anticipation of the Board's
promised order, the Commission on February 27, 1996, issued an unpublished
order staying the effectiveness of any Licensing Board order dismissing this
case.
On March I, 1996, the Licensing Board issued LBP-96-2. In that order,
the Board first concluded that the two intervenor organizations had established
standing to intervene and seek relief regarding alleged health and safety or

3 On the same day lIS the Commission issued its guidance (Jan. 16. 1996), the Commission also issued a separate
document, entitled "Notice of Appointment of Adjudicatory Employee and of Communication Covered by 10
C.P.R. §2.781(c)" ("Notice"). which advised the parties: (I) that Dmember of the NRC Staff had been appointed
lIS un adjudicatory employee; Dnd (2) that there had been a communication in violation of the separation-of.
functions restrictions contained in to C.P.R. § 2.78I(a) and that this communication was being placed on the
record in accordance with the requirements of 10 C.P.R. § 2.78I(c).
The Notice Dlso indicated that the prohibited communication had not reached the Commission itself and had
not affected the Commission's guidance. This Notice led to a motion by Petitioners for reconsider.1Iion of the
Commission's guidance and for disqualification of certain Commissioners and the NRC Staff. Petitioners argued
that the guidance WoIS incorrect, that it resulted from an improper Staff communication, and that it rested on factual
prejudgments. On March 7. 1996. the Commission rejected Petitioners' motion except insofar as it challenged the
substance of the Commission guidance - an issue the Commission reserved for this appeal. CU-96-S. 43 NRC
S3.
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environmental injuries to their members who reside and/or engage in various
activities near Yankee Rowe. Next, the Board examined each of Petitioners'
five contentions. Applying both the Commission's guidance from CLI-96-1 and
the Commission's standards for acceptance of contentions as set forth in its
case law and 10 C.P.R. § 2.714(b)(2)(iii), (d)(2)(i)-(ii), the Board concluded that
none merited acceptance. Consequently, the Board denied Petitioners' motion
to intervene and their request for hearing, and terminated the proceeding.
On March 18, 1996, Petitioners appealed LBP-96-2, challenging the Board's
rejection of their five contentions and reasserting their prior arguments challenging the Commission's guidance in CLI-96-1. 4 On April 2, 1996, YAEC and Staff
each filed a brief in opposition to Petitioners' appeal. YAEC also challenged
the Board's grant of standing to Petitioners. On April 10, 1996, Petitioners filed
a brief responding to these two reply briefs. 5

III. DESCRIPTION AND ANALYSIS OF PARTIES'
POSITIONS REGARDING STANDING AND CONTENTIONS
To place in context the following discussion of the parties' positions, we
note that the radiological effects of decommissioning a power plant are far less
than those associated with the operation of a plant. Although the licensee
must continue to control the contaminated areas of the plant to minimize
radiation exposure to personnel, the situation during decommissioning is more
similar to that of a contaminated materials facility than to that of an operating
reactor. Also, both the maintenance of spent fuel in the spent fuel pool and the
containment of residual contamination in the facility are far simpler tasks than
operating a nuclear reactor. As a result, the decommissioning activities have
considerably less potential to impact public health and safety.

A.

Standing

Petitioners allege that they have organizational standing to intervene in this
proceeding because their membership includes individuals living between 4 and
10 miles from the Yankee Rowe facility, participating in recreational activities
along local waterways that receive effluent discharges from the facility, and using
roadways that may be employed by trucks to carry waste away from the facility.

4 On March 7, 1996, Petitioners had submitted a document styled "Supplement to Motion for Reconsideration
and Partial Rescission of CLI-96-01." In this pleading, Petitioners again urged the Commission to revisit the
ALARA issue in general as well as the Commission's specific assumptions regarding the level of radiation doses
that can be expected from YAEC"s decommissioning activities. The Commission has considered this pleading in
connection with this appeal. See note 3, supra.
5 The Commission grants Petitioners' motion for leave to file it, April 10th brief.
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These individuals have expressed concern about the impact of the Yankee Rowe
decommissioning upon their health and safety and upon the local environment.
and have authorized Petitioners to represent them in this proceeding.
Although neither YABC nor the Staff contested Petitioners' standing to raise
public health, safety, and environmental challenges to the decommissioning plan,
both of these parties initially objected to Petitioners' standing to raise arguments
based on the health and safety of workers at the plant. As noted above, the
Commission in CLI-96-1 took the position that "once a party demonstrates that
it has standing to intervene on its own accord, that party may then raise any
contention that, if proved, will afford the party relief from the injury it relies
upon for standing." CLI-96-1, 43 NRC at 6.
Interpreting this ruling in CLI-96-1, YAEC argued to the Board that Petitioners' reliance on public exposure doses(which were substantially less than occupational doses) is insufficient to give them standing to intervene as to any aspect
of their contentions, includil).g radiological impacts on workers at the facility.
By contrast, Petitioners and Staff interpreted CLI-96-1 to support Petitioners'
standing to pursue all their contentions, including those related to occupational
impacts.
The Board in LBP-96-2 ruled that Petitioners had standing to intervene in
this proceeding. The Board reasoned that "some, even if minor, public exposure
can be anticipated froin the decommissioning process" (citing the GElS) and
the Board was therefore not
"in a position at this threshold stage to rule out as a matter of certainty the existence of a
reasonable possibility" that decommissioning might have an adverse impact to those, such
as Petitioners' members. who live or recreate in such close proximity to the facility, or use
local waste transportation routes.

LBP-96-2, 43 NRC at 70, quoting Virginia Electric and Power Co. (North Anna
Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56 (1979).
YABC, in its Brief opposing Petitioners' appeal ("YAEC's Brief"), argues
that Petitioners' mere proximitY to the Yankee Rowe reactor does not give them
standing to challenge YAEC's decommissioning plan.6 YAEC is correct that,
under Commission jurisprudence, proximity alone normally does not establish.
standing (outside the nuclear power reactor construction permit or operating
license context) absent an "obvious potential for offsite consequences." See
Florida Power and Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2),

6 Although YAEC did not itself appeal the Board'~ ruling on standing, YAEC was nevertheless entitled as
the prevdiling party below to argue any ground that would defend the ultimate result reached by the Board including arguments that the Board had rejected, such as those regarding standing. See, e.g., Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit I), ALAB-832, 23 NRC 135, 141 (1986).
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CLI-89-21, 30 NRC 325, 329-30 (1989); cf. Georgia Institute of Technology
(Georgia Tech Research Reactor), CLI-95-12, 42 NRC Ill, 116-17 (1995).
Here, however, the Licensing Board did not rest its finding of standing on
proximity alone. Pointing to Petitioners' description of their everyday use of
the area near the reactor and to the decommissioning effects described in the
Commission's 1988 GElS, the Board reasonably found "that some, even if
minor, public exposures can be anticipated" and "will be visited" on Petitioners'
members. LBP-96-2, 43 NRC at 69-70. We defer to the Board's resolution of
the standing issue. See Georgia Tech Research Reactor, 42 NRC at 116.

B.

Contentions

In 1989, the Commission issued a new "rule heightening the specificity requirements for pleadings filed by parties seeking to intervene in [formal] licensing proceedings." Union of Concerned Scientists v. NRC, 920 F.2d 50,
51-52 (D.C. Cir. 1990). Under this "Contention Rule," 10 C.F.R. §2.714,7 a
petitioner must not only demonstrate standing but also must proffer with specificity at least one admissible contention. For a contention to be admissible,
a petitioner must refer to the specific portion of the license application being
challenged, state the issue of fact or law associated with that portion, and provide a "basis" of alleged facts or expert opinions, together with references to
specific sources and documents that establish those facts or expert opinions. 10
C.F.R. §§ 2.714(b)(2), (d)(2). The basis must be sufficient to show that a genuine

7 s~~ Final Rule. "Rules of Practice for Domestic Ucensing Proceedings - Procedural Changes in the Hearing
Process." 54 Fed. Reg. 33.168 (Aug. II. 1989). A petitioner'K burden of going forward at one time W"olS lighter
than under the current version of section 2.714, and was more similar to the "notice pleading" approach generally
taken by the courts. From 1968 to 1972, the Commission required only that a petitioner's contention be set forth
"in reasonably specific detail" (33 Fed. Reg. 8587, 8588 (lune 12, 1968» - a standard analogous to the test
applied in civil cases. Ucensing and Regulation of Nuclear Reactors, Hearings before the loint Committee on
Atomic Energy, 90th Cong., 1st Sess., pl I, at 471 (1967), cit~d in Busin~u and Prof~uional P~op/~ for Ih~
Public InI~n.rt v. Atomic Energy Commirsion, 502 F.2d 424, 428 (D.C. Cir. 1974).
From 1972 until 1989. petitioners needed to proffer no evidentiary foundation whatever for their conlentions,
so long as those contentions themselves were stated with basis and specificity. Su Mir.rirsippl Pow~r and Ught
Co. (Grand Gulf Nuclear Station, Units I and 2), ALAB·\30, 6 AEC 423, 426 (1973); Houston Ughting and
Power Co. (Aliens Creek Nuclear Generating Station, Unit I), ALAB-590, II NRC 542 (1980). Pro S~ litigants'
contentions were held to even lower standards of clarity and precision. Suo ~.g.• Public Servic~ E/~ctric and Ga.r
Co. (Salem Nuclear Generating Station, Units I and 2), ALAB-136, 6 AEC 487,489 (1973).
TIle result of this pre-1989 approach was that the actual hearings were delayed by months and even yean of
prehearing conferences. negotiations and rulings on motions for summary disposition. Suo ~.g.• Carolina Power
and Ught Co. (Shearon Harris Nuclear Power Plant). LBP-85-5. 21 NRC 410. 413 (1985) (500 contentions
proposed. 60 admitted for discovery. and approximately 10 actually litigated after 2"2 yean of negotiation). This
problem drove the Commission to revise its rules by promulgating the current version of section 2.714. which W"olS
designed "to raise the threshold for the admission of contentions." 54 Fed. Reg. at 33.168.
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dispute exists on a material issue of fact or law. 10 C.F.R. § 2.714(b)(2).B
"A contention may be refused if it does not meet the requirements of section
2.714(b) or if the contention, even if proven, would 'be of no consequence in
the proceeding because it would not entitle the petitioner to relief.' 10 C.F.R.
§ 2.714(d)(2)(ii)." Sacramento Municipal Utility District (Rancho Seco Nuclear
Generating Station), CLI-93-3, 37 NRC 135, 142 (1993).
Although section 2.714 imposes on a petitioner the burden of going forward
with a sufficient factual basis, it does not shift the ultimate burden of proof from
the applicant to the petitioner. Final Rule, supra note 7, 54 Fed. Reg. at 33,171.
Nor does section 2.714 require a petitioner to prove its case at the contention
stage. For factual disputes, a petitioner need not proffer facts in "formal affidavit
or evidentiary form," sufficient "to withstand a summary disposition motion."
Georgia Tech Research Reactor, 42 NRC at 118. On the other hand, a petitioner
"must present sufficient information to show a genuine dispute" and reasonably
"indicating that a further inquiry is appropriate." ld. 9
We assess Petitioners' contentions under these standards.

1.

Contention A:

YAEC's Decommissioning Plan Violates 10 C.F.R.

§ 20.1101 by Failing to Maintain Occupational and Public Radiation

Doses as Low as Reasonably Achievable
a.

Background

In Contention A, Petitioners asserted that the Licensee is required under 10
C.F.R. § 20.1101(b) to maintain radiation doses as low as reasonably achievable.
That section provides that each licensee
shall use. to the extent practicable. procedures and engineering controls based upon sound
radiation protection principles to achieve occupational doses and doses to members of the
public that are as low as is reasonably achievable (ALARA).

"ALARA" is in turn defined in 10 C.F.R. § 20.1003 as
making every reasonable effort to maintain exppsures to radiation as far below the dose
limits in this part as is practical consistent with the purpose for which the licensed activity
is undertaken, taking into account the state of technology, the economics of improvements
in relation to state of technology, the economics of improvements in relation to benefits to

BThc rules for contentions under NEPA ore slightly different Su 10 C.F.R. § 2.7 14(b)(2)(iii) (requiring
NEPA contentions to be based on the opplicant's environmental report. but permitting Petitioners to omend their
contentions if the data or conclusions in subsequent Commission environmental documents differ significantly
from the data or conclusions in the upplicant's environmental report).
9 Su also Final Rule. supra note 7. 54 Fed. Reg. DI 33.171 (requiring some factual basis" for the contention);
Co.ftle \I. Pacific Legal Foundation. 44S U.S. 198.204 (1980); Vermont Yankee Nuclear Power Corp. \I. NRC, 435
U.S. 519. 5S4 (1978).
N
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the public health and safety. and other societal and socioeconomic considerations. and in
relation to utilization of nuclear energy and licensed materials in the public interest.

According to Petitioners. if an alternative is available that reduces radiation
exposure and lowers cost, then 10 C.F.R. § 20. 1101 (b) requires the licensee to
use that alternative. They further argued that, even where a dose-saving alternative costs more than the other alternatives, the Licensee must still determine
whether the health and safety benefits associated with the reduction in exposure
outweigh the additional cost. Petitioners asserted that YAEC's selection of a
DECON approach violates these principles by ignoring SAFSTOR's capability
of achieving significant dose reductions in a cost-effective manner.
In CLI-96-1, the Commission ruled that a challenge to YAEC's choice of the
DECON rather than the SAFSTOR option for Yankee Rowe cannot be based
solely on dose differences on the order of 900 person-rem - barring some
"extraordinary aspect to the case not apparent to us from the pleadings." Id.
at 8-9. We reasoned that our 1988 decommissioning rule, and its supporting
GElS, had already found both DECON and SAFSTOR acceptable, despite the
recognized potential for a 900 person-rem differential in occupational dose. Id.
The Commission concluded that its approach was "entirely consistent with the
ALARA concept," which focuses not only on radiation exposure but also on
costs and "other societal and socioeconomic considerations." Id.
Given the Board's nearly exclusive reliance on CLI-96-1 regarding Contention A, Petitioners' Appeal Brief focuses on the Commission's rather than
the Board's order and, in many respects, repeats the arguments previously proffered in their January 26th and March 7th pleadings seeking Commission reconsideration of its guidance. In these three pleadings, Petitioners claim that
the Commission, in discussing the relative merits of DECON and SAFSTOR,
improperly prejudged the facts, relied on communications prohibited by the
Commission's separation-of-functions regulation, misperceived the meaning of
Petitioners' Contention A, and provided erroneous guidance.

b.

YAEC's Threshold AURA Argument

At the outset, to clear away a preliminary matter, we deal with a fresh proposition urged by YAEC as a ground for affirming the dismissal of Petitioners'
ALARA contention. YAEC asserts that, in this proceeding, it is a license applicant rather than a licensee and that section 20.1101 (the ALARA regulation),
"[b]y its terms, . .. only applies to licensees, not applicants for licenses."
YAEC Brief at 5. The simple answer to YAEC's argument is found in 10 C.F.R.
§ 50.82(e) - which expressly requires decommissioning to "be performed in
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accordance with the regulations in this chapter." These regulations include, of
course, the ALARA rule in 10 C.F.R. Part 20.'0
c.

Soundness of Commission Guidance

In our view, the Commission guidance on Contention A remains sound.
The guidance means, in essence, that a licensee's choice between DECON and,
SAFSTOR (or their variants) is presumptively reasonable under the ALARA
principle. This presumption does no more than restate what the Commission
found in its 1988 decommissioning rulemaking: that no likely cost or dose
differential between DECON or SAFSTOR made one or the other option
preferable from a safety or environmental perspective. See 1988 GElS § 4.5,
at 4-17 through 4-20. Notably, the 1988 rule forces no choice on licensees,
stating only that a licensee-chosen "alternative is acceptable if it provides for
completion of decommissioning within 60 years." 10 C.F.R. § 50.82(b)(1)(i).
Despite the NRC's 1988 generic review of the DECON-SAFSTOR choice,
Petitioners seek to revisit that choice case-by-case, basing their objections on
essentially the same factors that the Commission weighed when concluding
that either SAFSTOR .or DECON was a reasonable decommissioning choice. II
But Petitioners' approach unreasonably "would require the agency continually
to relitigate issues that may be established fairly and efficiently in a single
rulemaking proceeding." Heckler v. Campbell. 461 U.S. 458, 467 (1983).
Accord Nuclear Information and Resource Service v. NRC, 969 F.2d 1169,
1174-77 (D.C. Cir. 1992) (en bane). "Significantly, the Supreme Court has
found agency reliance on prior determinations to be perfectly acceptable, even
when the statute before it plainly calls for individualized hearings and findings."
Id. at 1175 (citing cases). See Kelley v. Selin. 42 F.3d 1501, 1513, 1518-20 (6th
Cir.), cert. denied. 115 S. Ct. 2611 (1995).
Petitioners argue that the likely unavailability of spent fuel disposal facilities
in the near future renders illusory the early site release advantage of DECON
(which would offset the disadvantage of DECON's somewhat higher radiation
doses). This argument, however, raises a generic issue affecting the decommissioning plans for all reactors in this country. Petitioners' position amounts to
an argument that SAFSTOR is always preferable to DECON, especially until
III Contr.uy 10 the concern expressed in YAEC's appellate brief (e.g., al p. 5-6 n.5). our guidance does nol suggesl
thai ALARA may be invoked 10 reslricllicensee decisions on, for example. whether 10 decommission an operating
nuclear power reaclor or whether 10 build one in the firSI place (ns opposed, say, 10 a coal planl). ALARA comes
inlo play only after such ba.~ic choices are made nnd requires a licensee 10 carry OUI ils activity in a manner
calculated 10 minimize radiation exposures ns much "as is practical consistent with the purpose for which the
•
licensed activily is undertaken." 10 C.F.R. § 20.1 003.
II The 1988 rulemaking con\idered the same questions as Petitioners raise in this lawsuil- e.g., the availability
and costs of wasle disposal, the possibility thai spenl fuel may require long-Ierm onsile siorage, and the cost and
dose exposure trade-offs between SAFSTOR nnd DECON. Su GElS §4.5, nl4-17 through 4-20.
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the completion of an HLRW repository - an argument that flies in the face of
what the Commission concluded in its 1988 rule and GElS. An adjudication of
a single case is not the place to consider Petitioners' across-the-board challenge
to the Commission's 1988 decision generically approving both SAFSTOR and
DECON.
Petitioners' argument fails for two other reasons as well. The fact that a very
small portion of the 2000-acre site may not be releasable does not preclude the
release of the overwhelming remainder of the site. In addition, early site release
was only one of a number of benefits to DECON cited in the GElS. See pp.
275-76, supra.
This is not to say that Petitioners are absolutely barred from litigating the
DECON-SAFSTOR choice at Yankee Rowe on ALARA grounds. But, as the
Commission's guidance suggests, it is Petitioners' burden to show "extraordinary
circumstances" rebutting the presumption established in the 1988 rulemaking
that the License"e's choice is reasonable. With one exception - the claim
that occupational exposures during the Yankee Rowe reactor's decommissioning
have been much higher than what the 1988 GElS anticipated - Petitioners'
various arguments on appeal do not persuade us that further ALARA litigation
is necessary in this case. Petitioners also advance no good reason for the
Commission to reconsider its guidance.
Petitioners first assert that the 900 person-rem dose savings discussed in
the GElS equates to the avoidance of between 0.6 and 2.4 deaths, plus the
same number of other health and genetic effects. According to Petitioners, the
Commission errs in considering this level "trivial," and the ALARA regulation
(10 C.F.R. § 20.11 0 1) therefore requires YAEC to take reasonable mitigation
measures - i.e., to shift to the SAFSTOR option. Appeal at 16-17. But the
Commission and its Licensing Board nowhere suggested that the health effects
of 900 person-rem were "trivial." The Commission's guidance means only that
it would not permit case-by-case litigation over health effects already considered
acceptable in the 1988 decommissioning rulemaking. This deference to prior
generic findings reflects a sensible allocation of the Commission's decisional
resources.
Petitioners also claim to have demonstrated (with sufficient specificity to
require a hearing) that significant dose savings can be accomplished at a lower
cost under SAFSTOR than under DECON. Petitioners point to evidence, based
on the GElS, that the use of SAFSTOR over a 50-year period will result in a
90% reduction of LLRW volumes. Appeal at 17.
This argument fails for two reasons. First, Petitioners point essentially to
the same facts and policy choices already considered in the Commission's 1988
decommissioning rulemaking. This conclusion is supported by the very fact
that the information on which Petitioners rely for their argument comes from
the Commission's own GElS. Second, although Petitioners are correct that, due
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to radioactive decay, the volume of LLRW at Yankee Rowe will be less in 50
years than now, this does not necessarily or logically require the conclusion that
decommissioning costs will be lower. It is just as likely that site availability
or pricing concerns will raise costs substantially, even for lower volumes.
Petitioners' argument also ignores expenses associated with maintenance of
the site during the 50-year waiting period. Petitioners' contention, therefore,
shows no such obvious cost advantage to SAFSTOR over DECON that the
Commission's generic approval of both options in 1988 is seriously brought
into question.

d.

Alleged Prejudgment of Facts

Petitioners focus most of their appellate arguments regarding Contention A on
several instances in which, according to Petitioners, the Commission's guidance
prejudged the facts regarding the comparative doses and costs associated with
DECON and SAFSTOR. We already have ruled that the Commission statements
to which Petitioners refer are not prejudgments of the facts but are instead
"regulatory interpretations and policy judgments, and tentative observations
about dose estimates that are derived from the public record." CLI-96-5, 43
NRC at 59. We will reiterate briefly why Petitioners' charge of improper
"prejudgment" cannot be sustained and does not require further Licensing Board
litigation. 12
Petitioners' reargument of the "prejudgment" issue overlooks two key points.
First, as the Commission stressed in CLI-96-5, the Commission statements
singled out by Petitioners resolved no facts and simply pointed to a number
of salient features in the record and in Commission policy that might bear on
Contention A. Second, none of the alleged factual prejudgments was necessary
to the Commission's guidance, which rested on the Commission's generic
inquiry into the DECON vs. SAFSTOR question in its 1988 decommissioning
rulemaking.
Petitioners question in particular the Commission's comment that, under its
current policy, the "value" of avoiding 900 person-rem is relatively low about $2000 per person-rem or $2 million __ particularly in relation to a project
costing hundreds of millions of dollars over many years. Petitioners are quite
correct that the $2000 figure does not reflect a binding legal rule, but simply an
NRC policy judgment, albeit a recent and well-considered one. See SECY-95028 (Feb. 7, 1995); SRM 95-028 (June 30, 1995). The "value" of an avoided

12 Similarly. the Commission sees no reason to revisit the "separation of functions" question raised by Petitioners
on appeal. but resolved by the Commission In CLI-96-5. Petitioners fail to come to grips with the decisive finding
of the Commission nod its independent Inspector General that the prohibited communication did not affect the
Commission's "guidance" decision. CLI-96-1. s~~ lI~n~rally CLI-96-5. 43 NRC 53.
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person-rem, of course, is by nature a fairly sUbjective judgment and Petitioners
themselves have not proffered or justified any specific alternative value. We
need not, in any event, definitively resolve the value of avoided person-rem in
this adjudication.

e.

New Dose Information

Petitioners, in their pleadings pending before us, bring to our attention the
following two new pieces of information relevant to the level of radiation doses
that can be expected from YAEC's decommissioning activities. First, YAEC
wrote the Commission staff on February 28, 1996, proposing to conduct eleven
"minor" decommissioning activities which the Licensee expects to result (at least
according to Petitioners) in 82 person-rem of occupational dose}3 Petitioners
note that this is fully half of the dose (160 person-rem) that YAEC predicted
from the entire CRP, and more than 10% of the total remaining radiation
dose projected for the rest of YAEC's decommissioning activities. Second,
according to Petitioners, NRC Inspection Reports reveal that, in 1994 alone, the
occupational doses for the CRP (197 person-rem) exceeded the total CRP dose
estimate (160 person-rem) in the FSAR and that, as of October 10111, 1995,
workers at Yankee Rowe had received additional doses of between 21 and 57
person-rem. 14
Based on these two pieces of information, Petitioners assert that the total
occupational radiation dosage from the CRP is hundreds of rems higher than
the Licensee's latest (1995 FSAR) estimated level of 160 person-rem for the
CRP, drawing into question the accuracy of not only the CRP dose estimate
but also YAEC's dose estimates for all decommissioning activity at the Yankee
Rowe facility. See Petitioners' Supplement to Motion for Reconsideration at
4-11; Appeal at 11, 17-18; Reply Brief at 3-5.
In addition, Petitioners have raised the following argument: According to
YAEC, 99% of the plant's remaining nonfuel and non-Greater-Than-Class-C
radioactivity is in the reactor vessel and lower neutron shield. Consequently,
according to Petitioners, the radioactivity in all of the components found
in the eleven activities discussed in YAEC's February 28th letter (none of
which involves the vessel or shield) necessarily totals less than 1% of the
plant's remaining radioactivity. Petitioners go on to argue that, assuming some
13Petitioners' Supplement to Motion for Reconsideration of CLI-96-1. dated March 7. 1996. at 4-5. r~f~rring
I" YAEC Letter from Russell A_ Mellor. YAEC. to Morton B. Hurtile. NRC, dated Feb. 28. 1996. appended as

Attachment I to Petitioners' March 7th Supplement
14 Referring to Inspection Report No. 50-29195-05 at 5 (Dec. 5. 1995) (total 1995 effective dose assignments to all
workers through October 10th Wll.' 57 rems, and the 1995 dose to workers for reactor vessel removal preparations
wa, approJtimately 21 rems as or Oct 11th). Petitioners' Supplement to Motion for Reconsideration and Partial
Rescission or CU-96-I, filed March 7. 1996. at 7.
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proportionality between the level of radioactivity in these components and the
radiation dose to workers involved in decommissioning these components, then
82 person-rem is a very small proportion of the total occupational dose that
workers will receive from the decommissioning of Yankee Rowe, and the total
DECON dose would be far above the 1215 person-rem postulated in Table
4.3-2 of the GElS for the decommissioning of a 1175-MWe pressurized water
reactor. GElS at 4-1 and 4-5 to 4-6. Consequently, Petitioners' theory goes,
the dose differential between DECON and SAFSTOR is likely to exceed greatly
the 900 person-rem assumed by the Commission in CLI-96-1. See Petitioners'
Supplement to Motion for Reconsideration and Partial Rescission of CLI-96-0l,
dated March 7, 1996, at 9-10.
This recently proffered information and new argument, if substantiated, may
constitute "extraordinary circumstances" justifying further litigation on whether
YAEC's DECON approach meets the ALARA standard. The NRC Staff and
YAEC do not counter Petitioners' argument on its merits, but contend only that
the argument comes too late and should not be considered for the first time
on appeal. Staff Brief at II; YAEC Brief at 10-11. However, on the current
record, we cannot say that Petitioners' lateness is fatal, as their argument rests
significantly on a doc\lment dated February 28, 1996, and Petitioners promptly
(on March 7) brought it to the Commission's attention.
The current record does not provide enough information for us to assess
whether Petitioners meet the standard for late-filed contentions set forth in
lO C.F.R. § 2.714(a)(I)'S or to evaluate fully the substance of their new dose
argument. "In Commission practice the Licensing Board, rather than the
Commission itself, traditionally develops the factual record in the first instance."
Georgia Institute of Technology (Georgia Tech Research Reactor), CLI-95-lO,
42 NRC I, 2 (1995). We therefore remand to the Board the questions whether
Petitioners' new dose argument satisfies the "late-filed contention" standards set
forth in 10 C.F.R. § 2.714(a)(I) and, if so, whether it provides a sufficient basis
for the ALARA challenge to YAEC's choice of a decommissioning alternative.
The Board may well be able to resolve these questions by our original anticipated
mid-July endpoint to the Board proceeding. See CLI-96-1, 43 NRC at 10. But
if the remanded questions prove too complex for final resolution by July 31,
1996, we ask the Board to establish a fresh expedited schedule and to refer it
to the Commission for approval.

IS It nppean that the Commission ha., not previously ruled on the standards for considerntion of late-filed bases und
information submitted in support of un unadmitted contention prior to the termination of the proceeding. However,
we consider Petitioners' new dose information to be, in essence, u supplement to their petition to intervene. The
information i. therefore subject to the following language in 10 C.F.R. § 2.7 I 4(b)(1) - "[aldditional time for
filing the supplement may be granted based on n balancing of the factors in parngrnph (n)(I) of this section. K
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2.

Contention B: The Proposed Decommissioning Plan Violates
10 C.F.R. § SO.82(b)(I) and (2) by Inadequately Describing Both
YAEC's Planned Decommissioning Activities and Its Controls and
Limits on Procedures and Equipment

Section 50.82(b)(1) and (2) of 10 C.F.R. provides that a proposed decommissioning plan must include, inter alia. a description of the decommissioning
"activities" and also a description of the "controls and limits on procedures and
equipment to protect occupational and public health and safety." Petitioners in
their second contention assert that the Licensee's plan satisfies neither of these
regulatory requirements, and that this failure raises significant safety questions
regarding the storage of both LLRW and HLRW at Yankee Rowe.
In evaluating this contention in LBP-96-2, the Board initially noted that this
regulatory language is quite broad and appears to leave considerable discretion
to both the Licensee and the Commission regarding what the plan must contain.
The Board also pointed out that the Commission has not issued a Regulatory
Guide or standard review plan to provide specific criteria for an acceptable plan.
LBP-96-2, 43 NRC at 74-75.
The Board turned for direction to the Commission's guidance on Petitioners'
Contention C, where the Commission ruled that challenges to the reasonableness
or accuracy of a decommissioning plan's cost estimate would be insufficient if
the potential relief would be nothing more than "the formalistic redraft of the
plan." LBP-96-2, 43 NRC at 75, quoting CLI-96-1, 43 NRC at 9. From this
guidance, the Board concluded that "an allegation about the plan's completeness
or accuracy is worthy of further inquiry only if it is coupled with a showing
that the alleged deficiency has some independent health and safety significance."
LBP-96-2, 43 NRC at 75. Applying this test to the LLRW and HLRW arguments
that Petitioners proffered in support of Contention B, the Board concluded that
the contention was inadmissible.
On appeal, Petitioners agree with the Board's conclusion that the claimed
deficiencies in a decommissioning plan must have health and safety significance
in order to be admissible as contentions. Appeal at 21-22. However, according
to Petitioners, the Board failed to comprehend the fundamental health and safety
significance of the relief sought in Contention B, i.e., "reasonable accuracy
regarding the nature and timing of basic steps in the planned decommissioning
process for Yankee Rowe." 1d. at 22. In support of this position, Petitioners do
not directly challenge the rulings in which the Board rejected their LLRW and
HLRW arguments. Rather, they proffer the three general arguments set forth
and discussed below.
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a.

Distortion of Cost-Benefit Analysis

Petitioners assert that YAEC's decommissioning plan fails to provide a
reasonably accurate description of the nature arid timing of waste disposal
and therefore distorts the ALARA cost-benefit calculation. As an example,
Petitioners point to YAEC's claim that DECON is preferable because "the site
is remediated as soon as possible after cessation of power operations, allowing
unrestricted use of the site." According to Petitioners, this assertion is based on
the unreasonable assumptions that HLRW will be removed from the site by the
year 2025 and that, by transferring spent fuel from the spent fuel pit to dry casks
by the year 2000, YAEC can complete decommissioning activities that cannot
otherwise precede closure of the pit. Appeal at 22-23, referring to FSAR at 4.
We cannot agree with this argument. The factors cited by Petitioners, of
course, represent uncertainties. However, that fact does not, without more,
make the plan unsound. A decommissioning plan by its very nature deals with
a myriad of uncertainties, and our regulations cannot be construed to require the
plan to do the impossible, i.e., predict the future with precision.
Also, Petitioners inappropriately assume that YAEC plans to move the spent
fuel from the pool into dry cask storage. The Commission has not approved any
license amendment authorizing YAEC to do so, nor has the Licensee submitted
an application for such an amendment. Indeed, YAEC has indicated several
times in this proceeding that it has not yet made any decision whether to seek
such an amendment. 16 Our regulations do not require YAEC at the time it seeks
approval of its decommissioning plan to decide whether it will move spent fuel
into dry cask storage. Again, YAEC is dealing with uncertainties, and YAEC's
inclination to defer this decision is hardly unreasonable.

h.

Effect on

Basi~ for

Cost Estimate

Petitioners next contend that the absence of reasonably accurate and reliable
strategies and schedules in YAEC's decommissioning plan deprives the Licensee
of an adequate basis for a reasonably accurate decommissioning cost estimate.
Appeal at 23-24.
This argument runs afoul of the Commission's ruling in CLI-96-1 that a contention challenging the reasonableness of a decommissioning plan's cost estimate should not be deemed litigable if reasonable assurance of decommissioning
costs is not in serious doubt and the only available relief would be a "formalistic
redraft of the plan with a new estimate." CLI-96-1, 43 NRC at 9. We discuss

16 yAEC recently announced that it has selected a company to design an interim dry cask storage facility for
Yankee Rowe's spent fuel. However, YAEC indicated that it had not yet made the decision to actually build a
dry cask storage facility at the Rowe site." YAEC Press Release. issued May 16. 1996.
M
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the cost estimate issue at length in connection with our analysis of Petitioners'
Contention C, infra.

c.

Public Accountability

According to Petitioners, the Licensing Board improperly discounts the
importance of requiring a reasonably accurate and reliable decommissioning
plan so as to maintain Licensee accountability to the public regarding both
the impacts of decommissioning on their health and safety and the nature of
Licensee's and Commission's cost-benefit judgments. Petitioners also argue
in the abstract that Commission approval of a flawed plan would somehow
implicate the government in a deception of the public that directly affects their
health and safety. Appeal at 24-25.
We find this argument unpersuasive. Petitioners appear to believe that an
allegation of errors in a decommissioning plan should be sufficient in and of
itself to entitle them to a hearing on the plan. The NRC adjudicatory process
requires more than that. To obtain a hearing, Petitioners must show some
specific, tangible link between the alleged errors in the plan and the health
and safety impacts they invoke. (Elsewhere in their appeal, e.g., at 22, they
appear to acknowledge this.) For all their heated rhetoric, Petitioners have not
attempted to make such a showing.

3.

Contention C: The Decommissioning Plan Does Not Comply
with tile Decommissioning Funding Requirements of
10 C.F.R. §SO.B2(b)(4) or (c)
Section 50.82(b)(4) requires that a decommissioning plan contain
laIn updated cost estimate for the chosen alternative for decommissioning. comparison of
that estimate with present funds set aside for decommissioning. and a plan for assuring the
availability of adequate funds for completion of decommissioning.

Section 50.82(c)(I) provides that plans that "propose an alternative that delays
completion of decommissioning by including a period of storage or long-term
surveillance" must either provide that the decommissioning funds are placed
"into an account segregated from licensee assets and outside the licensee's
administrative control during the storage or surveillance period" or maintain "a
surety method or fund statement of intent" in accordance with the criteria in 10
C.F.R. § 50.75(e). Finally, pursuant to section 50.85(c)(2), the decommissioning
plan must include means for "adjusting cost estimates and associated funding
levels over the storage or surveillance period." Petitioners argued in Contention
C that YAEC had satisfied none of these requirements.
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The Commission ruled in CLI-96-1 that to prevail on this contention, Petitioners would need to demonstrate not only that YAEC's decommissioning
cost estimate was incorrect, but also that there was no reasonable assurance
that the decommissioning costs would be paid. The Commission explained that
a contention challenging the reasonableness of a decommissioning plan's cost
estimate provisions should not be litigable if the only relief available would be
a "formalistic redraft of the plan with a new estimate." CLI-96-1, 43 NRC at
9. Petitioners responded at the prehearing conference that they were entitled
under section 50.85(b)(4) to have the decommissioning plan changed to include
a "reasonable number" for the decommissioning costs. Transcript of Prehearing
Conference, Feb. 21, 1996 ("Tr."), at 128.
The Board applied the guidance from CLI-96-1 to Contention C and found
that Petitioners had failed to make the required showing. LBP-96-2, 43 NRC at
83-84.
On appeal, Petitioners question the legality of the Commission's ruling
in CLI-96-1 and argue that their challenge to YAEC's ability to pay the
decommissioning expenses is sufficiently strong to merit a hearing.
They claim that the ruling was an effort to "amend by fiat the unconditional
language of the 1988 decommissioning funding rule which requires decommissioning plans to include an 'updated cost estimate for the chosen [decommissioning] alternative.'" Appeal at 28, quoting 10 C.F.R. § 50.82(b)(4). Petitioners describe this as an improper rule change, accomplished without notice and
the opportunity for comment guaranteed by the Administrative Procedure Act,
5 U.S.C. § 553, and the Atomic Energy Act, 42 U.S.C. § 2239(a). Appeal at
28. According to Petitioners, the guidance means that the Licensee need not
produce an updated cost estimate for the chosen alternative unless Petitioners
can demonstrate that the Licensee lacks reasonable assurance of its ability to
pay the decommissioning costs; this, Petitioners say, shifts to them the burden
of proving compliance with the decommissioning funding regulations. Appeal
at 28, citing 10 C.F.R. § 2.732.
Petitioners have misconstrued the Commission's guidance, which was intended neither to rewrite the decommissioning rule nor to add new and higher
hurdles for Petitioners to meet. Rather, its purpose was to make clear that the
decommissioning rule, like all other NRC rules, does not stand in a vacuum,
but needs to be read in conjunction with other pertinent regulations, including,
in this case, the contention rule. For it should be evident that not all actual
or alleged errors in a decommissioning plan are of equal significance; to be
significant enough to be "material," within the meaning of the contention rule,
there needs to be some indication that an alleged flaw in a plan will result in a
shortfall of the funds actually needed for decommissioning.
In the present case, however, Petitioners have made only a perfunctory effort,
relying heavily on speculation, to show why the alleged flaws could lead to an
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insufficiency of necessary funds. Moreover, the "Power Contracts" on which
the Licensee is relying are not mere unsupported promises, but firm contractual
agreements, and offer solid evidence that the necessary funds will be available
when needed. A recent decision by the Federal Energy Regulatory Commission,
as we shall describe below, has further confirmed the very high level of assurance
that the funds for decommissioning the plant will be forthcoming. Again, the
standard to be applied is whether there is "reasonable assurance" of adequate
funding, not, as Petitioners suggest, whether that assurance is "ironclad." Appeal
at 31. We see no reason to disagree with the Licensing Board's judgment that
though a "gross discrepancy" in the decommissioning cost estimate might suffice
to establish a litigable issue, nothing presented by the Petitioners suggested that
such a discrepancy existed. See LBP-96-2, at 41 n.19,11 Accordingly, Petitioners
have failed to meet the burden of coming forward that the NRC's contention rule
requires;18 contrary to their reading of the Commission's January 1996 guidance,
the burden of persuasion remains, as always, with the Licensee applicant.
We now turn to Petitioners' specific challenges to the Licensing Board's
decision on Contention C.
a.

YAEC's Power Contracts as Alleged "Internal Reserves"

Petitioners assert that the Commission has stood the decommissioning rule
on its head by permitting reliance on YAEC's Power Contracts to excuse YAEC
from the requirement to provide an updated and reasonable cost estimate. According to Petitioners, such contracts constitute an "internal reserves" financing
mechanism to satisfy YAEC's decommissioning obligations - a mechanism
expressly rejected in the decommissioning rulemaking. Appeal 28-31, referring
to Final Decommissioning Rule, supra note 2, 53 Fed. Reg. at 24,033. This
challenge fails for both procedural and substantive reasons.
First, Petitioners improperly raise this argument for the first time on appea}lll and fail to address the five balancing factors for admission of late-filed
contentions, as required in 10 C.P.R. § 2.714(b)(1), incorporating 10 C.F.R.
§ 2.714(a)(1)(i)-(v). We reject the argument for that reason alone.
Moreover, Petitioners are incorrect in characterizing YAEC's funding mechanism as involving "internal reserves." As explained in the Statement of Consid-

17 On appeal. Petitioners offer almost no challenge to YAEC's cost estimate as such. Their appellate brief Iistsbut does not argue or explain - mous alleged inadequacies in YAEC', cost estimate. s~~ Petitioners' Appeal
Brief a126.
18 Su the Statement of Consideration accompanying the 1989 contention rule. 54 Fed. Reg. at 33,171.
19 Su. ~.g .• Hllu.,lIIn lighting and P/lWU CII. (Aliens Creek Nuclear Generating Station. Unit I). ALAB-582,
II NRC 239. 242 (1980); PueTt" Rim E/~ctric P/IWe, Authority (North Const Nuclear Power Plant, Unit 1).
ALAB-648. 14 NRC 34.37 (1981); Dulce P/lW~r Co. (Catawba Nuclear Station. Units I and 2). ALAB-813. 22
NRC 59. 83 (1985).

260

eration for the Final Decommissioning Rule, "[i]n an internal reserve, funds are
placed into an account or reserve which is not segregated from Licensee assets
and is within the licensee's administrative control.~' 53 Fed. Reg. at 24,031. By
contrast, YAEC's mechanism is external in nature. As described in the decommissioning plan, "[t]he decommissioning collections are made through YAEC's
Power Contracts and are deposited in an independent and irrevocable trust at
a commercial bank" and the trust is executed in compliance with 10 C.F.R.
§ 50.75(e)(1)(ii).20 The Licensee provided the Commission with copies of those
trust documents (see id.) and they have also been publicly available at the Federal Energy Regulatory Commission ("PERC") since at least March 31, 1995.21
Petitioners provide no evidence that would call into question the external nature
of the trust fund.
In their Reply Brief on appeal, Petitioners belatedly contend for the first time
that YAEC's failure to collect all the necessary funds renders the uncollected
funds a de faCIO internal sinking fund that is both subject to Purchaser/Coowners' revocation and vulnerable to their creditors in the event of bankruptcy.
Petitioners' Reply Brief on Appeal, dated April 10, 1996, at 14-15. This
argument (like Petitioners' other "internal reserves" argument) comes too late in
the day to save Petitioners' Contention C. See cases cited in note 19, supra.
Moreover, the argument is based on pure speculation; Petitioners offer no
evidence whatever suggesting that a Purchaser/Co-owner will either default on
its obligations under the Purchase Contract or go bankrupt. Petitioners must
submit more than this in order for a contention to be admitted for Iitigation.22
b.

Alleged lAck of Reasonable Assurance

Petitioners argue that, even accepting the Commission's guidance that cost
estimates are litigable only to the extent Petitioners can show a lack of reasonable assurance of payment, Petitioners have still raised a sufficient challenge to
YAEC's ability to pay the decommissioning expenses. Petitioners claim to have
demonstrated that (i) YAEC's Purchaser/Co-owners' ability to pay decommis-

20 Decommissioning Plan at 1.3-2. Su also itl. at 5.2-1. The lrust fund's balance as of October I, 1995. was
$115 million. Letter from Andrew C. Kadak. YAEC. to Mr. James M. Taylor. NRC. dated Jan. 29. 1996. attached
as Exhibit I to Petitioners' Motion for Exercise of Plenary Commission Authority to Reverse NRC Staff 2.206
Decision, and Renewed Emergency Request for Compliance with Circuit Court Opinion, dated Feb. 9, 1996.
21 S~~ Indenture of Trust between Yankee Atomic Electric Company & Mellon Bank, N.A.• dated Aug. I, 1990,
submitted as Exhibit No. YA-I04 in support of YAEC's rate application in FERC Docket No. ER-95-835-000.
Pursuant to 10 C.F.R. §2.743(i), we taIce official notice of these lrust documents and various other publicly
available documents filed in that FERC docket
22 Moreover, Petitioners ignore the fact (pointed out in our Final Decommissioning Rule) that external reserves
sinking funds such as the one at issue in this proceeding are, by their nature, "accumulated over a period of time,"
and that the Commission in that Rule expressly rejected Petitioners' preferred mandatory lump-sum advancepayment approach to financing a sinking fund, noting that such "prepayment generally has a cost too high for the
benefit that would be realized." Final Decommissioning Rule, 53 Fed. Reg. at 24,033, 24,034.
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sioning costs is not ironclad, and that at least one Purchaser/Co-owner (public
Service Company of New Hampshire, or "PSCNH") has defaulted on its financial obligations to YAEC; (ii) the FSAR shows that YAEC intends to rely
not only on the Power Contracts but also on tax loss carrybacks and the earnings realized from the investment of contributions (but YAEC provides none of
the required information regarding these two other sources);21 (iii) the premature shutdown of Yankee Rowe and YAEC's consequent inability to meet its
own contractual obligation to produce electricity from Yankee Rowe for the full
term of the plant's operating anticipated life raises a reasonable inference that
the Purchaser/Co-owners will not meet their obligations; and (iv) experience at
other nuclear facilities such as those of the Washington Public Power Supply
System (''WPPSS'') shows that cancellation of a project may have a devastating
effect on nuclear financing contracts. See Appeal at 31-32.
I.

ABILITY OF PURCHASER/CO-OWNERS TO FUND DECOMMISSIONING

We find (as did the Board) that the first of these four arguments is insufficient
for acceptance of Contention C. Petitioners' argument regarding the absence of
an ironclad funding guarantee is based on a misreading of our decommissioning
funding regulation. That regulation was intended only to require "reasonable
assurance of funds for decommissioning," not an absolute guarantee of such
funds. [d. at 24,031 (emphasis added). See also id. at 24,034 (the funding
methods listed in the rule are adequate, given "the unlikely nature of the various
events and the cost and practicality of providing more absolute assurance by
certain methods"). Indeed, in the case of prematurely shutdown reactors like
Yankee Rowe, our rules provide that "the collection period for any shortfall of
funds" may be assessed on a "case-by-case basis taking into account the specific
financial situation of each licensee." 10 C.F.R. § 50.82(a). This rule obviously
does not contemplate the sort of ironclad guarantee that Petitioners envision.
Moreover, as we have stressed throughout this opinion, our Contention Rule
(10 C.P.R. § 2.714) places an initial burden on Petitioners to come forward
with reasonably precise claims rooted in fact, documents, or expert opinion in
order to proceed past the initial stage and toward a hearing. On their face, the
Power Contracts commit YAEC's Purchaser/Co-owners to full decommissioning
funding. Petitioners say that the Power Contracts are nonetheless insufficient to
provide reasonable assurance of decommissioning funding, but Petitioners offer
no contract language, case law, or expert opinion justifying their view. Instead,
they merely argue, based primarily on the prior (and now resolved) bankruptcy
21 As presented on appeal. this seeond argument included only the portion preceding the pnrentheses.

However,
we have reviewed Petitioners' earlier iterations of the argument and have added the pnrentheticnl language to
reneet our understanding of it. intended meaning.
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of PSCNH, that the YAEC plan may not be fully funded because of possible
contract breaches. Petitioners not only offer no supporting evidence for their
conjecture, but they also ignore the fact that PSCNH continued payments to
Yankee while under bankruptcy protection. See Yankee Atomic Electric Co.,
Op. No. 390, 67 FERC ~61,318, 1994 WL 270437 (F.E.R.C.) at *17 (1994).
We conclude that Petitioners' conclusory fears of contract breach do not
justify a challenge to the reasonable assurance provided in the Power Contracts.
Our conclusion is reinforced by a look at rate proceedings conducted by our
sister federal agency, the FERC, which recently studied the decommissioning
funding issue at Yankee Rowe in some depth. The FERC concluded that the
Yankee Rowe decommissioning contracts were binding and would require full
decommissioning funding. An understanding of the FERC conclusions requires
a digression of some length.
The FERC has repeatedly found that the Purchaser/Co-owners of YAEC are
obligated under their Power Contracts to pay for the entire costs of decommissioning Yankee Rowe.24 We have reviewed the Power Contracts and agree with
the FERC's reading of their language. We rely specifically on sections 2 and 6
of the Power Contracts' composite conformed version, which state, respectively,
that
the applicable provisions of this contrnct shn!1 continue in effect ruter any termination
hereof to the extent necessary (i) to complete the billings and payments required hereunder
with respect to the Customer's obligation to pay its power percentage of the full cost of
decommissioning the plant. . . .
[T]he customer will pay Yankee an amount equal to the Customer's power percentage of the
totn! cost of service • . . . The "totn! cost of service" . . . shall [include] Yankee's operating
expenses. . . . [O]perating expenses shn!1 include ••. (iv) costs incurred in connection
with decommissioning the plant, including (a) the direct and indirect costs of operating,
maintaining, or dismantling the spent fuel storage facilities and other plant facilities after
the cessation of electricity production and (b) the accrun!s to any reserve established by
Yankee's board of directors to provide for physicn! decommissioning of the plant over the
estimated remaining useful life of the plant, provided, however, that if a decision is made to
cease electricity production at the plant prior to July 9, 2000, then the accrun!s to the reserve
referred to in clause (b) shn!1 be made over 11 period extending to July 9, 2000.25

24 Su Yunku Atomic E/~ctric ClI.• 71 FERC 1161,200, 1995 WL 308632 (F.E.R.C.) Dl ·1 (1995); Yunku Atomic
EI~ctric Co.• Op. No. 390, 67 FERC 1161.318,1994 WL 270437 (F.E.R.C.) at ·2. ·3. ·18 (1994); Yunk.!e Atomic
E/~ctric CII.• Op. No. 285.40 FERC 1161.372. 1987 WL I I 820S (F.E.RC.) Dl ·S. ·19·21 (1987). Su uLm Town
of NOlWflod v. Feduu/ Enugy R~gu/allJry Commi.r.rion. No. 94-1710. slip op. at 7·S. 14-15 (D.C. Cir. April 9.
1996); YunkuAwmic E/~ctric Co .• 65 FERC 1163.001.1993 WL 390545 (F.E.R.C.) at·23 (AU, Initial Decision.
1993).
25 Composite Conformed Copy of Power ContrllCt. submitted as YAEC's Exhibit No. YA·I02 In support of
YAEC's 3/31/95 mte application in PERC Docket No. ER·95·S35.ooo. at 3. 5-6.
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Although Petitioners correctly point out that the mere obligation to pay
does not ensure the actual payment, we find no reason to conclude that the
Purchaser/Co-owners will shirk their decommissioning obligations. Indeed, the
evidence supports the contrary conclusion. We initially note that, pursuant to a
FERC-approved 1992 settlement of a rate proceeding, YAEC is "contractually
guaranteed recovery" of $235 million in decommissioning costs. 26 The FERC
has authorized YAEC's Purchaser/Co-owners to pass through this entire amount
to their own customers21 and, with the exception of one small customer,28 those
customers have agreed to pay the pass-through amounts. Those obligations
cannot be overruled by state public service commissions, so the $235 million in
payments to YAEC are essentially guaranteed.29
The FERC rejected the argument (similar to that proffered by Petitioners in the
instant proceeding) that the increase in decommissioning costs (to $235 million)
will increase the possibility of default by one or more of the Purchaser/Coowners. The FERC reasoned that the Co-owners are entitled to pass the cost of
purchased power through to their own customers and that this reimbursement of
costs would result in the Co-owners paying the FERC-approved rate to Yankee
rather than defaulting on their obligation and losing their investment in the
Yankee Rowe facility.311 We agree that it is unlikely that a financially troubled

26 Yanku Atllmic Electric CII.• Op. No. 390. 61 FERC '1161,3IS. 1994 WL 210431 (F.E.R.C.) ut ·11 (1994). On
December 11. 1992, Yankee filed with the FERC u settlement to which 1111 parties except one to a FERC electric rute
proceeding had IIgreed. As to the consenting parties. the settlement authorized Yankee to collect decommissioning
funds based on a cost estimate of $235 million (us compared with Yankee's proposed decommissioning estimate
of $241.1 million In 1992 dollan). lei. ut °4 lind n.19; Yankee Atomic Electric CII.• 65 FERC '1163.001. 1993 WL
390545 (F.E.R.C.) lit °3 (AU. Initial Decision. 1993). The Commission approved the settlement in Opinion No.
390. supra.
21 As previously noted. the FERC considers decommissioning expenses to be II business expense for which utilities

un: entitled to reimbursement from their roltepayers. FERC Trust Fund Guidelines. 60 Fed. Reg. 34,109.34.111
(June 30. 1995).
28 The customer. the Town of Norwood. Mass .• pays only 0.413% of YAEC's cost of service. Yankee Atllmic
Electric Co.• 65 FERC'II63.00I. 1993 WL 390545 (F.E.R.C.) (AU. Initial Decision. 1993) at °1. ·3. °4. oS.
·11. °IS. ·20. °26, ·21. ·29. °31. aff'd in relevan! purt. Op. No. 390, 61 FERC '1161.318. 1994 WL 210431
(F.E.R.C.), reh'g denIed. Op. No. 390-A, 6S FERC 1161.364. 1994 WL 518969 (F.E.R.C.) (1994). rev'd on other
grnuncLr sub nom. Town of Norwood \I. Federal Energy Regulatory CommLrslon. No. 94-1110. (~.C. Cir. April 9.
1996); FSAR at p. 501·2. §501.2 (rev. 6195). attached to Ucensee's Answer to Petition to Intervene. dated Dec.
15.1995.
29 Yankee AtomIc Electric Co.• Op. No. 390. 61 FERC 1161.318.1994 WL 210431 (F.E.R.C.) ut ·18 (1994) (~the
recovery permitted through the Commission's approval of the settlement and in this Opinion and Order cannot be
barred by state regulators"). See aLw Yankee Atomic Elwric Co .• Op. No. 39G- A. 68 FERC 11 61.364. 1994 WL
518969 (F.E.R.C.) lit °6 (1994) (ruling that II customer of one of YAEC's PurchaserICo-owners ~can reusonably
be required to bear. through puss·through in rates of [the Co-owner's[ costs. the risb lind costs associated with
the premature shutdown of the Rowe plant").
30 Yankee Atomic Electric Co.• Op. No. 390. 61 FERC 1161,318. 1994 WL 210431 (F.E.R.C.) III n.1I5 (1994).
stating that ~[w)hile it is possible that the Purchuserf/Co-owner)s could default on their controlctual obligations by
choice. or through bankruptcy. we find that possibility remote for the reasons enunciated by Trial Stafr (emphasis
added; referring with approval to FERC stafrs arguments which were described lit °16 and which we parnphrase
in the text associated with this foolnote). Su aLro Yankee Atomic Electric Co.• Op. No. 285-A. 43 FERC 11 61.232.
1988 WL 244955 (F.E.R.C.) lit °6 (1988) (~ likelihood of II purchaserf/co-owner) defaulting on its obligation
is minimar) (emphasis added).
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Purchaser/Co-owner would default and thereby lose the opportunity to pass
through to its own customers so large a debt.
Regarding the decommissioning costs in excess of $235 million, the Power
Contract imposes a general obligation on each Purchaser/Co-owner to pay its
pro rata percentage of the plant's full decommissioning costs. 31 Petitioners
have offered us no reason to conclude that any of the Purchaser/Co-owners will
default on this pro rata payment obligation. Indeed, as indicated below, all
indications point to a contrary conclusion.
In the following discussion, the FERC further determined that YAEC' s overall
business and financial risks (including the risk of Purchaser/Co-owner default)
have decreased as a result of shutting down the Yankee Rowe facility:
Business Riske 2 ]
We find that Yankee's business risk has certainly not increased. As [FERCJ Trial
Staff notes . . . , the Purchaser[/Co-owner]s have no more incentive to default now
than they did before. The Purchaser[/Co-owner]s would, in fact, be better served by
meeting their contrnctual obligations and passing the cost through to their customers, thereby
maintaining their investment in Yankee, rather than defaulting and losing their investment.
Furthermore, there is no evidence that any of the Purchaser[/Co-owner]s are in financial
difficulty. However, if a Purchaser[/Co-owner] were to enter bankruptcy, as was the case with
Public Service Company of New Hampshire (who, we note, continued payments to Yankee
while under bankruptcy protection),[J3 ] the trustee could better protect the estate of the
Purchaser[/Co-owner] by fulfilling its contrnctual obligations and maintaining its investment
in Yankee, rather than defaulting and losing the bankrupt Purchaser[/Co-ownerJ's investment.
Finally, given the incentive for Purchaser[/Co-owner]s to avoid default, and the fact that all
Purchaser[/Co-owner]s of Yankee operate in New England, and thus generally face the same
competitive pressures, we are unconvinced that competitive pressures would induce any
particular Purcbaser[/Co-owner] to default on its payment obligation.
Now that the [Federal Energy Regulatory] Commission has approved the settlement
and issued this Opinion and Order, regulatory and competitive pressures become nonfactors; the recovery of the Purchaser[/Co-owner]s' investment and of the costs that flow
from maintaining the Rowe plant until decommissioning occurs, and also of the costs of
decommissioning the Rowe plant, are now largely assured.[34 ] Moreover, the recovery

3t Composite Conformed Copy of Power Contr.lct, FERC Qocket No. ER·95·835-OOO, Yankee Exhibit YA·102
(submitted March 31, 1995) at 3 § 2. See also W. at 5-6 § 6 (obligating each PurchaserlCo-owner to pay its power
percentage of "operating expenses" - II term that includes all costs incurred in connection with decommissioning
the plant).
32The FERC defines "business risk" as "the risk associated with doing business generally. such as changing
economic conditions, changing industry conditions, and changing operating conditions." Yankee Atomic Electric
Co.• 65 FERC 1]63,001.1993 WL 390545 (F.E.R.C.) at ·22 (AU. Initial Decision, 1993).
33 We note that Public Service Company of New Hampshire emerged from bankruptcy three years ago (ue Yankee
Atomic Electric Co.• 65 FERC 1]63,001.1993 WL 390545 (F.E.R.C.) at·24 (AU. Initial Decision, 1993», and that
Petitioners have given us no reason to question that particular utility's current ability to meet its decommissioning
cost obligations under its Power COnlr.lCl
34 The qualifying term ("largely") in the FERC's statement that YAEC's recovery of its decommissioning costs
was "now largely assured" W8.' evidently intended to reflect the fact that the FERC had denied without prejudice
(Conlinued)
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permitted through the Commission's approval of the settlement nod in this Opinion nod
Order cnnnot be barred by state regulators.
Thus, the risk associated with the Rowe plnot, nod in particular the regulatory risk of rate
approval for the collection of adequate funds for decommissioning nod the risk of actually
decommissioning the Rowe plnot, are at least no higher thno, nod are, in fnet, lower thno
before the shutdown.
Finnocial Risk[3S ]
While Ynokee was subject to finnocial risk as a result of the shutdown of the Rowe pi not,
tbnt risk has similarly been eliminated with the approval of the settlement nod the issunoce of
this Opinion nod Order. In addition, Ynokee witness Tracy testified tbnt Moody's viewed the
regulatory treatment of the settlement with the Purchaser[/Co-owner]s as a positive result.
The parties also do not dispute that Ynokee's day-to-day opernting risk nod the related
finnocial risk have declined since the shutdown of the plnot nod approval of the settlement,
respectively. Nor are we convinced Ibnt Ynokee's decommissioning risk has replaced its dayto-day operating risk; in the past, Ynokee faced both decommissioning risk nod day-to-day
operating risk, nod, at a minimum, it no longer faces the latter.

Op. No. 390 at *17-18 (footnotes omitted).
Notably the FERC, in issuing the ruling quoted above, expressly reversed
an AU conclusion that YAEC's shutdown of Yankee Rowe increased YAEC's
business and financial risks due to such factors as the risk of further increases in
decommissioning costs, the risk of default by one or more Purchaser/Co-owners
due either to bankruptcy or to the fact that Yankee Rowe is no longer providing
power, doubts as to DOE's ability to accept spent fuel in 1998, and doubts as
to the availability of an LLRW disposal site - all factors cited by Petitioners in
our own proceeding. See Yankee Atomic Electric Co., 65 FERC 1163,001, 1993
WL 390545 (F.E.R.C.) at *23-25 (AU, Initial Decision, 1993).
Moreover, the FERC, by recently approving YAEC's December 29, 1995
settlement, has authorized YAEC to collect from the Purchaser/Co-owners all
estimated decommissioning costs (including site restoration expenses, see note
34, supra), up to $306.4 million. 36 Under Supreme Court precedent, those
Purchaser/Co-owners would appear to have a similar right to pass through those
YAEC', request to recover hs expected site restoration costs (totaling about SI2 million). Su Ya/lhoe Atomic
Electric Co., Op. No. 390. 67 FERC '1161,318. 1994 WL 270437 (F.E.R.c.) at n.48 (1994). The qualified nature
of FERC', statement now appears outdated. YAEC included a site restomtion cost estimate in its revised cost
figure of S368.8 million which YAEC submined to FERC in Docket No. ER-9S-835-OOO (see Ya/lhoe Atomic
Electric Co.. 71 FERC'II61.200. 1995 WL 308632 (F.E.R.C.) at '1-2 (1995». and also in the December 29. 1995
senlement of that mte proceeding (approved by FERC lener order dated April 10. 1996).
3SThe FERC defines "financial ri5k" 11.' "the risk incurred by using debt capit:ll which entails taking on n fixed
obligation to pay interest on that debL" Yankee Atomic Electric Co.• 65 FERC '1163.001. 1993 WL 390545
(F.E.R.C.) at '22 (AU. Initial Decision 1993).
36 1n YAEC's December 29. 1995 offer of senlement in an FERC rate proceeding. the Ucensee revised its S368.8
million decommissioning cost estimate (of March 31, 1995) downward to S306.4 million (in 1995 dollars). based
on both the reopening of the Barnwell URW disposal facility on July I, 1995. and on the assumption that Barnwell
(Conlbwed)
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costs to their own customers. See Mississippi Power and Light Co. v. Mississippi,
487 U.S. 354, 370-74 (1988) (ruling that states may not bar regulated utilities
from passing through to retail customers FERC-mandated wholesale rates and
that the Supremacy Clause compels the states to permit such utilities to recover
as a reasonable operating expense any costs incurred as a result of paying a
FERC-determined wholesale rate for a FERC-mandated allocation of power).
Mississippi Power and Light Co. suggests that YAEC's Purchaser/Co-owners
are entitled to pass through to their own customers the cost of purchased power
- including decommissioning costs. Such a situation would remove virtually
all remaining risk that a Purchaser/Co-owner would default on its obligation to
pay its pro rata share of decommissioning expenses.
II. OTHER ARGUMENTS

Petitioners' second argument complains that YAEC has failed to provide
information on any funding sources other than the Power Contracts - specifically, the tax loss carry backs and the earnings realized from investment of
the Purchaser/Co-owners' contributions to the trust fund. However, given that
YAEC has provided sufficient proof that its Purchaser/Co-owners are obligated
under the Power Contracts to pay all decommissioning costs, and given Petitioners' failure to demonstrate any likelihood that any Purchaser/Co-owner will
default on that obligation, we need not rely on these other two sources of income
in rejecting Petitioners' Contention C, and the Licensee's alleged omission of
specific details as to these two sources of income is consequently of no moment.
We reject Petitioners' third argument (that the Purchaser/Co-owners will not
meet their obligations) on the same grounds upon which we relied in rejecting
Petitioners' first argument. Moreover, the third argument is mere speculation,
and therefore insufficient to merit further consideration. See generally Rancho
Seco, CLI-93-3, 37 NRC at 145-46 (rejecting contentions in a decommissioning
proceeding as too speculative).
Finally, we reject Petitioners' fourth argument (regarding WPPSS) on the
grounds that they have shown no logical relationship between the WPPSS
situation and that at Yankee Rowe and have therefore failed to demonstrate
the relevance of their argument to this case. Id.

or some other U.RW disposal facilil)' would be available 10 YAEC for the dur~tion of its decommissioning
activities. Su Offer of Settlement. dated Dec. 29, 1995, in FERC Dockel No. ER·95·835'()()o, al 4, 5, approved
by FERC leiter order dated April 10, 1996.
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4.

Contention D: The Decommissioning Plan Fails to Include Measures
Necessary to Ensure That Workers and the Public Are Adequately
Protected from Health Damage Caused by the Excessive Radiation
Doses They Received During the Unlawful CRP

Petitioners in Contention D complained that YAEC had begun the CRP
"unlawful[ly]" and "in violation of 10 C.F.R. § 20.1101" (Petition to Intervene
at 27) without considering decommissioning alternatives that would minimize
radiation doses to workers and the public, such as a 30-year SAFSTOR period.
Petitioners further complained that the Commission's approval of the CRP was
unlawful because the NRC had refused to provide an opportunity for a hearing
on the CRP or other aspect of the decommissioning plan. Petitioners claimed
that, as a result of these unlawful activities, the workers and the public have
received doses far above those reasonably achievable.
Specifically, Petitioners pointed to YAEC's estimate that the total occupational exposure for the CRP would be 350-400 person-rem. Petitioners placed
this level in the following three contexts: (1) it far exceeds the 181 person-rem
estimate that the Commission projected for the entire decommissioning of the
Yankee Rowe facility following a 30-year SAFSTOR period; (2) it constitutes
up to 80% of the 513' person-rem estimate that the Commission projected for
the entire decommissioning of this facility under the DECON alternative;31 (3)
it corresponds to 0.3-1.2 additional latent cancer fatalities plus an equivalent
number of health and genetic effects.
For relief, Petitioners asked that YAEC be ordered both to commission
an independent study of cancer incidence and mortality in the Yankee Rowe
facility's effluent pathway and to establish a fund for the treatment of cancers
that are caused by radiation exposures during the CRP. Such relief, according to
Petitioners, would constitute a prospective remedy appropriate to this proceeding
(as opposed to the section 2.206 proceeding referenced by the Commission
in CLI-96-1). Tr. at 163, 165. They analogized the Yankee Rowe facility's
contamination of the environment and people to a spill that cannot be cleaned up
completely and for which the Commission has, in section 50.75(g)(1), provided
for monitoring and protection. Tr. at 163-64.
The Commission in CLI-96-1 addressed this contention as follows:
To the extent that the contention nlleges that YAEC has violated NRC regulations, those
allegations are more properly the subject of separate enforcement action. The focus of this
proceeding is prospective only - the future decommissioning of the remainder of the facility
under the proposed decommissioning plan.

31 Referring to NUREGICR-OI30, "Technology, Safety and Costs of Decommissioning a Reference Pressurized
Water Reactor Power Station," Addendum Dt 2-4 (Table 2.1-2), Battelle P-dcific Northwest Laboratory (Aug. 1979)
(on which the GElS relied, Dt p. 4-21, ref. 2), appended as AtlDChment I I to Petition to Intervene.

268

43 NRC at 9. The Board considered this guidance dispositive of Contention D
and, accordingly, rejected it. LBP-96-2, 43 NRC at 85.
On appeal, Petitioners reiterate their arguments. and contend again that they
seek prospective rather than retrospective relief. Appeal at 32-33. We reject
Petitioners' arguments for two reasons.
First, they cite no authority supporting their novel prayer for relief. Although
the Commission has a general responsibility to ensure that decommissioning
operations do not jeopardize public health and safety, no statute or regulation
grants the Commission authority to require the Licensee to pay (in effect)
compensatory damages to private individuals.
Second, the activities completed under the now-concluded CRP are beyond
the scope of this proceeding, which deals solely with the propriety of YAEC's
decommissioning plan and its future decommissioning activities. Insofar as
Petitioners contend that YAEC's alleged regulatory violations call for NRC
enforcement action, agency rules provide a procedural mechanism for requesting
such relief. See, e.g., 10 C.F.R. § 2.206.

5.

Contention E: The NRC Staff Violated NEPA by Failing to Prepare a
Supplemental EIS for the Decommissioning of Yankee Rowe

In Contention E, Petitioners argued that NEPA requires the Commission to
prepare a Supplemental EIS ("SEIS") to address the significant environmental
impacts that are specific to Yankee Rowe and were not addressed in the GElS
that the Commission prepared in 1988 in support of its Final Decommissioning
Rule,38 and to address assumptions that were relied on in the GElS but are invalid for the Yankee Rowe facility. According to Petitioners, this requirement is
applicable because the Commission's approval of the Yankee Rowe decommissioning plan constitutes a "major federal action significantly affecting the quality
of the human environment." NEPA § 102(2)(C), 42 U.S.C. §4332(2)(C).
The standard for issuing an SEIS is set forth in 10 C.F.R. § 51.92: There
must be either substantial changes in the proposed action that are relevant to
environmental concerns, or significant new circumstances or information relevant
to environmental concerns and bearing OQ the proposed action or its impacts.
Petitioners proffered five bases in support of this contention, the following four
of which are still at issue in this appea1.39

38 Su NUREG'()S86, "Final Generic Environmental Impact Statement on Decommissioning of Nuclear Pdcilities"
(August 1988); Final Rule, "General Requirements for Decommissioning Nuclear PdCilities." 53 Fed. Reg. 24,018
(June 27. \988).
39 10 the basis that Petitioners did not raise on appeal. they relied on a Sandia National Laboratories report to argue
that transportation of lLRW poses the risk of a transportation accident involving a long-duration high·temperature
fire that melts the plastic resin and vaporizes the radioactive liquid contained within the Ion exchange resin matrix
that is mixed with the lLRW,
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a.

Decommissioning Financing

Petitioners claim that the GElS failed to consider the environmental impacts
of potentially inadequate decommissioning financing for prematurely shutdown
reactors such as Yankee Rowe. The Board in LBP-96-2 rejected this basis,
noting that the GElS did in fact include a discussion of the problem of inadequate
funding (citing GElS at pp. 2-14 to 2-20). The Board also concluded that, under
the guidance offered by the Commission regarding Contention C, Petitioners
have not provided a sufficient basis to question. the adequacy of funding for
Yankee Rowe's decommissioning and therefore "have not provided any material
factual or legal dispute regarding the need for additional discussion on this topic
in an SEIS for Yankee Rowe." LBP-96-2, 43 NRC at 83-84.
The Board ruled correctly. The GElS did in fact consider the situation of
a plant being decommissioned prior to the full funding of its decommissioning
account. GElS at p. 2-15,113:
The weakness of the sinking fund approach is that in the event of premature closing of a
facility the decommissioning fund would be insufficient. Therefore the sinking fund would
have to be supplemented by insurance or surety bonds. or letters or lines of credit or other
guarantee methods.

Petitioners have pointed to no factors that were not already considered in the
GElS and that are peculiar to the Yankee Rowe facility (other than Petitioners'
concerns about the Power Contracts, discussed and dismissed above). FinaIly, we
reject Petitioners' argument on the same grounds as we rejected their Contention
C (see pp. 258-67, supra).

h.

Occupational Dose Estimate

According to Petitioners, the NRC Staff erroneously asserted in the EA that
YAEC's occupational dose estimate is within the range that the GElS evaluated
and found acceptable. Petitioners argued to the Licensing Board that this claim
is flawed because Staff failed to "scale" the acceptable dose level downward
to reflect the smalI size of tl'\e Yankee Rowe plant (185 MWe) as compared to
the size of the model plant considered in the GElS (1175 MWe). According
to Petitioners, the projected occupational doses for Yankee Rowe exceed the
decommissioning doses that were anticipated for Yankee Rowe in an NRC study
on which the GElS relied.
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In support of this basis, Petitioners proffered two arguments: They pointed
out the discrepancies in YAEC's various occupational dose estimates (755,411
744,41 and 350-40()42 person-rem), and they claimed that the EA erroneously
compared YAEC's estimate of 755 person-rem with the GElS's estimated dose
level of 1215 person-rem for the DECON decommissioning of a generic 1175MWe pressurized water reactor. According to Petitioners, Staff should have
instead compared YAEC's estimate with the 513 person-rem estimate that had
been calculated specifically for the decommissioning of Yankee Rowe in a 1979
NUREG document on which the GElS relied.43 Petitioners concluded that an
SEIS is required to evaluate these previously unexamined impacts.
The Board rejected the first of Petitioners' two arguments on the grounds
that the 350-400 person-rem estimate from June 1993 has been superseded by a
more-recent (1995) estimate of 160 person-rem (FSAR at pp. 507-4 and 507-15)
and that Petitioners have presented no evidence to show that this latter estimate is
incorrect. Consequently, the Board reasoned, Petitioners have failed to establish
any disputed material issue warranting further litigation. LBP-96-2, 43 NRC at
87.
The Board, in rejecting Petitioners' second argument, determined that the
GElS's assessment of the impacts of occupational exposure was based on a
comparison of the impacts of exposure during decommissioning with the impact
of exposure during operation of the facility and that the GElS concluded that
the former impacts were acceptable. The Board concluded that Petitioners had
neither challenged the substance of the GElS's conclusion in this regard nor
attempted to show that such a comparison for Yankee Rowe would yield a
different result. LBP-96-2, 43 NRC at 88.44
On appeal, Petitioners interpret the Board's response to their first argument as
a finding that the difference between the 1993 dose estimate of 350-400 personrem for the CRP and the decommissioning plan's more recent CRP estimate

4IlYAEC's December 14. 1994 estimation of the dose for the entire decommissioning process over the IO-year
period of June 1993 102003. Stt EA D122; Pelilion 10 Intervene a132; Petitioners' Appeal Brief al II; Ucensee's
Answer 10 Petition 10 Intervene, dated Dec. 18, 1995, at 25 n.74.
41 YAEC's 1995 e<timated dose for the entire decommissioning process. Stt FSAR at 507-3 to 507-4, 507-15
(Table 507.1); Petition to Inlervene at 32; Petitioners' Reply 10 Ucensee's and Staff's Responses 10 Ihe Pelition
10 Inlervene, dated Dec. 24, 1995, at 18 n.4l; Petitioners' Appeal Brief at I I.
42 YAEC's June 1993 preliminary estimale of Ihe dosage for Ihe CRP during Ihe project's expecled two-year
duration (1993-1995). Lener from J.K. Thayer, YAEC to M. F.tirtile. NRC. at 2 (June 17, 1993). (It is unclear
from Ihe record whelher the 350-400 person-rem figure was intended to estimale dose during only Pha.\e I of the
CRP project or during bOlh Pha.<es I and II.)
43 Rtft,,;"g
NUREG/CR-0130, "Technology, Safety and CO'L~ of Decommi.. ioning a Reference Pressurized
Water Reactor Power Station," Addendum nt 2-4 (Table 2.1-2), Banelle P-Jcific Northwest Lnbomtory (Aug. 1979)
(on which Ihe GElS relied, UI p. 4-21, ref. 2) - Attachment II to Petition to Intervene.
44 Regarding a relJted argument. the Board acknowledged Petitioners' argument that the use of annual dose
is a scientifically inV'illid method of assessing environmental impacts. However, the Board concluded that the
occupational expo,ure resulting from decommissioning will be far less than the exposure during facility operation
- regardless of whether viewed in terms of annual dose or total dose. LBP-96-2, 43 NRC at 88 n.23.
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of 160 person-rem is "inconsequential." Petitioners assert that "such a large
discrepancy cannot be explained away by merely claiming to correct it." Appeal
at 36. Petitioners also argue on appeal that "dose records submitted by YAEC
and the NRC Staff for the CRP and YAEC's current activities show that, in fact,
the radiation doses caused [by] YAEC's decommissioning activities thus far are
far in excess of the doses represented in the decommissioning plan." According
to Petitioners, these showings raise a sufficient factual and legal basis to justify
admission of Contention E.
We fail to see the significance of Petitioners' cursory assertion that Staff and
YAEC have proffered inconsistent representations about decommissioning dose
levels. Petitioners on appeal fail both to identify the inconsistent representations
about which they are concerned and to describe those concerns. See Curators
of the University of Missouri, CLI-95-1, 41 NRC 71, 132 n.81 (1995); Public
Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB-573, 10
NRC 775, 786-87 (1979). We already have found the remainder of Petitioners'
argument - that "new" dose information raises a question whether excessive
occupational dose will be incurred at Yankee Rowe - worthy of further scrutiny
by the Board. See pp. 254-55, supra. If Petitioners can substantiate that
argument on remand, they are free to pursue it on NEPA, as well as ALARA,
grounds.
Petitioners also challenge the Board's rejection of their "scaling" argument.
They characterize the Board's decision as "appear[ing] to concede" the appropriateness of scaling but then finding that doses are acceptable because they
fall within the range of doses experienced during plant operation. Petitioners
respond that the actual decommissioning dose amount is unknown and that the
record is filled with inconsistent representations by YAEC and the Staff. According to Petitioners, these factors undermine the Board's dismissal of Contention
E. Appeal at 37 n.11.
We reject these arguments for two reasons. First, Petitioners' argument that
Staff improperly failed to "scale down" the occupational dose estimates to
reflect the smaller size (185 MWe) of the Yankee Rowe plant fails to take into
account the reason why the GElS found acceptable a 1215 person-rem total
estimated dose for decommissioning a 1175-MWe pressurized water reactor.
This acceptability was not based on dose per megawatt of capacity, as Petitioners
apparently suppose, but was premised instead on the fact that the 1215 personrem dose estimate compared favorably on an annual basis (279 person-rem/year
for the 4-year DECON period in the case of the GElS's reference 1175-MWe
plant) with the annual occupational radiation doses (between 550 and 1101
person-rem) seen over the period 1974-1980 from operation, maintenance, and
refueling of PWRs. See GElS at p. 15-1. See also LBP-96-2, 43 NRC at 87
n.2I.
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Second, Petitioners have not alleged any facts supporting their assumption
that size has any effect on the decommissioning dose estimates, nor have they
shown why the dose from decommissioning a smaller power plant must be less
than the dose from decommissioning a large plant in order to be acceptable.
We see no necessary correlation between the size of a plant and the dose from
decommissioning that plant. The decommissioning of a larger plant might even
result in less dose than the decommissioning of a smaller plant, depending on
such factors as the difference in the two plants' designs, operating practices,
fuel failures, and contamination levels. Also, Petitioners admit that there is
no specific language in the regulations or the GElS that would support their
position regarding scaling the dose to fit the size of the plant. Tr. at 61.

c.

Cask Droppage Accident

Petitioners claim that the GElS fails to consider the potential for an accident
involving the dropping of a cask into the spent fuel pit.
The Board responded that this matter is most directly relevant to a possible
future application from YAEC to change Yankee Rowe's Technical Specification
3.2 (which effectively precludes the Licensee from moving larger multipurpose
canisters over the pool), that any agency action on such an application would
have to be accompanied by an appropriate safety and environmental analysis,
and that such an analysis would then be subject to challenge at an adjudicatory
hearing. The Board concluded that Petitioners had failed to show that current
rather than future analysis of such a change in the technical specification
has any relevant impact on the approval of YAEC's decommissioning plan,
and that Petitioners have therefore failed to demonstrate any violation of the
Commission's NEPA responsibilities. LBP-96-2, 43 NRC at 90.
Petitioners respond in their appeal that the Commission has an obligation
under NEPA to mitigate significant environmental impacts of proposed licensing
actions; that the health and environmental impacts of decommissioning Yankee
Rowe can be mitigated by selecting the SAFSTOR alternative; and that the cask
drop accident scenario is relevant to any analysis of whether SAFSTOR must be
employed as such a mitigating measure because the scenario relates to YAEC's
claim that the benefits of speedy decommissioning under DECON outweigh any
benefits under SAFSTOR.
Petitioners go on to argue that YAEC's assumption that it will be able to
complete its decommissioning rests on the feasibility and cost-effectiveness
of its plan to place spent fuel in dry casks for long-term storage, thereby
enabling YAEC to close the spent fuel pit and obtain access to the as-yetundecommissioned remainder of the plant. Petitioners conclude from this line
of reasoning that, to compare DECON and SAFSTOR adequately under NEPA,
the Commission must evaluate the risks and feasibility of the Licensee's proposal
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to use dry cask storage - including the risk of a cask drop accident. Appeal
at 38.
We reject Petitioners' arguments for two reasons. First, Petitioners fail to
demonstrate that risks of exposure from a cask droppage accident (or even
the use of casks) are affected by the Licensee's selection of DECON over
SAFSTOR. Such an accident could occur under either of these decommissioning
options. Second, we agree with the Board that the issue of the risk of a cask
droppage accident is not now ripe, and will not be ripe unless and until YAEC
seeks a license amendment to permit it to remove fuel from the spent fuel
pit. YAEC at this point disclaims any decision to use dry storage casks.4s As
previously noted, if YAEC ultimately adopts the dry cask storage option, it will
have to follow the proper licensing procedure.
d.

Improper Consideration of Early Site Release

Petitioners point out that NEPA requires the agency to consider alternatives
that could mitigate the adverse impacts of a proposed action, and that the
Commission's implementing regulations require a draft EIS that includes an
analysis that
considers and b:l!ances the environmental and other effects of the proposed action and the
:l!tematives available for reducing or avoiding adverse environment:l! and other effects, as
well as the environment:l!. economic, technical and other benefits of the proposed action.

10 C.F.R. § 51.71(d).
According to Petitioners, the GElS's balancing of the advantages of DECON
and SAFSTOR for plants in general fails to reflect the advantages of DECON
and SAFSTOR for Yankee Rowe in particular. Petitioners refer back to their
earlier contentions A(1) and B(2)(a) that the use of the DECON alternative will
not result in an early release of the facility for unrestricted use. Petitioners
estimate that Yankee Rowe's spent fuel will remain on site for at least 30 more
years. They conclude that the consequent absence of any early release under
DECON swings the balance in favor of SAFSTOR. According to Petitioners,
this swing in the balance necessitates the preparation of an SEIS.
The Board rejected this basis on the ground that Petitioners have failed to
satisfy the requirement of 10 C.F.R. § 51.92(a)(2) to show "significant new circumstances or information relevant to environmental concerns and bearing on
the proposed action or its impacts," The Board pointed out that the GElS
already contains an analysis of the environmental impacts of the SAFSTOR

4S See p. 257 & note 16.

supra.
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option in the event that a longer storage period for HLRW becomes necessary.46
The Board also noted that, although the argument is couched in terms of NEPA
compliance, it is essentially just another challenge to the Licensee's choice of
DECON instead of SAFSTOR. The Board concluded that such a challenge does
not produce a litigable NEPA issue, absent a showing grounded in dose estimates
or other information outside the analytical framework of the GElS. LBP-96-2,
43 NRC at 91.
Petitioners in their appeal reiterate their argument that the GElS approved
both DECON and SAFSTOR because each option balanced the level of exposure
with the speed with which the site would be released, but that this balance
is inapplicable to Yankee Rowe. According to Petitioners, this is due to
DOE's apparent inability to open a HLRW repository in the near future and
the consequent need for YAEC to retain the spent fuel on site for at least
30 more years. Petitioners assert that such retention will preclude the early
release of the site and thereby alters drastically DECON's expected "balance"
of greater dose with early site release. Accordingly, argue Petitioners, an
SEIS is necessary to examine both this change in balance and the health and
environmental advantages of SAFSTOR. Appeal at 38-39.
Petitioners essentially construct their argument around the following syllogism: (1) the GElS found DECON acceptable only because the site would be
available for unrestricted use sooner rather than later; (2) a licensee must remove
the spent fuel from the site before releasing a site for unrestricted use; (3) as
YAEC does not propose, or cannot accomplish, an early removal of spent fuel,
DECON is inappropriate as to the Yankee Rowe site. We find problems with
both the first and second prong of this syllogism.
Regarding the first prong, the GElS's approval of DECON was not premised
solely on the early availability of the site. The first prong ignores the following
other benefits of DECON cited in the GElS:
•

availability of a work force highly knowledgeable about the facility and the
elimination of the need for long·term security, maintenance and surveillance of the
facility which would be required for the other decommissioning activities. [GElS
at p. 2-9; see aUlI id. at p. 2-11.]

46 The Boord relied specifically on the following discussion in the GElS at p. 4-20:
Consideration was given 10 the situation where, al the end of the reactor operation life, il is not
possible to dispose of waste offsite for a limited period of time, but not exceeding 100 yean. Such
a constrainl needs to be accounted for in the decommissioning alternatives. Based on an analysis by
[Banelle Pacific Northwest Laboratoriesl of the technology, safety and cost considerations on selection of
decommissioning alternatives, it is concluded that SAFSTOR is an acceptably viable alternative. While
DECON and conversion of the spent fuel pool to an independent spent fuel storage pool Is certainly a
possibility for the case where all other radioactive wastes can be removed offsite, there does not appear
to be any significant safety difference between this alternative and SAFSTOR and the choice should be a
licensee decision.
LBP-96-2, 43 NRC at 91.
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•

avoidance of regulatory uncertainty that would result from long-tenn retention of
the site. [Id. at p. 2-11.]

•

lower cost than SAFSTOR. [Id. at p. 4-17.]

Moreover, as already noted, the GElS also focused on the fact that neither
DECON nor SAFSTOR was expected to result in more than a minor fraction
of the dose from a typical operating plant. NEPA does not require preparation
of an EIS for governmental actions having such a minimal impact.
The second point of the syllogism is also flawed in that it erroneously treats
the entire site as indivisible, assuming that if one square foot had enough residual
activity to preclude its release to the public, then none of the site would be
releasable. According to YAEC, the buildings on the Yankee Rowe site take
up only 10 of the site's 2000 acres, and the spent fuel area takes up only about
one-tenth of an acre. Petitioners have offered no reason why 1990 or 1999.9
acres should be essentially "held hostage" by the 10 or 0.1 acres with residual
activity.47
In addition to their syllogistic argument, Petitioners also disagree with the
Board's statement that the GElS actually assessed the potential impact of longerterm onsite storage of spent fuel. Pointing to the statement in the GElS
that "consideration was given" to situations "where, at the end of the reactor
operation life, it is not possible to dispose of waste offsite for a limited period
of time, but not exceeding 100 years," Petitioners assert that "it is not at all
clear what that 'consideration' amounted to." They similarly point to the use of
the word "appear" in the GElS's following statement:
While DECON and conversion of the spent fuel pool to an independent spent fuel storage
pool is certainly a possibility for the case where all other radioactive wastes can be removed
offsite. there does not appear to be any significant safety difference between this alternative
and SAFSTOR and the choice should be a licensee decision.

They say that this passage reflects the "superficial[ity]" of the GElS's conclusion
that the difference between SAFSTOR and DECON under such circumstances
is insignificant. Appeal at 39-40, quoting GElS at p. 4-20. For these reasons,
Petitioners claim that the Commission must take a hard look at environmental
impacts that it had previously considered unlikely.
We cannot accept Petitioners' second argument. Regardless of their efforts
to find "tentative" words in the GElS's discussion of prolonged onsite storage
of spent fuel, Petitioners cannot (and do not) gainsay the critical fact that
the GElS does address that very issue. Consequently, as the Board correctly
47The Commission recognizes that the to-acre or O.J-acre figures do not reflect the udditionaJ surrounding area
needed for an exclusionary zone and that these two numbers are therefore slightly smaller than the unreleasable
area(s).
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pointed out, Petitioners have failed to demonstrate the necessary "significant new
circumstances or information relevant to environmental concerns and bearing on
the proposed action or its impacts." LBP-96-2, 43 NRC at 90 (emphasis added).
As we explained earlier in this opinion (at pp. 251-52), the Commission
need not revisit in case-by-case litigation matters resolved generically in prior
rulemakings, including NEPA matters. See Kelley v. Selin, 42 F.3d at 151920. If parties believe that the agency's prior generic review reached the wrong
conclusions, the proper remedy is a petition for rulemaking, not a litigation
contention challenging the basis for a Commission rule.
IV.

CONCLUSION

For the reasons set forth above, the Commission grants in part and denies
in part Petitioners' appeal, rejects YAEC's arguments regarding standing, and
remands for the Board's further consideration the questions whether Petitioners'
new dose argument satisfies the "late-filing" standards in 10 C.F.R. § 2.714(a)
and whether it provides a sufficient basis for an ALARA or NEPA challenge
to YAEC's choice of a decommissioning alternative. See pp. 254-55, 271-72,
supra. If a final decision on remand cannot be reached by July 31, 1996, the
Board shall establish a fresh expedited schedule and refer it to the Commission
for approval.
It is so ORDERED.
For the Commission
JOHN C. HOYLE
Secretary of the Commission
Dated at Rockville, Maryland,
this 18th day of June 1996.

277

Cite as 43 NRC 279 (1996)

LBP-96-11

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD

Before AdmInistrative Judges:

G. Paul Bollwerk, III, Chairman
Dr. Charles N. Kelber
Dr. Richard F. Foster

In the Matter of

Docket Nos. 030-05373-EA
030-32163-EA
(ASLBP No. 96-714-02-EA)
(EA 96-085)
(Order Suspending Byproduct
Material License Nos.
29-09814-01 and 29-09814-02)

EASTERN TESTING AND
INSPECTION, INC.

June 11, 1996

Ruling on a joint request by Licensee Eastern Testing and Inspection, Inc.,
and the NRC Staff to approve an agreement settling this license suspension
enforcement proceeding, the Licensing Board approves the parties' accord and
dismisses the case.

RULES OF PRACTICE:
PROCEEDINGS

SETTLEMENT OF CONTESTED

As is true with court proceedings requiring judicial approval of settlements,

see, e.g., Evans v. Jeff D., 475 U.S. 717,727 (1986); Jeff D. v. Andrus, 899 F.2d
753. 758 (9th Cir. 1989); In re Warner Communications Sec. Litig., 798 F.2d
35, 37 (2d Cir. 1986). a presiding officer does not have the authority to revise
the parties' settlement agreement without their consent. A presiding officer thus
must accept or reject the settlement with the provisions proposed by the parties.
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ENFORCEMENT ACTIONS: SETTLEMENT OF CONTESTED
PROCEEDINGS (LICENSING BOARD JURISDICTION)
LICENSING BOARDS: JURISDICTION (SETTLEMENT OF
CONTESTED PROCEEDINGS)
RULES OF PRACTICE: SETTLEMENT OF CONTESTED
PROCEEDINGS (LICENSING BOARD JURISDICTION)
When the parties agree to settle an enforcement proceeding, the Licensing
Board loses jurisdiction over the settlement agreement once the Board's approval
under 10 C.F.R. § 2.203 becomes final agency action. See Carolina Power and
Light Co. (Shearon Harris Nuclear Power Plant, Units 1. 2, 3, and 4). CLI-8012, 11 NRC 514, 517 (1980); Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-726, 17 NRC 755, 757-58 (1983). Thereafter,
supervisory authority over such an agreement rests with the Commission.

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Dismissing Proceeding)
Pending before the Board is a joint request by Licensee Eastern Testing and
Inspection, Inc. (ETI), and the NRC Staff to approve an agreement settling
this case. Because we find the settlement agreement consistent with the public
interest, we approve their accord and terminate this cause.
At issue in this proceeding is the validity of a March 29, 1996 NRC Staff order
that suspended, effective immediately, two byproduct material licenses held by
ETI. See 61 Fed. Reg. 15,836 (1996). The suspended licenses authorized ETI to
possess and use iridium-192 and cobalt-60 in a compatible radiographic exposure
device for performing industrial radiography, and cesium-137 and americium241 in specified portable gauges. In its March 1996 order, the Staff asserted
that an immediately effective suspension was necessary because of problems
identified during agency inspections and an NRC Office of Investigations
investigation. Cited by Staff in support of the order were purported violations
of NRC requirements, some categorized as deliberate, concerning matters such
as training, records accuracy, and alleged Licensee threats against a former
employee because of his cooperation with agency inquiries.
In filings dated April 1 and 16, 1996, in accordance with 10 C.F.R. § 2.202(b),
(c)(2)(i), ETI both requested a hearing to contest the Staff's March 1996
order and challenged the Staff's determination to make the license suspensions
immediately effective. After receiving responses from the Staff, on April 30,
1996, the Board held an oral argument concerning ETI's immediate effectiveness
recision request. Thereafter, the Board denied ETI's motion, concluding that
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the requisite "adequate evidence" existed for some of Staff's charges and its
immediate effectiveness determination. See LBP-96-9, 43 NRC 211 (1996).
Following the April 30 oral argument, ETI and the Staff began settlement
negotiations. To permit negotiations to continue, on May 22 and again on May
28, 1996, the parties requested, and subsequently were granted, extensions to file
a Board-ordered joint prehearing report. On June 3, 1996, the parties submitted
the joint motion now pending with the Board. After reviewing the proposed
settlement agreement, on June 5, 1996, the Board held a telephone conference
with counsel to discuss several points the Board felt needed clarifying. As
a result of that conference, on June 6, 1996, the parties submitted a revised
settlement agreement.
Under the terms of the revised settlement agreement, prior to resuming
NRC-licensed activities ETI must (1) have Staff approve ETI's choice of an
experienced, outside, independent auditor who will then be retained as ETI's
Radiation Safety Officer (RSO), and (2) have the auditorlRSO make various
certifications to the Staff concerning employee qualifications and training as
well as the auditorlRSO's knowledge of applicable regulatory requirements and
agency concerns relating to ETI's operations. The agreement also provides that
the auditorlRSO has the authority and responsibility to stop unsafe work, make
reports to the NRC regarding any concerns about safety or regulatory compliance
and "whistleblower" harassment, and conduct ETI's training and radiographer
certification program. In addition, the auditorlRSO is to plan and implement
an audit program that witt review and suggest improvements in various ETI
headquarters and field activities, including training and radiographic operations.
Although the various requirements in the agreement could remain in effect as
long as the two ETI licenses are extant, the agreement provides that one year
after Board approval of the agreement the NRC Region I Regional Administrator
may grant any ETI request to rescind any of the agreement's provisions. Such
recision, which would require a showing of good cause, would be in the sole
discretion of the Regional Administrator.
Pursuant to section 81 and subsections (b) and (0) of section 161 of the
Atomic Energy Act of 1954, 42 U.S.C. §§2111, 2201(b), (0), and 10 C.F.R.
§ 2.203, we have reviewed the parties' revjsed joint settlement accord to determine whether approval of the revised agreement and termination of this proceeding is in the public interest. Based on that review, and according due weight to
the position of the Staff, we have concluded that both actions are consonant with
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the public interest. I Accordingly, we grant the parties' joint motion to approve
the settlement agreement, as revised, and dismiss this proceeding.
For the foregoing reasons, it is, this eleventh day of June 1996, ORDERED
that:
1. The June 3, 1996 joint motion of the parties is granted and we approve
their June 6, 1996 "Settlement Agreement," which is attached to and incorporated by reference in this Memorandum and Order.

I During the June 5. 1996 telephone conference with the panies. the Board raised a concern about the portion of
paragraph 13 of the settlement agreement that. as we have noted above. permits the Regional Administrator to
rescind any provision of the agreement if, in the exercise of his discretion, he finds good cause for such a recision.
The Board suggested the provision be revised to provide for notice to the Commission of such a Staff action,
preferably before it was taken. The Staff, however, declined to accept such a change, asserting the paragraph's
language without any Commission notice provision was consistent with existing agency enforcement policy.
As is true with court proceedings requiring judicial approv-d1 of settlements, SU, e.g., Evans v. Jeff D., 475 U.S.
717, 727 (1986); Jeff D. v. Andru.r, 899 F.2d 753, 758 (9th Cir. 1989); In re Weimer Communieation.f Sec. litig.,
798 F.2d 35, 37 (2d Cir. 1986), a presiding officer does nol have the authority to revise the panies' agreement
without their consent We thus must accept or reject the settlement with paragraph 13 as proposed by the parties.
We are still concerned about paragraph 13; nonetheless, we have concluded that withholding our approval of the
ETUStaff settlement because of the Commission notice issue would not serve the best interests of the panies or
the hearing process. When, as here, all the panies agree to settle an enforcement proceeding, the Board loses
jurisdiction over their settlement agreement once its approval under 10 C.F.R. § 2.203 becomes final agency action.
Su Carolina Powu and Ught Co. (Shearon Harris Nuclear Power Plant, Units I, 2, 3, and 4), CU·80-12, II
NRC 514, 517 (1980); Philadelphia Electric Co. (Umerick Generating Station, Units I and 2), ALAB·726, 17
NRC 755, 757-58 (1983). The matter, therefore, ultimately involves a Commission choice about how it wishes to
supervise party revisions to such agreements. We thus outline our concern below and leave it to the Commission
to give the matter whatever consideration it deems appropriate during its sua sponte review of this decision.
When a judicial proceeding is concluded bu..ed on an agreement by the panies that is approved by the court.
the panies generally are not entitled to Yoit)' the terms of that agreement without the court's approYdl. Su SEC
v. Levine, 88 I F.2d II 65, II 80 (2d Cir. 1989). Paragraph 13 of the settlement agreement here contemplates
that one of the panies will be able to rescind any part of (or arguably all 00 the agreement after one year,
but makes no specific provision for review of, or even notice to, the ultimate approving adjudicatory body
- the Commission. As we understand the explanation provided during the June 5 telephone conference, the
Staff believes that its authority to excise any portion of this agreement (or indeed any settlement agreement
in an enforcement case, including a civil penalty proceeding) is part of its delegated authority to initiate and
conduct enforcement proceedings generally. Rlrther, the Staff asserts that a specific provision regarding notice
or Commission consultation concerning any recision is not necessary under the terms of the agency's general
enforcement policy statement That policy statement. which declares "[ tJhe Commission will be provided written
notification of all enforcement actions involving civil penalties or orders," requires Commission consultation
regarding Staff enforcement actions only in specified instances. 60 Fed. Reg. 34,381, 34,384 (1995), reprinted
in Office of Enforcement, U.S. Nuclear Regulatory Commission, "General Statement of Policy and Procedures
for NRC Enforcement Actions," NUREG-I600, at 6 (July 1995). As it was explained to us during the telephone
conference, the only exception in this policy that apparently would be relevant to this settlement agreement is for
"(alny action the [Executive Director for Operations (EOO)( believes warrants Commission involvement." id., a
provision that essentially makes Commission consultation a matter within the EOO's discretion. In addition, the
Staff noted during the telephone conference that a recent enforcement proceeding settlement agreement containing
a provision largely identical to paragraph 13 was approved by a Ucensing Board, which approval became final
agency action after Commission sua sponte review. Su We.<tern Industrial X-Ray In.rpeetion Co., LBP-95-22, 42
NRC 205,212-13 (1995) (paragrdph 5(k».
This issue of Commission notification/consultation about changes to an adjudicatory hearing settlement is a
significant question that neither the enforcement policy statement nor the Western Industrial X-Ray In.<peetion Co.

(Cantinued)
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2. This proceeding is dismissed. 2
THE ATOMIC SAFETY AND
LICENSING BOARD

G. Paul Bollwerk. III. Chairman
ADMINISTRATIVE JUDGE
Charles N. Kelber
ADMINISTRATIVE JUDGE
Richard F. Foster
ADMINISTRATIVE JUDGE
Rockville. Maryland
June 11. 1996

case directly address. Under 10 C.F.R. § 2.203 and the sua sponte review provisions of 10 C.F.R. § 2.786, both
the presiding officer and the Commission assess whether a settlement agreement proffered to end an enforcement
order or civil penalty adjudication serves "the public interest" A later substantive change to the agreement at the
in.tance of one or more of the parties could significantly impact those assessments. As the adjudicatory body
with continuing supervisory authority over the settlement, the Commission arguably has an interest in ensuring
that any settlement agreement change by the parties does not abrogate its judgment about what serves the "public
intere.t" Whether the terms of this agreement are sufficient to protect that interest is a question the Commission
may now wish to con.ider.
2 Copies of this Memorandum and Order, without the attachment, have been sent this date to counsel for ETI by
facsimile transmi"ion and to Staff counsel by E-Mail transmission through the agency's wide area network.
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ATTACHMENT 1
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

Docket No. 030-05373
(License No. 29-09814-01)
Docket No. 030-32163
(License No. 29-09814-02)
(EA No. 96-085)
(Byproduct Material License
Nos. 29-09814-01 & 29-09814-02)

In the Matter of

EASTERN TESTING AND
INSPECTION

June 6,1996

SETTLEMENT AGREEMENT
INTRODUCTION
On March 29. 1996, the staff of the Nuclear Regulatory Commission (Staff)
issued an Order Suspending Licenses (Effective Immediately) (Order) to Eastern
Testing & Inspection, Inc. (Licensee or ETI). 61 Fed. Reg. 15836 (April 9.
1996). The Licensee is the holder of Byproduct Nuclear Material Licenses Nos.
29-09814-01 and 29-09814-02. Order at 1; 61 Fed. Reg. at 15836. License No.
29-09814-01 authorizes the possession and use of iridium-l92 and cobalt-60
sealed radiography sources for use in a compatible radiographic source exposure
device. License No. 29-09814-02 authorizes the use of americium-241 and
cesium- 137 sealed sources in portable gauging devices. The Order alleged
numerous violations. including some deliberate violations of NRC requirements,
which were identified as the result of NRC inspections and an investigation
conducted by the NRC's Office of Investigations (01). The Order provided that:
(A) all NRC-licensed material in the Licensee's possession must be placed in
locked storage; (B) all activities under the licenses must be suspended; (C) no
NRC-licensed material may be received while the Order is in effect; and (D) all
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records related to licensed activities must be maintained in their original form
and not be removed or altered in any way. Order at 8-9,61 Fed. Reg. at 15838.
By letter dated April I, 1996, the Licensee r~quested that the immediate
effectiveness of the order be set aside. On April 10, 1996, an Atomic Safety and
Licensing Board was established to preside over the proceeding. Eastern Testing
and Inspection. Inc.; Establishment of Atomic Safety and Licensing Board, 61
Fed. Reg. 16654 (April 16, 1996). On May 10, 1996, following oral argument,
the Board denied the Licensee's request. "Memorandum and Order (Denying
Licensee Motion to Set Aside Immediate Effectiveness)," LBP-96-9, May 10,
1996.
On April 16, 1996, the Licensee requested a hearing on the Order. "Eastern
Testing and Inspection, Inc.'s Demand for a Hearing on Order Suspending
Licenses." On May 2, 1996, the Licensee submitted its answer to the Order
(Answer). "Eastern Testing and Inspection, Inc.'s Answer to Order Suspending
Licenses (Effective Immediately)." In its Answer, the Licensee admitted certain
of the allegations in the Order and denied the remainder. Specifically, the
Licensee denied any deliberate misconduct by its President and Radiation Safety
Officer (RSO) as alleged in the Order.
The Staff and the Licensee agree that it is in their respective interests and
in the public interest to settle this enforcement action without further litigation
and agree to the following terms and conditions:
1. Prior to resumption of NRC-licensed activities:
a) In addition to implementing the corrective actions identified in its Answer
dated May 2, 1996 to the March 29, 1996 Order, ETI agrees to submit to the
NRC for approval, the name of an experienced outside independent auditor who
also can qualify as the Corporate Radiation Safety Officer. The NRC staff will
review and approve the auditor based on the auditor's qualifications. Upon NRC
approval of the auditor, ETI will retain that individual.
b) The auditor will (I) review the qualifications of all employees who
perform NRC-licensed activities for ETI, (2) conduct or supervise any additional
training needed, and (3) test, in the area of radiation safety, each employee
who performs NRC-licensed activities to assure that the employee is qualified,
consistent with the training provisions of lQ C.F.R. Part 34 and the license, to act
as a radiographer, radiographer's assistant, or gauge operator. The auditor will
certify to the NRC completion of this step before each individual may resume
performance of NRC-licensed activities.
c) The independent auditor will certify to the NRC that he or she has read
and understands the concerns of the NRC expressed in the Order of March 29,
1996, the Inspection Reports issued April 22, 1996, the terms and conditions of
this Settlement Agreement, the applicable NRC regulations, and ETI's license
requirements, and understands that he or she may be held personally accountable
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for any violations of NRC regulations or ETI licenses pursuant to 10 C.F.R.
§30.1O.
2. The auditor will make findings and recommendations based upon his or
her own discretion and professional judgment in any area of ETI licensed operations, including, but not limited to: ETI management oversight, procedures,
radiographer training, testing, and qualifications, recordkeeping, field operations
and audits.
3. The auditor has the authority and obligation under this Settlement Agreement to:
a) stop work on any operation that is unsafe or which either violates
ETI's licenses, applicable NRC regulations, or the provisions of this Settlement
Agreement;
b) make required reports to the NRC and report to NRC any concerns
relating to safety or compliance with NRC requirements, ETI's licenses, or this
Settlement Agreement, if ETI is not taking prompt and appropriate corrective
action as required; and
c) report to the NRC any interference by ETI management or employees
with his or her duties and obligations pursuant to this Settlement Agreement or
the proper conduct of NRC-licensed activities by any ETI employee.
4. The auditor shall implement the following audit program:
a) Phase One: The auditor will submit an audit plan for NRC approval
within 30 days of approval of this agreement by the Atomic Safety and Licensing
Board, describing the audit scope and methodology, including but not limited
to performing a check on equipment and storage practices, including radiationproduction devices and monitoring devices, qualifications of staff, training, field
audits of radiographers' performance, and reviewing selected ETI records to
verify compliance with ETI's radiation safety program. Within 30 days of
approval of the audit plan, the auditor will commence the audit. The auditor
thereafter will prepare a report on these activities, which he or she will provide
to the NRC Staff and to ETI in a timely manner, but within 30 days of the
completion of the audit. Within 30 days of receipt of the auditor's report,
or at some other mutually agreeable time, ETI will notify the NRC Staff in
writing concerning the status of any corrective actions as a result of the auditor's
findings, including an explanation of and justification for any recommendations
by the auditor that will not be addressed in ETI's corrective actions.
b) Phase Two: Within three months after completion of Phase One activities and at quarterly intervals thereafter, the auditor will perform unannounced
field audits of radiographic operations and each radiographer or radiographer's
assistant, at various ETI job sites consistent with the NRC-approved audit plan.
Within 30 days of completion of these audits, the auditor will report his or her
findings to ETI and the NRC Staff. Within thirty days following receipt of the
auditor's report, or at some other mutually agreeable time, ETI will notify the
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NRC Staff in writing concerning the status of any corrective actions as a result
of the auditor's findings.
5. The auditor will act as the "Corporate Radiation Safety Officer," on NRC
license 29-09814-01, with the following duties and obligations:
a) be responsible, at all times, for the training, qualification, and testing of
all individuals performing NRC-licensed activities, including, but not limited to,
radiographers and radiographer's assistants;
b) will certify to the NRC Staff that he or she has personally attended
any and all training sessions and that the required subject matter was adequately
covered, that any tests given at the training session were appropriately monitored
and graded, that the individuals attending the training were present during the
entire time of training, and that the individuals who attended the training were
appropriately trained for his or her duties in accordance with NRC ~egulations
and license requirements;
c) will verify and certify to the NRC, on a quarterly basis, that all utilization
logs are accurate and complete; and
d) not take direction on any compliance issue or radiation safety matter
from any officer or employee of ETI.
6. In addition to the Corporate Radiation Safety Officer, prior to the commencement of NRC-licensed activities, ETI will propose an assistant Radiation
Safety Officer, who must also be approved by the NRC Staff. The assistant
Radiation Safety Officer shall:
a) be responsible for the day-to-day performance of the duties of a radiation
safety officer as described in ETI's License No. 29-09814-01 procedures;
b) have the authority to stop work on any operations that are unsafe
and or which will violate ETI's licenses, NRC regulations, or this Settlement
Agreement;
c) report to the NRC any interference by ETI management or employees
with his or her duties and obligations pursuant to this Settlement Agreement or
the proper conduct of NRC-licensed activities by any ETI employee;
d) report directly to the Corporate Radiation Safety Officer; and
e) not take direction on any compliance issue or radiation safety matter
from any supervisor at ETI other than the Corporate Radiation Safety Officer.
7. ETI also agrees to inform all employees, including radiographers and
radiographer's assistants, of the terms and conditions of this Settlement Agreement, the terms and conditions of ETI's licenses, and the applicable NRC Regulations. ETI specifically agrees to inform, in writing, its employees of the
requirements of 10 C.F.R § 34.44, "Supervision of radiographer's assistants"
and to require employees to certify that they have read these requirements and
provide to the NRC Staff each employee's certification.
8. ET1 agrees to ensure the cooperation of its officers and employees with
the auditor, the Corporate Radiation Safety Officer, and the assistant Radiation
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Safety Officer, and will provide these individuals upon request with access to
records kept in the ordinary course of ETI's business and in accordance with
NRC requirements.
9. To ensure his or her independence from ETI, the auditor wi11 not
be an employee of ETI and will have no financial interest in ETI. Except as
provided in this Settlement Agreement, nothing in this Settlement Agreement
will be construed to provide the auditor with any legal authority to bind ETI
with respect to any matter relating to ETI's NRC-licensed activities, and further,
the auditor wi11 not represent ETI's interest to the NRC or other authority.
10. ETI wi11 also propose and obtain approval of a new Radiation Safety
Officer for License No. 29-09814-02 prior to conducting activities under that
license. The new Radiation Safety Officer may be the same individual named
on License No. 29-09814-01 as the assistant Radiation Safety Officer.
11. Upon the resumption of NRC-licensed activities, ETI wi11, at the start
of each work week, provide, in writing, the NRC Region I Staff and the auditor,
with its work schedule for the week. The notification shaH include the name
of the customer, the schedule of work hours and location of the work. If there
are any changes to this schedule, ETI will make its best effort to inform NRC
Region I staff and the, auditor at least 24 hours in advance, if possible. These
submissions may be made by facsimile. Notification to the NRC shaH be made
to Frank Costello, Region I, 610-337-5275; FAX: 610-337-5269.
12. ETI agrees that its President, Himat J. Soni and the current Radiation
Safety Officer named on License No. 29-09814-01, Joseph Badiali, wi11 not
be involved in the supervision of NRC-licensed activities or ETI's radiation
safety program. However, Messrs. Soni and Badiali may perform the duties of
radiographer and supervise radiographers' assistants as part of those duties. In
addition, Messrs. Soni and Badiali may be involved in other business activities
of ETI, including marketing, record keeping and technical training exclusive of
radiation safety.
13. For good cause shown, the Staff may, in writing, extend the time to
complete any action set forth in any provision of this Settlement Agreement. No
earlier than one year from the date this Settlement Agreement is approved by the
Atomic Safety and Licensing Board, ETI may request that the NRC Regional
Administrator, Region I, rescind any of the provisions of this Settlement
Agreement upon a demonstration of good cause. The decision as to good cause
is in the sole discretion of the NRC Regional Administrator, Region I.
14. The NRC Staff agrees to withdraw the Order dated March 29, 1996.
ETI agrees that a failure on its part to comply with the terms of this Settlement
Agreement will constitute a material breach of this Agreement, and that any
such breach may result in the revocation or suspension of the license, effective
immediately, if the NRC Staff, in its sole discretion, determines such action
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to be appropriate, and may result in further enforcement or other action as the
NRC Staff may determine, in its sole discretion, to be appropriate.
15. ETI agrees to withdraw its demand for a hearing dated April 16, 1996.
The Staff expects that good faith implementation of this Settlement Agreement
should resolve the concerns stated in the March 29, 1996 Order. Nothing in this
Settlement Agreement precludes the NRC Staff from taking additional regulatory
action if warranted. The Staff and ETI agree and understand that this Settlement
Agreement is only binding on the NRC and ETI and only relates to NRC's
March 29, 1996 Order. This Settlement Agreement shall not be relied upon by
any person or other entity as proof or evidence of any of the matters set forth
in the Order.
16. This Settlement Agreement shall be binding upon the legal representatives, successors and assigns of each of the parties hereto.
17. The Staff and ETI shall jointly move the Atomic Safety and Licensing
Board designated in the above-captioned proceeding for an order approving this
Settlement Agreement and terminating this proceeding.
.
In Witness Whereof, the parties have caused this Settlement Agreement to
be executed by their authorized representatives.

FOR EASTERN TESTING AND INSPECTION

FOR THE NRC STAFF

Himat J. Soni
President
Eastern Testing and Inspection, Inc.

Marian L. Zobler

Richard G. Bachmann
Counsel for NRC Staff
Daniel F. Stenger
Robert E. Helfrich
Counsel for Eastern Testing
and Inspection, Inc.
Dated at Rockville, Maryland,
this 6th day of June 1996.
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LBP-96-12

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James P. Gleason, Presiding Officer
Jerry R. Kline, Special Assistant

Docket No. 40-8027-MLA-3
(ASLBP No. 94-70o-04-MLA-3)
(Source Materials LIcense
No. SUB-lOla)

In the Matter of

SEQUOYAH FUELS CORPORATION

June 21, 1996

In this Decision. the Presiding Officer finds that Intervenors fail to prove
deficiencies in a management reorganization and sustains a Staff issuance of a
license amendment for that purpose.

INITIAL DECISION
(License Amendment Application)
This opinion concerns challenges to a materials license amendment application of the Sequoyah Fuels Corporation (SFC), a Nuclear Regulatory Commission (NRC) Licensee. Pursuant to NRC's regulations. the applicant is involved
in the development of a decommissioning program at its facility in Gore, Oklahoma.
For reasons set forth below, the Presiding Officer finds no justification for
determining that Licensee's proposed amendment should be disapproved.
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BACKGROUND
On May 6, 1994, the Licensee submitted an application for amending its
materials license to effect administrative organizational changes. Allegedly,
the changes are designed to reassign management responsibility for SFC's
reduced and limited decommissioning activities. Native Americans for a Clean
Environment and the Cherokee Nation (Intervenors) petitioned the NRC for
a hearing which was granted under the agency's Subpart L informal hearing
procedures} The NRC Staff elected not to participate in the case, and as
required by 10 C.F.R. § 2.1231, submitted a hearing file, with updates, of relevant
documents in the proceeding.2 The Licensee revised its amendment application
on November 23, 1994, and March 3, 1995.3 In several pleadings, Intervenors
submitted a number of areas of concern of the proposed organizational changes,
and the Presiding Officer recognized six as germane to the subject matter of the
proceeding.· The Intervenors contend that these concerns or issues demonstrate
that the proposed amendment is deficient in the following areas:
1. Management and supervision of contractors.
2. Oversight of reporting requirements on safety and environmental work.
3. Qualifications of health and environmental protection positions.
4. Description o(critical safety and environmental functions.
5. Compliance with regulatory timing requirements in decommissioning.
6. Quality assurance program.
In addition to the issues above, Intervenors presented legal arguments that
SFC has violated provisions of the Atomic Energy Act (Act) and NRC's
regulations. It contends that these violations resulted from SFC implementing
the changes requested in its license amendment application prior to filing the
amendment itself.
LEGAL STANDARDS
There are general rules applicable to informal adjudications under the Commission's Subpart L regulations. These regulations govern the procedure initiated by a request for a hearing in a proceeding for the grant, transfer, renewal,
or amendment of a materials license subject to Parts 3D, 32 through 35, 39, 40,
or 70. See 10 C.F.R. § 2.1201 (a).

(Intervenors' Hearing Request. July 19. 1994; Board Memorandum and Order. October 14. 1994 (unpublished).
2 Letters. Hom to Gleason. September 6. 1994. November 10. 1994. and February 23.1996.
3 The changes in the November 23 submission were purportedly to incorporate revisions based on Staff comments

(Letter. Ellis to Bemero) and on March 3 to consolidate additional SFC functions and responsibilities.
• Board Memoranda and Orders. October 14. 1994. and June 9, 1995 (unpublished).
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Any person whose interest may be affected by a proceeding under Subpart
L may file a request for hearing. 10 C.F.R. § 2.l205(a). However, a request
for a hearing filed by a person other than the licensee must describe in detail
"[t]he requester's areas of concern about the licensing activity that is the subject
matter of the proceeding." 10 C.F.R. § 2.l205(d)(3). In ruling on a request for a
hearing, the Presiding Officer "shall determine that the specified areas of concern
are germane to the subject matter of the proceeding." 10 C.F.R. § 2.1205(g). The
petition to intervene must be ruled upon, taking into account matters set forth in
section 2.1205(g). 10 C.F.R. §2.1205G)(3). An order granting a request for a
hearing or petition for leave to intervene may condition or limit participation in
the interest of avoiding repetitive factual presentations and argument. 10 C.F.R.
§ 2.1205(m). The Presiding Officer has the duty to conduct a fair and impartial
hearing according to law and has all powers necessary to regulate the course of
the hearing and the conduct of the participants. 10 C.F.R. § 2. 1209(a).
In the Order of October 14, 1994, which granted Intervenors' hearing request,
and the Order of June 9, 1995, the Presiding Officer limited the scope of
the hearing and specifically set forth the areas of concern which the parties
subsequently supported or opposed in written presentations.'
On February 23 of this year, the Staff accepted the license amendment, and
the organizational changes proposed by SFC were authorized. See Staff Letter
updating file, February 23, 1996.
The relevant arguments in support of the parties' positions, and the decisions
by the Presiding Officer with respect to them, are set forth below.6

DISCUSSION'
Management and Supervision of Contractors
Intervenors contend that SFC's preliminary plan for completion of decommissioning (PPCD), as submitted to the NRC, reflects that private contractors
would be utilized for major decommissioning projects. However, no information was presented in either the PPCD or the current amendment application on
the nature of the work to be performed or the management systems required to
provide information on contractor performance. A reduction in SFC personnel
S Stt Native Americans for a aeon Environment and Cherokee Nation's Brief (Intervenors' Brien and Earl
Testimony in Opposition to Sequoyah Miels Corporation's Ucense Amendment Application (Earl Testimony), and
Sequoyah Miels Corporation's Brief in Response to Intervenors' Brief (SFC Brien and Ellis Affidavit.
61ntervenors and SFC submitted motions for leave to file Reply Briefs and expert testimony. Although the
testimony is frequently repetitive, in !he interest of time, these motions are granted and, where cited, are referred
to as Intervenors' or Earl Reply and SFC or Ellis Reply.
7 The wrinen briefs and responses contain numerous references to NRC inspection reports and reviews which,
except as Ih:y relate to !he operations of !he current SFC management, are considered irrelev-.mt 10 the issues of
this proceeding.

292

and the magnitude of the work to be undertaken suggest, in Intervenors' view,
that SFC will rely heavily on contractors in decommissioning. See Intervenors'
Brief at 17; Earl Testimony at 29-32.
The Licensee responds that SFC is not relying extensively on contractors,
with their use being limited to activities customarily performed at the facility,
such as consulting, land surveying, well drilling, and fertilizer distribution. See
SFC Brief at 18; Ellis Affidavit at 8, 14-15.
Intervenors argue, in reply, that SFC provides no evidence that its management structure is adequate to supervise existing levels of contractors, let alone
any increase, and that its PPCD provides illustrations of "weak" project planning
capabilities, such as not providing a breakdown of contractor tasks, number of
contractors required, and supervision information. They also contend that prior
inspection reports show a lack of strong project planning efforts. See Earl Reply
at 16-17.

Decision
SFC's application makes no reference to the utilization, supervision, or responsibilities of private contractors. See License Application, Hearing File. No
judgment can be made on the basis of the facts in evidence that the amendment
raises a deficiency at this point in SFC's decommissioning mode. The proposed amendment is intended to reassign basic responsibilities among a fewer
number of employees for performing a diminishing number of activities pending the submission of the Licensee's final decommissioning completion plan.
The allegations of Intervenors concerning the responsibility of management in
monitoring private contractor work at the site may be validated during future
decommissioning operations at the facility. However, no conclusion may be
reached now concerning such a happenstance. The Licensee has testified, without challenge, that the role of contractors at the present time is limited to routine
activities. Not demonstrating a regulatory necessity for referencing the utilization of private contractors in SFC's ongoing work, the issue must be resolved
in the Licensee's favor.

Oversight of Reporting Requirements on Safety and
Environmental Work
Intervenors allege that, in the proposed amendment, SFC's Director of Regulatory Affairs assumes responsibility for the quality assurance (QA) function over
the Health, Safety, and Environmental departments. This, it contends, presents
a conflict of interest with the Director having audit duties over operations in
departments he regularly supervises. See Earl Testimony at 50-51.
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SFC answers that the Director of Regulatory Affairs has been responsible
for the auditing function prior to the amendment under consideration. It
contends that section 2.8 of the proposed changes protects against any conflict by
having General Atomics (GA) perform audits of operations under the Director's
jurisdiction. And to provide further protection against conflicts, the Director is
authorized to provide additional audits by independent sources if needed. See
Ellis Affidavit at 22-23. Intervenors argue, in rebuttal, that a conflict is presented
by the Director having authority to decide whether an audit wiII, in fact, take
place and to determine the areas to be audited. See Earl Reply at 27-28.

Decision
The Licensee has instituted an audit procedure that insulates the Director,
Regulatory Affairs, against conflicts by providing a periodic audit by GA
with additional audits to be performed by outside sources as requested. It is
evident that when such audits occur, they wiII not be performed by individuals
supervised by the Director. That is the dividing line that immunizes against the
type of conflict envisioned by the Intervenors' concern. No grounds exist here
to justify disapproval of the license amendment.

Qualifications of Health and Environmental Protection Positions
Intervenors allege that a "high turnover" in SFC personnel and increased ''reliance" on contractors calls for a premium to be placed on training requirements
but that the position responsible for managing and certifying training, the Technical Training Coordinator, is being eliminated by the proposed amendment.
Further, the sole duty of the Manager, Health and Safety. to whom training duties
are being transferred. appears to be one of merely documenting that adequate
training has been conducted. Additionally, Intervenors claim, the Manager's
predecessor had to have 3 years of experience in training and development but
none is required of the Manager. See Earl Testimony at 51-52.
The Licensee avers that training requirements at its facility have been reduced
with fewer staff on board and also simplified with fewer tasks, with training
basically limited to radiation protection and industrial safety. On the question
of experience, the Manager, Health and Safety, has helped develop the current
training program - rated a "programmatic strength" by the NRC in 1994
- and conducted several training courses at the facility. Also, Licensee
asserts, the Manager has a Masters degree in health physics with 8 years of
industrial experience in the field. Finally, it notes, the training program is
the Manager's responsibility, and his documentation of course completion is
adequate certification that it has been conducted. See Ellis Affidavit at 23-24.
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Intervenors contend that having fewer employees does not require less of a
training effort and, although no obligation exists that a certificate of training
completion be issued, SFC's license does require that the training be certified.
See Earl Reply at 14-15,28-29.

Decision
With respect to an alleged inappropriate reduction in the qualifications of
these positions, the facts verify that the position of Training Coordinator has
been abolished in the proposed license amendment and the responsibilities of
that position transferred to the Manager, Health and Safety. It is uncontested that
the incumbent of that position has an exceptional training background and has
previously conducted training courses. We do not subscribe to the Intervenors'
proposition that, even with substantially fewer employees, the same level of
training resources are required, nor do we, in light of the limited activities to be
performed, evaluate the training requirements to be imposed here as burdensome
or complicated. Certainly, they are far less than the period when SFC was in an
operating mode. Accordingly, it cannot be said on the basis of the evidence, that
there is a deficiency in .training requirements called for by the license amendment
or that the Intervenors have successfully carried the argument on an inappropriate
reduction in qualifications here. The Presiding Officer finds that the Licensee
has carried its burden of proof on this issue.

Description of Critical Safety and Environmental Functions
Intervenors allege that a number of safety and environmental functions have
incomplete and unclear descriptions in the proposed amendment. These involve
staff positions responsible for audits, a number of unlisted manager positions
under the Director, Decontamination and Decommissioning (Director, D&D),
unauthorized positions on the Plant Safety Review Committee (PRC), and
designee to act as Chairman of that committee, and a Project Supervisor, a
safety-related position, whose description, qualifications, and line of support
are unspecified. The testimony cites Regulatory Guide 3.55, § 2.2, as requiring
license applicants to describe minimum requirements for safety-related positions.
See Intervenors' Brief at IS, 17-18; Earl Testimony at 52-56.
The Licensee claims that, in view of the limited nature of authorized
decommissioning activities under the license, only the Director, D&D, is
required to handle that position's responsibilities, and no plan is contemplated
to employ additional managers. SFC states that the PRC is composed of
senior facility managers with safety roles, but the President, who has overall
responsibility for the plant's safe operation, is being provided the authority to
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make additional assignments if assistance is required by the Committee. The
license assigns authority to the President to fill safety-related positions. The word
"designee" was added by the amendment to provide someone to fill the role of
Chairman in the President's absence. And the Project Supervisor is a position
carrying no safety responsibilities. See Ellis Affidavit at 24-26. Finally, SFC
states that Regulatory Guide 3.55 is guidance only, and is written for operating
facilities seeking license renewal.
Intervenors argue that the workload of the Director, D&D, is too heavy for a
single person and the Licensee has failed to provide enough information regarding the responsibilities of that office and how its duties would be distributed
among subordinates. Also, SFC provides no justification for the President's
proposed authority to appoint additional members to the PRC even though they
hold no safety-related position. Additionally, the current license does not permit
the President. to appoint some nonmember of the PRC to serve in his place as
Chairman. And finally, it is stated that, since the SFC testimony lists for the
first time the Chief Executive Officer as part of SFC's management organization,
the responsibilities and relationship of that office to other positions should be
described in the application. See Earl Reply at 30-3 I; also, Ellis Affidavit at 5.8
In reply, SFC states that the purpose for referring to the Chief Executive
Officer was to identify the number of employees on SFC's payroll and not to
indicate that the position has safety-related responsibilities, which it does not.
By providing for a "designee" to be appointed to the PRC, the amendment was
merely attempting to clarify the wording on the license, which is silent on who
may serve as Chairman in the President's absence. The Licensee argues that the
President, who is responsible for the overall safety of the plant, should have the
authority to select additional members for the PRC as well as designate someone
to act as Chairman in his absence. See Ellis Affidavit at 6.

Decision
Intervenors' allegations challenging the description of critical safety and
environmental functions embrace a number of assumptions, the validity of which
has been vitiated by SFC's responses. No subordinate employees are intended
to help carry out the responsibilities of the Director, D&D; the Chief Executive
Officer position is not safety-related; the necessity of having someone preside
as Chairman of the PRC in the President's absence requires some indication of
that intention in the license; and finally, it cannot be successfully averred that
the President of the corporation who carries ultimate responsibility for the safety

BIn several pages of Intervenors' Reply (at IS-18) and the Ellis Reply (at 7-9). arguments are made concerning
Mr. Ellis' prior occupation and record at the Hanford Purex plant The Presiding Officer does not believe that
this matter is relevant to the issues delineated in this case and accordingly disregards the matter herein.
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of the facility should be unable to make additional appointments whenever the
PRC - which serves an important function - may need specialized assistance.
The Licensee prevails on this issue.

Compliance with Regulatory Timing Requirements
in Decommissioning
Intervenors state that Commission rules require the submittal of the Licensee's
final decommissioning plan by September 15, 1995, and, unless a schedule
change is requested and approved, the completion of decommissioning within
2 years of approval of the decommissioning plan. The contention is that SFC
neither requested nor had approved a decommissioning schedule extension. As
a consequence, Licensee's proposed management and organizational structure
will be inadequate to meet decommissioning deadlines and the schedule for
completion of decommissioning will be delayed.
According to Intervenors, the Timeliness-in-Decommissioning Rule (10
C.F.R. § 40.42) injects considerations of time and efficiency into the agency's
evaluation process. Except for NRC approval of SFC submitting its site characterization plan (SCP) late to conform to an Environmental Protection Agency
(EPA) schedule date, the argument is that there has been no approval of any
other time change in the decommissioning schedule. Intervenors argue that SFC
is already 2 years behind the Timeliness-in-Decommissioning Rule date.
Related to this contention, Intervenors assert that an efficient and effective organization requires full-time directors and managers in key positions. However,
SFC's application does not provide essential information for the assessment of
time burdens imposed on key safety positions. Instead, it appears that SFC is
assigning one of its most critical positions, Director, D&D, to part-time status.9
Due to the large workload and responsibilities of that position, where four positions with substantial duties have been combined into one, it is inappropriate,
in Intervenors' view, to treat that position as part-time. Its employment status,
whether full- or part-time, should be set forth explicitly in the license application.
Intervenors also contend that substantial responsibilities of several other
functions have been consolidated in the new position of Manager, Health and
Safety. This, without apparent consideration of whether the workload can be
handled in a timely manner. This position, among other duties, they assert,
carries training program responsibilities, the effective performance of which
is unclear due to the lack of demonstrated training experience. Consequently,
Intervenors conclude, the Licensee's amendment fails to demonstrate that its

9 Letter. Axelrad to Curran. March 6. 1995.
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proposed organization and management structure has the manpower resources
to conduct its decommissioning timing responsibilities, and must be rejected.
See Intervenors' Brief at 6-13; Earl Testimony at 12-29.
The Licensee argues that its decommissioning schedule is irrelevant in this
proceeding but that SFC is operating with an NRC-approved schedule under
the rule. It cites correspondence from the NRC as substantiating the approved
schedule. See Ellis Affidavit, Attach. 8. The schedule, it claims, calls for the
submission of the Plan for Completion of Decommissioning (PCD) 6 months
after NRC approval of a site characterization report, or approximately late 1996.
Stating that its proposed amendment deals with organization and not staffing
levels, SFC contends that the only relevant questions are whether the proposed
organizational structure satisfies NRC's regulatory requirements and whether
managers performing safety-related functions are appropriately specified.
With respect to the near-term activities at the SFC facility, the Licensee
alleges that management responsibility has been delegated to two officials and
characterizes the activities for which they are responsible as "easily manageable"
and "routine." It asserts further that contract support would be solicited if SFC's
workload increases or additional expertise is required. Licensee concedes that
the functions previously assigned to several individuals have been assigned to
single persons but claims that the responsibility of SFC's President (Ellis) who
also serves as Director, D&D, and that of the rest of the organization, will be
reevaluated as part of the final PCD when the scope of its decommissioning
effort and activities is fully determined. The Licensee argues that it would
be irresponsible and inefficient for assignments that can be carried out on a
part-time basis to be allocated for full-time assignments. In connection with
Intervenors' comments on the Manager, Health and Safety, SFC states that the
workload and training responsibilities of that office have been lessened as a
result of the decrease in activities and personnel at the site. See SFC Reply at
8-14; Ellis Affidavit at 6-14.
Intervenors concede that, in practical terms, NRC has permitted a delay
in SFC's decommissioning scheduling by not timely approving a draft SCPo
However, they assert that the delay in submitting a PCD must be judged against
SFC's new proposed submittal date of late 1996. Further, they contend that
SFC has not committed itself to complete decommissioning within 24 months
of NRC's approval of the PCD, which violates the regulations in 10 C.F.R.
§40.42(f)(4)(iv). Intervenors assert that SFC plans a completion date of 2004,
four years after the proposed approval date of the PCD.
With regard to the part-time positions issue, Intervenors argue again that
unless key positions are explicitly stated as full- or part-time, it is impossible
to evaluate whether the proposed organization is capable of handling the
workload associated with the regulatory requirements of 10 C.F.R. §40.41. See
Intervenors' Reply at 9-11.
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Licensee's Reply restates that, despite Intervenors' claim to the contrary,
NRC has approved a change in its decommissioning schedule. The brief
argues that no regulatory requirement exists on specifying full- versus parttime employment, but the performance of functions of safety-related positions
by qualified individuals is required, and that satisfying such a requirement can
only be confirii,ed by NRC inspections. See Licensee Reply Brief at 3-4; Ellis
Reply Affidavit at 1-4,5.

Decision
The arguments alleging noncompliance with regulatory decommissioning
timing requirements are confusing and seemingly disparate. Summarized, they
can be stated as follows:
1. SFC has not had an NRC officially approved schedule extension change
to complete decommissioning although the agency, in fact, endorsed a
change by not timely approving an SFC draft SCPo
2. SFC violates 10 C.F.R. § 40.42(f)(4)(iv)Hl in its proposed deadline of
2004 for decommissioning completion as it has not obtained a schedule
extension approval.
3. In order to comply with regulatory timing requirements for decommissioning and the protection of health and to minimize danger to life or
property, it is essential for SFC to designate which of its positions are
part-time. Its failure to do so makes it impossible to evaluate whether
SFC's proposed organization can handle its work responsibilities to meet
timing requirements.
Although the parties have a conflict on the current approved schedule for decommissioning, it is not clear how that schedule is relevant to the evaluation of a
proposed amendment dealing with organizational changes. The issue of concern
raised by the Intervenors and relevant to the subject matter of this proceeding is
whether the Licensee's proposed organization violates regulatory requirements.
The regulations cited by Intervenors (10 C.F.R. §§40.41 and 40.42(g)(4) and
(h» deal with the terms and conditions of materials licenses; the expiration and
termination of those licenses; and the decommissioning of sites, buildings, and
outdoor areas. Although provisions of section 40.42 are concerned with the
submission and completion of decommissioning plans, it is silent with respect
to questions concerning the capability of personnel to implement and complete
decommissioning, the employment of full-time or part-time personnel, or requirements to maintain an organizational structure and staffing levels to meet
. specific time periods for completion of decommissioning. In connection with

IOThe Presiding Officer believes that the correct citation here is section 4O.42(g)(4) and (h).
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decommissioning schedule deadlines, the regulations provide for changing timing schedules for the submittal· and completion of decommissioning. A recent
Staff status report reflects an agency determination that the submittal of the
PCD will not occur prior to late 1997 rather than 1996. 11 Based on this information and the evidence submitted, no significant challenge has been raised to
regulatory timing requirements concerning decommissioning, and this issue is
accordingly ruled on in the Licensee's favor.

Quality Assurance Program
Intervenors assert that an adequate and effective quality assurance (QA)
program is jeopardized by the proposed license amendment at the Licensee's
facility. It claims that the changes in SFC's operation will not ensure the safe
handling of existing radioactive and toxic materials or avoid contaminating the
environment. Through deleting a requirement for an internal audit function and
assigning the primary QA function to SFC's parent organization, GA, Intervenors
contend that the proposed application undermines the QA system's checks
and balances and the comprehensiveness and independence of the program.
Additionally, Intervenors assert that written procedures are not available that
limit SFC's ability to conduct additional audits on an "as needed basis." The
brief cites these changes as violating a "principle" from NRC's Timeliness-inDecommissioning Rule (59 Fed. Reg. at 36,032) that QA programs governing
operations equally apply to decommissioning. Intervenors contend that the
technical precision required for preparing SFC's site characterization report and
the ongoing work at the facility, although reduced in scope, calls for an adequate
and effective QA program to ensure that employees are following health and
safety requirements.
Basically, Intervenors assert that the independence of SFC's auditing processes is undermined by placing responsibility for the QA function with the
Director, Regulatory Affairs, who has operating responsibilities, and GA, which
has operational and conflicting responsibilities of its own. The elimination of
internal audits dispenses, Intervenors contend, with a system of checks and balances for a review of GA's auditing work. Having GA perform its auditing
function on a quarterly basis demonstrates a substantial downgrading of SFC's
QA program. Finally, Intervenors argue that GA is engaged in another litigation
involving the NRC and is attempting to distance itself from SFC in that proceeding. This creates a conflict with GA simultaneously having responsibility for

11 See Staff Response to Presiding Officer, May 7, 1996. In correspondence to the Presiding Officer on May
27, 1995(6), a representative or NACE, one or Ihe two Intervenors in Ihe proceeding, challenges Ihe stafr's
schedule infonnation. No notice of appearance having been provided by Ihat individual, Ihe substance of Ihat
correspondence has not been considered herein.
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auditing under the proposed SFC amendment. See Intervenors' Brief at 13-15;
Earl Testimony at 32-50.
The Licensee asserts that, for QA purposes, no large quantities of radioactive
or hazardous materials exist at the site, as Intervenors contend, and even the
emptying of the site's pools has been deferred until the final PCD is approved.
Although SFC claims that there are no regulatory requirements or guidance on
QA for a site in a decommissioning mode, nevertheless, the provision for GA
and additional independent audits, if needed, meets the regulatory criteria of
Regulatory Guide 3.55. The Guide merely provides guidance and calls for the
performance of audits and inspections pursuant to a written plan by people not
responsible for production activities. SFC contends that GA's audits satisfy this
requirement, that SFC is implementing an effective QA program tailored to the
company's ongoing activities, and that no inspector's reports have cited its QA
program for any deficiencies.
In regard to the independence issue, the Licensee asserts that there is no
regulatory requirement that internal and external audits must be conducted during
decommissioning and the current level of activity at the site does not warrant
an internal audit function. The audit function performed by GA under the
license has been retained in the amendment and, again, GA has been directed
to perform audits of areas and departments responsible and reporting to the
Director of Regulatory Affairs. If additional audits are needed, the Director
of Regulatory Affairs will arrange to have them performed by an independent
auditor. Referring to a recent inspection report on August 9, 1995, the Licensee
claims that the NRC Staff characterized the oversight of the SFC as evidenced by
audits as adequate. SFC regards the argument questioning GA's independence
within its own organization an irrelevant concern.
On the challenges asserted to comprehensiveness and downgrading of the QA
program by quarterly audits, SFC contends that no necessity exists for GA to
be available on a daily basis. SFC's other resources, it claims, routinely handle
daily inspections. It states that an NRC 1994 inspection report cited the audit
plan and audits at the site as appearing to be very comprehensive. Admitting
that there had been some previous confusion regarding lines of reporting due to
changes in personnel, the present function,s and responsibilities, SFC contends,
remain basically unchanged and all activities and responsibilities are assigned to
SFC personnel who meet license qualifications. It states that the fact that GA is
continuing the audit function that it holds in the current license evidences the fact
that GA's position in another proceeding is unrelated to its audit responsibilities
for the SFC.
The Licensee contends that the workload associated with audits and the QA
function is not heavy for the limited activities currently taking place. It asserts
further that the noncompletion of written procedures referred to by Intervenors
involved SFC in an operating mode, not its current decommissioning one. SFC
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decided not to complete those procedures and has not been cited by the NRC for
a failure or lack of appropriate procedures in its QA. SFC cites section 2.8 of the
license application as requiring GA to audit the Director, Regulatory Affairs, and
as also authorizing the Director to direct the performance of additional audits
of functions under his responsibility. See SFC Brief at 14-16; Ellis Affidavit at
15-23.
Despite the lack of a regulatory requirement on audits, Intervenors contend
that the Board ["Presiding Officer"] can impose conditions when health and
safety protection concerns require it. Alleging that there still may be activities
involving radioactive materials, Intervenors contend that the spotty operating
history of SFC requires frequent QA oversight.
They allege that the EPA has imposed stringent QA requirements on SFC, and
Intervenors find it difficult to understand, therefore, how the Licensee would not
need internal audits. The Intervenors claim that GA's auditing role is not clearly
outlined by the License amendment and insist that the Director of Regulatory
Affairs has a conflict in being able to decide on additional audits over areas
in which he has program responsibility. See Intervenors' Reply at 11-14; Earl
Reply at 18-27.
In the Licensee's view, a quarterly audit program conducted by GA and
backed by selected independent audits is sufficient for the current level of limited
activities at SFC. The QA program is not being degraded and it satisfies EPA
and NRC requirements. SFC argues that other proceedings that GA is involved
in are irrelevant to this proceeding and no one has previously challenged GA
handling the QA function under SFC's current license.
According to the Licensee, the Intervenors are seemingly confused and are
mistaken in referring to SFC as discontinuing its internal QA program. Internal
inspections, SFC states, are still being performed on quality control functions
and only internal QA audits have been eliminated. NRC's inspection program
has not identified any of the problems cited by Intervenors. Finally, the Licensee
asserts that the authority of the Chairman, who has overall responsibility for the
plant's safety, is not limited by the license from designating someone to serve
in his place or to appoint additional members to the PRC. See Licensee Reply
Brief at 5-6; Ellis Reply Affidavit at 4.

Decision
Intervenors challenge the amendment application as undermining the checks
and balances of the Licensee's QA program as well as its quality and independence. It argues that making GA's audit function the responsibility of the
Director of Regulatory Affairs, who has operating supervisory authority, and
eliminating internal audits presents a conflict of interest, dispenses with a check-
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and-balance system, and removes any method of validating GA's auditing performance.
It cannot be demonstrated that a licensee in a decommissioning posture where
its activities are greatly decreased requires the same level of resources as in an
operating mode. That is the case here where unchallenged testimony shows an
overall personnel reduction from 350 at the peak of SFC's operations to less than
30 currently. 12 As resources and activities decline, similarly will the QA effort to
which it applies. Since GA has been performing its audit responsibilitir.s while
in a decommissioning stance and no one has produced evidence of current QA
deficiencies being cited by NRC inspectors, it is impossible to conclude that
SFC's QA audit procedure has any basic flaws at this point in time.
In view of its decreased activities, a successful challenge cannot be made that
NRC has a requirement for an internal audit function at present. We need not
debate the issue of a regulatory requirement for QA during decommissioning
since the QA function, although lessened, is being performed here. No
substantial challenge has been made to SFC's arrangement to have GA continue
the QA function it has performed previously or the additional independent audits
whenever needed to review GA's work or other activity. The fact that the
authority to request such additional audits rests with a person who has authority
over the areas to be audited does not, in and of itself, represent a conflict of
interest. Nor is the independence of SFC's QA program threatened by the
utilization of GA as an outside auditor. That company has been exercising the
same responsibility for years without any regulatory challenge to its independent
performance.
In light of the present level of activity, Licensee's QA effort appears at this
stage as adequate. And lack of independence or conflict of interest cannot be
successfully claimed where GA's QA work is deliberately interposed between
the Director, Regulatory Affairs, and the departments supervised. Further, it
cannot be maintained that the question of GA's independence within its own
organization is relevant to this proceeding. If the Intervenors' argument that GA
is trying to distance itself in another proceeding from SFC is correct, one can
only conclude that a willingness to continue an audit function with the same
company is an odd way to demonstrate that fact. It is difficult to understand
how SFC's QA effort, at this limited stage of its decommissioning activity, can
be reviewed as deficient. At a time when the PCP is forwarded for approval to
the agency and the effort to dispose of contaminated materials is clarified, the
QA program can be screened with more pertinency than it can under the present
state of affairs. It should be noted that the Staff now requires SFC to review
its staffing levels and qualifications whenever there is a change of activities at

12 Ellis Affidavit at II.
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the facility, and there is a requirement that such reviews will be made available.
See Amendment of SFC License, Weber to Ellis (Feb. 21, 1996).
Legal Argument

The Intervenors claim that section 103 of the Atomic Energy Act (Act)
and 10 C.F.R. § 40.3 of the Commission's regulations control the issuances of
licenses to conduct activities with radioactive materials. The Staff ordinarily
issues requested licenses, but in this case, it is asserted "because a hearing
was requested by the Intervenors, the authority to issue a license rests with
the Licensing Board." Intervenors' Brief at 2-3. Intervenors cite 10 C.F.R.
§ 2.104(d)(3) as support for this proposition. Id. at 3.
Intervenors argue that NRC Staff inspectors, acting on behalf of the agency,
acquiesced in the unilateral organizational changes made by SFC prior to
obtaining licens'ing authority to do so. This violated section 189a of the Act
and abrogated Intervenors' hearing rights. From this argument, Intervenors
conclude, the Presiding Officer should decline to exercise his authority to
consider a license amendment application as a 'yait accomplis." Instead, SFC's
license application should be denied; the Presiding Officer should order SFC to
restore the staffing and management organization as they existed prior to April
1993; and the Presiding Officer should refuse any further license amendments
"implemented prior to receiving approval from the NRC Staff or the Board [sic],
as appropriate." Id. at 5.
In its Reply Brief, SFC counters that Intervenors have relied upon the wrong
provisions of both the AEA and NRC regulations. SFC claims that the provisions
cited for support refer exclusively to the licensing of nuclear reactors and fuel
reprocessing facilities. According to SFC, section 103 of the Act is not relevant
to a source materials licensee "which is subject to NRC jurisdiction under
Section 62 of the AEA (42 U.S.C. § 2092) and licensed under 10 C.F.R. Part 40."
SFC Brief at 3. SFC argues that 10 C.F.R. § 2.104(d), upon which Intervenors
rely, is applicable to production and utilization facilities under Part 50 and only
to antitrust questions, neither of which is a concern in this proceeding. The
Intervenors, SFC contends,' ignore the provisions of 10 C.F.R. § 2.1205(1) where
"the staff retains its authority to act upon the pending application notwithstanding
the granting of Intervenors' hearing request." Id. at 4.
As to the substance of Intervenors' argument that many of the administrative
changes requested by the Licensee's amendment request are already a fait
accompli, SFC answers that all the individuals assigned to decommissioning
responsibilities are fully qualified for those positions under the current SFC
license, and therefore, SFC is meeting its regulatory responsibilities. SFC states
that Intervenors have failed to identify any regulatory requirements concerning
the assigning of more than one position to a single individual. Id. at 5. SFC
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further argues that Intervenors' requests - that the Presiding Officer decline to
consider the amendment application, that the application be denied, and that the
staffing levels be returned to the April 1993 level-;- are, except for denying the
application, beyond the scope of the Presiding Officer's authority. According to
SFC, that authority is limited to the resolution of the admitted areas of concern
in determining whether the pending application should be granted, denied, or
conditioned. [d. at 6.
SFC also argues that Intervenors have not been denied their hearin8 rights
under the AEA. It states that under the provisions of 10 C.F.R. Part 2, Subpart
L, a hearing on a materials license can be held before or after the issuance of the
license, depending upon the circumstances of the hearing request. SFC cites,
for an example, if the Federal Register notice of a licensing action has not been
published, a hearing on the issuance of a license or license amendment can be
requested until the earlier of 30 days after the requester receives actual notice
of the NRC action granting an application or 180 days after such action. [d. at
7, citing 10 C.F.R. § 2.1205(c)(2).
In their Reply Brief, Intervenors agree that they inappropriately relied on
section 103 of the AEA in their earlier written presentation. See Intervenors'
Reply. However, they point to language in section 62, cited by SFC, that
carries "even more explicit prohibition than § 103 against the conduct of
unlicensed activities." [d. at 1. Again Intervenors argue that changes in the
management structure at the SFC facility "in the absence of prior staff approval,
required SFC to wait for the Board's ruling that the amendment was lawful and
reasonable before it could implement the proposed license amendment." [d. at
3. Intervenors question the validity of 10 C.F.R. § 2. 1205(a)(1) under section
189(a) of the Act. Intervenors state that section 189(a)(2)(A) of the AEA (which
clearly enunciates "construction and operating licenses") "applies to all licenses
issued under Chapter 23 of the U.S. Code" and further presumes "all hearings
on license amendments which are offered under § 189(a) of the AEA will be
held prior to the issuance of the license amendment unless they are subject to
a no significant hazards determination." [d. at 3-4. The Board has an interest
in seeing that the integrity of its adjudicatory process is respected, Intervenors
say, and in the absence of formal licensing approval from the NRC staff, SFC
is required to wait for the Board's resolution of the pending hearing request
before implementing those changes. [d. at 5. The Licensee's Reply alleges the
inapplicability of the "no significant hazards" determination of section 189(a) to
materials licensees.
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Decision

There are substantial flaws in Intervenors' legal arguments. Notwithstanding
the Intervenors' beliefs, a Presiding Officer does not have the authority to
issue a license or license amendment. That authority is solely the province
of the Staff. The Presiding Officer's duty is to determine whether or not
challenges to the license amendment application and the granting of the license
by the Staff are against either statutory or regulatory law. In its Reply Brief,
the Licensee has set forth the relevant provisions of the law and regulations
governing materials licensing. Summarized and as they pertain to the matters
raised by the Intervenors, they are:
1. The Presiding Officer is limited in this case to a determination that
the license application be granted, denied, or conditioned. Declining to
consider the present license application on the basis that it :tlready has
been implemented is a matter beyond the scope of his authority.
2. The regulations in Subpart L make clear that a hearing can be held before
or after the issuance of a materials license. See 10 C.F.R. § 2.l205(c)(2).
3. None of the provisions of the Atomic Energy Act and NRC's regulations
cited by Intervenor!"> have been violated through the commencement of
this license amendment proceeding.
It should be noted that the legal challenges to this proceeding have not been
raised prior to the written presentation of Intervenors' case. In its request for
hearing, the right to a hearing was based on the substance of the amendment
and contesting "the adequacy of SFC's management organization to provide
adequate protection of petitioners' heath and safety. . . ." Although the basis
of Intervenors' legal arguments have been considered, a determination could be
made that such contentions are outside the scope of this proceeding. Procedural
irregularities in the manner in which managerial and administrative changes
have taken place prior to the granting of a license amendment, as alleged by
Intervenors, are reachable by recourse to the provisions of 10 C.F.R. § 2.206.
That procedure authorizes the questioning of Licensee activities through a
petition to the NRC's Executive Director for Operations and the issuance of
an enforcement order to havt: protested irregularities stopped.
In light of the foregoing, and based on the complete record of this proceeding,
the Presiding Officer concludes that Intervenors have not demonstrated or proven
any deficiencies in the Licensee's proposed amendment at this time.
ORDER

On the basis of the presentations and evidence submitted, and in consideration
of the opinions and conclusions set forth herein, it is ORDERED that
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1. The issuance of an Amendment dated February 21, 1996, to Sequoyah
Fuels Corporation Materials License SUB-IOIO is sustained.
2. In accordance with 10 C.F.R. § 2.1251, this Initial Decision will constitute the final action of the Commission within thirty (30) days after the date of
issuance, unless any party petitions for Commission review in accordance with
10 C.F.R. § 2.786, or the Commission takes review sua sponte. Any other party
to the proceeding may file within ten (10) days after service of a petition for
review, an answer supporting or opposing Commission review.
James P. Gleason, Presiding
Officer
ADMIMSTRATIVEJUDGE
Rockville, Maryland
June 21, 1996.
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Cite as 43 NRC 309 (1996)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF ENFORCEMENT

James LIeberman, Director

Docket Nos. So-S28
So-S29
So-S30

In the MaHer of

ARIZONA PUBLIC SERVICE
COMPANY
(Palo Verde Nuclear Generating
Station, Units 1, 2, and 3)

June 3, 1996

With the exception of granting the request that the Nuclear Regulatory Commission (NRC) take escalated enforcement action against the Licensee, Arizona
Public Service" (APS) Company, the Director of the Office of Enforcement denies the requests set forth in the petitions dated May 12, 1993 (as supplemented
on May 28, 1993, October 26, 1993, and January 15, 1994), May 27, 1994
(as supplemented on July 8, 1994), and November 14, 1994, filed by Thomas
J. Saporito, Jr., Florida Energy Consultants, and Linda Mitchell (Petitioners).
The Petitioners requested that the NRC (1) initiate a proceeding pursuant to
10 C.F.R. § 2.202 to modify, suspend, or revoke the Palo Verde operating licenses; (2) initiate actions to immediately shut down Palo Verde; (3) issue
escalated enforcement action against the Licensee and/or Licensee management
personnel; (4) take immediate actions to survey Palo Verde employees to ascertain any chilling effect and discover any management actions effective in
limiting the chilling effect; (5) issue a notice of violation to APS for continuing to employ The Atlantic Group (TAG) as a labor contractor at Palo Verde;
(6) investigate alleged material false statements made by William F. Conway
and require that he be relieved of his duties; (7) investigate comments about
Mr. Saporito appearing in an APS letter dated August 10, 1993; (8) investigate
the termination of Joseph Straub; (9) initiate a "chilling-effect letter" to APS regarding Mr. Straub's termination; (10) issue an order requiring APS to bring the
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Palo Verde units to 0% power until APS can demonstrate that corrective actions
have been taken to obviate any inference of a hostile work environment at Palo
Verde; (11) issue a demand for information requesting specified information
from APS concerning the work environment at Palo Verde and the effect that
the employment of certain named individuals has on the work environment and
why the NRC should have confidence that the named individuals will comply
with NRC regulations; (12) take escalated enforcement action against TAG and
any of its employees found to have engaged in wrongdoing; (13) require APS
to provide Mr. Saporito a make-whole remedy for terminating him and failing
to rehire him; and (14) require actions by APS to abate and obviate the chilling
effect caused by the failure to provide employee protection for Mr. Saporito.
The Director has reviewed the Petitioners' requests and concerns and concluded
that the need for further action has not been substantiated. The reasons for the
partial denial are fully set forth in the Director's Decision.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

A petition was filed by Thomas J. Saporito, Jr. (Petitioner) in accordance
with 10 C.F.R. § 2.206 on May 12, 1993. The petition requested that the
NRC: (1) institute a show-cause proceeding pursuant to 10 C.P.R. § 2.202 to
modify, suspend, or revoke Arizona Public Service (APS) Company's operating
licenses for Palo Verde Nuclear Generating Station (Palo Verde); (2) initiate
actions to shut down Palo Verde; (3) take escalated enforcement action against
APS, including the issuance of civil penalties against APS and/or Licensee
management personnel at Palo Verde; and (4) survey Palo Verde employees to
gauge the chilling effect that may exist and whether the Licensee's actions were
effective in limiting the chilling effect. On May 28, 1993, Petitioner forwarded
a New Times article (May 26-June 1, 1993) to the NRC as a supplement to
this petition.' On October 26, 1993, Petitioner supplemented the May 12, 1993
Petition to include a copy of an October 23, 1993 discrimination complaint filed
by the Petitioner with the Department of Labor against APS and The Atlantic
Group (TAG). In the October 26, 1993 supplement, Petitioner reiterated his
earlier request for action and additionally requested escalated enforcement action
against TAG and against any of its employees who are found to have engaged
in wrongdoing.

'This article contains accounts of whistleblower retaliation by the Licensee against plant workers at p..!Io Verde.
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Another petition was filed by Petitioner on January 15, 1994. This petition,
which has been treated as a supplement to the May 12, 1993 Petition: (1)
reiterated the requests for escalated enforcement action against APS that were
made in the May 12, 1993 Petition; (2) requested that APS be required to provide
a make-whole remedy for Petitioner for terminating Petitioner and failing to
rehire him as a result of Petitioner's engaging in protected activities; and (3)
requested that APS be required to abate and obviate the chilling effect at APS
arising from the failure to provide the Petitioner with employee protections
afforded under 10 C.F.R. § 50.7.
As the bases for the May 12, 1993 request, Petitioner asserted that: (1) a
Department of Labor (DOL) Administrative Law Judge (AU) ruled that APS
discriminated against Petitioner (ERA Case No. 92-ERA-030);2 (2) the DOL
case is evidence that uthe Licensee appears to have violated numerous NRC
requirements regarding operation of the Palo Verde nuclear station; and (3)
Licensee managers have made questionable if not false statements to the NRC
regarding the emergency lighting at Palo Verde. Petitioner's October 26, 1993
supplement to the original petition bases the request for action on Petitioner's
October 23, 1993 complaint filed with DOL and the ruling in favor of Ms. Sarah
C. Thomas against APS. Petitioner's January IS, 1994 supplement to the original
petition bases the req~est for action on the admission by one of the witnesses
at the Petitioner's DOL hearing that the witness lied under oath, as evidence
of APS' intent to discriminate against Petitioner and that the discriminatory
treatment of Petitioner has caused a chilling effect on other employees at Palo
Verde.
Another petition was filed by Petitioner and Florida Energy Consultants
(petitioners) on May 27, 1994. This petition (1) reiterated the request for a
show-cause proceeding, and further requested that the NRC: (2) issue a notice
of violation against the Licensee for continuing to employ TAG as a labor
contractor at Palo Verde; (3) investigate alleged material faIse statements made
by William F. Conway, Executive Vice President at Palo Verde, during his
testimony at Petitioner's DOL hearing (ERA Case No. 92-ERA-030) and that, in
the interim, the NRC require that Mr. Conway be relieved of any authority over
operations at Palo Verde; (4) investigate the Licensee's statements regarding
Petitioner Saporito in an August 10, 1993 letter from Mr. Conway to NRC
Administrator, Mr. Bobby H. Faulkenberry, in which the Licensee said that Mr.
Saporito gave materially false, inaccurate, and incomplete information on his
application for unescorted access to Palo Verde so that, as a result of that event,
Petitioner Saporito lacks trustworthiness and reliability for access to Palo Verde;
(5) investigate the circumstances surrounding the February 1994 termination of

2 Saporito v. Arizona Public S~rvice Co.• 92-ERA-OJO (Recommended Decision and Order of May 10, 1993).
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Licensee employee Joseph Straub, a former radiation protection technician at
Palo Verde, to determine if his employment was illegally terminated by the
Licensee for having engaged in "protected activity" during the course of his
employment; (6) require that the Licensee respond to a "chilling-effect" letter
regarding the circumstances surrounding Mr. Straub's termination from Palo
Verde and whether any measures were taken to ensure that his termination did
not cause a chilling effect at Palo Verde; and (7) initiate appropriate actions
to require the Licensee to immediately conduct eddy-current testing on all
steam generators at Palo Verde, because the steam generator tubes were recently
subjected to cracking.
As the bases for these requests, Petitioners asserted that: (1) a show-cause
proceeding is necessary because the public health and safety concerns that
are alleged are significant and to permit public participation to provide NRC
with new and relevant information; (2) past practices of TAG demonstrate that
employees of TAG were retaliated against for having raised safety concerns
while employed at Palo Verde; (3) citations to testimony from transcripts and
numerous newspaper articles (appended as exhibits to the petition), demonstrate
that Mr. Conway's testimony is not credible; (4) statements in the August 10,
1993 letter are inaccurate and materially false and characterize Mr. Saporito as
an individual lacking trustworthiness and reliability for access to Palo Verde,
so that such negative characterizations have blacklisted him from continued
employment in the nuclear industry, which is all in retaliation for his raising
safety concerns about operations at Palo Verde, and thus, Petitioners ask that
these statements be rescinded; (5) an investigation into the termination of Mr.
Straub is warranted in view of the fact that the Licensee has engaged in similar
illegal conduct in the past where the NRC has required the Licensee to pay
fines; (6) Mr. Straub is entitled to reinstatement with pay and benefits pending
the NRC's investigation into his termination to offset any chilling effect his
termination had on the Palo Verde workforce; and (7) in addition to cooling
tower problems, the stress corrosion and cracking in the steam generators is a
recurring problem of which the Licensee is aware and which the Licensee has
failed to properly correct, so that the NRC should be concerned about proper
maintenance of safety systems and equipment there.
Immediate action with respect to item 7 of the May 27, 1994 Petition,
regarding eddy-current testing of the steam generators, was denied by William
T. Russell, Director, Office of Nuclear Reactor Regulation, in a letter to the
Petitioners dated July 26, 1994. The' nonimmediate portion of the request is
being addressed in a separate Director's Decision by Mr. Russell, and the issue
will not be discussed further here.
On July 8, 1994, Petitioners filed a supplement to the May 27, 1994 Petition
raising additional issues concerning technical matters unrelated to the issues
addressed in this Decision. The requests filed in this July 8, 1994 supplement
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are being addressed in the above-noted Director's Decision by Mr. Russell and
will not be addressed here.
Another petition was filed by Thomas J. Saporito, Jr., Florida Energy
Consultants, and Linda Mitchell (Petitioners) on November 14, 1994. The
petition requested that NRC: (1) issue a confirmatory order requiring APS to
reduce power at all Palo Verde units to 0% until APS can demonstrate corrective
actions for the alleged hostile work environment at Palo Verde; (2) issue a
demand for information to APS asking (a) why NRC should have confidence that
APS can operate Palo Verde in an environment free of harassment, intimidation,
and discrimination; (b) about the current duties and responsibilities of certain
listed employees, including whether any of those employees is currently involved
in NRC-licensed activities; (c) why the Commission should have confidence that
these employees will comply with NRC requirements; and (d) why the NRC
should not take action to prohibit the involvement of these employees in NRClicensed activities.
As the bases for these requests, Petitioners assert that: (1) DOL found that
Sarah Thomas was discriminated against by APS; (2) DOL found that Linda
Mitchell was discriminated against by APS; (3) DOL found that Thomas J.
Saporito, Jr., was discriminated against by APS; (4) these matters could have
been settled before adjudication by DOL; (5) other recent DOL complaints
by Straub and Irick are indicators that discrimination is the normal course of
business at Palo Verde; (6) Petitioner Linda Mitchell lives within 2 air miles
of Palo Verde and, therefore, has standing to intervene in a hearing before an
NRC Atomic Safety and Licensing Board (Board); (7) Petitioners Saporito and
Florida Energy Consultants have the requisite standing to intervene in a hearing
before a Licensing Board through Ms. Mitchell; (8) Petitioners are subject to
physical harm and loss of personal property in the event of a nuclear accident at
Palo Verde as a direct or indirect result of the hostile work environment fostered
at Palo Verde; and (9) a hostile work environment exists and is pervasive at Palo
Verde and is condoned and fostered by Licensee management.
II.

DISCUSSION

Due to the numerous requests and interrelated nature of the issues raised
and the bases
provided by Petitioners, the items raised in each of the petitions
/'
and their supplements described above have been considered together and are
described in one composite list below. The discussion that follows the list
is keyed to the numbers used to identify each request. The petitions and
supplements noted above request that the NRC:
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1.

2.
3.

4.

5.

6.

7.
8.

9.

10.

Initiate a show-cause proceeding pursuant to section 2.202 to modify,
suspend, or revoke APS' licenses to operate Palo Verde (May 12, 1993
Petition, request 1; May 27, 1994 Petition, request 1).
Initiate actions to cause the immediate shutdown of the Palo Verde
reactors (May 12, 1993 Petition, request 2).
Issue escalated enforcement action against Licensee and/or Licensee
management personnel at Palo Verde directly or indirectly responsible
for the safe and proper operation of Palo Verde (May 12, 1993 Petition,
request 3) and issue escalated enforcement action against APS for
discrimination against Petitioner Saporito, including providing a makewhole remedy for the Petitioner (January 15, 1994 Supplement to May
12, 1993 Petition, requests 1 and 2).
Take immediate actions to cause an exhaustive survey of employees
at Palo Verde to ascertain the scope and breadth of any chilling effect
and to discover what management actions were effective in limiting the
chilling effect (May 12, 1993 Petition, request 4), and require actions
by APS to abate and obviate the chilling effect caused by the failure to
provide employee protections for Petitioner Saporito (January 15, 1994
Supplement to May 12, 1993 Petition, request 3).
Issue a Notice of Violation to APS for continuing to employ TAG as
a labor contractor at Palo Verde (May 27, 1994 Petition, request 2)
and issue escalated enforcement action against TAG for discrimination
against Petitioner Saporito (October 26, 1993 Supplement to May 12,
1993 Petition).
Investigate alleged material false statements made by William F. Conway during his testimony at the hearing for DOL Case No. 92-ERA-030
and, in the interim, require that he be relieved of his duties (May 27,
1994 Petition, request 3).
Investigate the comments made in a footnote of APS' August 10, 1993
Letter to the NRC (May 27, 1994 Petition, request 4).
Investigate the circumstances surrounding the termination of Joseph
Straub by APS to determine if the termination was illegal (May 27,
1994 Petition, request 5).
Initiate a "chilling-effect letter" to APS requesting APS to respond
regarding Mr. Straub's termination and to describe what measures were
taken by APS to ensure that Mr. Straub's termination did not cause a
chilling effect at Palo Verde (May 27, 1994 Petition, request 6).
Issue a confirmatory order requiring APS to bring all Palo Verde units
to 0% power until such time as the Licensee can demonstrate corrective
actions to obviate any inference of a hostile work environment at Palo
Verde (November 14, 1994 Petition, request 1).
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11.

Issue a demand for information requesting that APS:
a. explain why NRC can have confidence that the environment at
Palo Verde is free of harassment, intimidation, and discrimination,
both in general and with respect to certain individuals.
b. describe the current employment duties and responsibilities of
certain named Licensee employees, including whether any of
those employees is now involved in NRC-licensed or -regulated
activities.
c. explain why NRC can have confidence that the named employees
will comply with NRC requirements.
d. provide information as to why the Commission should not prohibit the named employees from involvement in NRC-licensed
activities.
(November 14, 1994 Petition, request 2).

Requests for Action for Discrimination Against
Petitioner Saporito - Items 3 and 5
.
With respect to t~e portion of item 3 that requests enforcement action
against APS, Petitioner has based the request for civil penalties against APS
and/or its managers on violations of section 50.7 for denying Petitioner Saporito
employment at Palo Verde Unit 1 in 1992 based on his earlier involvement
in protected activities at Palo Verde. In fact, in a letter to NRC, dated
August 10, 1993, APS stated that, following a hearing before a DOL AU
concerning whether APS had violated section 210 (now section 211) of the
Energy Reorganization Act of 1974 (ERA) in denying the Petitioner employment
at Palo Verde (DOL Case No. 92-ERA-030), an APS supervisor admitted that he
discriminated against the Petitioner in denying him employment at Palo Verde
and falsely testified in the AU proceeding. The NRC Office of Investigations
conducted an investigation into the matter and concluded that the APS supervisor
discriminated against the Petitioner (01 5-93-023R). 01 referred its findings to
the Department of Justice (D01) for criminal prosecution. D01 pursued and
obtained a criminal conviction of the APS supervisor for discrimination in this
case. On March 7, 1996, the NRC issued a civil penalty in the amount of
$100,000 to APS (EA 93-159) and a Notice of Violation to the APS supervisor
(IA 96-015) involved in the violation of section 50.7 for failure to hire Petitioner
due to his earlier involvement in protected activities. Therefore, Petitioner's
request in item 3 for enforcement action has been granted.
With respect to the portion of item 3 that requests a make-whole remedy for
Petitioner, section 210 (now 211) of the ERA gives the Department of Labor
the authority to effect remedies for the complainant. The NRC has no such
authority. Therefore. this portion of the request in item 3 is denied.
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Item 5 requests escalated enforcement action against TAG for TAG's alleged
discrimination against Petitioner Saporito and further requests that a Notice of
Violation be issued against APS for continuing to employ TAG as a contractor
at Palo Verde. Petitioners based this request for enforcement action against TAG
on its alleged discrimination against Petitioner Saporito and based the request
for enforcement action against APS on the fact that past practices by TAG
demonstrate that employees of TAG were retaliated against for having raised
safety concerns while employed by TAG at Palo Verde.
Of the five complaints filed with the DOL against TAG for alleged violations of employee protection requirements at Palo Verde, four were filed by
Petitioner Saporito and were ultimately settled without the DOL finding any
discrimination. 3 On January 14, 1994, the NRC's Office of Investigations (01)
initiated an investigation of multiple allegations of Petitioner Saporito that TAG
had discriminated against Petitioner by refusing to hire him for additional employment and "blacklisting" him and that a TAG employee lied in testimony in
a DOL hearing. Following its investigation, 01 issued a report on November 8,
1995 (01 Case No. 2-94-003) in which it found that these allegations were not
substantiated. Accordingly, Petitioners' allegations of discrimination, "blacklisting," and false testimony by TAG with regard to Petitioner Saporito do not
appear to have merit and do not provide a basis for the NRC action against APS
and TAG that Petitioners request.
The complaint filed by another TAG employee involved a claim that TAG
violated its internal policy when a TAG supervisor divulged derogatory information about the complainant to a prospective employer. The DOL AU concluded
that discrimination occurred in that case (DOL Case No. 94-ERA-009) and the
NRC issued a Notice of Violation to TAG on January 8, 1996, for a Severity
Level III violation (EA 95-192).
While disputing the violation, TAG's February 6, 1996 response advised the
NRC that it was going to comply with the Secretary of Labor's order requiring
TAG to pay compensatory damages and attorney's fees. The response also
described the corrective steps taken by TAG, including: (1) the requirement
for a signed release from an employee before any information about hislher
personnel file can be given out; (2) a new limitation on types of personnel
information that can be given out; (3) training of company employees on the
requirements of section 211 of the Energy Reorganization Act; (4) training
of supervisors to emphasize the right and obligation of employees to maintain
an environment in which employees are encouraged to raise safety concerns;
3 The DOL Area Director specifically found no discrimination in two of the complaints (DOL ea..e No •. 93-ERA-

O4S and 93-ERA-(26) but the DOL had not yet ruled on the other two complaints (consolidated in DOL

Ca.~

No. 94-ERA-029) before the settlement of all complaints with respect to the Petitioner nnd TAG resulted in the
dismissal of the complaints. Case No. 94-ERA-029 Included the October 23. 1993 complaint that the Petitioner
submitted with his October 26. 1993 supplement to the May 12. 1993 Petition.
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(5) specific training for the supervisor involved in the case; (6) additional
correspondence from the President of TAG to its employees reminding them
of the company's commitment to a proper work environment; and (7) the
hiring of an individual as TAG's Manager of Quality Assurance who had won
a section 211 whistleblower complaint against another employer. The Staff
has concluded that Petitioners have failed to provide information that would
show that TAG retaliated against its employees and that, with regard to the one
violation of employee protection requirements that was substantiated against
TAG, considerable improvement and corrective actions have been implemented
by TAG. Moreover, it is not a violation to utilize a contractor that has been
involved in past violations. In short, there is no basis to justify further
action against TAG at this time and no basis to take action against APS for
employing TAG.4 Petitioners' request for additional enforcement action beyond
that described above is, therefore, denied.

Requests for Action for Discrimination Against
Joseph Straub -Item 8
With respect to item 8, which concerns the Petitioners' request for an
investigation of the circumstances concerning the termination of Joseph R.
Straub by APS, I note that of the two complaints filed by Mr. Straub with
the DOL concerning his termination by APS, the DOL AU dismissed Case No.
95-ERA-OIQ-5 on February 23, 1995 without action, finding that its issues were
inextricably intertwined with those of Case No. 94-ERA-037 and, in 94-ERA037, the AU concluded on October 6, 1995, that Mr. Straub had not established
a prima facie case of discrimination. 6 In fact, the DOL AU found that Mr. Straub
was not credible in his assertions of discrimination or the presence of a hostile
work environment at Palo Verde. The AU recommended that the complaint be
dismissed and, in an order issued on April 15, 1996, the Secretary of Labor
concurred, dismissing Mr. Straub's complaint. Considering the Secretary of
Labor's finding regarding Mr. Straub's complaints, and the fact that there has not
been any other evidence of discrimination presented by the Petitioner that would
establish that Mr. Straub was the subject of discrimination, an investigation into
Mr. Straub's claims of discrimination is not warranted and, therefore, the request
is denied.

41n fact. at the time of the initial identification of u potential violation in TAG's divulging derogatory infonnation
about the Petitioner. APS itself issued its own "chilling-effects letter" to TAG. demanding that TAG take action
to correct the problem and preclude such problems in the future. This was appropriate action by APS to make it
clear to its contractor that potentially discriminatory acts are unacceptable.
S Su Straub v. Arizona Public Service Co.• 95·ERA-OIO (Recommended Decision and Order of Dismissal. Feb.
23. 1995).
6 See Straub v. Arizona Public Service Co .• 94-ERA-037 (Recommended Decision nnd Order. Oct 6. 1995).
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Requests for Action to Address Resulting Chilling
Effect - Items 4, 9, and 11
Items 4 (a request that NRC survey Palo Verde employees and require actions
by APS to abate the alleged chiIIing effect) and 11 (a request that NRC issue
a Demand for Information to APS) relate to the Petitioner's assertions about
the work environment at Palo Verde, the chilling effect that might exist at
Palo Verde, and whether the NRC should have confidence that certain named
Licensee employees wiII comply with the NRC regulations. In a letter dated
April 21, 1994, APS described the corrective actions it has taken with respect
to the violation discussed in the response to item 3 above to avoid future
violations. These actions included: (1) retention of a consultant service to
perform an independent assessment of employee attitudes and evaluate the
factors that impede or encourage employees to raise concerns; (2) retention of
another consultant to evaluate the effectiveness of APS' programs for handling
employee concerns; (3) corporate and management changes that place a high
priority on building a culture in which managers are measured, in part, on human
interaction skills and effective employee-management relations; (4) development
of the Management Issues Tracking Resolution program, a formal mechanism
for raising and tracking management-related concerns which provides timely
feedback to employees, timely resolution of the concern, and an appeal process;
and (5) reduction and elimination of the backlog of existing "significant"
concerns.
In a letter dated January II, ]996, APS described additional actions, including: (I) initiation of the Integrated Palo Verde ManagementlIssues Tracking
and Resolution Process, which allows employees to raise personal or technical concerns either formally or informally; (2) issuance of a memorandum to
emphasize that resolution of issues is a top priority; (3) changing the reporting
structure so that the Employees Concerns Program reports to the Vice President,
Nuclear Support; (4) issuance of a letter to all employees to emphasize the importance of open communications; (5) issuance of a memorandum to all contractors informing them of the Integrated Palo Verde ManagementlIssues Tracking
and Resolution Process; (6) a letter to TAG requesting that TAG inform APS
of the actions it has taken to foster an open and positive work environment,
followed up by a similar letter to 170 companies that work for APS; and (7) a
commitment to the NRC to conduct yearly audits of the Integrated Palo Verde
ManagementlIssues Tracking and Resolution Process. In addition, in a June
30, 1995 response to a letter from APS regarding EA 95-192, TAG described
the actions it had taken to correct the possible chilling effect associated with
this violation. These actions included: (I) revision of its policy regarding the
release of information to prospective employers, (2) reiteration to all employees
that reference inquiries be directed to TAG's Human Resources Department,
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(3) retraining of the supervisor involved in this violation, and (4) issuance of a
memorandum to all TAG employees to emphasize that they are encouraged to
raise concerns with TAG, the Licensee, or the NRC.
With regard to previous enforcement actions taken by NRC against APS
for discrimination violations (cited by the Petitioners as bases for issuance of
a Demand for Information to APS), in the case involving the Petitioner (EA
93-159), the NRC did not require any further response regarding the violation,
stating that "information regarding the reason for the violation, and the actions
taken and planned to correct the violation and prevent recurrence is already
adequately addressed on the docket." The other cases referred to by Petitioners
involving Ms. Linda Mitchell and Ms. Sarah Thomas (EA 92-139) arose a
number of years ago and have long-since been resolved. In light of the positive
progress made by APS in the intervening years, as noted above, and after careful
consideration of the corrective actions taken by APS for each of the above
violations, the NRC does not believe that additional actions are necessary at this
time. The Petitioners have not presented information that would indicate that the
corrective actions are inadequate or that there is a hostile work environment at
Palo Verde at this time, and therefore, have not provided a basis for issuing the
Demand for Informati9n requested here. Consequently, the request is denied.
Item 9 concerns a request that a chilling-effect letter be issued to require APS
to respond regarding Mr. Straub's termination and to describe the actions taken
by APS to ensure that Mr. Straub's termination did not cause a chilling effect at
Palo Verde. In Case No. 94-ERA-037, the DOL AU found no discrimination
and found that Mr. Straub "failed to present evidence to suggest, let alone prove,
that he was required to work in.. . a hostile or abusive work environment.''7
As previously noted, the Secretary of Labor agreed with the AU's finding and
dismissed Mr. Straub's complaint in an order issued on April 15, 1996. Since
the NRC normally issues chilling-effect letters only when there appears to have
been discrimination, or when the circumstances suggest that other employees at
the site perceive that there might have been discrimination, and since the DOL
has concluded that no discrimination was shown with regard to Mr. Straub,
there is no justification for a chilling-effects letter with regard to Mr. Straub's
termination. Accordingly, Petitioners' request for a chilling-effects letter is
denied.

Actions Against William F. Conway - Item 6
As to the portion of item 6 that concerns a request that the NRC require
that Mr. Conway be relieved of his duties at Palo Verde, Mr. Russell's July 26,
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1994 letter informed Petitioner that Mr. Conway had retired and, therefore, this
request is moot. With respect to the request that the NRC investigate whether
or not Mr. Conway provided false information during his testimony at trial in
DOL Case 92-ERA-030, Petitioners enclosed newspaper articles to demonstrate
that Mr. Conway's statement that he was not aware of a gathering of news
reporters at the gate of Florida Power and Light Company's Thrkey Point plant,
was not credible. The credibility of witnesses in a DOL administrative hearing
is a matter to be determined by the AU during the course of the hearing.
The DOL AU, in case 92-ERA-030, did not find that Mr. Conway was not a
credible witness. Moreover, based on a review of information submitted by the
Petitioners in support of this allegation, it is the Staff's view that the allegations
regarding Mr. Conway's credibility are unsubstantiated. Therefore, the request
for a separate investigation is denied.

Actions Relating to False Statements -

Item 7

With respect to item 7, which concerns a request that NRC investigate alleged
false statements made in an August 10, 1993 letter from APS to NRC regarding
Mr. Saporito's application for unescorted access to Palo Verde, the Petitioner
quoted the Licensee's letter without giving the entire context. The Petitioners
quote the letter as saying "Mr. Saporito had provided materially false, inaccurate,
and incomplete information as part of his application for unescorted access to
Palo Verde," which suggests an accusation on the part of the Licensee. In fact,
the letter actually states: "Notwithstanding the results of [an investigation by
APS], or the facts which have thus far been established regarding Mr. [Frank]
Warriner's state of knowledge, APS had previously concluded that Mr. Saporito
had provided materially false, inaccurate, and incomplete information." The
phrase bearing the added emphasis makes clear that APS was simply stating the
position it had taken before it became aware of Mr. Warriner's admission that
he had discriminated against Mr. Saporito and had lied to the DOL AU about
the matter. Furthermore, the Staff does not believe that APS "blacklisted" Mr.
Saporito, as asserted, by stating the results of its investigation into the accuracy
of the information provided by Mr. Saporito in his application for unescorted
access to Palo Verde. In sum, the Staff does not believe that the Petitioners
have provided a basis for initiating an investigation into this matter. Therefore,
the request is denied.
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Actions to Shut Down Palo Verde or Bring It to 0%
Power - Items 1, 2, and 10
Items 1 and 2 concern requests for actions to shut down the Palo Verde reactors and item 10 concerns a request for a confirmatory order requiring APS
to bring all Palo Verde units to 0% power until such time as the Licensee can
demonstrate corrective actions obviating any inference of a hostile work environment at Palo Verde. Based on the information discussed above, Petitioners
have not provided information that would establish that a hostile work environment exists at Palo Verde. Therefore, Petitioners have not provided a basis to
support the requested action. These requests are hereby denied.

ID.

CONCLUSION

As explained above, the request for enforcement action against APS (see item
3, above) has been granted. For the reasons given in the discussion of items
relating to continued employment of TAG by APS, discrimination against Mr.
Straub, the alleged chilling effect at Palo Verde, actions against Mr. Conway,
false statements, and the shutdown of Palo Verde, the remaining requests, other
than those to be addressed by Mr. Russell in a separate Director's Decision,
have been denied.
A copy of this Decision will be filed with the Secretary of the Commission for
the Commission to review in accordance with 10 C.F.R. § 2.206(c). As provided
by that regulation, the Decision will constitute final action of the Commission
on the issues discussed herein 25 days after issuance, unless the Commission,
on its own motion, institutes a review of the Decision within that time.
James Lieberman, Director
Office of Enforcement
Dated at Rockville, Maryland,
this 3d day of June 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

William T. Russell, Director

Docket Nos. 50-277

In the Matter of

50-278
PECO ENERGY COMPANY

(Peach Bottom Atomic Power
Station, Units 2 and 3)

June 10, 1996

The Director of the Office of Nuclear Reactor Regulation denies a petition
dated October 6, 1994, filed by the Maryland Safe Energy Coalition (Petitioner).
The petition requests the Nuclear Regulatory Commission (NRC) to immediately
shut down both reactors at Peach Bottom, stating that (1) the risk of fire near
electrical control cables due to combustible insulation could cause a catastrophic
meltdown; (2) cracks were found in the structural support (core shroud) of the
reactor fuel in Peach Bottom Unit 3, indicating possible cracks in other parts of
the reactor vessel; (3) the NRC discovered that both reactors had no emergency
cooling water for an hour on August 3, 1994; and (4) other chronic problems
exist at Peach Bottom according to an August 16, 1994 NRC report. In addition,
the Petitioner raises a concern about the lack of an analysis of the synergistic
effects of cracks in multiple reactor vessel components. After a review of the
Petitioner's concerns, the Director concluded that the Petitioner's concerns do
not raise substantial health or safety issues warranting the requested actions.
The reasons for the denial are fully set forth in the Director's Decision.
REGULATIONS:

INSERVICE INSPECTION PROGRAMS

Nuclear power reactor licensees are required by 10 C.F.R. § 50.55a to
implement inservice inspection programs that meet requirements set forth in the
American Society of Mechanical Engineers Boiler and Pressure Vessel Code
(AS ME Code). The scope of the inservice inspection programs for reactor
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pressure vessels and their internal components is prescribed by ASME Code
§ XI, Division I, subsections IWA and IWB. Licensees are required by the
ASME Code § XI, art. IWA-6000, to submit the results of the inspections to the
NRC within 90 days of completion.

FINAL DIRECTOR'S DECISION UNDER
10 C.F.R. § 2.206
I.

INTRODUCTION

On October 6, 1994, the Maryland Safe Energy Coalition (Petitioner) issued
a press release describing its concerns with the operation of PECO Energy
Company's Peach Bottom Atomic Power Station (PBAPS). In the press release,
the Petitioner requested that the U.S. Nuclear Regulatory Commission (NRC)
take action to address those concerns. The Petitioner requested the NRC, among
other things, to immediately shut down both reactors at Peach Bottom and keep
them shut down until certain conditions are corrected. Specifically, the Petitioner
stated that (1) the risk' of fire near electrical control cables due to combustible
insulation could cause a catastrophic meltdown; (2) cracks were discovered in
the structural support (core shroud) of the reactor fuel in Peach Bottom Unit
3, indicating possible cracks in other parts of the reactor vessel; (3) the NRC
discovered that both reactors had no emergency cooling water for an hour on
August 3, 1994; and (4) other chronic problems exist at Peach Bottom according
to an August 16, 1994 NRC report.
The Petitioner seeks relief from the risk of fire (Request 1) due to cable
insulation on the basis of a September 3D, 1994 article in the Baltimore Sun
that described the indictment of Thermal Sciences, Inc., on charges of falsifying
laboratory records related to Thermo-Lag. Thermo-Lag is a material used to
insulate electrical cables and other equipment from fire damage. The petition
states that a fire in combustible insulation near electrical control cables could
cause a catastrophic meltdown.
The petition also seeks the correction of cracks that were discovered in the
structural support (core shroud) of the reactor fuel in Peach Bottom Unit 3,
indicating possible cracks in other parts of the reactor vessel (Request 2). In
support of this request, the Petitioner also references an earlier demand by
the Nuclear Information and Resource Service (NIRS)' that all safety-class

Ian September 19.1994. NIRS sought relief. pursuant to 10 C.F.R. §2.206. regarding safety-class reactor internal
components at Oyster Creek Nuclear Generating Station (OCNGS) on the foUowing premises: (a) the core shroud
(COnlinu~d)
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component parts in both reactor vessels, including the cooling system; the heat
transfer system, and the reactor core, be inspected and that an analysis be
conducted of the synergistic effects of cracks in multiple parts. The Maryland
Safe Energy Coalition did not, however, provide any information to support the
application of the NIRS petition to PBAPS.
The Petitioner also raises equipment problems at PBAPS, stating that: (a)
the NRC discovered both reactors at PBAPS had no emergency cooling water
for approximately 1 hour on August 3, 1994 (Request 3); and (b) an NRC
inspection report dated August 16, 1994, which the Petitioner asserts described
numerous chronic problems at PBAPS2 (Request 4).
In a letter dated December 2, 1994, I acknowledged receipt of the October
6, 1994 Petition and denied the Petitioner's requests for immediate relief. In
the acknowledgment letter, I informed the Petitioner that the remaining requests
were being evaluated under section 2.206 of the Commission's regulations and
that action would be taken in a reasonable time.
The issues raised by the Petitioner concerning the use of Thermo-Lag fire
barriers raised by Request 1 of the October 6, 1994 Petition have been previously
considered. A Director's Decision (DD-96-3) addressing this specific request
as well as the requests of other petitioners with concerns regarding the use
of Thermo-Lag by reactor licensees, was issued on April 3, 1996.3 The NRC
Staff's review of the issues related to cracking of reactor internal components
and concerns regarding equipment problems raised by Requests 2, 3, and 4 of
the October 6, 1994 Petition is now complete. Accordingly, I am issuing a Final

in Geneml Electric boiling-water reactors (BWRs) is vulnemble to nge-related deterioration; (b) 12 domestic nnd
foreign BWR owners have found extensive cr~cking on welds of the core shroud; (c) only 10 of 36 U.S. BWR
owners have inspected their core shrouds nnd 9 of the 10 core shrouds had cracks nt the time of the NIRS
petition; (d) 19 of 25 !>elected BWR internal components are susceptible 10 stress corrosion cracking and 6 of
19 are ~u,ceptible to irradiation-a."bted stre.. corrosion cmcking; (e) a.~ the oldest operating General Electric
Mark I BWR and the third oldest operating reactor in the United States. OCNGS has been subjected for the
longest period to operational conditions that cause embriulement and cracking; (f) according to the BWR Owners
Group (BWROG). cmcking of the core shroud is n warning signal that odditional safety-class reactor internals
are increasingly susceptible 10 age-related deterioration; (g) cr~cking of any single part or multiple components
jeopardizes safe operation of that nuclear station; (h) Oyster Creek did not inspect for core shroud cracking prior
to the current refueling outage. and other safety-class reactor internals have not been adequately inspected for
cracking; and (i) a safety analysis has not been performed on the potential synergistic effects of multiple-component
cr~cking. The relief sought in the petition based upon these concerns was denied in 0 Partial Director's Decision
issued on August 4. 1995 (Su G~"erul Public Uri/jr~.r Nucl~ur Corp. (Oyster Creek Nuclear Generating Station),
00-95·18.42 NRC 67 (1995».
2 The Petitioner stated that the problem~ described in the August 16, 1994 NRC report included: cooling tower
leaks, coolant injection system vibration. injection v-~Ive failures. feedwater vibrations and leakage. fuel pool hot
spots, incore probe failures. ouxiliary boiler unreliability, valve failures. Dir solenoid failure, ond hydraulic leaks
and malfunctions.
3 All R~uc/tJr liun.ru. wirh In.rlulltd Thtrmn-WII Fir~ Burritr MUltriu~ 00-96-3,43 NRC 183 (1996). In
addition to the Maryland Safe Energy Coalition, Petitioners with concerns about the use of Thermo-lug included
the Citizens for Folir Utility Regulation and the Nuclear Information ond Resource Service, the GE Stockholder's
AlJiance and Dr. O.K. Cinquemani, the Toledo Coalition for Safe Energy, R. Benjan, B. DeBolt, ond the Oyster
Creek Nuclear Watch. In the Decision under 10 C.F.R. § 2.206, the Director of the Office of Nuclear Reactor
Regulation determined that the petitioners' requests concerning the use of Thermo-lug should be denied.
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Director's Decision with regard to Requests 2, 3, and 4. A discussion of the
Final Director's Decision follows.

II.
A.

DISCUSSION

Correction of Cracks in the Core Shroud and Assertion of Possible
Cracks in Other Parts of the Reactor Vessel (Request 2)

Nuclear power reactor licensees, including PECO, are required by 10 C.F.R.
§ 50.55a to implement inservice inspection programs that meet the requirements
set forth in the American Society of Mechanical Engineers Boiler and Pressure
Vessel Code (ASME Code). The scope of the inservice inspection programs for
reactor pressure vessels and their internal components is prescribed by ASME
Code § XI, Division I, subsections IWA and IWB. Licensees are also required
by ASME Code § XI, art. IWA-6000, to submit the results of these inspections to
the NRC within 90 days of completion. The NRC Staff performs periodic audits
of licensee-implemented inservice inspection programs to determine compliance
with applicable codes and regulations. These audits are documented in NRC
inspection reports, which are publicly available at the NRC Public Document
Room, the Gelman Building, 2120 L Street, NW, Washington, DC. Inspection
reports related to PBAPS are also available at the local public document room
for PBAPS located at the State Library of Pennsylvania (Regional Depository),
Government Publications Section, Education Building, Walnut Street and Commonwealth Avenue, Box 1601, Harrisburg, PA 17105.
The Licensee's inservice inspection program contains provisions for the
periodic inspection of the PBAPS reactor vessel internal components, including
such components as the top guides, core shroud welds, shroud support plate
access hole covers, incore instrument tubes, steam dryer drain channels, core
spray piping, and jet pump assemblies. By letter dated April 8, 1986, the NRC
found the Inservice Inspection Program for the Second Ten-Year Interval at
PBAPS Units 2 and 3 to be satisfactory (September 1986-November 1997 and
December 1985-August 1997, for Units 2 and 3, respectively).
In addition to the ASME Code design and inservice inspection program
requirements, the NRC provides information to the nuclear power industry on
various emerging phenomena that may potentially affect the safe operation
of nuclear power plants. For example, intergranular stress corrosion cracking
(lGSCC) of BWR internal components has been identified as a technical issue
of concern by both the NRC Staff and the nuclear industry. The core shroud is
among the internal reactor components susceptible to IGSCC. Identification of
cracking at the circumferential beltline region welds in several plants during
1993 led to the publication of NRC Information Notice (IN) 93-79, "Core
Shroud Cracking at Beltline Region Welds in Boiling-Water Reactors," issued
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on September 30, 1993. Several licensees inspected their core shrouds during
planned outages in the spring of 1994 and found cracking at the circumferential
welds. To disseminate this information to nuclear power plant licensees, the
NRC issued IN 94-42, "Cracking in the Lower Region of the Core Shroud
in Boiling-Water Reactors," on June 7, 1994, and Supplement I to IN 94-42,
on July 19, 1994, concerning cracking found in the core shrouds at Dresden
Unit 3 and Quad Cities Unit 1. On July 25, 1994, the NRC issued GL 94-03,
"Intergrannular Stress Corrosion Cracking of Core Shrouds in Boiling Water
Reactors," requesting that BWR licensees inspect their core shrouds by the
next refueling outage and justify continued operation until inspections could be
completed. The NRC has been closely monitoring these inspection activities.
Additional examples of NRC action regarding reactor vessel internal component
reliability issues are the issuance of Bulletin 80-13, "Cracking in Core Spray
Spargers," on May 12, 1980, after the detection of cracks in core spray system
sparger piping at several operating BWRs and the issuance oflN 95-17, "Reactor
Vessel Top Guide and Core Plate Cracking," issued on March 10, 1995, that
concerned reactor vessel top guide and core plate cracking.

Core Shroud Cracks
The Licensee submitted letters dated March 14, 1994, November 7, 1994,
and November 3, 1995, regarding the results of its inspections of the PBAPS
Unit 2 and 3 core shrouds. The inspections revealed a moderate amount of crack
indications in the Unit 2 and Unit 3 core shrouds, totaling 5% of the weld length
examined in Unit 2 and 12% of the weld length examined in Unit 3. Along
with the inspection results, the Licensee presented an analysis of the impact of
the crack indications on the structural strength of the core shrouds for Unit 2
and Unit 3. For both the Unit 2 and Unit 3 core shroud, the Staff reviewed
the Licensee's analysis of structural loading of the as-found shroud weld which
showed that the loadings were less than ASME Code-allowable values. In a letter
dated February 6, 1995, the NRC Staff issued a safety evaluation of the 1994 Unit
2 core shroud inspection concluding that sufficient structural margin remained
in the Unit 2 shroud to justify operation of PBAPS 2 for another operating cycle
(current operating cycle II that ends in September 1996) without modification
to the shroud. In a letter dated January 29, 1996, the NRC Staff issued a safety
evaluation of the 1995 Unit 3 core shroud inspection concluding that sufficient
structural margin remained in the Unit 3 shroud to justify operation of PBAPS
3 for another operating cycle (current operating cycle 11 that ends in September
1997) without modification to the shroud.
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Reactor Vessel Internals Cracking
In addition to the inspection of core shrouds, PECD performs inspections of
the PBAPS Unit 2 and 3 reactor vessel internals and other internal safety-related
components in accordance with the PBAPS inservice inspection program, as
set forth in section 50.55a and AS ME Code § XI. By letter dated January 17,
1995, PECD submitted, in accordance with 10 C.F.R. § 50.55a(g)(3), a report
on its inservice inspection activities conducted during the September 1994 Unit2 refueling oU!-llge. In the report, PECD listed the inspections performed and
discussed the disposition of indications in certain components. In addition to
the core shroud flaws described above, the Licensee discovered some minor
defects, such as a crack in a jet pump assembly restrainer adjustment screw
tack weld, and performed an engineering evaluation to determine if a repair
was needed. In the case of the jet pump restrainer adjustment screw tack weld
crack, a second existing weld was found intact and no repair was necessary.
The NRC Staff conducted an inspection of the Licensee's inservice inspection
activities during the PBAPS Unit 2 refueling outage. The results of that
inspection are documented in Inspection Report 50-277/94-28 and 50-278/9428 (IR 94-28). The Staff concluded that PBAPS inservice inspection programs
and nondestructive eX'amination programs were well planned, controlled, and
executed for both PBAPS 2 and PBAPS 3. Therefore, the requirements of
section 50.55a and the ASME Code have been met in this area, and the results
confirm that satisfactory material conditions exist for the safe operation of both
units.
The NRC Staff has reviewed the content and results of other Licensee
inspection activities, as discussed below.
NRC Bulletin80-13, issued on May 12, 1980, requested that BWR licensees
visually inspect core spray piping inside the reactor vessel at each subsequent
refueling outage. During inspections conducted as requested by the Staff in
Bulletin 80-13, PECD detected cracks in core spray piping inside the reactor
vessel in Unit 2 and Unit 3 in 1982 and 1985, respectively. In both instances, the
Licensee installed clamps on the affected piping to mitigate the consequences
of the cracks. In letters dated June 10, 1982, and November 21, 1985, the NRC
Staff reviewed the Licensee's analysis of the crack consequences and repair
plans· and found them acceptable for PBAPS Units 2 and 3, respectively.
In November 1993, during subsequent inspections, PECD identified cracking
in the downcomer portion of the Unit 3 core spray piping. By letters dated
November 5 and November 10, 1993, the Licensee provided an analysis that
demonstrated that this downcomer piping had sufficient structural integrity

·Conespondence regarding these cracks. including letters from PECO to the NRC, dated April 29. 1982, May
II. 1982. June 4. 1982. nnd November 8. 1985. are available in the local public document room.

327

to justify operation without repair for the subsequent operating cycle. In a
letter dated November 16, 1993, the NRC found PECO's proposal to operate
for one operating cycle without repairing the core spray downcomer cracks
acceptable. During the September 1995 refueling outage for PBAPS Unit 3,
PECO performed additional inspections of the core spray piping within the
reactor vessel. As documented in its letter dated October 9, 1995, PECO stated
that this inspection revealed additional cracking. In its letter of October 9, 1995,
as supplemented by a letter dated October 12, 1995, PECO proposed to repair
the core spray piping by installing mechanical clamps over the affected cracked
welds. The NRC Staff reviewed the design of the proposed clamps and found
that the clamps provided the required structural integrity for the piping. The
NRC Staff also approved restart of the Peach Bottom Unit 3 based on PECO's
installation of the clamps.'
Although cracking of the top guide has not been detected at PBAPS, the
Licensee has implemented a program to inspect the top guide and has included
the top guide inspection into the PBAPS inservice inspection program.

Analysis Regarding Synergistic Effects of
Cracking of Multiple Components
The Petitioner raises a concern about the lack of an analysis of the synergistic
effects of cracks in mUltiple reactor vessel components.
Most reactor internals are fabricated from high-toughness materials such as
stainless steel and were designed with significant margins on allowable stresses.
Cracking must be severe to adversely impact plant safety. It is unlikely that
Licensee inspections would not find such severe degradation. In fact, the PECO
inspections, using qualified inspectors and procedures, have been effective in
identifying and sizing of the cracks in the Peach Bottom Unit 2 and Unit 3
core shrouds. In addition, after evaluating the results from internals inspections
performed to date at PBAPS, the NRC Staff has concluded that ASME Code
structural margins have been maintained to meet ASME design requirements.
Thus, these components will perform their function in the safe operation of the
plants.
Implementation of an effective inservice inspection program serves to detect
cracking. Upon detection of cracking, proper actions by the Licensee to maintain
component integrity will prevent cracks large enough to affect operability from
existing in multiple components at the same time. Nevertheless, the NRC
has asked the BWR Vessel Internals Project (BWRVIP), an industry group,
to develop an assessment to address this unlikely situation. A report from the
'The NRC Staff's review of the clamp design is addressed in Inspection Report 50-277195·18, 50-278195·18 and
in a leIter dated October 13, 1995.
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BWRVIP on this issue, "Reactor Pressure Vessel and Internals Examination
Guidelines (BWRVIP-03, EPRI Report TR-lOS696," dated November 10, 1995,
is currently under NRC Staff review. In addition, the NRC has undertaken a
longer-term evaluation of the effects of cracking in multiple internal components.
This evaluation will involve appropriate probabilistic treatment of the key
variables (such as material susceptibility, loading, and environment).
Moreover, the Licensee is not required by section SO.5Sa or the ASME
Code to perform an analysis that addresses the synergistic effects of cracking
in multiple safety-class components. Since the NRC Staff has found during
reviews of the initial plant design and reviews of the Licensee's response to
subsequently identified cracks, as described above, that each affected component
has been shown to meet the ASME design margins, the NRC Staff is satisfied
that these components will perform their intended function in the safe operation
of the facilities. Because of this and the inspection requirements that pertain to
reactor internals and the results of the inspections performed to date, the NRC
Staff does not consider the lack of an analysis of the synergistic effects of cracks
in multiple reactor components for PBAPS to be a substantial safety concern.
In summary, on the basis of the NRC inspections and the evaluations of the
Licensee inspections required by section SO.SSa and the ASME Code, the NRC
Staff has concluded that the Licensee has taken appropriate actions to ensure
the structural integrity of the PBAPS reactor vessel internal components. The
NRC Staff, however, continues to overview PECQ's inspections, evaluations,
and repairs as necessary to meet these requirements. At this time, the NRC Staff
has not found any reason to question the safe operation of PBAPS. Therefore,
the NRC Staff has concluded that the Petitioner has not presented a substantial
health or safety issue to warrant taking the actions requested in the petition.

B.

Correction of Equipment Problems Identified in Recent NRC
Inspection Reports (Requests 3 and 4)

Emergency Core Cooling
The petition referred to a situation on August 3, 1994, wherein the PBAPS
emergency service water (ESW) system was placed in a degraded condition.
The Petitioner asserted that both reactors at PBAPS had no emergency cooling
water for about 1 hour. The NRC resident inspectors at the Peach Bottom site
conducted an inspection of this event and documented their findings in Inspection
Report 50-277/94-24 and 50-278/94-24, dated September 29, 1994 (IR 94-24).
In the report the NRC inspectors concluded that the discharge valve from the
ESW system back to the Susquehanna River was shut and left unattended for
approximately 50 minutes after maintenance and testing on the valve. In the
report, the NRC Staff concluded that, if an accident requiring the use of safety
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equipment (including emergency diesel generators and emergency core cooling
equipment) had occurred during that 50-minute period, the operation of that
safety equipment could have been jeopardized.
By letter dated November 21, 1994, the NRC issued a Notice of Violation and
Proposed Imposition of Civil Penalty (EA-94-197) to PECO Energy Company
regarding the circumstances surrounding the August 3, 1994 event. The NRC
Staff cited the Licensee for failure to implement maintenance· and testing
procedures that were adequate to ensure that the ESW system could perform
its intended function while maintenance activities were being performed. The
Staff noted that since the August 3, 1994 event, the Licensee had restored
the ESW to its intended configuration and had initiated steps to ensure that
future maintenance activities would not lead to a degraded ESW system.
Notwithstanding the specific corrective actions implemented by the Licensee,
the Staff imposed a civil penalty in the amount of $87,500. On December 21,
1994, PECO Energy paid the civil penalty.
Because appropriate NRC action has been taken and the Licensee has restored
the ESW system to its intended configuration and has implemented corrective
actions to prevent recurrence of the deficiencies that occurred on August 3,
1994, no specific concern about the ability of the ESW system to perform its
intended function currently exists.

Chronic Equipment Problems
The petition also referenced a list of chronic equipment problems at PBAPS.6
The petition referenced an NRC report dated August 16, 1994 (NRC Inspection
Report 50-277/94-17, 50-278/94-17 (lR 94-17», as the source of the chronic
problems.
In this inspection report the NRC assessed the performance of the Licensee's
engineering and technical support organization at Peach Bottom. The NRC
inspector reviewed various facets of PECO's engineering department's performance in order to identify potential organizational weaknesses and deficiencies.
The NRC uses the inspection findings to maintain a close understanding of the
Licensee's performance in areas that can affect safe plant operation. As such,
the NRC reviews the Licensee's program for identifying, addressing, and resolving recurring or "chronic" equipment problems. At the time that IR 94-17
was issued, the basis document for the Licensee's program was the "Chronic
Equipment/System Problems" list. This was a list of recurring problems for
which the Licensee had either identified the need for engineering department

6 s~~ nOle

2, supra.
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review and action or had determined a method for resolving the problem but
had not yet implemented the solution.
The "Chronic Equipment/System Problems" list included equipment problems
with potential safety impact as well as obvious non-safety-related problems.
In assessing the management of recurring problems, the NRC evaluates the
Licensee's ability to address and resolve problems in a timely manner and
the Licensee's ability to evaluate the safety significance of each problem.
The existence of a list of issues does not in itself indicate poor engineering
department performance. As noted in IR 94-17, the Licensee had developed
solutions for a number of the problems on the list and had developed plans
to implement these solutions. Further, the NRC Staff assessed the PBAPS
Chronic Equipment/System Problem list as a positive management feature and
a commitment on the part of the Licensee to improve overall plant performance.
The NRC Staff, including the resident inspectors and the Region I inspection
staff, periodically reevaluate the performance of the Licensee's engineering department. In addition, NRC inspectors continue to review the Licensee's action
on many of the individual problems on the PBAPS Chronic Equipment/System
Problem list. Accordingly, the NRC performed a followup inspection to IR 9417. In the followup inspection, documented in Inspection Report 50-277/94-21,
50-278/94-21 (lR 94-21), dated November 4, 1994, the NRC Staff examined the
safety significance of those items that were on the Chronic Equipment/System
Problem List as of September 13, 1994. The Staff concluded that none of the
items on the list was a significant current safety concern. The inspectors concluded that the Licensee had initiated appropriate action to evaluate and correct
those items detailed in IR 94-21. The Staff concluded that the Licensee used
the Chronic Equipment/System Problem list to appropriately focus long-term
engineering and management attention to known reliability problems.
In summary, the Staff considers proper management of recurring equipment
problems important to the continued safe operation of a nuclear power plant.
Accordingly, the NRC Staff views positively the Licensee's activities such as the
formulation of the Chronic Equipment/Systems Problem list, which was cited
in the petition. On the basis of the review efforts by the NRC Staff, I conclude
that no substantial health or safety issues have been raised by the Petitioner.
DI.

CONCLUSION

The institution of proceedings in response to a request pursuant to section
2.206 is appropriate only when substantial health or safety issues have been
raised. See Consolidated Edison Co. of New York (Indian Point, Units I, 2,
and 3), CLI-75-8, 2 NRC 173, 176 (1975), and Washington Public Power
Supply System (WPPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 923
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(1984). This standard has been applied to the concerns raised by the Petitioner
to determine whether the action requested by the Petitioner is warranted. With
regard to the specific requests made by the Petitioner discussed herein, the NRC
Staff finds no basis for taking any additional actions. Rather, as explained above,
the NRC Staff considers that no substantial health or safety issues have been
raised by the Petitioner. Accordingly, the Petitioner's requests for additional
action pursuant to section 2.206, specifically requests 2, 3, and 4, are denied.
Accordingly, no action pursuant to section 2.206 is being taken in this matter.
A copy of this Final Director's Decision will be filed with the Secretary of the
Commission for review in accordance with 10 C.F.R. 2.206(c}. This Decision
will become the final action of the Commission 25 days after issuance unless
the Commission, on its own motion, institutes review of the Decision within
that time.
FOR THE NUCLEAR
REGULATORY COMMISSION
William T. Russell, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 10th day of June 1996.
Attachment:

DD-96-3

[The attachment, DD-96-3, has been omitted from this publication but can be
found at 43 NRC 183 (1996) or in the NRC Public Document Room, 2120 L
Street, NW, Washington, DC.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

William T. Russell, Director

In the Matter of

Docket Nos. 50-247
50-286
(License Nos. DPR-26
DPR-64)

CONSOLIDATED EDISON COMPANY
OF NEW YORK
(Indian Point, Units 2 and 3)

June 10, 1996

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed on May 18, 1995, requesting that the operating license for Indian Point
Units 2 and 3 be suspended until the Licensees have completed the actions requested by Generic Letter 95-03, "Circumferential Cracking of Steam Generator
Tubes." The Petitioner also requested that the NRC hold a public meeting to
explain its response to this request.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODl)CTION

On May 18, 1995, Ms. Connie Hogarth (Petitioner) filed a petition with the
U.S. Nuclear Regulatory Commission (NRC) pursuant to 10 C.F.R. § 2.206.
The Petitioner requested that the operating licenses for Indian Point Units 2
and 3 be suspended until the Licensees have completed the actions requested
by Generic Letter (GL) 95-03, "Circumferential Cracking of Steam Generator
Tubes." The Petitioner also requested that the NRC hold a public meeting to
explain its response to the suspension request.
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The Petitioner stated that the impetus for GL 95-03 was the discovery at the
Maine Yankee plant of steam generator tube cracks that had previously gone
undetected due to inadequate inspection procedures. The Petitioner also stated
that while GL 95-03 caIls for comprehensive examination of steam generator
tubes, it appears to aIlow licensees to postpone their evaluations until the next
scheduled inspection.
On June 16, 1995, I informed the Petitioner that the petition had been referred
to my office for preparation of a Director's Decision. I informed the Petitioner
that her request for immediate suspension of the operating licenses of Indian
Point Units 2 and 3 was denied because the continued operation of these units
posed no undue risk to public health and safety. I further informed the Petitioner
that her request for a public meeting to explain the denial of her request for
license suspension was denied, primarily because the NRC assessment of risk
associated with steam generator tube rupture events has already been articulated
in public documents.
II.

DISCUSSION

The Petitioner requested that the operating licenses for Indian Point Units
2 and 3 be suspended until the Licensees have completed the actions required
by GL 95-03. The Petitioner's request appears to be based on her belief that
without the immediate completion of the requested actions of GL 95-03, the
steam generators in Indian Point Units 2 and 3 could be susceptible to one or
more steam generator tube ruptures brought about by existing circumferential
cracks.
Generic Letter 95-03 was issued on April 28, 1995, after Maine Yankee
shut down due to primary-to-secondary leakage through theretofore undetected
circumferential steam generator tube cracks. The generic letter was intended to
alert licensees to the importance of performing steam generator inspections with
equipment capable of detecting degeneration to which the steam generator tubes
are susceptible. GL 95-03 requested three actions of licensees of pressurized
water reactors. It requested (I) that they evaluate their operating experience to
determine whether or not they could have a circumferential cracking problem,
(2) that based on this evaluation they develop a safety assessment justifying
continued operation until the next scheduled steam generator tube inspection, .
and (3) that they develop a plan for inspecting for circumferential cracking
during the next steam generator tube inspection.
Stress corrosion cracking of the Indian Point Unit 2 steam generator tubes
was first detected during the 1993 refueling outage. During the 1995 refueling
outage, Unit 2 conducted a steam generator inspection as required by their
technical specifications; this inspection included a complete examination of all
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areas deemed most susceptible to circumferential cracking. This inspection,
which used enhanced techniques and eddy-current probes sensitive to indications
of circumferential cracking, identified 114 tubes with potential circumferential
crack indications; however, these may actually have been closely spaced axial
indications. Since the Licensee could not conclusively determine that these
114 tubes did not contain indications of circumferential cracks, the worst case
was assumed, that is, that the indications were in fact circumferential. The
indications were logged as circumferential and all of these tubes were r('moved
from service before the unit was restarted. All of the logged circumferential
indications were deep within the tubesheet. The fact that the indications were all
within the tubesheet is significant since, if a circumferential failure were to occur
at this location, the structural strength lent to the tubes by the tubesheet would
reduce the amount of primary-ta-secondary leakage. The Licensee for Indian
Point Unit 2 will continue to use inspection techniques capable of detecting
circumferentially oriented tube degradation.
Because pitting corrosion had caused deterioration of the Indian Point Unit 3
steam generators, they were replaced in 1989 with steam generators designed and
fabricated to reduce the possibility of corrosion-related problems; specifically,
the new generators have tubes made of thermally treated Alloy 690. Four other
nuclear plants in the United States have thermally treated Alloy 690 tubes and to
date neither Indian Point Unit 3 nor any of the other four units has experienced
tube cracks.
Circumferential cracking of steam generator tubes is accompanied by other
forms of tube degradation that are readily detected by bobbin coil inspections.
Since the bobbin coil inspections at Indian Point Unit 3 have detected no serviceinduced tube degradation. the Staff has concluded that Indian Point Unit 3
does not have a' circumferential tube cracking problem. Indian Point Unit 3
has not yet experienced steam generator tube degradation; nevertheless, the
Licensee has committed to performing an augmented inspection for indications
of circumferential cracking during the next scheduled steam generator inspection.
Unit 3 is currently operating and this inspection is required by May 1997.
The requirements placed on licensees to ensure steam generator tube integrity
go beyond the requested actions of GL 95-03. Steam generator tube degradation
is dealt with through a combination of inservice inspection, tube plugging and
repair criteria, primary-to-secondary leak rate monitoring, and water chemistry
analysis. In addition to the steam generator inspections required by their
technical specifications, both Indian Point Units 2 and 3 are required to monitor
primary-to-secondary leakage to ensure that, in the event that steam generator
tubes begin to leak, operators will be able to bring the plant to a depressurized
condition before a tube ruptures. In addition, both units are required to
implement secondary water chemistry management programs that are designed
to minimize steam generator tube corrosion.
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The layers of protection that licensees are required to implement make
multiple steam generator tube ruptures unlikely events. The NRC issued the
results of its study of the risk and potential consequences of a range of steam
generator tube rupture events in NUREG-0844, "NRC Integrated Program for
the Resolution of Unresolved Safety Issues A-3, A-4, and A-5 Regarding Steam
Generator Tube Integrity" dated September 1988. The Staff estimated the risk
contribution due to the potential for multiple steam generator tube ruptures. A
combination of circumstances is required to produce such failures, specifically:
(1) a main steam line break or other loss of secondary system integrity, (2) the
existence of a large number of tubes susceptible to rupture in a particular steam
generator, (3) the failure of operators to take action to avoid high differential
pressure, and (4) the actual simultaneous rupture of a large number of tubes.
In the NUREG-0844 assessment, the Staff concluded that the probability of
simultaneous m~ltiple tube failure was small (approximately 10-5), and the
risk resulting from releases during steam generator tube ruptures with loss of
secondary system integrity was also small.

m.

CONCLUSION

Based on the facts that (1) adequate steam generator tube inspections have
been performed at both Indian Point Units 2 and 3, (2) Unit 2 steam generator
tubes that showed signs of circumferential cracking have been removed from
service, (3) Unit 3 steam generator tubes show no sign of service-induced
corrosion, (4) Items (I), (2), and (3), above, collectively constitute an acceptable
response to the requested actions of GL 95-03 for both units, (5) operational
limits are placed on primary-to-secondary leakage, (6) the risk of multiple steam
generator tube rupture events is small, and (7) the NRC assessment of risk
associated with steam generator tube rupture events has already been articulated
in public documents (NUREG-0844 and GL 95-03), I have concluded that
neither the suspension of the licenses of Indian Point Units 2 and 3 nor the
holding of a public meeting to explain this Decision is warranted.
The Petitioner's request for action pursuant to 10 C.F.R. § 2.206 is denied.
As provided in 10 C.F.R. § 2.206(c), a copy of the Decision will be filed with
the Secretary of the Commission for the Commission's review. This Decision
will constitute the final action of the Commission 25 days after issuance unless
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the Commission, on its own motion, institutes a review of the Decision within
that time.
FOR THE NUCLEAR
REGULATORY COMMISSION
William T. Russell, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 10th day of June 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION
Frank J. Miraglia, Acting Director

In the Matter of
Docket No. 50-029
(License No. DPR-3)

YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station)

Docket No. 50-312
(License No. DPR-54)

SACRAMENTO MUNICIPAL UTILITY
DISTRICT
(Rancho Seco Nuclear Generating
Station)
PORTLAND GENERAL ELECTRIC
COMPANY
(Trojan Nuclear Plant)

Docket No. 50-344
(License No. NPF-1)

SOUTHERN CALIFORNIA EDISON
COMPANY
(San Onofre Nuclear Generating
Station, Unit 1)

Docket No. 50-206
(License No. DPR-13)
June 14, 1996

The Director of the Office of Nuclear Reactor Regulation denies a petition
dated April 1, 1996, submitted to the Nuclear Regulatory Commission by
Citizens Awareness Network, Nuclear Infonnation and Resource Service, and
nine other organizations. The petition requests that the NRC: (1) suspend the
current plan by Yankee Atomic Electric Company to remove, transport, and bury
the Yankee Nuclear Power Station (or Yankee Rowe) reactor pressure vessel
(RPV); (2) require licensees of Yankee Rowe, Rancho Seco Nuclear Generating
Station, Trojan Nuclear Plant, and San Onofre Nuclear Generating Station, Unit
1, who are now developing plans to remove, transport, and bury their respective
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RPVs, to suspend such operations; and (3) require the owners of the four
nuclear power plants to present substantial metal and weld specimens from their
respective RPVs to the NRC for analysis in order to study and materially archive
the radiation embrittlement phenomenon.
The Director denies the petition because the Petitioners did not provide
sufficient bases to warrant the suspension of decommissioning plans or activities
at the four nuclear power plants, and because sufficient information is available
to the Staff to address such radiation embrittlement phenomenon in a manner
that protects public health and safety without the issuance of an order.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

Citizens Awareness Network, Nuclear Information and Resource Service,
and nine other organizations I (Petitioners) submitted a petition dated April 1,
1996, pursuant to section 2.206 of Title 10 of the Code of Federal Regulations
(10 C.F.R.), requesting that the U.S. Nuclear Regulatory Commission (NRC)
take action with regard to the Yankee Nuclear Power Station (or Yankee
Rowe, licensed to the Yankee Atomic Electric Company), Rancho Seco Nuclear
Generating Station (licensed to the Sacramento Municipal Utility District),
Trojan Nuclear Plant (licensed to the Portland General Electric Company),
and San Onofre Nuclear Generating Station, Unit 1 (licensed to the Southern
California Edison Company). These four power reactors have permanently
ceased operation and are in various stages of decommissioning.
Petitioners request that the NRC take emergency action to require a collaborative effort by the Licensees of the four power reactors to document and
research radiation embrittlement of RPVs (RPVs) as an age-related deterioration phenomenon because an archive is essential in understanding the issues
surrounding embrittlement of reactor vessels. Specifically, the Petitioners request that the NRC (1) suspend the current plan by Yankee Atomic Electric
Corporation (YAEC) for the removal, transport, and burial of the Yankee Rowe
RPV; (2) require Licensees of the four permanently closed reactors, who are
now developing plans to remove. transport. and bury their respective RPVs, to
suspend such operations; and (3) require the owners of the four nuclear power
plants to present substantial metal and weld specimens from their respective

I Don't Wa."e Oregon Council, Greenpeace, Environmental Coalition on Nuclear Power, Friends of the Coast
Opposing Nuclear Pollution. New England Coalition Againsl Nuclear Pollution. Ohio Citizens for Responsible
Energy. Physicians for Social ResponsibiUty, the Redwood Alliance, and the Westchester People's Action Coalition.
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RPVs to the NRC for analysis in order to study and materially archive the radiation embrittlement phenomenon.
As bases for their requests, Petitioners state that (1) the four permanently
closed reactors constitute a valuable asset for evaluating RPV embrittlement,
(2) "boat" or scoop samples from the RPV could be retrieved with minimal
occupational radiation exposure, (3) data from boat samples could be used to
verify the veracity of simulated embrittlement in research reactors, and (4) boat
samples could be subjected to annealing or reheating processes to analyze the
results for restoring ductility of the material and for determining the durability
of an annealing process.
For the reasons explained below, Petitioners' request is denied.

II.
Irradiation of the RPV materials adjacent to the reactor core (the beltline
materials) by neutrons escaping from the reactor core leads to embrittlement of
those materials. This embrittlement phenomenon causes the RPV to be more
susceptible to fracture when subjected to operational or accident transients that
cause overcooling (thermal shock) concurrent with or followed by significant
pressure in the reactor vessel. Concern over this phenomenon has resulted in the
NRC developing regulations to closely monitor embrittlement of reactor vessels.
Additionally, to better understand and qualify the embrittlement process, the
NRC Office of Research has an RPV safety research program that addresses the
embrittlement phenomenon on a broad basis.

III.
The NRC Staff has concluded that sufficient information already is and will be
available to the Staff in order to address the radiation embrittlement phenomenon
in a manner that protects public health and safety, without ordering any of the
four Licensees to suspend decommissioning plans or decommissioning activities
to supply metal and weld RPV samples for study. In addition to studying
monitoring data which all licensees are required to supply, the Staff has tested
and will continue to test material from several sources as part of its confirmatory
research program. Samples obtained from decommissioned RPVs already do
and will continue to supplement other embrittlement data.
Licensees are required by 10 C.F.R. § 50.61 and Part 50, Appendix H,
"Reactor Vessel Material Surveillance Program Requirements," to monitor RPV
embrittlement. Appendix H specifies requirements for material surveillance
programs to monitor changes in the fracture toughness of ferritic materials in the
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RPV beltline region from exposure of these materials to neutron radiation. This
regulation requires each licensee to monitor neutron irradiation embrittlement by
placing weld and/or base materials (either plate or forging) that are representative
of its beltline materials in capsules that are placed inside the RPV. Most
plants have plant-specific surveillance programs under which the capsules are
irradiated in the licensee's RPV. Some licensees are participating in integrated
surveillance programs under which the capsules are irradiated in a vessel that
has an irradiation and thermal environment equivalent to that of the Licensee's
RPV. The capsules are periodically withdrawn from the RPV and the materials
tested to monitor the effect of neutron radiation on the fracture toughness of
the vessel beltline materials. These programs have been reviewed by the Staff
and are sufficient for monitoring the effect of neutron radiation at aU operating
light-water reactors.
In addition to licensee programs, the NRC is sponsoring a number of other
programs. NRC confirmatory research programs in which materials are irradiated in test reactors, and the effect of neutron radiation on the fracture toughness
of beltline materials is analyzed, are the Heavy Section Steel Irradiation Program, the Radiation Embrittlement and Prediction Program, the Improved Radiation Embrittlement Correlation Program, and the Embrittlement Database and
Dosimetry Evaluation Program. In the Improved Radiation Embrittlement Correlation and the Embrittlement Database and Dosimetry Evaluation Programs,
the Staff accumulates and evaluates data from power reactor licensee and test
reactor programs and determines the effect of neutron radiation on the fracture
toughness of be1tline welds, forgings, and plates. In connection with these issues, the Staff has documented in Regulatory Guide 1.99, Revision 2, "Radiation
Embrittlement of Reactor Vessel Materials," a methodology for determining the
effect of neutron radiation on reactor vessel welds, forgings, and plates. The
methodology in Regulatory Guide 1.99 includes a margin term to account for
the uncertainties in the material properties and the radiation environment. As
the NRC Staff accumulates more surveillance data from licensees, it periodically
evaluates the data to determine whether the Regulatory Guide 1.99 methodology
needs revision. The licensee surveillance database consists of data from several
hundred licensee capsules.
The Heavy Section Steel Irradiation Program provides experimental evaluation of the effects of chemistry and radiation environment on the irradiation
embrittlement of RPV steels, including the effects of thermal aging, recovery
of fracture toughness by thermal annealing, and reembrittlement trends on annealed reactor vessel materials. This program, in conjunction with the Radiation
Embrittlement and Prediction Program, is developing improved methods for predicting irradiation embrittlement. Both programs are evaluating, experimentally
and analytically, the mechanisms that control irradiation embrittlement to justify
extrapolation of the empirical model to predict plant-specific irradiation em-
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brittlement. These programs are validating the analytical and empirical models
through the testing of service-degraded reactor vessel materials.
The NRC Staff's recommended methodology for determining the effect of
thermal annealing on RPV embrittlement is documented in Regulatory Guide
1.162, "Format and Content of Report for Thermal Annealing of Reactor
Pressure Vessels." NUREG/CR-6327, "Models for Embrittlement Recovery
Due to Annealing of Reactor Pressure Vessel Steels," contains the data and
evaluation that form the bases for the percent recovery of radiation embrittlement
from thermal annealing that is documented in Regulatory Guide 1.162. The
thermal annealing rule, 10 C.P'R. § 50.66, requires that each licensee performing
a thermal anneal must monitor the post-anneal reembrittlement trend using a
surveillance program that conforms with the intent of Appendix H. The effect
of thermal annealing on RPV embrittlement is adequately addressed by requiring
licensees to monitor the post-anneal reembrittlement trend through a surveillance
program and by use of the Regulatory Guide 1.162 methodology.
Based on analyses performed by licensees and the NRC, the Staff has
concluded that the overall integrity analyses, including the various margins,
are conservative and that they provide reasonable assurance that the vessels
can withstand normal operation and accident conditions. Furthermore, each
licensee must bear the burden of demonstrating the adequacy of its pressure
vessel to withstand the effects of a transient causing overcooling concurrent with
or followed by significant pressure when the methodology of Regulatory Guide
1.99, Revision 2, does not predict an acceptable result. Should a licensee not
be able to demonstrate, or be unwilling to expend the resources to demonstrate,
the adequacy of its pressure vessel (which may include actual samples of base
material), the plant must be shut down as was the case for Yankee Rowe.
Test material from the Yankee Rowe pressure vessel would not be of
value in estimating the level of embrittlement, thermal annealing recovery, and
reembrittlement after annealing at currently operating U.S. facilities. The Yankee
Rowe reactor operated at a lower temperature than typical of operating plants,
making any data on embrittlement from Yankee Rowe difficult to correlate with
other light-water reactor designs in the U.S.
Samples from the Rancho, Seco vessel would not provide useful information
since equivalent weld material and vessel wall samples are available from the
Babcock and Wilcox Owners Group and from the canceled Midland Nuclear
Plant. These samples are currently being evaluated in a program that irradiates
the samples in test reactors. These components and samples, taken from power
reactors and irradiated in test reactors, will provide data that could be correlated
to other sample research programs that utilize research reactors.
The Licensee for the San Onofre Unit 1 reactor has submitted a decommissioning plan to the NRC that proposes SAFSTOR, or long-term storage of the
facility, until the licenses for San Onofre Units 2 and 3 expire, sometime after
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2013. Therefore, the Unit 1 vessel will remain on site and in a condition that
would allow samples of test material to be obtained for a substantial period of
time, should it be determined that such samples would be useful for study.
The Trojan Nuclear Plant is currently undergoing active dismantlement.
Portland General Electric, the Licensee, is planning to remove the reactor vessel
and dispose of it at the Hanford, Washington low-level burial site no earlier than
1998. The Staff currently is pursuing the possibility of obtaining samples from
the reactor vessel once the reactor vessel reaches the burial site.
For the above reasons, the Staff concludes that sufficient information is
already and will be available to appropriately and timely address the radiation
embrittlement phenom~non.

IV.

CONCLUSION

The Petitioners have not provided sufficient bases to warrant the suspension
of decommissioning plans or activities at the four nuclear power plants in order
to take specimens of reactor vessels for the purpose of studying the nuclear
power RPV radiation embrittlement phenomenon. Moreover, as explained
above. sufficient information is available to the Staff to address such radiation
embrittlement phenomenon in a manner that protects public health and safety
without the issuance of an order. Accordingly, for the reasons discussed above,
the petition, including the request to take emergency action, is denied.
A copy of this Director's Decision will be filed with the Office of the
Secretary for the Commission to review in accordance with 10 C.F.R. § 2.206(c).
As provided by section 2.206(c), this Decision will constitute the final action
of the Commission 25 days after issuance, unless the Commission, on its own
motion, institutes a review of the decision within that time.
FOR THE NUCLEAR
REGULATORY COMMISSION
Frank J. Miraglia. Acting
Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 14th day of June 1996.
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UNITED STATES OF AMERICA
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In the Matter of

ARIZONA PUBLIC SERVICE
COMPANY
(Palo Verde Nuclear Generating
Station, Units 1, 2, and 3)

June 25, 1996

The Director of the Office of Nuclear Reactor Regulation partially denies a
petition dated May 27, 1994, as supplemented on July 8, 1994, filed by Thomas
J. Saporito, Jr., for himself and on behalf of Florida Energy Consultants, Inc.
(Petitioners). Specifically, Petitioners' requests 1, 2, 3, 5, and 6, submitted in
the July 8, 1994 Supplement, were addressed and denied on the basis that the
concerns raised have been satisfactorily addressed and do not raise substantial
health and safety concerns warranting the requested action. The Petitioners
requested that the Nuclear Regulatory Commission (1) institute a proceeding
pursuant to 10 C.F.R. § 2.206 for the modification, suspension, or revocation of
the Palo Verde operating licenses for Units 1,2, and 3; (2) modify the Palo Verde
operating licenses to require operation at 86% power or less; (3) require the
Licensee to submit a no significant hazards safety analysis to justify operation
above 86% power; (5) require the Licensee to analyze a design-basis steam
generator tube rupture event to show that the offsite radiological consequences
do not exceed the limits of 10 C.F.R. Part 100; and (6) require the Licensee to
demonstrate that its emergency operating procedures for steam generator tube
rupture events are adequate and that the plant operators are sufficiently trained
in the procedures. The remaining issues were addressed in the Director's letter
dated July 26, 1994, acknowledging receipt of the petition and in a Director's
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Decision (DD-96-4, 43 NRC 309), issued on June 3, '1996. The reasons for the
partial denial are fully set forth in the Director's Decision.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

On May 27, 1994, Florida Energy Consultants, Inc. (FEC), by and through
Thomas J. Saporito, Jr. (Petitioners), submitted a petition pursuant to 10
C.F.R. § 2.206 to the U.S. Nuclear Regulatory Commission (NRC). The petition
requested that the NRC (1) institute a show-cause proceeding pursuant to
10 C.F.R. § 2.202 to modify, suspend, or revoke the operating licenses of
Arizona Public Service Company (Licensee or APS) for Palo Verde Nuclear
Generating Station (PVNGS or Palo Verde); (2) issue a notice of violation
against the Licensee for continuing to employ The Atlantic Group (TAG) as a
labor contractor at Palo Verde; (3) investigate alleged material false statements
made by William F. Conway, Executive Vice President at Palo Verde, during
his testimony at a Department of Labor hearing (ERA Case No. 92-ERA-030)
and, in the interim, require that he be relieved of any authority over operations
at Palo Verde; (4) investigate the Licensee's statements in a letter dated August
10, 1993, from Mr. Conway to the former NRC regional administrator, Mr.
Bobby H. Faulkenberry, that Mr. Saporito gave materially false, inaccurate, and
incomplete information on his application for unescorted access to Palo Verde
and that, as a result, Mr. Saporito lacks trustworthiness and reliability for access
to Palo Verde; (5) investigate the circumstances surrounding the February 1994
termination of Licensee employee Joseph Straub, a former radiation protection
technician at Palo Verde, to determine if his employment was illegally terminated
by the Licensee because he engaged in "protected activity" during the course
of his employment; (6) require the Licensee to respond to a "chilling-effect"
letter regarding the circumstances surrounding Mr. Straub's termination from
Palo Verde and specify whether any measures were taken to ensure that his
termination did not have a chilling effl:ct at Palo Verde; and (7) initiate
appropriate actions to require the Licensee to immediately conduct eddy-current
testing (ECT) on all steam generators (SGs) at Palo Verde because the SG tubes
were recently found to be subject to cracking.
As the bases for these requests, the Petitioners allege that (1) a showcause proceeding is necessary (a) because the public health and safety concerns
alleged are significant and (b) to permit public participation to provide NRC
with new and relevant information; (2) past practices of TAG demonstrate that
employees of TAG were retaliated against for having raised safety concerns
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while employed at Palo Verde; (3) citations to testimony from transcripts and
newspaper articles (appended as e~hibits to the petition) ~emonstrate' that Mr.
Conway's testimony is not credible; (4) statements in the letter of A~gust 10.
1993, are inaccurate and materially false and characterize Mr. Saporito as an
individual lacking trustworthiness and reliability for access to Palo Verde, and
that such negative characterizations have caused the nuclear industry to blacklist
him from continued employment, all in retaliation for his raising safety concerns
about operations at Palo Verde; thus, the Petitioners ask that these statements be
rescinded; (5) an investigation into the termination of Mr. Straub is warranted
in view of the fact that the Licensee has engaged in similar illegal conduct in
the past for which the NRC has required the Licensee to pay fines; (6) Mr.
Straub is entitled to reinstatement with pay and benefits pending the NRC's
investigation into his termination to offset the chilling effect his termination had
on the Palo Verde workforce; and (7) in addition to cooling tower problems, the
stress-corrosion and cracking in the SGs is a recurring problem of which the
Licensee is aware and has failed to properly correct, so that the NRC should be
concerned about proper maintenance of safety systems and equipment at Palo
Verde.
On July 8, 1994, the Petitioners filed a supplemental petition (Petition
Supplement) raising six additional issues. The Petitioners requested that the
NRC (1) institute a show-cause proceeding pursuant to section 2.202 for the
modification, suspension, or revocation of the Palo Verde operating licenses
for Units 1, 2, and 3; (2) modify the Palo Verde operating licenses to require
operation at 86% power or less; (3) require the Licensee to submit a No
Significant Hazards safety analysis I to justify operation of those units above
86% power; (4) take immediate action (e.g., by confirmatory order) to require
the Licensee to reduce operation to 86% power or less; (5) require the Licensee
to analyze a design-basis steam generator tube rupture (SGTR) event to show
that the offsite radiological consequences do not exceed a small fraction of the
limits of 10 C.F.R. Part 100; and (6) require the Licensee to demonstrate that
its emergency operating procedures (EOPs) for SGTR events are adequate and
the plant operators are sufficiently trained in EOPs.
As bases for these requests, the Petitioners allege that (1) the Licensee
experienced an SGTR in the free-span area on Unit 2 on March 14, 1993; (2)
during a January 1994 inspection on Unit 2. 85 axial indications were identified.
the longest indication being 7.5 inches; (3) as of May 1994,28 axial indications
were found at Unit 2, and 9 axial indications were found at Unit 1 (more
extensive testing will confirm the existence of circumferential crack indications

I Section 50.91 of the Commission's regulations provides that at the time a licensee requests an amendment it
must provide the NRC its analysis of the issuc of no significant hazards considcmtion. using the standards of
section 50.92.
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in'the expansion and transition areas); (4) in May 1994; so sludge from Units'
1 and 2 indicated a lead content of 4000 to 6000 ppm'; which is unusually
high, accelerates the crevice corrosion process, and is believed to be caused
by a feed water source deficiency; (5) in eight'instances, the Licensee failed to
properly implement operational procedures during the SOTR event on March
14, 1993; (6) the Licensee's failure to comply with approved procedures in the
above-mentioned event is indicative of a problem plant that warrants further NRC
action; (7) in four instances, the NRC is aware of additional Licensee weaknesses
regarding the SOTR event; (8) the Licensee cannot ensure that the radiation dose
limits are satisfied for applicable postulated accidents; (9) the Licensee is not
maintaining an adequate level of public protection in that the offsite dose limits
will be exceeded during an SOTR; (10) the Licensee cannot demonstrate that
a Palo Verde unit can safely be shut down and depressurized to stop SO tube
leakage before a loss of reactor water storage tank inventory; (11) SO tubes are
an integral part of the reactor coolant boundary and tube failures could lead to
containment bypass and the escape of radioactive fission products directly into
the environment and, therefore, must be carefully considered by NRC and the
Licensee; (12) the Licensee cannot demonstrate compliance with 10 C.F.R. Part
50, Appendix A, whil:h establishes the fundamental requirements for SO tube
integrity; (13) the Licensee has failed to comply with NRC recommendations
under NUREO-0800 to show that in the case of an SOTR event, "the offsite
conditions and single failure do not exceed a small fraction of the limits of 10
CFR Part 100"; and (14) the Licensee has posed an unacceptable risk to public
health and safety by raising power on all three Palo Verde units above 86%,
considering the severe degradation of the SO tubes.
In a letter dated July 26, 1994, I acknowledged receipt of the Petition of
May 27, 1994, and the Petition Supplement of July 8, 1994, and denied the
Petitioners' two requests for immediate action. The Petitioners requested the
initiation of actions to require the Licensee to immediately conduct ECT on all
SOs at Palo Verde (Request 7 of the May 27, 1994 Petition) and immediate action
to cause the Licensee to reduce operation to 86% power or less (Request 4 of the
July 8, 1994 Petition Supplement). Although these two requests for immediate
action were denied, the concerns raised by the Petitioners regarding their requests
for ECT and reduced-power operation are addressed in this Decision.
The Staff informed the Petitioners that the remaining requests were being
evaluated under 10 C.F.R. § 2.206 of the Commission's regulations and that a
response would be forthcoming. This Decision addresses the Petitioners' concerns about ECT (Request 7 of the May 27, 1994 Petition), SO tube integrity,
and emergency operating procedures for SOTR events and the remaining requests (Requests I, 2, 3, 5, and 6) of the July 8, 1994 Supplement. The Staff
has completed its review of the remaining issues in your supplemental petition.
A Director's Decision (DD-96-4, 43 NRC 309) regarding Requests 1 through 6
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in the Petition of May 27, 1994, was issued under separate cover letter on June
3, 1996. A discussion of the Director's Decision follows.
II.

BACKGROUND

The Petitioners' concerns addressed in this Decision appear to be based
largely on the March 1993 SGTR event and the NRC Staff findings concerning
that event set forth in the NRC Augmented Inspection Team (AIn2 report. Palo
Verde Unit 2 experienced an SGTR event in SG No.2 on March 14, 1993. At
the time, the unit was at about 98% power. The plant operators manually tripped
the reactor, declared an Unusual Event,3 which was subsequently upgraded to
an Alert,4 and entered the PVNGS Functional Recovery Procedure5 to mitigate
the event. The plant was cooled down and depressurized, and the event was
terminated when Mode 56 was achieved on March 15, 1993.
During the period March 17-25, 1993, an NRC AIT conducted an inspection at PVNGS Unit 2. Overall, the AIT concluded that the response to the
SGTR succeeded in bringing the unit safely to a cold-shutdown condition and
limiting the release of radioactivity so that there was no threat to public health
and safety. However, the AIT identified weaknesses in the Licensee's implementation of emergency plan actions, including event classification, activation
of the emergency response facilities, and prompt assignment of tasks to onsite personnel. Weaknesses were also found in the procedures, equipment, and
training associated with responding to an SGTR event. The AIT inspection was
documented in NRC Inspection Report No. 50-529/93-14, issued on April 16,
1993.
Enforcement action resulted from the AIT inspection in several areas (e.g.,
emergency preparedness, chemistry and radiation monitoring, and emergency
operating procedures). All violations were issued as Severity Level IV.7

2 An AIT is an NRC inspection team composed of experts from the responsible NRC Regional Office augmented
by personnel from NRC Headquarters and others regions with special technical qualifications. The purpose of
an AfT is to determine the causes. conditions, and circumstances relevant to an event and to communicate its
findings, safety concerns, and recommendations to NRC management.
3The lowest level of emergency clas~ification as delineated in 10 C.F.R Part 50, Appendix E.
4The second lowest level of emergency classification as delineated in 10 C.F.R. 1'0111 50. Appendix E.
5 PVNGS Procedures providing operators' actions for responding to design-ba..is events.
6The operational mode defined as cold shutdown in plant technical specifications. .
7 See EA 93-119 (issued July I, 1993) and EA 93-039 (issued April 27, 1993). At the time, violations were
categorized in terms of five levels of severity. Severity Levell and II violations were of very significant regulatory
concern. Severity Level III violations were cause for significant regulatory concern. Severity Level IV violations
were less serious but were of more than minor concern. Severity Level V were of minor safety or'environmental
concern. General Statement of Policy and Procedure for NRC Enforcement Actions, 10 C.F.R. Part 2. Appendix
C, § IV. Effective June 30, 1995, the NRC's Enforcement Policy, as published in the Fedtral Regi,rer (60 Fed.
. ,
'
Reg. 34,381), is set forth in NUREG-I600.
.
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The NRC issued a confirmatory action letter (CAL) to the Licensee on June
4, 1993, for Unit 2. The NRC issued a safety evaluation by letter dated August
19, 1993, concluding that Unit 2 could safely resume operation for 6 months, the
interval between SG tube inspections. This safety evaluation closed the CAL.
The NRC issued a second CAL9 on October 4, 1993, for Unit 3 (amended on
November 8 and 23, 1993), confirming the commitments made by the Licensee
in its September 29, 1993 letter. By letter dated December 3, 1993, the Licensee
reported that it had completed the actions discussed in the CAL. Satisfied that
the Licensee had completed the conditions of the CAL, the Staff closed the CAL
by letter dated April I, 1994.
The Licensee voluntarily reduced power to approximately 86% power in
the fall of 1993 to minimize SG degradation. The Licensee evaluated and
implemented several improvements to the operation of its SGs, one of which
was a reduction in the reactor coolant system hot-leg temperature. The units
were all returned to 100% power by the fall of 1994.
Following a midcycle outage on Unit 2 and midcycle and refueling outages
on Unit 3, the NRC issued a safety evaluation on June 22, 1994, which
concluded that both Units 2 and 3 could safely operate for 6 months between
SG tube inspections. Since that time, there have been additional midcycle
outages on Units 2 and 3 and a refueling outage on all three units. Eddycurrent inspection results and outage planning for the units currently support the
following operating intervals between inspections: Unit I, 16 months; Unit 2,
12 months; and Unit 3, 11 months.
III.

A.

DISCUSSION

Eddy·Current Testing on All Steam Generators at Palo Verde

Item 7 of the Petitioners' letter of May 27, 1994, requested the NRC to require
the Licensee to conduct immediate ECT on all SGs at Palo Verde to ascertain
the integrity and life expectancy of the SG tubes. Although, as indicated above,
this request for immediate action has been denied, the Petitioners' concerns
regarding ECT are addressed below.

BThis CAL set fonh commitments made by the licensee to the NRC Staff on June 2. 1993, regarding the
SGTR event on Unit 2. In the CAL, the Staff confirmed the licensee's commitment (I) to notify the NRC prior
to completion of ECf on the Unit 2 sas; (2) to include the proposed operating interval to the next sa tube
inspection in its safety analysis; and (3) not to restan Unit 2 until the NRC concurs with the restart of the facility.
9 1n this CAL, the Staff confirmed the licensee's commitment to (I) shut down Unit 3 for ECf inspection of
both sas; (2) continue the review of Unit 3 ECf data to identify indications that were not identified in refueling
outage 3R3 by bobbin coil ECf and to provide n written summary of the review; (3) continue to implement the
Unit I sa inspection plan (SGlP); (4) implement changes to emergency operating procedures (EOPs), operator
training, and leakage monitoring; and (5) continue to operate Unit 3 to take advantage of some of the preventive
measures that can be taken to reduce outside·diameter stress corrosion cracking (ODSCC) rates.
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The Petitioners assert as a basis (Petition Basis 7) for their request concerning
ECT that the Licensee's SGs have recently developed cracks in the free-span
portion of their internal structure, that tube stress corrosion and cracking is a
recurring problem in SGs, and that there is a risk the emergency cooling system
will be unable to prevent the melting of the fuel because of tube ruptures. JU
The Licensee has completed at least two eddy-current inspections on each of
the Palo Verde units since the SGTR event in March 1993. The Staff issued
safety evaluations (SEs) that addressed Unit 2 and 3 operating intervals by
letters dated August 19, 1993, and June 22, 1994. 11 These SEs were based.
on the results of the Licensee's eddy-current inspections of Unit 1 in October
1993, of Unit 2 in May 1993 and January 1994, and of Unit 3 in December
1993 and May 1994. In summary, the Staff concluded that Units 2 and 3 could
be safely operated for up to 6 months between SG eddy-current inspections.
The Licensee conducted five of these "minicycles"12 (three on Unit 2 and two
on Unit 3), thereby obtaining extensive SG eddy-current data, which it used to
validate models used for analysis. In May 1995, the Licensee submitted a report
supporting a cycle length of up to 11 months on Unit 3. Unit 1 completed a
16-month operating cycle in June 1995. After meeting with the Licensee, the
Staff approved a Unit 3 cycle length of 11 months in a meeting summary dated
August 22, 1995. During a September 20, 1995 meeting with the Staff, the
Licensee presented its submittal and argumer.ts to support a 12-month cycle for
Unit 2. The Staff incorporated data from the most recent Unit 3 SG inspection
in its evaluation of the Licensee's conclusion regarding a 12-month operating
cycle on Unit 2. The Staff approved the 12-month operating cycle by letter
dated March 5, 1996.
In summary, the Licensee performed the necessary eddy-current inspections,
and the Staff extensively reviewed and approved Palo Verde SG eddy-current
inspection results and continues to review additional information regarding the
integrity of the SG tubes. On the basis of its review of ECT, the Staff has
concluded that the Petitioners' concerns regarding the need for ECT have been
satisfactorily addressed by the Licensee and that no further action by the NRC
Staff is warranted.

JU The Petitioner also mentioned cooling tower problems in this ba.<is. stating that "the NRC should be concerned
ubout proper maintenance of safety systems nnd equipment there." The cooling towers at Palo Verde are not
safety-related sy~tems. If the cooling towers of a unit were incapacitated. the unit might operate less efficiently.
but that would be nn economic penalty. rather than 8 safety problem. The Petitioners did not provide nny specific
examples of problems with the cooling towers. though the Staff is 8W-dfC of the general maintenance problems the
Ucensee has had with the cooling lowers. This issue was the subject of a previous Director's Decision. 00-92-1.
3S NRC 133. 137 (1992). which found no substantial nuclear safety concern with the condition of the cooling
towers.
II Unit I wa.< not directly addressed in the SEs because no free-span axial indications were identified on Unit I
at the time.
12The Palo Verde opemting cycle is normally 16-18 months.
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B.

Operation Above 86% Power

Requests 1,2,3, and 4 of the Petition Supplement, in essence, request actions
requiring the Palo Verde licenses to be modified to require operation at 86%
power or less. 13
As bases for these requests, the Petitioners assert that on March 14, 1993,
Palo Verde Unit 2 had an saTR in the free-span section between the tube
supports and that in January 1994, an inspection of Palo Verde's Unit 2 sas
found 85 axial indications (longest indication, 7.5 inches) (Petition Supplement,
Basis 2); and that as of May 1994, 28 axial indications were found at Unit
2, and 9 axial indications found at Unit 1. The Petitioners believe that more
extensive testing will confirm the existence of circumferential crack indications
in the expansion-transition area (Petition Supplement, Basis 3). The Petitioners
also assert that in May 1994, Units 1 and 2 sa sludge indicated a lead content of
4000-6000 ppm, which would accelerate the crevice corrosion cracking process
(Petition Supplement, Basis 4). The Petitioners also stated that the operation of
Palo Verde units at above 86% power is unacceptable due to severe degradation
of the sa tubes (Petition Supplement, Basis 14).

Axial and Circumferential Steam Generator Tube Indications
With regard to the Petitioners' concern about identifiable axial indications
(Petition Supplement, Basis 2), it is correct that 85 axial indications in the freespan area (longest indication, 7.5 inches) were discovered on sa tubes at Palo
Verde Unit 2 during the January 1994 inspection. However, this number was
apparently based on preliminary information from the Licensee's eddy-current
inspection during the January 1994 eddy-current inspection. The Licensee's
report of March 8, 1994, stated that actually 330 free-span axial indications
were discovered during the Unit 2 first midcycle outage: 22 in sa 1 of Unit
2 (Sa 21) and 308 in sa 2 of Unit 2 (Sa 22). Although a number of axial
indications were detected by the Licensee, it is not the number of indications
that is of a safety concern but rather the severity of the indications (i.e., severity
in terms of whether the tube indication had adequate structural and leakage
integrity). As noted in the petition supplement, the longest indication was 7.5
inches long. The safety significance of this indication, as with any eddy-current

13 The specific reque.t for immediate action to make the Ucensee reduce operation to 86% power or less (Request
4) was denied by letter of July 26. 1994. With regard to the request (Request 3) to require the Ucensee to submit
u no significant hazards safety analysis to justify operation of the units above 86% power. the Ucensee is not
required by the NRC regulations to submit a no significant hazards analysis. since n TS change was not required
to resume operation above 86% power. The Staff did. however. review n no significant hazards analysis related
to operation of the units at 100% power with a reduced hot-leg temperature. The.e TS changes were submitted
by the Ucensee on February 18. 1994. for Units 1 and 3; and on July 1. 1994. for Unit 2. The NRC Stnffreview
of these 1S changes and support for operation at n power level of 100% is discussed at pp. 354-55. infra.
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indication, depends not only on the length of the indication but also on the
depth of the indication. To assess the safety significance and/or severity of
an indication, licensees· size the indications in terms of length, depth, and/or
voltage~14However, eddy-current testing methods have not been qualified for
determining the depth of stress corrosion cracks. Where qualified eddy-current
methods do not exist, licensees may pursue alternative methods such as insitu pressure testing IS to further confirm or assess the condition of the tube
(i.e., to confirm that the tube indication could withstand the required pressure
loadings; thereby demonstrating that the tube had adequate structural integrity).
The Licensee did select nine tubes for in-situ pressure testing during the outage.
The 7.5-inch-Iong indication did not meet the Licensee's screening criteria for
selecting the more severe indications. The screening criteria, discussed in the
NRC Staff's SE of June 22, 1994, considered the length, depth, and/or voltage
of the indication. All nine tubes satisfactorily passed the in-situ pressure test,
thereby providing reasonable assurance that the tube indications had adequate
structural integrity. Furthermore, all tubes with axial free-span indications were
plugged before Unit 2 was returned to operation.
The Petitioners also assert that, as of May 1994, 28 axial indications were
found on Unit 2, and 9 axial indications found at Unit 1, and that more extensive
testing would confirm the existence of circumferential crack indications in the
expansion-transition areas (Petition Supplement, Basis 3). These numbers are
incorrect. Neither Unit 1 nor Unit 2 was in an outage conducting eddy-current
examinations in May 1994. Unit 1 had no axial indications identified as of
this date. The Unit 2 data are described above. Unit 3 was in an outage
at this time and identified a total of 20 axial indications. Regarding the
performance of more extensive testing to confirm the existence of circumferential
crack indications at the expansion-transition area, the Licensee has performed
inspections in this region. In general, the Licensee's sa tube inspection program
consists of an initial inspection sample which is expanded, if necessary, based
on the initial inspection sample results. The Licensee has been examining the
expansion-transition locations with a motorized rotating pancake coil (MRPC)
probe since at least 1993. These examinations permit the Licensee to detect
circumferential crack indications. In its SEs and meeting summaries, the NRC
Staff has reviewed the Licensee's results from its MRPC inspections and found
them acceptable. 16 To date, Palo Verde Units 2· and 3 have each exhibited
a small number of circumferential crack indications per unit. Unit 1 has
14 Voltage is electrical force or potential difference. Voltage measuremen;s can be used to estimate the severity
of an indication.
.
IS In situ pressure tests were conducted to determine whether the iubes could withstand the pressure loading
specified in NRC Regulatory Guide 1.121 (Le .• whether the sa tubes have adequate structural integrity).
t6 The Staff's reviews are documented in SEs dated August 19. 1993. and June 22. 1994. and aho in meeting
summaries dated August 22, 1995. March 22.1994. October 19. 1994. August 22.1995. and September 20.1995.
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exhibited the most extensive circumferential cracking both in terms of number
of indications and the severity of the indications when compared to Units 2 and
3. Nonetheless, the Staff concluded in a meeting. summary dated October 19,
1994, that operating Unit 1 to the end of the operating cycle (April 1995) did
not pose an undue risk to public health and safety in view of (1) the absence of
detectable axial free-span cracks during the previous refueling outage inspection;
(2) the improved secondary water chemistry performance at Palo Verde; (3) the
reduced hot-leg temperature, which is expected to reduce crack growth rates;
and (4) the implementation of enhanced MRPC inspection techniques at the
expansion-transition locations. The Licensee will continue to perform extensive
SO inspections at the end of each operating cycle to ensure continued safe
operation of SOs.

Lead Content in Steam Generator Tube Sludge
The Petitioners assert without providing any supporting basis that the SO
sludge of Units 1 and 2 has a lead content of 4000-6000 ppm (Petition
Supplement, Basis 4). The Licensee performed sludge analyses during two
consecutive Unit 1 outages. The data, which were reported in a letter from
the Licensee dated November 2, 1993, indicate a lead content of 78 ppm (from
Unit 1, Refueling 3) and 98 ppm (Unit 1, Refueling 4).J7 Sludge samples were
obtained from both Unit 2 SOs after the March 1993 SOTR event. The data
were documented in the Licensee's report, "Equipment Root Cause of Failure."
Both the Licensee and outside contractors analyzed the samples; all analyses
indicated a lead content of 100 ppm or less.
The NRC Staff conducted two Palo Verde chemistry inspections (Inspection
Reports 94-15 and 94-27 on Units 50-528/50-529/50-530). The Staff reviewed
films and sludge for their lead content, and the data were consistent with the
Licensee's reports. Inspection Report 50-528/50-529/50-530/94-15 specifically
referred to the inspector's determination to note "whether lead was detected,
because of recent work which indicated it may have a deleterious effect." In
referring to examinations of the burst region l8 of pulled tubes, the report
stated that insignificant levels of lead were found in the sludge and in the films
examined.

17 During the Unit 2 midcycle oUlage in early 1994, the SGs were chemically cleaned before sludge lancing;
therefore. the composition of the sludge was not tested.
18 Durst region refers to the section of the crack in a pulled tube that is exposed as the result of a burst or rupture
due to nn applied pressure either during plant operation or laboratory testing.
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Insp~ctionReport50-528/50-529150-530194-15 also reviewed the Licensee's
secondary water chemistry control program. 19 The NRC inspection team found
that the program requirements had fully conformed to the EPRI guidelines
throughout Palo Verde's operating history with respect to chemical parameters,
analytical frequency, limits ,for critical parameters, and required actions when
critical parameters were exceeded. In summary, the Petitioners' assertions
regarding lead content have not been substantiated and do not agree with
available data. The Licensee has verified 20 that lead content in both Units 1 and
2 SGs is 100 ppm or less, not 4000-6000 ppm as asserted by the Petitioners.
Additionally, NRC Inspection Reports 94-15 and 94-27 on Units 50-528/50529/50-530 have not revealed any information about elevated lead content.
Steam Generator Tube Degradation and Operation at a
Reduced Power Level
The Petitioners also assert that the operation of Palo Verde units at above
86% power is unacceptable due to severe degradation of SG tubes (Petition
Supplement, Basis 14). In December 1993, the Licensee volunteered to reduce
power in all three units to approximately 86% as an interim measure to curtail
SG degradation. The primary purpose of this administrative power limit was
to operate with a lower reactor coolant system hot-leg temperature in order to
reduce tube degradation. This specific power level had been selected because
it provided for a Thill that approximated the value that would be implemented
if the Licensee's proposed TS changes for operating at 100% power with a
reduced Thill were approved by the NRC. Additionally, the Licensee's thermalhydraulic analysis indicated that, at this reduced power level, the potential for
free-span tube degradation from corrosion is reduced. The Licensee took this
action voluntarily to minimize further degradation of the SGs until corrective,
mitigative, and preventive actions could be implemented to reduce SG tube
degradation.
On June 7, 1994, the NRC issued a TS change for Units 1 and 3 that permitted
the Licensee to operate at full power with a lower Thol temperature.21 The Unit
2 TS change was reviewed separately because the Licensee was continuing to
perform analyses arising from the SG tube plugging in Unit 2. The Staff issued
19 The NRC in~pection (earn compared Electric Power Research In.titute (EPRI) Np·6239. "PWR Secondary Water
Chemistry Guidelines," Revisions I through 2, and EPRI TR·10I230, "Interim PWR Secondary Water Chemistry
Recommendations for IGAlIGSCC Control," with the Ucensee's secondary water chemistry control program for
PVNGS,
2() PVNGS performed its own inspections Dnd also utilized contmctors, ABB·Combustion Engineering (ABB·CE)
and Babcock and Wilcox Nuclear Technologies (BWNT), to perform metallurgical examinations. The inspections
revealed minor quantities of lead in surface deposits and films. Su NRC Inspection Report 50-528150-529/50530194-15, dated June 23, 1994,
21 Noticed in the &Jeraf Register on June 22, 1994 (59 Fed. Reg, 32,240),
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this TS change on August 12, 1994.22 These TS changes permitted operation
at a power level of ioo% as did the Staff's post-March 1993 SGTR SEs dated
August 19, 1993, and June 22, 1994, regarding the length of operating cycles
of the Palo Verde units. Furthermore, as stated above, the Staff did not impose
any power restrictions or limits on the Licensee.
In summary, the Petitioners' concerns regarding operation of the Palo Verde
units above 86% power (including bases relating to the March 1993 SGTR
event, identification of axial and circumferential SG tube indications, alleged
elevated lead contents in SG sludge) have been satisfactorily addressed, and do
not warrant any further action by the NRC Staff.

c.

Need to Reanalyze the Design-Basis SGTR Event

Request 5 (of the Petition Supplement) is that the NRC require the Licensee
to analyze a design-basis SGTR event to show that the offsite radiological
consequences do not exceed a small fraction of the limits of 10 C.F.R. Part 100.
The Staff requires an analysis such as this to be completed for all pressurizedwater reactors (PWRs) and documented in a final safety analysis report (FSAR)
before plant operation, The Licensee complied with this requirement. 23
The Petitioners assert in the basis (Petition Supplement, Bases 8, 9, 10, 11,
and 13) that the Licensee cannot ensure that the dose limits are satisfied for
applicable postulated SGTR events; the offsite dose limits would be exceeded
during an SGTR event and adequate protection to the public would not be
maintained; the Licensee cannot demonstrate that the plant can be safely shut
down and depressurized to stop SG tube leakage before reactor water storage
tank inventory is lost; the NRC and the Licensee must carefully consider SGTR;
and "the licensee has failed to comply with NRC requirements under NUREG0800 insofar as the licensee is required to analyze the consequences of a design
basis SGTR event to show that the offsite conditions and single failure do not
exceed a small fraction of limits of 10 C.F.R. Part 100."
The AIT report documents findings regarding the Unit 2 SGTR event of
March 1993. The report stated that the plant was safely brought to cold shutdown
and no radioactivity was released off site. Additionally, the Staff's SE, dated
August 19, 1993, assessed a single SGTR event and single and multiple tube
ruptures induced by a major secondary-side rapid depressurization and concluded

22 Noticed in the F~dtral Rtgi.,rer on August 31. 1994 (59 Fed. Reg. 45.038).
23 Updated Final SafeI)' Analysis Report (UFSAR) § 15.6.3.1.3.2 describes the radiological consequences of an
SGTR. and the results ure shown in UFSAR Table 15.6.3-5. The Staff initially reviewed PVNGS's UFSAR in
November 1981.
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that the 'radiological consequences were within applicable ilimits.24 Finaliy, in
a memorandum 'dated January 26, 1996, the Staff performed a c'onfirmatory
review of the Licensee's updated SaTR event analysis, submitted with Revision
6 to the FSAR (March la, 1994), and concluded that the results' are acceptable.
The Petitioners also assert in the basis (petition Supplement, Basis 12) that the
Licensee cannot demonstrate .compliance with certain criteria of Appendix A
to 10 C.F.R. Part 50,25 which establishes the fundamental requirements for SO
tube integrity. However, the Petitioners have failed to provide any details or
support for this assertion.
In summary, on the basis of the NRC Staff's review of the Licensee's designbasis SaTR event and more recent confirmatory review, the Staff has concluded
that the Petitioners have not presented a basis for further NRC action.

D.

Adequacy of Training and Procedures for an SGTR Event

Regarding Request 6 of the Petition Supplement, that the NRC require the
Licensee to demonstrate that its emergency operating procedures (EOPs) for
SaTR events are adequate and the plant operators are sufficiently trained in
EOPs, the Staff has already taken sufficient action. The Petitioners allege (Petition Supplement, Bases 5, 6, and 7, respectively) that the Licensee failed to
properly implement operational procedures regarding the SaTR event of March
14, 1993, citing eight instances in Basis 5;26 that the Licensee's failure to
comply with approved procedures in this event is indicative of a problem plant
that warrants further NRC attention (Basis 6); and that the NRC is aware of
additional Licensee weaknesses regarding the SaTR event, citing four instances

241n 10 C.F.R. Part 100. acceptance criteria nrc specified for the dose analyzed during initial plant licensing at the
exclusion area boundary (EAB) and low population zone (LPZ) for design-ba.~is accidents. The dose in 2 hours
at the EAB is not to exceed 25 rem to the whole body or 300 rem to the thyroid. The dose in 30 days at the
boundary of the LPZ is not to exceed 2S rem to the whole body or 300 rem to the thyroid. The Staff reviewed
the Licensee's Unit 2 SGTR analysis. submined by letter ddted July 18. 1993, and concluded that the methods
used by the Licensee were acceptable. Su the NRC Staff's safety eV'dluation dated August 19. 1993.
The Petitioners assert that the Licensee ha.~ failed to comply with NUREG-0800 requirements regarding
consequences of a design-ba.~is SGTR event However. NUREG-0800 does not set forth requirements; rather, it
sets forth acceptable approaches 10 satisfying NRC requirements.
2S The Petitioners reference portions of General Design Criteria (GDC) 14. 15.30, and 31 of Appendix A to 10
C.F.R. Part SO.
26 The Petitioners a.~sert (Petition Supplement, Ba.~is 5) that the Licensee (a) failed to classify the event in
accordance with the EOPs; (b) failed to actuate the Emergency Operations Pdcility for the I-hour time; (c) failed
to activate the Emergency Re.ponse Data System; (d) violated 10 C.F.R. §50.72 requirements. actiV'dtion of the
Emergency Response Data System; (e) failed to take prompt corrective actions to repair the condenser vacuum
pump exhaust radiation monitor; (f) failed to obtain required approvals for alarm setpoint change on wa.,te-gas-area
combined ventilation exhaust monitor; (g) failed to fully implement an alarm response procedure and; (h) failed
to check the owner·controlled area.
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in Basis 7. XI These bases ]argely concern areas the Staff reviewed after the
SGTR event on March 14, 1993. Specifically, the Petitioners repeated several
of the procedural and operator weaknesses that were described and evaluated
in the Staff's AIT report (Inspection Report 50-529/93-14, dated April 16,
1993).28 Specifically, the AIT report stated that the use of a diagnostic logic
tree caused the operators to misdiagnose the SGTR event twice and subsequently
enter a Functional Recovery Procedure, contributing substantially to the delay
in isolating the faulted SG. The Staff concluded in its safety evaluation of
August 19, ]993, that the Licensee's modifications to the EOPs and the
subsequent operator training provide sufficient enhancement for both diagnosis
and mitigation of various SGTR scenarios.
Additionally, the Licensee recently revised its EOPs to make them consistent
with Combustion Engineering Owners Group (CEO G) guidance (CEN 0152,
Rev. 329 ). NRC Inspection Report 50-528/50-529/50-530/95-12, dated July 27,
1995, documents the Staff's observations on the "high-intensity team" training
conducted for each crew in preparation for implementing the EOPs. In the
inspection report, the Staff stated that the EOPs enhanced crew performance and
allowed for greater flexibility in responding to events. As an example, during
the simulator-based SGTR scenario, the crew was able to isolate the faulted
SG within 14 minutes of the start of the event. In contrast, during the March
1993 Unit 2 SGTR event, operators took about 3 hours to isolate the faulted
SG, partly because of restrictions in the EOPs in use at the time. The Staff
will further evaluate the effectiveness of EOPs during future licensed-operator
examinations.
On the basis of its review of the Petitioners' request that the Licensee
demonstrate that its EOPs for SGTR events are adequate and that plant operators
are sufficiently trained in EOPs, the Staff has concluded that the Petitioners have
not presented a basis for further NRC action.

21 The Petitioners assert (Petition Supplement. Basis 7) !hat !he Licensee's (a) alert and warm !oetpoints for

condenser vacuum pump exhaust and main steam line radiation monitor limits appear to be based on offsite dose
limits ra!her !han on an SGTR event; (b) simulator warm.~ occur wi!hin 2·3 minutes of an SGTR event. contr.rry
to control room indications; (c) plant staff failed to fully resllOnd to assembly notification; (d) plant staff failed to
~rform a formul eV"~luation of !he safety significance of an abnormal crack growth in !he Unit 2 SG.
S The Licensee addressed the issues raised in !he AIT report by implementing !he necessary procedural changes
and providing training. For example, wi!h regard to !he AIT finding (summarized by !he Petitioners) regarding
differences between alarm response on !he simulator and in !he control room, !he Staff's safety evaluation of
August 19, 1993, stated !hat "the simulator has been modified to more realistically model !he plant. particularly
the response of the mdiation monitoring system to an SGTR."
29 A letter from !he NRC to Combustion Engineering, dated August 2, 1988, stated !hal, "pending NRC final
review and approval, CE facilities may base !heir plant·specific emergency operating procedures on Revision 3 of
CEN·152. Should future NRC review reveal modifications to Revision 3 to be necessary, CE facilities would be
expected to update their procedures to reflect the identified changes. Schedules for such changes should be based
on perceived safety significance of !he changes." The objective of !he CEN·152 report is to describe the CEOG
emergency procedure guidelines system. The report contains !he me!hodology used to develop and vulidate !he
Licensee's emergency procedure guidelines and information on !he implementation of guidelines.
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III.

CONCLUSION

The institution of proceedings in response to a request pursuant to Section
2.206 is appropriate only when substantial health or safety issues have been
raised. See Consolidated Edison Co. of New York (Indian Point, Units 1,2, and
3), CLI-75-8, 2 NRC 173, 176 (1975), and Washington Public Power Supply
System (WPPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 923 (1984).
This standard has been applied to the concerns raised by the Petitioners to
determine whether the actions requested by the Petitioners are warranted. With
regard to the specific requests made by the Petitioners discussed herein, the
NRC Staff finds no basis for taking additional actions beyond those described
above. Accordingly, the Petitioners' requests for additional actions pursuant to
section 2.206, specifically Requests 1,2,3,5, and 6 submitted in the Petitioners'
Supplement dated July 8, 1994, are denied. Accordingly, no action pursuant to
section 2.206 is being taken in this matter.
A copy of this Decision will be filed with the Secretary of the Commission
for Commission review in accordance with 10 C.F.R. § 2.206(c) of the Commission's regulations. As provided by this regulation, the Decision will constitute
the final action of the Commission 25 days after issuance, unless the Commission, on its own motion, institutes a review of the Decision within that time.
FOR THE NUCLEAR
REGULATORY COMMISSION
William T. Russell, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 25th day of June 1996.
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CASE NAME INDEX

ALL REACTOR UCENSEES WITH INSTALLED 1lIERMO-LAG ARE BARRIER MATERIAL
REQUFST FOR ACTION; DIRECTOR'S DECISION UNDER \0 C.F.R. 12206; DO-96-3, 43 NRC
183 (1996)
ARIZONA PUBUC SERVICE COMPANY
REQUFST FOR ACTION; DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; Doclct:t Nos. 5().S28,
5().S29, 5().S30; DO-96-4, 43 NRC 309 (1996)
REQUFST FOR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Doclct:t Nos. 5().S28,
5().S29, 5().S3O; 00-96-8, 43 NRC 344 (1996)
CLEVELAND ELECTRIC ll.LUMINATING COMPANY, et aI.
OPERATING UCENSE AMENDMENT; ORDER; Docket No. S044O-OLA·3; CU·96-4, 43 NRC SI
(1996)
CONSOUDATED EDISON COMPANY OF NEW YORK
REQUFST FOR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket Nos. 5().241,
S0-286 (Ucense Nos. DPR·26, DPR·64); DO-96-6, 43 NRC 333 (1996)
EASTERN TESTING AND INSPECTION, INC.
ENFORCEMENT ACTION; MEMORANDUM AND ORDER (Denying licensee Motion 10 Set Aside
Inunediale Effectiveness); Docket Nos. 030-0S313-EA, 030-32163·EA (ASLBP No. 96-lI4-02·EA)
(EA 96-08S) (Order Suspending Byproduct Malerial license Nos. 29-09814-01 and 29-09814-(2);
LBP·96-9, 43 NRC 211 (1996)
ENFORCEMENT ACTION; MEMORANDUM AND ORDER (Approving Settlement Agreemenl and
Dismissing Proceeding); Docket Nos. 030-0S313-EA. 030-32163-EA (ASLBP No. 96-114-02·EA)
(EA 96-085) (Order Suspending Byproduct Malerial license Nos. 29-09814-01 and 29-09814-(2);
LBP·96-II, 43 NRC 279 (1996)
GEORGIA INSTITUTE OF TECHNOLOGY
OPERATING UCENSE RENEWAL; THIRD PREHEARING CONFERENCE ORDER; Docket No.
SO-I60-Ren (ASLBP No. 9S·704-0I.Ren) (Renewal of Facility license No. R·97); LBP·96-8, 43 NRC
178 (1996)
OPERATING UCENSE RENEWAL; MEMORANDUM AND ORDER (Telephone Conference Call,
5/15196); Docket No. 5().160-Ren (ASLBP No. 9S·704-0I·Ren) (Renewal of Facility license No.
R·97); LBP·96-10. 43 NRC 231 (1996)
GULF STATES UTIUI1ES COMPANY, et aI.
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Granl of Motion to
Terminate Proceeding); Docket No. S0-4S8·0LA (ASLBP No. 93·68~OLA); LBP·96-S, 43 NRC
I3S (1996)
KERR·McGEE CHEMICAL CORPORATION
MATERIALS UCENSE; ORDER; Doclct:t No: 4O-206I·ML; CU·96-2, 43 NRC 13 (1996)
WUISIANA ENERGY SERVICES, L.P.
MATERIALS UCENSE; PARIlAL INITIAL DECISION (Resolving Contentions H, 1., and M); Docket
No. 70-307O-ML (ASLBP No. 91-64I-02·ML) (Special Nuclear Material license); LBp·96-7, 43 NRC
142 (1996)
NOJrrHEAST NUCLEAR ENERGY COMPANY
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Ruling on Intervention
Petition); Docket No. S0-24S-0LA (ASLBP No. 96-71I-OI-OLA); LBP·96-I, 43 NRC 19 (1996)
OPERATING UCENSE AMENDMENT; ORDER (Terminating Proceeding); Doclct:t No. S0-24S-OLA
(ASLBP No. 96-7I1-OII·OLA); LBP·96-6, 43 NRC 140 (1996)
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ONCOLOGY SERVICES CORPORATION
CIVIL PENALTY; MEMORANDUM AND ORDER (Approving SenIement Agreement and Dismissing
Proceeding); Docket No. 03()'3176S-QvP (ASLBP No. 9S.708-OI-CivP) (EA 94-006) (Byproduct
Malerials License No. 37.28540-01); LBP·96-3, 43 NRC 93 (1996)
PECO ENERGY COMPANY
REQUEST FOR ACTION; FINAL DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket Nos.
S()'277, 5()'278; Do.96-5, 43 NRC 322 (1996)
PORTLAND GENERAL ELECTRIC COMPANY
REQUEST FOR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. S()'344
(License No. NPF·I); Do.96-7, 43 NRC 338 (1996)
RADIATION ONCOLOGY CENTER AT MARLTON (ROCM)
CIVIL PENALTY; MEMORANDUM AND ORDER (Approving SenIement Agreement and Tcnninating
Proceeding); Docket No. 3().32493-CivP (ASLBP No. 9S·709-02-CivP) (EA 93-072) (Byproduct
Materials License No. 29-28685-01); LBP.96-4, 43 NRC 101 (1996)
SACRAMENTO MUNICIPAL UTILlTY DISTRICT
REQUEST FOR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. S()'312
(License No. DPR·54); Do.96-7, 43 NRC 338 (1996)
SEQUOYAH FUELS CORPORATION
MATERIALS UCENSE AMENDMENT; INITIAL DECISION (License Amendment Application);
Docket No. 4().8027·MLA·3 (ASLBP No. 94-7()()'04-MLA·3) (Source Materials License No.
SUB·IOto); LBP·96-12, 43 NRC 290 (1996)
SEQUOYAH FUELS CORPORATION and GENERAL ATOMICS
ENFORCEMENT ACTION; MEMORANDUM AND ORDER; Docket No. 4().8027·EA (Decontamination
and Decommissioning Amding); CU·96-3, 43 NRC 16 (1996)
SOUTHERN CALIFORNIA EDISON COMPANY
REQUEST FOR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. 5()'206
(License No. DPR·I3); Do.96-7, 43 NRC 338 (1996)
YANKEE ATOMIC ELECTRIC COMPANY
DECOMMISSIONING; MEMORANDUM AND ORDER; Docket No. SO-029; CU·96-I, 43 NRC I
(1996)
DECOMMISSIONING; MEMORANDUM AND ORDER; Docket No. S0-029·DCOM; CU·96-S, 43
NRC S3 (1996)
DECOMMISSIONING; MEMORANDUM AND ORDER; Docket No. 50-029 (For Relief Under 10
C.F.R. 12.206); CU·96-6, 43 NRC 123 (1996)
DECOMMISSIONING; MEMORANDUM AND ORDER; Doclcet No. S0-029·DCOM (Decommissioning
Plan); CU·96-7, 43 NRC 23S (1996)
DECOMMISSIONING; MEMORANDUM AND ORDER (Denying Petition 10 Intervene); Docket No.
50-029·DCOM (ASLBP No. 96-713-0I·DCOM); LBP·96-2, 43 NRC 61 (1996)
REQUEST FOR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. S0-029
(License No. DPR·3); Do.96-1, 43 NRC 29 (1996)
REQUEST FOR ACTION; SUPPLEMENTAL DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206;
Docket No. S0-029; Do.96-2, 43 NRC 109 (1996)
REQUEST FOR ACTION; DIRECTOR'S DECISION UNDER 10 c.F.R. 12.206; Docket No. S()'029
(License No. DPR·3); Do.96-7, 43 NRC 338 (1996)
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All Reactor Ucensees with Installed Thermo-ug Fire Barrier Material, DO-96-3, 43 NRC 183 (1996)
relitigation of concerns about fire barrier material; DO-96-5, 43 NRC 324 n.3 (1996)
ATX, Inc. v. U.S. Department of Transportation, 41 F.3d 1522, 1527 (D.c. Cir. 1994)
conununications that violate separation of functions; CU-96-5, 43 NRC 57 (1996)
Business and Professional People for the Public Interest v. Atomic Energy Commission, 502 F.2d 424, 428
(D.C. Cir. 1974)
.
specificity requirement for contentions; CU-96-7, 43 NRC 248 n.7 (1996)
CAN v. NRC, 59 F.3d 284, 291-92, 294 (1st Or. 1995)
hearing rights on component removal prior to approval of decommissioning plan; CU-96-7, 43 NRC
242 (1996)
Carolina Power and Ught Co. (Shearon Harris Nuclear Power Plant), LBP-85-5, 21 NRC 410, 413 (1985)
effect of requirement for evidentiary suppon for contentions; CU-96-7, 43 NRC 248 n.7 (1996)
Carolina Power and Ught Co. (Shearon Harris Nuclear Power Plant, Units I, 2, 3, and 4), CU-80-12, 11
NRC 514, 517 (1980)
licensing board jurisdiction following approval of settlement agreements; LBP-96-II, 43 NRC 282 n.1
(1996)
Otizens Awareness Network Inc. v. NRC, 59 F.3d 284 (1st Cir. 1995)
dismantling activities prior to approval of decommissioning plan; DO-96-I, 43 NRC 30-49 (1996)
hearing rights on decommissioning plans; CU-96-I, 43 NRC 5 (1996)
Cleveland Electric muminating Co. (Perry Nuclear Power Plant, Unit I), CU-93-2I, 38 NRC 87, 92
(1993)
application of judicial concepts of standing in NRC proceedings; LBP-96-I, 43 NRC 21 (1996)
standing to intervene, showing necessary to establish; CU-96-I, 43 NRC 6 (1996)
Consolidated Edison Co. of New York (Indian Point, Units I, 2, and 3), CU·75·8, 2 NRC 173, 176
(1975)
I
standard for institution of show-cause proceedings; DO-96-5, 43 NRC 331 (1996); DO-96-8, 43 NRC
358 (1996)
Costle v. Pacific Legal Rlundation, 445 U.S. 198, 204 (1980)
burden on opponent of summary disposition motion; CU·96-7, 43 NRC 249 0.9 (1996)
Curators of the University of Missouri, CU.95·I, 41 NRC 71, 132 n.81 (1995)
pleading requirements for appeals; CU-96-7, 43 NRC 272 (1996)
Dellums v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988)
standing to intervene, showing necessary to establish; CU-96-I, 43 NRC 6 (1996)
Duke Power Co. (Catawba Nuclear Station. Units I and 2), ALAB.813, 22 NRC 59, 83 (1985)
arguments raised for first time on appeal; CU-96-7, 43 NRC 260 (1996)
Duke Power Co. v. Carolina Environmental Study Group, 438 U.S. 59, 78-81 (1978)
nexus requirement between the injury claimed and the right being asserted; CU·96-I, 43 NRC 6
(1996)
Evans v. leff D., 475 U.S. 717, 727 (1986) ,
authority of presiding officer to change settlement agreements; LBP-96-II, 43 NRC 282 n.l (1996)
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Horida Power and Ught Co. (Sl Lucie Nuclear Power Plant, Units I and 2), CU-89-2I, 30 NRC 325,
329 (1989)
slanding to intervene, anolber nonparty person as basis for; CU-96-I, 43 NRC 6 (1996)
standing 10 intervene on basis of geographic proximity; LBP-96-I, 43 NRC 25 (1996)
Florida Power and Ught Co. (Sl Lucie Nuclear Power Plant, Units I and 2), CU-89-2I, 30 NRC 325,
329-30 (1989)
proximity as basis for slanding to intervene; CU-96-7, 43 NRC 247-48 (1996)
General Public Utilities Nuclear Corp. (Oyster Creek Nuclear Generating Station), 00-95-18, 42 NRC 67
(1995)
cote shroud aaclting, inspection prior to refueling outage; 0D-96-5, 43 NRC 324 n.1 (1996)
Georgia Institute of Technology (Georgia Tech Research Reactor), CU-95-IO, 42 NRC I, 2 (1995)
licensing board responsibility to develop factual record; CU-96-7, 43 NRC 255 (1996)
Georgia Institute of Technology (Georgia Tech Research Reactor), CU-95-12, 42 NRC 111, 115 (1995)
showing necessary to derive organizational slanding-from a member; LBP-96-I, 43 NRC 22 (1996)
Georgia Institute of Technology (Georgia Tech Research Reactor), CU-95-12, 42 NRC 111, 116-17 (1995)
proximity as basis for slanding to intervene; CU-96-7, 43 NRC 247-48 (1996)
Georgia Institute of Technology (Georgia Tech Research Reactor), CU-95-12, 42 NRC 111, 117-18 (1995)
pleading requiremeDlS at intervention stage; LBP-96-2, 43 NRC 71 (1996)
Gulf States Utilities Co. (River Bend Station, Unit 1), CLI-94-IO, 40 NRC 43, 47 (1994)
showing necessary to derive organizational slanding from a member; LBP-96-I, 43 NRC 22 (1996)
Gulf States Utilities Co. (River Bend Station, Units I and 2), ALAB-183, 7 AEC 222, 226 (1974)
slanding to iDlervene on basis of geographic proximity; LBP-96-I, 43 NRC 25 (1996)
HecItler v. Campbell, 461 U.s. 458, 467 (1983)
rulemaldng as alternative to litigation of generic issues; CU-96-7, 43 NRC 251 (1996)
Houston Ughting and Power Co. (Aliens Creek Nuclear Generating Station, Unit I), ALAB-535, 9 NRC
377, 390-96 (1979)
showing necessary 10 derive organizational Slanding from a member; LBP-96-I, 43 NRC 22 (1996)
Houston Ughting and Power Co. (Aliens Creek Nuclear Generating Station, Unit I), ALAB-565, 10 NRC
521, 525 (1979)
treatment of issues raised in reply filings; LBP-96-2, 43 NRC 83 0.17 (1996)
Houston Ughting and Power Co. (Aliens Creek Nuclear Generating Station, Unit I), ALAB-582, II NRC
239, 242 (1980)
arguments raised for first time on appeal; CU-96-7, 43 NRC 260 (1996)
Houston Ughting and Power Co. (Aliens Creek Nuclear Generating Station, Unit I), ALAB-590, 11 NRC
542 (1980)
evidentiary support n:qulred for contentions; CU-96-7, 43 NRC 248 0.7 (1996)
Houston Ughting and Power Co. (South Texas Project, Units I and 2), ALAB-549, 9 NRC 644, 646-47
(1979)
organizational Slanding, basis for; LBP-96-I, 43 NRC 21 (1996)
Houston Ughting and Power Co. (South Texas Project, Units I and 2), ALAB-799, 21 NRC 360, 382
(1985)
withdrawal of only admitted contention and dismissal of proceeding with prejudice; LBP-96-5, 43
NRC 137 (1996)
Jeff O. v. Andrus, 899 F.2d 753, 758 (9th Clr. 1989)
authority of presiding officer to change settlement agreements; LBP-96-11, 43 NRC 282 0.1 (1996)
Josepb J. Macltta1, CU-89-18, 30 NRC 167, 169-70 (1989)
authority of Commissionen to decide recusal motions for themselves; CU-96-5, 43 NRC 57 (1996)
Kelley v. Selin, 42 F.3d lSOI, IS08 (6th Clr. 1995)
injury-in-fact standard for intervention in NRC proceedings; LBP-96-I, 43 NRC 21 (1996)
Kelley v. Selin, 42 F.3d ISOI, ISI3, 1518-20 (6th Or.), cerl denied, liS S. Ct. 2611 (1995)
acceptability of agency reliance on prior determinations; CU-96-7, 43 NRC 251 (1996)
resolution of generic issues by rulemaking ralber than c:ase-by-c:ase litigation; CU-96-7, 43 NRC 277
(1996)
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limerick Ecology Action v. NRC. 869 F.ld 719, 739 (3d Cir. 1989)
rule of reason in consideration of accident risks; LBP·96-2, 43 NRC 89 (1996)
Long Island lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB·832, 23 NRC 135, 141
(1986)
rights of prevailing party to defend ultimate results reached by a board; CLI·96-7, 43 NRC 241 0.6
(1996)
,
Long Island lighting Co. (Shoreham Nuclear Power Station, Unit I), CLI·9().8, 32 NRC 201, 207 n.3
(1990)
,
actions that "materially and demonstrably" affect decommissioning options or "substantially increase"
decommissioning costs; CLI.96-6, 43 NRC 129 (1996)
scope of activities prior to decommissioning plan approval; 00-96-1, 43 NRC 36 (1996); 00-96-2,
43 NRC 113 (1996)
I
Long Island lighting Co. (Sboreham Nuclear Power Station, Unit I), CLI·91·2, 33 NRC 61, 73 n.5 (1991)
activities that constitute decommissioning; CLI·96-6, 43 NRC 129 (1996)
scope of activities prior to decommissioning plan approval; 00-96-1, 43 NRC 36 (1996); 00-96-2,
43 NRC 113 (1996)
!
Long Island lighting Co. (Sboreham Nuclear Power Station, Unit I), CLI·91·8, 33 NRC 461, 468-69
(1991)
state', right to file petition for review; CLI·96-3, 43 NRC 17 (1996)
Long Island lighting Co. (Sboreham Nuclear Power Station, Unit I), CLI.91.8, 33 NRC 461, 471 (1991)
scope of activities prior to decommissioning plan approval; 00-96-1, 43 NRC 43 (1996)
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 2136 (1992)
injury.in.fact standard for intervention in NRC proceedings; LBP·96-I, 43 NRC 21 (1996)
standing to intervene, sbowing necessary to establisb; CLI·96-I, 43 NRC 6 (1996)
Martin v. OSHRC. 499 U.S. 144, 156-57 (1991)
agency practice as Indicator of how an agency interprets its regulations; CLI·96-6, 43 NRC 129
(1996)
,
McKinney v. George, 556 F. Supp. 645, 648 (N.D. D1. 1983), aff'd, 726 F.2d 1183 (1th Cit. 1984)
reliability of family memben as witnesses; LBP·96-9, 43 NRC 221 (1996)
Mississippi Power and light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB·130, 6 AEC 423,
426 (1973)
evidentiary support required for contentions; CLI·96-1, 43 NRC 248 n.1 (1996)
Mississippi Power and light Co. (Grand Gulf Nuclear Station, Units I and 2), LBP·73-4I, 6 AEC 1057
(1973)
,
withdrawal of contentions without prejudice; LBP·96-5, 43 NRC 136 (1996)
Mississippi Power and ligbt Co. v. Mississippi, 487 U.S. 354, 370-74 (1988)
recovery of operating expenses througb FERC·mandated wholesale rates to retail customers; CLI·96-7,
43 NRC 267 (1996)
,
Nuclear Information and Resource Service v.' NRC, 969 F.ld 1169, 1174-77 (D.C. Cir. 1992)
rulema1dng as alternative to litigation of generic issues; CLI·96-7, 43 NRC 251 (1996)
Ohio Citizens for Responsible Energy, OPRM·88-4, 28 NRC 411 (1988)
risk posed by noncompliance with one regulation; 00-96-3, 43 NRC 195 (1996)
Pacific Gas and Electric Co. (Diablo Canyon' Nuclear Power Plant, Units I and 2), ALAB·583, II NRC
441, 448-49 (1980)
state's right to file petition for review; CLI·96-3, 43 NRC 17 (1996)
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB-644, 13 NRC
903, 937 (1981)
status of regulatory guides; LBP·96-1, 43 NRC 141 (1996)
Pacific Gas and Electric Co. (Diablo Canyon' Nuclear Power Plant, Units 1 and 2), ALAB·763, 19 NRC
571, 577 (1984)
,
burden on applicant in materials license, proceeding; LBP·96-7, 43 NRC 144 (1996)
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Pacific Gu and Electric Co. (Diablo Canyon Nuclear Power Plant. Units I and 2). LBP-92-27. 36 NRC
196. 199 (1992)
affidavit requirement to establish representational standing; LBP-96-1. 43 NRC 23 (1996)
showing necessary to derive organizational standing from a member; LBP-96-I. 43 NRC 23 (1996)
Peter Kiewet Sons' Co. v. U.S. Army COIpS of Engineers. 714 F.ld 163. 170-71 (D.c. Cit. 1983)
comrmmications that violate separation of functions; CLJ-96-5. 43 NRC 57 (1996)
Philadelphia Electric Co. (Umerick Generating Station. Units 1 and 2). ALAB-726. 17 NRC 755. 757-58
(1983)
licensing board jurisdiction following approval of senJement agreements; LBP-96-lI. 43 NRC 282 0.1
(1996)
Philadelphia Electric Co. (Umerick Generating Station. Units I and 2). ALAB-819. 22 NRC 681. 720
(1985)
burden on applicant In materials license proceeding; LBP-96-7. 43 NRC 144 (1996)
Portland General Electric Co. (Pebble Springs Nuclear PIant, Units 1 and 2). CLJ-76-27. 4 NRC 610. 616
(1976)
discretionary grant of .tanding to Intervene; LBP-96-1. 43 NRC 26 (1996)
Powe! Reactor Development Co. v. International Union. 367 U.s. 396. 408 (1961)
agency practice as Indicator of how an agency Interprets its regulations; CLJ-96-6. 43 NRC 129
(1996)
Press Broadcasting Co.• Inc. v. FCC, 59 F.3d 1365. 1369 (D.C. Cit. 1995)
comrmmications that violate separation of functions; CLJ-96-5. 43 NRC 57 (1996)
Public Service Co. of New Hampshire (Seabrook Station. Units 1 and 2). ALAB-942, 32 NRC 395. 414
(1990)
litigable contentions faultiog decommissioning plan for a deficiency in content; LBP-96-2, 43 NRC 76
(1996)
Public Setvice Co. of New Hampshire (Seabrook Station. Units 1 and 2). LBP-76-4. 3 NRC 123 (1976);
ALAB-949. 33 NRC 484. 485 (1991)
pleading standards for counsel familiar with NRC requirements; LBP-96-1. 43 NRC 24 (1996)
Public Setvic:e Co. of Oklaboma (Blac:k Fox Station. Units 1 and 2). ALAB-S73. 10 NRC 775. 786-87
(1979)
pleading requirements for appeals; CLJ-96-7. 43 NRC 272 (1996)
. Public Setvice Electric and Gu Co. (Salem Nuclear Generating Station. Units 1 and 2)•. ALAB-136. 6
AEC 487. 489 (1973)
evidentiary support required for contentions; CLJ-96-7. 43 NRC 248 n.7 (1996)
Puerto Rico Electric Powet Authority (North Cout Nuclear PoWe! Plant, Unit 1). ALAB-648. 14 NRC 34.
37 (1981)
arguments raised for first time on appeal; CU-96-7. 43 NRC 260 (1996)
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station). CU-92-2, 35 NRC 47. 61
(1992)
houselceeping stays to facilitate orderly judicial review; CU-96-5. 43 NRC 60 (1996)
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station). CLl-92-2, 35 NRC 47. 61
n.7 (1992)
•
activities that constitute decommissioning; CU-96-6. 43 NRC 129 (1996)
decommissiOning activities permitted prior to approval of decommissioning; DO-96-1. 43 NRC 36
(1996); DO-96-2, 43 NRC 113 (1996)
Sacramento Municipal Utility District (Rancho Seco Nuclear Genetating Station). CU-93-3. 37 NRC 135.
152 (1993)
discretion of Commission to issue stays; CU-96-5. 43 NRC 60 (1996)
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station). CLJ-93-3. 37 NRC 135.
142 (1993)
standard for rejection of contentions; CLJ-96-7. 43 NRC 249 (1996)
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Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), CU·93·3, 37 NRC 135,
145-46 (1993)
rejection of contentions in a decommissioning proceeding as 100 speculative; CU·96-7, 43 NRC 267
(1996)
.
Sacramento Municipal Utility Districl (Rancho Seco Nuclear Generating Station), LBP·93·23, 38 NRC 200,
246 (1993)
,
approval process for change from spenl fuel storage 10 cby cask storage; LBp·96-2. 43 NRC 79
(1996)
SEC v. Levine, 881 F.ld 1165, 1180 (ld Cir. 1989)
changes in senlement agreements following coon approval; LBP·96-11, 43 NRC 282 n.l (1996)
Sequoyah l1Jels Cotp. (Gore, Oklahoma Site), CU·94-12. 40 NRC 64, 71·72 (1994)
showing necessary to derive organizational standing from a member; LBP·96-1, 43 NRC 22 (1996)
Sierra Oub v. Morton, 405 U.S. 727, 740 n.15 (1972)
application of test of Injury·in-fact to the question of standing; CU·96-1, 43 NRC 6 (1996)
St. Josepb Radiology Associates, Inc. (db.a. Sl Josepb Radiology Associates, Inc., and Fisher Radiological
Clinic), LBP·92·34, 36 NRC 317, 321·22 (1992)
Staff burden In establishing adequale evidence for Immediate effectiveness of enforcement Older;
LBP·96-9, 43 NRC 216 (1996)
Stalemenl of Policy on the Conduct of Ucensing Proceedings, CU·8 I oS, 13 NRC 452. 454 (198 I)
timeliness of affidavits showing representational standing; LBP·96-1, 43 NRC 24 (1996)
Union of Concerned Scientists v. NRC, 920 F.ld 50, SI·52 (D.c. Or. 1990)
specificity requirements for intervention petitions; CU·96-7, 43 NRC 248 (1996)
United Stales v. Chemical Foundation, Inc., 272 U.S. I, 14-15 (1926)
weight given to NRC inspector', observations; LBP·96-9, 43 NRC 225 n.9 (1996)
United Stales v. Hill, SOO F.ld 315, 317 (5th Or. 1974)
adequate evidence test for immediate effectiveness of enforcement orden; LBP.96-9, 43 NRC 215
(1996)
United Stales BancOtp COtp. v. Bonner Mall Partnership, 115 S. Ct. 386 (1994)
effect of voluntaly senlement on claims to vacatur; CU·96-2. 43 NRC 14 (1996)
Vermont Yankee Nuclear Power Cotp. (Vermont Yankee Nuclear Power Station), ALAB·919, 30 NRC 29,
44-47 (1989), remanded for additional findings, CU·90-4, 31 NRC 333 (1990)
litigability of accident scenarios in decommissioning proceedings; LBP·96-2, 43 NRC 90 (1996)
Vermont Yankee Nuclear Power Cotp. v. NRC, 435 U.s. 519, 554 (1978)
burden on opponent of sununary disposition motion; CU·96-7, 43 NRC 249 n.9 (1996)
Vuginia Electric and Power Co. (North Anna Power Slation, Units 1 and 2), ALAB·522. 9 NRC 54, 56
(1979)
minor public exposure as basis for admission of contention contesting decommissioning activities;
CU·96-7, 43 NRC 247 (1996)
I
standing to intervene in decommissioning proceeding on basis of geographic proximity LBP·96-1, 43
NRC 25 (1996); LBP·96-2. 43 NRC 70 (1996)
Warner Communications Sec. Utig., 798 F.2d 35, 37 (2d Cir. 1986)
authority of presiding officer to change senlement agreements; LBP·96-ll, 43 NRC 282 n.l (1996)
Warth v. Seldin, 422 U.S. 490, 511 (1975)
organizational standing, basis for; LBP·96-1, 43 NRC 21 (1996)
Washington Public Power Supply System (wpPSS Nuclear Project No.2), 00-84-7, 19 NRC 899, 923
(1984)
standard for institution of show·cause proCeedings; 00-96-5, 43 NRC 331 (1996); 00-96-8, 43 NRC
358 (1996)
Western Industrial X·Ray Inspection Co~ LBP·95·22. 42 NRC 20S, 212·13 (1995)
finality of senlement agreement following Commission sua sponte review; LBP·96-11, 43 NRC 282
n.1 (1996)
Wilderness Society v. Griles, 824 F.ld 4, 11 (D.C. Cir. 1987)
injury.in·fact standard for intervention in NRC proceedings; LBP·96-1, 43 NRC 21 (1996)
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Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CU-9S-14, 42 NRC 130 (199S)
bearing rights 00 decommissioning plans; CU-96-I. 43 NRC S (1996); CU-96-7. 43 NRC 242
(1996)
Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CU-9S-14, 42 NRC 130, 136 (199S)
decommissioning activities prior to approval of decommissioning plan; CU-96-6, 43 NRC 127 (1996)
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10 C.P.R. 1.l2(d)
,
om investigation of separation of functions violation; CU·96-5, 43 NRC 57 (1996)
10 c.P.R. 2.I04(d)
applicability to source material licenses; LBP-96-I2. 43 NRC 304 (1996)
10 C.P.R. 2.104(d)(3)
authority to issue licenses; LBP-96-I2. 43 NRC 304 (1996)
10 C.P.R. 2.202
oral argument following receipt of wrinen submissions; LBP-96-9, 43 NRC 229 (J 996)
10 c.P.R. 2.202(a)(5)
effectiveness of enforcement orders; LBP-96-9, 43 NRC 215 (1996)
evidence to support Staff claim of deliberate misconduct by licensee; LBP-96-9, 43 NRC 227 (1996)
10 C.P.R. 2.202(b)
.
answen to allegations in Staff enforcement order; LBP-96-9. 43 NRC 214 n.1 (1996)
challenges to immediate effectiveness of license suspensions; LBP-96-II. 43 NRC 280 (1996)
10 C.F.R. 2.202(c)(2)(i)
adequate evidence test for immediate effectiveness of enforcement orden; LBP-96-9. 43 NRC 221, 226
(1996)
appeals of immediate effectiveness of enforCement orden; LBP-96-9, 43 NRC 215 (1996)
challenges to immediate effectiveness of license suspensions; LBP-96-1I, 43 NRC 280 (1996)
10 C.F.R. 2.203
licensing board jurisdiction following approval of settlement agreements; LBP-96-11, 43 NRC 282 n.1
(1996)
licensing board review of settlement agreements; LBP-96-3. 43 NRC 94 (1996); LBP-96-4. 43 NRC 102
(1996)
scope of Commission sua sponte review of settlement agreements; LBP-96-11. 43 NRC 283 n.1 (1996)
10 C.F.R. 2.206
core shroud craclcing. request for action on;' 00-96-5. 43 NRC 323-32 (1996)
craclcing of steam generator tubes. request for license suspension pending completion of actions
requested by generic letter; 00-96-6. 43 NRC 333-37 (1996)
dismantling activities prior to approval of decommissioning plan; 00-96-1. 43 NRC 30-49 (1996)
forum for contesting procedural irregularities in management reorganization; LBP-96-12. 43 NRC 306
(1996)
forum for litigating alleged violations of regulations; LBP-96-2. 43 NRC 85 (1996)
forum for requesting enforcement action; CLI-96-7. 43 NRC 269 (1996)
hostile work environment at Palo Verde. request for action on; 00-96-4, 43 NRC 310-21 (1996)
removal. transport, and burial of reactor pressure vessel; 00-96-7, 43 NRC 338-43 (1996)
steam generator tube rupture concerns; 00-96-8, 43 NRC 345-58 (1996)
Thermo-Lag as fire barrier material. request for action on use of; 00-96-3, 43 NRC 184-210 (1996)
10 c.P.R. 2.206(c)(I)
.
Commission authority to review Oirector's Decisions; CLI-96-6. 43 NRC 126. 128 (1996)
10 C.P.R. 2.206(cX2)
appeals of Director's Decisions; CLI-96-6. 43 NRC 127-28 (1996)
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10 c.F.R 2.714
burden of going forward on contentions; CU-96-7. 43 NRC 262 (1996)
showing nec:essary for intervention on decommissioning plans; CU-96-I. 43 NRC 5 (1996)
specificity requirements for intervention petitions; CU-96-7. 43 NRC 248 (1996)
10 C.F.R. 2.7I4(a)
standard for reinstitution of intervention; LBP-96-5. 43 NRC 137 (1996)
treatment of issues raised in reply filings; LBP-96-2. 43 NRC 83 n.l7 (1996)
10 C.F.R. 2.7I4(aXI)
standard for admission of late-filed contentions; CU-96-7. 43 NRC 155 (1996)
10 C.F.R. 2.714(aXI)(iHv)
c:riteria to be addressed for arguments raised for first time on appeal; CU-96-7. 43 NRC 260 (1996)
10 C.F.R. 2.714(a)(3)
timeliness of amendment of intervention petition; LBP-96-1. 43 NRC 24 (1996)
10 C.F.R. 2.714(bXl)
arguments raised (or first time on appeal; CU-96-7. 43 NRC 260 (1996)
supplement to intervention petitions; CU-96-7. 43 NRC 155 0.15 (1996)
10 C.F.R 2.714(b)(2)
pleading requirements for contentions; CU-96-7. 43 NRC 248-49 (1996)
10 C.F.R. 2.7I4(b)(2)("ri)-("ili)
pleading requirements for contentions; LBP-96-2. 43 NRC 70 (1996)
10 C.F.R. 2.714(b)(2)(iii)
rejection of contentions; CU-96-7. 43 NRC 246 (1996)
10 C.F.R. 2.714(d)(2)
pleading requirements for contentions; ru-96-7. 43 NRC 248 (1996)
10 c.F.R. 2.714(d)(2)(iHii)
rejection of contentions; CU-96-7. 43 NRC 246 (1996)
10 C.F.R. 2.7I4(d)(2)("ri)
amendment of contentions based on applicant's environmental report; CU-96-7. 43 NRC 249 n.8 (1996)
Iitigability of contention that. even If proveD, would not entitle petitioner to relief; LBP-96-2. 43 NRC
78. 91-92 (1996)
standard for rejection of contentions; CU-96-7. 43 NRC 249 (1996)
10 c.F.R. 2.714(g)
limits on an intervenor's participation in a proceeding; CU-96-1. 43 NRC 6 n.3 (1996)
10 C.F.R. 2.714a(a)
appeals of dismissals of contentions; CU-96-5. 43 NRC 59 (1996)
10 C.F.R. 2.715(c)
review of licensing board approval of settlement agreement; CU-96-3. 43 NRC 17 (1996)
10 C.F.R. 2.715(d)
state's right to file petition for review; CU-96-3. 43 NRC 17 (1996)
10 c.F.R. 2.72O(h)(l)
subpoena of individual NRC Staff witnesses; LBP-96-8. 43 NRC 180 (1996)
10 c.F.R. 2.72O(h)(2)
Iic:ensing board authority 10 subpoena individual NRC Staff witnesses; LBP-96-8. 43 NRC 180 (1996)
10 C.F.R. 2.732
burden of proof in malerials license proc:eedings; LBP-96-7. 43 NRC 144 (1996)
burden of proof of compliance with decommissioning funding regulations; CU-96-7. 43 NRC 159
(1996)
10 C.F.R. 2.743(c)
formal for prefiled written testimony; LBP-96-10. 43 NRC 233 (1996)
10 C.P.R. 2.7430)
official notice of public;ly available doc:uments; CU-96-7. 43 NRC 261 0.21 (1996)
10 C.F.R 2.758
dismissal of c:hallenges 10 regulations; LBP-96-2. 43 NRC 89 0.29 (1996)
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10 C.F.R 2.760
finality of partial initial decision; LBP-96-7. 43 NRC 176 (1996)
10 C.F.R 2.780(a)-(c)
distinction between ex partc communicatioll! and communicatiOIl! in violarion of separation of functioll!;
CU-96-S. 43 NRC S6 n.2 (1996)
10 C.F.R 2.78I(a)
violation of separation of functiOIl! restrictiOIl!; CU-96-S. 43 NRC SS. S6 n.2 (1996); CU-96-7. 43
NRC 24S n.3 (1996)
10 c.F.R 2.78I(c)
disposition of communication violating separation of functioll!; CU-96-S. 43 NRC SS (1996); CU-96-7.
43 NRC 24S n.3 (1996)
10 C.F.R 2.786
petitiOIl! for review of Initial decision; LBP-96-12. 43 NRC 307 (1996)
review of partial initial decisioll!; LBP-96-7. 43 NRC 176 (1996)
.cope of Commission sua spontc review of settlement agreements; LBP-96-II. 43 NRC 283 n.1 (1996)
10 C.F.R 2.786(b)
review of order granting summary disposition; CU-96-4. 43 NRC SI (1996)
10 C.F.R 2.786(b)(2)-(3)
petitiOIl! for review of partial initial dccisioll!; LBP-96-7. 43 NRC 177 (1996)
10 C.F.R 2.786(bX4)
appeals of partial initial dccisioll!; LBP-96-7. 43 NRC 176 (1996)
10 C.F.R. 2.786(d)
participation by interested stalc as amicus curiae; CU-96-3. 43 NRC 17 (1996)
10 c.F.R 2.788
need to address traditional factors in discretionaJ)' grant of stay; CU-96-S. 43 NRC 60 n.7 (1996)
10 C.F.R 2.79O(dXI)
protection of exhibits containing proprictary information; LBP-96-7. 43 NRC 167 (1996)
10 C.F.R Part 2. Subpan L
timing of hearings on material liCCII!C amendment requests; LBP-96-12. 43 NRC 30S (1996)
10 C.F.R 2.120l(a)
bearings on materials license amendments; LBP-96-12. 43 NRC 291 (1996)
10 C.F.R 2.120S(a)
bearing rights on materials liCCII!C amendments; LBP-96-12. 43 NRC 292 (1996)
10 C.F.R 2.120S(8)(1)
bearing rights on materials license amendments; LBP-96-12. 43 NRC 30S (1996)
10 C.F.R 2.120S(c)(2)
timing of hearings on material license amendment requests; LBP-96-12. 43 NRC 30S. 306 (1996)
10 C.F.R 2.120S(dX3)
litigablc issues in materials licell!c amendment proceedings; LBP-96-12. 43 NRC 292 (1996)
10 C.F.R 2.120S(g)
licensing board authority 10 determine scope of litigablc issues in materials license amendment
proceeding; LBP-96-12. 43 NRC 292 (1996)
10 C.F.R. 2.120S(jX3)
intem:ntion petitiOIl! for materials license amendmenl proceedings; LBP-96-I2. 43 NRC 292 (1996)
10 C.F.R 2.120S0)
Staff authority 10 act on materials license amendmenl application; LBP-96-I2. 43 NRC 304 (1996)
10 C.F.R. 2.120S(m)
conditions or limits on participation in materials license amendment proceedings; LBP-96-12. 43 NRC
m(1~
.
10 C.F.R 2.1209(8)
authority of presiding officer 10 regulate the coone of a proceeding; LBP-96-I2. 43 NRC 292 (1996)
10 C.F.R 2.1231
NRC Staff participation in lnfornta1 proceedings; LBP-96-12. 43 NRC 291 (1996)
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10 C.F.R. 2.1251
finality of initial decision; LBP-96-I2. 43 NRC 307 (1996)
10 C.F.R. Part 20
exposure limits during decommissioning; CU-96-6. 43 NRC 128 (1996)
exposure risks resulting from inadequate personnel training; LBP-96-9. 43 NRC 228 (1996)
10 C.F.R. 20.l(c)
applicability of ALARA to decommissioning; CU-96-I. 43 NRC 7 n.4 (1996)
10 C.F.R. 20.1003
application of ALARA to decommissioning; CU-96-7. 43 NRC 251 n.lO (1996)
cost considerations in achieving ALARA standard; CLI-96-1. 43 NRC 8 (1996)
definition of ALARA; CU-96-7. 43 NRC 249 (1996)
10 C.F.R. 20.1101
ALARA requirements for decommissioning; CU-96-7. 43 NRC 243. 249-55. 268 (1996)
applicability of ALARA to decommissioning; CLI-96-I. 43 NRC 7 (1996); LBP-96-2. 43 NRC 71
(1996)
10 C.F.R. 20.l10l(b)
burden on Ucensee to achieve ALARA standard; CU-96-7. 43 NRC 249 (1996)
dose-saving alternatives. requirement for licensees to use; CU-96-7. 43 NRC 250 (1996)
10 C.F.R. 20.2102(a)(2)
radiation program content and implementation of audit records; LBP-96-9. 43 NRC 217 (1996)
10 C.P.R. 20.2106(c)
completeness of dosimetry records; LBP-96-9. 43 NRC 217 (1996)
10 C.F.R. Part 2S
intervenor access to classified material on material control and accounting at uranium enrichment
facilities; LBP-96-7. 43 NRC 168 (1996)
10 C.F.R. 30.9
false certification of radiographer as violation of; LBP-96-9. 43 NRC 216. 221-22. 226 (1996)
10 C.F.R. 30.9(a)
incomplete and Inaccurate training information; LBP-96-9. 43 NRC 223 (1996)
violation of; LBP-96-9. 43 NRC 221 n.s (1996)
10 C.P.R. 30.9(c)
violation of; LBP-96-9. 43 NRC 222 n.s (1996)
10 C.F.R. 30.10
accountability of independent auditors; LBP-96-1I. 43 NRC 286 (1996)
false certification of radiographer as violation of; LBP-96-9. 43 NRC 216. 221-22. 226 (1996)
10 c.F.R. 30.lO(b)
misleading certification of radiographer training and experience; LBP-96-9. 43 NRC 223 (1996)
10 C.F.R. 30.lO(a)(l)
,
penalty for deliberate misconduct; LBP-96-9. 43 NRC 224 (1996)
10 C.F.R. 30.lO(a)(2)
misleading certification of radiographer training and experience; LBP-96-9. 43 NRC 223. 224 n.8 (1996)
10 C.F.R. 30.lO(c)(2)
deliberate misconduct; LBP-96-9. 43 NRC 224 (1996)
10 C.P.R. 30.33
standards for materials license applications; LBP-96-7. 43 NRC 144 (1996)
10 C.F.R. 30.34(c)
radioactive materials shipment prior to decommissioning plan approval; DO-96-1. 43 NRC 46 (1996)
10 C.F.R. Part 34
testing of employees performing NRC-licensed activities; LBP-96-II. 43 NRC 285 (1996)
10 C.F.R. 34.2
correlation between radiographer's assistant and radiographer; LBP-96-9. 43 NRC 223 n.7 (1996)
10 C.F.R. 34.24
calibration of survey meters and associated documentation; LBP-96-9. 43 NRC 217 (1996)
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10 C.F.R. 34.27
failure to complctc utilization records; LBP·96-9, 43 NRC 217 (1996)
10 C.F.R. 34.31
unqualified and untrained employee directed to pcrfonn radiography; LBP·96-9, 43 NRC 216 (1996)
10 C.F.R. 34.31(b)
instruction requirements for radiographcn; LBP·96-9, 43 NRC 217 (1996)
10 C.F.R. 34.33(a)
rezcroing of pocket dosimetcn; LBP·96-9, 43 NRC 217 (1996)
10 C.P.R. 34.43(b)
postcxposure slII\'eys of scalcd sources; LBP·96-9, 43 NRC 217, 224 (1996)
10 C.F.R. 34.44
written notification to employees of requirements of; LBP·96-II, 43 NRC 287 (1996)
10 C.P.R. 40.3
authority to issue liccnses; LBP·96-12, 43 NRC 304 (1996)
10 C.F.R. 4O.31(j)
content of emergcncy plans for special nuclcar materials licensees; LBP·96-7, 43 NRC 145 (1996)
10 C.F.R. 4O.31(j)(3)(i)
site features to be included In emergcncy plans for uranium cnrichment facilitics; LBP·96-7, 43 NRC
148-50 (1996)
10 C.F.R. 4O.31(j)(3)(ii)
types of accidents considered in emergcncy plans for uranium enrichment facilitics; LBP·96-7, 43 NRC
152 (1996)
10 C.F.R. 4O.31(j)(3)(v)
mitigating actions to be included in emergcncy plans for uranium enrichment facilities; LBP·96-7, 43
NRC IS3, 162 (1996)
10 C.P.R. 4O.31(j)(3)(vii)
emergcncy responsibilities of licensee employees at uranium enrichment facilitics; LBP·96-7, 43 NRC
156, 1S9 (1996)
10 C.F.R. 4O.31(j)(3)(viii)
notification of authorities of emergency at uranium enrichment facility; LBP·96-7, 43 NRC 154, 15S,
159, 163 (1996)
10 C.F.R. 4O.31(j)(3)(x)
training of shift pcnoDDel to handle emergcncy situations at uranium enrichment facility; LBP·96-7, 43
NRC IS6 (1996)
10 C.P.R. 40.31 (j)(3)(xi)
postaccident renoration of uranium enrichment facilities to a safe condition; LBP·96-7, 43 NRC 162
.
(1996)
10 C.F.R. 40.32
standards for materials license applications; LBP·96-7, 43 NRC 144 (1996)
10 C.F.R. 4O.32(c)
emergency planning requirements for facilities possessing and using special nuclear materials or source
and byproduct material; LBP·96-7, 43 NRC 14S (1996)
10 C.P.R. 40.41
pan.time venus full·time positions for completion of decommissioning as violation of; LBP·96-12, 43
NRC 298, 299 (1996)
10 C.F.R. 4O.41(c)
radioactive materials lhipment prior to decommissioning plan approval; DO-96-I, 43 NRC 46 (1996)
10 C.F.R. 40.42
time and efficiency coasidcrations in agency evaluation of decommissioning plans; LBP·96-12, 43 NRC
297 (1996)
10 C.F.R. 4O.42«()(4)(iv)
deadlinc for complction of decommissioning; LBP.96-12, 43 NRC 298, 299 (1996)
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10 C.F.R. 4O.42(g)(4) and (b)
proposed management reorganization as violation of; LBP·96-I2, 43 NRC 299 (1996)
10 C.F.R. SO.7
penalty for denial of employment for engaging in protected activities; 00-96-4. 43 NRC 315 (1996)
10 C.F.R. 50.36(c)(2)
fire watches as compensation for use of inadequate fire barrier material; 00-96-3. 43 NRC 196 (1996)
10 C.F.R. SO.48
satisfaction of fire protection requirements with Tbenno-Lag; 00-96-3. 43 NRC 198. 200 (1996)
10 C.F.R. 50.S5a
inscrvice inspection of reactor vessel components; 00-96-5. 43 NRC 325 (1996)
10 C.F.R. SO.s5a(g)(3)
reporting of inservice inspection activities; 00-96-5. 43 NRC 327 (1996)
10 C.F.R. SO.59
decommissioning activities permitted prior to approval of decommissioning plan; ru·96-6. 43 NRC 128
(1996); 00-96-1. 43 NRC 31. 33. 3S. 42 (1996)
10 C.F.R. 50.S9(c)
amendment of technical specifications; LBP·96-2, 43 NRC 80 (1996)
10 C.F.R. SO.61
monitoring reactor pressure vessel embrittlement; 00-96-7. 43 NRC 340 (1996)
10 C.F.R. SO.72
violation of; 00-96-8. 43 NRC 356 0.26 (1996)
10 C.F.R. SO.7S(c) n.1
removal and disposal of lpent fuel as a decommissioning activity; LBP·96-2, 43 NRC 77 (1996)
10 C.F.R. SO.75(e)
assurance of funding for decommissioning plans that include onsite Itorage; ru·96-7. 43 NRC 258
(1996)
10 C.F.R. SO.75(e)(1)(jj)
decommissioning funding arrangements; ru·96-7. 43 NRC 261 (1996)
10 C.F.R. SO.BI
creditor interests In uranium enrichment facilities; LBP·96-7. 43 NRC 144 (1996)
10 C.F.R. 50.B2
clWlenges to applicant's choice of decommissioning options; ru·96-I. 43 NRC 7 (1996)
conduct of decommissioning activities prior to final approva\ of decommissioning plans; ru·96-7. 43
NRC 241 (1996)
10 C.F.R. SO.B2(a)
decommissioning funding arrangements for prematurely shutdown reactors; CU·96-7. 43 NRC 262
(1996)
10 C.F.R. SO.B2(b)( I) and (2)
content of decommissioning plans; ru·96-7. 43 NRC 244. 256-S8 (1996)
decommissioning plans. CODlent of; ru·96-I. 43 NRC 7 0.4 (1996); LBP·96-2, 43 NRC 73. 74-75
(1996)
10 C.F.R. SO.B2(b)(I)(i)
acceptability of alternative means of decommissioning plan; ru·96-1. 43 NRC 7 0.4 (1996); LBP·96-2.
43 NRC 73 0.6 (1996)
choice of decommissioning alternatives; CU·96-7. 43 NRC 251 (1996)
10 C.F.R. SO.B2(b)(4)
decommissioning costs. reasonableness of; CU·96-I. 43 NRC 9 (1996); LBP·96-2, 43 NRC 7S. BO
(1996)
decommissioning funding requirements; CU·96-7. 43 NRC 244. 258-67 (1996)
10 C.F.R. SO.B2ec)
decommissioning funding rcquiremcnts; CU·96-7. 43 NRC 244. 258-67 (1996); LBP·96-2. 43 NRC BO
(1996)
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10 C.F.R. SO.B2(d)
detail required in decommissioning plam if there is a delay in a major dismantlement activity;
LBP-96-2, 43 NRC 79 (1996)
.
10 C.F.R. SO.B2(e)
ALARA standard applied to decommissioning; CU-96-7, 43 NRC 2SO (1996)
notice of hearing on decotnissioning plan;CU-96-7, 43 NRC 243 (1996)
10 c.F.R. SO.B2(f)
Commission policy on decommissioning; LBP-96-2, 43 NRC 73 n.6 (1996)
10 C.F.R. SO.BS(c)(l)
assurance of funding for decommissioning 'plam that include onsite storage; CU-96-7, 43 NRC 2S8
(1996)
10 c.F.R. SO.BS(c)(2)
i
inclusion of cost adjustments in decommissioning plans; CU-96-7, 43 NRC 2SB (1996)
10 C.F.R. SO.91
,
requirement for no significant hazards consideration analysis for license amendment; DD-96-B, 43 NRC
346 n.l (1996)
i
10 c.F.R. SO.92
standard for determining no significant hazards; DD-96-B, 43 NRC 346 0.1 (1996)
10 C.F.R. Part SO, Appendix A
~
violation by use of Thermo-Lag as fire barrier; DD-96-3, 43 NRC 187 (1996)
10 C.F.R. Part SO, Appendix A. GDC 3
:
satisfaction of fire protection requirements for operating nuclear power plants; DD-96-3, 43 NRC
198-200 (1996)
10 c.F.R. Part SO, Appendix A. GDC 14, IS, 30, and 31
requirements for steam generator tube integrity; DD-96-B, 43 NRC 356 n.2S (1996)
10 C.F.R. Part SO, Appendix E
emergency classification levels for steam gencn.tor tube rupture event; DD-96-B, 43 NRC 348 (1996)
10 C.F.R. Part SO, Appendix H
monitoring reactor pressure vessel embrinlement; DD-96-7, 43 NRC 340 (1996)
10 C.F.R. Part SO, Appendix R
failure to report test results on combustibility of Thermo-Lag as fire barrier material; DD-96-3, 43 NRC
20S (1996)

violation by use of Thermo-Lag as fire barrier; DD-96-3, 43 NRC 187 (1996)
10 C.F.R. Part SO, Appendix R. fmG
:
Thermo-Lag as a fire barrier material; DD-96-3, 43 NRC 19S, 198-201 (1996)
10 C.F.R. Part S I
standards for materials license applications; LBP-96-7, 43 NRC 144 (1996)
10 c.F.R. S1.23(I)
acceptable period for use of any combination of wet and dry fuel safe storage methods; LBP-96-2, 43
NRC 77 (1996)
I
safe-storage period for spent fuel; LBP-96-2, 43 NRC 7B (1996)
10 C.F.R. SI.71(d)
early site release, considerations in; CU-96-7, 43 NRC 274 (1996)
10 C.F.R. SI.92
'
standard for issuing a supplemental enviro~mental impact statement; CU-96-7, 43 NRC 269 (1996)
·10 C.F.R. SI.92(I)(2)
environmental impact statements for decommissioning activities; LBP-96-2, 43 NRC 8S, BB, 90-91
(1996)
I
showing required for consideration of al~tivcs to decommissioning plan; CU-96-7, 43 NRC 274
(1996)
10 C.F.R. 70.22(b)
material control and accounting at uraniu~ enricbment facilities; LBP-96-7, 43 NRC 165-66 (1996)
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10 C.F.R. 70.22(i)
content of emergency plans for special nuclear materials licensees; LBP·96-7, 43 NRC 145 (1996)
10 C.F.R. 70.22(iX3)(i)
site features to be included in emergency plans for uranium enrichment facilities; LBP·96-7, 43 NRC
148-50 (1996)
10 C.F.R. 70.22(iX3Xv)
mitigating actions to be included in emergency plans for uranium enrichment facilities; LBP·96-7, 43
NRC 153, 162 (1996)
10 C.F.R. 70.22(iX3Xvii)
emergency responsibilities of licensee employees at uranium enrichment facilities; LBP·96-7, 43 NRC
156, 159 (1996)
10 C.F.R. 70.22(iX3Xviii)
notification of authorities of emergency at uranium enrichment facility; LBP·96-7, 43 NRC 154, ISS,
159, 163 (1996)
10 C.F.R. 70.22(iX3Xx)
training of shift personnel to handle emergency situations at uranium enrichment facility; LBP·96-7, 43
NRC 156 (1996)
10 C.F.R. 70.23
standards for materials license applications; LBP·96-7, 43 NRC 144 (1996)
10 C.F.R. 70.23(a)(4)
emergency planning requirements for facilities possessing and using special nuclear materials or source
and byproduct material; LBP·96-7, 43 NRC 145 (1996)
10 C.F.R. 70.23(aX6)
finding required for licensing of uranium enrichment facility; LBP·96-7, 43 NRC 166 (1996)
10 C.F.R. 70.33(iX3)(ii)
types of accidents considered in emergency plans for uranium enrichment facilities; LBP·96-7, 43 NRC
152 (1996)
10 C.F.R. 70.33(iX3Xxi)
postaccident restoration of uranium enrichment facilities to a safe condition; LBP·96-7, 43 NRC 162
(1996)
10 C.F.R. 70.4I(a)
radioactive materials shipment prior to decommissioning plan approval; DO-96-I, 43 NRC 46 (1996)
10 C.F.R. 70.44
creditor interests in special nuclear material; LBP·96-7, 43 NRC 144 (1996)
10 C.F.R. Part 71
radioactive materials shipment prior to decommissioning plan approval; DO-96-I, 43 NRC 46 (1996)
10 C.F.R. 71.5(a)
documentation for transporting licensed material outside a licensee's facility; LBP·96-9, 43 NRC 217
(1996)
identification of activity or transport index on "RADIOACfIVE" label; LBP·96-9, 43 NRC 217 (1996)
stabilization of packages containing radioactive material for transport outside a licensee's facility;
LBP·96-9, 43 NRC 218 (1996)
10 C.F.R. 71.73(c)
c:haIlenge to test perimeter for transportation casks; LBP·96-2, 43 NRC 89 0.29 (1996)
10 C.F.R. Part 72
licensing requirements for dry cask storage; LBP·96-2, 43 NRC 79 (1996)
10 C.F.R. Part 72, SUbpart L
dry cask certification process; LBP·96-2, 43 NRC 79 (1996)
10 C.F.R. 72.40
licensing requirements for dry cask storage; LBP·96-2, 43 NRC 79 (1996)
10 c.F.R. 72.4O(a)(5), (13)
transfer of high.level radioactive waste to a transportation cask; LBP·96-2, 43 NRC 80 (1996)
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10 c'P.R. 72.44(d)
,
approval process for change from spent fuel storage to dry cask storage; LBP-96-2, 43 NRC 79 (1996)
10 c'P.R. 72.46
I
approval process for change from spent fuel storage to dry cask storage; LBP-96-2, 43 NRC 80 (1996)
transfer of high-level radioactive waste to a transportation cask; LBP-96-2, 43 NRC 80 (1996)
10 C.P.R. 72.48(c)
I
transfer of higb-Ievel radioactive waste to a transportation cask; LBP-96-2, 43 NRC 80 (1996)
10 C.P.R. 72.104, 72.212(b)(2), (4)
i
approval process for change from spent fuel storage to dry cask storage; LBP-96-2, 43 NRC 79 (1996)
10 C.P.R. 72.212(b)(4)
,
transfer of high-level radioactive waste to a transportation cask; LBP-96-2, 43 NRC 79 (1996)
10 C.P.R. 74.33
implementation of material control and accounting at uranium enrichment facilities; LBP-96-7, 43 NRC
167-69, 171, 172-73 (1996)
,
10 C.P.R. 74.33(a)
material control and accounting at uraniu~ enrichment facilities; LBP-96-7, 43 NRC 166 (1996)
10 C.P.R. 74.33(a)(2) and (3)
:
performance objectives of nuclear material' control plans for uranium enrichment facilities; LBP-96-7, 43
NRC 166 (1996)
10 C.P.R. 74.33(b)
:
nuclear material control plans for uranium 'enrichment facilities; LBP-96-7, 43 NRC 166 (1996)
10 c'P.R. 74.33(c)(5)
I
defection program for material control and accounting at uranium enrichment facilities; LBP-96-7, 43
NRC 166, 173-76 (1996)
10 c.F.R. Part 100
design-basis steam generator tube rupture event, reanalysis of radiological consequences of; D0-96-8, 43
NRC 346, 347, 355, 356 n.24 (1996) ,
10 C.F.R. 140.15-.17
i
financial protection requirements for uranium enrichment facility licensing; LBP-96-7, 43 NRC 144
(1996)
10 C.P.R. Part 140, Appendix A
financial protection requirements for uranium enrichment facility licensing; LBP-96-7, 43 NRC 144
(1996)
I
49 C.P.R. 172.403
identification of activity or transport index 'on "RADIOACTIVE" label; LBP-96-9, 43 NRC 217 (1996)
49 C.P.R. 177.817(a)
:
documentation for transporting licensed material outside a licensee', facility; LBP-96-9, 43 NRC 217
(1996)
49 C.P.R. 177.842(d)
stabilization of packages containing radioactive material for transport outside a licensee', facility;
LBP-96-9, 43 NRC 218 (1996)
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Administrative Procedure Act. 5 U.S.c. 1551(S) and (9)
parties directed to address significance of "license" and "licensing"; CU-96-4. 43 NRC 52 (1996)
Administrative Procedute Act. 5 U.S.c. 1553 ,
rule changes without notice and opportunity for comment; CU-96-7. 43 NRC 159 (1996)
Agreement Between the United States of America and the International Atomic Energy Agency for the
Application of Safeguards in the United Stales of America, Nov. IS. 1977. 32 U.S.T. 3062. 30S2.
art. n(b)
I
applicability to licensing of uranium enrichment facilities; LBP-96-7. 43 NRC 170-71 (1996)
Application of Safeguards in the United States of America, Nov. IS, 1977. 32 U.S.T. 3062. 30S2. art. 73
authority of IAEA over material control and accounting at uranium enrichment facilities; LBP-96-7. 43
NRC 171 (1996)
Atomic Energy Act. ch. 6. § 53; ch. 7. 163; ch. 10
licensing of uranium enrichment facilities; LBP-96-7. 43 NRC 144 (1996)
Atomic Energy Act. 62. 42 U.S.C. 2092
applicability to source material licenses; LBP-96-12. 43 NRC 304 (1996)
Atomic Energy Act. SI. 42 U.S.C. 12111
,
licensing board review of settlement agreements; LBP-96-3. 43 NRC 94 (1996); LBP-96-4. 43 NRC 102
(1996); LBP-96-1I. 43 NRC 281 (1996)
Atomic Energy Act. 103
I
applicability to soutee material licenses; LBP-96-12, 43 NRC 304 (1996)
authority to issue licenses; LBP-96-12, 43 NRC 304 (1996)
Atomic Energy Act. 161b. 42 U.S.C. 1220l(b)
licensing board review of settlement agreements; LBP-96-3. 43 NRC 94 (1996); LBP-96-4. 43 NRC 102
(1996); LBP-96-1 I. 43 NRC 2S1 (1996) ,
Atomic Energy Act, 1610. 42 U.S.C. 12201(0)
licensing board review of settlement agreements; LBP-96-3. 43 NRC 94 (1996); LBP-96-4. 43 NRC 102
(1996); LBP-96-1I. 43 NRC 281 (1996) :
Atomic Energy Act, IS9a
I
hearing rights on management reorganization; LBP-96-12, 43' NRC 304. 305 (1996)
Atomic Energy Act, I S9(a)(2)(A)
i
hearing rights on materials license amendments; LBP-96-I 2. 43 NRC 30S (1996)
Atomic Energy Act. 42 U.S.C. § 2239(a)
.
rule changes without notice and opportunity 'for comment; CU-96-7. 43 NRC 159 (1996)
Energy Reorganization Act of 1974, 210 (now 21 I)
denial of employment for engaging in protected activities; 00-96-4. 43 NRC 31S (1996)
licensee instruction of employees on requirements of; 00-96-4. 43 NRC 316 (1996)
Inspector General Act of 1975. as amended, Pub. L. 95-452. 5 U.S.C. App.
OIG investigation of separation of functions violation; CU-96-5. 43 NRC 57 (1996)
National Environmental Policy Act, 42 U.S.C. 4321 et seq.
hearing rights on component removal prior to approval of decommissioning plan; CU-96-7. 43 NRC
242 (1996)
.
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National Environmental Policy Act, 102(2Xc). 42 U.S.c. 4332(2)(C)
supplemental environmental impact statements for decommissioning; CLI-96-7. 43 NRC 269 (1996)
Solar. Wind, Waste. and GeothennaJ Power Production Incentives Act of 1990. Pub. L. No. 101-575. 104
StaL 2834
licensing of uranium enrichment facilities; LBP-96-7. 43 NRC 144 (1996)
Treaty on the Non-Proliferation of Nuclear Weapons. luly I. 1968. 21 U.s.T. 483
applicability to licensing of uranium enrichment facilities; LBP-96-7. 43 NRC 170 (1996)
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OTHERS

3 K. Davis and R. Pierce, Administrative Law Treatise § 16. J3 (1994)
application of test of injury-in-fact to the question of standing; CLI-96-I, 43 NRC 6 (1996)
Fed. R. Civ. P. 41
dismissal of a proceeding without prejudice; LBP-96-S, 43 NRC 137-38 (1996)
Charles H. Koch, Jr., Administrative Law and Practice 6.44 (1985)
burden on applicant in materials license proceeding; LBP-96-7, 43 NRC 144-45 (1996)
Licensing and Regulation of Nuclear Reactors, Hearings before the Joint Comrninee on Atomic Energy,
90th Cong., ht Sess., pt. t, at 471 (1967)
specificity requirement for contentions; CLI-96-7, 43 NRC 248 n.7 (1996)
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ACCIDENI'S
remote and speculative risks; LBP-96-2, 43 NRC 61 (1996)
risk of full-core off-loading to spent fuel pool during refueling; LBP-96-I, 43 NRC 19 (1996)
ADJUDICATORY BOARDS
role of; CU-96-7, 43 NRC 235 (1996)
ADJUDICATORY HEARINGS
resolution of factual issues; CU-96-7, 43 NRC 235 (1996)
AGREEMENTS
See Senlement Agreements

ALARA
applicability to deconunissioning; CLI-96-I, 43 NRC I (1996); CU-96-7, 43 NRC 235 (1996);
LBP-96-2, 43 NRC 61 (1996)
cost considerations in determining applicability of; CLI-96-I, 43 NRC I (1996)
AMENDMENI'
See Materials Ucense Amendment; Operating Ucense Amendments

AMICUS CURIAE
participation by interested state; CU-96-3, 43 NRC 16 (1996)

APPEALS
from Directors' Decisions; CU-96-6, 43 NRC 123 (1996)
BOARDS
See Adjudicatory Boards; Ucensing Boards
BRIEFS
review proceeding on summary disposition order; CU-96-4, 43 NRC 51 (1996)
BURDEN OF PROOF
in formal adjudicatory hearings; LBP-96-7, 43 NRC 142 (1996)
in immediate effectiveness review for enforcement orders; LBP-96-9, 43 NRC 211 (1996)
in intervention; CLI-96-7, 43 NRC 235 (1996)
CML PENALTIES
challenges to; LBP-96-3, 43 NRC 93 (1996); LBP-96-4, 43 NRC 101 (1996)
COMMISSION
sua sponte review authority; CU-96-6, 43 NRC 123 (1996)
See also Nuclear Regulatory Conunission
COMMUNICATIONS
separation of functions violation; CU-96-5, 43 NRC 53 (1996)
See also Ex Parte Communications
COMPONENI' COOLING WATER SYSTEM
removal prior to approval of deconunissioning plan; 00-96-1, 43 NRC 29 (1996)
CONTENTIONS
challenging regulations; CU-96-7, 43 NRC 235 (1996)
dismissal without prejudice; LBP-96-5, 43 NRC 135 (1996)
limitations on litigable issues; CU-96-I, 43 NRC I (1996)
pleading requirements; LBP-96-2, 43 NRC 61 (1996)
replies to challenges to; LBP-96·2, 43 NRC 61 (1996)
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requirement for intervention; W-96-7. 43 NRC 23S (1996)
specificity and basis requirements; CLI-96-7. 43 NRC 23S (1996)
supporting documentation; LBP-96-2. 43 NRC 61 (1996)
termination of proceedings for failure to file; LBP-96-6. 43 NRC 140 (1996)
CONTENTIONS. UNTIMELY
based on new information; W-96-7. 43 NRC 23S (1996)
CONTRACroRS
licensee management and supervision of; LBP-96-12, 43 NRC 290 (1996)
COOLANT SYSTEM. MAIN
decontamination of; DO-96-2. 43 NRC 109 (1996)
insulation removal; DO-96-2, 43 NRC 109 (1996)
See also Component Cooling Water System; Emergency Core Cooling; Spent Fuel Cooling System
CRACKING
circumferential. of steam generator tubes; DO-96-6. 43 NRC 333 (1996)
in reactor vessel components. synergistic effects; 00-96-5. 43 NRC 322 (1996)
DECOMMISSIONING
activities permined prior to plan approval; CU-96-6. 43 NRC 123 (1996); D0-96-1. 43 NRC 29 (1996);
DO-96-2, 43 NRC 109 (1996)
ALARA requirements applied to; W-96-I. 43 NRC I (1996)
alternatives. criteria for judging; CLI-96-I. 43 NRC I (1996)
compliance with regulatory timing requirements in; LBP-96-12. 43 NRC 290 (1996)
damage claims; CLI-96-7. 43 NRC 235 (1996)
economic cost considerations; DO-96-I. 43 NRC 29 (1996)
financial assurance, Iitigability of; LBP-96-2, 43 NRC 61 (1996)
health and safety responsibilities; W-96-6. 43 NRC 123 (1996)
preliminary or minor activities; W-96-6. 43 NRC 123 (1996)
radiation dose considerations; LBP-96-2, 43 NRC 61 (1996)
radiation protection requirements; W-96-7. 43 NRC 235 (1996)
reactor pressure vessel disposal; 00-96-7. 43 NRC 338 (1996)
regulations. Interpretation of; CU-96-1. 43 NRC I (1996)
site release standards; W-96-7. 43 NRC 235 (1996)
DECOMMISSIONING RlNDING
challenges to plan for; CU-96-7. 43 NRC 235 (1996)
reasonable assurance standard; W-96-1. 43 NRC I (1996); W-96-7. 43 NRC 235 (1996)
standard for institution of hearing on; W-96-7. 43 NRC 235 (1996)
DECOMMISSIONING PLANS
challenges to contents of; LBP-96-2, 43 NRC 61 (1996)
disposition of spent fuel; CU-96-7. 43 NRC 23S (1996)
uncertainties in; W-96-7. 43 NRC 235 (1996)
DECOMMISSIONING PROCEEDINGS
litigable issues In; <;1.1-96-7. 43 NRC 235 (1996); LBP-96-2. 43 NRC 61 (1996)
standing to intervene in; LBP-96-2, 43 NRC 61 (1996)
DECONTAMINATION
of main coolant system; D0-96-2, 43 NRC 109 (1996)
scope of activities prior to decommissioning plan approval; W-96-6. 43 NRC 123 (1996)
DIESEL GENERATORS
removal prior to approval of decommissioning plan; DO-96-I. 43 NRC 29 (1996)
DIRECTORS' DECISIONS
Commission authority to review; W-96-6. 43 NRC 123 (1996)
finality of; CU-96-6. 43 NRC 123 (1996)
DISCRIMINATION
against licensee employees for engaging in protected activities; 00-96-4. 43 NRC 309 (1996)
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DISQUAUFICATION
of Commissionen. authority of Commissioners to decide motions for; CU-96-5. 43 NRC 53 (1996)
EOOY-CURRENT TESTING
of steam generators; 00-96-8. 43 NRC 344 (1996)
EFFECTIVENESS
See Immediate Effectiveness
EMBRITTLEMENJ'

reactor pressure vessel; 00-96-7. 43 NRC 338 (1996)
EMERGENCY CORE COOUNG
discharge valve from emergency service water system, problems with; 00-96-5. 43 NRC 322 (1996)
EMERGENCY OPERATING PROCEDURES
for steam generator lUbe rupture events; 00-96-8. 43 NRC 344 (1996)
EMERGENCY PLANS
materials licensing requirements for; LBP-96-7. 43 NRC 142 (1996)
EMPLOYEES
See Licensee Employees
ENFORCEMENT ACTIONS
applicability to allegations of illegal past actions; CU-96- I. 43 NRC I (1996)
immediate effectiveness review; LBP-96-9. 43 NRC 211 (1996)
showing needed to support immediate effectiveness determination; LBP-96-9. 43 NRC 211 (1996)
ENVIRONMENTAL FUNCTIONS
critical. identification of; LBP-96- I 2. 43 NRC 290 (1996)
ENVIRONMENTAL IMPACf STATEMENTS
for decommissioning; LBP-96-2. 43 NRC 6 I (1996)
supplemental. for decommissioning; CU-96-7. 43 NRC 235 (1996)
EX PARTE COMMUNICATIONS
distinguished from communications involving separation of functions; CU-96-5. 43 NRC 53 (1996)
EXPOSURE. RADIOLOGICAL
from decommissioning activities; CU-96-6. 43 NRC 123 (1996)
EXTENSION OF TIME
for sua sponte review; CU-96-6. 43 NRC 123 (1996)

FIRE
risk from combustible insulation in electrical cables; 00-96-5. 43 NRC 322 (1996)

FIRE BARRIERS
Thermo-Lag material as; 00-96-3. 43 NRC 183 (1996)
FIRE WATCHES

as compensation for inadequate fire barrier material; 00-96-3. 43 NRC 183 (1996)

FUEL
See Spent Fuel
GENERATORS
See Diesel Generators; Steam Generators
GENERIC ISSUES
hearing requirements on; CU-96-7. 43 NRC 235 (1996)
HEALTH AND SAFETY
NRC responsibilities; CLI-96-6. 43 NRC 123 (1996)
HEARINGS
See Adjudicatory Hearings
IMMEDIATE EFFECTIVENESS
showing needed to support determinations of; LBP-96-9. 43 NRC 211 (1996)
IMMEOIATE EFFECTIVENESS REVIEW
burden of going forward; LBP-96-9. 43 NRC 211 (1996)
burden of proof; LBP-96-9. 43 NRC 211 (1996)
corroborating allegations of unreliable source; LBP-96-9. 43 NRC 211 (1996)
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of enforcement actions; LBP-96-9. 43 NRC 211 (1996)
weight given to NRC inspectOl's observations; LBP-96-9. 43 NRC 211 (1996)

INFORMAL PROCEEDINGS
legal standards applicable to; LBP-96-12, 43 NRC 290 (1996)

INSPECTION PROGRAMS
inservice, fOl reactOl pressure
INSPEcrORS

~e1s.

scope of; DO-96-5. 43 NRC 322 (1996)

See NRC Inspectors

INI'ERESTED STATE
participation as amicus curiae; W-96-3. 43 NRC 16 (1996)

INTERVENTION
burden on opponent of; W-96-7. 43 NRC 235 (1996)
burden on petitioners; W-96-7. 43 NRC 235 (1996)
contention requirement for; W-96-7. 43 NRC 235 (1996)
discretionary grant of; LBP-96-I. 43 NRC 19 (1996)
standard fOl reinstilUtion of; LBP-96-5. 43 NRC 135 (1996)

INTERVENTION PETITIONS
late amendment of; LBP-96-I. 43 NRC 19 (1996)
pleading defects; W-96-I. 43 NRC I (1996)
pleading standard fOl counsel familiar with NRC proceedings; LBP-96-I. 43 NRC 19 (1996)

ION-EXCHANGE PIT
cleanup priOl to approval of decommissioning plan; DO-96-I. 43 NRC 29 (1996)
JURISDICTION
following approval of settlement agreement; LBP-96-1I. 43 NRC 279 (1996)
LEAD
content of steam generatOl lUbe sludge; DO-96-8. 43 NRC 344 (1996)
UABILITY
fOl decommissioning damages; W-96-7. 43 NRC 235 (1996)

UCENSEE EMPLOYEES
hostile WOIk environment; DO-96-4. 43 NRC 309 (1996)
retaliation against. fOl engaging in protected activities; DO-96-4' 43 NRC 309 (1996)

UCENSEES
management and supervision of contractors; LBP-96-12, 43 NRC 290 (1996)

UCENSES
See Materials Ucenses

UCENSING BOARDS
authority to subpoena Individual NRC Staff; LBP-96-8. 43 NRC 178 (1996)
discretion to grant intetvention; LBP-96-I. 43 NRC 19 (1996)
jtuisdiction following approval of settlement agreement; LBP-96-II. 43 NRC 279 (1996)
responsibility to develop a complete record; W-96-7. 43 NRC 235 (1996)
review of settletDeDI agreements; LBP-96-3. 43 NRC 93 (1996); LBP-96-4. 43 NRC 101 (1996)
weight given to findings on standing to intervene; W-96-7. 43 NRC 235 (1996)

MATERIALS UCENSE AMENDMENT
fOl managetDeDI reorganization; LBP-96-I2, 43 NRC 290 (1996)

MATERIALS UCENSES
emergency planning requirements; LBP-96-7. 43 NRC 142 (1996)

MISADMINISTRATION
See Radiation Misadministration

MONITORING
reactOl pressure

~I

embrinlement; DO-96-7. 43 NRC 338 (1996)

MOOTNESS
vacatur on grounds of; W-96-2, 43 NRC 13 (1996)
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NATIONAL ENVIRONMENTAL POUCY Acr
bearing requirements on generic issues; CU-96-7. 43 NRC 23S (1996)
rule of reason; LBp-96-2, 43 NRC 61 (1996)
supplemental environmental impact statements for deconunissioning; CU-96-7. 43 NRC 23S (1996)
NElITRON SHIELD TANK
removal prior to approval of deconunissioning plan; DD-96-I. 43 NRC 29 (1996)
NOTICE
See Official Notice
NRC INSPEcrORS
weight given to observations of; LBP-96-9. 43 NRC 211 (1996)
NRC STAFF
participation in infonnal proceedings; LBP-96-I2, 43 NRC 290 (1996)
subpoena of; LBP-96-8. 43 NRC 178 (1996)
NUCLEAR MATERIAL CONTROL PLANS
for enricbment facilities; LBP-96-7. 43 NRC 142 (1996)
NUCLEAR REGULATORY COMMISSION
adjudicatory responsibilities; CU-96-7. 43 NRC 23S (1996)
health and safety responsibilities; CU-96-6. 43 NRC 123 (1996)
aupervisory authority; CU-96-6. 43 NRC 123 (1996)
OFFICIAL NOTICE
of publicly available documents; CU-96-7. 43 NRC 23S (1996)
OPERATING UCENSE AMENDMENT PROCEEDINGS
standing to intervene in; LBP-96-1. 43 NRC 19 (1996)
OPERATING UCENSE AMENDMENTS
challenges to; LBP-96-I. 43 NRC 19 (1996)
termination of litigation without prejudice; LBP-96-S. 43 NRC 13S (1996)
OPERATION
81 reduced power levels because of steam generator tube degradation; DD-96-8. 43 NRC 344 (1996)
PENALTY
See Civil Penalties
PRECEDENTS
elimination through vacatur; CU-96-2, 43 NRC 13 (1996)
PREJUDGMENT
Conunission guidance as; CU-96-S. 43 NRC S3 (1996)
PRIMARY AmaUARY BUILDING
tank removal; DD-96-2, 43 NRC 109 (1996)

PROOF
See Burden of Proof
QUALIFICATIONS
health and environmental protection positions; LBP-96-I2, 43 NRC 290 (1996)
QUALITY ASSURANCE PROGRAMS
effect of management reorganization on; LBp-96-I2, 43 NRC 290 (1996)
RADIATION DOSE
See ALARA
RADIATION M1SADMINISTRATION
civil penalties for; LBP-96-3. 43 NRC 93 (1996)
RADIATION PROTEcrJON
requirements for deconunissioning; CU-96-7. 43 NRC 23S (1996)
RADIATION PROTEcrJON STANDARDS
interpretation of; CU-96-I. 43 NRC I (1996)
RADIOACTIVE WASTE SHIPMENTS
prior to deconunissioning plan approval; DD-96-I. 43 NRC 29 (1996)
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RADIOGRAPHERS
training and certification; LBP-96-9, 43 NRC 211 (1996)
RADIOLOGICAL SURVEYS
failure to perform; LBP-96-9, 43 NRC 211 (1996)
REACTOR CORE
full off-loading to spent fuel pool during refueling; LBP-96-I, 43 NRC 19 (1996)
REACTOR PRESSURE VESSEL
ernbrittlement, monitoring; 00-96-7, 43 NRC 338 (1996)
REACTOR VESSEL
consolidation of sediment in; 00-96-2, 43 NRC 109 (1996)
core shroud cracking; 00-96-5, 43 NRC 322 (1996)
internal components, cracking in; 00-96-5, 43 NRC 322 (1996)
RECUSAL
violation of separation of functions as basis for; CU-96-5, 43 NRC 53 (1996)
REGULATIONS
agency practice as indicator of interpretation of; CU-96-6, 43 NRC 123 (1996)
AURA requirements; a.I-96-I, 43 NRC I (1996)
challenges to; CLI-96-7, 43 NRC 235 (1996); LBP-96-2, 43 NRC 61 (1996)
decommissioning funding; a.I-96-7, 43 NRC 235 (1996)
decommissioning, interpretation of; CU-96-I, 43 NRC I (1996)
inservice inspection programs; 00-96-5, 43 NRC 322 (1996)
interpretation of 10 C.F.R. 30.lO(a), (c); LBP-96-9, 43 NRC 211 (1996)
interpretation of 10 c.F.R. 50.82; a.I-96-7, 43 NRC 235 (1996)
radiation protection standards; CLI-96-I, 43 NRC I (1996)
REGULATORY GUIDES
legal status of; LBP-96-7, 43 NRC 142 (1996)
REPORTING REQUIREMENTS
on safety and environmental wor1c, oversight of; LBP-96-12, 43 NRC 290 (1996)
REVIEW
of settlement agreements; LBP-96-3, 43 NRC 93 (1996); LBP-96-4, 43 NRC 101 (1996)
of summary disposition order, filing and briefing instructions; a.I-96-4, 43 NRC 51 (1996)
petitions filed by nonparticip&ting state government; CU-96-3, 43 NRC 16 (1996)
sua sponte, extension of time for; a.I-96-6, 43 NRC 123 (1996)
See also Immediale Effectiveness Review
RULEMAKING
effect on adjudication; a.I-96-7, 43 NRC 235 (1996)
RULES OF PRACTICE
admissibility of contentions; a.I-96-I, 43 NRC I (1996); CU-96-7, 43 NRC 23S (1996)
burden of going forward; CU-96-7, 43 NRC 235 (1996)
burden of proof; a.I-96-7. 43 NRC 235 (1996); LBP-96-7, 43 NRC 142 (1996)
challenges to Commission regulations; a.I-96-7, 43 NRC 235 (1996); LBP-96-2, 43 NRC 61 (199/i)
contention admissibility in decommissioning proceedings; LBP-96-2, 43 NRC 61 (1996)
discretionary stays; a.I-96-5, 43 NRC 53 (1996)
immediate effectiveness review for enforcement orders; LBP-96-9, 43 NRC 211 (1996)
injury-in-fact and zone-of-interests tests for standing 10 intervene; LBP-96-2, 43 NRC 61 (1996)
intervention petitions, technical pleading defects in; CU-96-I, 43 NRC I (1996)
NRC Staff subpoenaed as wirnesses; LBP-96-8, 43 NRC 178 (1996)
official notice; a.I-96-7, 43 NRC 235 (1996)
organizational standing to intervene; LBP-96-2, 43 NRC 61 (1996)
participation by Interested state or government; CU-96-3, 43 NRC 16 (1996)
prepared testimony; LBP-96-IO, 43 NRC 231 (1996)
recusal motions, Commission authority to decide; CU-96-5, 43 NRC 53 (1996)
settlement of contested proceedings; LBP-96-11, 43 NRC 279 (1996)
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standing to intervene; CLI-96-7, 43 NRC 235 (1996)
standing to intervene in decommissioning proceedings; CLI-96-I, 43 NRC I (1996); LBP-96-2, 43 NRC
61 (1996)
vacatur on moolDess grounds; CLI-96-2, 43 NRC \3 (1996)
SAFEGUARDS PROCEDURES
for uranium enrichment facilities; LBP-96-7, 43 NRC 142 (1996)
SAFETY
critical functions, identification of; LBP-96-12, 43 NRC 290 (1996)
significance of noncompliance whh one regulation; 00-96-3, 43 NRC 183 (1996)
See also Health and Safety
SAFETY INJECTION BUILDING .
equipment removal from; 00-96-2, 43 NRC 109 (1996)
SEPARATION OF FUNCTIONS
prohibited communication as violation of; CLI-96-5, 43 NRC 53 (\ 996)
SETTLEMENT AGREEMENTS
licensing board review of; LBP-96-3, 43 NRC 93 (1996); LBP-96-4, 43 NRC 101 (1996)
NRC policy on; LBP-96-II, 43 NRC 279 (1996)
SHIPMENTS
See Radioactive Waste Shipments
SHOW-CAUSE PROCEEDINGS
standard for institution of; 00-96-8, 43 NRC 344 (1996)
SPENT FUEL
decommissioning plan alternatives for disposition of; CLI-96-7, 43 NRC 235 (1996)
SPENT FUEL COOLING SYSTEM
pipe and component remova1 prior to approval of decommissioning plan; 00-96-1, 43 NRC 29 (1996)
SPENT FUEL POOL
electrical conduit installation prior to approval of decommissioning plan; 00-96-1, 43 NRC 29 (1996)
fuel chute isolation prior to approval of decommissioning plan; 00-96-1, 43 NRC 29 (1996)
upender removal; 00-96-2, 43 NRC 109 (1996)
STAFF
See NRC Staff
STANDING TO INTERVENE
based on another person who is not a party; CU-96-I, 43 NRC 1 (1996)
discretionary grant of; LBP-96-I, 43 NRC 19 (1996)
geographic proximity as basis for; CLI-96-7, 43 NRC 235 (1996); LBP-96-I, 43 NRC 19 (1996)
injury-in-fac:t and zone-of-interests tests for; LBP-96-2, 43 NRC 61 (1996)
judicial concepts applied in NRC proceedings; LBP-96-I, 43 NRC 19 (1996)
operating license amendment proceedings; LBP-96-I, 43 NRC 19 (1996)
organizational, affidavit requirement for; LBP-96-I, 43 NRC 19 (1996)
organizational, authorization for; LBP-96-2, 43 NRC 61 (1996)
showing necessary to establish; CLI-96-I, 43 NRC 1 (1996)
weight given to licensing board's finding on; CU-96-7, 43 NRC 235 (1996)
STAY
discretionary, need to address facton for; CLI-96-5, 43 NRC 53 (1996)
STEAM GENERATOR TUBE RUPTURE
design-basis events. need for reanalysis of; 00-96-8, 43 NRC 344 (1996)
STEAM GENERATOR TUBES
circumferential cracking; 00-96-6, 43 NRC 333 (1996)
lead content in sludge; 00-96-8, 43 NRC 344 (1996)
structural and leakage integrity; 00-96-8, 43 NRC 344 (1996)
STEAM GENERATORS
eddy-current testing of; 00-96-8, 43 NRC 344 (1996)
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SUMMARY DISPOSmON
review of order granting; CU-96-4, 43 NRC SI (1996)
SURVEYS
See Radiological Surveys
TERMINATION OF PROCEEDINGS
for failure to file litigable contention; LBP-96-6, 43 NRC 140 (1996)
without prejudice; LBP-96-S, 43 NRC 135 (1996)
TESTIMONY
prepared. stricken where wimess lacks penonaJ knowledge; LBP-96-IO, 43 NRC 231 (1996)
TESTING

of radiographers; LBP-96-9, 43 NRC 211 (1996)
See also Eddy-CUrrent Testing
TURBINE BUllDING
insulation removal; DO-96-2. 43 NRC 109 (1996)
URANIUM ENRICHMENT FACIUJ1ES
nuclear material control plans for; LBP-96-7, 43 NRC 142 (1996)
VACATUR
00 mootoess grounds; CU-96-2. 43 NRC J3 (1996)
VAPOR CONTAINER
exterior pipe removal; DO-96-2. 43 NRC 109 (1996)
VIOLATIONS
deliberate miscooduct; LBP-96-9, 43 NRC 211 (1996)
radiation safety; LBP-96-3, 43 NRC 93 (1996); LBP-96-4, 43 NRC 101 (1996)
WASTE
See Radioactive Waste
WASTE PROCESSING SYSTEMS
lemporuy; 00-96-2, 43 NRC 109 (1996)
WASTE TANK
remova1 prior 10 approval of decommissioning plan; 00-96-1, 43 NRC 29 (1996)
WITNESSES

NRC Staff subpoenaed as; LBP-96-8, 43 NRC 178 (1996)
personal knowledge of prepared testimony; LBP-96-IO, 43 NRC 231 (1996)
reliability of relatives for corroboration; LBP-96-9, 43 NRC 211 (1996)
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CLAIBORNE ENRICHMENT CENTER; Doclcet No. 7G-307G-ML
MATERIALS UCENSE; April 26, 1996; PARTIAL INJTlAL DECISION (Resolving Contentions H,
1., and M); LBP-96-7, 43 NRC 142 (1996)
GEORGIA TECH RESEARCH REACTOR. Atlanta, Georgia; Doclcet No. SG-I6G-Ren
OPERATING UCENSE RENEWAL; April 30, 1996; THIRD PREHEARING CONFERENCE
ORDER; LBP-96-8, 43 NRC 178·(1996)
OPERATING UCENSE RENEWAL; May 16, 1996; MEMORANDUM AND ORDER (Telephone
Conference Call, SnSI96); LBP-96-IO, 43 NRC 231 (1996)
INDIAN POINT, Units 2 and 3; Doclcet Nos. SG-247, SG-286
REQUEST FOR ACTION; June 10, 1996; DIRECTOR'S DECISION tiNDER 10 C.P.R. 12206;
DO-96-6, 43 NRC 333 (1996)
MJUSTONE NUCLEAR POWER STATION, Unit 1; Doclcet No. SG-24S-OLA
OPERATING UCENSE AMENDMENT; February 7, 1996; MEMORANDUM AND ORDER (Ruling
on Intervention Petition); LBP-96-I, 43 NRC 19 (1996)
OPERATING UCENSE AMENDMENT: April IS, 1996: ORDER (Terminating Proceeding): LBP96-6, 43 NRC 140 (1996)
PALO VERDE NUCLEAR GENERATING STATION, Units I, 2, and 3; Doclcet Nos. SG-S28, SG-S29,
SG-S30
REQUEST FOR ACTION; June 3, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R 12.206;
DO-96-4, 43 NRC 309 (1996)
REQUEST FOR ACTION; June 25, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R 12.206;
DO-96-8, 43 NRC 344 (1996)
PEACH BOTTOM ATOMIC POWER STATION, Units 2 and 3; Doclcet Nos. SG-2n, SG-278
REQUEST FOR ACTION; June 10, 1996; FINAL DIRECTOR'S DECISION UNDER 10 C.F.R
12206; D0-96-S, 43 NRC 322 (1996)
PERRY NUCLEAR POWER PLANT, Unit I: Doclcet No. SG-44G-OLA-3
OPERATING UCENSE AMENDMENT; March 7, 1996; ORDER; CLI-96-4, 43 NRC SI (1996)
RANCHO SECO NUCLEAR GENERATING STATION; Doclcet No. SG-312
REQUEST FOR ACTION; June 14, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206;
DO-96-7, 43 NRC 338 (1996)
RIVER BEND STATION, Unit 1; Doclcet No. SG-4SB-OLA
OPERATING UCENSE AMENDMENT: March 29, 1996: MEMORANDUM AND ORDER (Grant
of Motion to Terminate Proceeding); LBP-96-S, 43 NRC 13S (1996)
SAN ONOFRE NUCLEAR GENERATING STATION, Unit I: Doclcet No. SG-206
REQUEST FOR ACTION; June 14, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R 12.206;
DO-96-7, 43 NRC 338 (1996)
TROJAN NUCLEAR PLANT: Doclcet No. SG-344
REQUEST FOR ACTION; June 14, 1996; DIRECTOR'S DECISION UNDER 10 C.P.R. 12.206;
DO-96-7, 43 NRC 338 (1996)
WEST CHICAGO RARE EARTHS FACILITY; Doclcet No. 4G-2061-ML
MATERIALS UCENSE: February 21, 1996; ORDER; CLI-96-2, 43 NRC 13 (1996)
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YANKEE NUCLEAR POWER STATION; Docket No. 50-029
DECOMMISSIONING; January 16, 1996; MEMORANDUM AND ORDER; CLI-96-I, 43 NRC I
(1996)
DECOMMISSIONING; March I, 1996; MEMORANDUM AND ORDER (Denying Petition to
Intervene); LBP-96-2, 43 NRC 61 (1996)
DECOMMISSIONING; March 1, 1996; MEMORANDUM AND ORDER; CLI-96-5, 43 NRC 53
(1996)
DECOMMISSIONING; April I, 1996; MEMORANDUM AND ORDER; CLI-96-6, 43 NRC 123
(1996)
DECOMMISSIONING; June 18, 1996; MEMORANDUM AND ORDER; CLI-96-1. 43 NRC 235
(1996)
REQUEST FOR ACTION; February 22, 1996; DIREcrOR'S DECISION UNDER 10 C.F.R. §2.206;
D0-96-1. 43 NRC 29 (1996)
REQUEST FOR ACTION; March 18, 1996; SUPPLEMENTAL DIREcrOR'S DECISION UNDER
10 C.F.R. 12.206; 00-96-2. 43 NRC 109 (1996)
REQUEST FOR ACTION; June 14, 1996; DIREcrOR'S DECISION UNDER 10 C.F.R. §2.206;
00-96-1. 43 NRC 338 (1996)
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