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PREFACE
This is the forty-fourth volume of issuances (1 - 432) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Boards, Administrative
Law Judges, and Office Directors. It covers the period from July 1, 1996 to
December 31, 1996.
Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appeIlate procedures, become the final Commission action with
respect to those applications. Boards are drawn from the Atomic Safety and
Licensing Board Panel, comprised of lawyers, nuclear physicists and engineers,
environmentalists, chemists, and economists. The Atomic Energy Commission
first established Licensing Boards in 1962 and the Panel in 1967.
Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created
an Appeal Panel, from which are drawn the Appeal Boards assigned to each
licensing proceeding. The functions performed by both Appeal Boards and
Licensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974. Appeal Boards represent the final level in the
administrative adjudicatory process to which parties may appeal. Parties,
however, are permitted to seek discretionary Commission review of certain board
rulings. The Commission also may decide to review, on its own motion, various
decisions or actions of Appeal Boards.
On June 29, 1990, however, the Commission voted to abolish the Atomic Safety
and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,1991. In
the future, the Commission itself wiIl review Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991).
The Commission also has Administrative Law Judges appointed pursuant to
the Administrative Procedure Act, who preside over proceedings as directed by
the Commission.
The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the
monthly softbounds and any corrections submitted by the NRC legal staff to the
printed softbound issuances are contained in the hardbound edition. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.
Issuances are referred to as foIlows: Commission--CU, Atomic Safety and
Licensing Boards--LBP, Administrative Law Judges--AU, Directors' Decisions--DD, and Decisions on Petitions for Rulemaking-- DPRM.
The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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LBP-96-13

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judge:
Peter B. Bloch, Presiding Officer
Dr. Peter Morris, Special Assistant

Docket No. 55-21849-0T
(ASLBP No. 96-716-01-0T)
(Re: License Amendment)
(Transfer to Southern
Nuclear)

In the Matter of

EMERICK S. MCDANIEL
(Denial of Application for
Reactor Operator License)

July 12, 1996

MEMORANDUM AND ORDER
(Scheduling)
Subject to change on the request of a party, Friday, July 19, 1996, at 9 a.m.,
there will be a telephone prehearing conference. Parties shall inform me by 4
p.m. on July 17 of their telephone address for this conference.
The purpose of the conference is to narrow the issues for hearing. The
Presiding Officer proposes, subject to change in response to comments by the
parties, that the conference be limited to whether or not Mr. McDaniel's written
examination score should be increased because: (1) some of the questions
should be struck as misleading, or (2) some of Mr. McDaniel's answers were
incorrectly marked wrong. Other explanations for incorrect answers, including
incorrect or misleading training for the examination, will not be considered.
The NRC protects the public interest in health and safety by licensing reactor
operators only if they have successfully demonstrated their knowledge of nuclear
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power plant operation. I See Alfred J. Morabito (Senior Operator License for
Beaver Valley Power Station, Unit I), LBP-88-IO, 27 NRC 417 (1988), and
LBP-88-16, 27 NRC 583 (1988); Roger W. Ellingwood (Senior Operator License
for Catawba Nuclear Station), LBP-89-2I, 30 NRC 68 (1989).
If Mr. McDaniel has concerns about the adequacy of the training he received,
he may raise those concerns with his employer, Georgia Power Company, and
with the Staff of the Nuclear Regulatory Commission. An adequate training
program contributes to an operator's ability to safely operate a nuclear power
plant. However, an inadequate training program does not excuse incorrect
examination answers and is not a basis for issuing an operator's license.
Peter B. Bloch, Presiding Officer
ADM~STRA~JUDGE

Rockville, Maryland

I We nOle that Mr. McDaniel appears to be eligible to apply for a reexamination and that, upon request by him
facility management, the reexamination will be scheduled "shortly." leiter from Bruce A. Boger. NRC. 10 Mr.
Emerick McDaniel. April 4. 1996. Hearing File Item #42. Parties may address the meaning and effect of this
leiter al the prehearing conference. If Mr. McDaniel can be denied reexamination. !here may be a further issue in
the case concerning the adequacy of his training.

OT
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Cite as 44 NRC 3 (1996)

LBP-96-14

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
G. Paul Bollwerk, III, Chairman
Dr. Jerry R. Kline
Dr. Thomas S. Elleman
In the MaHer of

Docket No. 50-029-DCOM
(ASLBP No. 96-71S-D1-R)

YANKEE ATOMIC ELECTRIC
COMPANY
(yankee Nuclear Power Station)

July 12,1996

The Licensing Board grants a participant request to videotape a prehearing
conference, finding that, although language in a 1978 policy statement appears to
restrict television and still camera coverage of Board proceedings to accredited
news media, it is apparent under current agency practice there is no such
limitation.

RULES OF PRACTICE: TELEVISION AND STILL CAMERA
COVERAGE OF PROCEEDINGS
The Commission's general statement of policy on camera coverage of Licensing Board hearings sets conditions for the use of television and still cameras "by accredited news media." 43 Fed. Reg. 4294 (1978). However, under current agency practice, any individual or organization may videotape a
Commission-conducted open meeting so long as their activities do not disrupt the
proceeding. See U.S. Nuclear Regulatory Commission, "A Guide to Open Meetings," NUREGIBR-OI28, Rev. 2 (4th ed.) ("Conduct in the Meeting Room • .•
e. You may. • . film, photograph or video tape meetings using cameras in
designated fixed positions without additional lighting." (emphasis in original».
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As a consequence, the general policy statement on cameras at Board hearings,
which was adopted in 1978 on a "trial basis," no longer appears to reflect agency
practice to the degree it would preclude anyone other than the news media from
videotaping Board proceedings.

RULES OF PRACTICE: TELEVISION AND STILL CAMERA
COVERAGE OF PROCEEDINGS
Videotaping of a Board proceeding must be done in a manner that does not
present an unacceptable distraction to the participants or otherwise disrupt the
proceeding.
To this end, anyone videotaping a proceeding held in the Atomic Safety and
Licensing Board Panel Hearing Room must abide by the following conditions:
1. Cameras must remain stationary in the designated camera area of the
Licensing Board Panel Hearing Room.
2. No additional lighting is permitted.
3. No additional microphones will be permitted outside of the designated
camera area. A connection is available in the designated camera area
that provides a direct feed from the hearing room audio system.

RULES OF PRACTICE: TELEVISION AND STILL CAMERA
COVERAGE OF PROCEEDINGS
As was noted in the 1978 policy statement, 43 Fed. Reg. at 4294, in instances
when a Licensing Board is using other facilities, such as a state or federal
courtroom, the Board generally will follow the camera policy governing that
facility, even if it is stricter than the agency's camera policy.' Nonetheless, the
Board reserves the right to impose restrictions beyond those generally used at
the facility to prevent disruption of the proceeding and maintain an appropriate
judicial atmosphere.

RULES OF PRACTICE: TELEVISION AND STILL CAMERA
COVERAGE OF PROCEEDINGS
The Board may terminate videotaping at any time it concludes a videotaperelated activity is being carried out in a manner that interferes with the good
order of the proceeding.
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MEMORANDUM AND ORDER
(Granting Motion to Videotape Prehearing Conference)
Petitioners Citizens Awareness Network, Inc. (CAN), and the New England
Coalition on Nuclear Pollution (NECNP) have filed a request for permission to
videotape the scheduled July 16, 1996 prehearing conference in this proceeding.
The proceeding will be held in the Licensing Board Panel Hearing Room at the
agency's Rockville, Maryland headquarters complex.
In their July 10 motion and July 12 supplemental response, the Petitioners
assert that because of the public interest in this decommissioning proceeding
in the locality of the Yankee Nuclear Power Station, an experienced videographer wants to tape the proceeding for possible use on local public access
television channels. The Petitioners also represent that the Commonwealth of
Massachusetts supports their request, while the NRC Staff takes no position on
their motion. Licensee Yankee Atomic Electric Company (YAEC) has opposed
the request in a July 10 response and July 10 and 12 supplemental responses,
asserting that to ensure the proceeding is not disrupted, any videotaping should
be done by NRC personnel under the direction of the Board.
As the Board noted in its July 10 order, the existing Commission general
statement of policy on camera coverage of Licensing Board hearings sets
conditions for the use of television and still cameras "by accredited news media."
43 Fed. Reg. 4294 (1978). By its terms, the policy statement appears to permit
videotaping of Board hearings only by news organizations or individuals acting
on their behalf. Whether the individual who apparently will be taping the
prehearing conference or the organizations for which he is acting fall within the
policy statement's terms is not altogether clear.
As the Board suggested in its July 11, 1996 memorandum and order, however,
another factor arguably is relevant in this instance as well. Under current agency
practice, any individual or organization may videotape a Commission-conducted
open meeting so long as their activities do not disrupt the proceeding. See U.S.
Nuclear Regulatory Commission, "A Guide to Open Meetings," NUREGIBR0128, Rev. 2 (4th ed.) ("Conduct in the Meeting Room. .. e. You may
. . . film, photograph or video tape meetings using cameras in designated fixed
positions without additional lighting." (emphasis in original». As the Board
understands this practice, there is no requirement that the taping be done by or
on behalf of a news organization.
As a consequence, the general policy statement on cameras at Board hearings,
which was adopted in 1978 on a "trial basis," no longer appears to reflect agency
practice to the degree it would preclude anyone other than the news media from
videotaping Board proceedings in the Licensing Board Panel Hearing Room.
The Board thus does not consider the policy statement a bar to the Petitioners'
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request, so long as any videotaping is done in a manner that does not present an
unacceptable distraction to the participants or otherwise disrupt the proceeding.'
To this end, anyone videotaping the prehearing conference (or any other
Board proceeding held in the Panel Hearing Room2) must abide by the following
conditions:
1. Cameras must remain stationary in the designated camera area of the
Licensing Board Panel Hearing Room.
2. No additional lighting is permitted.
3. No additional microphones will be permitted outside of the designated
camera area. A connection is available in the designated camera area
that provides a direct feed from the hearing room audio system.
Based on the representations in the Petitioners' July 12, 1996 reply, ir appears
that the proposed videographer is aware of and will comply with these standards.
The Board and other Licensing Board Panel personnel will monitor the activities of anyone videotaping this prehearing conference to ensure the proceeding is
not disrupted. 3 Likewise, any participant promptly should bring to the Board's
attention any videotape-related activity it believes is distracting or otherwise
disruptive. The Board may terminate videotaping at any time it concludes a
videotape-related activity is being carried out in a manner that interferes with
the good order of the proceeding.

• Ucensee suggests that the Commission's camera policy might be limited to Sunshine Act "open" meetings.
which "does not extend to adjudicatory hearings." Further Supplemental Opposition of [YAEC] to "Motion for
Leave to Videotape Pre-Hearing Conference" (July 12, 1996) aI I (citing 5 U.S.c. § SS2b(c)(10». Although the
Sunshine Act does permit the agency to close meetings involving the disposition of adjudicatory matters. thereby
precluding either the public or the press from attending. neither the Act nor the Commission statement on open
meetings suggests there are any additional limitations on the use of cameras for those adjudicatory proceedings
that otherwise are open.
2 As was noted in the policy statement, in instances when a Ucensing Board is using other facilities. such as a
state or federal courtroom, the Board generally will follow the camera policy governing that facility even if it Is
stricter than the agency's camera policy. Nonetheless. the Board reserves the right to impose restrictions beyond
those generally used at the facility to prevent disruption of the proceeding and maintain an appropriate judicial
atmosphere.
3 The Board anticipates that the prehearing conference will begin promptly at 9:30 a.m. Those videotaping the
proceeding should arrive in time to ensure that all equipment is set up and tested by this starting time. Ucensing
Board Panel employee James "Mac" Cutchin (301-415-7397) Is the contact for any questions regarding videotaping
in the Panel Hearing Room.
•
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The Petitioners' July 10, 1996 motion to videotape the July 16, 1996
prehearing conference is granted. subject to the conditions set forth above.
It is so ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARl)4
G. Paul Bollwerk, III, Chairman
ADMINISTRA~JUDGE

Rockville, Maryland
July 12, 1996

4 Copies of this Memorandum and Order have been sent this date to counsel for YAEC, CAN, NECNP, and the
Commonwealth of Massachusetts by facsimile transmission and to Staff counsel by E-mail transmission through
the agency's wide area nelWorlc.

7

Cite as 44 NRC B (1996)

LBP-96-15

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, III, Chairman
Dr. Jerry R. Kline
Dr. Thomas S. Elleman

In the Matter of

Docket No. 5D-029-DCOM
(ASLBP No. 96-71S-01-R)

YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station)

July 31,1996

In this proceeding concerning citizen group challenges to the decommissioning plan for the Yankee Nuclear Power Station, acting pursuant to the Commission's directive in CLI-96-7, 43 NRC 235 (1996), to consider whether information filed with the Commission after the Licensing Board dismissed the
proceeding for want of any litigable contentions will now provide for an admissible contention, the Board concludes that (I) a balancing of the five "late-filing"
factors in 10 C.F.R. § 2.714(a)(1) establishes the Petitioners' new information
should not be stricken, and (2) a portion of the Petitioners' new information
provides a sufficient basis to admit a contention.

RULES OF PRACTICE:

CONTENTIONS

Contentions playa vital role in agency licensing adjudications by framing the
issues for consideration. See Texas Utilities Generating Co. (Comanche Peak
Steam Electric Station, Units 1 and 2), LBP-81-25, 14 NRC 241, 243 (1981).
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RULES OF PRACTICE:
AND BASIS)

CONTENTIONS (SPECIFICITY

A lack of precision about what is a contention and what are its bases serves
to obfuscate the general principle that contentions, not bases, are litigated in
NRC adjudications.

RULES OF PRACTICE: CONTENTIONS (AUTHORITY OF
PRESIDING OFFICER TO SIMPLIFY AND CLARIFY)
Exercising his or her general authority to simplify and clarify the issues, see
10 C.F.R. § 2.714(0, a presiding officer can recast what a petitioner sets out as
two contentions into one.

RULES OF PRACTICE:
UNTIMELY FILING)

CONTENTIONS (NEW INFORMATION;

A Commission direction to the presiding officer to consider the admissibility
of a particular late·filed matter does not preclude the presiding officer from
giving the same consideration to other late· filed information submitted by a
petitioner relevant to that matter. Cf, Carolina Power and Light Co. (Shearon
Harris Nuclear Power Plant, Units 1-4), ALAB·526, 9 NRC 122, 124 (1979)
(in remand proceeding on management capability issue, additional petitioners'
attempt to seek late intervention to participate on that issue must be assessed
under late·intervention criteria).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (GOOD CAUSE FOR DELAY)
Although a presiding officer must assess all five factors in determining
whether to admit a late·filed issue, all the factors need not be given equal weight.
In this connection, considerable importance generally has been attributed to
factor one - "good cause" for late filing - in that a failure to meet this factor
enhances considerably the burden of justifying the other factors. See Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB·743, 18 NRC
387, 397 (1983); Houston Lighting and Power Co. (South Texas Project, Units
1 and 2), LBp·82·91, 16 NRC 1364, 1367 (1982); see also Florida Power &
Light Co. (St. Lucie Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 22
(1977) (when good cause is demonstrated, other factors are given less weight).
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RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (ASSISTANCE IN DEVELOPMENT OF SOUND
RECORD; BROADENING ISSUESIDELAY IN THE PROCEEDING)
Among the other four "late-filing" factors, factors three and five - contribution to a sound record and broadening issues/delay in the proceeding generally have been considered as having the most significance in proceedings
in which there are no other parties or ongoing related proceedings. See Shoreham. ALAB-743, 18 NRC at 399, 402; see also South Texas, LBP-82-91, 16
NRC at 1368.
RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (GOOD CAUSE FOR DELAY)
Generally a "good cause" finding based on "new information" can be resolved
by a straightforward inquiry into when the information at issue was available to
the petitioner. In some instances. however, the answer to the "good cause" factor
may involve more than looking at the dates on the various documents submitted
by the petitioners. Instead, the inquiry turns on a more complex determination
about when, as a cumulative matter, the separate pieces of the new information
"puzzle" were sufficiently in place to make the particular concerns espoused
reasonably apparent.
RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (ASSISTANCE IN DEVELOPMENT OF SOUND
RECORD)
The technical nature of the issues involved in a proceeding cuts against
an assertion that the legal acumen of counsel in NRC proceedings should be
given weight under the "late-filing" factor regarding assistance in developing a
sound record. And, notwithstanding the fact an intervenor is entitled to make
its case through cross-examination, that factor cannot be weighed favorably
when the presiding officer has no reason to anticipate that cross-examination
by counsel will be the sole means, or even the central method, for establishing
the petitioner's case. See Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station, Unit 1), ALAB-868, 25 NRC 912,926 (1987).
RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (ASSISTANCE IN DEVELOPMENT OF SOUND
RECORD)
In assessing the "late-filing" factor of assistance in developing a sound
record, the need to conduct discovery no doubt may excuse a lack of specificity
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about potential witnesses' testimony in those nontechnical cases where any
testimonial evidence likely will come from licensee employees or contractors.
See Comanche Peak. ALAB-868, 25 NRC at 925-26.
RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (BROADENING ISSUESIDELAY IN THE
PROCEEDING)
An assertion that the "late-filing" factor regarding broadening the issues and
delaying the proceeding takes on added significance because of the impact
of delay on the applicant's ability to conduct activities for which it needs
authorization does not comport with the established rule that "a licensing board
[is] to determine whether the proceeding - not license issuance or plant
operation - will be delayed." Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-828, 23 NRC 13,23 (1986) (footnote omitted).
RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (OTHER MEANS AND OTHER PARTIES TO
PROTECT INTERVENORS' INTEREST)
Because a petitioner who otherwise has standing can put forth any contention
that would entitle that petitioner to the relief it seeks, see CLI-96-1, 43 NRC
1, 6 (1996), in deciding whether to admit a late-filed contention the petitioner
otherwise would be entitled to litigate, the fact the petitioner's contentions focus
primarily on matters that will protect the interests of others does not mean the
petitioner's "interest" should be afforded short shrift in assessing the late-filing
factors of whether other means or other parties will protect the petitioner'S
interests.
RULES OF PRACTICE:
FILING)

SUMMARY DISPOSITION (PREMATURE

A presiding officer cannot consider a motion for summary disposition, with
supporting affidavits, in connection with a determination about the admissibility
of a contention.
RULES OF PRACTICE: DISCOVERY (SUMMARY DISPOSITION);
SUMMARY DISPOSITION (DISCOVERY)
One possible answer to a motion for summary disposition is the assertion
that discovery is needed to respond fully to the motion. See Public Service Co.
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of New Hampshire (Seabrook Station, Units 1 and 2), CLI-92-8, 35 NRC 145,
152 (1992). Such a request generally should be made in a pleading supported
by an affidavit. See id. The functional equivalent of such a filing may be the
statements of counsel during a prehearing conference outlining the discovery
needed to support the party's case.

MEMORANDUM AND ORDER
(Admitting Contention and Establishing Litigation Schedule
Regarding "New Dose Argument")
In CLI-96-7, 43 NRC 235 (1996), the Commission referred to the Licensing
Board for its consideration the so-called "new dose argument" made by Petitioners Citizens Awareness Network, Inc. (CAN), and the New England Coalition
on Nuclear Pollution (NECNP). The Commission has directed that we determine
whether that argument, made initially in a March 7, 1996 filing before the Commission, merits a finding the Petitioners have presented a litigable contention
in their adjudicatory challenge to Licensee Yankee Atomic Electric Company's
(YAEC) choice of a decommissioning option for its Yankee Nuclear Power Station (Yankee Rowe).
For the reasons set forth below, we conclude the Petitioners' "new dose argument" does satisfy the "late-filing" standards of 10 C.F.R. § 2.714(a)(I) and
provides a sufficient basis for admitting a challenge to the YAEC decommissioning option choice based on concerns about maintaining public and occupational radiation doses as low as reasonably achievable (ALARA) and agency
compliance with the National Environmental Policy Act of 1969 (NEPA). As
a consequence, we (1) grant the Petitioners' intervention request and admit a
revised version of their previously separate ALARA and NEPA contentions that
incorporates both aspects of the Petitioners' concern about YAEC's decommissioning option choice, and (2) establish an expedited schedule for litigating the
merits of that contention.

I.

BACKGROUND

Previous Commission and Licensing Board decisions provide a detailed
history of the judicial and administrative underpinnings of this proceeding. See
CLI-96-7, 43 NRC at 241-46; LBP-96-2, 43 NRC 61, 65-68 (1996). Suffice it
to say that this matter is before the Board again pursuant to a June 18, 1996
Commission memorandum and order directing us to consider the viability of
what has been labeled the "new dose argument." As described in that issuance,
this argument is rooted in information presented in a March 7, 1996 petitioner

12

filing before the Commission supplementing a January 26, 1996 motion for
reconsideration or partial rescission of a January 16, 1996 Commission issuance,
CLI-96-1, 43 NRC 1 (1996). See CLI-96-7, 43 NRC at 254-55,271-72.
In CLI-96-1, the Commission referred the Petitioners' November 30, 1995 intervention petition to the Board to conduct an adjudicatory proceeding. In that
directive, the Commission also provided the Board with guidance regarding,
among other things, certain of the Petitioners' five contentions. Addressing the
Petitioners' Contention A - an ALARA-based challenge to YAEC's decision
to use a modified version of the DECON decommissioning alternative rather
than the longer-term SAFSTOR alternative I - the Commission declared it was
willing to assume an adequately based ALARA challenge would lie against a
licensee's decommissioning alternative choice. The Commission also indicated,
however, that it would not sanction an intervenor adjudicatory challenge to the
DECON-SAFSTOR choice resting solely on estimated collective occupational
doses "on the order of magnitude" of the generic 900 person-rem estimated
difference between those options as set forth in the 1988 final generic environmental impact statement (GElS) supporting the agency's 1988 decommissioning
rule. 2 Noting that the Petitioners' ALARA contention estimates seemingly fell
within that range, the Commission suggested that their challenge had no ALARA
significance, absent "some extraordinary aspect to the case not apparent to us
from the pleadings that the Licensing Board may uncover on its own review."
CLI-96-1, 43 NRC at 9.
While the matter was pending with the Board, the Petitioners filed a motion
with the Commission that, among other things, requested reconsidemtion of the
Commission's guidance regarding their Contention A. In that motion, the Petitioners declared that the Commission's guidance regarding the relative doses for
DECON and SAFSTOR constituted an improper prejudgment of contested facts.
To support that assertion, the Petitioners repeated a statement from a portion of
their November 1995 hearing petition relating to Contention E - their NEPA

I As both we and the Commission have explained, see CU·96-7, 43 NRC at 243 0.2; LBP-96-2, 43 NRC at 66
0.2, the DECON alternative is decontamination of the reactor site to a level that pennilS tbe site to be released for
unrestricted use shortly after facility operation concludes. In contrast, the SAFSTOR option involves maintaining
tbe facility in a condition that allows for safe storage for an extended time period (e.g .• 30 years) and subsequent
decontamination to levels pennitting release for unrestricted use. The licensee's modified DECON alternative
under consideration in this proceeding provides for dismantling the plant (except for required spent fuel pool safe
maintenance systems); dismantling the spent fuel pool when fuel and high-level radioactive waste storage andlor
removal options become available; shipping other appropriate radioactive materials to a low-level radioactive waste
(LLRW) facility; and tben decontaminating tbe site for release for unrestricted use. Set CU-96-7, 43 NRC at 243.
2 This 900 person-rem figure reneets tbe approximate difference between the GElS estimated total reference
pressurized water reactor (PWR) DECON decommissioning occupational dose of 1,215 person-rem and the GElS
estimated SAFSTOR occupational dose of 333 person-rem that would be accrued using a 3D-year storage period
at the reference PWR. Set Office of Nuclear Regulatory Research, US NRC, NUREG-0586, "Final Environmental
Impact Statement on Decommissioning of Nuclear Facilities" (Aug. 1988) at 4-8 (Table 4.3-2). The GElS was
prepared in support of the 1988 rule that is the basis of pertinent NRC decommissioning requirements. Set 53
Fed. Reg. 24,018 (1988).
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contention challenging the Staff's determination not to prepare a full-blown environmental impact statement (EIS) regarding Yankee Rowe decommissioning
- in which they declared that "based on 1993 dose estimates by YAEC [of
350-400 person-rem for its early component removal project (CRP)3], 'it appears that total occupational doses [for Yankee Rowe decommissioning] will be
significantly greater than 744 or 755 person-rems, and perhaps greater than 900
rems.'" [CANINECNP] Motion for Reconsideration and Partial Rescission of
CLI-96-0l, Request for an Order to Show Cause Why the NRC Staff Should
Not Be Dismissed from This Proceeding, and Request for Recusal of Commissioners (Jan. 26, 1996) at 10 (quoting [CANINECNP] Petition to Intervene and
Supplemental Petition to Intervene (Nov. 30, 1996) at 32 [hereinafter Intervention Petition]).
On March I, 1996, while the Petitioners' reconsideration motion was still
pending with the Commission, the Licensing Board issued a decision concluding
that while the Petitioners had standing, their petition to intervene nonetheless
had to be dismissed for failure to present a litigable contention. In LBP-96-2,
the Board noted that the three "extraordinary circumstances" detailed by the
Petitioners relative to their Contention A, including their concerns about the
Commission's conclusion regarding the difference in occupational doses likely
to occur from using the DECON and SAFSTOR options, were identical to bases
put forth in support of their then-pending reconsideration motion challenging the
validity of CLI-96-1. We therefore declined to consider them. See LBP-96-2, 43
NRC at 72-73. In addition, we addressed the Petitioners' Contention E argument
that YAEC's 1993 CRP estimate of 350-400 person-rem, when compared to
a later revised figure of 160 person-rem, suggested a significant discrepancy
in its overall decommissioning dose estimate that mandated preparation of a
supplemental EIS. We found that by not presenting anything suggesting that the
more recent figure was incorrect, as opposed to simply different from the earlier
figure, the Petitioners had failed to establish the requisite disputed material
factual issue warranting further inquiry.4 See id. at 86-87.
The Petitioners' January 26, 1996 reconsideration motion ultimately was
denied by the Commission in a March 7, 1996 memorandum and order.
Concluding that it had not engaged in any factual prejudgment in CLI-96-1,
the Commission also indicated it would defer consideration of those portions of
the Petitioners' argument that appeared to challenge the merits of its CLI-96-1
3 As also has been described in detail elsewhere. the CRP was an agency·sanctioned program under which YAEC,
prior to approval of its decommissioning plan, was permitted to dismantle and remove various reactor components
and either ship those items to the LLRW disposal facility in Barnwell. South Carolina. for permanent disposal
or store them in the Yankee Rowe spent fuel pool. Stt Citizms AWQrtntSJ Nttworlc, Inc. v. NRC. 59 F.3d 284,
288·90 (1st Cir. 1995).
4 The Board also ruled that the Petitioners' Contentions B, C, and D were not litigable. Stt LBP·96-2, 43 NRC
at 73·85. The Commission affirmed these rulings in its June 18, 1996 memorandum and order, Itt ru·96-7, 43
NRC at 256-69, and those contentions are not before us in connection with the Petitioners' "new dose argument"
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guidance, including their assertions about the size of occupational dose totals
for Yankee Rowe decommissioning, until its anticipated review of the Licensing
Board's decision in LBP-96-2. See CLI-96-5, 43 NRC 53, 59 n.6 (1996).
The "new dose argument" that now is at the core of this proceeding comes
from a supplement to the Petitioners' January 26 reconsideration motion that was
filed the same day as the Commission's determination denying that reconsideration motion. s In their March 7 supplement, the Petitioners posited "new dose
information" they asserted undermined the Commission's assumptions in CLI96-1 about the doses attendant to YAEC's decommissioning activities. This new
information was alleged to come from a February 28, 1996 letter from Russell A.
Mellor, YAEC, to Morton B. Fairtile of the NRC Staff responding to a Staff request for justification for eleven "minor" decommissioning activities that YAEC
had started or planned to start in accordance with the agency decommissioning
regulations allowing such actions prior to approval of a decommissioning plan.6
According to the Petitioners, the total projected occupational dose incurred over
several months from the eleven activities as described in the YAEC letter

u fully half th~ dose purporr~dly caused by th~ CRP.

a program that w~nt on for two and
a half y~ars and was int~nd~d to r~mov~ 90% of th~ radioactivity from th~ plant. Th~ dos~
from th~s~ f~ supposedly minor activiti~s is also mor~ than 10% of th~ total r~maining
radiation dos~ projut~d for th~ r~st of YAEC·s duommissioning aClivili~s . .•.

[CANINECNP] Supplement to Motion for Reconsideration and Partial Rescission of CLI-96-01 (Mar. 7, 1996) at 5 (emphasis in original) [hereinafter Reconsideration Supplement].
The Petitioners maintained that the disproportionate relationship between the
doses from these eleven activities and the Licensee's dose projections for the
CRP and the entire decommissioning project raised serious questions regarding
"the general accuracy and reliability of YAEC' s dose projections for the CRP."
Id. Additionally, they asserted that these questions of accuracy and reliability
were compounded by a number of other Licensee dose estimate discrepancies,
including:
1. The disparity between YAEC's 1993 estimate of 350-450 person-rem for the CRP
and its 1995 estimate of 160 person-rem in Table 507.1 of YAEC's 1995 Final
Safety Analysis Report (FSAR).

S Although the Petitionen· March 7 filing indicates it is supplementing a February 9. 1996 filing. it is apparent
on its face that it is a supplement to their January 26. 1996 reconsideration filing. Su (CANINECNP] Supplement
to Motion for Reconsideration and Partial Rescission of o.r-96-01 (Mar. 7. 1996) at I.
6 The Commission has defined such "minor" activities as those that do not "materially and demonstrably" affect
decommissioning options or "substantially increase" decommissioning costs. Su o.r-96-6. 43 NRC 123. 129
(1996).
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2. The licensee's FSAR 160 person-rem CRP dose estimate, which does not comport
with other staff CRP dose estimates, and staff CRP dose estimates that are
inconsistent with each other, as illustrated by:
a.

A May 10, 1994 letter from Seymour H. Weiss, NRC, to CAN representing
that during the CRP's first year, YAEC incurred 147 person-rem of occupational doses, meaning that during the first year of the two and one-half year
CRP, ninety percent of the total occupational dose estimated in the FSAR was
incurred.

b.

An October 17, 1994 staff inspection report (No. 50-29194-09) that (i) put the
dose estimate for the CRP's second phase at 40 person-rem. with 16.7 personrems being expended by mid-September 1994, but (ii) stated that because
of higher than expected total accumulated dose for reactor vessel internal
components segmentation work and shield tank cavity decontamination, the
licensee was revising its 1994 total worker exposure estimate from 138 to 197
person-rem, meaning that 1994 CRP occupational doses exceeded the total
FSAR CRP estimated dose.

c.

A December 5, 1995 staff inspection report (No. 50-29195-05) that described
a licensee calendar year 1995 total effective dose assignment of 57 personrem and a reactor pressure vessel removal preparation occupational dose of 21
person-rem as of October 11. 1995, meaning that in 1995, workers received
at least 21 person-rem and as much as 57 person-rem.

d.

An April 19. 1995 memorandum from Russell A. Mellor. YAEC, to the
Yankee Rowe Distribution List enclosing an April 19, 1996 memorandum
from G.M. Babineau to N. 51. Laurent and Russell A. Mellor regarding
"higher than normal 1994 accidenllinjury statistics" and "extreme radiological
conditions present during much of the 1994 work evolutions," which suggest
that the total radiation dose is higher than indicated in the staff inspection
reports.

See id. at 6-8 & n.4. Based on this information, particularly the 1994 and 1995
Staff inspection reports, the Petitioners asserted that the total occupational CRP
radiation dose is hundreds of rems higher than the Licensee's 160 person-rem
estimate, raising significant questions whether YAEC's overall decommissioning
dose projections are skewed because of gross underreporting of CRP exposures.
In their March 7 supplement, the Petitioners also declared that the high
projected doses for the eleven "minor" activities identified in the February
28, 1996 letter were inconsistent with the Licensee's representations regarding
relative radioactivity levels involved in current and future decommissioning
activities, thereby raising further questions about whether YAEC generally has
underestimated all decommissioning activity radiation doses. Relying on a
January 29, 1996 letter from Andrew C. Kadak, YAEC, to William T. Russell,
NRC, the Petitioners asserted that if YAEC is correct in its representation there
that 99% of the Yankee Rowe facility's remaining nonfuel and non-greater than
Class C (GTCC) waste radioactivity is in the reactor vessel and lower neutron
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shield that cannot be removed until approval of YAEC's decommissioning plan,
then the radioactivity in all the components involved in the eleven activities
amounts to less than 1% of the radioactivity left in the plant. Moreover, assuming
there is some proportionality between the radioactivity level in those components
and the decommissioning radiation dose to workers, as the Petitioners state
YAEC has done before the Commission in an October 24, 1993 letter from
Andrew C. Kadak, YAEC, to John C. Hoyle, NRC, the Petitioners maintain
that a reasonable inference is that the 59.1 person-rem assigned to these eleven
activities is only a small fraction of the as-yet-to-be-received occupational dose
from decommissioning activities. The result, they declare, is that the total
DECON dose is far beyond the 1215 person-rem calculated in the GElS, making
the dose differential between DECON and SAFSTOR for Yankee Rowe larger
than the 900 person-rem difference relied upon by the Commission in CLI-96-1.
See id. at 8-10.
In CLI-96-7, the Commission considered both the Petitioners' appeal ofLBP96-2 and their March 7 reconsideration supplement. The Commission rejected
the Petitioners' appellate challenges to the substance of the Board's conclusion
that the Petitioners' five contentions were not litigable, as well as their attacks
on its CLI-96-1 guidance. Relative to their ALARA-related Contention A,
however, referring to the February 28, 1996 letter, the NRC Staff 1994 and 1995
inspection reports, and the "proportionality" argument made in the Petitioners'
March 7 pleading, the Commission found "[t]his recently proffered infonnation
and new argument, if substantiated, may constitute 'extraordinary circumstances'
justifying further litigation on whether the YAEC's DECON approach meets the
ALARA standard." CLI-96-7, 43 NRC at 255. The Commission also rejected
YAEC and Staff assertions that the Petitioners' argument should be summarily
rejected as untimely, noting that the Petitioners' claim rested significantly on
a late-February document that promptly was brought to the Commission's
attention. See id. In addition, the Commission concluded that the Petitioners'
argument might provide the basis for a NEPA-related challenge as well. See
id. at 272. As a consequence, the Commission referred the matter back to
the Licensing Board for consideration of whether the Petitioners' "new dose
argument" satisfies the "late-filing" standards in 10 C.F.R. § 2.714(a)(1) and, if
so, whether it provides a sufficient basis for an ALARA or NEPA challenge to
YAEC's decommissioning alternative choice. See id. at 277.
In response to the Commission's referral, we established a schedule for
party briefs on the questions of whether the Petitioners' "new dose argument"
meets the "late-filing" standards and whether it provides an adequate basis for
an ALARA or NEPA-based challenge. See Board Order (Briefing Schedule
Regarding "New Dose Argument") (June 19, 1996) (unpublished) [hereinafter
Board Briefing Order]. In addition, we requested the Petitioners set forth, in
full, the language of the contention (or contentions) and the supporting basis (or
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bases) they asserted are before the Board in ruling on the Commission-referred
questions. See Board Order (Requesting Additional Information Regarding
"New Dose Argument") (June 21, 1996) (unpublished) [hereinafter Board
Information Order].
On June 28, 1996, the Petitioners filed their responsive pleading. In it,
they set forth the language of what they maintain are supplemental bases for
their Contentions A and E, and assert that those supplemental bases should be
accepted under the "late-filing" standards and be found to provide sufficient
support to admit both contentions. See [CANINECNP] Response to Licensing
Board Order of June 19, 1996 (June 28, 1996) [hereinafter Petitioners Response].
As set forth in the Petitioners' original intervention request, Contentions A
and E provide:
Contention A: YAEC's proposed decommissioning plan violates 10 C.F.R.
§ 20.1011 In that It falls to maintain occupational and public radiation doses as low
as reasonably achievable.
Contention E: The NRC Staff violated the National Environmental Poliey Act by
falling to prepare a supplemental Environmental Impact Statement for the decommissioning or the Yankee Rowe Nuclear Power Station.

Intervention Petition at 7, 30 (emphasis in original). The Petitioners submit
that their "new dose argument" provides an additional basis, with subbases, in
support of these contentions, which can be summarized as follows:
For Yankee Rowe facility decommissioning, YAEC and the NRC Staff have incorrectly
assumed that the dose differential between the DECON and SAFSTOR alternatives is less
than the 900 person-rem differential deemed acceptable in the 1988 GElS. In fact, the dose
differential would be significantly higher than 900 person-rem. Therefore, the ALARA
and NEPA cost-benefit balances must be re-evaluated. taking into account the significant
radiological dose savings afforded by the SAFSTOR alternative.
(A) Dou CalculationlEstimation Uncertaintiu. Because the dose calculations and
projections for YAEC decommissioning activities are so inconsistent, disparately represented,
and unclear, there is no basis for concluding that the dose differential is less than, or even on
the order of, 900 person-rem. Dose calculation/estimation discrepancies and confusion are
reflected in various licensing documents, inspection reports, and YAEClStaff correspondence.
These include:
(1) The 1995 FSAR accompanying YAEC's decommissioning application, in which

YAEC provided calculations indicating:
(a) Occupational doses during 1993 and 1994 for the CRP were 160 person-rem.
(b) Occupational doses during dismantlement and transportation would involve another 543 person-rem, for a total of 744 person-rem.
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(2) The Staff's 1994 Environmental Assessment. which contains a total DECON dose
estimate of 755 person-rem.
(3) A June 17. 1993 letter from Jay K. Thayer. YAEC. to Morton B. Fairtile. NRC.
containing an estimate of 350-400 person-rem for total CRP exposures. the correctness
of which has been recently demonstrated by:
(a) Based on a June 20. 1996 telephone conversation between YAEC and CAN!
NECNP counsel. YAEC's current radiation dose calculations putting:
(i) pre-CRP and CRP Phase I and II doses at 304 person-rem. of which 227

person-rem is CRP Phase I.
(ii) doses for 1994 activities under the NRC-approved decommissioning plan at
48 person-rem,
(iii) doses from "minor" activities between October 1995 and the present at 106

person-rem. and
(iv) total decommissioning dose from 1993 to the present at 433 person-rem.
(b) Staff Inspection Report 50-29/96-02 (May 31. 1996). which reports total occupational dose from dismantlement and decommissioning work from 1993 through
March 1996 at approximately 416 person-rem. including doses of approximately 60.5
person-rem between January 1 and April 23, 1996.

(c) A February 28. 1996 letter from Russell A. Mellor, YAEC, to Morton B. Fairtile.
NRC. setting forth dose projections for eleven "minor" decommissioning activities,
putting expected occupational doses in a range of 0.4 person-rem to 40.2 person-rem.
for a total of 59.1 person-rem. which is
(I) more than one-third of the 160 person-rem expected from the CRP program

that was to remove 90% of plant radioactivity in two and one-half years. and
(ii) over 10% of the total remaining dose of 543 person-rem projected under the
FSAR for decommissioning activities after CRP completion.

(d) A May 15. 1996 letter from Russell A. Mellor, YAEC. to Morton B. Fairtile,
NRC. putting person-rem exposures during the eleven "minor" activities described
in the February 28. 1996 letter and ten other "minor" activities (some of which were
uncompleted or not started) at 93.8 person-rem. which is 17% of the YAEC FSAR's
projection for the remaining decommissioning activities.
(4) The dose estimates and calculations provided by YAEC and the Staff. including:
(a) The CRP dose discrepancy illustrated by comparing the items in paragraphs
(A)(1 lea) and (A)(3)(a) above.
(b) The different expressions of dose calculations by YAEC and the Staff. as
illustrated by a table set forth on pages thirteen and fourteen of CANINECNP's
pleading, which includes references to the documents described in paragraph A(I)(3) above, the December 1993 YAEC Environmental Report, and the Staff documents
described in paragraph 2(a)-(c) of our synopsis of their March 7, 1996 reconsideration
supplement. su supra p. 16, and
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(c) An April 19, 1995 memorandum from Russell A. Mellor, YAEC, to the Distribution List enclosing an April 19, 1996 memorandum from G.M. Babineau to N. St.
Laurent and Russell A. Mellor regarding "higher than nonnal 1994 accidentlinjury
statistics" and "extreme radiological conditions present during much of the 1994 work
evolutions," which suggest that the total radiation dose is higher than indicated in the
Staff inspection repons.
(B) Proportionality. High projected doses from recent "minor" activities are inconsistent
with YAEC representations about the relative levels of radioactivity involved in current and
future decommissioning activities, which raises significant questions about the accuracy of
YAEC's representations regarding past exposures and the reliability of its estimates of future
exposures. This is illustrated by a January 29, 1996 letter from Andrew C. Kadak, YAEC,
to William T. Russell, NRC, indicating 99% of the facility's remaining nonfue! and nonGTCC radioactivity is in the reactor vessel and lower neutron shield, and an October 24,
1993 letter from Andrew C. Kadak, YAEC, to John C. Hoyle, NRC, indicating there is
proponionality between the level of radioactivity in such components and the radiation dose
to workers decommissioning these components. When these are considered in the context
of the projected 93.8 person-rem dose for the "minor" activities described in paragraph
(A)(3)(d) above, they suggest that the total DECON dose for Yankee Rowe is far above the
1,215 person-rem dose postulated in the GElS.
(C) Rt!ft!unce Rt!ac/or Comparison. The likelihood that Yankee Rowe DECON decommissioning doses will exceed the GElS 900 person-rem differential also is illustrated by
the benchmark projections provided in NUREG/CR-5884 (1995), setting forth the estimated
occupational doses for each decommissioning process step for a generic reference light water
reactor (LWR) (i.e., Trojan Nuclear Plant). When compared to the decommissioning steps
undenaken to date at Yankee Rowe, they indicate that Yankee Rowe should have accumulated
about 33% of the total anticipated decommissioning process dose, which, in tum, suggests
that based on the YAEC calculated 433 person-rem dose thus far accrued, Yankee Rowe
decommissioning will result in a total occupational dose in excess of 1,300 person-rem.

See Petitioners Response at 5-18; Letter From Diane Curran, Counsel for
CANINECNP, to the Licensing Board (July 9, 1996).
On July 10, 1996, both YAEC and the Staff filed responses to the Petitioners' brief, declaring that the Petitioners' "new dose argument" fails to meet the
standards for admitting late-filed contentions and does not provide a litigable
contention. See Memorandum of [YAEC] in Opposition to Late-Filed "New
Dose Information" and in Support of Conditional Motion for Summary Disposition (July 10, 1996) [hereinafter YAEC Reply]; NRC Staff's Reply to Petitioners' Response to Licensing Board Order of June 19, 1996 (July 10, 1996)
[hereinafter Staff Reply]. Subsequently, on July 16, 1996, the Board conducted
a prehearing conference in which it entertained arguments from the Petitioners,
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YAEC, and the Staff regarding the admissibility of the Petitioners' "new dose
argument.'" See Tr. at 235-412.

n.
A.

DISCUSSION

Contention and Bases at Issue Under the Petitioners' ''New Dose
Argument"

As we noted above, the Petitioners' "new dose argument" comes from a
March 7, 1996 pleading intended to supplement a then-pending motion for
reconsideration of a Commission decision. As such, the relationship between
that argument and the contentions and bases initially set forth by the Petitioners
in support of their intervention request is not as well defined as it might otherwise
be. This is troubling, because contentions play a vital role in agency licensing
adjudications by framing the issues for consideration. See Texas Utilities
Generating Co. (Comanche Peak Steam Electric Station, Units 1 and 2), LBP81-25, 14 NRC 241,243 (1981). Accordingly, before determining whether their
"new dose argument" will provide the Petitioners with an admissible contention,
we think it important to give at least some consideration to the content of the
"new dose argument" in relation to the Commission's procedures regarding
contentions and their bases.
Because of our concern about what, if any, existing contentions and bases
were implicated by the "new dose argument," we asked the Petitioners to set
forth in detail the language of the contention or contentions and the supporting
bases that are at issue relative to that argument. See Board Information Order at
1-2. We also invited the other participants to address the question of the status
of the "new dose argument" as it relates to the contentions already proposed
by the Petitioners. See Board Briefing Order at 2 n.l. Apparently relying
on a Commission reference to "the standards for consideration of late-filed
bases and information submitted in support of an unadmitted contention prior to
termination of the proceeding," CLI-96-7, 43 NRC at 255 n.1S, the Petitioners
have asserted that their "new dose argument" as set forth in their June 28, 1996
filing provides new bases for their existing Contentions A and E. See Petitioners
Response at 5. The Staff apparently agrees with this analysis. See Staff Reply
at 26.
For its part, YAEC suggests that what the Petitioners have done is submit a
new contention. The Licensee asserts that what was at issue in ALARA-related
'The Commonwealth of Massachusetts, which is participating in this proceeding as an interested governmental
entity punuaot to 10 C.F.R.§ 2.71S(c), filed a pleading in support of the admission of the Petitionen' "new dose
argument" Su Response of Commonwealth of Massachusetts to [CANINECNP) Response to Ucensing Board
Order of June 19, 1996 (July 10. 1996) [hereinafter Massachusetts Reply). The Commonwealth of Massachusetts
decided not to participate in !he July 16, 1996 prehearing conference. Su Tr. at 242.
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Contention A as originally proposed was the question of whether, consistent
with ALARA principles, SAFSTOR had to be selected as the Yankee Rowe decommissioning alternative because it involved less occupational exposure. What
is now at issue under the "new dose argument," according to YAEC, is whether
the total dose estimates for Yankee Rowe decommissioning, when compared to
SAFSTOR doses, fall outside the 900 person-rem envelope established in the
GElS. According to YAEC, although both contentions share a common reference to ALARA, under Contention A the Yankee Rowe dose estimates could
be accepted, while under the "new dose argument" they must be rejected. See
YAEC Reply at 17.
YAEC further declares that the analysis for NEPA-related Contention E is
somewhat the same in that each "basis" for Contention E was, in fact, a separate
contention, none of which encompassed the entirely new assertion now being
made in the "new dose argument." See id. Yet, suggesting that the difference
between a "contention" and a "basis" is "as elusive as the distinction between
a table and the legs that hold it up," YAEC concludes that for present purposes
the distinction is not material because the Commission has determined that the
"new dose argument" must be analyzed using the standards applicable to latefiled contentions. Id. at 17-18.
Notwithstanding the apparent lack of distinction that now exists between
contentions and bases in applying the "late-filing" standards of 10 C.F.R.
§ 2.714(a)(l), as we noted during the July 16 prehearing conference, the Board
remains concerned that for contentions such as those set forth by the Petitioners
as Contentions A and E, the section 2.714(b)(2) requirement of "specificity"
may be met only if the stated contention is considered to incorporate the bases.
See Tr. at 244. Moreover, this lack of precision about what is a contention and
what are its bases serves to obfuscate the general principle that contentions, not
bases, are litigated in NRC adjudications.
Because we agree with the Licensee that the. crux of Petitioners' "new dose
argument" appears to be a new contention, exercising our general authority to
simplify and clarify the issues, see 10 C.F.R. § 2.714(0, we recast what the
Petitioners set out as two contentions into one. That contention, the precise
terms of which we take from our earlier synopsis of the description of the "new
dose argument" in the Petitioners' June 28, 1996 filing, see supra p. 18, is as
follows:
For Yankee Rowe facility decommissioning, YAEC and the NRC Staff have incorrectly
assumed that the dose differential between the DECON and SAFSTOR alternatives is less
than the 900 person-rem differential deemed acceptable in the 1988 GElS. In fact, the dose
differential would be significantly higher than 900 person-rem. Therefore, the ALARA
and NEPA cost-benefit balances must be re-evaluated, taking into account the significant
radiological dose savings afforded by the SAFSTOR alternative.
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As is apparent from the language of this contention, its central focus is
the question whether, taken together, the doses already incurred and the doses
to be incurred under YAEC's modified DECON decommissioning option fall
outside the bounds of the approximately 900 person-rem differential that the
Commission has highlighted as being at the heart of the GElS comparison of
the DECON and SAFSTOR options. 8 Further, we consider the concerns that
we have summarized in the paragraphs headed "Dose CalculationlEstimation
Uncertainties," "Proportionality," and "Reference Reactor Comparison" as the
bases for this contention. See supra pp. 18-20.

B.

Application of the ''Late-Filing'' Standards to the Petitioners' ''New
Dose Argument" Contention

1.

Scope of the Commission's Remand

Having outlined the scope and content of the Petitioners' "new dose argument" contention, we next must consider whether that issue fulfills the "Iatefiling" standards set forth in 10 C.F.R. § 2.714(a)(l). In doing so, however, we
first address a preliminary matter raised by the Licensee and the Staff regarding
the scope of our authority to consider the various matters set forth in support of
that issue in the Petitioners' June 28, 1996 filing.
In setting forth the matters it was referring for Board consideration, the Commission described the content of the Petitioners' March 7, 1996 supplement
that was to be considered under the five "late-filing" standards in 10 C.F.R.
§ 2.714(a)(1) to determine whether it provided a litigable issue. See CLI-96-7,
43 NRC at 255 n.15. As we indicated above, in their June 28, 1996 filing
setting forth the extent of their "new dose argument," the Petitioners have proffered additional information they assert also should be considered in determining
whether they have established a litigable contention. Both the Licensee and the
Staff, however, contend we should not consider this added information. They
assert the scope of this proceeding is to be construed narrowly so that only the
information/argument explicitly discussed in the Commission's June 18, 1996
directive is to be assessed by the Board under the "late-filing" standards. See

8 The Ucensee has suggested the actual measure of the differential at issue here is whether the remaining
exposure from DECON activities would exceed the sum of the 900 person-rem difference from the GElS plus
the occupational dose required to shift now to SAFSTOR and implement that for 40 years, plus some qualitative
margin to account for the "on the order of magnitude" standard of CLI-96-1. Su YAEC Reply at 2 n.4.
To the degree this equation seeks to reHect the issue of "sunk costs" relative to decommissioning activities .
already completed. this appears 10 be a mailer more appropriale to the issue of the cosl-benefil balance thai musl
be reanalyzed if we delennine the GElS 900 person-rem envelope has been breached.
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Tr. at 302-03; NRC Staff's Response to Atomic Safety and Licensing Board
Order Dated July 17, 1996 (July 18, 1996).9
We do not agree. Nothing in the Commission's June 18, 1996 memorandum
and order suggests that its direction to the Board. to consider the admissibility
of a particular late-filed matter precludes the Board from giving the same
consideration to other late-filed information submitted by the Petitioners relevant
to that matter. Indeed, construing the Commission's decision as YAEC and the
Staff suggest would eviscerate its holding that even when a Board dismisses
a proceeding for want of any litigable contentions, until the proceeding is
finally terminated before the agency, information that may provide the basis
for a previously dismissed contention should be assessed under the "late-filing"
standards to determine whether it provides a litigable contention. Cf, Carolina
Power and Light Co. (Shearon Harris Nuclear Power Plant, Units 1-4), ALAB526, 9 NRC 122, 124 (1979) (in remand proceeding on management capability
issue, additional Petitioners' attempt to seek late intervention to participate on
that issue must be assessed under late-intervention criteria). Accordingly, we
will apply the "late-filing" standards to the relevant information submitted in
the Petitioners' March 7, 1996 filing, as supplemented by their June 28, 1996
pleading.

2.

Application of the "Late-Filing" Standards

In determining whether to admit a late-filed contention (or basis), a Board
must analyze and balance the following five factors set forth in 10 C.F.R.
§ 2.714(a)(1):
(i) Good cause. if any, for failure to file on time;
(ii) The availability of other means whereby the petitioner's interest will be protected;
(iii) The extent to which the petitioner's participation may reasonably be expected to

assist in developing a sound record;
(iv) The extent to which the petitioner's interest will be represented by existing parties;
(v) The extent to which the petitirmer's participation will broaden the issues or delay the
proceeding.

Although a Board must assess all five factors in determining whether to admit
a late-filed issue, all the factors need not be given equal weight. In this
connection, considerable importance generally has been attributed to factor one
- "good cause" for late filing - in that a failure to meet this factor enhances
considerably the burden of justifying the other factors. See Long Island Lighting

9 Although the Petitioners have assened that this filing should be stricken, su (CANINECNP) Reply to YAEC's
and NRC Staff's Responses to Licensing Board Order of July 17, 1996 (July 19, 1996) at 3, the pleading was
properly filed. Su Board Order (Confinning Schedule for Additional Filings) (July 17, 1996) at 2 (unpublished).
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Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 397
(1983); Houston Lighting and Power Co. (South Texas Project, Units 1 and 2),
LBP-82-91, 16 NRC 1364, 1367 (1982); see also Florida Power & Light Co.
(St. Lucie Nuclear Power Plant, Unit 2), ALAB-420, 6 NRC 8, 22 (1977) (when
good cause is demonstrated, other factors are given less weight). Moreover, as
among the other four factors, factors three and five - contribution to a sound
record and broadening issues/delay in the proceeding - generally have been
considered as having the most significance in proceedings such as this in which
there are no other parties or ongoing related proceedings. See Shoreham, ALAB743, 18 NRC at 399, 402; see a/so South Texas. LBP-82-91, 16 NRC at 1368.
a.

Factor One - Good Cause for Failure to File Timely

The CANINECNP contentions and supporting bases were due on November
30, 1995. See Commission Order (Nov. 21, 1995) at 2 (unpublished). It was
not until March 7, 1996, one week after we dismissed this proceeding because
the Petitioners had failed to present a litigable contention, that they filed their
reconsideration supplement before the Commission in which they presented the
nub of their "new dose argument." Subsequently, in their June 28, 1996 remand
filing, they provided other information they assert affords a basis for admitting a
contention relative to their "new dose argument." The lateness of all the material
cited in the Petitioners' "new dose argument" thus is manifest.
The Petitioners put forth two arguments to establish "good cause" for this
lateness. First, they assert they previously raised a timely dose discrepancy argument in this proceeding, pointing to their assertions regarding the difference
between the CRP estimates in YAEC 1993 correspondence (350-400 personrem) and the 1995 FSAR (160 person-rem) in their original petition. Additionally, they maintain that, notwithstanding their previous efforts to highlight
this dose discrepancy, the February 28, 1996 letter outlining the eleven "minor"
work activity doses indicated a disproportionality with the CRP and anticipated
future doses that, in its own right, was new information providing a basis for
their ALARA and NEPA challenges to YAEC's decommissioning choice. In
this regard. they liken the February 28, 1996 letter to a key piece in a puzzle
that revealed for the first time a strong possibility that the previous YAEC dose
estimates were understated. See Tr. at 259-62, 273-75. And for those documents
cited for the first time in their June 28 filing before the Board, they declare those
documents now have become pertinent in light of the February 28 letter. See
Petitioners Response at 20-21; Tr. at 259-77.
In response, both YAEC and the Staff declare that the only document for
which "good cause" can even be claimed is the February 28, 1996 letter cited in
the Commission's order. They also assert that nothing in the February 28 letter
demonstrates a "new" dose discrepancy that would constitute "new" information
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so as to provide good cause for late-filing. See YAEC Reply at 3-5; Staff Reply
at 4-5; Tr. at 294-95.
The Petitioners' argument regarding their previous assertion of a discrepancy
between the YAEC CRP estimates is nothing more than an attempt to reargue a
point already decided on appeal. As we noted in our March 1996 determination,
the Petitioners then presented nothing to suggest that the subsequent 1995 FSAR
figure was incorrect, as opposed simply to different from the earlier 1993 figure.
See LBP-96-2, 43 NRC at 86-87, aff'd, CLI-96-7, 43 NRC at 271-72. The
same is not true, however, for their argument based on the "new information"
submitted with their March 7, 1996 reconsideration request, as supplemented on
June 28.
Generally a "good cause" finding based on "new information" can be resolved
by a straightforward inquiry into when the information at issue was available to
the petitioner. In this instance, however, the answer to the "good cause" factor
involves more than looking at the dates on the various documents submitted by
the Petitioners. Instead, as the Petitioners suggest, the inquiry turns on a more
. complex determination about when, as a cumulative matter, the separate pieces
of the decontamination information "puzzle" were sufficiently in place to make
the particular concerns they now espouse reasonably apparent.1O
Based on the record now before us, we conclude that, notwithstanding
their reliance on information going back to 1993, the February 28, 1996
YAEC memorandum constituted a sufficiently important constituent of the dose
calculation/estimate uncertainty and proportionality portions of their "new dose
argument" that it provided the appropriate "trigger" for a filing detailing those
concerns. The dose calculation for the activities involved in the February
28 letter - approximately 59.1 person-rem - certainly is not de minimis.
And while the Staff and YAEC disparage the substance of the Petitioners'
claims about the size of the doses involved in this letter, they have presented
nothing suggesting that there were any earlier dose calculations that provided
the requisite "puzzle piece" so as to warrant an earlier filing by the Petitioners
on these matters. II
10 In contesting the "good cause" for the Petitioners' late·filing. the Ucensee relies on the Appeal Board's holding
in Duu Powtr Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 469 (1982), stating that a
contention "cannot be rejected as untimely if it (I) is wholly dependent upon the content of a particular document;
(2) could not therefore be advanced with any degree of specificity (if at all) in advance of public availability of that
document; and (3) is tendered with the requisite degree of promptness once the document comes into exislence
and is accessible for public examination." Su YAEC Reply 81 5 n.1 2. Nothing in our "good cause" finding in
this case is inimical 10 that holding. The Appeal Board's analysis clearly is nOI a declaration that a conlention
based on more than one document lacks good cause for lale.filing if any of those documents previously were on
the public record for any period of time.
II In this regard. we are unable to find the 1993 and 1995 information the Petitioners previously assened showed
8 CRP dose estimate discrepancy was a sufficient "trigger" for their present discrepancy and proportionality
arguments so as 10 require 8 blanket finding there was no "good cause" relative to all pre-February 28, 1996
information. As we have already declared. on its face thaI information is insufficient 10 show anything other than
8 change in estimates. Stt supra p. 14.
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Accordingly, the Petitioners have provided good cause for the late-filing of
their dose calculation/estimate uncertainty and proportionality arguments based
on the February 28 letter and the earlier supporting materials. Further, in these
circumstances the May and June 1996 materials cited in the Petitioners' June
28, 1996 pleading as supporting these arguments have been introduced promptly
enough after they became available so that the first factor weighs in favor of
permitting their consideration as well.
For the Petitioners' reference reactor comparison, which was first submitted
to us as part of their June 28, 1996 filing, we must look to a different factor.
From the reference source information provided by the Petitioners, it appears
that prior to March 7, 1996, when the Petitioners first submitted their "new
dose argument" to the Commission, they had information about completed
Yankee Rowe activities that would have permitted a comparison with projected
occupational doses for reference reactor activities accounting for some 60%
of the projected reference reactor DECON dose of 308.09 person-rem they
ultimately relied upon as a comparative measure in their June 28 filing. See
Letter from Diane Curran, Counsel for CANINECNP, to the Licensing Board
(July 17, 1996), attach. at 2 (references 1-9, 13) [hereinafter Curran Letter].
However, what they did not have, and what they apparently were able to discern
only at the end of May and in mid-June from information in a May 31, 1996
NRC inspection report (No. 50-29/96-02) and a June 20 telephone conference
with YAEC counsel, was a YAEC total DECON dose figure that was necessary
to make the reference reactor comparison. See Petitioners Response at 14. In
this light, we find that the Petitioners have provided good cause for their latefiled reference reactor comparison too.
b.

Factor Three - Contributing to the Record

Having found the central "good cause" factor supports consideration of the
information in their March 7 and June 28 filings, we look next to factor three
regarding the Petitioners' ability to assist in creating a sound record. As we
noted earlier, this is one of the "non-good cause" elements that generally is
given considerable weight in determining whether a late-filed issue should be
considered for admission.
In their June 28 response, the Petitioners declare that the experience of their
counsel in NRC matters and the expertise of their consultants, Dr. Marvin
Resnikoff and the Tellus Institute, in the field of decommissioning will ensure
that the Petitioners' participation will assist in developing a sound record. See
Petitioners Response at 21-22. During the July 16 prehearing conference,
in further support of this assertion the Petitioners explained that up to this
point Dr. Resnikoff has reviewed and provided an analysis of all the publicly
available information relevant to their assertion that YAEC's DECON activities
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will significantly exceed the GElS 900 person-rem differential, and is prepared
to testify in this case in support of that analysis. The Petitioners maintained,
however, they could not provide any further details regarding the substance
of his testimony until they had access to YAEC internal documents through
discovery. They nonetheless did indicate that with that infonnation he would be
able to go through all the decommissioning steps, provide a person-rem total for
each step, and make an estimate of the occupational exposure risk. The Tellus
Institute, on the other hand, will provide expertise regarding any reevaluation
of the ALARA or NEPA cost-benefit analysis when that becomes necessary.
The Petitioners also contended they intend to make a substantial contribution to
the record through their experienced counsel's cross-examination of YAEC and
Staff witnesses. See Tr. at 280-82, 287-89.
In response, both Licensee and the Staff declare the Petitioners have failed
to show that this factor weighs in their favor. YAEC asserts the Petitioners
have not provided the requisite "bill of particulars," including proposed witness
testimony. See YAEC Reply at 6-7. The Staff apparently has the same view,
declaring the Petitioners have failed to demonstrate any reasonable question
regarding the validity of reported radiation projections or actual exposures. See
Staff Reply at 5-6.
The Petitioners' showing on this factor is a decidedly mixed bag. The technical nature of the issues relative to their "new dose argument," which involves
the occupational and public doses arising from decommissioning activities and
the ALARAINEPA cost-benefit analysis involved in decommissioning option
choices, cuts against their assertion that the legal acumen of their counsel in
NRC proceedings should be given weight under this factor. And, notwithstanding the fact an intervenor is entitled to make its case through cross-examination,
we have no reason to anticipate in this instance that cross-examination by counsel will be their sole means, or even their central method, for establishing their
case in support of the "new dose argument." See Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit I), ALAB-868, 25 NRC 912,926
(1987). Accordingly, we are unable to find that the expertise and experience of
their counsel favors late-filed admission under factor three.
As to the need for a "bill of particulars" on their expert witnesses, the
Petitioners clearly have identified their prospective witnesses. Moreover, at
this juncture we have no cause to quarrel with the Petitioners' assertion that
Dr. Resnikoff and the Tellus Institute have relevant expertise regarding the
matters implicated by their "new dose argument." The Petitioners, however,
have provided us little in the way of specifics to show how that expertise will
be wielded, declaring that to do so without discovery would be too speCUlative.
See Tr. at 287-88.
The need to conduct discovery no doubt may excuse a lack of specificity about
witness testimony in those nontechnical cases where any testimonial evidence
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likely will come from Licensee employees or contractors. See Comanche Peak,
ALAB-868, 25 NRC at. 925-26. This likely is not the case here. Although
the confusion over decommissioning dose details that we discuss under section
IT.C.2 below mitigates somewhat their failure to provide detail on the nature and
scope of the testimony of the Petitioners' expert witnesses, it cannot excuse that
shortcoming totally. We would have liked the Petitioners to describe in greater
detail what the substance of their experts' testimony would be. Thus, for the
Petitioners this factor is, at best, inconclusive and, at worst, weighs against them
to a minor degree.

c. Factor Five - Broadening Issues/Delay in the Proceeding
As we also noted above, the factor five question of whether admitting a latefiled contention will broaden the issues or delay the proceeding is an important
element among the four "non-good cause" factors.
The Petitioners contend that because (1) their Contentions A and E raise
significant safety issues, and (2) there are fundamental considerations offaimess,
this factor must be weighed in their favor. As proof of the latter assertion,
the Petitioners again offer their earlier challenge to the 1993 and 1995 CRP
estimates, which they declare the Licensee only addressed after the Commission
remanded this matter to the Board. See Petitioners Response at 22.
Besides asserting that delay and issue broadening are inevitable because
this proceeding was closed, YAEC maintains this factor must be weighed
against the P~titioners because admitting the contention will delay Yankee
Rowe decommissioning approval. According to YAEC, this delay will result in
cost and occupational exposure increases when the current experienced, highly
trained crew is laid off and then must be reassembled, retrained, and reoriented.
Such high costs are a relevant consideration under this factor, YAEC maintains.
See YAEC Reply at 8. The Staff merely declares that the Board should be
cautious in triggering nonmandatory hearings based on late-filed contentions}2
See Staff Reply at 6.
In this instance, as with any other proceeding in which contentions have
not been admitted, the admission of any new issue will inevitably broaden the
issues. It likewise is true, as generally is the case whenever a contention is
admitted in a proceeding, that to permit litigation of this issue will extend this
proceeding in some measure. On the other hand, the Licensee's assertion that
this factor takes on added significance because of its impact on decommissioning

12ln support of this proposition. the Staff cites HOUlton lighting and Pow~r Co. (South Texas Project. Units 1
and 2). ALAB·S49. 9 NRC 644. 649 (1979). an authority of dubious applicability given the Appeal Board th=
was referring to the institution of hearings for those asserting "discretionary" standing. The Petitionen clearly
have established their standing as of right in this proceeding.
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activities does not comport with the established rule that "a licensing board [is]
to determine whether the proceeding - not license issuance or plant operation
- will be delayed." Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-828, 23 NRC 13, 23 (1986) (footnote omitted). Under
the circumstances, we consider this factor as being a negative element, albeit a
minor one, in the balance.

d.

Factors Two and Four - Availability of Other Means for Interest
Protection and Extent Existing Parties Will Represent the Petitioners'
Interest

Concerning the remaining two factors, the Petitioners argue that there are
neither other parties nor other forums available to protect their interest in
obtaining a reevaluation of the costs and benefits of the YAEC-chosen DECON
alternative. See Petitioners Response at 21, 22. The Staff concedes this is
correct. See Staff Reply at 5 n.5. The Licensee, however, suggests these factors
are entitled to less weight than usual, or no weigh at all, because the Petitioners'
interest, as implicated in their "new dose argument," is really an interest of
Yankee Rowe workers, whom they do not represent. See YAEC Reply at 5 &
n.13.
We find these two factors weigh fully in favor of the Petitioners here. We
will not discount them based on the fact that the contention involved has as its
focus occupational doses. As the Commission already noted in this proceeding,
once the Petitioners have established their standing, they are entitled to put forth
any contentions that would entitle them to the relief they seek. See CLI-96-1, 43
NRC at 6. They have established their standing, and with that the right to put
forth contentions challenging the YAEC DECON choice based both on public
and occupational doses. See CLI-96-7, 43 NRC at 246-48. We thus find no
basis now for affording their "interest" short shrift in assessing whether to admit
a late-filed contention that they otherwise would be entitled to litigate consistent
with the Commission's previous guidance regarding standing and contentions.

e.

The Final Balance

For the reasons discussed above, factors one, two, and four weigh in favor of
the Petitioners' "new dose argument." On the other hand, factors three and five
do not favor the admission of this issue, albeit only slightly. In reaching a final
balance, given the significance of factor one, and the fact that factors three and
five, to the extent they weigh against the "new dose argument" do not do so in
any significant manner, we conclude the balance under the late-filing standard
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in 10 C.F.R. § 2.714(a)(I) weighs against striking the Petitioners' "new dose
argument" contention as untimely.

C.

Admissibility of ''New Dose Argument" Contention

Having concluded that the Petitioners' "new dose argument," as expressed
in their June 28, 1996 submission, is not subject to dismissal as late-filed,
we consider next the question of whether that argument, in whole or in part,
provides the basis for a litigable contention for this proceeding. In its June 18
memorandum and order, the Commission set forth in detail the standard that
now governs contention admission:
Although [10 C.P.R. §2.714] imposes on a petitioner the burden of going forward
with a sufficient factual basis, it does not shift the ultim:l!e burden of proof from the
applii:ant to the petitioner. Nor does section 2.714 require a petitioner to prove its case
at the contention stage. For factual disputes, a petitioner need not proffer facts in "formal
affidavit or evidentiary form," sufficient "to withstand a summary disposition motion." On
the other hand, a petitioner "must present sufficient information to show a genuine dispute"
and reasonably "indicating that a further inquiry is appropriate."

CLI-96-7, 43 NRC at 249 (quoting Georgia Institute of Technology (Georgia
Tech Research Reactor), CLI-95-12, 42 NRC HI, H8 (1995» (citations and
footnote omitted).
For the reasons set forth below, we find that although the Petitioners' dose
calculation/estimation uncertainty and reference reactor comparison concerns
set forth in their "new dose argument" are not adequate to support a litigable
contention, the proportionality aspect of their "new dose argument" does provide
a sufficient basis for admitting a contention.

1.

Reference Reactor Comparison Basis

As we have described previously, see supra p. 20, this basis constitutes an
attempt by the Petitioners to compare projected occupational exposures from
decommissioning activities for a reference LWR (Trojan Nuclear Station) with
the doses accrued from those decommissioning activities the Petitioners contend
have been completed at Yankee Rowe. The reference reactor information comes
from tables in a November 1995 NRC contractor report (NUREG/CR-5884),
while the information relating to completed work at Yankee Rowe comes from
the Petitioners' analysis of various pieces of YAEC and NRC correspondence
and Staff inspection reports. See Petitioners Response at 16-17; Curran Letter,
attach. at 2. Although this particular concern is the latest to be put forth by
the Petitioners, having surfaced initially in their June 28, 1996 pleading, we
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deal with it first because it clearly is inadequate to provide a basis for their
contention.
According to the Petitioners, the comparison table they have produced
indicates that the total decommissioning dose for Yankee Rowe will exceed the
900 person-rem GElS benchmark by at least 100 person-rem. See Petitioners
Response at 18. Both the Licensee and the Staff have attacked this particular
basis on a number of grounds, the most significant being the differences between
the two plants (Trojan and Yankee Rowe) in terms of systems, components, and
geometries. Both contend that the impact these differences have on radiation
exposures and projections renders the Petitioners' analysis wholly inapposite.
See Staff Reply at 24; Tr. at 370-74.
One example suffices to demonstrate the validity of this Staff and Licensee
objection. The comparison table provided by the Petitioners has a line item
indicating that the single activity of decontaminating stainless steel piping in
the Trojan reference reactor is projected to accrue 459.03 person-rem, or almost
one-half the total 932.56 person-rem decontamination dose for that facility. The
Yankee Rowe Licensee, however, is given no credit for having done any stainless
steel piping work as part of its current decommissioning work. See Petitioners
Response at 17. As was pointed out during the July 16, 1996 oral argument, the
materials supplied by YAEC that describe dose data do not account for stainless
steel pipe decommissioning doses in this way. In fact, the dose relating to
stainless steel piping is assessed as part of the activity for the plant system of
which it is a part. See Tr. at 372-73, 376-77 (citing 2 Yankee Atomic Electric
Company, Final Safety Analysis Report, Yankee Nuclear Power Station, Rowe,
Massachusetts at 507-15 (rev. June 1995) (Table 507.1) [hereinafter FSARJ).
This is apparent as well from the more detailed description of the various
planned decommissioning activities provided in the FSAR. See, e.g., 1 FSAR at
211-1 (waste disposal system includes "associated valves, piping, fittings, and
instrumentation").
The Petitioners' failure to establish that the Trojan reference reactor study,
as configured, provides a reasonable benchmark for comparison with Yankee
Rowe constitutes a significant deficiency in their claim that causes us to conclude
their comparative analysis does not raise a disputed material issue of fact that
indicates further inquiry is warranted.

2.

Dose CalculationlEstimation Uncertainty Basis

As we have summarized above, see supra pp. 18-20, in their June 28
submission the Petitioners have described a variety of purported deficiencies
with the Licensee and agency documentation regarding dose estimates and
calculations relating to different aspects of the Yankee Rowe decommissioning
process that they assert establish a basis for inquiring further into whether the
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900 person-rem GElS envelope will be breached under YAEC' s DECON option.
See Petitioners Response at 6-15. Licensee and the Staff have responded by
attempting to show that these examples are not discrepancies. See YAEC Reply
at 10-13; Staff Reply at 11-22.
After reviewing the arguments and information submitted by the parties
regarding the purported deficiencies cited by the Petitioners. 13 we have reached
two conclusions. The first is that the existing public record does create some
level of uncertainty about the magnitude of the total person-rem occupational
dose. both actual and projected. for Yankee Rowe facility decommissioning.
Even for the reasonably well-informed member of the public. at best it is hard
to discern what doses were projected. what doses actually have been accrued.
and what doses are still to be encountered. For example. notwithstanding
the explanations now provided by YAEC and the Staff. as is illustrated by
the items set forth on pages 13 and 14 of the Petitioners' June 28 response.
it is difficult to ascertain whether dose values provided by YAEC and the
Staff represent projected or accrued dose values; how accrued annual doses
compare with projected or accrued doses for individual projects or activities;
and whether reported doses represent "operational" or decommissioning doses.
In addition. the record suggests there is uncertainty over such matters as
the significance of (1) 93.8 person-rem accrued during twenty-one agencyapproved decommissioning activities as it might alter the ultimate accrued
decommissioning dose. and (2) the dose from planned activities outlined in
the February 28. 1996 letter given that some items do not appear to have been
included in a later May 15. 1996 letter regarding those activities. Compare
Letter from Diane Curran. Counsel for CANINECNP. to the Licensing Board
(July 19. 1996). attach. 9 (Letter from Russell A. Mellor. YAEC. to Morton
B. Fairtile. NRC (May 15. 1996» with Reconsideration Supplement. attach. 1
(Letter from Russell A. Mellor to Morton B. Fairtile (Feb. 28. 1996). attach. A).
Despite these uncertainties. however. we are unable to discern based on
the present record that these purported deficiencies rise to a level that would
merit additional inquiry relative to whether there is a reasonable possibility of

13 Although YAEC has assened that the Commission's lune 18. 1996 memorandum and order can be read to
preclude this basis in toto. su YAEC Reply at 13. as we understand !he Commission's opinion. what has been
addressed is the Petitionen' argument thai !he 1993 CRP estimate of 3S().4()() penon-rem and I99S FSAR estimate
of 160 penon-rem, on their face. establish an actionable discrepancy. As we aJready have indicated. we do not
accept that assertion by !he Petitionen. Su supra note II.
Also with regard to our review of this and other pans of the Petitionen' arguments, we note that besides
its response to the Petitioners' lune 28. 1996 pleading that sets fOM the Petitionen' arguments supponing !he
admissibility of !he "new dose argument," YAEC also submitted a "conditional" motion for summary disposition
with a supporting affidavit S~~ Conditional Motion for Summary Disposition ("New Dose Argument") (luly 10,
1996); YAEC Reply at 18-19. As we discuss in Section III below, that motion is relevant to the schedule we
establish for litigating the "merits" of the Petitionen' contention; however, we could not and did not consider that
motion in connection with our determination about the admissibility of the "new dose argument" because any
summary disposition motion cannot be considered until a contention is admined. Su Tr. at 320-21.
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exceeding the 900 person-rem GElS envelope. 14 Whether taken individually
or collectively, the alleged discrepancies are not by themselves of a magnitude
that suggests there is any serious threat that this generic upper boundary is in
danger of being breached. As such, we do not find this concern, standing alone,
to be a sufficient basis for admission of the Petitioners' "new dose argument"
contention.

3.

Dose Proportionality Basis

The third and final basis set forth in the Petitioners' June 28, 1996 pleading
is their dose proportionality assertion. According to the Petitioners, based on
(1) a May IS, 1996 letter from YAEC to the Staff regarding high projected dose
(93.8 person-rem) for an expanded list of twenty-one decommissioning activities
the Licensee has labeled "minor" in that they need not await decommissioning
plan approval, (2) a January 29, 1996 letter from YAEC to the Staff indicating
99% of facility's remaining non fuel and non-GTCC waste radioactivity is in the
still-ta-be decommissioned reactor vessel and lower neutron shield, and (3) the
Licensee's own admission in an October 1993 letter to the Commission that
there is "some proportionality" between the level of radioactivity involved and
the occupational dose to decommissioning workers, one can reasonably conclude
that the total Yankee Rowe DECON decommission dose will substantially
exceed the 1215 person-rem dose postulated for DECON activities in the GElS,
thereby bringing the YAEC decommissioning choice outside the GElS 900
person-rem differential between DECON and SAFSTOR. U See Petitioners
Response at 15·16.
Declaring the Petitioners' dose proportionality argument is based on either
a "major vs. minor dose correlation" theory or a "radioactivity vs. dose rate
141n acknowledging this uncenainty. we are not suggesting it Is the result of any regulatory violations relating
to agency reporting or infonnation requirements. We have no basis to believe that there is any communication
problem between the Ucensee and the Staff relative to those manen that are under regulatory review. Having
said this, we think it also is apparent that the uncenainty in this instance may be explained. at least in part.
by the absence of any tables. data, and discussion detailing such items as (1) actual penon-rem doses for the
various phases of the CRP and Staff-approved "minor" projects; (2) annual reported absorbed doses apportioned
between "operational" exposures and decommissioning exposures; (3) total absorbed dose for all decommissioning
activities to date; and (4) periodic reappraisals of the I99S FSAR dose values to renect the projected doses for
f,t-to-be-completed activities.
'Although. as far as we are aware, none of the parties has provided the leiter for our consideration. su Tr.
at 369, the relevant portion of the October 1993 lener. as set forth in the Petitionen' June 28, 1996 pleading,
declares:
"Among the considerations cited by the Commission in deciding to allow Trojan to complete its pre-Plan
component removal activities is that the Trojan component removal project involves just I % of the non-fuel
residual radioactivity at the Trojan plant. and therefore. was not a 'major' segment of decommissioning.
Such a consideration suggests that there is some radiologically related threshold for which an activity,
regardless of physical size of components involved, does not represent 'major.'"
Petitioners Response 81 IS n.S (quoting Leller from Andrew C. Kadak, YAEC, to John C. Hoyle, NRC Office of
the Secretary (Oct 24, 1993) at 3).
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correlation" theory, YAEC asserts that on both scores it is inadequate to support
a contention. YAEC argues the former theory is deficient because (I) the
Petitioners have failed to provide any support for their premise that "major"
decommissioning activities that must await decommissioning .plan approval
involve higher occupational doses than "minor" pre-plan approval activities;
(2) their reliance on the October 1993 letter evinces a lack of understanding
of the difference between radioactivity (measured in curies) and absorbed dose
(measured in person-rem); and (3) an attachment to the May 19961etter showing
that for the nine completed activities, the actual dose was within 2% of the
estimated dose, indicates the accuracy of YAEC's projected dose estimates. See
YAEC Reply at 14-15. The latter theory is no more successful, according to
YAEC, because (I) as a matter of physics, there is no correlation between the
radioactivity of a given component and the decommissioning dose that will be
incurred to dismantle it; and (2) as a matter of history, any assumed correlation
disproves the Petitioners' assumption. With regard to the second point, YAEC
declares that because more than one million curies of nonfuel radioactivity
have been stored or removed from the facility with only 400 person-rem of
occupational and operational exposure, to apply a corresponding proportionality
to the remaining 5000 curies would result in an occupational dose of 1.9 personrem. See id. at 15-16.
In challenging the Petitioners' proportionality argument, the Staff likewise
relies on the Petitioners' asserted confusion of radioactivity and radioactive exposure. According to the Staff, because radiation dose estimation for any decommissioning activity depends on many factors, including field radiation levels
(which are dependent on shield material type and thickness) and exposure time,
the Petitioners' assumption about the relationship between the "minor" activities
person-rem and the occupational dose for the remaining decommissioning activities is without foundation. The Staff also asserts that the Petitioners' reliance
on the October 1993 letter is misplaced in that supposedly critical language
was nothing more than the Licensee's attempt to interpret how the Commission
considered the radioactivity of components in connection with the issue of what
pre-plan approval activities would be permitted. See Staff Reply at 22-23 &

n.17.
That there is, as the Petitioners assert, some relationship between the level of
radioactivity that exists for a contaminated system or component and occupational absorbed dose to workers involved in decommissioning activities regarding that system or component seems self-evident. One reasonably can anticipate
that workers would receive more person-rem from activities that involved decommissioning a facility system that had a radioactivity level of 1000 curies
than from a system with a level of 1 curie, even taking into account differences
in shielding and time of exposure. Indeed, the October 1993 YAEC statement
cited by the Petitioners that there is "some radiologically related threshold" at
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which an activity is considered "major" rather than "minor" reflects this idea,
albeit in another context.
The Petitioners' assertion of a relationship between absorbed dose and
radioactivity thus cannot be rejected out of hand, although questions remain
about the extent of that relationship and the impact of that relationship on the
Petitioners' asserted concern that the GElS 900 person-rem DECON-SAFSTOR
differential envelope will be exceeded. As we described above, YAEC provides
information that at Yankee Rowe it previously has removed or stored some one
million curies of nonfuel radioactivity with only 400 person-rem of occupational
dose. This suggests that any relationship between radioactivity and absorbed
dose is substantially less than one-to-one. When viewed in light of the YAEC
assertion that there are some 5000 curies of radioactive contamination that must
still be removed, see YAEC Reply at 16, the likelihood of exceeding the 900
person-rem envelope would seem exceedingly small.
On the other hand, the information on the decommissioning activities in
the February 28 and May 15 letters relied upon by the Petitioners indicates
that recent decommissioning activities, whether labeled major or minor, have
entailed absorbed doses that, when compared to YAEC's own figures on total
occupational doses, cannot be considered de minimis relative to its completed
decommissioning activities. 16 Added to this is the fact that, whether assessed by
a comparison to the recent "minor" activities doses (as the Petitioners suggest) or
by looking to the total curies extant (as YAEC suggests), the remaining facility
radioactivity level is not insignificant. This suggests that if the Petitioners are
able to establish that the recent dose information is reflective of the dose that
must yet be absorbed, 17 there is a reasonable likelihood they can establish a
total DECON dose figure that falls outside the GElS envelope.
The record now before us contains conflicting factual information from the
Petitioners and YAEC and the Staff regarding the Petitioners' proportionality
basis. Further, the Petitioners have at least suggested some reasonable grounds
to believe that, based on their proportionality analysis, the GElS 900 personrem envelope may be exceeded by more than a minor degree. Thus, as to this
16 The February 28. 1996 letter relied upon by the Petitionen also indicates that for the eleven decommissioning
activities involved, 10 accomplish the removal of 34 6 curies. YAEC estimaled thai worlcen would have an
occupational absorbed dose of 59.1 penon-rem. S~~ Reconsideration Supplement. attach. I, al A·I 10 -5 & Table
A. This suggests a relationship of somewhat more than one-to-one for these recent activities, which. when applied
10 future decommissioning activities. would substantially increase the possibility thai removing the last 5000 curies
from Yankee Rowe could involve doses thai would exceed the GElS 900 penon-rem envelope.
17 II may well be. as the line item for reactor pressure vessel decontamination on the Petitioners' LWR reference
reaClor comparison table suggests, the absorbed dose for the remaining Yankee Rowe decommissioning activities
will fall well below the level needed 10 cause a concern aboul breaching the GElS 900 penon-rem envelope.
Su Petitionen Response at 17 (17 penon-rem to decommission reference reactor pressure vessel). AI present,
however, we do nol have any information regarding the particular decommissioning activities 10 be compleled al
Yankee Rowe that would confirm whether, in fact, thai is the case. Indeed, the same concern about compatibility
with Yankee Rowe activities thai causes us to reject that table as an adequate ba.ds for the Petitionen' contention
renden that table inadequate as a foundation for rejecting the Petitioners' proportionality basis.
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basis, we have disputed issues of material fact for which further inquiry seems
appropriate.

4.

Conclusion on Admissibility of "New Dose Argument" Contention

Although the Petitioners' reference reactor comparison and dose calculation/estimation uncertainty bases fall short of the section 2.714(b)(2) standard
for admissibility, their dose proportionality basis is sufficient to support the admission of their "new dose argument" contention. Moreover, as already has
been established, the Petitioners have standing as of right to intervene in this
proceeding. We, therefore, grant their intervention petition and will proceed to
litigate the "merits" of their "new dose argument" contention.

m.

LITIGATION SCHEDULE

As part of its January 16, 1996 memorandum and order initially referring this
matter to the Board, the Commission directed that this proceeding be "expedited"
and provided a proposed schedule. See CLI-96-1, 43 NRC at 9-11. With our
decision to admit the Petitioners' "new dose argument" contention, we now must
establish a schedule for litigating that matter.
We have set forth an expedited schedule as an appendix to this opinion. That
schedule, however, deviates somewhat from the Commission's suggested schedule to accommodate the particular circumstances involved with the Petitioners'
contention as well as our discussions with counsel regarding scheduling during
the July 16, 1996 prehearing conference. See Tr. at 399-412. Below is a further
explanation of our scheduling determinations and directives.

A.

Bifurcation of Issues

The Commission's schedule seemingly contemplated that all aspects of the
Petitioners' contentions would be litigated at once. In this instance, it is apparent
that the Petitioners' "new dose argument" contention has two facets, which we
will refer to as the "envelope" phase and the "relief' phase. The "envelope"
phase involves a determination of whether the YAEC DECON decommissioning
process will result in occupational doses that will exceed the 900 personrem GElS "envelope" such that additional ALARA and/or NEPA analysis is
necessary. If we should decide that, in fact, the GElS parameters have been
exceeded to a degree that warrants further ALARA and/or NEPA analysis, only
then do we need to consider the question of "relief' regarding the appropriate
manner for providing that analysis and litigating its sufficiency.
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Given the considerable differences that are likely to exist regarding the
discovery and proof applicable to these two phases, the most efficient way to
conduct this proceeding is to deal first with the question of whether the GElS
envelope has been exceeded and then, if necessary, move to the question of
relief. Accordingly, the schedule we set forth in this memorandum and order
relates only to the envelope phase of this litigation on the Petitioners' contention.

B.

Sequenced Discovery for the Petitioners and Summary Disposition

In its proposed schedule, the Commission provided for a period of discovery,
followed by the filing of summary disposition motions and prefiled testimony.
As was noted earlier, however, we now have pending before us the Licensee's
"conditional" summary disposition motion. See supra note 13. In its motion,
YAEC asks that if we admit a contention for litigation, we move immediately to
grant summary disposition in its favor on what is essentially the envelope phase
described above.
The usual method of dealing with a summary disposition motion is to provide
an opportunity for the other parties to respond to the motion. Among other
things, the Petitioners could answer the Licensee's motion by asserting that they
need discovery to respond fully to YAEC's motion. See Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), CLI-92-8, 35 NRC 145, 152
(1992). Such a request generally should be made in a pleading supported by an
affidavit. See id. The Petitioners have not formally filed such a response. We
do, however, have the functional equivalent of such a filing in the statements
of the Petitioners' counsel during the July 16 prehearing conference. There,
counsel outlined the discovery the Petitioners assert they will need to support
their case. See Tr. at 350-53.
After reviewing the Licensee's motion and the statements of the Petitioners'
counsel, the Board finds the Petitioners' have presented sufficient information
to justify permitting them discovery prior to filing a response to the Licensee's
summary disposition motion. Accordingly, we will hold the Licensee's motion
in abeyance and permit the Petitioners to obtain discovery from the Licensee
and the Staff relative to the envelope phase of their contention. 18
Discovery will be in two segments, an informal phase and a formal phase. In
the informal phase, the Licensee and the Staff are to meet with the Petitioners to
discuss and respond to the Petitioners' information requests as they are relevant
18 In a previous filing. Ihe Commonweallh of Massachusetts declared Ihat it supported Ihe admission of Ihe
Petitionen· contention. s~~ Massachusetts Reply at 3. Unless Ihe Commonweallh advises Ihe Board by close
of business on Frida); August 2. 1996, IIlat It has some olher intention, we will consider Ihe Cornmonweallh to
be supporting Ihe Petitioners relative to Ihe merits of Iheir contention. In this event. Ihe Cornmonweallh will be
subject to Ihe same schedule as Ihe Petitioners relative to any filings relating to litigation matters such as summary
disposition or Ihe evidentiary hearing.
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to the envelope phase of this proceeding.l9 Bearing in mind the Board's prior
admonition that discovery requests should be as specific as possible, see Tr. at
407-08, the Petitioners should be prepared to provide the Licensee and the Staff
with an enumeration of the particular types of information they seek relative
to the envelope phase of this proceeding. In turn, the Licensee and the Staff
should be prepared to make that information available to the maximum degree
possible, by affording the Petitioners access to the 'pertinent documents and
to knowledgeable individuals, particularly those persons the Licensee and the
Staff anticipate may provide testimony on their behalf during any evidentiary
hearing.20
Following this period of informal discovery, the Petitioners will have a brief
period for formal discovery, if needed.21 The Petitioners will have the opportunity to file interrogatories/document production requests and deposition notices.
Without prior leave of the Board or written stipulation, the Petitioners may
serve upon the Licensee and the Staff (I) not more than fifteen interrogatories
per party, including all discrete subparts, and (2) deposition notices not to exceed a total of three per party.22 The schedule also provides for protective order
motions, motions to compel, and motion responses.
Thereafter, the Licensee will be afforded an opportunity to supplement
its pending summary disposition motion. The Staff also may seek summary
disposition at this point. The other parties will have a period to respond to any
Licensee or Staff filing or to file a cross-motion for summary disposition. The
Licensee (and the Staff if it files a summary disposition motion) then will have
a short period to reply to any responsive filings or cross-motions. If the Board
finds that an oral argument regarding the Licensee's motion would be helpful,
that argument will be held shortly after the Licensee's reply is filed.

c.

Post-Summary Disposition Discovery Options for the Licensee and
the Staff

If the Board concludes that summary disposition cannot be granted in favor
of the Licensee (or the StafO or the Petitioners on a cross-motion, the Board will

19 1n this regard. we note that our discussion in Section n.C.2 above concerning the uncenainty that exists about
the magnitude of the total person-rem dose for the Yankee Rowe facility likely has implications for resolving the
envelope phase of this litigation in that whether, and to what extent. occupational doses from any future work will
exceed the 900 person-rem GElS envelope may depend on how much absorbed dose already has been accrued.
20 So that the Board can assess the progress of informal discovery, we ask that by close of business on Tuesda);
August 6, 1996, the parties provide us with a joint status repon on that discovery. This can be done in writing or
through a telephone conference call to the Board Chairman.
21 The parties are, of course. free to continue informal discovery in lieu of, or in tandem with. formal discovery.
22 Board preapproval to exceed these discovery limitations must be sought in accordance with the procedures
specified in Section nI.E.2. Any request for additional interrogatories or depositions must specify the questions
to be asked or the person to be deposed and provide a detailed justification for the additional discovery.
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afford the Staff and the Licensee an opportunity for fonnal discovery along the
same lines as were provided for the Petitioners (i.e., absent prior Board approval,
a limit of fifteen interrogatories and three depositions for each). Thereafter, the
parties will be afforded an opportunity to submit prefiled testimony and exhibits
and motions in limine and responses regarding that prefiled material. The Board
will then begin an evidentiary hearing of up to 2 weeks on the "envelope" 'phase
of this litigation.
If, however, the License~ and the Staff wish to expedite the start of the
evidentiary hearing further, they can, in lieu of fonnal discovery, opt for an
alternative "discovery" procedure. Under this alternative, the Petitioners would
submit their prefiled direct testimony and exhibits first. The Staff and YAEC
then would have an opportunity to consider that infonnation in preparing and
submitting their own prefiled direct testimony and exhibits.
If the Licensee and the Staff choose to utilize this alternate discovery vehicle,
the schedule for which we have described in the appendix, we would anticipate
starting the evidentiary hearing approximately 2 weeks earlier. To provide the
Board with sufficient time to try to arrange for appropriate hearing facilities in
the vicinity of the Yankee Rowe facility, on or before Monday. August 12. 1996.
the Licensee and the Staff should provide the Board with a joint filing indicating
which discovery option they wish to use.

D.

Evidentiary Hearing and Initial Decision on ''Envelope'' Phase

As the Board has noted previously, to the extent possible under this expedited
schedule we will hold evidentiary hearing sessions in the vicinity of the Yankee
Rowe facility. See Board Memorandum and Order (Denying Motion to Change
Prehearing Conference Location) (July 3, 1996) at 5 (unpublished). The Board
also anticipates that it will conduct one or more limited appearance sessions
in conjunction with any evidentiary hearing held at the Yankee Rowe facility.
During this period. the Board may wish to conduct a site visit at the Yankee
Rowe facility as well.
At the end of the hearing, the parties will be afforded an opportunity to file
proposed findings of fact and conclusions of law. As with the Commission's
proposed schedule, we provide for simultaneous filings by the Petitioners and the
Licensee, with the Staff afforded an opportunity to file shortly thereafter. The
Board will then issue its initial decision on the envelope phase of the proceeding.

E.

General Provisions Governing Party Filings

In addition to the specific scheduling provisions set forth above, the following
general directives shall apply to each filing in this proceeding:
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1.

Same-Day Courtesy Service of All Pleadings

In addition to serving a conforming paper copy of all pleadings on all parties,
the Board members, and the Office of the Secretary, a copy of each filing shall
be sent to all other parties, the Board members, and the Office of the Secretary
by facsimile transmission, E-mail transmission, or other means that will ensure
receipt by 4:30 p.m. Eastern Time on the date of filing.

2.

Limitations on Pleading Length and Reply Filings

Absent preapproval by the Board, all motions and responses thereto (other
than the summary disposition filings described in Section III.B above) are to
be no more than ten pages in length, including the pleading's signature page.
Replies (other than the summary disposition filing described in Section III.B
above) are not permitted without preapproval of the Board. Board preapproval
regarding pleading length and leave to reply must be sought in writing at least
24 hours before filing the motion or pleading. The pre approval request must
indicate whether the other parties to the proceeding oppose or support the
request. In addition, a party seeking preapproval to exceed the page limitation
should provide a good faith estimate of the number of additional pages it intends
to file.

3.

Discovery Motion Presubmission Conference of Counsel

As part of a motion for protective order/motion to compel with regard to a
discovery request, counsel for the moving party shall provide a certification that
he or she previously has (1) provided counsel for the party to whom the motion
is directed a clear and concise written statement of the asserted deficiencies or
objections and the requested action relative to the discovery request, and (2) has,
after providing this statement, consulted with counsel in an attempt to resolve
all the disputed matters without Board action. If counsel are able to resolve a
potential objection on the basis of the presubmission conference, that resolution
should be reduced to writing with copies provided to each counsel involved.
IV.

CONCLUSION

In response to the Commission's June 18, 1996 referral of the Petitioners'
"new dose argument," we find that a balancing of the five factors used in
assessing late-filed contentions establishes that the information supplied in the
Petitioners' March 7, 1996, and June 28, 1996 pleadings should not be stricken
for being late-filed. Further, we have determined that one of the three bases put
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forth in support of the Petitioners' "new dose argument" contention - the dose
proportionality basis - does present a material factual dispute that warrants
further inquiry. As such, we admit that contention and establish an expedited
schedule for further litigation on its merits.
For the foregoing reasons, it is, this 31st day of July 1996, ORDERED that:
1. The November 30, 1995 petition to intervene ofCANINECNP is granted
with respect to the contention specified in Section II.A of this Memorandum and
Order.
2. Litigation on this issue shall commence immediately in conformance with
Section III and the schedule specified in the appendix to this Memorandum and
Order.
3. In accordance with the provisions of 10 C.P.R. § 2.714a(a), as it rules on
an intervention petition, this Memorandum and Order may be appealed to the
Commission within ten days after it is served.23
THE ATOMIC SAFETY AND
LICENSING BOARD
G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE
Jerry R. Kline
ADMINISTRATIVE JUDGE
Thomas S. Elleman
ADMINISTRATIVE JUDGE
Rockville, Maryland
July 31, 1996

23 Copies of this Memorandum and Order have been sent this date to counsel for YAEC and CANINECNP by
Internet E-mail transmission, to counsel for the Commonwealth of Massachusetts by facsimile transmission, and
to Staff counsel by E-mail transmission through the agency's wide area network.
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APPENDIX
Expedited Schedule for Yankee Rowe "Envelope" Phase Litigation
A.

CANINECNP Discovery and YAEC/Staff Summary Disposition

Date (1996)

Action

Thurs., Aug. 1

CANINECNP Infonnal Discovery Begins

Fri., Aug. 9

CANINECNP Infonnal Discovery Ends

Wed., Aug. 14

CANINECNP Fonnal Discovery
Requests Served

14

Wed., Aug. 21

YAEClStaff Discovery Responses/
Protective Order Motions Due

21

Mon., Aug. 26

CANINECNP Response to Protective
Order MotionslMotion to Compel Due

26

Wed., Aug. 28

YAEClStaff Responses to Motions to
Compel Due

28

Fri., Aug. 30

CANINECNP Discovery Closes (all
depositions must be completed by this date)

30

Thes., Sept. 3

YAEC Supplement to Motion for
Summary Disposition/Staff Summary
Disposition Motion Due

34

Thes., Sept. 10

Summary Disposition Motion
Responses/Cross-Motions Due

41

Fri., Sept. 13

YAEClStaff Reply to Summary
Disposition Motion Responses/Response
to Cross-Motions Due

44

Fri., Sept. 27

Board Ruling on Summary Disposition
Filings (time period may include
oral argument)

58

B.

Hearing Alternative 1 -

Day

9

YAEC/Staff Formal Discovery
Day

Date (1996)

Action

Mon., Sept. 30

YAEClStaff Fonnal Discovery
Requests Served

43

61

Mon., Oct. 7

CANINECNP Discovery Responses/
Protective Order Motions Due

68

Thurs., Oct. 10

YAEClStaff Response to Protective
Order MotionslMotions to Compel Due

71

Thes., Oct. 15

CANINECNP Responses to Motions to
Compel Due

76

Fri., Oct. 18

YAEClStaff Discovery Closes (all
depositions must be completed by this date)

79

Fri., Oct. 25

Prefiled Direct TestimonylExhibits 86 Due

The., Oct. 29

Motions in Limine re Prefiled
Direct TestimonylExhibits Due

90

Thurs., Oct. 31

Responses to Motions in Limine re
Prefiled Direct TestimonylExhibits Due

92

Mon., Nov. 4

Evidentiary Hearing Begins

96

Fri., Nov. 15

Evidentiary Hearing Completed

107

Wed., Nov. 27

YAEClCANINECNP Proposed Findings
of Fact and Conclusions of Law Due

119

Thurs., Dec. 5

Staff Proposed Findings of Fact
of Fact and Conclusions of Law Due

127

Thes., Dec. 31

Board Initial Decision on
"Envelope" Phase

153

C.

Hearing Alternative 2 -

No YAEC/Staff Formal Discovery

Date (1996)

Action

Day

Fri., Oct. 4

CANINECNP Prefiled Direct
TestimonylExhibits Due

65

Fri., Oct. 11

YAEClStaff Prefiled Direct
TestimonylExhibits Due

72

The., Oct. 15

Motions in Limine re Prefiled
Direct TestimonylExhibits Due

76

Thurs., Oct. 17

Responses to Motions in Limine re
Prefiled Direct TestimonylExhibits Due

78

Mon., Oct. 21

Evidentiary Hearing Begins

82

44

Fri., Nov. 1

Evidentiary Hearing Completed

Wed., Nov. 13

YAEClCANINECNP Proposed Findings
of Fact and Conclusions of Law Due

105

Wed., Nov. 20

Staff Proposed Findings of Fact
of Fact and Conclusions of Law Due

112

Mon., Dec. 16

Board Initial Decision on
"Envelope" Phase

138

45
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS

Carl J. Paperlello, Director

In the Matter of

Docket No. 040-08724

CHEMETRON CORPORATION, INC.
(Cleveland, Ohio)

July 3,1996

The Director of the Office of Nuclear Material Safety and Safeguards grants,
in part, Petitioner's request under 10 C.F.R. § 2.206 that NRC compel Chemetron
to commence action to decontaminate the Harvard A venue site to the extent this
is required by the License Amendments of May 25, 1993, and June 7, 1996,
and the Orders dated May 5, 1992, and October 26, 1993; to the extent these
actions were not taken in the time originally specified by Petitioner, this request
is denied. In addition, the Director denies Petitioner's second request that NRC
impose sanctions against Chemetron for failing to comply with its November
14, 1988 Confirmation of Commitment to decontaminate the Harvard Avenue
site. On March 22, 1989, the Director formally acknowledged receipt of the
petition and denied the Petitioner's request for immediate relief because NRC
considered that Chemetron's actions demonstrated minimally sufficient progress
toward decontamination.

CIVIL PENALTIES: VIOLATION OF SCHEDULE FOR
DECOMMISSIONING
For violations of NRC requirements relating to sites on the Site Decommissioning Management Plan, the NRC will consider civil penalties where (1) the
licensee or responsible party fails to comply with an order compelling payment
into an escrow account; or (2) the licensee or responsible party fails to comply
with a requirement or an order compelling cleanup when there is already sufficient decommissioning funding. "Action Plan to Ensure Timely Cleanup of Site
Decommissioning Management Plan Sites" (April 10, 1992).
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

By letter dated January 6, 1989, Dr. Klaus R. Romer, on behalf of McGeanRohco, Inc. (petitioner or McGean), requested that the U.S. Nuclear Regulatory
Commission (NRC) take action pursuant to 10 C.F.R. § 2.206 with respect to
Chemetron Corporation (Chemetron), an NRC licensee. McGean requested that
NRC exercise its enforcement powers to compel Chemetron, at the time a subsidiary of Allegheny International, Inc. (Allegheny), to immediately commence
decontamination of its facilities at 2910 Harvard Avenue, Cuyahoga Heights,
Ohio (the Harvard Avenue site), under the terms agreed to by Allegheny in its
Confirmation of Commitment dated November 14, 1988. The Petitioner also
requested the NRC to impose sanctions upon Chemetron for its failure to carry
out the decontamination of the Harvard Avenue site. McGean alleged the following bases for its requests:
On November 14, 1988, Chemetron committed to begin decontamination of the
Harvard Avenue site immediately and complete the job by March 17, 1989;
2) The NRC had stated that the March completion deadline would be relaxed only if
Chemetron made a compelling showing of diligent efforts to clean up the site and
good cause;
3) Chemetron's leiter to the NRC of December 12, 1988, which requests an extension
of the deadline for good cause, fails to make a compelling showing of good cause;
and
4) Chemetron has not made a good faith effort to decontaminate the site.
1)

On March 22, 1989, the Director of the Office of Nuclear Material Safety
and Safeguards, formally acknowledged receipt of the petition and informed
Petitioner that its request was being treated pursuant to section 2.206 of the
NRC's regulations. A notice of the receipt of the petition was published in the
Federal Register notice on March 28, 1989 (54 Fed. Reg. 12,698). In the March
22, 1989 letter, the Director denied the Petitioner's request for immediate relief
because NRC considered that Chemetron's actions demonstrated minimally
sufficient progress toward decontamination. However, the Director deferred a
decision on the remainder of the petition.

n.

BACKGROUND

In 1965, pursuant to 10 C.F.R. Part 40, the Atomic Energy Commission
issued Source Material License No. SUB-852 to Chemetron, which through
its McGean Unit of the Inorganic Chemical Division, manufactured catalysts
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containing depleted uranium. These operations were carried out between 1965
and 1972 in facilities located at the Harvard Avenue site. By February 1972,
manufacture of the catalysts had been terminated, and in December 1973,
the license was amended to authorize storage only for the remaining depleted
uranium. No activities involving source material, other than decontamination,
have been conducted at the site since the termination of the catalyst production
by Chemetron in 1972.
In 1975, the McGean Chemical Company, Inc., the predecessor to McGeanRohco, Inc., purchased the Harvard Avenue site. The Chemetron Corporation,
however, retained the license and responsibility for the depleted uranium remaining at the facility. In late 1977, the Licensee was acquired by Allegheny-Ludlum
Industries. In 1979, the Licensee obtained a new NRC license, No. SUB-1357,
to authorize the possession of depleted uranium contamination at the Harvard
Avenue site and its remediation. License SUB-13S7 superseded SUB-8S2. The
license was last renewed, pursuant to 10 C.F.R. § 40.42(a), on January 10, 1990,
and is continuing in effect.
Remediation activities at the Harvard Avenue site under License SUB-1357
began in 1979, with the expectation that the project would be completed in about
6 months. However, those activities were not completed within the term of the
license. The NRC renewed the license five times between 1979 and 1984. As
renewed on July 18, 1984, the Licensee included a condition requiring, within
1 year, the completion of decontamination, a final radiological survey, and a
request for license termination. But again, these activities were not completed
within the required time frame.
From 1985 through 1989, the NRC continued to take actions intended to
lead to decontamination of the Harvard Avenue site. These actions included (1)
amending the license on October 1, 1987, to require completion of decont~i
nation by October 1, 1988; (2) issuing a Demand for Information on June 13,
1988; and (3) requesting a Confirmation of Commitment to complete the Harvard Avenue decontamination by March 17, 1989. While Chemetron performed
some survey and decontamination work during this time, Chemetron did not then
complete decontamination of the Harvard Avenue site. Chemetron's parent, Allegheny International, entered bankruptcy on February 20, 1988, and Chemetron
then stopped spending money for decontamination until the Bankruptcy Court
authorized such expenditures on March 9, 1989. This was one of several factors
Chemetron claimed prevented completion of decontamination according to the
required schedules. Some of Chemetron's claimed reasons for failing to meet
the schedules had merit, but some did not.
Shortly after the Bankruptcy Court's authorization, Chemetron resumed decontamination activities at the Harvard Avenue site. Chemetron soon discovered,
however, that it had significantly underestimated the amount of contamination at
the site due to an inadequate characterization of that contamination. From 1989
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to 1992, including Allegheny's emergence from bankruptcy in 1990 (Allegheny
was reorganized as Sunbeam/Oster Company, Inc. (Sunbeam», the NRC sought
Chemetron's commitment to characterize and remediate the Harvard Avenue
site. To that end, concurrent with the NRC's approval of a transfer of control over the license to Sunbeam through the reorganization, the NRC sought
Chemetron's commitment to complete a revised remediation plan for the Harvard Avenue site, based on adequate site characterization. On August 31, 1990,
Chemetron proposed to complete a revised remediation plan by March 1, 1991,
and the NRC approved this schedule and the transfer of control of the license
on September 11, 1990.
Chemetron, however, again failed to meet its schedule, and failed to meet
subsequent revised schedules showing completion of site characterization by
March 1, 1991, and completion of a revised remediation plan by August 16,
1991. While some characterization data had been obtained, the site characterization report submitted on July 28, 1991, was inadequate, and, consequently,
Chemetron's August 16, 1991, remediation plan was also inadequate. Accordingly, the NRC sought to compel Chemetron to characterize the site. As a result,
on May 5, 1992, the NRC and Chemetron entered into a Consent Order that
established June 15, 1992, as the submittal date for the Final Site Characterization Report for the Harvard Avenue site. Chemetron met this date, and on
January 8, 1993, the NRC approved the Final Site Characterization Report as
an acceptable basis for developing a remediation plan.
After NRC acceptance of the Final Site Characterization Report, Chemetron,
by license condition, established October 1, 1993, as the submittal date for the
remediation plan. Chemetron submitted a remediation plan on this date that was
. incomplete. Accordingly, the NRC issued a Confirmatory Order to Chemetron
on October 26, 1993, which required, inter alia. that all required portions of
the remediation plan be submitted by November 15, 1993. Chemetron complied
with this order.
On February 28, 1995. Chemetron submitted Revision 1 to its site remediation
plan, which incorporated modifications as requested by the NRC. On June 7,
1996, the NRC approved Chemetron's revised remediation plan for the Harvard
Avenue site and amended the license to authorize remediation of the site in
accordance with the plan.

nit

DISCUSSION

Since the petition was submitted to NRC, NRC Staff and inspectors have
made numerous site visits to and inspections of the Harvard Avenue site.
The inspections included routine safety inspections, which involved observing
the status of site phys~cal security provisions, verifying compliance with 10
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C.F.R. Part 20 radiation protection requirements, and observing the condition
of tarpaulins securing soil piles. In April 1992, NRC inspectors installed
air sampling devices and thermoluminescent detectors to measure radioactivity
levels at the Harvard Avenue site and verify Chemetron measurements. These
monitoring efforts were discontinued in 1993 because the results indicated
radioactivity was at background levels consistent with the continuing Chemetron
monitoring results. The NRC inspections, site visits, and monitoring have
ensured that public health and safety have been adequately protected.
As set forth above, Chemetron made progress (except for some time while
in bankruptcy) toward remediating the Harvard Avenue site, but this progress
was very slow. One major impediment to remediating the site was the lack
of an adequate site characterization. The NRC's frustration with the slow
progress toward adequate characterization of the site resulted in the NRC's
entering into the Consent Order of May 5, 1992, which compelled Chemetron
to submit an adequate Final Site Characterization Report on June 15, 1992.
The characterization report was acceptable because it provided information
on: (1) depleted uranium concentration levels not only on the surface, but
also at depth; (2) depleted uranium concentration levels in soil piles; and (3)
groundwater monitoring results. The NRC then required Chemetron, through a
license condition, to submit a remediation plan for the Harvard Avenue site by
October 1, 1993.
As described above, Chemetron did not meet its schedule for submitting an
adequate remediation plan for the Harvard Avenue site, which resulted in the
NRC issuing the Confirmatory Order of October 26, 1993. The Confirmatory
Order led to the NRC's June 7, 1996 approval of Chemetron's site remediation plan. The NRC Staff concluded that this remediation plan, unlike the
previous ones submitted by Chemetron, is adequate because (1) it is based on a
comprehensive site characterization; (2) adequately describes the decommissioning activities; (3) provides acceptable radiological controls to protect workers
and the public; (4) provides an adequate plan for conducting a final survey;
and (5) provides an acceptable decommissioning cost estimate. By authorizing
Chemetron to proceed, NRC Staff is confident that Chemetron can safely and
successfully complete the remediation within the I-year schedule proposed. In
the NRC review of the Harvard A venue remediation plan, NRC Staff considered
the radiological controls that Chemetron would use during the remediation and
the health and safety impacts of the proposed onsite disposal cell. Accordingly,
NRC has now received adequate assurance from the Licensee that it has produced a final remediation plan that will lead to the ultimate decontamination of
the Harvard Avenue site by the end of 1997.
In accordance with Commission policy, the Petitioner's request to impose
sanctions was not granted as requested. On April 10, 1992, the Commission
approved the "Action Plan to Ensure Timely Cleanup of Site Decommissioning
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Management Plan Sites." The Action Plan discussed the imposition of civil
penalties for sites listed in NRC's Site Decommissioning Management Plan
(SDMP). (Chemetron's Harvard Avenue site is one of the SDMP listed sites.)
The Action Plan provides that civil penalties should be limited to two situations.
Specifically. the Action Plan provides that "the NRC will consider civil penalties
where (I) the licensee or responsible party fails to comply with an order
compelling payment into an escrow account; or (2) the licensee or responsible
party fails to comply with a requirement or an order compelling cleanup when
there is already sufficient decommissioning funding."
The clear intent of the Action Plan is to take into account the financial
impact of a civil penalty on achieving decommissioning. In the Staff's view,
for schedular violations, the test should be the reasonableness of the Licensee's
efforts to achieve decommissioning in a timely manner. It is not the intent of
NRC Staff to impose civil penalties where such penalties adversely affect the
financial ability of the Licensee to properly complete decommissioning.
On May II, 1994, NRC Staff issued a Notice of Violation and Proposed Civil
Penalty of $10,000 to Chemetron for submitting an incomplete remediation plan
on the date established for the plan submittal set under a license condition (i.e.,
October I, 1993). The base civil penalty of $5000 was escalated because NRC
identified the violation and because of the Licensee's limited corrective action.
The civil penalty reflected the poor progress that had been made at that time by
the Licensee in the decommissioning. The NRC deferred imposition of the civil
penalty until a final waste disposal option for both the Harvard Avenue site and
Chemetron's Bert Avenue site is approved, to ensure that sufficient funds have
been set aside to carry out the decommissioning.
As set forth above, based on the Commission's guidance in the Action Plan,
NRC has not imposed sanctions as requested by the Petitioner. However, NRC
Staff has taken appropriate enforcement actions where the Licensee did not
achieve decommissioning milestones set out in the license.
Based on the above, the NRC Staff has taken appropriate actions to ensure
the decontamination of the Harvard Avenue site. The most significant actions
include the issuan~e of a license amendment (dated May 25, 1993) and two
orders (dated May 5, 1992, and October 26, 1993) to establish schedules for
the submittal of documents key to the Harvard Avenue site remediation and the
issuance of a license amendment on June 7, 1996, authorizing Chemetron to
proceed with the remediation. further, based on a review of the Licensee's actions regarding this decontamination effort, the NRC Staff has concluded that the
Licensee has made adequate progress toward this end. Therefore, for all practical purposes, the Petitioner's request to compel the remediation of the Harvard
Avenue site has been granted to the extent that this is required by the License
Amendments of May 25, 1993, and June 7, 1996, and the Orders of May 5,
1992, and October 26, 1993. However, NRC Staff does not consider that the
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imposition of sanctions, beyond those proposed on May 11, 1994, is needed to
compel completion of the Harvard Avenue site remediation. Therefore, we are
denying the Petitioner's request to impose further sanctions. Finally, the Staff
has concluded that no additional NRC actions are warranted concerning these
requests. Should Chemetron fail to meet its I-year schedule for decontamination
of the Harvard Avenue site, NRC Staff will take appropriate action at that time.
IV.

CONCLUSION

For the reasons discussed above, Petitioner's request that NRC compel
Chemetron to commence action to decontaminate the Harvard A venue site has
been granted to the extent this is required by the License Amendments of May
25, 1993, and June 7, 1996, and the Orders dated May 5, 1992, and October
'26, 1993. However, to the extent these actions were not taken in the time
originally specified by Petitioner, the request is denied. Petitioner's second
request that NRC impose sanctions against Chemetron for failing to comply
with its November 14, 1988 Confirmation of Commitment to decontaminate the
Harvard Avenue site, as requested by the Petitioner, has been denied. Further,
no substantial public health and safety concerns currently exist that warrant
additional NRC action concerning these requests.
As provided by 10 C.F.R. § 2.206(c), a copy of this Decision will be filed with
the Secretary of the Commission for the Commission's review. The Decision
will become a final action of the Commission twenty-five (25) days after issuance
unless the Commission on its own motion institutes review of the Decision
within that time.
FOR TIlE NUCLEAR
REGULATORY COMMISSION
Carl J. Paperiello, Director
Office of Nuclear Material Safety
and Safeguards
Dated at Rockville, Maryland,
this 3d day of July 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
WIlliam T. Russell, Director

Docket No. 50-390

In the Matter of

TENNESSEE VALLEY AUTHORITY
(Watts Bar Nuclear Plant)

July 9,1996

The Director of the Office of Nuclear Reactor Regulation denied Petitioner's
request under 10 C.F.R. § 2.206 that the NRC rescind the operating license of
the Watts Bar Nuclear Plant (WBNP) due to what Petitioner claimed was a
previously unreviewed problem related to radioactive sediments in the ''Watts
Bar Lake" (Lower Watts Bar Reservoir (LWBR». The Director found that
sediment from the LWBR could not be drawn into WBNP's cooling water as
the LWBR is downstream from the plant. The Director also noted, with regard
to Petitioner's claim that no action is being considered to remove radioactive
material from the i..WBR or restrict use of that body of water, that a DOE report
on the reservoir describes selected remedial action to be taken with regard to
the LWBR. Finally, the Director noted controls in place at WBNP to prevent
radioactive material from being discharged into the environment and that the
facility meets applicable NRC requirements sufficient to allow it to operate.

FINAL DIRECTOR'S DECISION UNDER
10 C.F.R. § 2.206
I.

INTRODUCTION

On February 14, 1996, Ms. Faith Young (Petitioner) of Dixon Springs,
Tennessee, submitted a letter requesting that the U.S. Nuclear Regulatory
Commission (NRC), among other things, rescind the operating license of Watts
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Bar Nuclear Plant (WBNP). The Petitioner's concern, as stated in her February
14 letter, is as follows:
Watts Bar 1alce water which cools Watts Bar nuclear plant's radioactive core holds sediment
contaminated by radioactive material. Over a lifetime of Watts Bar nuclear plant operation
uncontrolled access to this lake will disturb its sediment, in tum contaminating water drawn
into the nuclear cooling system. This heightened radioactive contamination of nuclear plant
emission has not been previously addressed. No action is being considered to restrict lake
use or to remove radioactive material. This "record of decision" by Department of Energy,
Environmental Protection Agency, U.S. Army Corps of Engineers, state of Tennessee and
Tennessee Valley Authority appears in an interagency document dated September, 1995.

Since the document referred to by Ms. Young ("Record of Decision for the
Lower Watts Bar Reservoir," DOFJORl02-1373&D3, dated September 1995,
hereinafter, the "Department of Energy (DOE) Report") clearly addresses Lower
Watts Bar Reservoir (LWBR) , the Staff has assumed, for purposes of this
Decision, that the "Watts Bar lake" in Ms. Young's letter refers to the Lower
Watts Bar Reservoir. On March 27, 1996, the Staff formally notified Ms. Young
that her petition was being evaluated pursuant to section 2.206.
II.

DISCUSSION

The DOE Report presents the selected remedial action being used to address
the contamination of the LWBR "Operable Unit (OU)." The report attributes
LWBR contamination to past activities at the DOE's Oak Ridge Reservation
(ORR) and other non-DOE sources. The boundaries of the LWBR, as defined
in the DOE Report, extend from the Watts Bar Dam at Tennessee River Mile
(TRM) 529.9 on the Tennessee River, upstream to TRM 567.5 at the confluence
of the Clinch and Tennessee Rivers. The DOE Report, at p. 2-2, discusses the
selection of the Watts Bar Dam as the downstream boundary as follows:
The downstream boundary of the ORR was placed at Watts Bar Dam because earlier studies
had shown that the vast majority of sediment-associated contaminants released from ORR
had collected in lower Watts Bar Reservoir. Consequently, concentrations of sedimentassociated contaminants released from ORR are much lower in reservoirs downstream of
Watts Bar Dam. The level of Oak Ridge-derived contaminants detected in past studies in
the Tennessee River system below the Watts Bar Dam were well below the concentrations
determined to be of human health concerns by the baseline risk assessment within the Watts
Bar Reservoir.

WBNP is located approximately 1.9 river miles downstream from the Watts
Bar Dam on the west bank of the Chickamauga Lake. Chickamauga Lake is the
next lake downstream from the LWBR and is bounded by the Chickamauga Dam
approximately 57 miles downstream from WBNP. The intake and discharge for
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cooling water to WBNP are located 1.9 or more river miles downstream from
the Watts Bar Dam. Accordingly, it must be noted that WBNP is located outside
and below the boundary of the area considered by the DOE Report. Therefore,
since WBNP does not draw cooling water from within the boundary of the
LWBR and does not discharge cooling water into the boundary of the LWBR,
the operation of WBNP will have no effect on the sediment in the LWBR and,
accordingly, will not cause contaminated sediment to be drawn into WBNP.
The Petitioner's understanding that the LWBR holds sediment contaminated
by radioactive material is consistent with the DOE Report (see p. 2-2) and
with information in the NRC Staff's "Final Environmental Statement Related
to the Operation of Watts Bar Nuclear Plant, Units 1 and 2," (PES) NUREG0498, Supplement 1, § 2.5 (April 1995). The NRC Staff stated therein that
"Operations at the Oak Ridge Reservation have historically resulted in the release
of radionuclides to the aquatic environment. . . . Most of the releases occurred
during the 1950s and have declined since." The NRC Staff concluded in the FES,
Supplement 1, that there are no significant changes in environmental impacts as
a result of changes in plant design, procedures or proposed methods of plant
operation, or changes in the environment.
By contrast, the Petitioner's claim that "no action is being-considered to
restrict lake use or to remove radioactive material" is not consistent with the
DOE Report. The DOE Report's "Statement of Basis and Purpose" (at p. 2-2)
states that the Report "presents the selected remedial action for the LWBR OU."
The "Description of Selected Remedy" (at p. 2-2) and ''The Selected Remedy"
(at p. 2-10) describe the selected remedy as the "continuance of existing controls
and advisories regarding LWBR activities" and the "Monitoring Plan." The
DOE Report (at p. 2-9) also notes that "[t)he state of Tennessee and other
federal agencies are already implementing the main components of the preferred
alternative." With respect to the removal of radioactive sediments, the DOE
Report (at p. 2-9) states that ''The cost of the preferred alternative is much
lower and a more effective use of funds when compared to active remediation of
sediments." In other words, a remedy has been developed for the contamination
in the LWBR and the purpose of the DOE Report is to present that remedy.
Notwithstanding the conclusion that operation of WBNP will not disturb the
sediment in the upstream LWBR, the WBNP Technical Specifications (TS) and
the associated Offsite Dose Calculation Manual require programs and controls
for the control of radioactive effluents from the plant itself. Such controls
include limitations on the concentrations of radioactive material released in
liquid effluents from the plant. The Staff evaluated control of radioactive
effluents by WBNP in section 11 of NUREG-0847, "Safety Evaluation Report
Related to the Operation of Watts Bar Nuclear Plant, Units 1 and 2." The Staff
concluded therein that WBNP meets applicable regulations (10 C.F.R. § 20.1302;
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10 C.F.R. Part 50, Appendix A, General Design Criteria 60, 63, and 64) and
other guidance documents and is therefore acceptable for operation.
The NRC Staff's review did not substantiate the Petitioner's assertions. The
Petitioner did not offer information that indicated any need to revisit the Staff's
previous evaluations.

ITI.

CONCLUSION

For the reasons given above, Petitioner's request to rescind the operating
license of the WBNP is denied. As explained above, the NRC Staff concludes
that the Petitioner has not raised any substantial health and safety issues as the
Staff believes that there is no appreciable threat to the public health and safety
presented by WBNP's effluent water. Accordingly, the Petitioner's request for
action pursuant to section 2.206, as specifically stated in the letter of February
14, 1996, is denied.
A copy of this Final Director's Decision will be filed with the Secretary of
the Commission for the Commission's review in accordance with 10 C.F.R.
§ 2.206(c). This Decision will become the final action of the Commission 25
days after issuance unless the Commission, on its own motion, institutes review
of the Decision within that time.
FOR THE NUCLEAR
REGULATORY COMMISSION
William T. Russell, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 9th day of July 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chairman
Dr. James H. Carpenter
Thomas D. Murphy

In the Matter of

Docket Nos. SD-424-0LA-3
SD-42S-0LA-3
(ASLBP No. 93-671-Q1-0LA-3)
(Re: LIcense Amendment)
(Transfer to Southern Nuclear)

GEORGIA POWER COMPANY,
et sl.
(VogUe Electric Generating Plant,
Units 1 and 2)

August 19, 1996

The case was dismissed after the sole intervenor withdrew his petition
and contention pursuant to a settlement with Georgia Power Company, et aI.
The Licensing Board determined that the withdrawal could be permitted after
reviewing the effect of the withdrawal on the issues pending in the proceeding.
It determined, without reviewing the settlement agreement, that it was in the
public interest to accept the withdrawal of the petition and the contention.
RULES OF PRACTICE:

SETTLEMENT

When a party requests to withdraw a petition pursuant to a settlement, it is
appropriate for a licensing board to review the settlement to determine whether it
is in the public interest. 10 C.F.R. § 2.759. When the board has held extensive
hearings and has analyzed the record, it may not need to see the settlement
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agreement in order to conclude that the withdrawal of the petition is in the
public interest.
RULES OF PRACTICE:

WITHDRAWAL OF PETITION

Intervenor requested to withdraw his petition. The Licensing Board, knowing
that the withdrawal was pursuant to a settlement agreement, reviewed the
settlement to determine if it was in the public interest. 10 C.F.R. § 2.759.
The Board had held extensive hearings and had analyzed the record. It was
convinced, even without seeing the settlement agreement, that the withdrawal
of the petition was in the public interest.

MEMORANDUM AND ORDER
(Motions:

Reconsideration, Termination of the Proceeding)

Memorandum
We have before us the question of whether or not to dismiss this case because
Allen Mosbaugh has withdrawn his participation as the sole Intervenor based
on a settlement between the parties. The unique question we face is whether to
permit the withdrawal even though the parties have not shown us the settlement
and, consequently, we have not reviewed it in light of 10 C.F.R. § 2.759. 1
I.

A.

LEGAL BACKGROUND

The Regulation

Some parties have filed settlement agreements with licensing boards pursuant
to 10 C.F.R. § 2.759, which states:
§ 2.759

Settlement In Initial licensing proceedings.

The Commission recognizes that the public interest may be served through settlement
of particular issues in a proceeding or the entire proceeding. Therefore, to the extent that
it is not inconsistent with hearing requirements in section 189 of the Act (42 U.S.C. 2239),
the fair and reasonable settlement of contested initial licensing proceedings is encouraged.

1 Georgia Power Company. et a1. (Georgia Power) filed a "Motion for Reconsideration of June 28. 1996
Memorandum and Order or in the Alternative for Certification," July 16, 1996. On August 2, we received (I)
Intervenor's Response, (2) a "Joint Notice of Termination" filed jointly by Georgia Power and Intervenor, and (3)
a "Withdrawal of Allen L. Mosbaugh." Mr. Mosbaugh informs us thaI he is withdrawing and Ihe parties have
asked us 10 dismiss the case "with prejudice." The Nuclear Regulatory Commission Staff (Staff) responded on
August 6. 1996 (Staff Response).
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It is expected that the presiding officer and all of the parties to those proceedings will take
appropriate steps to carry out this purpose.

This regulation encourages "fair and reasonable" settlements. If a party
withdraws appropriately, there is no further intervention and the case is at an
end. Houston Lighting and Power Co. (South Texas Project, Units 1 and 2),
ALAB-799, 21 NRC 360, 382 (1985); see also Public Service Co. of Colorado
(Fort St. Vrain Independent Spent Fuel Storage Installation), attachment to CLI91-13, 34 NRC 190 (1990) (withdrawal pursuant to an agreement prior to the
admission of a contention or a party).

B.

Commission and Appeal Board Precedent

There is no decision by the Appeal Board or by the Commission that squarely
decides whether or not a board should review a settlement for its fairness. This
lack of clear authority is illustrated in the following table:
Case

Analysis

Public Service Co. of Colorado (Fort St. Vrain Independent
Spent Fuel Storage Installation),
attachment to CLI-91-13, 34
NRC 190 (1990)

The Commission permitted the State of
Colorado to withdraw its Petition for
Leave to Intervene pursuant to an agreement with the Public Service Commission. The Commission studied the
agreement, which was filed with it. It
said in its opinion that the agreement
resolved the State's concerns regarding
the PSC application.

Houston Lighting and Power Co.
(South Texas Project, Units 1 and
2), ALAB-799, 21 NRC 360, 382
(1985)

There is no indication in this opinion
concerning the effect of a settlement, as
the only action before the Commission
was the withdrawal of a party from the
proceeding. The Appeal Board said
that when the one intervenor withdraws
from an operating license proceeding,
then the proceeding is at an end.

Consumers Power Co. (Palisades
Plant), ALAB-70, 5 AEC 280,
288 (1972)

The settlement agreement was made an
exhibit in the record. The Appeal
Board did not analyze the agreement in
its opinion but stated that a Board has
jurisdiction only over contested issues.
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Because the Federal Rules of Civil Procedure are considered to be suggestive
with respect to NRC procedures, particularly where there is no clear precedent,.
we reviewed those rules. Rule 23(e) requires a court to approve a settlement
in a class action case. This is consistent with other sections of the same
rule, requiring courts to protect the members of a class. In NRC proceedings,
intervenors represent themselves and do not meet class action requirements.
Intervenors also represent public interests, which is the principal reason for
providing a public forum for intervention; but there is no direct applicability of
Rule 23(e) to the NRC context.
The applicable NRC regulation, 10 C.F.R. § 2.759, is primarily forward
looking, encouraging the parties and the Board to seek a reasonable settlement.
Despite the qualifying adjectives, the regulation does not state that the Board
should approve a settlement. If that obligation rests on the Board, it is implied
from the regulation rather than stated. The Commission's guidance to us
about our role in negotiations, Statement of Policy on Conduct of Licensing
Proceedings. CLI-81-8. 13 NRC 452, 455 (1981), is suggestive in this context.
The guidance states:
The parties should be encouraged to negotiate at all times prior to and during the hearing
to resolve contentions. settle procedural disputes, and better define issues. Negotiations
should be monitored by the board through written reports, prehearing conferences. and
telephone conferences, but the boards should not become directly involved in the negotiations
themselves.

There are two inferences from this guidance. First, we are not to be involved in
the process of negotiation, presumably to prevent us from obtaining nonrecord
information by participating in the ongoing negotiations. Second, we are
supposed to "monitor" that process, presumably to ensure that the effect of
negotiations on the proceeding is in some way acceptable to the Board.
Another regulation of arguable relevance is 10 C.F.R. § 2.1241. That section
provides for the review of settlements in Subpart L or informal proceedings. It
states:
The fair and reasonable settlement of proceedings subject to this subpart is encouraged.
A settlement must be approved by the presiding officer or the Commission as appropriate in
order to be binding in the proceeding.

That section, which undoubtedly was intended to be at least as informal as
section 2.759, requires a review if a settlement is "to be binding in the
proceeding." That section does not give explicit directions to us about how
to treat a voluntary withdrawal from a proceeding pursuant to a settlement.
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C.

Licensing Board Cases

Generally, settlement agreements have been filed with licensing boards and
considered by them. For example, in Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), LBP-89-24, 30 NRC 152 (1989), the parties
completed a settlement agreement in this operating license case and presented the
agreement to the Board, which reviewed the settlement agreement and reached
the following conclusions: The agreement's provisions are not inconsistent
with the statutes and regulations under which the NRC functions, and the
agreement is not "contrary to regulation." The Board stated that:
In accordance with the Commission's longstanding policy of encouraging fair and reasonable
settlements of contested initial licensing issues. the Licensing Board accepts the settlement
agreement.

30 NRC at 153. It appears that the Board in Limerick used words found in 10
C.F.R. § 2.759, which it assumed to apply to the review of settlements. See
also Combustion Engineering, Inc. (Hematite Fuel Fabrication Facility), LBP89-31,30 NRC 320 (1989). In that proceeding, conducted pursuant to 10 C.F.R.
Part 2, Subpart L, the parties concluded a settlement agreement pursuant to
which the only active intervenor withdrew. The Presiding Officer approved the
withdrawal of the party after first accepting the stipulation that was a part of
the agreement. The Presiding Officer found that the "terms [of the stipUlation]
are not inconsistent with NRC regulations and represent a fair settlement for the
parties." See 10 C.F.R. §2.1241, which requires a settlement to be approved
"in order to be binding in the proceeding."
Other cases decided by licensing boards generally support review of settlements, as may be seen from studying the following table:
Case

Analysis

Baltimore Gas and Electric Co.
(Calvert Cliffs Nuclear Power
Plant, Units 1 and 2), LBP-73-15,
6 AEC 375, 377 (1973)

The Board considered the settlement
agreement, commented that it met the
party's basic concern as presented to
the Board, and accepted the request to
terminate the proceeding. Accordingly,
the proceeding was dismissed.

Pacific Gas and Electric Co.
(Humboldt Bay Power Plant, Unit
3), LBP-88-4, 27 NRC 236, 238
(1988)

The Board "approved the stipulation"
and dismissed the proceeding.
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Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), LBP-8818A, 28 NRC 101 (1988); LBP88-18B, 28 NRC 103 (1988)

Tennessee Valley Authority
(Browns Ferry Nuclear Plant,
Units 1,2, and 3), LBP-73-43, 6
AEC 1062, 1063 (1973)

General Public Utilities Nuclear
Corp. (Three Mile Island Nuclear .
Station, Unit 2), LBP-92-29, 36
NRC 225 (1992)

Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), LBP-94-23, 40
NRC 81 (1994)

Upon submission of an extensive settlement agreement, which the Board reviewed and published, this operating license case was dismissed without explanation of the standard applied in accepting the agreement.
A motion to dismiss was filed with the
Board accompanied by a Notice of
Withdrawal of Intervention, a Settlement Agreement and a Brief in Support
of the motion to dismiss. In dismissing the case, the Board did not discuss
whether or not the settlement was fair
and reasonable. It dismissed because
there was "no intervenor and no issues
in controversy remaining." It is possible to infer that the Board, which had
seen the agreement, either had no problems with it or that it did not think it
had a role in reviewing the agreement.
Prior to the admission of a party, the
petitioners entered into a joint agreement with the applicant to dismiss the
action. The Board did not receive or
review the agreement. The Board dismissed the proceeding without seeing
the agreement, but it refused to dismiss
the action with prejudice because it had
not seen the agreement and the' basis
for dismissing with prejudice was not
established.
A Board terminated a proceeding based
on a "notice of withdrawal with prejudice." The Board did not inquire about
whether the withdrawal was based on a
settlement. Presumably, the failure to
inquire means that the Board did not
consider the possible existence of an
agreement to be relevant to its action.
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The stage at which the withdrawal occurs may be relevant. The entire
proceeding in this case is over. A public record, consisting of procedural
motions, orders, written and oral testimony, and evidentiary exhibits, was
developed and is available for public scrutiny. The Board has a draft decision
that is almost ready for publication. Now, having engaged the public decisionmaking apparatus, the parties come to the Board announcing a settlement but
not willing to reveal that settlement to the public and not wanting the Board to
issue its opinion. It can be argued that it is not in the public interest that our
analysis of the public record should be withheld from the parties and the public,
even though the parties have settled the issues between them.
II.

CONCLUSION

The parties would have us dismiss this case automatically because the
Intervenor has withdrawn and because they do not think the Commission's Rules
of Practice require a review of the settlement. See, for example, Staff Response
at 1,6-7. If there were a withdrawal that was not produced by a settlement, we
might agree with this position. We note that the regulations are less clear about
reviewing settlements in operating license and amendment cases than they are
in enforcement cases, where the public interest is clearer. 10 C.F.R. § 2.203.
Nevertheless, when a withdrawal is a result of a settlement, it is appropriate for
the Board to protect the public interest.
We are convinced that there is a strong public policy in favor of settlements
reflected in 10 C.F.R. § 2.759. Settlements are encouraged, even at a late stage
of a proceeding. A settlement averts further costs that could be incurred by the
parties and the NRC if appeals are filed, as they usually are. Furthermore,
a settlement permits the parties to fashion a solution that goes beyond the
power of a licensing board, which must decide issues before it according to
the applicable law. Parties may examine other aspects of their relationship and
fashion a solution that may better serve all who are affected and reach for a
win/win solution.
We have concluded that the Commission has two policies that should both be
served. First, the Commission encourages settlements. Second, the Commission
desires to have a record that assures it that the public interest has been served,
particularly in cases that have been fully tried at great expense to the public.
In this case, both interests shall be served. The parties have expressed an
unwillingness to reveal the terms of the settlement. Though they have not
revealed the reasoning for this reluctance, it seems likely that it is related to
the terms of the settlement, which was made subsequent to a decision by the
Secretary of Labor in favor of Mr. Mosbaugh. Secretary of Labor, Case No.
90-ERA-30, Marvin B. Hobby v. Georgia Power Co., August 4, 1995, and
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Secretary of Labor, Case Nos. 91-ERA-l and 91-ERA-ll, Allen Mosbaugh v.
GPC, November 20, 1995. While a public disclosure of this settlement would
permit public scrutiny of the consequences of potential actions with respect to
whistleblowers, we do not consider disclosure of the details of a settlement to
be essential.
We have no reason to believe that there is anything improper about the settlement in this case. Both sides are represented by competent lawyers and have
made reasonable, well-considered decisions during the prosecution of this case.
Georgia Power has assured the Board that nothing in the settlement agreement
will prohibit, restrict, or otherwise discourage Mr. Mosbaugh from participating
in protected activity under section 211 of the Energy Reorganization Act or
reporting any nuclear safety concern or any suspected improper activity to the
NRC or any other federal or state governmental agency. Georgia Power Motion
for Reconsideration at 2 n.l. In addition, Intervenor has stated that he has raised
all his safety or regulatory concerns before the NRC. He also remains free to
communicate any additional concerns to the NRC and nothing in the proposed
settlement would interfere with the free flow of information to the NRC. Intervenor's Response at 2 n.1.
We have no reason to suspect that the agreement, which neither the Board
nor the Staff has seen, is in any way improper. See Staff Response, passim.
We have full knowledge of the record of this proceeding, which permits
us to determine the possible safety consequences of not publishing our Initial
Decision. We reviewed the safety concerns raised by the Intervenor and, because
of our concern about Georgia Power's difficulty in ascertaining and revealing
the root cause of its misrepresentations to the NRC, created and analyzed an
extensive record on a variety of root-cause issues existing in 1990. We are
satisfied, based on our analysis of the record, that the Staff has been an active
guardian of the public interest at Plant Vogtle and, to the extent that they may
have not already done so, that the Staff will take the record we have developed
into account in exercising its continuing authority. See Notice of Violation
and Proposed Imposition of Civil Penalty (NOV) and Demands for Information
(DFI), May 9, 1994; Modified Notice of Violation and Proposed Imposition of
Civil Penalties, February 13, 1995; Notice of Violation (Department of Labor
Case Nos. 90-ERA-30, and 91-ERA-011), May 29, 1996.
Based on our assessment of the safety considerations reflected in our record,
we find that there is no practical reason to review the settlement in this case in
order to protect the public interest. If there were unresolved safety issues, we
undoubtedly would feel differently about that.

66

ID.

REQUEST FOR DISMISSAL WITH PREJUDICE

Georgia Power and the Intervenor, with Staff concurrence (Staff Response at
10), request that we dismiss this case "with prejudice." Practically speaking, this
legal nicety has no effect in this case. Such a formal order would preclude Allen
Mosbaugh from filing a new petition against Georgia Power. To successfully
file a new petition, even if we do not dismiss "with prejudice," Mr. Mosbaugh
would have to meet the well-neigh Herculean burden of showing how his refiled
petition was "timely."
We have decided to dismiss this case without commenting in our order on
whether or not the dismissal is with prejudice. Three Mile Island, supra. (Since
the Board did not see the agreement, it refused to dismiss the action with
prejudice, as requested by the parties.) The basis for dismissing with prejudice
was not established by the parties in this case. Once we determine that a petition
to intervene may be withdrawn, there is no further license amendment case. 2 We
do not consider ourselves authorized to effectuate a provision of a settlement
agreement that we have not seen.
We accept the withdrawal of the Intervenor, Allen L. Mosbaugh, from
these proceedings. Having approved the Intervenor's request to withdraw,
pursuant to principles explained in this Memorandum, the Licensee's Motion
for Reconsideration will be granted for reasons set forth above.

Order
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 19th day of August 1996, ORDERED that:

2 Faced with a petition to withdraw. a licensing board must decide whether to grant the petition. In the case before
us, the denial of the petition would have resulted in our issuing the Final Initial Decision. In other cases, where
the proceeding is not finished, a Board might have the additional problem of proceeding with an unwilling pany
or even without the assistance of a party. Without a willing pany. the Board could continue the proceeding only
by declaring a sua spon/~ issue and notifying the Commission.
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Georgia Power Company, et al.'s June 28, 1996 Motion for Reconsideration
is granted and the settlement agreement need not be filed with the Board.
This case is dismissed.

THE ATOMIC SAFETY AND
LICENSING BOARD
James H. Carpenter (by PBB)
ADMINISTRATIVE JUDGE
Thomas D. Murphy
ADMINISTRATIVE JUDGE
Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE
Rockville, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

WIlliam T. Russell, Director

In the Matter of

Docket No. 50-390

TENNESSEE VALLEY AUTHORITY
(Watts Bar Nuclear Plant,
Unit 1)

August 15, 1996

By a letter dated January 25, 1996, and supplemented by a letter dated January
30, 1996, Ms. Jane A. Fleming (Petitioner) requested a fair and impartial review
of the entire licensing process for the Watts Bar Nuclear Plant, Unit 1 (Watts
Bar), operated by the Tennessee Valley Authority (TVA) and further requested
that the low-power license for Watts Bar be suspended or revoked until such
review is completed and the issues in dispute are resolved. The request was
considered as a petition submitted pursuant to 10 C.F.R. § 2.206.
In a Director's Decision issued on August 15, 1996, the Director of Nuclear Reactor Regulation denied the relief sought by Petitioner. The Director
concluded that Petitioner had failed to provide a basis to warrant a review of
the Watts Bar licensing process and has failed to raise any safety concerns that
would warrant suspension or revocation of the operating license for Watts Bar.

DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206
I.

INTRODUCTION

By a letter dated January 25, 1996, to NRC Chairman Jackson, Ms. Jane
Fleming (petitioner) requested that the U.S. Nuclear Regulatory Commission
(NRC) take action with regard to the Watts Bar Nuclear Plant, Unit 1 (Watts Bar),
operated by the Tennessee Valley Authority (TVA or Licensee). Specifically,
Petitioner requested that a full and impartial review of the entire Watts Bar
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licensing process be conducted, examining the review procedures used by NRC
and the validity of the information presented by TVA, and that the low-power
license for Watts Bar be suspended or revoked until such review is completed
and the issues in dispute are resolved. Petitioner also suggested that, if the
Chairman did not choose to initiate her own review, the letter be considered
under section 2.206 of Title 10 of the Code of Federal Regulations (10 C.F.R.
§ 2.206). Petitioner supplemented the January 25, 1996 letter with another letter
dated January 30, 1996, to Chairman Jackson.
The Commission referred the letters to me for treatment as a petition pursuant
to section 2.206 of the Commission's regulations.
The Petitioner asserted that the NRC Staff was not fully aware of TVA's
license commitments and adherence to these commitments when it issued a lowpower license to TVA on November 9, 1995. Specifically, Petitioner asserted
that a letter from Stewart D. Ebneter, Regional Administrator, NRC Region II, to
Oliver Kingsley, TVA, dated January 12, 1996, stated that there were open issues
regarding the radiation monitoring system for Watts Bar when TVA requested
an operating license. Petitioner asserted that this raised a question about the
conclusion drawn by the NRC Staff in Supplement 16 to the Watts Bar Safety
Evaluation Report (SSER 16)1 issued in September 1995 that the system meets
the acceptance criteria of the Standard Review Plan 2 and is, therefore, acceptable.
Petitioner also asserted that the NRC Staff, in its licensing review, was not aware
of the criteria applicable to the licensing of Watts Bar. The specific bases for
these assertions involved the design, installation, and testing of the radiation
monitors at Watts Bar. The Petitioner also briefly refers to concerns associated
with microbiologically induced corrosion (MIC) and security, as well as a
concern that the large number of deviations described in the SER supplements
documenting the NRC licensing review of Watts Bar presents questions about
the current state of TVA's compliance with NRC requirements. In her January
30th letter, Petitioner listed the deviations from SSERs 15,3 16, and 18.4 These
deviations are associated with radiation monitors, other instruments, and fire
protection.
On the basis of these assertions, Petitioner sought a full review of the entire
Watts Bar licensing process, and suspension or revocation of the Watts Bar
license until the review is completed.

1u.s. Nuclear Regulatory Commission, "Safely Evaluation Report Related to the Operation of Walls Bar Nuclear
Plant, Units I and 2 (Dockel Nos. 50-390 and 50-391)," Supplement 16to NUREG-0847, September I99S.
2 U.S. Nuclear Regulatory Commission, "Standard Review Plan for the Review of Safely Analysis Reports for
Nuclear Power Plants" (LWR Ed.), NUREG·OSOO (formerly issued as NUREG·7S1087), July 1981.
3 U.S. Nuclear Regulatory Commission, "Safery Evaluation Report Related to the Operation of WailS Bar Nuclear
Plant, Units I and 2 (Docket Nos. 50-390 and 50-391)," Supplement IS to NUREG-0847, June 1995.
4 U.s. Nuclear Regulatory Commission, "Safely Evaluation Report Related to the Operation of WailS Bar Nuclear
Plant, Units I and 2 (Docket Nos. 50-390 and 50-391)," Supplement 18 to NUREG-0847, October 1995.
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By letter dated February 7, 1996, I acknowledged receipt of the petition, and
denied Petitioner's request for immediate suspension or revocation of the lowpower license. By letter dated March 7, 1996, the NRC Staff informed Petitioner
that the full-power license for Watts Bar was issued on February 7, 1996. The
full-power license superseded the low-power license that Petitioner requested be
suspended or revoked. However, the NRC Staff indicated that it would continue
its review of the petition and would take whatever action would be appropriate,
including suspension or revocation of the full-power license, if warranted. The
NRC Staff also advised Petitioner that the information previously provided with
respect to the issues on MIC and security was insufficient to permit evaluation
and that additional information would be needed to enable these matters to be
considered pursuant to section 2.206. Petitioner has not provided any additional
information on these issues, so these issues will not be further considered herein.'
By letter dated April 3, 1996, the NRC Staff informed Petitioner that the
NRC did not intend to hold an informal public hearing regarding this petition.
By letter dated March 7, 1996, the NRC Staff requested that TVA respond
to the NRC, addressing points raised in the petition. TVA responded by letter
dated April 8, 1996.
I have completed my evaluation of the petition. As explained below,
Petitioner has failed to provide a basis to warrant a review of the Watts
Bar licensing process and has failed to raise any safety concerns that would
warrant suspension or revocation of the operating license for Watts Bar. Thus,
Petitioner's request is denied.

II.

BACKGROUND

On September 27, 1976, TVA submitted an application for an operating
license for Watts Bar, including a Final Safety Analysis Report (FSAR) which
described the design, construction, testing, and operation of the plant. The
NRC Staff·conducted an extensive review of TVA's application. The results
of the review were documented in a Safety Evaluation Report6 (SER). TVA
subsequently submitted ninety amendments to the FSAR which the NRC Staff
reviewed. The NRC Staff thereafter issued twenty supplements to the SER
documenting the results of this review. In addition, the Staff inspected various
aspects of the design, construction, and testing of Watts Bar, and documented
'In her petition. Petitioner noted that she had requested !hat !he NRC's Office of Inspector General (IG) act as
a vehicle regarding certain security issues. In late 1995, prior to submitting her petition, Petitioner assisted the
IG in pursuing security concerns. The IG forwarded information regarding !he concerns to !he NRC Staff. The
NRC Staff evaluated the concerns in accordance wi!h Management Directive 8.8, "Management of Allegations,"
and concluded !hat no NRC action was warranted.
6 U.S. Nuclear Regulatory Commission, "Safety Evaluation Repon Related to !he Operation of Wans Bar Nuclear
Plant, Units I and 2 {Docket Nos. 50-390 and 50-391)," NUREG-0847, June 1982.
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the results in inspection reports. On November 9, 1995, the NRC Staff issued a
low-power operating license for Watts Bar Unit I, which allowed TVA to load
fuel and operate the plant up to a maximum power level of 5%. On January
30, 1996, the NRC Staff and TVA attended the NRC Commission meeting
to discuss TVA's readiness to operate Watts Bar Unit 1 up to rated power.
The Commission subsequently authorized the NRC Staff to issue a full-power
operating license for Watts Bar Unit 1. The full-power license was issued on
February 7, 1996.
Toward the end of the Watts Bar licensing review and before the submittal
of the petition, the NRC Staff had extensive contact with Petitioner concerning
various issues associated with Watts Bar. By letters dated July 27, August
22, and December 20, 1995, Petitioner raised issues associated with Watts'
Bar, including public participation in the Watts Bar licensing process and
decommissioning cost associated with Watts Bar. By letters dated August 17
and September 5, 1995, the NRC Staffresponded to various issues raised by her.
In addition, the NRC Staff conducted frequent conference calls with Petitioner
to gain a better understanding of the issues of concern to her, and to explain the
results of the NRC Staff's ongoing assessment of these concerns.
llI.
A.

DISCUSSION

Open Inspection Issues

Petitioner refers to a letter from Stewart D. Ebneter, Regional Administrator,
NRC Region II, to TVA, dated November 3, 1995. Specifically, Petitioner cites
the following language from that letter:
The problems and schedules resulted in System 90 [the radiation monitoring system] being
the last of the major systems to be completed and turned over to the operating staff and
there were several issues still open when TVA submitted the letter to NRC requesting the
operating license,

Petitioner contends that the fact that Mr. Ebneter acknowledges open issues
associated with the radiation monitoring system brings into question the conclusion by the NRC Staff in SSER 16 that, "the process and effluent radiological
monitoring and sampling system for Watts Bar Unit 1 complies with 10 C.F.R.
20.1302 and General Design Criteria (GDC) 60, 63, and 64."
The NRC Staff's evaluation of the process and effluent radiological monitoring and sampling system is described in section 11.5 of SSER 16. The
conclusion in SSER 16 addresses the system as described by TVA in the FSAR.
The adequacy of implementation is reviewed by NRC inspectors, and the results
are documented in inspection reports. This is generally an effort for which the
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NRC regional office has responsibility. As implementation proceeds, it is not
uncommon for inspectors to identify open issues associated with implementation
that must be addressed by a licensee. For example, there was an issue.regarding
training of TVA personnel on the operation of the radiation monitoring system
at Watts Bar. This issue was identified as an open issue during an inspection in
November 1995. TVA agreed to complete the training prior to initial criticality.
The training was subsequently conducted, and the open issue was closed by the
NRC in January 1996. Thus, the open issues referred to in Mr. Ebneter's letter
dated November 3, 1995, are part of the normal NRC licensing process, and do
not raise questions about the conclusions in SSER 16.
In January 1996, the NRC conducted a special inspection of the radiation
monitors at Watts Bar (see NRC Inspection Report 50-390/96-01). The inspection focused on the technical issues raised by Petitioner. The inspection
concluded that selected effluent monitors and postaccident radiation monitors
at Watts Bar had been calibrated and installed in accordance with the TVA's
commitments, and the installation met NRC requirements.
In SSER 16, the NRC Staff concluded that design and testing requirements
for the process and effluent radiological monitoring and sampling system for
Watts Bar Unit 1 complied with 10 C.F.R. § 20.1302 and Part 50, Appendix A,
GOCs 60, 63, and 64. In addition, the Staff conducted numerous inspections of
the radiation monitoring system at Watts Bar. Open issues were identified and
resolved to the satisfaction of the NRC Staff before licensing, enabling the NRC
Staff to conclude that the installation and testing of the radiation monitoring
system at Watts Bar met NRC requirements.

B.

Regulatory Requirements and Licensee Commitments

Petitioner contends that the NRC Staff was not fully aware of TVA's
commitments and TVA's adherence to those commitments when the NRC issued
the low-power license for Watts Bar. Petitioner further asserts that the lack
of understanding resulted from a lack of adherence to NRC procedures or
"misinformation" provided by TVA, or a combination of both. Petitioner bases
this assertion on NRC documents, including SSER 16. Petitioner quotes the
following from SSER 16:
On the basis of its review, the staff concludes that the process and effluent radiological
monitoring and sampling system for Watts Bar Unit 1 complies with 10 C.F.R. 20.1302
and GDCs 60, 63, and 64. The staff also concludes that the system design conforms to
the guidelines of NUREG·0737 •.. Item 1I.F.l ••• RGs 1.21 and 4.15, and applicable
guidelines of RG 1.97. Thus. the system meets the acceptance criteria of SRP Section 11.5
and is, therefore, acceptable.
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Petitioner contends that TVA did not implement specific guidelines in Regulatory Guide (RG) 4.15 7 and ANSI N13.108 at Watts Bar, and that there is no
indication that the NRC Staff approved deviations from these guidelines.
RG 4.15 describes a method acceptable to the NRC Staff for designing a
program to ensure the quality of the results of measurements of radioactive
material in the effluents and environment outside of nuclear facilities during
normal operation. ANSI N13.l0 is an industry standard that provides guidance
for instrumentation used to continuously monitor radioactive effluents.
Petitioner also contends that RG 1.21 9 and ANSI N13.110 have not been
met at Watts Bar. RG 1.21 provides methods acceptable to the NRC Staff for
measuring and reporting radioactivity in effluents from nuclear power plants.
ANSI N13.1 is an industry standard that provides guidance for sampling airborne
radioactivity in nuclear facilities.
The requirements that must be met before a plant can be licensed are defined
in NRC regulations, including the General Design Criteria in 10 C.F.R. Part 50,
Appendix A. GDCs 60, 63, and 64 address the radiation monitoring systems.
Over the years, the NRC Staff has prepared a number of guidance documents,
such as Regulatory Guides, that describe methods that are acceptable to the Staff
for meeting the requirements in the regulations. However, except for a few
Regulatory Guides that are specifically referenced in a regulation or referenced
in or incorporated into a license, these documents do not constitute requirements.
RG 4.15 contains the following statement:
Regulatory Guides are issued to describe and make available to the public methods acceptable
to the NRC staff of implementing specific parts of the Commission's regulations. to delineate
techniques used by the staff in evaluating specific problems or postulated accidents. or to
provide guidance to applicants. Regulatory Guides are not substitutes for regulations. and
compliance with them is not required.

In addition, the industry has developed many documents, such as ANSI
Standards, in which methods are described for meeting certain requirements
contained in the regulations. To varying degrees, the NRC Staff has endorsed
these documents as providing acceptable methods for meeting the regulations.
But again, adherence to these guidance documents is not mandatory.

7 U.s. Nuclear Regulatory Commission. "Quality Assurance for Radiological Monitoring Programs (Nonnal
EfOuent Streams and the Environment." Revision I to Regulatory Guide 4.15. February 1979.
ANSI NI3.1()"1974. "Specification and Perfonnance of On·Site Instrumentation for Continuously Monitoring
Radioactivity in EfOuents."
.
9 U.S. Nuclear Regulatory Commission. "Measuring. Evaluating. and Reporting Radioactivity in Solid Wastes
and Releases of Radioactive Materials in Uquid and Gaseous EfOuents for Ught.Water.Cooled Nuclear Power
Plants." Revision I to Regulatory Guide 1.21. June 1974.
10 ANSI NJ3.1.1969. "Guide to Sampling Airborne Radioactive Materials in Nuclear Facilities."
~tions) -
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As an applicant develops the design of a system such as the radiation
monitoring system, it may chose to "commit" to one or more of these NRC
or industry reference documents. If an applicant commits to a document, then it
should satisfy the guidelines contained in the document or request authorization
from the NRC Staff for a "deviation." The NRC Staff specifically approves or
denies each deviation requested.
However, an applicant may choose not to commit to a specific document, but
may instead choose an alternative approach to meeting a regulatory requirement.
When an applicant chooses to do this, the NRC Staff must evaluate the alternative
approach to determine if it meets the regulation. The design of each nuclear
power plant, including commitments and alternative approaches, is described in
the FSAR specific to each plant and prepared by the applicant, and submitted
to the NRC for review.
The NRC Staff's review of an application is guided by the Standard Review
Plan (NUREG-0800). However, like Regulatory Guides, the Standard Review
Plan imposes no requirements. Each section of the Standard Review Plan
contains the following statement: "Standard review plans are not substitutes
for regulatory guides or the Commission's regulations and compliance with
them is not required."
As the NRC Staff reviews an application, the reviewer will often use the
guidelines contained in a Regulatory Guide or ANSI standard as a measure
of whether the application complies with the regulations. In such cases, the
reviewer will often attempt to determine whether the application satisfies the
intent of the guidelines in a Regulatory Guide or ANSI standard. This does
not mean that the Regulatory Guide or ANSI standard becomes a requirement
or a commitment, and it does not mean that the application must meet every
guideline in the standard to be found acceptable.
The radiation monitoring system at Watts Bar must comply with GOCs 60,
63, and 64. In addition, TVA has committed to Regulatory Guides 1.21, 1.68
(Revision 2),11 and 1.97 (Revision 2)12 which address, at least in part, the
radiation monitoring system. 13 More importantly in the context of this petition,
TVA has specifically stated that it is not committed to RG 4.15.
Petitioner asserts that the statement in SSER 16 quoted above commits TVA
to comply with RG 4.15. Petitioner further asserts that this assumed commitment
requires that TVA also meet all of the guidelines contained in ANSI N13.10

II u.s. Nuclear Regulatory Commission. "Initial Test Program for Water-Cooled Reactor Power Plants." Revision
2 to Regulatory Guide 1.68. August 1978.
12 U.S. Nuclear Regulatory Commission. "Instrumentation for Light-Water-Cooled Nuclear Power Plants to Assess
Plant Conditions During and Following an Accident." Revision 2 to Regulatory Guide 1.97. December 1980.
13 Although Petitioner contends that TVA bas not satisfied RG 1.21 and ANSI NI3.J, Petitioner provides no basis
for this assertion. In fact, the NRC Staff bas detennined that Watts Bar satisfies RG 1.21. TVA has not committed
to meet ANSI NI3.t and there is no requirement that it do so.
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because ANSI N13.10 is referenced in RG 4.15. Petitioner contends that, if any
guideline in RG 4.15 or ANSI N13.10 is not met, TVA must submit a request
for a deviation to the NRC Staff for approval.
These assertions are in error for the following two reasons.
First, TVA has explicitly stated in a letter dated July 21, 1995 (referenced at
p. 11-1 of SSER 16), that it is not committed to RG 4.15, although TVA noted
that Watts Bar "generally agrees with and satisfies the intent of RG 4.l5 . . . ."
Accordingly, the TVA application was not reviewed to ensure adherence to RG
4.15. Rather, the application was reviewed to ensure that regulatory requirements
and guidance to which TVA did commit were satisfied. On p. 11-28 of SSER
16, the NRC Staff states: "The staff finds that the radiation monitoring system
for Watts Bar Unit 1 meets the intent and purpose of RG 4.15, with respect
to quality assurance provisions for the system." This statement in SSER 16
is an acknowledgment of and agreement with TVA's statement that Watts Bar
generally meets the intent of RG 4.15. However, the NRC Staff did not review
Watts Bar to the standards of RG 4.15, and strict adherence to RG 4.15 was not
required.
Second, even if TVA were committed to RG 4.15, that would not commit
TVA to ANSI N13.1O merely because it is referenced in RG 4.15. RG 4.15
specifically states:
Guidance on principles and good practices in the monitoring process itself and guidance on
activities that can effect [sicl the quality of monitoring results .•• are outside the scope
of this guide. However. some references are provided to documents that do provide some
guidance in these areas [43 separate references are cited in the guide]. The citation of these
references does not constitute an endorsement of all of the guidance in these documents by
the NRC staff. Rather. these references are provided as sources of information to aid the
licensee.•••

Petitioner identifies three technical issues as a basis for the assertion that
ANSI N13.10 was not met. As described above, TVA is not required to meet
ANSI NI3.1O. The NRC Staff has reviewed the radiation monitoring system
and inspected its implementation. The system satisfies NRC requirements.
Thus, RG 4.15 and ANSI NI3.10, which Petitioner contends were not
implemented at Watts Bar, are not commitments, and TVA was not required
to implement these guidelines or to request deviations from them. TVA
documented the fact that it was not committed to RG 4.15, and the NRC Staff
was aware of this, as is indicated by the language referred to above from SSER
16.
The NRC Staff acknowledges that the language in SSER 16 that Watts Bar
"conforms" to RG 4.15 could cause confusion. Accordingly, the NRC Staff
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attempted to clarify. in SSER 20 14 the conclusion reached in SSER 16. In
SSER 20, the NRC Staff explicitly acknowledged that TVA was not committed
to RG 4.15, ANSI NI3.1, or ANSI NI3.10. The NRC Staff clarified that Watts
Bar meets the intent of RG 4.15 with respect to quality assurance provisions for
the radiation monitoring system. The NRC Staff revised the statement in SSER
16 cited above to read:
The staff also concludes that the system design conforms to the guidelines of NUREG-0737
(TMI Action Plan II.F.I, Attachment I and 2), RG 1.21, and applicable guidelines of RG
1.97 (Revision 2). The staff further concludes that the system design meets the intent and
purpose of RG 4.15.

As stated in SSER 20, the NRC Staff has concluded that the radiation
monitoring system at Watts Bar meets the "intent and purpose" of RG 4.15. The
intent and purpose of RG 4.15 is to provide an acceptable method to comply
with applicable NRC requirements. However, as discussed above, alternatives to
RG 4.15 may also be found to be acceptable in meeting this intent and purpose
of RG 4.15 (i.e., compliance with applicable NRC requirements). In its review
of Watts Bar, the NRC Staff has concluded that applicable NRC requirements
have been satisfied while not necessarily conforming to all the details of RG
4.15. Thus, although the Staff's conclusion in SSERs 16 and 20 could have
been clearer, as explained above, TVA did not commit to RG 4.15.
For these same reasons, Petitioner's assertions provide no basis to conclude
that TVA provided "misinformation" in this area. Rather, the NRC Staff properly
evaluated the radiation monitoring system at Watts Bar and correctly determined
that the applicable regulatory requirements were satisfied prior to licensing.

c.

Deviations from Regulatory Guides

By letter dated January 30, 1996, Petitioner submitted a list of deviations
from Regulatory Guides that Petitioner extracted from the Watts Bar SER and
supplements. Petitioner questioned whether an overall review of the aggregate
effect of the deviations had been performed for Watts Bar.
Each deviation is reviewed by the NRC Staff and, if found to be acceptable,
is approved in an SER. It should be noted that a deviation is an alternative.
Approval of a deviation does not suggest that a lesser safety standard has been
applied. The NRC Staff reviews each program area described in the FSAR,
and related regulatory documents to ensure that the program complies with
regulatory requirements. That review includes an assessment of the impact of

14 U.s. Nuclear Regulatory Commission, "Safety Evaluation Report Related to the Operation of WailS Bar Nuclear
Plant, Units 1 and 2 (Docket Nos. 50-390 and 50-391)," Supplement 20 to NUREG-0841, February 1996.
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any deviations requested by a licensee. Thus, the integrated impact of any
requested deviations on a program is considered as part of the review of that
program.
Accordingly, the concern raised by Petitioner regarding the overall effect of
the deviations approved at Watts Bar has not raised a safety issue that would
warrant suspension or revocation of the operating license for Watts Bar.
Accordingly, Petitioner has not provided a basis to warrant a review of the
Watts Bar licensing process, nor has Petitioner identified a safety concern that
would warrant suspension or revocation of the operating license for Watts Bar.
IV.

CONCLUSION

The institution of proceedings in accordance with section 2.206, as requested
by Petitioner, is appropriate only where substantial safety issues have been
raised. See Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and
3), CLI-75-8, 2 NRC 173, 175 (1975), and Washington Public Power Supply
System (wpPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 923 (1984).
This is the standard I have applied to the petition. Petitioner has not raised any
substantial safety concerns with regard to Watts Bar. Therefore, Petitioner's
request to revoke or suspend the operating license for Watts Bar is denied.
A copy of this Decision will also be filed with the Secretary for the
Commission's review as provided in 10 C.F.R. §2.206(c) of the Commission's
regulations.
As provided by this regulation, the Decision will constitute the final action
of the Commission 25 days after issuance, unless the Commission, on its own
motion, institutes a review of the Decision within that time.
FOR THE NUCLEAR
REGULATORY COMMISSION
William T. Russell, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 15th day of August 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judge:
Peter B. Bloch, Presiding Officer
Dr. Peter Morris, Special Assistant

In the Matter of

Docket No. 55-21849-0T
(ASLBP No. 96-716-01-0T)
(Re: License Amendment)
(Transfer to Southern
Nuclear)

EMERICK S. MCDANIEL
(Denial of Application for
Reactor Operator License)

September 3, 1996

After reviewing in detail each of the claims made in this informal proceeding,
conducted under 10 C.F.R. Part 2, Subpart L, the Presiding Officer sustained
the Staff of the Nuclear Regulatory Commission in its determination that the
applicant did not pass the written portion of his examination to become a licensed
operator of a nuclear power plant.

INITIAL DECISION
Emerick McDaniel, a reactor operator license applicant at Plant Vogtle,
requested an informal hearing to substantiate his claim that he passed the written
examination for a reactor operator. I The Nuclear Regulatory Commission (NRC)

I This is an informal hearing under 10 C.F.R. Part 2. Subpart L. Su 10 C.F.R. § 2.120I(a)(2). Pursuant to 10
C.F.R. § 2.1231. me NRC Staff (StafO submitted me Hearing File on July 3. 1996.
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has jurisdiction of this appeal. The NRC helps to ensure the health and safety
of the public by requiring reactor operators to successfully demonstrate their
knowledge of nuclear power plant operation before they are licensed. See Alfred
J. Morabito (Senior Operator License for Beaver Valley Power Station, Unit 1),
LBP-88-lO, 27 NRC 417 (1988) and LBP-88-16, 27 NRC 583 (1988); Roger
W. Ellingwood (Senior Operator License for Catawba Nuclear Station), LBP-8921, 30 NRC 68 (1989). Part 55 of Title 10 of the Code of Federal Regulations
contains the NRC regulations implementing section lO7 of the Atomic Energy
Act; these regulations require that applicants for reactor operator licenses pass
both a written examination and an operating test.
On the written examination, Mr. McDaniel was scored by the examiner as
correctly answering 77 of 100 mUltiple choice questions, for a score of 77%,
which does not meet the 80% minimum score required to pass. See NUREG1021, "Operator Licensing Examiner Standards," section ES-402, page 5 of 6.
In response to Mr. McDaniel's request, the Staff completed an informal review
that sustained his failing grade. Hearing File item 21, attach. at 2-7.
Initially, Mr. McDaniel challenged the grading of Questions 7, 8, and 16
on his examination. Subsequently, he also challenged Question 19.2 The Staff
concedes the validity of the challenge concerning Question 193 but contests the
other challenges. Mr. McDaniel must be sustained in two of three remaining
challenges to pass the examination. Below, the challenges are considered one
at a time.

I.

A.

The Question and Answer

1.

Tire Question
7.

QUESTION 7

Given the following conditions:
• You are perfonning a whole body frisk using a portable frisker.
• Background radiation is at the MAXIMUM allowed level for perfonning a
whole body frisk.

Which ONE of the
"Contaminated"?
a. 100 counts
b. 200 counts
c. 300 counts
d. 400 counts

following is the count rate at which you are considered to be
per minute
per minute
per minute
per minute

2uner from Emerick S. McDaniel. July 30.1996 (McDaniel Presentation).
3 Wrinen Presentation of NRC Staff. August 27. 1996 (Staff Presentation). 81 6.
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2.

The Answer

The correct answer was (c), 300 counts per minute. Mr. McDaniel's answer
was (b), 200 counts per minute.

B.

Legitimacy of Question

Mr. McDaniel argues that the source for the answer to this material is the
GET badge retraining handbook. He submitted for consideration, with his
Presentation, the Georgia Power, "Vogtle Electric Generating Plant Training
Lesson Plan," August 17, 1993, and he argues that he was trained in the materials
listed on page 4 of that Plan. He concludes that mastery of the GET badge
retraining handbook was outside the scope of his licensing course and should
have been outside the scope of the exam. Presentation at I.
Whether the question is proper is governed by NRC regulations and published
guidance, including IO C.F.R. § 55.4 I (b)(l 1)-(12) and NUREGIBR-0122 (which
references a companion volume, a handbook on knowledge and abilities [KIA]
of operators of pressurized water reactors, NUREG-1122). The KIA handbook,
at KA 194001 K1.03, specifies knowledge that the test may cover, including
"knowledge of IO C.F.R. 20 and related facility radiation control requirements."
Hence, I conclude that a test item on radiation control requirements is a
permitted subject. Absence of this subject from the training course is not relevant
to the appropriateness of the question.4

C.

Ambiguity

Mr. McDaniel also argues that Question 7 is ambiguous as to whether it is
referring to a "net count rate above background" or to a "gross count rate."
However, I do not see any ambiguity. First, the applicant was told he was to
assume he was using a portable frisker. Second, the question emphasizes that
background radiation is the MAXIMUM allowed level for performing a frisk.
At this point, if he had the required knowledge of radiation procedures, Mr.
McDaniel would know that the MAXIMUM count rate for background is 200
(the maximum is the rate at which a person is required to go to another frisker
and to report the high level to health physics personnel). GET Handbook,
Hearing File item 22, attach. 2 at 68. He also should know, from the handbook,
that when the metered count rate increases by 100 cpm above background, to
300 c.p.m. (the correct answer), he should report that event to health physics
immediately.

4 Since it is the NRC regulatory materials that dctcnnine the scope of the examination. Mr. McDaniel's further
argument that Question 117 is Wnot procedurally driven. • • • " also is irrelevant.

81

Mr. McDaniel argues that the question does not specify whether the count
rate to be reported in the answer should be 300 c.p.m. (gross rate) or 100 c.p.m
(net rate or difference). I am not impressed by this possible ambiguity. Problems
of that kind may be raised with the examiner. Staff Presentation, Exh. 1 at 5
of 6, '119. If, indeed, the question were ambiguous, Mr. McDaniel's argument
would avail him only if he gave one of the two permissible answers. Since his
answer is djfferent from either of the answers that he considers permissible, it
is wrong.
The use of a frisker is an important requirement for plant personnel, who
must check themselves "at every frisking station posted." Hearing Record, #17
of attach. 2. Georgia Power provides annual training in these procedures and
Mr. Emerick McDaniel was trained in January 1995. Staff Presentation, Exh. 2
(Affidavit of John Munro) at 2, '115.
II.
A.

QUESTION 8

The Question and Answer

1.

The Question
8.

Given the following:
• An operating procedure is being performed to restore a system to service
following system maintenance during an outage.
• An error is discovered in the sequence of steps in the procedure which, if
performed, would result in starting a pump without the required seal water.
Which ONE of the following actions should be taken?
a. Obtain the Unit Shift Supervisor's permission to perform the steps out of
sequence.
b. Stop the performance of the procedure at the incorrect step, and request a
procedure change.
c. Continue with the procedure, performing the steps in the correct sequence, since
the errors are obviously typographical.
d. Continue with the procedure performing the steps in the correct sequence, and
request a procedure change to correct the order of the steps after completion.

2.

The Answer

Mr. McDaniel's answer was (a), obtaining the Unit Shift Supervisor's permission to perform the steps out of sequence. The "correct" answer, according
to the Staff, is (b).
B.

Analysis

Mr. McDaniel claims that his answer is a reasonable interpretation of the plant
procedures. If his interpretation is reasonable, then there may be an ambiguity
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in the procedures. This would be a problem for Georgia Power but not for the
applicant. A reasonable interpretation of ambiguous plant operating procedures
should be graded as "correct" on the operator's test.
I have read Mr. McDaniel's answer and have traced his thinking through the
procedures. In one instance, I relied on a procedural definition not relied on
by Mr. McDaniel. That definition explained the meaning of the "intent" of a
procedure.
Mr. McDaniel relies on Procedure 0054-C, Rev. 9, Vogtle Electric Generating
Plant Rules for Performing Procedures. On page 4 of 10, ~4.1.4, the following
text appears:
FOLLOW STEPS IN SEQUENCE. UNLESS SPECIAL CIRCUMSTANCES WARRANT
OR DEVIATIONS ARE ALLOWED by the procedure. See step 4.2.7.
NOTE
Operation's Unit Operating Procedures (UOPs) have many tasks which may be performed
concurrently. The Unit Shift Supervisor may allow procedural steps to be performed out
of sequence if it does not: result in omission of required work. violate the intent of the
procedure. or create an unsafe plant cQndition.

Step 5.2.7, referenced in
application in this context:

~4.1.4,

provides the following definitions for

The phrases "UNDERSTAND TIlE SAFETY AND REGULATORY IMPLICATIONS."
AND ["jUNLESS SPECIAL CIRCUMSTANCES WARRANT' are clarified as follows. In
certain situations, it may be acceptable to use a procedure to perform an evolution not
specifically described in the procedure, for example, using an equipment operating procedure
to troubleshoot a piece of equipment. Care must be taken to ensure that the actions will not
produce negative consequences as a result of the evolution. The personnel must know what
effect the actions will have, and ensure that the actions will not violate plant commitments.

On page 10 of 10 of Procedure 54-C, there is a reference to Procedure 52-C,
"Temporary Change to Procedures." The intent of the reference is not clear.
However, I have noticed that the term "intent of the procedure," used in the note
on page 4 of 10, is not defined in Procedure 54-C but it is defined in Procedure
52-C at page 2 of 10, § 2.2 CHANGE OF INTENT, which states:
The intent of a procedure is considered to be changed if steps are added or deleted which
cause:
A change in the purpose or scope of the procedure.
A change to VEGP administrative procedures or a change reducing administrative control
established in VEGP administrative procedures.
A change which deviates from the FSAR or Technical Specifications.
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A change in acceptance criteria less conservative than previously established.

I conclude that the intent of the procedure being implemented in Question
8 of the examination is to start a pump with the required seal water. No
steps are added or deleted, so rearranging the steps does not meet the premise
for "CHANGE OF INTENT." Furthermore, for Mr. McDaniel to ask for a
supervisory waiver, pursuant to the NOTE, he would have to stop what he
is doing and wait for supervisory action. Then there apparently would be no
change in the administrative procedures for the plant, so none of the criteria are
met for determining that there has been a CHANGE OF INTENT.
I agree with the Staff that the procedure should NOT work this way. A
matter like this ought to be handled as a temporary change in procedures, with
appropriate engineering review and coordination. However, I find that Mr.
McDaniel is appropriately relying on plant procedures. The remedy here is to
change the procedures. Under current procedures, Mr. McDaniel's answer is
permissible and therefore right.
ITI.

A.

Question and Answer

1.

Question

QUESTION 16

16. Which ONE of the fonowing statements is correct regarding the DESIGN of the Rep
shaft seals [sic) ability to withstand fun Res pressure?
a. Only the #1 seal is capable of withstanding full ReS pressure.
b. Seals # I and #2 are independently capable of withstanding full pressure but
only for 30 minutes.
c. Seals # I and #2 are independently capable of withstanding full pressure
indefinitely.
d. Seal #1 is capable of withstanding full pressure indefinitely but seal #2 is only
capable of withstanding fun pressure for only 30 minutes.

2.

Answer
The correct answer provided by the NRC is (d). Mr. McDaniel answered (c).

B.

Analysis and Conclusion

Mr. McDaniel argues that the 3D-minute limit before seal #2 would fail is not
supported either in the Reactor Coolant Pump Instruction Manual, 2X6AB09·
119 or in Plant Procedure 13003 RCP. However, Mr. McDaniel was taught the
#2 seal is "good for 30 minutes." Lesson Outline (LI.LP·I6401), Attach. 2
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to Record #18. Furthermore, the Reactor Coolant Pump Instruction Manual,
cited by Mr. McDaniel (Presentation at 2), states that when the No. 1 seal is
inoperative, 'The pump may be operated for a period not to exceed an additional
30 minutes." While Mr. McDaniel is technically correct that this "allows a total
of 35 minutes," this does not excuse Mr. McDaniel's answer that, "Seals #1 and
#2 are independently capable of withstanding full pressure indefinitely." That
answer is wrong and it could resu~t in inappropriate operator action.

IV.

OVERALL CONCLUSION

The only matter before me is whether Mr. McDaniel passed his examination.
I conclude that he did not. I have rul~d that his answers to questions 7 and 16
are wrong. While I was prepared to rule that his answer to Question #8 was
correct, that discussion is not essential to my decision and should be treated as
a nonbinding opinion.
V.

ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 3rd day of September 1996, ORDERED that:
1. Mr. Emerick S. McDaniel's appeal of the denial of his application for a
reactor operator's license is denied.
2. Within 15 days, Mr. McDaniel may appeal this Order pursuant to 10
C.F.R. §§ 2.786 and 2.763. Judicial review may not be sought unless a timely
petition for review is filed. The petition should comply with all the provisions of
the cited sections, including those related to length and content and that describe
the considerations based on which the Commission may grant the petition.
Peter B. Bloch, Presiding Officer
ADMImSTRATINEJUDGE
Rockville, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, III, Chairman
Dr. Jerry R. Kline
Dr. Thomas S. Elleman

Docket No. 50-029-DCOM
(ASLBP No. 96-718-01-R)

In the Matter of

YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station)

September 27,1996

In this proceeding concerning citizen group challenges to the decommissioning plan for the Yankee Nuclear Power Station, the Licensing Board grants
Licensee Yankee Atomic Electric Company's (YAEC) motion for summary disposition. The Board concludes the Intervenors failed to establish any genuine
disputed material factual issues regarding YAEC's showing that the differential
between the total occupational doses associated with facility decommissioning
under its chosen DECON decommissioning option and the alternative SAFSTOR option would not fall outside of the generic DECON/SAFSTOR differential "envelope" previously recognized by the Commission as significant in
assessing whether a licensee's choice of the DECON decommissioning option
would transgress either the principle that radiation doses should be kept "as low
as reasonably achievable" (ALARA) or the dictates of the National Environmental Policy Act of 1969 (NEPA).
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RULES OF PRACTICE:
PROOF)

SUMMARY DISPOSITION (BURDEN OF

The party filing a summary disposition motion has the burden of demonstrating the absence of any genuine issue of material fact. See Advanced Medical
Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 98,
102 (1993). In this regard, 10 C.F.R. § 2.749(a) requires that the moving party
include a statement of material facts about which there is no genuine issue to be
heard. In contrast, the opposing party must append to its response a statement
of material facts about which there exists a genuine issue to be heard. If the
responding party does not adequately controvert material facts set forth in the
motion, the party faces the possibility that those facts may be deemed admitted.
If, however, the evidence before the Board does not establish the absence of a
genuine issue of material fact, then the motion must be denied even if there is
no opposing evidence. See Cleveland Electric Illuminating Co. (Perry Nuclear
Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741,753-54 (1977). Nevertheless, a party opposing a motion cannot rely on a simple denial of the movant's
material facts, but must set forth specific facts showing there is a genuine issue
of material fact. See 10 C.F.R. § 2.749(b).
RULES OF PRACTICE: SUMMARY DISPOSITION (MATERIALITY
OF FACTUAL DISPUTE)
A presiding officer need consider only those purported factual disputes that
are "material" to the resolution of the issues raised in a summary disposition
motion. See Anderson v. Liberty Lobby, Inc .• 477 U.S. 242, 248 (1986)
(factual disputes that are "irrelevant or unnecessary" will not preclude summary
jUdgment).
RULES OF PRACTICE: SUMMARY DISPOSITION (GENUINE
DISPUTED MATERIAL ISSUE OF FACT)
In opposing summary disposition by seeking to establish the existence of
a genuine dispute regarding a material factual issue, a party must present
sufficiently probative evidence. See Anderson. 477 U.S. at 249 (evidence that is
"merely colorable" or is "not significantly probative" will not preclude summary
jUdgment).
RULES OF PRACTICE: SUMMARY DISPOSITION (DISCOVERY;
GENUINE DISPUTED MATERIAL ISSUE OF FACT)
In opposing summary disposition by seeking to establish the existence of a
genuine dispute regarding a material factual issue, a party that had discovery
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following the filing of the dispositive motion generally cannot interpose claims
based on a lack of information as the valid basis for a genuine material factual
dispute.
RULES OF PRACTICE: SUMMARY DISPOSITION (EXPERT
OPINION; GENUINE DISPUTED MATERIAL ISSUE OF FACT)
In opposing summary disposition by seeking to establish the existence of
a genuine dispute regarding a material factual issue, a party's bald assertion,
even when supported by an expert, will not establish a genuine material factual
dispute. See United States v. Various Slot Machines on Guam. 658 F.2d 697, 700
(9th Cir. 1981) (in the context of a summary judgment motion, an expert must
back up his opinion with specific facts); see also McGlinchy v. Shell Chemical
Co.• 845 F.2d 802, 807 (9th Cir. 1988) (expert's study based on "unsupported
assumptions and unsound extrapolation" cannot be used to support summary
judgment motion).
TECHNICAL ISSUE DISCUSSED:
Proportionality between occupational exposure rate for completed decommissioning activities and exposure rate for additional radioactive inventory.

MEMORANDUM AND ORDER
(Granting Motion for Summary Disposition)
This proceeding was convened to consider the challenges of Intervenors
Citizens Awareness Network, Inc. (CAN), and the New England Coalition
on Nuclear Pollution (NECNP) to various aspects of the decommissioning
plan put forth by Licensee Yankee Atomic Electric Company (YAEC) for its
Yankee Nuclear Power Station (Yankee Rowe). In LBP-96-15, 44 NRC 8
(1996), we admitted a single Intervenor contention contesting the efficacy of
YAEC's decision to use a modified DECON decommissioning option (under
which decommissioning is to be completed relatively promptly after facility
operation is completed) rather than the SAFSTOR option (which provides for
decommissioning only after the facility has been maintained in a "stored"
condition for an extended period following operation). According to the
Intervenors, the Licensee's choice runs afoul of both the regulatory principle
that occupational doses should be maintained "as low as reasonably achievable"
(ALARA) and the dictates of the National Environmental Policy Act of 1969
(NEPA).
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Now pending before the Board is a YAEC motion for summary disposition
relative to the Intervenors' contention. In its motion, YAEC requests the Board
find, as a matter of law, its modified DECON decommissioning alternative
does not entail occupational radiation doses that fall outside the previously analyzed generic parameters within which the Commission has found a licensee's
choice of either the DECON or SAFSTOR option will be deemed acceptable
for ALARA or NEPA purposes. The NRC Staff supports that motion; the Intervenors vigorously oppose it.
For the reasons set forth below, we conclude YAEC has established there are
no genuine disputed material facts and it is entitled, as a matter of law, to a
decision in its favor regarding the CANINECNP contention.

I.

BACKGROUND

The procedural story of this proceeding up to this juncture has been described
elsewhere. See CLI-96-7, 43 NRC 235, 241-46 (1996); CLI-96-1, 43 NRC 1,
5 (1996); CLI-95-14, 42 NRC 130, 131-33 (1995); LBP-96-15, 44 NRC at
12-21; LBP-96-2, 43 NRC 61, 65-68 (1996). Now before the Board is a lone
Intervenor contention regarding the YAEC plan for decommissioning the Yankee
Rowe facility that we admitted in a July 31, 1996 memorandum and order" It
provides:
For Yankee Rowe facility decommissioning. YAEC and the NRC Staff have incorrectly
assumed that the dose differential between the DECON and SAFSTOR alternatives is
less than the 900 person-rem differential deemed acceptable in the 1988 [final generic
environmental impact statement (GElS) supponing the agency's 1988 decommissioning rule].
In fact. the dose differential would be significantly higher than 900 person-rem. Therefore.
the ALARA and NEPA cost-benefit balances must be re-evaluated. taking into account the
significant radiological dose savings afforded by the SAFSTOR alternative.

LBP-96-15, 44 NRC at 22. In our July ruling, we concluded that a "proportionality" argument proffered by the Intervenors provided a sufficient basis
for accepting this contention. Based on the information then presented by the
Intervenors, we found that because the projected dose figures for certain nearterm decommissioning activities entailed doses that could not be considered de

I Initially. the Board dismissed the Intervenors' hearing petition for want of any litigable contentions. Su LBP96-2.43 NRC at 91-92. Although the Commission subsequently affirmed this ruling on appeal. it sent back for
consideration under the "late-filing" standards of 10 C.F.R. § 2.714(a)(1) information filed by the Intervenors after
our ruling dismissing the hearing petition. Su CLI-96-7, 43 NRC at 277. In LBP-96-IS, 44 NRC at 21-37, we
determined the Intervenors' so-called "new dose argument" constituted a new contention. the terms of which are
set forth in the text below; found the contention met the standards for late-filing; and concluded that contention
was supported by an adequate basis. i e., the "proportionality" theory discussed below. None of the parties filed
an appeal from or sought reconsideration of these determinations.
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minimis when compared with YAEC figures on total doses for all completed
activities and because the remaining facility radioactivity level was not insignificant, there was a reasonable possibility the Intervenors could establish a total
DECON dose for completed and future activities that fell outside the 900 personrem differential reflected in the 1988 GEIS.2 This, the Board decided, presented
the requisite material factual dispute warranting further inquiry so as to permit
admission of the Intervenors' contention. See id. at 36.
In accepting this contention, the Board also noted that resolving its merits
involved two distinct litigation stages: an "envelope" phase and a "relier'
phase. As we described it:
The "envelope" phase involves a detennination of whether the YAEC DECON decommissioning process will result in occupational doses that exceed the 900 person-rem GElS
"envelope" such that additional ALARA andlor NEPA analysis is necessary. If we should
decide that, in fact, the GElS parameters have been exceeded to a degree that warrants further
ALARA andlor NEPA analysis, only then do we need to consider the question of "relief'
regarding the appropriate manner for providing that analysis and litigating its sufficiency.

[d. at 37. Because the Board then had pending before it a YAEC "conditional"
request for summary disposition, with supporting affidavit, that generally addressed the "envelope" phase of Intervenors' challenge to the Licensee's DECON option choice,) in accord with earlier Commission guidance the Board
established an expedited litigation schedule for considering that motion and, if
necessary, holding an evidentiary hearing. See id. at 37-45.
Initially, Intervenors CAN and NECNP had a chance to obtain both informal and formal discovery from YAEC and the Staff on the "envelope" phase
of their challenge. Discovery closed on August 30, 1996, without the parties
bringing any discovery disputes to the Board for resolution. Thereafter, the Licensee had an opportunity to supplement its summary disposition request, which
it did in a September 3, 1996 filing that included a statement of uncontested

2 Regarding the 900 penon·rem differential that me Commission previously has indicated is significant relative to
me validity of a licensee's choice between me DECON and SAFSTOR options. su CLI-96-7, 43 NRC at 251-53.
in LBP-96-15, 44 NRC at 13 n.2, we noted:
This 900 penon-rem figure reflects me approximate difference between the GElS estimated total reference
pressurized water reactor (PWR) DECON decommissioning occupational dose of 1,215 penon-rem and
the GElS estimated SAFSTOR occupational dose of 333 person-rem mat would be accrued using a 30-year
storage period at the reference PWR. Su Office of Nuclear Regulatory Research. USNRC, NUREG-0586.
"Final Environmental Impact Statement on Decommissioning of Nuclear Facilities" (Aug. 1988) at 4-8
(Table 4.3-2). The GElS was prepared in SUPPO" of me 1988 rule that is the basis of pertinent NRC
decommissioning requirements. Su 53 Fed. Reg. 24.018 (1988).
) Su Conditional Motion for Sumrnaey DispoSition ("New Dose Argument") (July 10. 1996); Memorandum of
[YAEC] in Opposition to Late Filed "New Dose Information" and in SUPPO" of Conditional Motion for Summary
Disposition (July 10. 1996) [hereinafter YAEC Summary Disposition Memorandum]; Affidavit of Russell A.
Mellor (July 10. 1996) [hereinafter Mellor Sumrruuy Disposition Affidavit].
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facts and supporting affidavits.4 Under the Board's schedule, the Staff had the
chance to seek summary disposition as well; instead, the Staff chose to file a
response in support ofYAEC's motion, with supporting affidavits.s At nearly the
same time, acting under the Board's schedule, the Intervenors filed a response
in opposition to YAEC's motion, with a statement of disputed material facts
and a supporting affidavit. 6 The Licensee then filed a reply to the Intervenors'
opposition, with a supporting affidavit, while the Intervenors sought leave to file
a reply to the Staff's supporting response, with an accompanying reply pleading
and supporting affidavit.'

4 Set Memorandum of [YAEC] in Suppon of Motion for SulTllTlllr)' Disposition (Sept. 3, 1996) [hereinafter YAEC
Supplemental Memorandum]; Statement of Uncontested Facts (Sept. 3, 1996) [hereinafter YAEC Uncontested
Facts]; Affidavit of Dade W. Moeller, Ph.D. (Aug. 27, 1996) [hereinafter Moeller Affidavit] Supplemental Affidavit
of Russell A. Mellor (Sept. 3, 1996) [hereinafter Mellor Supplemental Affidavit].
S Set NRC Staff's Response in Suppon of [YAEC's] Motion for Summary Disposition (Sept. 9, 1996) [hereinafter
Staff Response]; Affidavit of Charles A. Willis in Suppon of the NRC Staff's Response in Suppon of [YAEC's]
Motion for Summary Disposition (Sept. 9, 1996) [hereinafter Willis Affidavit]; Affidavit of Monon B. Fainile in
Suppon of the NRC Staff's Response in Suppon of [YAEC's] Motion for Summary Disposition (Sept. 9, 1996)
[hereinafter Fairtile Affidavit].
6 Stt [CANINECNP] Opposition to YAEC's Motion for Summary Disposition (Sept. 10, 1996) [hereinafter
CANINECNP Opposition]; (CANINECNP] Statement of Material Facts in Dispute (Sept. 10. 1996) [hereinafter
CANINECNP Disputed Facts]; Affidavit of Marvin Resnikoff, Ph.D. (Sept. 6, 1996) [hereinafter Resnikoff
~position Affidavit].
Set Reply Memorandum of [YAEC] (Motion for Summary Disposition) (Sept. 13, 1996) [hereinafter YAEC
Reply]; Supplemental Affidavit of Russell A. Mellor (Sept. \3, 1996) [hereinafter Mellor Reply Affidavit];
[CANINECNP] Conditional Agreement to Unauthorized Filing of NRC Staff's Response in Suppon of YAEC's
Motion for SulTllTlllr)' Disposition, and Motion for Leave to Reply (Sept. 13, 1996); (CANINECNP] Reply to NRC
Staff's Response in Suppon ofYAEC's Motion for Summary Disposition (Sept. \3, 1996); [CANINECNP] Reply
Statement of Material Facts in Dispute (Sept. 13, 1996) [hereinafter CANINECNP Reply Disputed Facts]; Reply
Affidavit of Marvin Resnikoff, Ph.D. (Sept. 12, 1996) [hereinafter Resnikoff Reply Affidavit].
As part of their September 13, 1996 filings, the Intervenors assened the Staff's September 9 response was
inappropriate under the Board's July 31, 1996 scheduling directive, which established a deadline for the Staff to
file a summary disposition motion. In providing for a Staff suITllTlllr)' disposition motion, it was not the Board's
intent to abrogate the provisions of 10 C.F.R. § 2.749(a), which indicate that any party to a proceeding can file an
answer to a summary disposition motion "supponing or opposing the motion." As such, the Staff's pleading was
appropriate.
Regarding the Intervenors' request to file a reply to the Staff's response, which the Staff opposes, Stt NRC
Staff's Opposition to Intervenors' September \3, 1996 Motion for Leave to Reply (Sept. 17, 1996), the Intervenors'
motion is not strictly in compliance with our requirement that a party seek Board approval prior to filing a reply
(other than for a YAEC or Staff reply to a summary disposition motion response). Set LBP-96-IS, 44 NRC at
41,43. Nonetheless, because the Intervenors' responsive filing is consistent with our general concern, as reflected
in the suITllTlllr)' disposition schedule, that they have an opponunity to respond to any initial Staff filing regarding
summary disposition, Stt id. at 43, we grant the CANINECNP motion.
We cannot say the same for a September 17, 1996 intervenor motion seeking leave to file what is in essence a
surreply to the Ucensee's reply to their opposition to YAEC's dispositive motion. Stt [CANINECNP] Motion for
Leave to Reply to YAEC's Reply Memorandum (SUITlITIlIr)' Disposition) (Sept. 17, 1996). As YAEC points out in
its opposition to that motion, the opponunity afforded the Ucensee and the Staff to file a reply "is not a general
absolution for all replies in the summary disposition phase of this case." Answer of [YAEC] to (CANINECNP]
Motion for Leave to Reply to YAEC's Reply Memorandum (Summary Disposition) (Sept. 18, 1996) at 2. The
Intervenors are represented by counsel who are well able to understand and follow a clear directive such as our
requirement for preapproval of replies. Under the circumstances, there being no showing of good cause for their
failure to seek preapproval, we deny Intervenors' motion for leave to file their additional reply.

(Conlinutd)
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Subsequently, after reviewing the parties' pleadings, we issued a memorandum advising them we did not intend to hold an oral argument prior to deciding
the Licensee's motion. s See Board Memorandum (Summary Disposition Oral
Argument and Location for Evidentiary Hearing) (Sept. 16, 1996) at 1 (unpublished).

II.
A.

ANALYSIS

Standards Governing Summary Disposition

Section 2.749 of title 10 of the Code of Federal Regulations, the Commission's administrative analog to Rule 56 of the Federal Rules of Civil Procedure,
authorizes a party to request, and a presiding officer to render, a decision in the
moving party's favor on any part of the matters in controversy in the proceeding.
According to section 2.749(d):
The presiding officer shall render the decision sought if the filings in the proceeding,
depositions, answers to interrogatories, and admissions on file, together with the statement
of the parties and the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a decision as a matter of law.

See also Advanced Medical Systems. Inc. (One Factory Row, Geneva, Ohio
44041), CLI-93-22, 38 NRC 98, 102 (1993).
The party filing the summary disposition motion has the burden of demonstrating the absence of any genuine issue of material fact. See id. In this regard,
section 2.749(a) requires that the moving party include a statement of material
facts about which there is no genuine issue to be heard. In contrast, the opposing party must append to its response a statement of material facts about
which there exists a genuine issue to be heard. If the responding party does not
adequately controvert material facts set forth in the motion, the party faces the
possibility that those facts may be deemed admitted. See 10 C.F.R. § 2.749(a).
If, however, the evidence before the Board does not establish the abl>ence of a
genuine issue of material fact, then the motion must be denied even if there is
no opposing evidence. See Cleveland Electric Illuminating Co. (Perry Nuclear
Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741, 753-54 (1977). Nevertheless, a party opposing a motion cannot rely on a simple denial of the movant's

In doing so. however, we note that. even if we were to accept the Intervenors' filing. nothing in it would
change the result we reach here. In fact. as it might be pertinent to our decision here. it appears to reHcet no more
than a rephrasing of earlier arguments without the addition of relevant new information or perspective.
S The Commonwealth of Massachusetu also has participated in the proceeding as an interested governmental entity
pursuant to 10 C.F.R. § 2.7IS(c). The Commonwealth did not maJce any substantive submissions in connection
with the Ucenscc's summary disposition motion.
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material facts, but must set forth specific facts showing there is a genuine issue
of material fact. See 10 C.F.R. § 2.749(b).

B.

The Parties' Arguments

As the discussion above suggests, the cardinal focus of our inquiry here
is whether there are material factual issues in genuine dispute relative to the
size of the modified DECON option dose as it is used in computing the Yankee Rowe DECON/SAFSTOR differential for comparison with the GElS DECON/SAFSTOR differential "envelope." In support of its dispositive motion,
YAEC asserts that the appropriate inquiry concerns two matters: (1) the relevant occupational exposures incurred to date for decommissioning; and (2)
the "correct" estimate of the occupational exposure that will be incurred completing Yankee Rowe decommissioning. Regarding the "to date" occupational
exposures, YAEC declares that the figure through mid-June 1996 is 440 personrem. For the "to go" occupational dose estimate, YAEC maintains the appropriate figure is a total exposure of 140 person-rem, the correctness of which
can be accepted with a high degree of confidence based on YAEC's experience with providing estimates. See YAEC Summary Disposition Memorandum
at 19; YAEC Supplemental Memorandum at 3-7; see a/so YAEC Uncontested
Facts at 11-12. As support for these assertions, YAEC provides affidavits from
Russell A. Mellor, the decommissioning manager for the Yankee Rowe facility,
that describe the current status of decommissioning, the history of occupational
exposure estimates for Yankee Rowe decommissioning, the methodology used
in accumulating actual exposures and estimating future exposures, and reasons
why YAEC's estimates are reasonably accurate and conservative. See Mellor
Summary Disposition Affidavit at 2-6; Mellor Supplemental Affidavit at 2-15;
see also YAEC Uncontested Facts at 2-8.
In addition, YAEC asserts that the "proportionality" theory that was the basis
for the Intervenors' admitted contention is neither a valid nor reliable way to
estimate future exposures because it fails to account for a variety of factors
affecting exposure rates, including the nature of the task to be performed, the
number of people engaged in the work and their experience level, and the
radiation shielding employed. As support for this proposition, YAEC relies
upon both the discussion in one of Mr. Mellor's affidavits and a separate
affidavit from Dr. Dade W. Moeller. See Mellor Supplemental Affidavit at
15-18; Moeller Affidavit at 3-10; see also YAEC Uncontested Facts at 9. In
particular, Dr. Moeller gives a detailed analysis of the specific factors that
affect occupational radiation doses and provides examples of Yankee Rowe
decommissioning activities that run contrary to the Intervenors' "proportionality"
theory, including steam generator and irradiated hardware liner removal.
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Based on this information, about which YAEC asserts there is no genuine
issue to be heard, YAEC declares that even if the SAFSTOR exposure for Yankee Rowe is assumed to be zero (rather than the GElS SAFSTOR estimated
exposure of 333 person-rem) the differential between total Yankee Rowe DECON exposures of 580 person-rem and SAFSTOR would fall well within the
GElS 900 person-rem differential that is the "envelope" for this proceeding. As
a consequence, YAEC asserts that it is entitled to summary disposition in its
favor relative to the CANINECNP contention. See YAEC Supplemental Memorandum at 11-12.
In its September 9 response supporting YAEC's dispositive motion, the
Staff declares its essential agreement with the main points made by YAEC.
The Staff states that, in comparison with the occupational exposure figure of
457 person-rem for all facility activities set forth in NRC inspection reports
through April 1996, the YAEC "to date" figure of 440 person-rem occupational
exposure for decommissioning activities is reasonable. The Staff also asserts
that the methodology described by YAEC for reaching its "to go" figure of 140
person-rem is acceptable because it comports with industry practice; previously
projected doses for now-completed dismantlement activities were consistent with
doses actually accrued; remaining work is similar to work already completed;
and Licensee personnel can be expected to avoid unexpected doses because they
know the facility. See Staff Response at 5-9. In support of these assertions, the
Staff provides the affidavits of NRC senior health physicist Charles A. Willis
and Morton B. Fairtile, the senior project manager in charge of Staff review of
Yankee Rowe decommissioning. See Willis Affidavit at 2-3; Fairtile Affidavit
at 2-4.
Moreover, on the issue of the Intervenors' "proportionality" theory, agreeing
with the criticisms leveled by YAEC affiant MoeIler, the Staff (relying on its
affiant Willis) likewise finds this concept invalid. Although recognizing that
some direct relationship between the level of radioactivity (curies) and the
absorbed dose (person-rem) could exist, the Staff rejects Intervenors' theory
because ultimately it fails to account for the various job-specific factors that will
affect occupational dose, including worker time in the radiation field, distance
from the source, and shielding. See Staff Response at 9-11; Willis Affidavit at
3-4. The Staff concludes that because the Licensee's factual showing clearly
establishes its DECON option faIls within the 900 person-rem GElS "envelope,"
the Licensee is entitled to a decision in its favor on the Intervenors' contention.
In their September 10, 1996 response to YAEC's dispositive motion, Intervenors CAN and NECNP oppose the Licensee's summary disposition request, asserting that they estimate the expected DECON dose should be at least
1184 person-rem, making the differential between YAEC's modified DECON
option and the SAFSTOR option at least 1000 person-rem, a figure well outside the GElS 900 person-rem "envelope." See CANINECNP Opposition at 2;

94

CANINECNP Disputed Facts at 1-2. In reaching this conclusion, they describe
a series of flaws in the YAEC analysis by which the Licensee has incorrectly
measured, underestimated, or failed to support its dose estimates. These items of
Intervenor criticism, which are drawn from a supporting affidavit of Dr. Marvin
Resnikoff, can be summarized as follows:
1.

In assessing thermoluminiscent dosimeter (TLO) readings, YAEC failed to make
appropriate corrections for background radiation in determining which workers incurred
"no measurable exposures," thereby underestimating doses by at least 2S person-rem.

2.

YAEC ignores a full year of decommissioning work that took place in 1992, which
included unloading irradiated fuel and control rods from the reactor, cutting and
shipping the control rods to the Barnwell, South Carolina radioactive waste disposal
site, and conducting a detailed reactor radiation survey, thereby underreporting doses
by 94 person-rem.

3.

YAEC did not count exposures incurred during "operation and maintenance" (O&M)
activities as decommissioning doses, as was done under the "continuing care" category
in the GElS for the SAFSTOR option, thereby underreporting occupational exposures
by some 34 person-rem.

4.

YAEC has not provided enough information regarding the "to go" activities described
in its pleadings - in particular those in the categories of "Etc." and "Miscellaneous"
- to determine whether the dose it estimates for those activities is appropriate.

S. YAEC's reliance on a 1993 dose estimate as a harbinger of the accuracy and
conservatism of its recent "to go" estimate is unsupported because (a) most of the
activities involved are incomplete or not started or were already well under way
when the estimate was made; (b) YAEC has not supported its statement that the
level of uncertainty is reduced by experience, given its failure outlined in paragraph
4 above to provide sufficient information; (c) YAEC's reliance on cobalt-60 decay
as a measure of its conservatism is misplaced in that it fails to account for other
radioactive contaminants with longer half-lives; and (d) the accuracy of its predictions
for upcoming projects is suspect given the long-term or otherwise unanalyzed nature
of those projects, such as concrete decontamination.
6.

Rather than YAEC's figure of 140 person-rem "to go," it is reasonable to assume a
"to go" figure of 400 person-rem over the next 21/2 years needed to complete "to go"
decommissioning, given (a) decommissioning occupational exposures over the past
several years have been on the order of 160 person-rem per year; and (b) the nature
of the remaining projects, such as concrete decontamination.

7.

YAEC has not adequately considered inhalation doses in that (a) all radionuclides were
not included in its calculations; (b) radionuclide decay and biological half-lives were
not calculated correctly; and (c) "hot particle" dose inhalation was not accounted for,
resulting in a dose underestimation of at least 7 person-rem.

8.

YAEC has entirely failed to account for doses incurred in the offsite processing of
contaminated waste, which can reasonably be estimated to add 41 person-rem to
occupational doses.
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9.

YAEC erred by using the outdated WASH-1238 model to arrive lit an original estimated
transportlltion dose of 41 person-rem (34 person·rem to truckers/rail workers, 7 personrem to the public) rather than using the modem RADTRAN model that would result
in an estimated dose of 103 person·rem (9 person-rem to truckers/rail workers and 94
person-rem to the public).

10.

YAEC has underestimated total public exposures due to airborne effluent emissions,
although by how much is unclear beclluse YAEC failed to provide sufficient information
for calculations.

II.

YAEC has not made any decommissioning dose estimate for facility site soil cleanup,
which would entail unspecified additional exposures.

12. The SAFSTOR dose estimate should be based on a 186 person-rem figure given in II
1979 decommissioning study that included Yankee Rowe (NUREG-0130, Addendum
(Aug. 1979» rather than the 333 person-rem that was set forth in the 1988 GElS,
which has the effect of increasing the total DECON/SAFSTOR dose differential for
Yankee Rowe by 147 person-rem.

See CANINECNP Opposition at 3-13; CANINECNP Disputed Facts at 2-11;
Resnikoff Opposition Affidavit at 5-17,
Thereafter, in their September 17, 1996 reply to the Staff's response in
support of that motion, the Intervenors take issue with the Staff's assertion that
YAEC's estimation methods comport with industry standards, asserting that this
does not guarantee they are reliable. Among other things, the Intervenors again
declare, as they did in items 4 and 5 above, that the information provided by
YAEC is not sufficient to evaluate the reliability of its dose projections and
that the projections involved were based on actual measurements or near-term
projects. They also dispute the Staff's assertions regarding the routine nature
of future work and its similarity to already completed tasks, asserting that the
concrete decontamination and demolition work, which constitutes a significant
portion of the remaining tasks, as well as work involving soiVgroundwater
contamination and reactor vessel removal are neither like completed work nor
routine. See CANINECNP Reply Disputed Facts at 1-7; Resnikoff Reply
Affidavit at 1-3.
In its reply to the Intervenors' response, YAEC asserts initially that because
the Intervenors' 1184 person-rem estimate is below the GElS DECON estimate
of 1215, the Board need inquire no further. The Licensee also notes that if each
of the exposures for which the Intervenors specify a dose is accepted - other
than items 3, 7,8, and 9 that YAEC asserts are not applicable because they are
not within the scope of the GElS - along with their value of 186 person-rem
for SAFSTOR, the resulting differential value is still we11 within the 900 personrem "envelope." YAEC further declares that, given their failure to mention it,
the Intervenors clearly have abandoned their "proportionality" theory to focus
on the specific components that make up the "to date" and "to go" DECON
doses. See YAEC Reply at 1-3.
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Looking then to the Intervenors' specific challenges to the Licensee's "to
date" and "to go" doses, YAEC first asserts that Dr. Resnikoff's affidavit
analyzing those matters should be stricken because his credentials make it clear
he is not qualified to act as an expert witness on dosimetry, health physics, and
construction engineering, the subjects that are at issue relative to those doses.
See id. at 3-4. Further, regarding the particular items of intervenor concern
described above, YAEC declares:
I.

Regarding item 9, (a) the Intervenors' attempt to introduce public exposure
relative to transportation doses is improper because the GElS and the 900 person·
rem differential relate only to occupational exposures; and (b) contrary to the
Intervenors' assertion, YAEC did not arrive at its present estimate of 7 personrem for transportation workers (which is in line with the Intervenors' RADTRAN
estimate of 9 person-rem) by "scaling down" transportation doses to account for
the smaller size of Yankee Rowe relative to the GElS reference reactor, but rather
to account for its estimate that fewer shipments would be required for that facility.

2.

Regarding item I, (a) the Intervenors' discussion of background dose corrections
is confused about the distinction between correcting for such doses by removing
them from incurred dose measurements and correcting for exposures incurred for
TLDs while those devices are in storage and not being worn; and (b) although
permitted to do so, YAEC does not subtract background from dosimeters while in
use, thereby adding to the conservatism of its exposure figures.

3.

Regarding item 4, the Intervenors' claim that they were provided with insufficient
information to make a disciplined analysis of YAEC's "to go" analysis is incorrect
because during discovery they were given documents that gave a detailed breakdown of all the "to go" activities, including estimated ,worker hours and exposure
rates and their expert was provided an opportunity to ask any questions he wanted
about these matters.

4.

Regarding item 6, (a) the Intervenors' use of extrapolations regarding the yearly
exposure rate and the amount of time remaining to complete decommissioning
to reach the figure of 400 person-rem is entirely without basis, particularly
because, as Dr. Moeller's affidavit establishes, a "proportionality"-based argument
regarding exposures is entirely speculative; and (b) besides failing to attach
any particular person-rem value to concrete decommissioning, the Intervenors'
suggestion that concrete structure decommissioning will involve high occupational
exposures because of the use of explosives on the contaminated concrete and
the lack of any full accounting of the amount of concrete contamination at the
facility does not account for the fact that the Yankee Rowe decommissioning
plan provides for concrete structures to be decontaminated to background before
being demolished and that the decommissioning plan contains data on concrete
contamination.

S.

Regarding item II, the Intervenors' assertions that there is no site characterization
plan and that soil contamination will result in additional exposures does not account
for the site characterization data submitted with the decommissioning plan and
YAEC's conclusion, based on that data. that exposure for such activities will be
low because the radioactivity level is low.
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6.

Regarding item 7, besides the fact that the report that is the basis for the GElS
(NUREG/CR-0130 (June 1978», did not include inhalation dose figures, YAEC
asserts that inhalation doses do not matter because YAEC has counted them during
the decommissioning period. taking into account all significant radionuclides, and
found them to be an insignificant contributor to dose (0.5 person-rem).

7.

Regarding item 3, the applicable GElS table (Table 4.3-2) (a) specifically acknowledges that "custodial care," which is long-term care unique to the SAFSTOR, is
not applicable to DECON; and (b) does not include DECON-period routine O&M,
such as spent fuel pool operation or license-required routine maintenance, surveillance, and inspection.

See YAEC Reply at 4-10; Errata to Reply Memorandum of [YAEC] (Motion for
Summary Disposition) (Sept. 16. 1996) at 1; Mellor Reply Affidavit at 1-11.
In addition. YAEC asserts that in bifurcating this proceeding into an "envelope" phase and a "relief' phase. the Board has applied an incorrect legal
standard concerning the question whether the YAEC DECON option will exceed the 900 person-rem occupational exposure DECON/SAFSTOR differential
that the Commission has indicated is the general benchmark for judging the
validity of a licensee decommissioning option choice. According to YAEC. because a significant portion of the decommissioning work has been done relative
to this facility. any judgment now about whether it is appropriate to shift from
DECON to SAFSTOR should be based solely on an analysis of whether the
exposures necessary to remove the existing facility radioactivity would exceed
the 900 person-rem differential. See YAEC Reply at 10-13.
C.

Discussion

YAEC's declaration that it is entitled to a decision in its favor on the
Intervenors' admitted contention rests on its assertion that there are no genuine
material factual disputes concerning two decommissioning dose figures: (1) "to
date" occupational exposures for its modified DECON process have amounted
to 440 person-rem; and (2) occupational exposures "to go" are estimated at
140 person-rem. According to the Licensee. this amounts to a total DECON
decommissioning occupational exposure of 580 person-rem that. when compared
with the GElS figure of 333 person-rem for the SAFSTOR option. results in
a differential of approximately 250 person-rem that is well within the relevant
900 person-rem "envelope" identified by the Commission. The Intervenors. in
contrast. seek to establish that a genuine material factual dispute exists regarding
one or more of these numbers. As we have outlined above. they assert additional
dose amounts are applicable to the "to date" 440 person-rem figure (items 1. 2.
3. 7. 8. and 10) and the "to go" 140 person-rem figure (items 4. 5. 6. 9. and
11). They also maintain that the GElS SAFSTOR dose figure of 333 person-rem
should not be used for determining whether the "envelope" has been exceeded;
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rather, the Intervenors declare the appropriate number is 186 person-rem, based
on a 1979 decommissioning study that included Yankee Rowe as one of its
reference reactors.
YAEC, the Staff, and the Intervenors have presented affidavits of "expert"
witnesses in support of their contrary assertions regarding' the existence of genuine material factual disputes relative to the various additionaVrevised exposure
figures introduced by the Intervenors.9 In at least one instance, the Intervenors'
point may be well taken. Their assertion regarding the failure of the Licensee
to include exposures (41 person-rem) relating to the offsite processing of contaminated wastes (item 8) likely has merit. In other instances, their claims
apparently have no validity. For example, the additional dose (94 person-rem)
they attribute to the public in connection with waste transportation (item 9)
seemingly has no relevance here because the 900 person-rem envelope with
which we are concerned under the admitted contention is one that involves
occupational - not public - doses.1O
Ultimately, however, we need not consider each of the Intervenors' claims
regarding these purported factual disputes because, under our analysis, they
do not fulfill the requirement that they be "material" to our resolution of the
Licensee's summary disposition motion. See Anderson v. Liberty Lobby. Inc.,
477 U.S. 242, 248 (1986) (factual disputes that are "irrelevant or unnecessary"
will not preclude summary judgment). This is so because, even if (1) those items
for which the Intervenors have ascribed a dose figure are attributed to either the
Licensee's "to date" or "to go" figures as the Intervenors' assert they should
be,1I and (2) we utilize the intervenor-proffered 186 person-rem SAFSTOR
occupational dose figure, the DECON/SAFSTOR differential that would result

9 As was noted above. YAEC has challenged the credentials of the Intervenors' expert witness. Dr. Marvin
Resnikoff. to testify in a number of areas including dosimetry. health physics. and construction engineering. Su
supra p. 97. For present purposes we need not resolve that mauer because. even assuming Dr. Resnikoff has
Ihe required expertise, we find Ihal those inlervenor concerns for which his affidavils lite cited as support do nOI
creale a genuine disputed material faclual issue.
10 Although the Intervenors' original ALARA conlention (Contention A) made reference 10 public exposures.
su lBP-96-IS, 44 NRC al 18, as recast by the Board 10 reflect the substance of the Inlervenors' "new dose
argumenl." the admiued conlention clearly rei ales only 10 occupational doses because they are the basis for the
900 person-rem "envelope" now at issue. Su supra note 2.
II The Intervenors have raised several concerns aboul YAEC dose calculations or estimates without indicating
what additional exposure can be attributed to their concern. These include their assertions about the vagueness
of the Ucensee's "10 go" miscellaneous category (item 4); uncertainty over the validity of past YAEC estimates
(item S); uncertainty over concrete contamination (items S and 6); failure to account for "hot particles" (item
7(c»; underestimation of total public airborne effluent emission exposures (item 10); and uncertainty over soil
cleanup (item II). In the context of the admiued contention. in which we are called upon to consider whether the
total Yankee Rowe DECON exposure falls within a specified envelope. this failure to provide any estimate of the
exposures involved essentially renders these concerns immaterial.
Given this flaw, which in many instances seems rooted in the adequacy of Intervenors' discovery efforts. su
infra p. 101, these mauers could be rejected out of hand. We nonetheless do deal with the first three of these
( Continu~d)
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with the inclusion of those exposure figures would not exceed the 900 personrem envelope. 12
The one factual matter that we do consider because it is potentially "material"
is the Intervenors' assertion that the Licensee's "to go" figure should be 400
person-rem rather than the 140 person-rem projected by YAEC, a difference
of 260 person-rem. In contesting the 140 person-rem figure,u the Intervenors
have asserted that disputed material factual issues exist concerning that figure
in that (1) because of the general description of the delineated activities and
a separate category of "etc." or "miscellaneous" activities, they do not have
enough information regarding the "to go" activities to affirm the reasonableness
of the YAEC estimate (item 4); (2) YAEC estimation methodology is suspect
(item 5); and (3) recognizing that yearly exposure rate for the prior years in
which decommissioning has been conducted has been approximately 160 personrem, it is "reasonable to assume" that rate will obtain for the 2112 years that they
assert remain to complete the balance of the project (item 6). We look to each
of these asserted genuine material factual disputes in tum.
The agency's rules of practice in 10 C.F.R. § 2.749(c) provide:
Should it appear from the affidavits of a party opposing the motion that he cannot,
for reasons stated, present by affidavit facts essential to justify his opposition, the presiding

concerns below in the context of our discussion of the validity the Intervenors' argument that the YAEC "to go"
dose estimate is deficient and should be 400 person-rem. S~~ infra pp. 100-03. As to the others, even putting
aside the fact that the purported underestimation of public airborne efftuent exposures seemingly is not relevant
because Ihe concern here is with occupalional exposures, U~ supra nOle 10 and accompanying lexl, we nOle
that Ihere is no sufficiently probative evidence that this item or the "hot particle" or soil contamination concerns,
even if accepted, would make any significant contribution to total DECON exposures. Su Anti~rson, 4n U.S. al
249 (evidence thaI is "merely colorable" or is "nol significantly probative" will not preclude summary jUdgment).
Compar~ Mellor Supplemental Affidavit al 10-11 anti Mellor Reply Affidavit at 8-11 with Resnikoff Opposilion
Affidavit at 11-12, 15·17 anti Resnikoff Reply Affidavit at 2.
12 The following Board·constructed table illustrates this point:
Yankee Rowe '70 Date" Exposures
Yankee Rowe '70 Go" Estimated Exposures
Background Underestimation (item I)
1992 "DECON" Exposures (item 2)
Operation and Maintenance (item 3)
Inhalation Doses (item 7)
Offsite Waste Processing (item 8)
Transportation Exposures (item 9)

440 person·rem
140 person·rem
25 person-rem
94 person·rem
34 person-rem
7 person-rem
41 person-rem
96 person-rem

Yankee Rowe DECON Total Exposures

8n person-rem

Yankee Rowe SAFSTOR Estimate

186 person-rem

Yankee Rowe DECONISAFSTOR Differential

691 person-rem

J3 Although YAEC gives a "to go" estimate of 140 person-rem, in referring 10 Ihis estimate Ihe Intervenors use a
figure of91 person-rem. S~~. ~.g., ResnikoffOpposition Affidavit at 19. This apparently is taken from a subtotal
figure given on a table supplied by Mr. Mellor 10 explain the nature of the Ucensee's "to go" estimate. Su Mellor
Supplemental Affidavit, exh. 2. We are unable to discern the Intervenors' basis for using the lower figure, and
thus utilize the higher, 140 person-rem figure supported by the Ucensee.
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officer may refuse the application for summary decision or may order a continuance to permit
affidavits to be obtruned or make such other order as is appropriate . . . .

In this instance, the Intervenors' assertions about a lack of information regarding
activity descriptions and a "miscellaneous" activities category generally would
be the type of argument made to support obtaining discovery. The problem is
that, consistent with their previous concerns about their need for information
to respond to the YAEC summary disposition motion, see LBP-96-15, 44 NRC
at 38-39, they already have been given the opportunity to conduct discovery
regarding their contention.
The Intervenors complain about a lack of detail in the description in Mr.
Mellor's July 10, 1996 affidavit, which indicated that the 140 person-rem "to
go" figure was a "[p]rojection to compile all remaining decommissioning activities (e.g., reactor vessel removal, lower neutron shield tank removal, activated
concrete removal, decontamination of buildings, etc.)." Mellor Summary Disposition Affidavit at 11 n.1. They, however, had an opportunity to take discovery
to find out the exact nature of those items. They did not submit a motion to
compel or any other complaint about the discovery information provided by
YAEC. Consequently, we have no cause to believe the Intervenors were denied
any information they requested regarding the nature of the remaining "to go"
activities. Having apparently failed fully to utilize the discovery afforded them,
they cannot now interpose that shortcoming as the basis for a genuine material
factual dispute. 14
Regarding the question of the YAEC estimation method as it reflects on the
viability of its "to go" estimate, as we noted above, the Licensee has provided
an extensive narrative discussion of the history of its decommissioning dose
estimation efforts, including the first estimate made by TLG Engineering, Inc.,
in 1992, a 1993 estimate prepared by YAEC itself, and the 1996 estimate that
is the basis for the current "to go" estimate of 140 person-rem. See Mellor
Summary Disposition Affidavit at 3-5; Mellor Supplemental Affidavit at 48. Additionally, YAEC sets forth a detailed explanation of the methodology,
i.e, engineering analysis, used in arriving at those estimates, which the Staff
finds acceptable. See Mellor Summary Disposition Affidavit at 2-3; Mellor
Supplemental Affidavit at 13-15; Willis Affidavit at 2-3; Fairtile Affidavit at
2-3. In this regard, the Licensee describes a number of phenomena that provide
confidence in its exposure estimates. These include (a) radioactive isotope decay
from cobalt-60 that results in a 13% dose field reduction per year; (b) radioactive
source term removal procedure, which results in dose rates diminishing because

14 The particular "miscellaneous" category that is the subject of lhis Intervenor concern. su Mellor Supplemental
Affidavit. em. 2. accounts for only 14 person·rem. an amount that. even if doubled or tripled. would make no
material contribution to the occupational dose differential at issue here.
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more contaminated components are removed first; and (c) integration of "lessons
learned."
Finally, YAEC has provided supporting documentation (which it declares was
provided to the Intervenors during discovery) that outlines in detail the various
activities that make up its "to go" estimate. This documentation includes figures
showing the estimate of exposure hours to perform each activity, the effective
dose rate in the work area, and the estimated person-rem dose for the activity, the
components needed to arrive at an estimate of worker exposure for the various
activities. See Mellor Supplemental Affidavit, exh. 6, attach. 2 (Memorandum
RP-96-19); see also id" exh. 4 (Memorandum YSM-96-20).1S
In the face of this information, the Intervenors declare that there are several
disputed material factual issues regarding the validity of the YAEC estimates.
See CANINECNP Disputed Facts at 4-8; CANINECNP Reply Disputed Facts at
2-7. Based on our review of the parties' filings, however, the only one of these
that apparently would have any real significance relative to the validity of the
YAEC estimates is the Intervenors' concern about concrete contamination. See
CANINECNP Reply Disputed Facts at 3-4 ("significant portion of the remaining
work" involves demolition and other activities associated with contaminated
concrete).
According to the Intervenors, the "reasonableness" of the YAEC estimate is
suspect because concrete decommissioning will be "dirty" and the extent of concrete contamination is unknown, meaning that, notwithstanding the general decline in the facility's radioactive inventory, this activity could cause unaccountedfor exposures. See CANINECNP Disputed Facts at 7; CANINECNP Reply
Disputed Facts at 4; Resnikoff Opposition Affidavit at 9; Resnikoff Reply Affidavit at 2. In fact, as is reflected in the Yankee Rowe decommissioning plan,
the Licensee has made efforts to survey and account for the extent of concrete contamination. See Yankee Atomic Electric Company, Yankee Nuclear
Power Station Decommissioning Plan at 3.1-7 to -8, Tables 3.1-5 to -7 (rev.
0.0 Dec. 1993) [hereinafter Decommissioning Plan]; see also Mellor Supplemental Affidavit, exh. 6, attach. 2 (exposure estimates for activities including
"concrete/steel decon," "[vapor container (vc)] concrete/steel decon" below and
above charging floor, and "vc activated concrete removal"). Further, although
the Intervenors postulate a "dirty" concrete decommissioning process based, at
least in part, on the use of "explosives," the plan indicates that (1) explosives
are not to be used in decommissioning; (2) structures generally are to be decontaminated before they are taken down; and (3) if coatings and hand wiping
will not stabilize surface contamination, then airborne contamination control
and waste processing systems will be used to control contamination releases.
IS So there is no confusion regarding our citations to the record, we note that the Mellor Supplemental Affidavit
contains six exhibits. some of which. in turn. include attachments labeled as "exhibit."

102

See Decommissioning Plan at 1.2-4, 2.3-10, 2.3-12 to -13; see also 1 Yankee
Atomic Electric Company, Final Safety Analysis Report, Yankee Nuclear Power
Station, Rowe, Massachusetts at 10,200-7,200-9 to -to (rev. June 1995). In the
latter instance, any water from surface washing methods will be collected and
processed in the plant liquid waste processing system, while contaminates from
methods that will result in airborne particulate matter will be controlled using
vacuum removal with high efficiency particulate air (HEPA) filtration systems.
See id. In this light, the Intervenors' bald assertion that concrete decontamination will provide an unspecified level of exposure is simply conjecture that, even
when supported by an expert, will not establish a genuine material factual dispute. See United States v. Various Slot Machines on Guam, 658 F.2d 697, 700
(9th Cir. 1981) (in the context of a summary judgment motion, an expert must
back up his opinion with specific facts); see also McGlinchy v. Shell Chemical
Co., 845 F.2d 802, 807 (9th Cir. 1988) (expert's study based on "unsupported
assumptions and unsound extrapolation" cannot be used to support summary
judgment motion).
Finally, wholly inadequate to establish a material factual dispute is the
Intervenors' assertion that it is "reasonable to assume" a 400 person-rem "to
go" figure based on an "average" yearly 160 person-rem exposure rate over
the purported 2lh-year duration of the project. Resnikoff Opposition Affidavit
at 9. Initially, this assertion suffers from the problem that it is based on a
"rough estimate" that once resumed, "it is reasonable to expect" completion
of "to go" decommissioning will take more than twice as long as the 1 year
the Licensee has estimated. [d. In support of its I-year estimate, YAEC cites
its decommissioning plan schedule (Table 2.3-5) indicating that approximately
1112 years are required for dismantlement period activities, in conjunction with
a decommissioning completion percentage of 60%. See Mellor Reply Affidavit
at 7. The Intervenors proffer their completion schedule based on the assertion
that decommissioning activities can be expected to proceed at the same pace
as has been achieved since 1993, without offering any reason this is so (other
than it is "reasonable") or why the Licensee's proposed schedule is deficient. In
this context, the Intervenors again have provided nothing more than speculation,
which is not sufficient to establish a genuine material factual dispute.
Even more troubling, however, is the fact that at its core their 400 personrem "to go" dose argument is merely a variant of their "proportionality"
theory that the recently filed Licensee and Staff analyses have thoroughly
discredited and the Intervenors have made no attempt to defend. As YAEC and
the Staff made clear in their summary disposition submissions, a reasonably
accurate collective dose assessment cannot be done by simply assuming that
there is a proportionality between the occupational exposure rate resulting
from facility cleanup activities for a particular level of radioactivity and the
exposure rate likely to accrue in decommissioning any additional radioactive
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inventory. Instead, a reasonably accurate dose assessment requires consideration
of a number of factors, including component characteristics (e.g., location, size
and shape, shielding, and complexity); exposure conditions (e.g., internal or
external); chemical and physical nature of the radionuclide and its quantity;
radionuclide decay mode and emission energy; and decommissioning operation
phase. See Mellor Supplemental Affidavit at 16-18; Moeller Affidavit at 3-10;
Willis Affidavit at 3-4.
The Intervenors now would have us ignore all these factors and make
the simplistic assumption that the "to date" decommissioning activities are
essentially identical to the remaining decommissioning activities so as to provide
the same yearly 160 person-rem exposure rate during the time needed to
complete "to go" decommissioning. 16 In the face of the uncontroverted evidence
now before us demonstrating that because the "proportionality" theory fails to
account for these factors, it lacks any reasonable scientific basis for establishing a
"to go" figure, we are unwilling to do so. We thus conclude that the Intervenors'
"average annual dose" variation on this theme, which incorporates the same
analytical shortcomings as their proportionality "theory," does not create a
genuine material factual dispute about the validity of the Licensee's "to go"
estimate.
As we noted above, in light of the Licensee's showing regarding the validity
of its "to date" and "to go" DECON dose figures, even accepting the other occupational dose estimate revisions proffered by the Intervenors, see supra note
12, unless the Intervenors can establish a genuine material factual issue relative
to their assertion that the "to go" dose estimate for Yankee Rowe decommissioning should be in the neighborhood of 400 person-rem, the Licensee would
be entitled to summary disposition in its favor on the substance of their contention. Because the Intervenors have not done so, we grant YAEC's dispositive
motion. 11
HI.

CONCLUSION

In connection with their challenges to the Licensee's "to go" decommissioning dose estimate for Yankee Rowe as described in items 3, 4, and 5 above,
the Intervenors have failed to show a genuine issue as to any material fact that

16 Although we need not resolve the maller, YAEC asserts that the average annual dose between 1993 and 1996
(apparently without counting doses for the year 1992 the Intervenors otherwise maintain should be included in the
total dose figures) is, in fact. 130 person·rem rather than the Intervenor.proffered 160 person·rem average dose
firre, an amount that approximates the highest annual dose during that period. Su Mellor Reply Affidavit at 7.
1 Putting aside the question of the propriety of waiting until a reply pleading to challenge the Board's ruling on
the applicable legal framework for this proceeding, because we find in the Ucensee's favor on the "envelope"
phase of this proceeding as it was outlined in our July 31, 1996 memorandum and order, we need not consider
YAEC's arguments regarding the validity of that Board determination.
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would require an evidentiary hearing regarding the Licensee's factual demonstration that occupational exposures from its modified DEC ON plan fall within
the applicable 900 person-rem "envelope." Because those items present the
only disputed factual matters that potentially are material to the Intervenors'
contention at issue in this proceeding, we conclude that, as a matter of law,
Licensee YAEC is entitled to a decision in its favor regarding the merits of that
contention.
For the foregoing reasons, it is, this twenty-seventh day of September 1996,
ORDERED that
1. The September 13, 1996 request of CANINECNP for leave to file a
reply to the Staff's September 9, 1996 response in support ofYAEC's summary
disposition motion is granted.
2. The September 17, 1996 request of CANINECNP for leave to file a
reply to YAEC's September 13, 1996 reply is denied; provided, however, that
the September 17, 1996 pleading entitled "[CANINECNP] Reply to YAEC's
Reply Memorandum (Summary Disposition)" and the accompanying "Second
Reply Affidavit of Marvin Resnikoff, Ph.D." shall remain lodged in the docket
of this proceeding.
3. The July 10, 1996 "conditional" summary disposition motion of YAEC,
as renewed in its supplemental filing of September 3, 1996, is granted and, for
the reasons given in this memorandum and order, a decision regarding the merits
of the Intervenors' admitted contention is rendered in favor of YAEC.
4. As the determination rendered herein terminates this proceeding before
the Board, pursuant to 10 C.F.R. § 2.786, within 15 days after service of
this Memorandum and Order a party may file a petition for review with the
Commission on the grounds specified in section 2.786(b)(4).
5. In accord with the Commission's ruling regarding a stay pending appeal
from the Board's determination in LBP-96-2, 43 NRC 61 (1996), see CLI-96-5,
43 NRC 53, 59-60 (1996),18 any effectiveness of this Memorandum and Order
is stayed up through and including Wednesdll)~ October 9, 1996. to provide the
18Yesterday. the Intervenors filed a motion asking that. if we granted YAEC's summary disposition motion. we
enter a 3-day "housekeeping" stay to pennitthem to file a stay request with the Commission. SU [CANINECNP)
Motion for Housekeeping Stay (Sept. 26, 1996) at I. YAEC today has filed a pleading opposing the Intervenors'
requesl on the ground that, having made no anempt 10 demonstrate compliance with the standards set forth in 10
C.F.R. § 2.788, the Intervenors' only basis for a stay is their apparent assumption there is some right to a stay
pending appeal. Stt Response of [YAEC) 10 Motion for "Housekeeping Stay" (Sept. 27,1996) at 2. For its part,
the Staff has no objection to the Intervenors' stay request. Su NRC Staff's Response to Intervenors' September
26, 1996 Motion for Housekeeping Stay (Sept. 27, 1996) at I.
We enter the stay above not at the request of the Intervenors, but in conformance with the Commission's
previous rulings relative to this proceeding. Moreover, in entering this stay, we do so with the expectation that the
Intervenors will indeed file their stay request with the Commission on September 30, 1996, as they represented in
their September 26 pleading, so that the period we provide gives a reasonable amount of time for responses and
a Commission detennination regarding their motion.
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parties with an opportunity to seek from the Commission any appropriate stay
pending review,l9
THE ATOMIC SAFElY AND
LICENSING BOARD
G. Paul Bollwerk. III. Chairman
ADMINISTRATIVE JUDGE
Jerry R. Kline
ADMINISTRATIVE JUDGE
Thomas S. Elleman
ADMINISTRATIVE JUDGE
Rockville. Maryland
September 27. 1996

19Copies of this Memorandum and Order have been sent this date to counsel for YAEC by Internet E·mail
transmission. to counsel for CANINECNP and the Commonwealth of Massachusetts by facsimile transmission.
and to Staff counsel by E·mailtransmission through the agency's wide area network.
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In the Matter of
LOUISIANA ENERGY SERVICES, L.P.
(Claiborne Enrichment Center)

October 2, 1996

The Commission considers a petition for review of an Atomic Safety and
Licensing Board Partial Initial Decision, LBP-96-7, 43 NRC 142 (1996). The
Petitioner requested review of only that section in the decision that resolved all
contentions on emergency planning in favor of the Applicant. The Commission grants the petition for review in part and denies the petition in part. The
Commission grants the petition only on a single issue: whether the Applicant's
emergency plan clearly describes the intended role and training of the Applicant's onsite fire brigade. Finding that the Applicant has adequately clarified
the role of the onsite fire brigade, the Commission finds no need to remand this
question to the Board. The Commission orders that appropriate revisions be
made to the Safety Analysis Report (SAR) and Safety Evaluation Report (SER)
to reflect the clarified understanding of the onsite fire brigade's role.

EMERGENCY PLANNING:

PREDICTIVE FINDINGS

Established NRC practice permits the licensing board, where appropriate,
both to refer minor safety matters to the NRC Staff for posthearing resolution,
and to make predictive findings on emergency planning that will be subject
to posthearing verification. But only those matters not material to the basic
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findings necessary for issuance of a license may be referred to the NRC Staff
for posthearing resolution - e.g., minor procedural or verification questions.

ORDER
The Commission has before it a petition for review of the Atomic Safety
and Licensing Board's Partial Initial Decision, LBP-96-7, 43 NRC 142 (1996),
filed by the Intervenor, Citizens Against Nuclear Trash (CANT). CANT seeks
Commission review of the portion of the Board's decision resolving all contentions on emergency planning in favor of the Applicant. The NRC Staff and
the Applicant, Louisiana Energy Services (LES), oppose CANT's petition for
review.
We deny the petition except for a single issue: Did the Licensing Board err
when, after raising a question whether the Applicant's emergency plan clearly
describes the intended role and training of the Applicant's onsite fire brigade,
it left the question for posthearing resolution by the NRC Staff?1 We hold that
the Board should not have left the fire brigade question undecided, but find that
any ambiguity about thdntended role and training of the onsite brigade now
has been resolved by the Applicant in its answer to CANT's petition for review.
We direct the Applicant to amend its emergency plan accordingly. No further
review or relief is necessary.
With respect to emergency planning it is "established NRC practice that,
where appropriate, the Licensing Board may refer minor safety matters not
pertinent to its basic findings to the NRC Staff for posthearing resolution, and
may make predictive findings regarding emergency planning that are subject to
posthearing verification." Commonwealth of Massachusetts v. NRC, 924 F.2d
311, 331 (D.C. Cir. 1991), cert. denied, 502 U.S. 899 (internal quotation and
citation omitted). But only matters not material to the basic findings necessary
for issuance of a license may be referred to the NRC Staff for posthearing
resolution - e.g., minor procedural or verification questions. See Consolidated
Edison Co. of New York (Indian Point, Unit 2), CLI-74-23, 7 AEC 947, 951-52
(1974). Accord, Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-836, 23 NRC 479, 494 (1986). "[T]he 'posthearing' approach
should be employed sparingly and only in clear cases." Indian Point, 7 AEC at
952.
Here, the Board found (apparently sua sponte) that testimony by the Applicant's expert, Peter G. LeRoy, "appears to contradict" the written description
I CANT raises several other Issues in its petition. largely related to compliance with Regulatory Guides (as opposed
to compliance with regulations themselves). None of these issues meets the srandards for review set out in 10
C.F.R. § 2.786(b).
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of the role of the onsite fire brigade contained in two documents, the Safety
Analysis Report (SAR) and Safety Evaluation Report (SER). See 43 NRC at
161. The SAR and SER describe the onsite brigade as a "supplement" to the
local fire department, while the expert viewed the on site brigade as principally
responsible for some types of fires, with the local fire department a mere "backup." ld. The Board referred this "ambiguity" to the NRC Staff and directed
that, if necessary, the emergency plan, SAR, and SER be amended to reflect the
actual intended role of the onsite brigade. The Board also directed the Staff to
"ensure that the size and training of the brigade are sufficient to meet such a
differing role." ld.
'By referring the role of the onsite fire brigade to the NRC Staff, the
Board implicitly treated it as a minor matter. On the other hand, the Board
characterized the fire brigade's role as "important" and stated that it was
"troubled" by the ambiguity introduced by the expert's testimony. 43 NRC
at 161. The issue is "important," according to the Board, "because the intended
role of the on site fire brigade may affect the number of fire brigade members
needed and the kind of training the brigade should receive." ld. (emphasis
added).
The fire brigade's role also appears material to the Board's basic emergency
planning findings. The Board stated that LES must demonstrate that its
emergency plan meets the requirements of NRC regulations. 43 NRC at 145.
The Board went on to find that the Applicant'S emergency plan complies with
the regulatory requirements to provide a "brief description of the responsibilities
of licensee personnel should an accident occur" and "a brief description of. . .
the training that the licensee will provide workers on how to respond to an
emergency." See 43 NRC at 156-58 (citing 10 C.F.R. §§ 40.31G)(vii) and (x),
70.22(i)(3)(vii) and (x». This finding provided, in part, the underpinning for
the Board's ultimate conclusion that "the CEC [Claiborne Enrichment Center]
emergency plan complies with the Commission's emergency plan regulations."
43 NRC at 165.
In these circumstances, the Board itself ought to have resolved any question
about the fire brigade's role as part of its review of the CEC emergency plan.
Under our case law, which as we explained above reserves the posthearing
remedial device for "minor" matters, the Board should not have referred an
"important" issue material to licensing to the NRC Staff for later resolution
outside the adjudicatory process.
With the case in its current posture, however, we need not remand the fire
. brigade issue to the Board. The Applicant's answer to CANT's petition for
review now has clarified any ambiguity in the intended role and training of the
onsite brigade:
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The SAR for the CEC accurately describes the respective roles of the onsite fire brigade
and the local fire department in the event of II fire at the CEC. As stated in the SAR, "[t]he
intent of the facility fire brigade is to be a first response effort designed to supplement the
local fire department for fires at the plant and not to replace the local fire fighters." App. Ex.
I(a) § 11.3.1.1.2. Similarly, SAR Section 4.4.4 provides that the fire brigade will be trained
to respond to fires and contain fire damage and that the local fire department is available "if
assistance is needed."
These statements are entirely consistent with Mr. leRoy's testimony that in the event of
Il particular scenario involving a storage yard fire, for which there is little likelihood that
off-site fire fighting capability will be required, "the off-site fire fighting capability will be
relied upon as II backup to on-site fire fighting capabilities." Leroy at 19 fol. Tr. 40. The
onsite brigade, being present at the site, would provide the "first response effort" but would
not replace local fire fighters who would fight Il fire (if not already extinguished) upon their
arrival. As the SER plainly states, "[t]he [onsite fire fighting] brigade members are trained
and equipped to respond to fire emergencies and contain fire damage until offsite help from
a neighboring fire department arrives." SER at 4-33.

See Answer of Applicant LES in Opposition to Intervenor's Petition for Review
(May 31, 1996) at 6.
We hold the Applicant bound by this description of the onsite brigade's role
- which we understand to describe a "first response" but ultimately secondary
role for the brigade except in instances where (as in some storage yard fires)
it is able to extinguish the fire prior to arrival of the local fire department. We
direct the Applicant to amend its emergency plan and its SAR to unambiguously
reflect this understanding. Similarly, we direct the NRC Staff to revise its SER
to include an accurate description of the on site fire brigade's clarified role.
That leaves only the question whether the emergency plan, incorporating the
clarified role of the onsite fire brigade, satisfies NRC requirements. We find
it does. Our rules require but a "brief description" of the "responsibilities"
of the Licensee's emergency personnel and of its "training" program. See 10
C.F.R. § 70.22(i)(3)(vii) and (x). In this Decision we already have ordered
revisions in emergency planning documents to clarify the onsite brigade's
responsibilities. And an expert witness, Mr. LeRoy, has provided testimony
affirming the capability and training of the onsite brigade in its clarified role.
See, e.g., Tr. 173 and pp. 28-29 fol. Tr. 40. In addition, the Licensing Board
has approved the emergency planning documents' description of training as a
general matter. See 43 NRC at 158. Our inspection of those documents confirms
the adequacy of the existing "brief description" of training, even as applied to
the onsite brigade's clarified role. 2

2 Of course, if we have overlooked any record evidence in resolving this petition for review, CANT is free to call
it to our attention in a petition for reconsideration. Su 10 C.F.R. § 2.771. It was the Ucensing Board on its own,
rather than CANT, that first identified the apparent ambiguity in the record on the onsite brigade" role. St" 43
NRC at 161.
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We accordingly grant the petition for review in part and deny it in part and
direct that the emergency plan, the SAR, and the SER be amended in accordance
with this opinion.
IT IS SO ORDERED.
For the Commission
JOHN C. HOYLE
Secretary of the Commission
Dated at Rockville, Maryland,
this 2d day of October 1996.
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The Atomic Safety and Licensing Board issued a decision and order granting
Yankee Atomic Electric Company's Motion for Summary Disposition in this
decommissioning proceeding. LBP-96-18, 44 NRC 86 (1996). The Intervenors
(Citizens Awareness Network and New England Coalition on Nuclear Pollution)
filed with the Commission a Petition for Review of LBP-96-18 and also sought to
stay the effectiveness of LBP-96-18 pending Commission consideration of their
Petition for Review. The Commission concludes that the Intervenors' Petition
for Review raises no substantial questions calling for Commission review of
the Board's grant of summary disposition, and therefore denies the Petition for
Review and dismisses the Stay Motion as moot. However, the Commission
imposes an administrative stay to permit a reviewing court to consider in an
orderly way any request for judicial stay that the Intervenors may file.

ORDER
On September 27, 1996, the Atomic Safety and Licensing Board issued a decision and order granting Yankee Atomic Electric Company's ("YAEC") Motion
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for Summary Disposition in this decommissioning proceeding. LBP-96-18, 44
NRC 86 (1996). The Citizens Awareness Network and New England Coalition
on Nuclear Pollution ("Intervenors") filed a Petition for Review of LBP-96-18
and also sought to stay the effectiveness of that order pending Commission consideration of their Petition for Review. The Commission on October 2, 1996,
issued a "housekeeping stay" to permit consideration of the Petition for Review
and the Stay Motion. On October 9, 1996, the Commission entered a second
housekeeping stay, preventing YAEC from undertaking proposed "minor" decommissioning activities. Both the NRC Staff and YAEC subsequently filed
answers opposing Intervenors' petition and stay motion.
The Commission now concludes that the Petition for Review raises no
substantial questions calling for Commission review of the Board's grant of
summary disposition. See 10 C.F.R. § 2.786(b)(4). We therefore deny the
Petition for Review and dismiss the Stay Motion as moot.
We understand that Intervenors may seek judicial review of this final Commission action and, in the process, may seek a judicial stay preventing resumption of decommissioning activities by YAEC. To permit a reviewing court to
consider such a stay request in an orderly way, we will adopt a two-stage administrative stay.l First, the stay will remain in effect until seven (7) calendar days
after the issuance date of this Order. Second, if the Intervenors file a petition
for review and a motion for a judicial stay with an appropriate United States
Court of Appeals within that time, the administrative stay will automatically
be extended for an additional fourteen (14) calendar days or until the court of
appeals acts on the request for a judicial stay, whichever comes first. Cf, Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-8, 33
NRC 461, 471-72 (1991).
It is so ORDERED.
For the Commission

JOHN C. HOYLE
Secretary of the Commission
Dated at Rockville, Maryland,
this 18th day of October 1996.

1This stay temporarily keeps in effect the housekeeping stays issued by the Commission on October 2 and 9.

1996.
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The Commission considers four petitions for review of an initial Director's
decision approving certificates for compliance for the U.S. Enrichment Corporation's gaseous diffusion plants in Piketon, Ohio, and Paducah, Kentucky. For
failure to meet the requirements of 10 C.F.R. Part 76, the Commission denies
two petitions for review, and refers these petitions to the NRC Staff for review
and response. On the ground that no "good cause" was shown, the Commission
denies a request for an extension of the time period for seeking Commission
review of, and submitting comments on, the Director's decision. The Commission also denies a request that any interested party be permitted to file a petition
for review; only those parties that participated in the initial comment stage may
petition for review of the Director's decision under Part 70.

RULES OF PRACTICE:

PETITION FOR REVIEW UNDER PART 76

To be eligible to petition for review of a Director's decision on the certification of a gaseous diffusion plant, an interested party must have either submitted
written comments in response to a prior Federal Register notice, or provided
oral comments at an NRC meeting held on the application or compliance plan.
10 C.F.R. § 76.62(c).
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RULES OF PRACTICE:

PETITION FOR REVIEW UNDER PART 76

Part 76 contemplates a Commission decision on petitions for review of
certification decisions within a relatively short (60-day) time period. See 10
C.F.R. § 76.62(c). Extending the Part 76 petition deadline in the absence of a
strong reason is not compatible with the contemplated review period.

MEMORANDUM AND ORDER
I.

BACKGROUND

On September 19, 1996, the NRC published in the Federal Register (61
Fed. Reg. 49,360-63) notice of the certification decision of the Director, Office
of Nuclear Material Safety and Safeguards (Director), for the U.S. Enrichment
Corporation (USEC) to operate the two gaseous diffusion plants (GDPs) located
at Paducah, Kentucky, and at Piketon, Ohio. The NRC also issued a Finding of
No Significant Impact (FONS!) concerning the agency's approval of the compliance plan prepared by the U.S. Department of Energy (DOE) and submitted
by USEC.
USEC or any person whose interest may be affected, and who had submitted
written comments in response to the prior Federal Register Notice on the
application or compliance plan under 10 C.F.R. § 76.37, or provided oral
comments at an NRC meeting held on the application or compliance plan
under 10 C.F.R. § 76.39, were eligible to file a petition with the Commission
requesting review of the Director's decision within 15 days after publication of
the Director's decision. 10 C.F.R. § 76.62(c).l
The NRC received four petitions for review of the Director's decision. This
Memorandum and Order addresses only certain threshold procedural matters
that are raised by those petitions.

II.

PETITIONS FOR REVIEW

The four petitions and related NRC actions to date are as follows:
1. By letter dated September 30, 1996, Vina K. Colley of McDermott, Ohio,
who serves as President of PRESS, Portsmouth-Piketon Residents for
t Notice of receipt of the application had appeared in the F~d~ral R~gis'~r (60 Fed. Reg. 49,026) on September
21, 1995, allowing for a 45-day public comment period on the application and noticing public meetings to solicit
public input on the certification. A second notice appeared in the F~d~ral R~gis'~r (60 Fed Reg. 57,253) on
November 14, 1995, providing for a 45-day public comment period on the compliance plan. Public meetings were
held on November 28, 1995, in Ponsmouth, Ohio, and on December 5, 1995, in Paducah, Kentucky.
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2.

3.

4.

Environmental Safety and Security, petitioned for Commission review.
Her petition was docketed at the NRC on October 4, 1996. Ms. Colley
had spoken at the NRC's public meeting in Portsmouth, Ohio, on
November 28, 1995, regarding the application and compliance plan.
On October 4, 1996, the Office of the Secretary served a copy of her
petition on USEC and persons who had provided written comments
on the application or compliance plan during the comment period or
had provided oral comments at a meeting held on the application and
compliance plan. The Office of the Secretary invited those served to file
comments on Ms. Colley's petition by October 15, 1996.
By letter dated October 2, 1996, two individuals, Mark Donham and
Kristi Hanson, of Brookport, Illinois, also petitioned for review. Mr.
Donham participated in the public meeting in Paducah, Kentucky, on
December 5, 1995, and he and Ms. Hanson joined in earlier written
comments. Their petition was docketed at the NRC on October 8, 1996.
On October 9, 1996, the Office of the Secretary served the petition on
the service list, and invited th'ose served to comment on the petition by
October 21, 1996.
By letter dated September 28, 1996, NeiIly Buckalew, submitted a petition for review in the capacity of Executive Director, Kwanitewk,
NATIVE ResourcelNetwork, Meriden, New Hampshire. This letter was
docketed at the NRC on October 9, 1996. NRC records indicate that neither Neilly Buckalew nor anyone identified as representing Kwanitewk,
NATIVE ResourcelNetwork filed written comments on the certification
application or compliance plan during the comment period or made oral
comments at the public meetings.
By letter dated October 3, 1996, Diana Salisbury, of Sardinia, Ohio, petitioned for Commission review on behalf of the Sycamore Environmental
Awareness Group. This correspondence was docketed at the NRC on
October 7, 1996. By letter dated October 4, 1996, docketed at the NRC
on October 9, 1996, Ms. Salisbury submitted an amendment to her letter
of October 3, 1996. NRC records indicate that neither Ms. Salisbury nor
anyone identified as representing the Sycamore Environmental Awareness Group filed written comments on the certification application or
compliance plan during the comment period or made oral comments ~t
the public meetings.
III.

THRESHOLD PROCEDURAL MATIERS

The petitions for review raise certain procedural matters that will be addressed
as threshold matters. These matters are as follows:
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1.

Petitioners' Eligibility to Petition for Review

As noted above, the Commission's regulations provide that USEC or any
person whose interest may be affected, and who had submitted written comments
in response to the prior Federal Register notice on the application or compliance
plan under 10 C.F.R. § 76.37, or provided oral comments at an NRC meeting
held on the application or compliance plan under section 76.39, is eligible to file
a petition to the Commission requesting review of the Director's certification.
Two of the petitions are being rejected for failure to meet the conditions of
eligibility for the filing of a petition for review.
First, since neither Neilly Buckalew nor anyone identified as representing
Kwanitewk, NATIVE ResourcelNetwork, Meriden, Hew Hampshire, filed written comments on the certification application or compliance plan during the
comment period or made oral comments at the public meetings, they are not
eligible to seek Commission review pursuant to the plain terms of 10 C.F.R.
§ 76.62(c). Second, since neither Ms. Salisbury nor anyone identified as representing the Sycamore Environmental Awareness Group filed written comments
on the certification application or compliance plan during the comment period
or made oral comments at the public meetings, they are not eligible to seek
Commission review pursuant to the terms of section 76.62(c).
The correspondence from these parties setting forth their petitions for review
will be referred to the NRC Staff for review and for appropriate response. The
referral to the NRC Staff does not alter the determination that these petitions
are not before the Commission for review of the Director's decision.

2.

Extension of the Comment Period

In her letter dated September 30, 1996, Ms. Colley also petitions for an
extension of the IS-day period for petitioning for Commission review of the
Director's decision. She asks that the Commission afford no less than an
additional 30-day period for filing a petition and comments on the Director's
certification decision. She alleges that the IS-day period is insufficient for
citizens to obtain, review, and understand the necessary materials. She contends
that making materials available at the NRC and at the two GDPs does not allow
for full participation by citizens and taxpayers. In their letter dated October 2,
1996, Petitioners Donh~ and Hanson state that they join in the request of other
parties for an extension of the IS-day period for requesting review.
The requests for an extension of the petition deadline are being denied.
Commission rules allow for time extensions only for "good cause." See 10
C.F.R. § 76.74(b). Here, Petitioners have not established good cause for creation
of an additional period for seeking Commission review and for filing further
comments. Petitioners do not identify any particular documents that require
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additional time for review and comment. In addition, Ms. Colley focuses in
large part only on the potential for further review by other citizens and taxpayers
across the nation; she gives no specific reason why she or others eligible to file
petitions need additional time. Commission rules contemplate a Commission
decision on petitions for review within a relatively short (60-day) time period.
See section 76.62(c). Extending the petition deadline in the absence of a strong
reason is not compatible with the contemplated review period.

3.

Expansion of the Right to Seek Review

Ms. Colley requests that the Commission permit comments by any interested
person of the United States. In its rules, however, the Commission did provide
a period for general public comment on the application and compliance plan
submitted by USEC. Thus, Ms. Colley appears to object to the NRC rule that
makes early participation a condition for filing petitions seeking Commission
review of the Director's decision.
This procedural requirement, in section 76.62(c), was established through
notice-and-comment rulemaking. Ms. Colley's objection to the requirement and
request for its alteration will not be entertained as part of the Commission
review of the Director's decision, which necessarily focuses on technical and
environmental considerations peculiar to the Piketon and Paducah facilities. The
Commission has established a process for entertaining a petition for rulemaking
(10 C.F.R. § 2.802), i.e., to issue, amend, or rescind any regulation, that
Petitioner may wish to pursue.
Other matters raised by the petitions, including, for example, the various
substantive challenges to the Director's certification decision and Ms. Colley's
request for national public hearings on continued operation of the ODPs, are
reserved for later Commission decision. 2
For the foregoing reasons, and pursuant to my authority under 10 C.F.R.
§ 76.72(b), it is hereby ORDERED that:

1. The petition for review dated September 28, 1996, from Neilly Buckalew,
submitted in the capacity of Executive Director, Kwanitewk, NATIVE ResourcelNetwork, Meriden, Hew Hampshire, is rejected and referred to the NRC
Staff for review and appropriate response;
2. The petition for review dated October 3, 1996, and its amendment dated
October 4, 1996, by Diana Salisbury, of Sardinia, Ohio, on behalf of the

2The Commission has begun receiving responsive comments to the petitions. including a response from USEC
10 the Colley petition. Any issue raised in the responses and not addressed in this Order is reserved for later
Commission determination.
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Sycamore Environmental Awareness Group, are rejected and referred to the
NRC Staff for review and appropriate response;
3. The request by Petitioners Colley, Donham, and Hanson for an additional
period for seeking review and submitting comment on the Director's decision
is denied; and,
4. The request by Petitioner Colley for expansion of the right to petition
for Commission review of the Director's decision to any interested person is
denied.
For the Commission
JOHN C. HOYLE
Secretary of the Commission
Dated at Rockville, Maryland,
this 18th day of October 1996.
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TESTCO, INC.
(Order Imposing Civil Monetary
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Docket No. 15Q-00032-EA
(ASLBP No. 96-719-04-EA)
(EA 95-101)
October 1,1996

The Atomic Safety and Licensing Board approves a settlement agreement in
a consolidated enforcement proceeding.

MEMORANDUM AND ORDER
(Approving Settlement Agreement)
These two enforcement proceedings involve, respectively, an immediately
effective enforcement order seeking to bar Mr. James L. Shelton (a radiographer)
from participating in certain NRC-licensed activities for a period of 3 years
(measured from October 31, 1995) and a proposed civil penalty of $5000.00
against the firm of which Mr. Shelton serves as President. Atomic Safety
and Licensing Boards, consisting of the same Administrative Judges, were
established for each proceeding. Those Boards issued Notices of Hearing for
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each proceeding. 61 Fed. Reg. 2848 (Jan. 29, 1996) (Shelton proceeding);
61 Fed. Reg. 43,268 (Aug. 21, 1996) (Testeo proceeding). The proceedings
have been consolidated. Prehearing Conference Order, dated August 15, 1996
(unpublished); see also 61 Fed. Reg. 43,268.
On September 17, 1996, the NRC Staff advised the Atomic Safety and
Licensing Boards that it had reached a settlement with both Testco and Mr.
Shelton. Under the agreement, Mr. Shelton (1) is prohibited from engaging
in certain licensed activities until October 31, 1996; (2) must submit certain
forms and pay certain fees prior to conducting such licensed activities during
the period November I, 1996 through December 31, 1998; (3) until October
31, 1998, must provide certain notifications to NRC prior to conducting those
licensed activities; and (4) must pay a civil penalty of $1000 in two installments
due no later than October 31, 1996. A copy of the agreement is attached hereto.
Pursuant to 10 C.F.R. § 2.203, settlement agreements such as have been
agreed to here are subject to Licensing Board approval, "according due weight to
the position of the [NRC] staff." By motion dated September 17,1996 (delivery
of which to one of the Board members was delayed until the week of September
23-27, 1996), the Staff moved that we approve the agreement, which itselfrecites
the Staff's position that the agreement "best serves the interests of the public
and the parties," as well as the Atomic Energy Act and NRC requirements, and
that we terminate the proceedings.
Absent any contrary information, and according due weight to the Staff's
position, we hereby appprove the Settlement Agreement submitted to us and
terminate the proceedings.
Pursuant to 10 C.F.R. § 2.764, this Order is effective immediately but is
subject to Commission review under 10 C.F.R. § 2.786.
It is so Ordered.
THE ATOMIC SAFETY AND
LICENSING BOARDS
Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
Dr. Frank F. Hooper (by CB)
ADMINISTRATIVE JUDGE
Dr. Charles N. Kelber
ADMINISTRATIVE JUDGE
Rockville, Maryland
October I, 1996
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE OFFICE OF ENFORCEMENT

In the MaHer of

Docket No. 150-00032
(General License (10 C.F.R. § 150.20»
(EA 95-101 and IA 95-055)

TESTCO, INC., and
JAMES L SHELTON
(Greensboro, North Carolina)

SETTLEMENT AGREEMENT
On October 31, 1995, the NRC issued a written Notice of Violation and Proposed Imposition of Civil Penalty - $5,000 (Notice) to Testco, Inc. (Licensee
or 1ESTCO), and an Order Prohibiting Involvement in NRC-Licensed Activities (Effective Immediately) to Mr. James Shelton. The Notice and the Order
stated the provisions of the NRC's requirements the Licensee had violated and
the amount of the civil penalty proposed for the violation.
As a result of the Licensee's failure to adequately respond to the Notice, the
NRC issued on March 19, 1996, an Order Imposing Civil Monetary Penalty
- $5,000. By a letter dated July 20, 1996, the Licensee requested a hearing
concerning this matter before the Atomic Safety and Licensing Board, and the
Board subsequently granted the request.
In telephone discussions on September 5 and 9, 1996, between Mr. James
Shelton, President of 1ESTCO, and Mr. James Lieberman, Director, Office of
Enforcement, Mr. Shelton indicated that 1ESTCO desires to settle this matter
without further litigation, as noted below. The NRC Staff concludes that this
Settlement Agreement best serves the interests of the public and the parties, and
the purposes of the Atomic Energy Act of 1954, as amended, and the NRC's
requirements.
Therefore, pursuant to section 81, subsections (b) and (0) of section 161, and
section 234 of the Atomic Energy Act of 1954, as amended (42 u.s.c. §§ 2111,
2201(b), 2201(0), and 2282), and 10 C.F.R. § 2.203, the October 31, 1995, and
March 19, 1996 Orders are hereby modified as follows:
1. Mr. Shelton is prohibited from engaging in licensed activities in areas
under NRC jurisdiction until October 31, 1996. For purposes of this
Settlement Agreement (Settlement), areas under NRC jurisdiction are
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areas in non-Agreement States, offshore waters, or any areas under
exclusive Federal jurisdiction.
2. Prior to conducting licensed activities in NRC jurisdiction after November 1, 1996, the Licensee is required to submit an NRC Form 241 that
covers the remainder of calendar year 1996 (i.e., until December 31,
1996). The Licensee is also required to submit an NRC Form 241 prior
to conducting licensed activities in calendar year 1997 and calendar
year 1998. These submittals would be in accordance with 10 C.F.R.
§ 150.20(b); however, the Licensee should be aware that if it performs
work in areas under NRC jurisdiction for more than 180 days in any calendar year, the Licensee is required to apply for a specific NRC license.
Fees are required to be submitted upon each filing of NRC Form 241
and before commencing work. However, a separate fee is not required
for the weekly notification under paragraph 3 below.
3. Until October 31, 1998, following submittals of the yearly NRC Form
241 under paragraph 2 above, Mr. James Shelton, on behalf of Testco,
Inc., shall notify NRC Region II, by 9:00 a.m. EST Monday (or Thesday,
if Monday is a Federal holiday) of each week, whether the Licensee
plans to perform radiography work in areas under NRC jurisdiction.
Notification shall be made to the Chief, Materials Licensing/Inspection,
Branch 1, by facsimile at (404) 331-7437 using the attached form, and
receipt shall be verified by calling (404) 331-5624.
A. If radiography work is planned, the Licensee shall provide the
location of the field sites under NRC jurisdiction where the work
is planned that week, as well as the specific date(s) and time(s).
Inasmuch as the Licensee is required to submit to the NRC
written notification on a weekly basis, the provisions of 10 C.F.R.
§ 150.20(b)(l) requiring that additional NRC Form 241s be filed for
the remainder of each calendar year prior to engaging in licensed
activities are waived; the Licensee is not required to comply with
the three day notification requirement as long as it is making the
weekly notifications to NRC Region II.
B. If unplanned radiography work arises after the weekly notification,
the new work cannot be performed unless the NRC has been
provided a 24-hour written notification. Telephone notification is
not acceptable.
C. Notification is required to include work on Federal property in
Agreement States, unless the Licensee has a written statement from
the Federal agency where work is planned that the area is not under
exclusive Federal jurisdiction.
4. The Licensee agrees to pay a civil penalty of $1,000. The Licensee shall
pay $500 within two weeks of the date of this Settlement and $500 no
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later than October 31, 1996. If the $1,000 Penalty is not paid in full
by October 31, 1996, TESTCO agrees to pay the full penalty described
in the October 31, 1995 Notice ($5,000) by November 30, 1996, and
waives its right for a hearing concerning the civil penalty imposed by
the March 19, 1996 Order.
5. The Licensee and Mr. Shelton agree to withdraw their respective requests
for hearing in Docket Nos. EA 95-101 and IA 95-055 (now consolidated
before an Atomic Safety and Licensing Board) in consideration of the
modification of the October 31, 1995 and March 19, 1996 Orders, as
provided under paragraphs 1 through 4 above.
6. If this Settlement is violated, the October 31, 1995 and the March 19,
1996 Orders shall be reinstated, and Mr. Shelton and the Licensee agree
not to contest the reinstatement of these Orders.
7. The Staff, Mr. Shelton, and TESTCO shall jointly move the Atomic
Safety and Licensing Board designated in the above-captioned proceedings for orders approving this Settlement and terminating the proceedings.

09113/96

James Shelton, as an Individual
TESTCO, INC.

09113/96

James Shelton, President
u.S. NUCLEAR REGULATORY COMMISSION

09/16/96

James Lieberman, Director
Office of Enforcement
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Fax To:

Chief, Materials Licensing/lnspection, Branch 1

From:

James Shelton, President, Testco

Subject:

Notification of Work in Areas Under NRC Jurisdiction
For the Week of _1-1_

1. Is radiography work planned in non-Agreement States or offshore waters?
_ _ _ _ (YeslNo)
A. If the answer to Question 1 is yes, skip to 3.
B. If the answer to Question 1 is no, and the work planned is not on a
Federal property, skip to 6.
C. If the answer to Question 1 is no, and the work planned is on a
Federal property, go to 2.
2.

Is there a written statement from the Federal agency stating that the area
is not under exclusive Federal jurisdiction?
(YesINo)
A. If the answer to Question 2 is no, proceed to 3.
B. If the answer to Question 2 is yes, skip to 6.

3. Date and Time
of Planned Work

6.

4. Name and Phone
Number of Firm

5. Work Location Address
(Street Address, City,
and State)

I, TIIE UNDERSIGNED, HEREBY CERTIFY mAT:
A. All the information in this form is true and complete.
B. I have read and understand the provisions of the general license in 10
C.F.R. § 150.20, and understand that I am required to comply with
these provisions as well as all byproduct, source, or special nuclear
material which I possess and use in areas under NRC jurisdiction
under the general license for which this form is filed with the Nuclear
Regulatory Commission.

126

C.

D.

E.

:: I

I understand that activities, including storage, conducted in areas
under NRC jurisdiction under the general license in 10 C.F.R.
§ 150.20 are limited to 180 days in a calendar year.
I understand that I may be inspected by the NRC at the above
listed work site locations and at the licensee home office address
for activities performed in areas under NRC jurisdiction. I am
also aware that I am responsible for any fees associated with any
inspections.
I understand that conduct of any activities not described above,
including conduct of activities on dates or locations different from
those described above or without NRC authorization, may subject
me to enforcement action, including civil or criminal penalties.

Certifying Officer, Name and Title

Signature
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Docket No. IA 96-020
(ASLBP No. 96-715-03-EA)

JUAN GUZMAN
(Order Prohibiting Unescorted
Access or Involvement In
NRC-LIcensed Activities)

October 16,1996

MEMORANDUM AND ORDER
(Approving Settlement Agreement and Dismissing Proceeding)
In ajoint motion filed October 4, 1996, Petitioners Juan and Laurene Guzman
and the NRC Staff ask the Licensing Board to approve an attached settlement
agreement and dismiss this proceeding. Finding their settlement accord is
consistent with the public interest, we approve the agreement and terminate this
case.
At issue in this proceeding is an April 19, 1996 Staff enforcement order issued
in connection with Mr. Guzman's activities while employed as a contractor
employee performing piping insulation work at Baltimore Gas and Electric
Company's (BG&E) Calvert Cliffs Nuclear Power Plant, Units 1 and 2. The
immediately effective order precludes Mr. Guzman for a period of 5 years from
(1) any involvement in NRC-licensed activities; and (2) obtaining unescorted
access to an NRC-licensed facility. The order further provides this 5-year period
began on October 18, 1994, the date on which BG&E revoked Mr. Guzman's
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unescorted access authorization and removed him from the protected area at the
Calvert Cliffs facility for purported misrepresentations regarding his immigration
status at that time. As the basis for its order, the Staff relies on Mr. Guzman's
alleged attempts to falsify background information regarding himself, including
providing a fraudulent "green card" and social security card and denying that
an arrest record obtained by submitting his fingerprints to the Federal Bureau of
Investigation belonged to him. See 61 Fed. Reg. 18,630, 18,630-31 (1996).
In a one-paragraph letter dated April 29, 1996, Mr. Guzman and his spouse,
Laurene, requested a hearing in accordance with 10 C.F.R. § 2.202 to contest the
Staff's April 1996 order. In its May 31, 1996 initial prehearing order the Board
sought to convene an early July 1996 prehearing conference, but subsequently
granted a series of postponements to provide the Guzmans with additional
time to find an attorney.' Their efforts to obtain counsel, however, ultimately
were unsuccessful. Accordingly, on August 28, 1996, the Board conducted
a prehearing conference during which Mr. Guzman (aided by a United States
Department of State-certified Spanish interpreter1) and Mrs. Guzman appeared
pro se.
At the prehearing conference, the Board heard presentations on the pending
issues of the Staff's challenge to Mrs. Guzman's standing and the efficacy of
the Staff's immediate effectiveness determination. 3 See Tr. at 9-64. The Board
also considered the admissibility of certain "central litigation issues" proposed
by the parties. We concluded, among other things, that we would permit the
enforcement order to be challenged on the ground the 5-year prohibition term
is excessive when compared to other, similar cases. See Tr. at 68-70; see also
Radiation Oncology Center at Marlton (Marlton, New Jersey), LBP-95-25, 42
NRC 237, 238-39 (1995). We also decided we wished to receive additional
submissions addressing the question of permitting litigation on the Guzmanproposed issue whether Mr. Guzman's status as a Mexican immigrant was a
factor affecting the severity of the imposed prohibition. See Tr. at 70-73. Finally,
the Board and the participants discussed future scheduling for the proceeding,
which resulted in a directive that a 60-day discovery period would begin
immediately. See Tr. at 74-83. See also Board Order (Memorializing Filing

, Because the Guzmans appeared to be in some financial distress. suo t.g .• Reply to NRC Staff Response Dated
July 10. 1996 (Aug. 2. 1996) at I. and based on our belief that in this enforcement proceeding the overall
efficiency of the adjudicatory process would be materially aided if the Guzmans had counsel. the Board provided
the Guzmans with information on organizations that could assist them in obtaining free or reduced-cost legal
services. Su Board Memorandum and Order (Scheduling Preheating Conference) (Aug. 12. 1996) at 3 n.2
(unpublished); Board Memorandum and Order (Second Preheating Order) (June 21. 1996) at 4 n.l (unpublished).
1 The terms and conditions governing the use of that interpreter were specified in an attachment to an August
26. 1996 Board issuance. Stt Board Memorandum (Use of Spanish Interpreter) (Aug. 26. 1996) attach. I
(unpublished); su also Tr. at 3-6.
3 Because we approve the settlement reached by the participants. we need not resolve these issues.
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Dates and Initiation of Discovery and Requesting Settlement Status Report)
(Aug. 30, 1996) at 1-2 (unpublished).
Following the August 28 prehearing conference, the Guzmans and the Staff
initiated settlement discussions. To permit negotiations to continue, on September 9, 1996, the Guzmans and the Staff asked that we hold the proceeding,
including the discovery and issue briefing schedules, in abeyance through the
end of September. We granted this request, as well as a September 25, 1996
motion to continue the schedule suspension through mid-October. Thereafter,
the participants filed the joint settlement motion now before us.
Under the terms of the October 4, 1996 settlement agreement, the Staff
agrees to modify the April 1996 enforcement order to reduce from 5 to 3 years
the term of the prohibition on Mr. Guzman having any involvement in NRClicensed activities or seeking/obtaining unescorted access to any NRC-licensed
facility. Therefore, as revised, this prohibition would be in place until October
17, 1997. In addition, the settlement agreement provides that for a subsequent
2-year period (i.e., October 17, 1997, through October 16, 1999), if Mr. Guzman
seeks employment with any person whose operations he knows, or reasonably
should know, involve NRC-licensed or regulated activity, prior to being hired he
must provide that person with a copy of the April 1996 order and the settlement
agreement. In turn, the Guzmans agree to withdraw their hearing request.
Pursuant to subsections (b) and (0) of section 161 of the Atomic Energy Act
of 1954, 42 U.S.C. § 2201(b), (0), and 10 C.F.R. § 2.203, we have reviewed the
participants' joint settlement agreement to determine whether approval of the
agreement and termination of this proceeding is in the public interest. Based
on that review, and according due weight to the position of the Staff, we have
concluded both actions are consonant with the public interest. We thus grant
the participants' joint motion to approve the settlement agreement and dismiss
this proceeding.
For the foregoing reasons, it is, this sixteenth day of October 1996, ORDERED that:
1. The October 4, 1996 joint motion of Juan and Laurene Guzman and the
Staff is granted and we approve their October 4, 1996 "Joint Settlement Agreement," which is attached to and incorporated by reference in this Memorandum
and Order.
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2.

This proceeding is dismissed.
THE ATOMIC SAFETY AND
LICENSING BOARD
G. Paul Bollwerk, III, Chairman
ADMINISTRA~JUDGE

Charles N. Kelber
ADMINISTRA~

JUDGE

David R. Schink
ADMINISTRA~

Rockville, Maryland
October 16, 1996
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

Docket No. IA 96-020
(ASLBP No. 96-715-03-EA)

In the Matter of

JUAN GUZMAN
(Order Prohibiting Unescorted
Access or Involvement In
NRC-Licensed Activities)

JOINT SETTLEMENT AGREEMENT
On April 19, 1996, the staff of the Nuclear Regulatory Commission (Staff)
issued an Order Prohibiting Unescorted Access or Involvement in NRC-licensed
Activities (Effective Immediately) to Juan Guzman. 61 Fed. Reg. 18,630. On
Apri129, 1996, Juan Guzman along with his spouse, Laurene Guzman, requested
a hearing on the April 19, 1996 order.· In response to Mr. and Mrs. Guzman's
hearing request, an Atomic Safety and Licensing Board was established on May
20, 1996. 61 Fed. Reg. 26,549.
After discussions between the Staff and the Guzmans, both the Staff and the
Guzmans agree that it is in their respective interests and in the public interest
to settle this proceeding without further litigation, and agree to the following
terms and conditions:
1. Juan and Laurene Guzman agree to withdraw their request for a hearing,
dated April 29, 1996.
2. The NRC Staff agrees to the modification of the Order Prohibiting
Unescorted Access or Involvement in NRC-licensed Activities (Effective
Immediately), dated April 19, 1996, as set forth in Paragraphs 3 and 4,
below.

• Mrs. Guzman's right to panicipare in the proceeding was challenged by the Staff, and the issue of her stalUs is
pending before the Atomic Safety and Ucensing Board.
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3.

Juan Guzman agrees that from October 18, 1994, the date of his
termination of un escorted access, until October 17, 1997, he is prohibited
from seeking or obtaining unescorted access at any NRC-licensed facility
and may not be involved in any NRC-licensed activities. For the
purposes of this agreement, the term, "licensed activities" includes any
and all activities which a licensee must or is permitted to perform in order
to conduct activities authorized by its NRC-issued license, including
those necessary to achieve compliance with all regulatory requirements
imposed by the Commission.
4. Juan Guzman agrees that for two years following the three year prohibition, (that is, from October 17, 1997 to October 16, 1999), should he
seek employment with any person (meaning an individual, a business, or
other entity) whose operations he knows or reasonably should know involve any NRC-licensed or regulated activity, Mr. Guzman will provide
a copy of the April 19, 1996 order and this agreement to that person
prior to being hired, so that the person is aware of the Order in deciding
whether to hire him.
5. By signing this agreement, Mr. Guzman acknowledges his obligation,
under federal statute and the Commission's regulations, to provide information to the NRC, an NRC licensee, or a contractor of an NRC
licensee that is complete and accurate in all material respects. Mr. Guzman agrees that he will comply with all applicable NRC requirements.
6. Mr. Guzman acknowledges that he has read and fully understands the
terms of this settlement agreement.
7. The Staff and Juan Guzman shall jointly move the Atomic Safety and
Licensing Board designated in the above-captioned proceeding for an
order approving this agreement and terminating this proceeding. Laurene
Guzman shall file a notice of withdrawal of her hearing request at the
same time the motion of the Staff and Mr. Guzman is filed. The terms
of this agreement shall become effective upon approval of the Atomic
Safety and Licensing Board.
Marian L. Zobler
Counsel for NRC Staff

Juan Guzman

Laurene Guzman
Dated this 4th day of October 1996
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WASHINGTON PUBLIC POWER
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(WPPSS Nuclear Project No.3)

October 16, 1996

The Atomic Safety and Licensing Board grants the Applicant's motion to
withdraw its operating license application and to terminate the proceeding.

NEPA:

AGENCY RESPONSmlLITIES

The NRC cannot delegate to a local group the responsibility under the National Environmental Policy Act (NEPA) to prepare an environmental assessment (EA). The EA must be prepared by NRC, not a local agency, although in
preparing an EA the Staff may take into account site uses proposed by a local
agency.

NEPA:

ENVIRONMENTAL ASSESSMENT

Termination of an operating license application gives rise to a need, pursuant
to 10 C.F.R. § 51.21, for an EA to consider the impacts of the termination.
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NEPA:

SCOPE OF ENVIRONMENTAL ANALYSIS

Because a construction permit termination would appear to have impacts
that encompass operating license termination impacts, one EA would appear to
suffice for both actions.

MEMORANDUM AND ORDER
(Withdrawal of Application)
I.

BACKGROUND

This proceeding concerns the application for a reactor operating license for
WPPSS Nuclear Project No.3 filed by Washington Public Power Supply System
("Applicant"). On August 16, 1996, the Applicant filed a Motion for Withdrawal
of Application, requesting the issuance of an order authorizing the withdrawal
of the Operating License (OL) application and terminating the proceeding.
Attached to this motion was a request to the NRC Staff, dated August 8, 1996,
to terminate the underlying construction permit (CP).1
On September 5, 1996, the NRC Staff filed a response indicating that it had
no objection to our granting the motion. None of the other parties responded
- indeed, counsel for the Licensing Board Panel inquired by telephone of the
one remaining Intervenor and was apprised that the Intervenor did not intend to
respond to the Applicant's motion or to participate in the termination activities.
The State of Washington, participating as an Interested State, also was advised
about this license termination, but it did not respond.

II.

SITE DEVELOPMENT PROPOSAL

The Applicant states that it plans to transfer ownership of the entire site (which
includes the previously terminated WNP-S project) to a new interlocal agency,
known as the Satsop Adaptive Redevelopment Program ("SRP"), authorized by
a recent change in Washington state law. It states that the WNP-3 project will
not be completed as a nuclear power plant but that SRP will adapt and use the
structures for economic development purposes. The SRP also will have authority

1Earlier. on July 12. 1983, the Applicant notified the Atomic Safety and licensing Board that construction of
the WNP·3 project would be deferred indefinitely. In a letter dated May 17, 1994 (updated FebrullJ}' IS, 1995),
It subsequently advised that the Applicant'S Board of Directon voted to formally terminate the project The
Applicant'S Board also voted at that time (I) to maintain the construction pennit (CP) in effect, (2) to continue
the deferred SlalUS of the OL application, and (3) to preserve the project in accordance with the NRC's "Policy
Statement on Deferred Plants" (S2 Fed. Reg. 38,077 (1987».
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for site restoration. As a result, the Applicant asserts that there is no basis or
need for us to impose conditions on the withdrawal of the OL application or the
termination of this proceeding, citing Duke Power Co. (Perkins Nuclear Station,
Units 1,2, and 3), LBP-82-81, 16 NRC 1128 (1982).
For its part, the Staff indicates that, prior to terminating the CP, it plans to
meet with the Applicant and interested state and local agencies and to conduct a
Staff site inspection. It will prepare an Environmental Assessment (EA) on the
CP termination based on the meetings and any documentation it may require of
the Applicant pursuant to 10 C.F.R. § 51.41. It pledges to "assure compliance
with all appropriate safety and environmental requirements" in the context of
the CP termination request.

m.

BOARD ANALYSIS

The Applicant's solution for treatment of the site - in effect, a delegation of
authority to a local agency - would be sufficient only for the type of condition
dealt with in the cited Perkins case, where the only issues involved were
whether the withdrawal should be with or without prejudice, or reimbursement
of litigation expenses to the intervening groups. In this case, we cannot delegate
to a local group the responsibilities under the National Environmental Policy
Act (NEPA) imposed upon this agency. Moreover, termination of an operating
license application gives rise to a need, pursuant to 10 C.F.R. §51.21, for
an environmental assessment (EA) to consider the impacts of the termination.
Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-86-33, 24 NRC 474
(1986); id., LBP-86-39, 24 NRC 834 (1986).
An additional consideration here is that the CP termination, although technically a different action than the OL termination before us, would appear to
have impacts that would encompass the OL termination impacts. Thus, one EA
would appear to suffice for both actions, and the action proposed by the Staff
to prepare an EA on the CP termination appears reasonable. The EA must be
prepared by NRC, not a local agency, although in preparing an EA the Staff
may take into account site uses proposed by a local agency.
Normally, both parties and the Licensing Board would have an opportunity
to review the Staff's EA. 10 C.F.R. § 51.104(b). We could, therefore, withhold
any determination on the Applicant's withdrawal request until the Staff's EA is
submitted to us for approval. Midland. LBP-86-39, supra. The parties, however,
have expressed no interest in reviewing the termination impacts - indeed, the
sole remaining Intervenor expressly declined to do so, and the State, although
advised of the opportunity for comment, has not expressed any interest. Further,
the Staff is charged with preparing an adequate EA on the CP termination, and
from the steps it described it is taking (NRC Staff Response at 2 n.l), we see
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no likely default in NEPA responsibilities by NRC. That being so, we decline
to defer our action on the OL termination request before us pending our review
of the EA.
IV.

ORDER

Accordingly, it is, this 16th day of October 1996, ORDERED:
1. The Applicant's motion for withdrawal of its OL application is hereby
granted;
2. This proceeding is terminated.
3. Pursuant to 10 C.F.R. § 2.764; this Order is effective immediately but is
subject to review by the Commission under 10 C.F.R. § 2.786.
THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
Dr. Richard F. Foster (by CB)
ADMINISTRATIVE JUDGE
Frederick J. Shon
ADMINISTRATIVE JUDGE
Rockville, Maryland
October 16, 1996
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In a proceeding in which a license for an independent dry cask spent fuel
storage installation is being sought, the Atomic Safety and Licensing Board
describes standards for intervention and establishes dates for amending petitions
and for the initial prehearing conference.

RULES OF PRACTICE: PARTICIPATION BY AN INTERESTED
STATE OR LOCAL GOVERNMENT
State agencies may choose to participate either as a party under 10 C.F.R.
§ 2.714 or as an interested state under 10 C.F.R. § 2.71S(c). To participate
under 10 C.F.R. § 2.714, a state agency must satisfy the same standards as an
individual petitioner.

RULES OF PRACTICE:

INTERVENTION

To participate under 10 C.F.R. § 2.714, a petitioner must establish its standing,
must indicate the aspects of the proceeding in which it seeks to participate, and
must proffer at least one acceptable contention:
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RULES OF PRACTICE:

STANDING

In detennining whether a petitioner has the requisite standing, the Commission uses contemporaneous judicial concepts of standing. Under those standards,
the petitioner must demonstrate (1) that it has suffered or will likely suffer "injury in fact" from the proposed licensing action; (2) that the injury is arguably
within the zones of interest sought to be protected by the statute being enforced;
and (3) that the injury is redressable by a favorable decision in the proceeding.

RULES OF PRACTICE:

STANDING (GROUP)

A group may demonstrate that it has suffered or will likely suffer injury in
fact either through organizational injury or injury to a member that it represents.

RULES OF PRACTICE:

STANDING (INDIAN TRIBES)

Indian Tribes have been pennitted to intervene as an entity, without demonstrating that a particular tribe member has an interest and wishes to be represented. by the tribe. They also have participated in the more routine manner of
identifying a tribe member who has individual standing but wishes tribe representation.

MEMORANDUM AND ORDER
(Schedules for Further Filings and for
Prehearing Conference)
This proceeding involves the application of Northern States Power Company
(NSP or Applicant) for a license under 10 C.F.R. Part 72 to possess spent
fuel and other radioactive materials associated with spent fuel storage in an
offsite independent spent fuel storage installation (lSFSI) in Goodhue County,
Minnesota. The license, if granted, would authorize the Applicant to store spent
fuel in a dry storage cask system.
Pending hefore this Atomic Safety and Licensing Board are requests for
a hearing and petitions for leave to intervene filed by seven entities (listed
chronologically):
1. State of Minnesota Department of Public Service (Petition dated September 25, 1996);
2. State of Minnesota Environmental Quality Board (petition dated October
14, 1996);
3. Prairie Island Indian Community (petition dated October 15, 1996);
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4. The Prairie Island Coalition (petition dated October 16, 1996);
5. City of Red Wing (petition dated October 16, 1996);
6. City of Lake City, Minnesota (Petition dated October 17, 1996); and
7. Florence Township (petition dated October 17, 1996).
Both the Staff and Applicant! have filed responses to the Minnesota Department of Public Service petition (which was submitted earlier than the other
petitions, each of which was timely filed). Both point out that state agencies may
choose to participate either as a party under 10 C.F.R. § 2.714 or as an interested
state under 10 C.F.R. § 2.715(c). To participate under section 2.714, the Commission has long held that a state agency must satisfy the same standards as an
individual petitioner. Nuclear Fuel Services (West VaHey Reprocessing Plant),
ALAB-263, 1 NRC 208, 216 n.l4 (1975); Vermont Yankee Nuclear Power Corp.
(Vermont Yankee Nuclear Power Station), LBP-87-7, 25 NRC 116, 118 (1987).
NSP and the Staff each point out that the Public Service petition does not
satisfy the requirements for participation pursuant to section 2.714 but that the
Department of Public Service could qualify as an interested state under section
2.715(c) and could participate under that authority, as long as at least one
petitioner is admitted as a party under section 2.714. See Niagara Mohawk
Power Corp. (Nine Mile Point Nuclear Station, Unit 2), LBP-83-45, 18 NRC
213 (1983). We agree.
.
To participate as a party under section 2.714, a·petitioner must establish
its standing, must indicate the aspects of the proceeding in which it seeks to
participate, and must proffer at least one acceptable contention. The standing
requirement stems from section 189a of the Atomic Energy Act, as amended,
42 U.S.C. § 2239(a), and 10 C.F.R. § 2.714(a)(I), which provide that any person
"whose interest may be affected" may seek to intervene andlor request a hearing.
"Person" is defined to include, inter alia, "public or private institution, group,
government agency, . .. any State or any political subdivision of, or any
political entity within a State." 10 C.P.R. § 2.4.
In determining whether a petitioner has the requisite standing, the Commission utilizes contemporaneous judicial concepts of standing. Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), CLI-92-2, 35
NRC 47, 56 (1992); Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC 327, 332 (1983). Under those standards, the
petitioner must demonstrate (1) that it has suffered or will likely suffer "injury
in fact" from the proposed licensing action; (2) that the injury is arguably within
the zones of interest sought to be protected by the statute being enforced; and

! NSP's answer was late-filed. NSP Slates that. because of the wording of the &t!~ral R~gi,'~r notice initiating
lhis proceeding. its counsel did not receive timely notice of the Depanment of Public Service petition. NSP moves
for us to accept its late-filed answer. pointing out that given the early filing of the Public Service petition. there
will be no delay in the proceeding. Good cause having been shown. we accept NSP's late-filed answer.
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(3) that the injury is redress able by a favorable decision in the proceeding. Public Service Co. of New Hampshire (Seabrook Station, Unit 1), CLI-91-14, 34
NRC 261,266-67 (1991); Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), LBP-92-27, 36 NRC 196, 199 (1992).
A group may demonstrate that it has suffered or will likely suffer injury in
fact either through organizational injury or injury to a member that it represents.
More than a general statement is required - the means by which injury may
be suffered must be demonstrated. Thus, for representational standing, a group
must identify at least one of its members by name and address and demonstrate
how that member may be affected (such as by activities on or near the site) and
show (preferably by affidavit) that the group is authorized to request a hearing on
behalf of the member. Houston Lighting and Power Co. (South Texas Project,
Units 1 and 2), ALAB-549, 9 NRC 644, 64647 (1979).
Indian tribes, however, have been permitted to intervene as an entity, without
demonstrating that a particular tribe member has an interest and wishes to
be represented by the tribe. Sequoyah Fuels Corp. and General Atomics
(Gore, Oklahoma Site), LBP-94-19, 40 NRC 9, 13-14 (1994). They also have
participated in the more routine manner of identifying a tribe member who has
individual standing but wishes tribe representation. Umetco Minerals Corp.•
LBP-94-18, 39 NRC 369 (1994). For this proceeding, the Prairie Island Indian
Community should supplement its petition (as provided below) with an affidavit.
either (1) from a tribe member with an individual interest who wishes to be
represented by the tribe, setting forth a description of how he or she is affected,
such as by residence a certain distance from the facility and how activities
bearing upon the ISFSI could affect that individual; or (2) from a tribe official
stating that the tribe wishes to participate as an entity and be represented by the
tribe attorneys of record, and how the tribe as an entity is affected.
To participate as a party, a petitioner must also submit at least one acceptable contention, conforming to requirements set forth in 10 C.F.R. § 2.714(b)(2).
Contentions need to be filed at least 15 days before the first prehearing conference (10 C.F.R. § 2.714(b)(I» or by such other date as may be specified by
the Board (10 C.F.R. § 2.711). Petitions may be amended without leave of the
Board until that same date (10 C.F.R. § 2.714(a)(3».
In this proceeding, the first prehearing conference is hereby scheduled for
December 17-19, 1996, in St. Paul, Minnesota, at a time and location to be
announced. Members of the public are invited to attend this conference but
may not otherwise participate. Petitioners may amend their petitions and submit
contentions by Monday, November 25, 1996 (service date). Responses to the
contentions should be delivered to the Board members no later than close of
business on Thesday, December 10, 1996.
During the course of the proceeding, in accordance with 10 C.F.R. § 2.715(a),
the Licensing Board will entertain written and oral limited appearance statements
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of their positions on the issues from persons who are not parties or petitioners.
These statements do not constitute testimony or evidence in this proceeding but
may help the Board and/or parties in their deliberations on the boundaries of the
issues to be considered. Oral statements will not be heard at the December 1719 prehearing conference but will be heard at later sessions of the proceeding.
Written statements may be submitted at any time. Written statements, or
requests for oral statements, should be submitted to the Secretary, U.S. Nuclear
Regulatory Commission, Washington, DC 20555, Attn: Docketing and Service
Branch. A copy of such a statement or request should also be served on the
Chairman of this Atomic Safety and Licensing Board, T3 F23, U.S. Nuclear
Regulatory Commission, Washington, DC 20555.
IT IS SO ORDERED.

*****
FOR THE ATOMIC SAFE1Y
AND LICENSING BOARD
Charles Bechhoefer, Chairman
ADMINISTRATNEJUDGE

Rockville, Maryland
October 24, 1996
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Docket No. SD-219-0LA
(ASLBP No. 96-717-Q2-0LA)

GENERAL PUBLIC UTILITIES
NUCLEAR CORPORATION
(Oyster Creek Nuclear Generating
Station)

October 2S, 1996

In this proceeding concerning citizen group challenges to a proposed technical
specification change regarding heavy load handling over the Oyster Creek
Nuclear Generating Station spent fuel pool, the Licensing Board rules (1)
Petitioners Nuclear Information Resource Service (NIRS) and the Oyster Creek
Nuclear Watch (OCNW) have established representational standing as of right;
(2) Petitioner Citizens Awareness Network has failed to show either that it is
entitled to standing as of right or that it should be given discretionary standing,
but nonetheless will be permitted to participate as an amicus curiae; and (3)
Petitioners NIRS and OCNW have put forth an admissible legal contention
regarding validity of the proposed technical specification revision under the
agency's "defense-in-depth" policy.
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ATOMIC ENERGY ACT:

HEARING RIGHT

OPERATING LICENSE AMENDMENTS:
SPECIFICATION CHANGES

TECHNICAL

A technical specification is a license condition, and a licensee request to
change that condition constitutes a request to amend the license that creates adjudicatory hearing rights under Atomic Energy Act § 189a, 42 U.S.C. § 2239(a).
See Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Unit 1),
CLI-93-21, 38 NRC 87, 91 n.6, 93 (1993).

ATOMIC ENERGY ACT:
(REPRESENTATIONAL)

STANDING TO INTERVENE

RULES OF PRACTICE: STANDING TO INTERVENE
(REPRESENTATIONAL)
To have standing to participate as of right in a proceeding regarding an agency
licensing action, a petitioner must demonstrate that (1) it has suffered or will
suffer a distinct and palpable injury that constitutes injury in fact within the zone
of interests arguably protected by the governing statute; (2) the injury is fairly
traceable to the challenged action; and (3) the injury is likely to be redressed by
a favorable decision. In addition, when an organization seeks to intervene on
behalf of its members, that entity must show it has an individual member who
can fulfill all the necessary elements and who has authorized the organization to
represent his or her interests. See Yankee Atomic Electric Co. (Yankee Nuclear
Power Station), CLI-96-1, 43 NRC I, 6 (1996).

RULES OF PRACTICE: STANDING TO INTERVENE
(CONSTRUCTION OF PETITION)
In making a standing determination, a presiding officer is to "construe the
[intervention] petition in favor of the petitioner." Georgia Institute o/Technology
(Georgia Tech Research Reactor, Atlanta, Georgia), CLI-95-12. 42 NRC 111,
115(1995).

ATOMIC ENERGY ACT:
(INJURY IN FACT)
RULES OF PRACTICE:
(INJURY IN FACT)

STANDING TO INTERVENE
STANDING TO INTERVENE

Relative to a threshold standing determination, even minor radiological
exposures resulting from a proposed licensee activity can be enough to create
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the requisite injury in fact. See Yankee Atomic Electric Co. (Yankee Nuclear
Power Station), LBP-96-2, 43 NRC 61, 70, a!f'd, CLI-96-7, 43 NRC 235, 24648 (1996).
RULES OF PRACTICE:
(AUmORIZATION)

STANDING TO INTERVENE

If individuals relied upon to establish representational standing for an organization fail to indicate they are members of that organization, their proximity to
the facility cannot be used as a basis for representational standing. See Florida
Power and Light Co. (Thrkey Point Nuclear Generating Plant, Units 3 and 4),
ALAB-952, 33 NRC 521, 530-31 (representational standing not present when
individual relied on for standing is not organization member, but only representative of another organization), a!f'd, CLI-91-13, 34 NRC 185 (1991).
ATOMIC ENERGY ACT:
(INJURY IN FACT)
RULES OF PRACTICE:
(INJURY IN FACT)

STANDING TO INTERVENE
STANDING TO INTERVENE

Concern that "bad precedent" may be set in proceeding that could impact
the petitioner's ability to contest similar matters in another proceeding is
"generalized grievance" that is "too academic" to provide the requisite injury in
fact needed for standing as of right. See Ohio Edison Co. (perry Nuclear Power
Plant, Unit 1), LBP-91-38, 34 NRC 229, 248-49 (1991), aff'd as to another
ruling, CLI-92-11, 36 NRC 47 (1992), petition for review dismissed, City of
Cleveland v. NRC, 68 F.3d 1361 (D.C. Cir. 1995).
RULES OF PRACTICE:

INTERVENTION (DISCRETIONARY)

Under the six-factor test for discretionary intervention, a primary consideration is the first factor of assistance in developing a sound record. See Portland
General Electric Co. (pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27,
4 NRC 610, 617 (1976).
RULES OF PRACTICE:

AMICUS CURIAE

Although requests for amicus curiae participation do not often arise in the
context of Licensing Board hearings - in which factual questions generally
predominate - because an amicus customarily does not present witnesses or
cross-examine other parties' witnesses, this happenstance "does not perforce
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preclude the granting of leave in appropriate circumstances to file briefs or
memoranda amicus curiae (or to present oral argument) on issues of law or fact
that still remain for Licensing Board consideration." Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-862, 25 NRC 144, 150
(1987). Thus, in the context of a proceeding in which a legal issue predominates,
permitting a petitioner that lacks standing to file an amicus pleading addressing
that issue is entirely appropriate.
RULES OF PRACTICE:
AND BASIS)

CONTENTIONS (SCOPE; SPECIFICITY

Particularly in the context of dealing with pro se petitioners, a finding regarding a contention's specificity should include consideration of the contention's
bases. See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-899, 28 NRC 93, 97 (1988) (both contention and stated bases should
be considered when question arises regarding admissibility of contention).
RULES OF PRACTICE: CONTENTIONS (pOSSmLE FAILURE TO
COMPLY WITH REGULATORY REQUIREMENT)

If clear regulatory constraint mandates that a licensee take (or not take) a
particular action, to gain the admission of a contention founded on the premise
the licensee will not follow that requirement, a petitioner must make some
particularized demonstration that there is a reasonable basis to believe the
licensee would act contrary to the explicit terms of that regulatory requirement.
RULES OF PRACTICE: DISCOVERY (SUMMARY DISPOSmON);
SUMMARY DISPOSmON (DISCOVERY)
In responding to a summary disposition motion, a party can assert, with
appropriate supporting affidavits, that it needs discovery to answer the dispositive
motion. See Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), CLI-92-8, 35 NRC 145, 1?2 (1992).

MEMORANDUM AND ORDER
(Ruling on Intervention Petition)
In a Federal Register notice published May 8, 1996, the NRC Staff announced
(1) a proposed "no significant hazards consideration" finding regarding an April
15, 1996 request by Licensee General Public Utilities Nuclear Corporation
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(GPUN) to revise Technical Specification 5..3.1.B for the Oyster Creek Nuclear
Generating Station (OCNGS); and (2) an opportunity for a hearing on that
GPUN license amendment application. See 61 Fed. Reg. 20,842, 20,84243, 20,848 (1996). Acting on the latter offering, on June 6, 1996, pro se
Petitioners Nuclear Information and Resource Service (NIRS), Oyster Creek
Nuclear Watch (OCNW), and the Citizens Awareness Network (CAN) filed
a timely hearing request and petition to intervene seeking to challenge the
proposed technical specification change. In response, both the Licensee and
the Staff have challenged the sufficiency of the Petitioners' hearing request,
asserting they lack standing and have not presented an admissible contention.
For the reasons set forth below, we find (1) Petitioners NIRS and OCNW have
established their standing as of right; (2) petitioner CAN has failed to establish
it is entitled to standing as of right or to show it should be afforded discretionary
standing, but will be permitted to participate as an amicus curiae; and (3)
Petitioners NIRS and OCNW have submitted a litigable contention. Accordingly,
we grant the intervention petition as it relates to NIRS and OCNW and admit
them as parties to this proceeding. In addition, because the admitted contention
involves a legal question, we establish a schedule for summary disposition filings
to resolve that issue.

I.
A.

BACKGROUND

Technical Specification S.3.1.B and the GPUN Spent Fuel OfT·Load
Program

In its present form, under the headings of "AUXIliARY EQUIPMENT' and
"Fuel Storage," OCNGS Technical Specification 5.3.1.B states that "[I]oads
greater than [the] weight of one fuel assembly shall not be moved over stored
irradiated fuel in the spent fuel storage facility." NRC Staff Response in Opposition to Request for Hearing and Petition to Intervene of [NIRS/OCNW/CAN]
(June 26, 1996) unnumbered attach. 2 (OCNGS Technical Specification p. 5.3-1
(Apr. 10, 1995» [hereinafter Staff Hearing Request ResponseV The amendment
proposed by GPUN would take this provision, make it the first of two subparts,
and provide for additional language so that the subparts would read:
l. Loads greater than the weight of one fuel assembly shall not be moved over stored
imdiated fuel in the spent fuel storage facility, except as noted in 5.3.I.B.2.

1In the Board', initial prehearing order, to rnaIcc it easier to locate and reference record documents, we asked
that for all filings the participants provide "a separate alpha or numeric designation for each appended document
(e.g., EJthibit 1: Attaehment A) ••••" s~~ Board Memorandum and Order (Initial Prehearing Order) (June 18,
1996) at 4 (unpublished) [hereinafter Board Initial Order). We expect the parties to comply with this requirement
for any additional filings in this proceeding.
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2.

The shield plug and associated lifting hardware may be moved over irradiated fuel
assemblies that are in a dry shielded canister within the transfer cask in the cask
drop protection system.

[d. unnumbered attach. 1 (Letter from Michael B. Roche, Vice President

and Director, OCNGS, to NRC Document Control Desk (Apr. 15, 1996) at
unnumbered p. 6 (proposed revised OCNGS Technical Specification p. 5.3-1».
In its contemplated "no significant hazards consideration" finding,2 the Staff
explains that this proposed change is designed to "facilitate the off load of spent
fuel to the Oyster Creek Independent Spent Fuel Storage Installation (ISFSI)."3
61 Fed. Reg. at 20,848. As described in more detail to the Licensing Board
in a background presentation made by the Licensee during an August 7, 1996
prehearing conference, see Tr. at 19-37,4 the amendment request concerns a
single step in the Licensee's overall plan for moving the spent fuel currently in
the OCNGS spent fuel pool into dry cask storage at the facility ISFSI to await
ultimate disposal.
The NUHOMS dry canister storage system to be used at OCNGS has
three main components: a 14-ton dry shielded canister (DSC); a 60-ton onsite
transfer cask (TC); and a horizontal storage module (HSM).' The DSC is
a stainless steel cylindrical vessel that can hold up to fifty-two spent fuel
assemblies, each of which weighs 800 pounds. The TC, a steel and lead-lined
cylinder, holds a DSC as the DSC is being loaded with spent fuel assemblies
in the OCNGS spent fuel pool and then transported on a trailer between the
reactor building, where the spent fuel pool is located, and an HSM. The HSMs
for the OCNGS ISFSI are located just beside the plant in a separate, secured
area.
An HSM is a reinforced concrete unit consisting of a base mat, four walls,
and a roof. Each of the ten HSMs currently at the OCNGS ISFSI holds a
single, loaded DSC. A hydraulic ram pushes a loaded DSC from the TC into an
2In accordance with section 189a(\)(A) of the Atomic Energy Act (AEA). 42 U.S.C. §2239(a)(\){A). and 10
C.F.R. §§50.91-.92. if adopted. the Staff's ''no significant hazards consideration" finding would pennit the Staff
to issue the GPUN·requested technical specification change while this adjudicatory proceeding is pending. As far
as the Board is aware. the Staff has not yet made that finding.
3 As defined in the agency's regulations, an independent spent fuel storage installation, or ISFSI. is "a complex
designed and constructed for the interim storage of spent nuclear fuel and other radioactive materials associated
with spent fuel storage." 10 C.F.R. § 72.3. Under 10 C.F.R. Part 72. Subpart K. an agency·adopted generalliccnse
pennits a reactor licensee to store spent fuel at a reactor-site ISFSI so long as the licensee uses a cask storage
system approved by the agency.
4 Su also Letter from Ann P. Hodgdon, NRC Staff Counsel, to the Ucensing Board (Aug. S. 1996) [hereinafter
Hodgdon Letter], unnumbered anach. I. at 9.1·6 to ·9 (OCNGS [Final Safety Analysis Report (FSAR)] Update
(Update 7 Dec. 1992)); id. unnumbered attach. 2. encl. 3. at 14 to -16 (U.S. Nuclear Regulatory Commission,
Office of Nuclear Material Safety and Safeguards, Safety Evaluation Repon of [Vectra Technologies. Inc.] Safety
Analysis Repon for the Standardized NUHOMS Horizontal Modular Storage System for Irradiated Nuclear Fuel
(Dec. 1994)).
'The NUHOMS system is among the agency.approved cask storage systems. S~~ 10 C.F.R. §72.214 (Certificate
No. 1004).
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HSM horizontally through an opening in the HSM. Inside the HSM, the DSC
sits above the base mat on a steel frame support structure. Once the DSC is
inside the HSM, the HSM opening is sealed with a reinforced concrete and steel
door. Thereafter, spent fuel decay heat cooling occurs by means of a natural
convection air flow system.
To get the fuel assemblies in the spent fuel pool into a DSC for transfer to
an HSM, the Licensee first moves an empty DSC onto the ground floor of the
reactor building and lifts the DSC up the equipment hatch opening approximately
100 feet to the third floor refueling deck. An empty TC is then placed at the foot
of the equipment hatch opening on the ground floor. The DSC is lowered back
down the equipment hatch opening into the .TC, and this combined DScrrC
assembly is raised back up to the refueling deck. The DSC and the annulus
between the DSC and the TC then are filled with water, and the DScrrC
assembly is lowered into the spent fuel pool.
To prevent serious damage to the spent fuel pool during this last process, the
Licensee has developed a cask drop protection system (CDPS). This system,
which was pennanently installed in the early 1970s, consists of a tapered
cylindrical stainless steel structure that has been attached to the sides of one
comer of the OCNGS spent fuel pool. This cylinder, which also is filled with
water, is intended to guide the DScrrC assembly and, if necessary, restrain a
faIling DScrrC assembly as it is placed into the pool to await the insertion
of the fuel assemblies into the DSC. Also, to help provide a cushion, a 2314inch-thick aluminum alloy base plate is attached to the bottom of each TC. If a
DScrrC assembly were dropped, this base plate is intended to act as a piston
and attenuate any forces generated by water displacement and guide cylinder
wall impacts.
The CDPS guide cylinder itself consists of two parts, a lower dashpot cylinder
and an upper guide cylinder. The bottom and sides of the lower dashpot cylinder
have energy absorption capability to prevent damage to the spent fuel pool
bottom and walls from any DSCrrC assembly impacts with the guide cylinder.
The upper guide portion of the CDPS guide cylinder has a hinged gate that can
be opened to pennit fuel assemblies to be loaded into the DScrrc assembly as it
sits in the lower dashpot cylinder, thereby allowing both the DSCrrC assembly
and the fuel assemblies to remain under water in the fuel pool during the entire
loading process. The CDPS also has a l-inch-thick stainless steel top plate
cover extending over the guide cylinder, with a hole for inserting the DScrrC
assembly into the guide cylinder that is some 10 inches wider than the diameter
of a DSCrrC assembly with its base plate attached.
After the DSC is loaded with spent fuel assemblies, the shield plug is set
on top of the DSC to close it. The shield plug is a 4-ton metallic disc about
5 liz feet in diameter and 8 inches thick. The shield plug is lowered by crane
onto the loaded DSC inside the CDPS while attached to a 3-ton yoke by four
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cables connected to four eyebolts imbedded in the shield plug top. The DScrrC
assembly is then removed from the CDPS by crane and the DSC is sealed on the
top with additional protective layers. The water is removed from the DScrrC
assembly, inert gas is inserted, the TC is sealed, and the DScrrC assembly is
taken from the reactor building and transported by trailer to the ISFSI, where
the sealed DSC is placed horizontally into an HSM, as described above.
The particular change in Technical Specification S.3.l.B proposed by GPUN
would permit the shield plug - which weighs considerably more than the single
fuel assembly that now defines the load limit permitted to be moved over spent
fuel - to be placed over the spent fuel assemblies in the DSC while the plug
is being lowered into place.

B.

NIRS/OCNW/CAN Intervention Petition and Contention

In contesting this GPUN license amendment,6 Petitioners NIRS and OCNW
asserted in their June 6, 1996 hearing request and intervention petition that they
had fulfilled the requirements for both intervention as of right because of the
proximity of their members to the facility, while CAN declared its standing was
based on the potential injury its New England-based membership would suffer
from any "bad precedent" that might come from this proceeding. All three
Petitioners argued they met the standards governing discretionary intervention as
well. They further declared the "aspects" of the proposed technical specification
about which they are concerned are the possibility of (I) a significant increase in
accident probabilities; (2) an accident not previously identified in the Licensee's
Safety Analysis Report for OCNGS; and (3) a significant reduction in operating
boiling water reactor (BWR) safety margins. They maintained these concerns
are based on (I) NRC Bulletin 96-02, "Movement of Heavy Loads Over Spent
Fuel, Over Fuel in the Reactor Core, or Over Safety-Related Equipment" (Apr.
II, 1996); (2) NRC Information Notice 96-26, "Recent Problems with Overhead
Cranes" (Apr. 30, 1996); (3) a May 8, 1996 NRC Daily Event Report (DER)
about a SOOO-pound transportation cask that was dropped on the fuel handling
floor at Indian Point Unit 2 while being lifted by a crane; and (4) a December
30, 1994 Preliminary Notice of Event or Unusual Occurrence (PNO-II-94-055),
regarding the drop of a 350-pound core shroud head bolt over the spent fuel pool
at Georgia Power Company's Edwin Hatch Unit 1 that caused a 3-inch gash in
the fuel pool liner and an accompanying 2000-gallon water leak that lowered
the pool level by 2 inches. See [NIRS/OCNW/CAN] Request for a Hearing and

6 A technical specification is a license condition. and a licensee request to change !hat condition constilUtes a
request to amend !he license !hat creates adjudicatory hearing rights under AEA section 1893, 42 U.S.C. § 2239(a).
See Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant. Unit I). CLI·93·21. 38 NRC 87. 91 n.6.93
(1993).
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Petition to Intervene on [GPUN] License Amendment Request for [OCNGS]
(June 6, 1996) at unnumbered pp. 2-8 [hereinafter Intervention Petition].
Both the Licensee and the Staff answered the Petitioners' hearing request.
Licensee GPUN asserted each petitioner had failed to establish its standing to
intervene either as a matter of right or discretion. See GPUN's Answer Opposing
Request for Hearing and Petition for Intervention of [NIRS/OCNW/CAN] (June
21, 1996) at 9-18 [hereinafter GPUN Answer]. The Staff took the position
that while NIRS and OCNW had established some of their members lived or
had activities in proximity to the facility, these Petitioners had failed to show
those members would suffer any injury as a result of the proposed amendment.
The Staff also asserted that CAN had failed to establish its standing as of
right and that all three Petitioners had failed to show they should be afforded
discretionary standing. Further, on the matter of the aspects of the proceeding,
the Staff declared the Petitioners' aspects were not related to the subject matter
of the proposed amendment, criticizing in particular the relevance of the four
documents referenced by the Petitioners in support of their hearing request.
See Staff Hearing Request Response at 5-13. The Licensee, on the other
hand, declared it would address the Petitioners' aspects when responding to
the Petitioners' specific contentions. See GPUN Answer at 18.
Acting pursuant to a Board directive, on July 18, 1996, the Petitioners
filed a supplemental intervention petition in which they set forth the following
contention:
The GPUN application fails to provide defense-in-depth against the risks of a heavy load drop
onto irradiated fuel and fails to satisfy NRC regulatory guidance as provided in NUREG·
0612 "Control of Heavy Loads At Nuclear Power Plants" pertaining to defense-in-depth risk
management to assure that a heavy load drop does not impact or encroach on irradiated fuel.

Supplemental Petition of [NIRS/OCNW/CAN] (July 18, 1996) at 2. As the
bases for this contention, the Petitioners made several assertions that can be
summarized as follows:
A.

Under 10 C.P.R. § SO.36(c)(1), GPUN is legally required to establish and maintain
safety limits governing activities potentially affecting fuel rod cladding and fuel
pool liner integrity. Technical Specification S.3.l.B is designed to establish the
specified safety limits.
B. As is established by a Iune 16, 1995 DER (Reportable Event No. 28954) and a
February 6, 1987 Licensee Event Report (LER) (LER No. 86-016-01), there are
potentially degraded fuel assemblies in the OCNGS spent fuel pool. Because there
is no assurance that such assemblies will not be placed in a DSC, the proposed
Technical Specification change would introduce an unanalyzed threat in the event
of a shield plug drop.
C. The NRC's fundamental regulatory defense-in-depth principle is implemented in
NUREG·0612 "Control of Heavy Loads at Nuclear Power Plants," which is the
equivalent of a regulatory guide. Because OCNGS does not employ a single failure
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proof crane for shield plug movement, consistent with NUREG-0612 guidelines as
described in enclosure 1 to NRC Generic Letter 85-11 (June 28, 1985), GPUN
must rely on analyzed safe load paths and restricted load limits for movement of
heavy loads "to assure, to the extent practical" that heavy loads are not carried over
or near irradiated fuel. Although GPUN claims in its safety evaluation regarding
the proposed technical specification change that a shield plug drop accident is
not credible because of GPUN administrative controls (e.g., rail stops), operator
training, and inspections concerning dry-storage related spent fuel movements, this
does not adequately address human error or mechanical/electrical failure issues.
Rather, the most effective way to avoid such failures is to restrict both humandirected activity and prohibit the movement of heavy loads as is done with current
Technical Specification 5.3.1.B. As such, consistent with the agency's NUREG0612 defense-in-depth guidance, the existing provision cannot be revised as the
Licensee has requested.

See id. at 2-6.7
In its July 29, 1996 answer to the Petitioners' supplemental petition, GPUN
declared both their contention and the bases put forth in support of that
contention are too vague and fail to establish a genuine dispute as to a material
issue of fact or law. According to GPUN, the Petitioners' reliance on NUREG0612 is misplaced because they fail to recognize that document's admonition
to assure heavy loads are not carried over spent fuel "to .the extent practical."

7In a July 18 reply to the June 1996 GPUN and Staff answers to their initial Intervention petition. among other
things, the Petitioners asserted in connection with the GPUN answer that (I) notwithstanding GPUN's assertion
that crane capacity exceeds the weight of the shield plug and lifting yolce, because that combined weight is many
times the weight of a fuel assembly - the limiting weight under the existing technical specification - a drop on
a fully loaded DSC could cause significant damage; (2) given that documents, such as NUREGICR-4982, "Severe
Accidents in Spent Fuel Pools in Support of Generic Safety Issue 82" (July 1987), establish the consequences
of an accident involving a breach of the spent fuel pool liner and a rapid cooling water drain down are serious.
the reduction In safety m:trgins involved in the technical specification change does involve a threat of palpable
injury and a rislc to public health and safety; (3) a November 27, 1992 report of a substantial safety hazard tiled
under 10 C.P.R. Part 21, for the Susquehanna Steam Electric Station indicates that fuel pool cooling capability
loss from a drain down can cause the failure of other safety-related reactor operations equipment; (4) the Increase
in human-directed activity and load weight Involved in the spent fuel off· load activity constitutes an increase in
the rislc of human error and mechanical and/or electrical failure of load bearing equipment that jeopardizes the
public health and safety; (S) the damage associated with a shield plug drop about which they are concerned is (a)
damage to spent fuel In the DSC with the potential for recriticality, and (b) damage to the spent fuel pool liner with
potential drain down affecting other fuel in storage raclcs; and (6) the first line of defense for criticality prevention
strategy at the OCNGS spent fuel pool is the human-directed mechanical activity and weight limit restrictions
imposed in the current Technical Specification S.3.1.B. Su Petitioners' Reply to NRC Staff and (GPUN] Answer
Opposing Request for Hearing and Petition for Intervention of (NIRS/OCNW/CANJ (July 18, 1996) at 2-9.
Concerning the Staffs answer. the Petitioners declared: (1) their reference to NRC Bulletin 96-02. "Movement
of Heavy Loads Over Spent Fuel. Over Fuel in the Reactor Core. or Over Safety-Related Equipment," gives
appropriate baclcground documentation; (2) their reliance on NRC Information Notice 96-26. "Recent Problems
with Overhead Cranes," is appropriate because the increased rislcs associated with activities over or near
irradiated fuel arising from potential crane equipment deterioration or inadequate crane equipment combined with
inappropriate Ucensee activities as outlined in that document are relevant at OCNGS, one of the oldest American
operating reactors; (3) their reliance on the Hatch "bolt drop" preliminary notice is appropriate because of their
concern about the possibility of a similar fuel pool liner tear associated with a shield plug drop acciden!, regardless
of whether the bolt weighs less than a shield plug; and (4) their reliance on the Indian Point 2 DER regarding the
drop of a S()()().pound metal transport container on the fuel handling floor Is appropriate because It underscores
their concern that heavy load accidents can happen. Su it!. at 9-12.
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This qualifier, GPUN asserted, nullifies the Petitioners' apparent position that
permitting any load heavier than a fuel assembly to be carried over spent fuel
will violate "defense-in-depth" principles. According to the Licensee, the only
time the shield plug is over spent fuel is when it is lowered onto the top of the
loaded DSC, a step that cannot be avoided if the spent fuel is to be properly
shielded as is required by other NRC regulatory requirements. Thus, consistent
with NUREG-0612, GPUN has acted to limit the movement of heavy loads
over spent fuel "to the extent practical." See GPUN's Answer to Supplemental
Petition of [NIRSIOCNW/CAN] (July 29, 1996) at 5-9.
This being the case, the Licensee asserted the focus must be on the actions
it has taken to assure heavy load lifts satisfy the preventative measures outlined
in NUREG-0612, which include the use of safe load travel paths, mechanical
stops to prevent crane travel outside the analyzed load paths, and use of detailed
operating procedures and training. According to GPUN, its steps in these areas
have not been contested by the Petitioners. See id. at 8.
As to the Petitioners' concern about the movement of heavy loads over
degraded fuel, GPUN declared that the 1987 LER and the 1995 DER relied
upon by the Petitioners provide no support for their general assertion there are
an ''undetermined'' number of degraded fuel assemblies that may be loaded
into the DSC. According to GPUN, the LER and the DER, in fact, establish
only that a specific number of fuel elements - forty-seven - were damaged
as a ,result of a specific problem with fuel pellet/clad interaction and one was
damaged as a result of structural failure during movement. GPUN further stated
that damaged fuel assemblies have no relevance to this proceeding because the
certificate of compliance issued by the NRC for the NUHOMS storage system
precludes damaged or unchanneled fuel assemblies from being loaded into the
DSC. See id. at 9-11.
Finally, regarding a possible fuel pool liner breach from a shield plug drop,
GPUN asserted this 'concern does not deserve further scrutiny because the
Petitioners have not identified the failure mechanism that would make such a
drop possible or the scenario under which such a drop would impinge on the
fuel pool liner. See id. at 12-15.
In its response to the supplemental petition, the Staff maintained the Petitioners' contention. lacks specificity as to the alleged failures in the GPUN application. The Petitioners' reference to 10 C.F.R. § 50.36(c)(1) as it sets "safety
limits" is misplaced, according to the Staff, because the technical specification
in question is a "design feature," not a "safety limit." The Staff asserted the appropriate regulatory reference is to section 50.36(c)(4). According to the Staff,
this provision covers "design features" in technical specifications, which are
those features of the facility such as construction materials and geometric arrangements that, if altered or modified, would have a significant effect on safety
and are not covered under section 50.36(c)(I)-(3) as they relate to "safety limits"

153

like limiting safety system settings, limiting control settings, limiting conditions
for operation, and surveillance requirements. See NRC Staff Response to Petitioners' Supplemental Petition (July 31, 1996) at 7.
The Staff also asserted the Petitioners' reliance upon NUREG·0612 as
providing "regulatory guidance" is misplaced because that document is not a
regulation or a Staff regulatory guide. The Staff further declared the Petitioners'
reliance on NUREG·0612 as a basis for contending there can be no change in the
load limit set in current Technical Specification 5.3.1.B is misdirected because
that NUREG does not prohibit the movement of heavy loads, but deals only
with the control of movement of such loads. The Staff also responded to the
Petitioners' alleged concern about degraded fuel by reference to the NUHOMS
certificate of compliance that precludes using a DSC to store fuel with known
or suspected gross cladding breaches. Finally, the Staff declared the Licensee's
CDPS makes any shield plug drop on the pool liner a matter of speculation.
See id. at 8-12.
On August 7, 1996, the Board conducted a prehearing conference during
which NIRS, GPUN, and the Staff had an opportunity to address further
the questions of NIRS standing and the admissibility of the Petitioners' joint
contention.8 As part of his presentation, the representative for Petitioner NIRS
read into the record a statement in support of the Petitioners' contention that
addressed a number of the GPUN and Staff objections. See Tr. at 66-76. Among
other things, this NIRS statement made reference to three additional documents:
an April 30, 1986 Staff memorandum on budget cut impacts that is asserted to
provide a factual basis for the unpredictable nature of human error; the July 19,
1996 Oyster Creek Performance Review in which the Staff finds there have been
"avoidable personnel errors" at the facility, particularly in the areas of operations
and maintenance; and a July 20, 1995 GPUN reply to a 1995 NRC inspection
report (No. 50-219/95·09), in which the Licensee concurs in a self·identified
technical specification violation involving a failure to follow a requirement to
have a licensed senior reactor operator or a senior reactor operator limited to fuel
handling supervise core alterations. According to NIRS, these documents show
that "the issue of human error provides support for the contention that it is indeed
not practical to modify and reduce a current technical specification designed to
preclude human error and/or mechanical failure from dropping a heavy load

8 The August 7 prehearing conference was noticed in early July. Su Board Order (Scheduling Filing Deadline
for Supplemental Intervention Petitions and Responses and for Prehearing Conference) (July 3, 1996) at 2
(unpublished). The Board, howe=, was informed for the first time at the prehearing conference that the designated
represenllltives of OCNW and CAN would not attend the August 7 proceeding. Stt Tr. at 7·8; stt also Board
Memorandum (Forwarding Documents for Docketing and Requesting Settlement Status Repon) (Aug. 14, 1996)
attachs. 1·2 (unpublished). Acting on the motion of the Ucensee. the Board ruled that while it would not dismiss
OCNW and CAN for their failure to participate In the conference, the NIRS representative would not be permitted
to make any presenllltion on the issue of OCNW's or CAN's standing to intervene. Su Tr. at 9·14.
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onto irradiated fuel without undennining the Defense-In-Depth Philosophy as
established in NUREG-0612." Tr. at 70-71.
During the prehearing conference, NIRS also sought to counter the GPUN and
Staff responses to the Petitioners' supplemental petition. Besides declaring that
a shield plug drop accident was a credible event that constituted an unanalyzed
condition, NIRS asserted GPUN had not answered the Petitioners' concerns
about degraded fuel assemblies because it had not provided infonnation about
how the utility plans to screen the fuel for deteriorated bundles or about the
consequences for criticality and shielding if such fuel bundles are involved in
a heavy load drop accident. NIRS did state the Petitioners were willing to
concede a spent fuel pool drain down resulting from liner damage from a shield
plug drop was an unlikely event, but asserted the GPUN safety evaluation for
the requested amendment still was insufficient because it did not adequately
address the consequences during a shield plug lift of either a power loss to the
crane drive motor or a seismic event. See Tr. at 72-76.
In response to NIRS's expressed concern about the lack of any GPUN
analysis of the consequences of a shield plug drop onto the fuel assemblies
in a DSC, see Tr. at 82, GPUN made reference to analyses it had made of
several "worst case" scenarios relative to a possible shield plug drop. Although
maintaining that the possibility of such a drop was incredible, GPUN noted
that it had analyzed the potential for recriticality if, by whatever means, all
fifty-two fuel assemblies in a DSC were damaged so that all the fuel is crushed
together in the worst possible configuration in the bottom of the canister, thereby
maximizing the potential for recriticality. GPUN concluded that even under this
scenario, the potential of recriticality was very low (0.957). See Tr. at 8586. In addition, GPUN analyzed the possible radiological consequences that
could result from a shield plug drop given the geometrical configuration of the
canister opening and the size and shape of the shield plug. GPUN detennined
that the maximum damage would accrue if the plug landed vertically on the
cask mouth, impacting sixteen of the fifty-two fuel bundles in a fully loaded
cask, with a resulting potential maximum release of 6.25 millirem at the facility
site boundary. See Tr. at 92-94.
These analyses, which had not been given to the Petitioners, subsequently
became the subject of unsuccessful settlement negotiations. See Petitioners
Communication to the Honorable G. Paul Bollwerk, Esq., Dr. Peter Lam, and Dr.
Charles Kelber Regarding Settlement with GPUN (Aug. 16, 1996). Ultimately,
these analyses came into the Petitioners' hands as a result of Staff action to
obtain them. See Letter from Ernest L. Blake, GPUN Counsel, to the Licensing
Board at 1 (Aug. 27, 1996). Thereafter, in a September 9, 1996 pleading,
commenting on the analyses, the Petitioners asserted that the expressed premise
in the recriticality analysis that a drop accident would not damage the TC
containing the DSC lacked justification and that the radiological consequences
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analysis failed to address the question of occupational doses to facility workers.

See Petitioners Status Report to the Honorable G. Paul Bollwerk, III, Dr. Peter
Lam, and Dr. Charles Kelber Regarding GPUN Letter of August 23, 1996 (Sept.
9, 1996) at 1-2 [hereinafter Petitioners Status Report].
In a September 11 reply, the Licensee asserted the undamaged cask assumption for its nonmechanistic criticality analysis clearly was justified given the
4-inch-thick steel walls on the cask. As to the Petitioners' assertions regarding occupational doses, the Licensee labeled these complaints meritless both
because they did not account for GPUN's comprehensive worker radiation protection program and because occupational exposures were not any part of the
relief the Petitioners sought in their contention or the supporting bases. See
Letter from Ernest L. Blake, Licensee Counsel, to the Licensing Board at 1-2
(Sept. 11, 1996). The Staff likewise criticized the Petitioners' filing as an attempt to raise new issues without addressing the "late-filing" factors in 10 C.F.R.
§ 2.714(a)(1). See NRC Staff Response to Petitioners' Status Report (Sept. 11,
1996) at 2-3.
II.

A.

Petitioners' Standing

1.

Standing as of Right

ANALYSIS

As is generally the case with intervention petitions, our consideration of the
Petitioners' hearing request begins with the question of their standing as of
right. To have standing to participate as of right in a proceeding regarding an
agency licensing action, a petitioner must demonstrate that (1) it has suffered
or will suffer a distinct and palpable injury that constitutes injury in fact within
the zone of interests arguably protected by the governing statute; (2) the injury
is fairly traceable to the challenged action; and (3) the injury is likely to be
redressed by a favorable decision. In addition, when, as here, an organization
such as NIRS, OCNW, or CAN seeks to intervene on behalf of its members,
see Intervention Petition at unnumbered p. 2, that entity must show it has an
individual member who can fulfill all the necessary elements and who has
authorized the organization to represent his or her interests. See Yankee Atomic
Electric Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC I, 6 (1996).
In this instance, Petitioners NIRS and OCNW seek to establish their standing
as of right under a different theory from that used by Petitioner CAN. NIRS and
OCNW assert several of their members live, work, or engage in recreational
activities sufficiently close to OCNGS to provide standing as of right. In
contrast, CAN declares that although its members reside many hundreds of miles
from OCNGS, the concerns of CAN members about the possible movement
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of large loads over the spent fuel pools of the Yankee Nuclear Power Station
in northwestern Massachusetts and, in particular, the Vermont Yankee Nuclear
Power Station in southern Vermont are sufficient to provide CAN with standing.
We address these theories separately.

a.

NIRS/OCNW Standing

Petitioners NIRS and OCNW have supplied an affidavit from one individual
who is a member of both organizations. He asserts he lives within the OCNGS
ingestion pathway zone, which generally is within a 50-mile radius of a facility; that his work for OCNW, including trips to the OCNW post office box,
frequently takes him within the OCNGS plume exposure emergency planning
zone (EPZ), which generally is within a to-mile radius of a facility; that his
work for the local Izaak Walton League chapter, including work on conservation projects within t mile of the facility, frequently takes him within the
EPZ; and that he engages in recreational activities on a bay within the EPZY
OCNW also relies on three other affidavits: one from a member who lives in
a housing development wherein the facility emergency plan causes residents to
drive toward the plant, which is within Ih mile; and two from individuals
who, while declaring they live within the EPZ, fail to state they are OCNW
members. lo Petitioners NIRS and OCNW maintain that this information, along
with these affiants' assertions that a heavy load drop onto the irradiated fuel
would result in offsite releases of radioactivity and that they are concerned about
the health and safety consequences of such an accident involving the fuel transfer
canisters, establish the requisite injury in fact to provide each organization with
representational standing. See Intervention Petition at 2-3.
Both the Licensee and the Staff declare that any agency precedent regarding
a "proximity" presumption for standing in licensing cases in which there is a
"clear potential for offsite consequences" is inapplicable in the context of this
narrow license amendment dealing with load handling. Instead, they assert the
Petitioners must make a showing there is some distinct and palpable injury that
has or will arise from the particular amendment at issue. NIRS and OCNW have
9 Su Intervention Petition unnumbered attach. I (affidavit of William deCamp, Jr.). Although the respective
I().mile and S().mile radius designations set forth in the agency's generic emergency planning guidance are often
utilized to describe a facility's plume exposure EPZ and ingestion pathway zone, the actual shape of these
emergency planning areas depends on the characteristics of the particular site. Su U.S. Nuclear Regulatory
CommissionlFederal Emergency Management Agency, NUREG-06S4IFEMA·REP-I, "Criteria for Preparation and
Evaluation of Radiological Emergency Response Plans and Preparedness in Support of Nuclear Power Plants," at
II (rev. 1 Nov. 1980). None of the participants has provided us with a description of the actual parameters of the
OCNGS ingestion pathway zone or plume exposure EPZ. For present purposes, therefore, we assume the generic
radius designations are applicable.
10 Su Letter from Jean Buroett to Secretary of the Commission attach. (June 5, 1996); Letter from Shirley R.
Schmidt to Secretary of the Commission attach. (June S, 1996) [hereinafter Schmidt Letter); Letter from Maria
Szczech to Secretary of the Commission attach. (June 7, 1996) [hereinafter Szczech Letter).
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failed to do this, both GPUN and the Staff state, because with the procedural
and mechanical protections GPUN will utilize in moving and lowering the shield
plug over the spent fuel in the DSC, the Petitioners have not shown there is a
credible accident sequence that would result in a shield plug drop or that such
a sequence will have offsite consequences. See GPUN Answer at 11-15; Staff
Hearing Request Response at 7-8.
In making a standing determination, we are to "construe the petition in favor
of the petitioner." Georgia Institute of Technology (Georgia Tech Research
Reactor, Atlanta, Georgia), CLI-95-12, 42 NRC 111, 115 (1995). Bearing this
directive in mind, we conclude there is sufficient information on the record
before us to establish a reasonable basis for the assertion of Petitioners NIRS
and OCNW that a shield plug drop accident can occur and that such an accident
can have offsite radiological consequences that may impact the Atomic Energy
Act-protected health and safety interests of their members.
Petitioners NIRS and OCNW have provided a number of documents regarding load drop accidents at nuclear facilities. See, e.g., Intervention Petition
unnumbered attach. 8 (NRC Information Notice 96-26 (Apr. 30, 1996); id. unnumbered attach. 9 (Headquarters Daily Report (May 8, 1996»; id. unnumbered
attach. 10 (NRC Preliminary Notification of Event or Occurrence PNO-II-94-055
(Dec. 30, 1994». These documents indicate that, for a variety of reasons including mechanical failure and human error, nuclear facility load drop accidents
do happen that result in damage, sometimes substantial, to facility equipment.
Given this information, we are unable to conclude that the possibility of a shield
plug drop accident is so inherently "incredible" or "irrational" that it provides
no reasonable basis upon which the Petitioners can establish their standing to
challenge the requested amendment.
As for the consequences of such an accident, while again asserting it is based
on a very low probability event, the Licensee has done an analysis of a "worst
case" shield plug drop that indicates there could be some off-site consequences
to such an occurrence, albeit in a range well below the public exposure limits
established in 10 C.F.R. Part 100. Relative to a threshold standing determination,
however, even minor radiological exposures resulting from a proposed licensee
activity can be enough to create the requisite injury in fact. See Yankee Atomic
Electric Co. (Yankee Nuclear Power Station), LBP-96-2, 43 NRC 61,70, aff'd,
CLI-96-7, 43 NRC 235, 246-48 (1996). In this instance, we consider the
postulated exposures are sufficient to support the Petitioners' standing claims.
Finally, based on the information supplied by two of their affiants, we find
NIRS and OCNW have established there are reasonable grounds to conclude
these radiological offsite consequences could impact organization members,
thereby providing standing for NIRS and OCNW. Of the two individuals who

158

are NIRS and/or OCNW members,1I the one, who is an OCNW member, lives
within 112 mile of the facility, while the other, who is a member of both OCNW
and NIRS, has organization-related and recreational activities that regularly bring
him within the facility's lO-mile EPZ, sometimes as close as a mile (or less)
from the facility. We find this showing of residence and regular activities near
the facility, in conjunction with the evidence of possible offsite consequences
from a shield plug drop accident, sufficient to provide these individual members,
and therefore the organizations that represent them, with standing to contest
GPUN's proposed technical specification change. 12

b.

CAN Standing

While OCNW and NIRS ground their standing as of right on the traditional
"proximity" theory, CAN uses a more unconventional approach. As was
noted above, CAN's standing assertion is rooted in its concern the precedent
that may be set in this proceeding could impact its ability to contest similar
amendment requests made by utilities operating nuclear power plants in the
MassachusettslVermont area that is CAN's operational base. The affidavit from
CAN's member makes it clear that her residence and activities are in that New
England area, which is some 200 miles from the Oyster Creek facility.
CAN's "bad precedent" argument previously has been rejected as a basis for
standing as of right. In Ohio Edison Co. (Perry Nuclear Power Plant, Unit 1),
LBP-91-38, 34 NRC 229, 248-49 (1991), aff'd as to another ruling, CLI-9211,36 NRC 47 (1992), petition/or review dismissed. City a/Cleveland v. NRC.
68 F.3d 1361 (D.C. Cir. 1995), the Licensing Board found an almost identical
assertion was the sort of "generalized grievance" that was "too academic" to
provide the requisite injury in fact for standing as of right. We agree with that
analysis, and adopt it here to reject CAN's argument regarding its standing as
of right.

II Because the other two individuals have failed to indicate they are members of either organization. see Schmidt
Letter attach.: Szczech Letter attach.• their proximity to the facility cannot be used by NIRS or OCNW as a basis
for representational standing. Su Florida POWtr and Ught Co. (Turkey Point Nuclear Generating Plant. Units
3 and 4), ALAB-952, 33 NRC 521, 53!)'3 I (representational standing not present when individual relied on for
standing Is not organization member, but only representative of another organization), off'(/, CLI-91-13, 34 NRC
185 (1991).
12 Because we have before us specific evidence of possible offsite consequences in the vicinity of the facility from
iI shield plug drop incident, we need not reach the issue of whether any general presumption regarding possible
consequences and proximity to the facility is appropriate. Comport Virginia Electric and Power Co. (North Anna
Nuclear Power Station, Units I and 2), ALAB-522, 9 NRC 54, 56 (1979).
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2.

Discretionary Standing

CAN also claims that if we find it lacks standing as of right, it nonetheless
should be granted discretionary standing under the governing factors the Commission first established in the Pebble Springs proceeding. As outlined in that
decision, the factors we must consider are:
(a)

Weighing in favor of allowing intervention (I) The extent to which the petitioner's participation may reasonably be expected to assist in developing a sound record.
(2) The nature and extent of the petitioner's property, financial, or other interest
in the proceeding.
(3) The possible effect of any order which may be entered in the proceeding
on the petitioner's interest.
(b) Weighing against allowing intervention(4) The availability of other means whereby petitioner's interest will be protected.
(5) The extent to which the petitioner's interest will be represented by existing
parties.
(6) The extent to which petitioner's participation will inappropriately broaden
or delay the proceeding.

Portland General Electric Co. (pebble Springs Nuclear Plant, Units 1 and 2),
CLI-76-27,4 NRC 610, 616 (1976).
As the Commission has made clear, see id. at 617, the primary consideration
concerning discretionary intervention is the first factor - assistance in developing a sound record. In Perry, LBP-91-38, 34 NRC at 250, the Licensing Board
found this factor strongly supported discretionary intervention because the party
in question, having previously litigated related issues before the Commission
and in federal court, was well-versed in the legal and factual issues involved in
that proceeding. We cannot say the same for Petitioner CAN here. Appearing
in this proceeding pro se and apparently without the assistance of any technical experts, CAN has not demonstrated any special experience or expertise it
will bring to this proceeding in terms of developing a sound record. We thus
conclude this important factor fails to support CAN's discretionary intervention.
Concerning factors two and three, like the Perry case, see id., we find these
weigh in favor of discretionary intervention. Although insufficient to establish
"injury in fact," CAN's interest in stopping the proposed license amendment
likewise is within the "zone of interests" relevant to this proceeding. At the
same time, while too speCUlative to support standing as of right, its concerns
about prejudice to its interest are not totally untoward in that the issue before
us, as we explain below, is a legal matter that, depending on the breadth of any
Commission rulings, could have implications for any future "heavy load lifting"
proceedings.
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Also as in Perry. see id.• factors four and five to a degree weigh against CAN
discretionary intervention. Based on the record before us, it seems apparent the
interest of OCNW and NIRS, who already have been found to have standing, is
very much like that of CAN, albeit more concrete. Up to this point, NIRS (and
to a lesser degree OCNW) has defended those interests vigorously. Regarding
the availability of other means to protect that interest, it may well be, depending
on the rulings in this case, that CAN would have some opportunity to contest
a similar amendment request relative to Yankee Rowe or Vermont Yankee. As
with Perry, however, these negative considerations are counterbalanced -by the
fact that, as we outline below, the issue before us appears to be one of law, so
that additional CAN participation is not likely to broaden or delay the proceeding
significantly. See id. at 250-51.
Considering all these factors, particularly CAN's lack of any specific showing
about how its participation can reasonably be expected to assist in developing a
sound record, we conclude that the balance does not weigh in favor of permitting
CAN to become a discretionary intervenor. As such, we deny its intervention
request in toto. Nonetheless, in light ofCAN's apparent concern over this matter,
we provide CAN with an opportunity, if CAN wishes to use it, to appear as
amicus curiae and file a pleading providing the Board with its views on the legal
issue we admit for litigation in this proceeding, as detailed below. See Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-862,
25 NRC 144, 150 (1987).u

B.

Petitioners' Contention

Having determined which of the Petitioners has standing to be a party to this
adjudication, we next tum to the matter of what, if any, issues there are for
litigation. Certainly, the question of the admissibility of a petitioner's proffered

13 As Ihe Appeal Board nOled in 5Mbrook. 25 NRC at ISO. the agency's rules of practice explicilly pennil amicus
curiae participation only in the context of appe\1ale proceedings. As the Appeal Board also observed, however,
this liJcely reflects the fact that requesls for such participation do nol oflen arise in the contexl of Licensing Board
hearings - in which factual questions generally predominate - because an amicus customarily does not present
witnesses or cross-examine other parties' wilnesses. This happenstance, the Appeal Board concluded, "does not
perforce preclude the granting of leave in appropriate circumstances to file briefs or memoranda am;cu., cur;a~
(or to present oral argumenl) on issues of law or fact that sti\1 remain for Licensing Board consideration." Id.
In the context of this proceeding, in which (as we conclude below) a legal issue predominates, consistenl with
this Appeal Board guidance we find pennilling CAN to file an amicus pleading addressing that issue is enlirely
appropriate. If we later conclude this case requires an evidentiary hearing, we can then reassess Ihe scope and
means of CAN', participalion.
So thaI Ihe Board and the other parties will know ils slatus, on or before Friday. Novt!mb~r 8. 1996. CAN
should file 8 pleading indicating whether il inlends 10 participate as an amicus curiae. In deciding whelher to
participale as an amicus. CAN may wish 10 consider 10 what degree ils participation in this proceeding may make
it the larget of issue preclusion claims (i.e., res judicala or collateral eSloppel) if a similar lechnical specificalion
change is requesled alone of the New England facilities aboul which it is concerned. Su P~rry. LBP·91·38. 34
NRC 81251 n.68.
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contentions is of equal import "because contentions play a vital role in agency
licensing adjudications by framing the issues for consideration." Yankee Atomic
Electric Co. (Yankee Nuclear Power Station), LBP-96-1S, 44 NRC 8, 21 (1996).
In this instance, as was described above, the Petitioners have put forth one
contention with several bases. Both the Licensee and the Staff have challenged
the contention as lacking the necessary specificity under 10 C.F.R. § 2.714(b)(2)
as well as failing to have a supporting basis that, as is required by section
2.7l4(b)(2)(ii) and Commission precedent, see Yankee Rowe, CLI-96-7, 43 NRC
at 248-49, contains information sufficient "to show that a genuine dispute exists
with the applicant on a material issue of fact or law."
On the question of specificity, the assertion of the Licensee and the Staff
that the Petitioners' contention, in and of itself, lacks the requisite specificity
has some merit. Nonetheless, and particularly in the context of dealing with
pro se Petitioners, a finding regarding a contention's specificity should include
consideration of the contention's bases. See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC 93, 97 (1988)
(both contention and stated bases should be considered when question arises
regarding admissibility of contention).
As we have summarized them above, however, Bases A and B arguably
provide little help in this regard. Because the focus of that contention, as it
was crafted by the Petitioners, is on the agency's "defense-in-depth" principle
as embodied in NUREG-0612,14 the relationship between those two bases and
the contention is not readily apparent. IS When the language of the contention is
considered in conjunction with Basis C, however, the requisite specificity clearly
is present.

14 NUREG.()612 is a 1980 document that was intended 10 provide "the results of the NRC staff's review of the
handling of heavy loads and includes the NRC staff's recommendations on actions that should be taken to assure
safe handling of heavy loads." U.S. Nuclear Regulatory Commission, Office of Nuclear Reactor Regulation,
NUREG-0612, "Control of Heavy Loads at Nuclear Power Plants," at iii (July 1980). In setting forth guidelines
for handling heavy loads, NUREG.()612 clearly does so in the context of carrying out the regulatory philosophy
of "defense-in-depth." Su id. at 5-1 to -2. The "defense-in-depth" principle is the agency policy under which
regulated entities are required to safeguard the public health and safety "through multiple intermeshing and
overlapping protections." Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), CLI74-40,8 AEC 809, 813 (1974).
IS As we have outlined il above, Basis A asserts that consistent with 10 C.F.R. § 50.36(c)(I), activities potentially
affecting fuel rod cladding and fuel pool liner integrity are subject to safety limits and thai the existing technical
specification is designed to establish the specified safety limits by prohibiting the movement of any load greater
than the weight of one fuel assembly over or near itTadiated fuel. On its face, this basis appears to provide no
support or otherwise bear a relationship to the Petitioners' contention. The same is true of Basis B. To whatever
the degree the purported problem with degraded fuel might support a challenge to the Ucensee's amendment
request, it bears no apparent relationship to the NUREG.()612 "defense-in-depth" concern that is the focus of the
contention.
As such, it is arguable that if Bases A and B merit any consideration. it is only as separate contentions.
Nevertheless, for the reasons set forth below, whether as separate contentions or as bases for the Petitioners'
stated contention, we find these concerns inadequate to provide an admissible issue.
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Looking then to the question of the adequacy of the bases put forth in support
of their contention, even if we consider Bases A and B as having an appropriate
relationship to the Petitioners' stated contention, we find them inadequate to
provide an admissible contention. Basis A suffers from two flaws. First, it is
footed in the misapprehension that Technical Specification 5.3.1.B is a "safety
limit" as that term is defined in 10 C.F.R. § 50.36(c)(l). As both the Licensee
and the Staff correctly point out, this technical specification is in fact a "design
feature" under section 50.36(c)(4). Even more telling, however, is the fact that,
whether Technical Specification 5.3.l.B is a "safety limit" or a "design feature,"
nothing we are aware of in connection with section 50.36 precludes a change
in the provisions of such a technical specification if the Licensee can make the
appropriate showing. As such, that regulation, and so Basis A, is irrelevant
to the Petitioners' contention that the requested change somehow violates NRC
"defense-in-depth" principles.
As we have noted above, to establish their Basis B concern as an appropriate
foundation for the admission of their contention, the Petitioners rely on certain
Licensee documents they declare show there are at least forty-seven fuel
assemblies in the OCNGS fuel pool with cladding failure. This is significant,
they argue, because a shield plug drop accident involving a DSC containing such
degraded fuel elements is unanalyzed in terms of possible recriticality. Further,
they discount the representations of the Licensee and the Staff that loading
such degraded fuel assemblies into a DSC would violate the generic certificate
of compliance under which GPUN is permitted to use the NUHOMS storage
system on the basis they have not been provided with documentation explaining
how the Licensee will screen irradiated fuel assemblies for defects. See Tr. at
74-75.
Even assuming the mere declaration that a particular concern is "unanalyzed"
is sufficient to provide a basis for a contention, but see Yankee Rowe, LBP-96-2,
43 NRC at 75-76 (contention must not only allege decommissioning plan content
deficiency, but show that purported deficiency has health and safety significance
for decommissioning process), it is apparent from the materials before us that
the Petitioners' recriticality concern has indeed been analyzed. The Licensee's
recriticality study, which assumes all the fuel from a fully-loaded DSC is crushed
together, clearly envelopes this concern. Therefore, relative to any purported
lack of an analysis, there is no material factual dispute that warrants further
inquiry.16

16ln rheir September 91i1ing. rhe Petitioners aclcnowledge rhe results of the Licemee's recriticaliry analysis "appear
technically correct," but then dec:lare rhey have a new concern regarding the statement in rhe analysis rhat rhe
impact of a shield plug drop would not be sufficient to breach rhe rigid sbUctural material of the TC. Petitioners
Starus Report at 1-2. As !he Staff correctly pointed oul, if rhe Petitioners want to raise new concerns like this (or
rheir additional claim about worlcer exposures). !hey must address the late-filing standards in 10 C.F.R. 12.714(a).
(Co1llinu~d)
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Concerning the purported lack of documentation explaining the Licensee's
fuel assembly screening process, as the Licensee and the Staff noted, the
certificate of compliance governing the use of the NUHOMS dry storage
system makes it clear that only those fuel assemblies that are "intact" with
"no known or suspected gross cladding breaches" are eligible for storage in a
DSC. Hodgdon Letter unnumbered attach. 2, encl. 2, at A-I0 (U.S. Nuclear
Regulatory Commission, Certificate of Compliance for Dry Cask Fuel Storage
Casks, Certificate No. 1004 (Jan. 23, 1995) (Table 1-lb» [hereinafter Certificate
of Compliance No. 1004]; see id. at A-5 (Section 1.2.1 Fuel Specification
Limit/Specification). Moreover, the certificate of compliance provides that
these fuel specifications "must be met by every individual fuel assembly to
be stored" in NUHOMS casks, id. at A-tO n.(1); see id. at A-5 (Section 1.2.1
Fuel Specification Applicability); that it must be "verified and documented"
that each fuel assembly to be loaded into a DSC meets these specifications, id.
at A-5 (Section 1.2.1 Fuel Specification Action); and that immediately before
insertion of a spent fuel assembly into a DSC, "the identity of each fuel assembly
shall be independently verified and documented," id. at A-6 (Section 1.2.1 Fuel
Specification Surveillance).
These requirements, which are conditions of the certificate of compliance, see
id. at A-I (Section 1.0 Introduction) make it apparent that in order to meet these
regulatory specifications established pursuant to 10 C.F.R. §§ 72.212, 72.236(a)
to govern the use of the NUHOMS cask system, GPUN must not load degraded
fuel assemblies into a DSC. Because clear regulatory constraints mandate GPUN
must not load such spent fuel, to gain the admission of a contention founded on
the premise GPUN will not follow these requirements, the Petitioners must make
some particularized demonstration that there is a reasonable basis to believe
GPUN would act contrary to their explicit terms. Having failed to make such
a showing,ll the Petitioners' degraded fuel assembly concern is inadequate to
establish a material factual dispute that warrants further inquiry.18

Because they have made no atlempt to address these standards. we need give no further consideration to their
added concerns.
11 As we noted previously. su supra p. 154. at the August 7 prehearing conference Petitioner NIRS provided
several additional OCNGS-related documents describing (I) a November 1994 self-identified and corrected
technical specification violation in which a reactor core alteration was made without the required supervision of an
appropriate senior reactor operator, and (2) a July 1996 Staff performance review in which GPUN is criticized for
the continued occurrence of "avoidable" operation and maintenance "personnel errors." Although these documents
suggest that the Ucensee's operation is not error free, they do not provide information that is sufficiently specific
to establish the need for further inquirY on the factual question of the Ucensee's ability properly to screen fuel
assemblies as it Is required to do under the NUHOMS certificate of compliance.
18 Although not directly related to Basis B (or apparently either of the other proffered bases), likewise insufficient
to provide grounds for an admissible contention are the NIRS- expressed concerns about possible problems with
load drop during crane power loss and seismic events. Su supra p. ISS. As the Ucensee indicated, the former
claim is based on a poorly drafted sentence in the GPUN safety evaluation regarding the proposed technical
specification change that fails to make it clear that an installed protective device in fact addresses the problem of
(Continued)
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In considering Basis C, we reach a different result. As our summary of that
basis indicates, and as was explained to us during the prehearing conference,
with this concern the Petitioners seek to establish the "single fuel assembly"
weight limitation in existing Technical Specification 5.3.1.B reflects an agency
judgment about the particular measures that are necessary for compliance with
the purported regulatory guidance in NUREG-0612 as it is asserted to implement
the "defense-in-depth" principle. According to the Petitioners, this weight
limitation is a vital control meant to remove the potential that human error or
any mechanical/electrical failure could cause damage to irradiated fuel. I9 See
Tr. at 68. Because of the importance of this limitation, the Petitioners assert,
this technical specification cannot be changed.
The Licensee and the Staff have countered with arguments suggesting that
the Petitioners' interpretation of the significance and meaning of NUREG-0612
is misplaced. We find, however, that several factors provide sufficient reason
to conclude Basis C establishes a material disputed issue of law that should be
considered further.
The CDPS apparently has been in place for some time, see supra p. 149,
indicating that the Licensee (and the Staff) had some notion GPUN at some
point could be in a position to place an object heavier than a fuel assembly
over fuel assemblies being packaged for removal and storage. Nonetheless, the
existing technical specification with its specific "fuel assembly" weight limitation
seemingly was adopted for OCNGS after NUREG-0612 was issued with its
"to the extent practical" language. See U.S. Nuclear Regulatory Commission,
Office of Nuclear Reactor Regulation, NUREG-0612, "Control of Heavy Loads
at Nuclear Power Plants," at 3-9 (Table 3.2-1), 5-2 (July 1980). Further, while
the Staff and GPUN have asserted that NUREG-0612 is simply "guidance"
that contains no regulatory mandate, as we pointed out during the prehearing
conference, there are any number of references to NUREG-0612 "requirements"
in the Licensee and agency documents provided to us. See Tr. at 99-101; see
also, e.g., Certificate of Compliance No. 1004, at 2 ("The [NUHOMS] TC is
designed and fabricated as a lifting device to meet NUREG-0612 and ANSI
N14.6 requirements.").
This, we conclude, raises a legitimate question about the regulatory significance of that document and its "to the extent practical" language. When combined with the Petitioners' challenge to the exact meaning of the NUREG-0612
power loss. while the latter does nol accounl for the faci thai the crane involved is seismically qualified. Su Te.
a! 87-88. The Petitioners' presenl showing regarding these matters fails 10 establish the requisile material factual
Issue In dispute that warranlJ further inquiry.

19 As we have noted, see supra p. IS4, the Petitioners have submitted several documents they assert establish there
Is a significant problem with human error a! OCNGS. They do so, however, not In an attempt 10 support a claim
that such human error raises questions aboul the adequacy of GPUN's load handling training and procedures, bUI
rather as support for their general assertion thai il is "nol practical" 10 change the existing lechnical specification
withoul undermining the defense-in-depth principle embodied in NUREG-0612. See Tr. al70-71.
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"to the extent practical" terminology as it relates to the requested technical specification change, we find there is sufficient information to pose a matter of legal
interpretation that merits further scrutiny. As such, we admit the Petitioners'
contention as it is supported (and explicated) by Basis C.

m.

SCHEDULE

Section 2.714(b) of title 10 of the Code of Federal Regulations declares
that a contention, such as the Petitioners', that poses a legal question "must
be decided on the basis of briefs or oral argument according to a schedule
determined by the Commission or the presiding officer." Notwithstanding the
Licensee's suggestion that admission of the Petitioners' contention should be
followed by discovery, see Tr. at 116, from all appearances the legal issue the
Petitioners have framed is one that could be resolved on summary disposition
without discovery.2o Because the ultimate burden on this issue rests with GPUN,
see 10 C.F.R. § 2.732, we establish the following schedule for further filings:21
GPUN Summary Disposition Motion22

Friday, November 15, 1996

StaffIPetitioners!Amicus Curiae Responses
to GPUN Summary Disposition Motion
and/or Petitioners' Cross-Motion for Summary Disposition

Friday, December 6, 1996

GPUN Reply to Petitioners!Amicus Curiae
Responses and/or Petitioners' Cross-Motion for Summary Disposition, and Petitioners Reply to Staff Response

Friday, December 20, 1996

For all further pleadings in this proceeding, in addition to serving conforming
paper copies on all parties, the amicus curiae (if CAN chooses to participate in
this role), the Board members, and the Office of the Secretary, a courtesy copy
of each filing shall be sent to all other parties, the amicus curiae, the Board
members, and the Office of the Secretary by facsimile transmission, E-mail

20 Consistent with existing agency practice. in responding to any GPUN (or Staff) summary disposition motion.

Petitioners NlRS and OCNW can assert, with any appropriate supporting affidavits, that they need discovery to
answer that dispositive motion. S~~ Public S~rvic~ Co. of Nnv Hampshiu (Seabrook Station, Units I and 2),
CU·92·8, 35 NRC 145, 152 (1992).

21 The Board will advise the parties at a later date if it intends to hold an oral argument regarding their summary
disposition filings.
22 If the Staff wishes, it lIIlIy file a dispositive motion on this date as well. If the Staff does so, the Petitioner
and amicus curiae responses should encompass both the GPUN and Staff dispositive motions and the Staff is
permitted to file a reply to any such responses in accordance with the schedule.
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transmission, or other means that will ensure receipt by 4:30 p.m. Eastern Time
on the date of filing.
Substantive summary disposition-related pleadings other than those authorized in the schedule above are not permitted without preapproval of the Board.
Board preapproval must be sought in writing at least 24 hours before filing the
pleading. The preapproval request must indicate whether the other parties to the
proceeding oppose or support the request. 23

IV.

CONCLUSION

Petitioners NIRS and OCNW have shown that' (I) at least one of their
members who has authorized NIRS or OCNW to represent his or her interests
lives, works, or engages in recreational activities near OCNGS; and (2) there
is some reasonable basis to believe that, as a consequence of a shield plug
drop incident, those individuals' proximity to the facility can result in injury to
their health and safety interests as those interests are protected by the Atomic
Energy Act. Petitioners NIRS and OCNW thus have established their standing
as of right to be parties to this proceeding. In contrast, the interest of Petitioner
CAN and its proffered member (who lives well away from OCNGS) in avoiding
adverse precedent from this case is too generalized and academic to provide CAN
with standing as of right. Further, CAN has failed to demonstrate it should be
granted discretionary standing. Therefore, CAN's intervention request is denied,
although it can (if it wishes) participate in the initial summary disposition stage
of this proceeding as an amicus curiae.
We also conclude that the Petitioners' joint contention, as supported by Basis
C as summarized above, see supra pp. lSI-52, is sufficient under 10 C.F.R.
§ 2.714(b)(2)(iii) to establish a genuine material issue of law. As such, we admit
their contention and establish a schedule for further litigation on its merits.
For the foregoing reasons, it is, this twenty-fifth day of October 1996,
ORDERED that:
1. Relative to the contention set forth in their July 18, 1996 supplemental
intervention petition, as that contention is supported by Basis C as summarized
above, the June 6, 1996 hearing request and petition to intervene of Petitioners
NIRS, OCNW, and CAN is granted as to NIRS and OCNW and is denied as
to CAN.
2. Litigation on this contention will commence immediately in conformance
with the schedule and procedures specified in section III above.
.
23 Our previous directives concerning the timing and content of motions for extension of time remain applicable.
Su Board Initial Order at 4.
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3. In accordance with the tenns specified in sections II and III above, CAN
is granted pennission to participate as an amicus curiae relative to the contention
admitted in this proceeding.
4. In accordance with the provisions of 10 C.F.R. § 2.714a(a), as it rules
upon an intervention petition, this memorandum and order may be appealed to
the Commission within 10 days after it is served.

THE ATOMIC SAFETY AND
LICENSING BOARD24
G. Paul Bollwerk, III, Chainnan
ADMImSTRA~JUDGE

Charles N. Kelber
ADMImSTRA~JUDGE

Peter S. Lam
ADMImSTRA~JUDGE

Rockville, Maryland
October 25, 1996

24 Copies of this Memorandum and Order have been sent this date to counsel for GPUN and the representatives
for NIRS and CAN by facsimile transmission; to the representative for OCNW by Internet E-mail transmission;
and to Staff counsel by E-Mail transmission through the agency·s wide area network.
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00-96-12*

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

WIlliam T. Russell, Director

In the Matter of

All Dockets
(All LIcenses)

ALL NUCLEAR POWER PLANTS

September 26, 1996

By petition dated March 5, 1996, Petitioner Charles Morris requested that the
operating licenses of all nuclear power plants be immediately suspended, and
remain suspended due to what Petitioner saw as a need to correct repeated errors
in the plants' undervoltage relay setpoints and electrical distribution system
designs. Petitioner provided a number of reasons to support his request.
In a Director's Decision dated September 26, 1996, the Director of Nuclear
Reactor Regulation denied the relief sought by Petitioner, concluding that no
substantial health and safety issues had been raised by Petitioner to warrant
the action requested, as the NRC Staff had adequately addressed Petitioner's
concerns. With regard to the request for immediate suspension, the Director
concluded that licensees had to a large degree also already addressed the issues
raised by Petitioner.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

On March 5, 1996, Mr. Charles Morris (Petitioner) filed a petition with the
Executive Director for Operations pursuant to section 2.206 of Title 10 of the
Code of Federal Regulations (10 C.F.R. § 2.206). The Petitioner requested that

·Because of unusual circumstances. this Director's Decision was not published in the September 19961ssuanus.
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the operating licenses of all nuclear power plants be suspended within 90 days
and remain suspended until such time as those plants have (1) discovered the
reason for what the Petitioner asserts are repeated errors in the undervoltage
relay (UVR) setpoints (SPs) and electrical distribution system (EDS) designs
and (2) provided convincing evidence that these deficiencies have finally been
corrected. Since the Petitioner had requested action within 90 days, the request
was treated as a request for immediate relief. The Petitioner also requested
that the aforementioned evidence be reviewed by a competent third party, in
addition to the Nuclear Regulatory Commission (NRC) Staff, and that if the NRC
concludes that plants may safely operate with UVRs that cannot be properly set
for long periods of time, the NRC should reach these conclusions by way of a
public meeting.
On April 17, 1996, the Petitioner was informed that the request for the
suspension of all nuclear power plant licenses within 90 days for the purposes
of remedying repeated errors in UVR SPs and EDS designs was denied because
licensees have, to a large degree, already addressed the issues that the Petitioner
had raised. Also, the Petitioner was informed that the request was being
evaluated pursuant to section 2.206 of the NRC's regulations and that a decision,
as provided by section 2.206, would be made on the request within a reasonable
time.
On the basis of my review of the issues raised by the Petitioner as discussed
below, I have concluded that no substantial health and safety issues have been
raised that would require the initiation of the action requested by the Petitioner.
II.

DISCUSSION

In his petition, the Petitioner stated his concern that the "enduring and
widespread nature of the electrical distribution system (EDS) and undervoltage
relay (UVR) setpoint (SP) errors (e.g., incorrect UVR and thermal overload
setpoints) was recognized by neither the licensees nor the NRC staff," and was
not included in NRC Information Notice (IN) 93-99, "Undervoltage Relay and
Thermal Overload Setpoint Problems."
IN 93-99 did, in fact, inform all holders of operating licenses or construction
permits of the widespread nature of the SP errors by listing approximately
forty licensees with incorrectly set UVRs or thermal overload (TOL) protective
devices. The identification of these problems was not inadvertent, but was the
result of concerted NRC Staff attention to these issues. As was indicated to
the Petitioner in an April 17, 1996 letter acknowledging receipt of his March
5, 1996 section 2.206 petition, the Petitioner himself recognized that Electrical
Distribution System Functional Inspections (EDSFIs) were highlighting these
issues and that licensees were conducting self-initiated design-basis reviews
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(possibly in anticipation of pending EDSFIs) to identify problems and were
undertaking corrective actions.
In his March 5, 1996 petition, the Petitioner listed seven specific reasons that
he believed caused repeated EDS and UVR deficiencies. The following is a
description of each concern accompanied by the NRC Staff's response:
I. The Petitioner stated that NRC Branch Technical Position PSB-I,
"Adequacy of Station Electric Distribution System Voltages," contained in
NUREG-0800, "Standard Review Plan for the Review of Safety Analysis
Reports for Nuclear Power Plants," which requires a degraded voltage relay
with a long delay and a loss-of-power relay with a short delay, is inadequate
because it does not recognize the complexity of the matter. Except for
the arbitrary time delays associated with the UVRs, no recognition has
been made of voltage dynamics and time dependence. Signal bandwidths,
responses of tap-changing transformers, and UVR time delays have been
overlooked and should be considered.
RESPONSE: NRC Branch Technical Position PSB-I does not recommend that licensees arbitrarily select time delays for UVRs. On the contrary,
PSB-I states that "the selection of undervoltage and time delay setpoints
shall be determined from an analysis of the voltage requirements of the
Class IE loads at all onsite system distributions levels." Further, it states
that ''Tap settings selected should be based on an analysis of the voltage
at the terminals of the Class IE loads. The analyses performed to determine minimum operating voltages should typically consider maximum
unit steady state and transient loads . . . ." Additionally, "the first time
delay should be of a duration that established the existence of a sustained
degraded voltage condition (i.e., something longer than a motor starting
transient)" and "the second time delay should be of a limited duration such
that the permanently connected Class IE loads will not be damaged."
Therefore, the Staff concludes that NRC Branch Technical Position PSB1 is adequate as it addresses those topics that the Petitioner believes are
neglected by the Branch Technical Position.
2. The Petitioner asserted that UVR tolerances are statistical in nature
and not, as the Staff and design engineers often regard them, limits to the
errors in the relay SPs. This is a significant problem that may not be solved
if previous approaches are utilized and decision analysis is not applied to
study the consequences of attempting to prevent the occasional loss of
the most vulnerable safety load at the expense of transferring a complete
division to another power source with attendant problems.
RESPONSE: Regulatory Guide 1.105, "Instrument Setpoints for Safety-Related Systems," states that ISA-S67.04-1982, "Setpoints for Nuclear
Safety-Related Instrumentation Used in Nuclear Power Plants," establishes
NRC Staff guidance for ensuring that instrument SPs in safety-related
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systems are initially within and remain within the technical specification
limits. Section 4.3.1 of ISA-S67.04 states that instrument accuracies
(uncertainties, errors, or tolerances) may be combined in one of five
ways: algebraically, square root of the sum of the squares, statistically,
probabilistically, or combinations of the first four. Justification is to be
provided for the method used.
Regulatory Guide 1.105 expands upon this point:
Par:lgrnph 4.3 of the standard specifies the methods for combining uncertainties in
determining a trip setpoint and its allowable values. Typically, the NRC staff has
accepted 95% as a probability limit for errors. That is, of the observed distribution
of values for a particular error component in the empirical data base. 95% of the
data points will be bounded by the value selected. If the data base follows a normal
distribution, this corresponds to an error distribution approximately equal to a "two
sigma" value.

Although the use of "two sigma" values (values equal to twice the standard deviations of the errors) does not completely ensure that the measured
parameter will not exceed the safety analysis limit without accompanying
protective action, the probability of all the individual errors occurring simultaneously at their extreme, nonconservative, random values is very low.
Therefore, the regulatory guide and the industry standard together support a
credible, statistical approach for establishing SPs that considers such things
as sample size of error values, random versus nonrandom errors, and independence of errors.
The prep:rratory training for EDSFI team members also did not overlook
the statistical nature of the UVR tolerances. In section 4.8.2 of the
EDSFI training textbook, a discussion of instrumentation SP problems was
provided with a sample application of ISA-S67.04 to degraded voltage
relays. This methodology was also discussed in the course itself. Using
this knowledge, EDFSIs were conducted and findings were written covering
improper degraded voltage relay SPs. As a result, licensees then followed
this action with event notification and other activities as described in
Information Notice 93-99.
Additionally, in response to a request from Region m pertaining to an
unanalyzed degraded voltage concern at Perry Nuclear Power Plant, the
Electrical Engineering Branch (EELB) ofNRR in an April 13, 1992 memo
provided inspectors in NRC regional offices with guidance for establishing
an adequate SP for the degraded voltage relays by way of reference
to section 4.8.2 of the EDSFI training course manual and Regulatory
Guide 1.1 05. Furthermore, the Staff informed all holders of operating
licenses about a statistical approach for establishment of UVR SPs when
IN 91-29, "Deficiencies Identified During Electrical Distribution Functional
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Inspections," made reference to ISA-S67.04-1982 for useful guidance in
determination of SPs.
The Staff therefore has regarded the UVR SP determinations as statistical
in nature.
3. The Petitioner stated that although General Design Criterion (GDC)
17, "Electric power systems," requires all EDS to be testable, only parts are
tested because plants cannot conveniently be placed in a condition where
actual loads can be placed on the EDS and measured.
RESPONSE: The Staff has always been aware that in certain situations
it is not practical or safe to test each and every component in the exact way
.. it is used. GDC 18, "Inspection and testing of electrical power systems,"
states that "systems shall be designed with a capability to test periodically
. .. the operability of the systems as a whole and, under conditions
as close to design as practical. . . ." Regulatory Guide 1.118, "Periodic
Testing of Electric Power and Protection Systems," Revision 2, endorses
IEEE Std 338-1977, "Criteria for the Periodic Testing of Nuclear Power
Generating Station Safety Systems," which states that "the test program of
each system shall be designed to provide for minimum interference with
related operational channels, systems, or equipment." It further states that
"wherever possible, tests shall be accomplished under actual or simulated
operating conditions, including sequence of operations, for example, diesel
load sequencing," but also
where it is not practicable to initiate the protective action. the system shall be designed
such that. •• • Designs. • • shall be justified on the basis that there is no practical
system design thm would pennit operation of the actuated equipment without adVersely
affecting the safety or operability of the plant. and that the probability of failure of
actuated equipment not tested during plant operation is acceptably low. and that the
actumed equipment can be routinely tested when the plant is shut down.

It is the Staff's goal to have all components of the EDS periodically
tested in a manner that is both reasonable and practical. Various practical
test methods such as the use of miniflow paths, overlap testing, simulated
loads, etc., have been found acceptable by the Staff.
NRC Temporary Instruction 251511 07 (which provided guidance for performing EDSFIs) required the EDSFI teams to "verify that the surveillance
and test procedures are adequate to demonstrate the functionality of the
equipment or system being tested or the design assumptions being verified."
Therefore, as shown above, testing of the EDS is evaluated in terms
of satisfying NRC requirements (GDC-17 and GDC-18) utilizing the guidance provided by Regulatory Guide 1.118 for a reasonable and practical
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approach (in lieu of testing each system as a whole), and tests are properly
implemented in the manner described above.
4. The Petitioner pointed out that load nameplate ratings are used in
voltage analyses even when common knowledge shows that most loads are
operated at a fraction of their ratings. Furthermore, worst-case ambient
temperatures are used to select motor protection time delays even though
few loads, if any, see those conditions except during a loss-of-coolant
accident when the motor protection is bypassed. Additionally, UVR output
delays are treated as known quantities, when the protection of loads by
time delays and inverse time overcurrent relays is a crude mitigating
approach. As a related matter, the Petitioner objects to the inconsistent
use of significant figures to represent EDS and UVR SP parameters.
RESPONSE: The aforementioned temporary instruction (11) for the
EDSFIs stated that the inspectors should verify that values for mechanical
loads used for electrical calculations are based on actual system operating
points during both normal and accident conditions. The Staff expects
licensees to perform accurate, conservative, and bounding calculations
involving worst-case estimates for parameters such as ambient temperatures
and loads. The licensees' analyses are reviewed by the Staff utilizing
engineering judgment and applicable industry guidance to ensure that
reasonable, yet adequately safe, solutions are provided.
It is true that, occasionally, designs proposed by licensees do involve
basic approaches (such as inverse time delay relays) and that some calculations performed by licensees involve the use of ultraprecise numerical
values. What the Staff does require is that the designs utilized by licensees
meet applicable NRC regulations and that adequate protection of public
health and safety is ensured.
The Staff, therefore, concludes that component characteristics are treated
and utilized properly in calculations that support EDS and UVR designs.
5. The Petitioner believed that when licensees have discovered that
UVR SPs are set too low, the typical response has been to raise the SPs.
This, in turn, reduces the safety advantage of providing UVRs for the EDS
due to more frequent and unnecessary UVR actuations accompanied by
possible undesirable power systems transfers.
RESPONSE: In a letter dated August 8, 1979, addressed to all power
reactor licensees regarding the adequacy of station electric distribution
systems voltages, the Staff stated that:
Protection of safety loads from undervoltage conditions must be designed to provide
the required protection without causing voltages in excess of maximum voltage ratings
of safety loads and without causing spurious separations of safety buses from offsite
power.
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Moreover,
[v]oltage-time settings for undervoltage relays shall be selected so as to avoid spurious
separation of safety buses from offsite power during plant startup, normal operation
and shutdown due to startup and/or operation of electric loads.

NRC Branch Technical Position PSB-l states that:
imporper [sic] voltage protection logic can itself cause adverse effects on the Oass
IE systems and equipment such as . . . spurious separation of Oass IE systems from
offsite power due to normal motor starting transients.

Additionally, in IN 95-37, "Inadequate Offsite Power System Voltages
During Design-Basis Events," the Staff informed power reactor licensees
that although raising UVR SPs ensure that adequate voltages exist at
equipment input terminals, the higher SPs also increase the potential for
separation from the offsite power system during design-basis events over
the range of normally anticipated offsite grid voltages_
In a more specific example, a February 23, 1995 Staff safety evaluation
of the degraded voltage design for the Edwin I. Hatch Nuclear Plant
determined that a combination of automatic and manual actions was an
acceptable alternative approach to meet the branch 'technical position in
lieu of raising the degraded voltage SPs which could lead to unwanted
plant trips. That safety evaluation and the above Staff guidance provide
evidence that the Staff has considered avoidance of spurious bus trips as
one objective to be considered when selecting an adequate SP for UVRs.
The Staff, therefore, has repeatedly and in detail both considered the
detrimental effects of raising the UVR SPs and communicated its concerns
to licensees.
6. The Petitioner stated that in IN 95-05, "Undervoltage Protection
Relay Settings Out of Tolerance Due to Test Equipment Harmonics," the
Staff discovered that peak reading voltmeters calibrated for root mean
square (RMS) are affected by the proportions of harmonics in the AC
bus voltages and in the calibrators used to set the UVRs. Additionally,
the harmonics affect the UVR responses by changing their SPs when the
harmonic content of the bus voltage changes.
RESPONSE: IN 95-05 discusses three occurrences, reported by licensees, where harmonics in the output voltage of the power supplies used
during testing and calibration ofUVRs resulted in the relay SPs being out of
tolerance. The SP errors were also affected by the use of digital voltmeters
which do not respond to the harmonic content of the test input voltage as do
the UVRs. The purpose of the IN was to inform all operating power plant
licensees that harmonics in the voltage inputs (test source voltage or normal
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bus voltage) to the UVRs impact the actual operating points of those relays,
as the Petitioner believes, and to instruct the licensees to take appropriate
action (i.e., install filters, adjust SPs, select proper test equipment, etc.) to
ensure that UVR SPs are adequate.
The Staff, therefore, has addressed this concern and brought it to the
attention of licensees who are taking appropriate action as discussed above.
7. The Petitioner concluded that impedances and inrush currents to
motors and other loads are not known to the precision with which the Staff
and the licensees' engineers have been trying to set UVRs. Both groups
must recognize that their task may be impossible and that their attempts to
do so have increased the risk of a nuclear accident.
RESPONSE: Branch Technical Position PSB-l states that voltage analyses (including effects of impedances and inrush currents) should be performed with analytical techniques and assumptions verified by actual measurement. It also states that, in general, test results should not be more
than 3% lower than the analytical results. This level of precision has been
determined to be acceptable based on engineering judgment.
Furthermore, as stated in the response to the Petitioner's fourth concern,
even though licensees propose solutions involving different equipment and
unique, precise calculations (which should be supported by actual test data
as mentioned above), Staff reviews are conducted utilizing both guidance
from Branch Technical Position PSB-l and engineering judgment to ensure
that all applicable regulations are met and that adequate protection of public
health and safety is ensured. This approach provides reasonable assurance
that the level of risk of a nuclear accident is not increased and remains
acceptable.
Choosing an SP above an analytical limit based on minimum voltage requirements and below nominal voltage ranges while accounting for instrumentation errors and analytical inaccuracies is often a challenge that leads
licensees to use more precise equipment and more precise calculations. It
is concerns such as these that have led the Staff to consider alternative approaches to its position on degraded voltage protection on a plant-specific
basis as noted above in the Staff's response to the Petitioner's fifth concern.
Therefore, although the Staff has concluded that the task is not impossible, it has recognized alternative approaches that address degraded voltage
concerns without increasing the risk of an accident.
To continue the discussion, identification of problems with UVRs and EDSs
was not inadvertent. The NRC Staff had undertaken more global measures
to ensure that concerns such as those raised by the Petitioner were addressed
satisfactorily. Because previous NRC inspection teams had observed that
the required functional capabilities of certain safety-related systems (including
EDSs) were compromised due to a lack of proper engineering support and
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the introduction of various design deficiencies, EDFSIs were scheduled to be
conducted for all operating plants beginning with pilot inspections in 1989.
NRC 11 2515/107 was issued on October 19, 1990, to be made part of the NRC
Inspection Manual. That 11 stated that calculations to establish protective relay
SPs had not been initially performed or were not updated to reflect SP changes
and plant modifications. These failures constituted some of the deficiencies that
had been encountered by previous inspection teams. The 11 stated, with regard
to those concerns voiced by the Petitioner, that the forthcoming inspections
should verify:
.
• That ratings and SPs have been correctly chosen and controlled for
protective and control relays and circuit breakers to ensure proper
coordination, protection, required automatic action, and annunciation.
• The adequacy of the load study, voltage profiles, voltage drop calculations, motor starting study, load shedding, engineered safety features
(ESF) bus load sequencing and overload trip settings for ESF loads including consideration of steady-state and accident-transient loads and
consideration of acceleration of the loads during degraded voltage conditions that may occur during various modes of plant operation and accident mitigation scenarios.
• The adequacy of short-circuit calculations, design of protective relay
logic and relay setting calculations, grounding calculations and schemes,
and protective device coordination studies.
• That SPs for overcurrent protective relays are correctly chosen (1) to
ensure proper breaker coordination between different voltage levels;
(2) to prevent exceeding the vendor-specified thermal limits on motors,
containment electrical penetrations and cable insulation systems; (3) to
allow starting of electrical equipment under degraded voltage conditions;
and (4) to provide adequate pretrip alarms, when applicable.
• The adequacy of SPs and time delays for other protective relays for
attributes such as undervoltage, underfrequency, reverse power, ground
faults, differential current, thermal overload and phase synchronization
to assure functionality of the EDS.
• That mechanical loads, such as pump horsepower, correspond to actual
system operating points during normal and accident conditions and have
been correctly translated to electrical loads and incorporated in the
electrical load list as appropriate.
• That surveillance and test procedures are adequate to demonstrate the
functionality of the equipment or system being tested or the design
assumptions being verified.
NRC inspectors (including NRC contractors) assigned to the EDSFI teams
attended a week-long course (held in September and December 1990) to enhance
their knowledge of EDSs, the 11, and related requirements. Using the guidance
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provided by the TI and the EDSFI training course, the EDSFI teams then
conducted inspections of the EDSs through early 1994 at most operating nuclear
power plants. As a result, numerous deficiencies were identified and documented
in plant-specific EDSFI inspection reports, and corrective actions were taken.
Those corrective actions were subsequently evaluated, found acceptable by
the Staff, and documented in followup inspection reports. Many of these
deficiencies and corrective actions were listed in IN 93-99 and include incorrect
UVR relay and thermal overload SPs caused by design errors, as well as other
points raised by the Petitioner.
In summary, as stated in my April 17, 1996 letter, I believe that the NRC
Staff recognized the existence of repeated errors and widespread EDS design
deficiencies, including those associated with UVR SPs, took appropriate actions
(conducted EDSFIs, identified deficiencies, required corrective actions) based on
those observations, and made all licensees aware of typical design deficiencies
encountered during EDSFIs and licensees' self-initiated efforts by issuing INs
such as IN 91-29, "Deficiencies Identified During Electrical Distribution System
Functional Inspections," its supplements, and IN 93-99. Additionally, the Staff
has continued to inform power reactor licensees of other design deficiencies
when they are encountered (e.g., IN 95-37 which discusses UVR SPs in
relationship to inadequate offsite power system voltages during design-basis
events) and will continue to do so in the future when necessary. Such action by
the Staff is appropriate to address repeated errors in UVR SPs and EDS designs
and to provide reasonable assurance of adequate protection of public health and
safety.

m.

CONCLUSION

The institution of proceedings pursuant to section 2.206 is appropriate only if
substantial health and safety issues have been raised. See Consolidated Edison
Co. of New York (Indian Point, Units 1,2, and 3), CLI-75-8, 2 NRC 173, 175
(1975), and Washington Public Power Supply System (wpPSS Nuclear Project
No.2), DD-84-7, 19 NRC 899, 924 (1984). This is the standard that has been
applied to the concerns raised by.the Petitioner to determine whether the action
requested by the Petitioner, or enforcement action, is warranted.
On the basis of the preceding assessment, I have concluded that no substantial
health and safety issues have been raised by the Petitioner that would warrant
the action requested by the Petitioner. I further conclude that the Petitioner's
concerns have been adequately addressed by the Staff and that there is no need
for a third-party review. Additionally, with regard to plants with UVRs that
cannot be properly set, the Staff has shown in plant-specific evaluations, such
as described above, that other alternative designs are acceptable.
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The Petitioner's request for action pursuant to section 2.206 is denied. As
provided for in 10 C.F.R. § 2.206(c), a copy of the decision will be filed with
the Secretary of the Commission for the Commission's review. The decision
will constitute the final action of the Commission 25 days after issuance unless
the Commission, on its own motion, institutes review of the decision in that
time.
FOR THE NUCLEAR
REGULATORY COMMISSION
William T. Russell, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 26th day of September 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION
Frank J. Miraglia, Acting Director

In the Matter of

Docket No. 50-302

FLORIDA POWER CORPORATION
(Crystal River Nuclear Generating
Plant, Unit 3)

October 7,1996

The Acting Director grants a petition filed by Mr. Louis D. Putney, Esq., on
behalf of Barry L. Bennett, to the extent that it requested the NRC to determine
the validity of alleged security deficiencies at Crystal River Nuclear Generating
Plant, Unit 3 (CR3). Most of the allegations were not substantiated. The
Acting Director denies the petition to the extent that it requested the Acting
Director to institute a proceeding to suspend or revoke the operating license of
CR3, pursuant to 10 C.F.R. § 2.202. upon confirmation of the validity of the
allegations. The Acting Director determines that with respect to the Petitioner's
substantiated concerns and other security concerns identified by the NRC Staff.
the Licensee took appropriate action to correct the deficiencies and no further
action is warranted.
SECURITY PLAN:

DRILLS

There is no regulatory requirement to report the results of drills to the NRC
unless certain safeguards system weaknesses are discovered during the drills that
could allow unauthorized or undetected access to protected or vital areas of the
reactor. See 10 C.F.R. §§ 73.55 and 73.71.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION·

On March 28, 1996, Louis D. Putney, Esq., on behalf of Barry L. Bennett
(Petitioner), filed a petition pursuant to section 2.206 of Title 10 of the Code of
Federal Regulations (10 C.F.R. § 2.206) and alleged a number of security deficiencies at Florida Power Corporation's (the Licensee's) Crystal River Nuclear
Generating Plant, Unit 3 (CR3). The Petitioner requested that the U.S. Nuclear
Regulatory Commission (NRC or the Staff) investigate the security deficiencies
at CR3 and, upon determination of their validity, institute a proceeding to suspend or revoke the operating license of CR3, pursuant to 10 C.F.R. § 2.202,
until such time as these concerns are corrected. The petition was referred to
the Office of Nuclear Reactor Regulation (NRR) for action in accordance with
section 2.206.
In a letter dated April 24, 1996, to the Petitioner, the Director of NRR
acknowledged receipt of the petition and informed the Petitioner that his request
was being treated as a petition under section 2.206. The April 24th letter also
informed the Petitioner that as provided by section 2.206, action will be taken
on his request within a reasonable time. Receipt of the petition· was noticed in
the Federal Register (61 Fed. Reg. 31,562 (1996)). The Staff has completed its
review of the issues and has reached its conclusions, which are discussed herein.

II.

BACKGROUND

The Petitioner alleged security deficiencies at the CR3 plant and stated that
they render the nuclear security program at CR3 ineffective. As the basis of
his request, the Petitioner described examples of the security concerns, which
involved the following four areas: compliance with licensing requirements and
maintaining an effective security program; a pattern of lax security and failure
to report security breaches; a practice of using only one guard to monitor several
protected zones or entrances to the protected area; and a reduction of security
force personnel.
The NRC Staff has reviewed the petition and the results of this review are
discussed below.
A special inspection was conducted during the periods of March 18-22 and
April 3-5, 1996, and is documented in NRC Inspection Report (lR) 50-302/9602. This IR contains safeguards information as defined by 10 C.F.R. § 73.21
and its disclosure to unauthorized individuals is prohibited by section 147 of the
Atomic Energy Act of 1954, as amended, and therefore is not available for public
review. However, the IR summary does not contain safeguards information and,
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therefore, is available for public review at the Commission's Public Document
Room, 2120 L Street, NW, Washington, DC, and at the local public document
room located at Coastal Region Library, 8619 W. Crystal Street, Crystal River,
FL 32629.

m.

DISCUSSION

The Petitioner alleged that CR3's compliance with one of its licensing
requirements, that is, maintaining a security program that would be effective
against terrorist attack, is inadequate. Specifically, the Petitioner alleges that
an operational security response effectiveness drill conducted in 1995 was
unsuccessful and the results were not formally documented and reported to the
NRC. Further, the Petitioner claims that the deficiencies revealed by the drill
have never been corrected, and thus the plant remains susceptible to terrorist
attack.
Two types of security drills have been conducted at CR3: an Operational
Safeguards Response Evaluation (OSRE) by the NRC and a Security Organization Response Exercise (SORX) by the Licensee. The NRC Staff conducted
an OSRE on February 15-18, 1994, and its results are documented in a letter
to the Licensee dated August 11, 1994. The Licensee conducted SORX drills
during May and June 1995. The Staff contacted Louis D. Putney, the attorney
for the Petitioner, to clarify whether the Petitioner's concern is related to the
Licensee's SORX or the NRC's Operational Safeguards Response Evaluation.
Mr. Putney confirmed that the issue is related to the Licensee's SORX drill.
In the course of the March 18-22 and April 3-5, 1996 inspection, the inspector
reviewed documentation, and interviewed Licensee representatives to determine
whether the Licensee was meeting commitments specified in the Training and
Qualification Plan (T&QP).
The inspector verified during these two inspection periods that the security
force was being trained in accordance with the provisions outlined in the
T&QP by reviewing 1995 records for ten randomly selected security force
members employed in the position of either response team member, alarm
station operator/analyst, or access control officer. All members of the security
force were appropriately equipped. The records reviewed indicate that the
tasks, weapon requalification scores, and physical fitness requirements were
documented satisfactorily. Interviews with security officers in various positions
verified that they were knowledgeable of their duties and responsibilities. The
inspector concluded that the Licensee, at the time of these inspections, was
meeting the commitments specified in the Licensee's T&QP.
The inspector reviewed the Licensee's documentation for SORX drills, which
were conducted during May and June 1995. The Licensee used attendance sheets
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to document each participant's attendance and perfonnance. All participants for
the seven SORX drills were documented as perfonning satisfactorily. In addition, these attendance sheets were signed and dated by the instructor/assessor,
who on several occasions was the Petitioner. The Licensee stated that the drills
were successful, and inspection of the Licensee's records and interviews with
its employees did not show otherwise. Upon further discussion with Licensee
representatives, the inspector learned that the Licensee documented the 1993
and 1994 drills on Fonn TOP-3D7 and the 1995 drills on the attendance sheets
as discussed above. Based on review of the documentation, interviews of the
Licensee representatives and security officers, and direct observations, the inspector concluded that there were no discovered vulnerabilities in the Licensee's
safeguards system or violations of licensed requirements during the Licensee's
SORX drills and that the Licensee's training and qualification program meets
the requirements in the T&QP.
The NRC inspector verified that the 1995 SORX drill results were not reported
to the NRC, as alleged by the Petitioner. However, there is no regulatory'
requirement to report the results of drills unless certain safeguards system
weaknesses are discovered during the drills that could allow unauthorized or
undetected access to protected or vital areas of the reactor. If the above
weaknesses are discovered they are required to be compensated, corrected,
and reported or documented in accordance with NRC regulations: 1D C.F.R.
§§ 73.55 and 73.71. No such vulnerabilities in the 1995 SORX drills were
identified. The Staff did not find violations of regulatory requirements in the
conduct or documentation of the 1995 drills, and the Petitioner's concerns are
not substantiated.
The Petitioner states that "there is a general laxity of security" and "a pattern
of failure to report security breaches" at Crystal River. As the basis for these
claims, the Petitioner cites three separate incidents that occurred in 1995 for
which security reports were not filed: (1) a guard was found asleep at a
compensatory post, (2) a security lieutenant took his badge off site, and (3)
a guard was found reading a book instead of watching three security zones as
assigned.
Pursuant to 10 C.F.R. § 73.71, licensees are required to report certain safeguards events to the NRC within 1 hour of discovery, and other events must
be recorded within 24 hours in the Safeguards Event Logs that are maintained
by each Licensee. During the weeks of March 18-22 and April 3-5, 1996, the
inspector reviewed the Licensee's Safeguards Event Logs for the period January
1995 to March 1996 to verify that the criteria specified in section 73.71 were
being met. The inspector verified that the three safeguards events identified by
the Petitioner were documented in Security Incident Reports and logged in the
Licensee's Safeguards Event Log as required by section 73.71. The inspector also detennined that these three events were not I-hour-reportable events
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pursuant to section 73.71 and Appendix G of Part 73. All of the three events
identified by the Petitioner were properly logged and compensated for in accordance with section 73.71. Therefore, the Staff substantiated that these incidents
occurred, but did not substantiate the Petitioner's claim of "failure to report
security breaches."
During the March and April inspections, the inspector identified four viola-.
tions of regulatory requirements relating to failure to adhere to the Licensee's
Physical Security Plan but unrelated to the specific issues raised by the Petitioner. By letter dated May 1, 1996, the Staff issued a Notice of Violation
citing these violations.
Three of these violations are related to operability of the vehicle barrier gate,
protected area lighting, and storage of safeguards material. In response, on May
31, 1996, the Licensee submitted its corrective action plan to ensure that such
violations would not recur.
."
The fourth violation related to certain compensatory measures that the
Licensee implemented as part of its security upgrade. Specifically, the violation
cited that the Licensee's compensatory actions decreased the effectiveness of the
alarm stations and did not meet the provisions specified in 10 C.F.R. § 50.54(p).
The NRC Staff, in a letter dated March 29, 1996, informed the Licensee to
cease the compensatory measures. In a subsequent meeting with the NRC on
April 2, 1996, the Licensee informed the NRC of the actions that it would take
to maintain compliance with regulatory requirements. During the inspection of
April 3-5, 1996, the NRC Staff verified that the Licensee was adhering to its
commitments. Although this violation was serious, the NRC Staff believes that
the timely actions implemented by the Licensee to correct these deficiencies
were satisfactory and that no further action by the NRC is warranted. Further,
the Staff concludes that neither the incidents identified by the Petitioner with
respect to security personnel's performance, nor the violations identified by the
Staff constitute "a general laxity of security."
The Petitioner states that the Licensee's current practice of using only one
guard to monitor several protected zones or entrances to the protected area
does not provide adequate security. The Licensee has committed to monitoring
multiple protected zones or entrances in its NRC-approved Physical Security
Plan (hereinafter referred to as the Plan) which describes compensatory measures
that must be implemented when equipment or other resources are not in service.
During the weeks of March 18-22 and April 3-5, 1996, the inspector reviewed
the Licensee's security program at CR3 with respect to guard monitoring of
protected zones and found it to be in compliance with the Plan. Additionally, the
inspector reviewed the established compensatory posts and determined that they
were in accordance with the Licensee's Plan and also with the recommended
NRC guidance developed in NUREG-1045, "Guidance on the Application
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of Compensatory Safeguards Measures for Power Reactor Licensees," dated
January 1984.
On the basis of its inspection, the Staff finds that the Licensee's current
practice of monitoring mUltiple protected zones or entrances to the protected
area is consistent with the Plan and provides adequate security. Therefore, the
Petitioner's concern regarding the adequacy of having one guard monitor several
protected zones or entrances to the protected area was not substantiated.
The Petitioner states that the Licensee intends to reduce its security force
at CR3, and on that basis, the Petitioner raises a concern that the reduction
in the security force would compromise security at the plant. In a discussion
with Licensee representatives on April 4, 1996, the inspector confirmed that
the Licensee intends to implement cost-saving measures that would employ
new technology and result in a slight reduction in the number of security
officers. The mere reduction in force does not indicate that plant security
will be compromised. The Licensee must ensure that, notwithstanding its costsaving measures, its plan and security staffing will meet NRC requirements
and are adequate to protect public health and safety. The number of security
officers the Licensee intends to utilize is required to, and will, meet the current
commitments specified in the Licensee's Plan. If the Licensee decides to change
the Plan commitments, it must identify the changes and submit them to NRC in
accordance with NRC regulations. Therefore, the Staff finds that the Petitioner's
concern regarding personnel reduction and its consequent effect on plant security
is not substantiated.
IV.

CONCLUSION

The Petitioner's allegations have been partly substantiated. However, the
NRC Staff concludes that these concerns do not warrant suspension or revocation
of Florida Power's license to operate CR3. With respect to violations identified,
the NRC is satisfied that the Licensee has taken appropriate action to correct
the deficiencies. No further action based on concerns raised by the Petitioner
is warranted. See Consolidated Edison Co. of New York (Indian Point, Units 1,
2, and 3), CLI-75-8, 2 NRC 173, 175 (1975); Washington Public Power Supply
System (wpPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 924 (1984).
Therefore, any further action on the issues addressed in this Director's Decision
is not warranted and the Petitioner's request for suspension or revocation
pursuant to section 2.202 is denied. As provided in 10 C.F.R. § 2.206(c), a copy
of this Director's Decision will be filed with the Secretary of the Commission
for the Commission's review.

185

As provided by this regulation, the Decision will constitute the final action
of the Commission 25 days after issuance, unless the Commisson, on its own
motion, institutes a review of the Decision within that time.
FOR THE NUCLEAR
REGULATORY COMMISSION
Frank ]. Miraglia, Acting Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 7th day of October 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFRCE OF NUCLEAR REACTOR REGULATION

William T. Russell, Director

Docket Nos. 50-413
50-414
(License Nos. NFP-35
NPF-52)

In the Matter of

DUKE POWER COMPANY, et al.
(Catawba Nuclear Station,
Units 1 and 2)

October 10, 1996

By a petition dated February 13, 1996, Charles Morris (Petitioner) requested
that the U.S. Nuclear Regulatory Commission (NRC) suspend the operating
licenses for the Catawba Nuclear Station (Catawba) and ten other unidentified
licensees due to these plants lacking circuit breaker coordination. On May I,
1996, Petitioner submitted an addendum to his petition, listing a number of cases
involving nine other nuclear power plants for which lack of protective device
coordination had been identified.
In a Director's Decision dated October 10, 1996, the Acting Director of
Nuclear Reactor Regulation denied the relief sought by Petitioner. With regard
to Catawba's lack of circuit breaker coordination, the Director concluded that
the Licensee had documented adequate technical justification for the lack of
such coordination. With regard to the other plants mentioned in the petition and
addendum, the Director concluded that those cases had already been addressed
by way of the NRC's inspection report item closeout process.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

On February 13, 1996, Mr. Charles Morris of Middletown, Maryland, filed a
petition with the U.S. Nuclear Regulatory Commission (NRC) pursuant to Title
10 of the Code of Federal Regulations, section 2.206 (10 C.F.R. § 2.206). In the
petition, the Petitioner requested the NRC to suspend the operating licenses for
the Catawba Nuclear Station and "some ten other licensees with uncoordinated
breakers" (not specifically identified in his initial. petition) until the lack of
circuit breaker coordination has been remedied. Mr. Morris also requested that
enforcement conferences be held on these cases and that Catawba be defueled.
Mr. Morris also asked that the NRC take enforcement action against Catawba
for operating with a "known safety deficiency of which they did not inform the
NRC." This aspect will be addressed separately as stated in the April 2, 1996
letter to Mr. Morris. On May 1, 1996, Mr. Morris submitted an addendum to his
petition, providing a list of fourteen cases involving nine other nuclear power
plants for which lack of protective device coordination had been identified as a
concern by electrical distribution system functional inspection (EDSFI) teams;
see Section IT for information.

n.

DISCUSSION

During an EDSFI conducted by the NRC Staff from January 13 to February
14, 1992, at the Catawba Nuclear Station, circuit breaker coordination deficiencies were identified for the 600-Vac essential motor control centers (MCCs) and
the 125-Vdc system. This circuit breaker coordination issue was addressed in
EDSFI Inspection Report 50-413, 414/92-01, dated March 18, 1992, as a deviation from a written commitment. Section 5.3.1 of the Institute of Electrical
and Electronics Engineers (IEEE) Standard 308-1974, "IEEE Standard Criteria
for Class IE Power Systems for Nuclear Power Generating Stations," stipulates
that protective, devices shall be provided to limit the degradation of Class IE
power systems. The Catawba Final Safety Analysis Report (FSAR) states that
the system meets the requirements of this standard. The FSAR also states that
the protective devices on the 600-Vac essential auxiliary power (EPE) system
are set to achieve a selective tripping scheme so that a minimal amount of equipment is isolated for an adverse condition such as a fault.
Contrary to this IEEE standard, however, the Licensee's protective devices
may not limit the degradation of the 125-Vdc vital instrumentation and control
(I&C) power system distribution center and other main feeder circuit breakers.
An analysis performed by the Licensee showed that coordination did not exist
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for fault currents from 3500 amperes up to the maximum fault current of 9500
amperes. A fault on the battery charger feeder cable could cause both the charger
and the battery to be isolated from the remainder of the distribution system and
loads.
In addition, the outgoing feeder breakers for the 600-Vac essential MCCs have
thermal elements and the incoming MCC breakers have instantaneous elements.
The incoming breaker (supply breaker) and the feeder breakers at each of the
600-Vac MCCs were not coordinated for the maximum expected short-circuit
current. A fault on any of the MCC outgoing feeders could cause the MCC
incoming breakers to trip, resulting in a loss of the MCC.
Enclosed with the letter dated April 16, 1992, Duke Power Company (the
Licensee) provided a response to this deviation that stated that the 125-Vdc
vital I&C power (EPL) system primarily uses molded-case circuit breakers in
tqe 125-Vdc distribution centers and power panelboards for protection. The
battery, main, and tie breakers are equipped only with adjustable magnetic trip
units. The battery charger breaker is a thermal magnetic type with an adjustable
magnetic trip setting. The rest of the breakers are of a nonadjustable thermal
magnetic type.
The Licensee's response concluded that this design was acceptable for the
following reasons:
1. The EPL system is not a shared system between the two Catawba units;
thus, a postulated fault in the EPL system of one unit will not affect the
opposite unit.
2. The EPL system for each unit is composed of two completely redundant
and separate trains, each consisting of two load channels for a total of
four load channels per unit. A postulated fault would, at worst, disable
two load channels of the same train, yet the redundant train would remain
unaffected.
3. Selected loads such as the diesel load sequencer, essential switchgear and
load center controls, and auxiliary feedwater pump turbine controls are
not only fed by the EPL system, but are auctioneered with the 125-Vdc
diesel auxiliary power (EPQ) system. As a result, if the EPL system was
unable to feed these loads, the EPQ system would supply them without
interruption. Further, a fault on the EPL system will not affect the EPQ
system or vice versa.
The Licensee's response further states that the incoming 600-Vac breakers
were incorporated in the design to provide a means of local isolation for the
600-Vac Class IE MCCs. The Licensee deemed acceptable the use of circuit
breakers having a continuous rating equal to the MCC incoming rating and their
instantaneous trip settings at maximum, 10 times their continuous rating.
In the response to the deviation, the Licensee committed to perform a detailed
study to identify acceptable methods to achieve improved protective device
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coordination within the EPL system and to evaluate the feasibility of eliminating
the incoming 600-Vac MCC breakers. The Licensee committed to either update
the FSAR to justify the deviation from the IEEE Standard 308-1974 or to modify
the system to meet this IEEE standard. Subsequent to completing the detailed
study and evaluating the feasibility of making system modifications, the Licensee
proposed modifying the FSAR.
Deterministic Analysis
To review and evaluate the lack of circuit breaker coordination in the
Catawba EPL and EPE circuits, the Staff requested the Licensee to provide
additional information. The Licensee's response of March 2, 1994, addressed
fault types, fault locations, breakers that are coordinated and breakers that are
not coordinated, the impact of the upstream breaker opening, and the safety
significance of the loss of a train. The Staff also requested additional information
regarding the 2-kV-rated interlocking armored cabling; the operating history
of faults; the measures provided to detect, locate, and correct faults; and
related criteria and practices incorporated to ensure continued system functional
performance. The Licensee's responses to these requests were enclosed in its
letter to the NRC of May 17, 1996.

125-Vdc Vital EPL System
The EPL system is an ungrounded system and therefore can remain operational for a single postulated fault of either positive-to-ground or negative-toground. In order to render the system inoperable, postulated faults would have
to be either a simultaneous positive-to-ground and negative-to-ground fault or
a double-line (positive-to-negative) fault. The former type of fault requires that
two failures occur, which is beyond the design basis for the plant. The occurrence of a single line-to-ground fault will not affect the functional capability
of the power system. However, upon the occurrence of such a fault, a ground
fault detector will alert the control room operator by way of an annunciator
and a computer alarm. A program that seeks to maintain a dark control room
annunciator board promptly addresses ground faults. The latter type of fault is
thought to be unlikely in view of a study performed with information obtained
from the Nuclear Plant Reliability Database System (NPRDS) and the Catawba
probabilistic risk assessment (PRA). The Licensee analyzed failures at Catawba
since 1985 and all U.S. plants since 1990. Three reported cases were found in
which a double-line fault occurred on a direct-current system. One case that
occurred at Catawba involved a shorted lamp holder and was attributed to improper installation during maintenance. The two other cases occurred at nuclear
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plants operated by other utilities and involved component failures within battery
chargers; in both of these other cases, the plant status was not affected. No
cases were reported that involved double-line faults attributed to cable faults.
In addition, no faults of the types that could challenge the EPL system were
identified in the NPRDS.
The Licensee's circuit breaker coordination analysis for the EPL system
postulates faults at selected locations within the system. The analysis was
performed in accordance with the guidelines of IEEE Standard 946-I 993, "IEEE
Recommended Practice for the Design of DC Auxiliary Power Systems for
Generating Stations," and included EPL system load groups A and D for both
units. These two load groups for both units were analyzed since the 12S-Vdc
vital batteries associated with them are capable of producing the highest fault
current. The coordination analysis postulates faults at nine locations within
each of the four EPL load groups. These locations are as follows: (1) battery
charger output; (2) auctioneering diode assembly input; (3) inverter input;
(4) auctioneered distribution center bus; (S) load end of 4160-Vac essential
switchgear control power feeder breaker and first termination point of associated
feeder cable; (6) load end of 600-Vac essential load center control power
feeder breaker and first termination point of associated feeder cable; (7) load
end of diesel generator load sequencer control power feeder breaker and first
termination point of associated feeder cable; (8) power panelboard bus; "and
(9) load end of the largest breaker used in a power panel board and the first
termination point of the associated feeder cable. These fault locations were
chosen to represent a broad cross-section of possible fault locations. At these
locations, calculated fault currents for the two A load groups (one A load group
per unit) and the two B load groups are very similar, as may be expected since
the two units are very similar. The analysis results also show that for faults
at locations (2) and (4), the breakers are fully coordinated, while for faults
at locations (S), (6), (7), and (9), the breakers are partially coordinated. For
postulated faults at locations (1), (3), and (8), the breakers are not coordinated.
In the analysis, full breaker coordination is considered to exist if the breaker
nearest the fault clears without operating (opening) any upstream breakers, or if
the consequences of operating an upstream breaker are no more severe than those
associated with operating the breaker nearest the fault. Partial coordination is
considered to exist if some of the upstream breakers, except the battery breaker
or the load center incoming breaker, could operate before the breaker nearest
the fault clears. For those cases in which either the battery compartment breaker
or the load center breaker could operate before the breaker nearest the fault
operates, coordination is considered not to exist. If an upstream breaker, such
as the load center incoming breaker, operates before the breaker nearest the fault
opens, one of the four EPL system load centers would be lost.
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The EPL circuit breaker coordination analysis neglects cable faults and credits
cable resistances in the fault current calculations. The cabling used in the system
is 2-kV-rated interlocking armored cable. This cabling has the same construction
as nonarmored cable, except that a steel armor covering is applied around
the entire outer circumference. This interlocked steel outer covering protects
the cable from damage or degradation during loading, unloading, transporting,
installation, and while in service at the plant. The cabling was purchased with
an insulation system rated at 2000. Vac. The cable conductors were highpotential tested underwater and spark tested at the factory with values required by
standards for 2-kV cable. The low voltage of the EPL system does not produce
internal ionization or corona that would cause an internal flashover or failure
between conductors within the armored cable. Further, the cable insulation
system has a greater thickness than the insulation system of standard 6oo-Vacrated cable and therefore provides higher dielectric capability, enhanced physical
'
protection, and added margin for aging considerations.
In addition, the Licensee had an interlocked armored cable fault test performed at the High Power Laboratory of the Westinghouse Electric Corporation. This test did not result in any additional shorts between conductors within
the multi conductor cable. Similar interlocking armored cabling is used at the
Oconee Nuclear Station, which has an inservice cable monitoring program. For
this program, six cable samples were installed inside one of the containment
buildings. At 5-year intervals, a 5-foot segment is removed from each cable
sample for testing. This testing measures, documents, and trends the mechanical and electrical properties of the cable. Past test results from this program
collectively show that cable samples are in good physical condition after 20
years in a reactor building environment. The installed interlocking armored cabling at Catawba is identical or superior to the cable that is installed at Oconee.
A similar monitoring program to evaluate and trend cable problems has been
in place at Catawba since January 1995. The purpose of this program is to
evaluate and record problems or malfunctions of plant cables and, if an adverse
trend develops, take corrective actions to address the problem. Deficiencies that
would be reported as a result of this program include short circuits, insulation
damage, and problems with cable terminations and splices. Since cabling of the
same basic specifications and ratings is used in both safety and nonsafety applications at Catawba, all plant cabling is included in the scope of this trending
program. Data on failures or problems with cables are collected at the end of
each quarter; since January 1995 there has only been one failure.
Neither of the Catawba units has ever experienced a single line-to-ground
fault that caused the EPL system to become inoperable. As noted previously,
this result is due in part to the ungrounded system design. A complete review
of the EPL system work order history revealed that five ground faults have
been experienced in the last 5 years. Each of these faults resulted in an
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alann both locally and in the control room and was caused by solenoid valve
problems. Three cases involved failed solenoid valve components, and the
other two cases involved water intrusion into solenoids, which was subsequently
corrected. Because of the intermittent nature and high resistance of these
faults, it sometimes took an extensive amount of time to specifically locate and
correct the ground fault. However, none of these faults caused the EPL system
to become functionally inoperable. The Licensee has implemented additional
measures to aggressively locate and correct ground faults that may occur in the
future. These measures include the procurement of an advanced ground-locating
device that will allow ground faults of a high-resistance nature to be located
more readily. The EPL system work order history search also revealed that only
one ground fault detector has failed during the last 5 years. Because the original
ground detector was no longer available from the manufacturer, a substitute part
had to be located and an evaluation performed to verify its acceptability for use
in the application. As a result, it took longer than normal to restore the unit
to service. However, the EPL system is checked weekly in accordance with
an administrative procedure for ground faults by way of another method that
is independent of the ground detector system. Thus, in the unlikely event of a
ground fault detector failure, a ground would very likely be detected by way of
the independent alternate means before a fault-related problem deve.1oped.
To ensure continued functional performance of the EPL system, the following
additional criteria and practices are in place at Catawba. Only a minimal
amount of cable splicing is permitted, and no cable splicing is allowed in
raceways. Safety-related cables routed underground are installed in conduit or
cable trenches, and are not directly buried in the earth. Cable ampacities used for
cables are based on 70% of the standard industry ampacity ratings. Further, for
the EPL system, higher rated voltage (2000 Vac versus 125 Vac) cable is used
with the steel interlocking annor jacket to provide additional physical protection.
Although the EPL system analysis described above demonstrates that full
circuit breaker coordination does not exist for all postulated faults, this fact has
no significance for the operational capabilities of the system because the faults
that result in lack of breaker coordination are limited. These faults are limited in
both type (doubled-sided, solid, low-resistance ones) and location (postulating
such faults at many locations does not result in a lack of breaker coordination).
Monitoring by ground fault detectors further limits such faults since this activity
minimizes the potential for bigger problems, such as positive-to-negative faults.
In the event that such a fault does result in the loss of an EPL load distribution
center, an independent and redundant EPL load distribution center is provided to
supply safety-related loads. Further, should a fault-induced transient occur as a
result of the loss of one of the two plant transient-inducing EPL load distribution
centers, the plant can be safely shut down using only the loads powered from
either one of the two EPQ system auctioneered distribution centers. In addition,
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the safety significance of the loss of one EPL load group is analyzed in the
Catawba FSAR. This analysis includes the loss of an EPL load group as a result
of any postulated cause. Thus, the loss of an EPL load group as a result of any
cause (faults or any other cause) is within the licensing basis (i.e., analyzed in
the FSAR) for Catawba Units 1 and 2.

600-Vac EPE System
The Licensee also provided additional information on the lack of breaker
coordination in the EPE system. This additional information included the
analysis performed for the EPE system, fault locations, identification of the
breakers that are coordinated and those that are not, the impact of upstream
breakers opening, the significance of taking out an EPE train, and measures
taken to prevent degrading the installed equipment during modification and
maintenance work activities.
The fault current analysis for the EPE system was performed in accordance
with the guidelines in IEEE Standard 141-1986, "IEEE Recommended Practice
for Electric Power Distribution for Industrial Plants." For each 600-Vac essential
MCC, all load breakers and cables were reviewed to determine which circuit can
produce the highest fault current. For each MCC, a coordination evaluation was
performed for the worst-case feeder (load) breaker and the incoming (supply)
·breaker. In this analysis, the feeder breaker fault is modeled at the load or at
the first cable termination outside the MCC. For the fault current analysis, the
normal load current for all nonfaulted feeder breaker loads is added to the feeder
breaker fault current to establish the total current experienced by the incoming
breaker during the fault. Also, in this analysis, the feeder breaker fault current
is obtained by adding the fault contribution from the incoming breaker and the
fault contribution from the large motor loads connected to the bus. The fault
currents were determined for both the normal and accident cases. The normaloperation case produces the highest postulated fault current and, as such, is used
throughout the analysis. The postulated faults in the analysis are three-phase,
bolted faults, and all fault currents and load currents are based on the highest
bus voltage for the normal operating case.
Fault locations for the Unit 1 Train A and B EPE MCC circuits were
established. The Unit 2 Train A and B circuits are similar. Based on the
unlikely occurrence of bus faults and/or breaker faults at Catawba, faults were
not postulated on the output of the feeder breaker. In addition, because of the
2-kV-rated interlocked armor cable protection and the fact that no faults have
occurred on any such cable in service at any of the Duke Power nuclear plants,
faults were not postulated along the routes of the cable. Further, the fault current
calculations credit cable impedances and postulate faults at the input terminals
of the load or at the first cable termination after the cable leaves the MCCs. The
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2-kV-rated interlocking armored cabling used in the EPE system is the same as
that used in the EPL system. Thus, the cable analysis information previously
mentioned for the EPL system is applicable to the EPE system.
The Unit 1 EPE system includes eleven MCCs. Analysis shows that for
ten of these MCCs, the incoming breakers are coordinated for the worst-case
postulated fault at the first cable termination outside the MCC. The remaining
MCC is provided with two incoming breakers, which can be powered from
either a Unit 1 or a Unit 2 load center. The two incoming breakers supplying
this MCC are not fully coordinated for a fault at the worst-case load, which is
a control room ventilation system air-handling unit. This unit is connected with
a 2S0-MCM cable that is 100 feet long. The other loads powered by this MCC
are fed from smaller breakers and cables with lower maximum fault current and
thus are coordinated with the incoming breakers.
. The two incoming breakers for the one MCC are mechanically interlocked
such that one breaker is always locked in the open position. If the incoming
breaker in service to this MCC trips to clear a fault, power is lost to some Train
A control room ventilation system and nuclear service water system loads. An
important function associated with these systems is maintaining pressurization
of the control room. If this MCC is deenergized under nonaccident conditions,
control room pressurization decreases until the operators manually transfer the
system to Train B. This result is not viewed any differently than the result of
losing the pressurizing fan alone and has little impact. If the MCC is deenergized
under accident conditions, the design is such that pressurization is reestablished
automatically from Train B, and this situation has little impact.
To ensure continued fault-free functional operation of the EPE system,
modifications and maintenance work are controlled by station procedures. The
Catawba inspection and maintenance procedure for MCC breakers addresses
much of the work related to the EPE MCCs. This procedure, along with
other station procedures, provides strict controls on any changes from the
normal system configuration, such as placement of grounding jumpers or
test alignments. These types of configuration changes are documented on
a circuit alteration/restoration log sheet attached to the procedure. Before
the work can be closed out and the equipment reenergized, the proper steps
in the restoration section of the procedure must be completed and verified
by an independent technician. Typical restoration activities performed at the
completion of maintenance work on EPE MCC feeders include removing all
test equipment and verifying that the MCC compartment is wired according to
the latest wiring diagram. If required, motor phase rotation testing would also be
performed. If the feeder breaker has been removed or replaced, a thermography
test of the energized breaker will be conducted. Additional specified functional
verification requirements, such as verifying proper full-speed operation and
normal pressure and flow parameters, may be performed, depending on the
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type of equipment involved with the work. In addition, the test requirements
section of the inspection and maintenance procedure for MCC breakers specifies
that megger testing of the load is to be performed if a fault is suspected. The
procedure signoff sheet includes a section for recording such megger readings.
The Licensee's March 2, 1994 analysis indicated that selected circuit breakers
associated with certain EPE MCCs are not coordinated for postulated faults.
However, the technical significance of this fact is low, which is due, in part,
to such faults being limited in both type (bolted low-impedance faults) and
location (postulating such faults in many EPE system locations does not resuit
in lack of breaker coordination). Assurance that such faults are limited is further
established by the positive test results obtained for the interlocking armored
cabling and the strict adherence to maintenance procedures. In addition, an
analysis of the loads powered by each of the eleven 600-Vac EPE system MCCs
indicates that loss of power to anyone of these MCCs because of a fault or
for any other reason would not directly result in a reactor transient. Further,
Trains A and B of the EPE system are redundant and, as such, loss of functions
from any MCC is backed up by the redundant MCC of the other train. Finally,
each MCC is provided with a control room alarm for loss of power to facilitate
restoration of equipment in a timely manner by operator actions.
Probabilistic Risk Assessment
To further supplement the deterministic engineering analysis results, the Staff
requested the Licensee to consider using PRA techniques to better understand
the likelihood and impact of the lack of breaker coordination in the Catawba
EPL and EPE systems. The Licensee responded in the attachments to a letter
dated December 29, 1994, by addressing EPL and EPE system uncoordinated
breakers within a PRA framework. Following the review of the submitted PRA
information, the Staff requested by letter dated April 30, 1996, that the Licensee
specifically address the uncoordinated breaker issue including the (1) initiating
event (IE) frequency; (2)' conditional impact of the m on plant operation;
(3) ability to recover from an uncoordinated breaker event; and (4) recovery
by way of the standby shutdown facility (SSP). The Licensee provided this
additional PRA information in the enclosures to a letter dated May 17, 1996.
The paragraphs below discuss the PRA and the lack of breaker coordination in
the EPL and EPE systems.

125· Vdc EPL System
In the Catawba PRA, the Licensee identified a "Loss of Vital Instrumentation
and Control" as an initiator-coded T14. With uncoordinated breakers, some line-
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to-line electrical faults in the 125-Vdc feeders could cause both the loss of a
vital I&C power distribution center (T14 initiator) and a subsequent turbine trip
and reactor trip.
, In Calculation CNC-1535.00-00-oo07 enclosed in its December 29, 1994
letter, the Licensee established the frequency of the T14 initiating event at 5E-02
per year. This value had also been used in the Catawba PRA, which supported
the Licensee's individual plant examination (IPE). The IE frequency had been
based on the operational experience of one event in 20 reactor-years of operation
at the combined Catawba and McGuire units (four units) from 1987 to 1991.
The event involved manual tripping of a 125-Vdc vital I&C power distribution
center at the McGuire station in 1987. In response to this event, the NRC issued
Information Notice 88-45, "Problems in Protective Relay and Circuit Breaker
Coordination." Because no other T14 IE occurred since that time frame, the
actual IE frequency would be lower.
In order to establish the fraction of the T14 initiator event frequency that could
be associated with breaker miscoordination, the Licensee performed an NPRDS
search for all dc line-to-line faults. The data search included all U.S. nuclear
plants from 1990 (Catawba since 1985) to the present. The NPRDS search
identified only one such fault at Catawba and three faults at all U.S. plants. In
recognition of the fact that the results of NPRDS searches are dependent on
the search commands, the Staff requested the Oak Ridge National Laboratory
(ORNL) to perform a similar search. ORNL obtained the same results as did the
Licensee for the Duke Power plants. However, ORNL found a slightly higher
rate for the other U.S. plants. In no case did cable failure(s) result in a line-toline fault or a plant trip.
In order to estimate (bound) the contribution of a cable fault to the T14
initiator event frequency, the Licensee assumed that one cable fault occurred out
of a combined 46 years of reactor operation at the Catawba and the McGuire
units. This assumption resulted in a cable fault frequency of 2E-02 per unityear. Catawba Unit 1 has about 18,500 cables and about 30 feeders per
125-Vdc vital distribution center. From these data, cable faults causing loss
of a single distribution center have an IE frequency of 3E-05 per year «2E02)(30)118,500 = 3E-05 per year). A second (somewhat higher) estimate was
obtained by using the IEEE Standard 500-1984, "IEEE Guide to the Collection
and Presentation of Electrical, Electronic, Sensing Component, and Mechanical
Equipment Reliability Data for Nuclear-Power Generating Stations," which
specifies a composite cable failure rate of7.54E-06 per hour per plant for power,
control, and signal cables combined. Line-to-line cable failure rate is a small
fraction of this rote. With this cable failure rate, the failure rote of a single
distribution center is lE-04 per year «7.54E-06)(8760)(30)118,500 = lE-04 per
year).
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The Catawba PRA used a generic value for bus fault probability of 2E-03 per
year, where the term bus fault includes distribution center or panel faults, cable
faults, and terminal faults. Although this IE is only 4% of the T14 initiator
frequency, it is obviously higher than the probability figures derived from plant
operational experience and IEEE 500-1984 data (i.e., the cable fault contribution
was 5% of the bus fault probability using IEEE data, and 1.5% using operational
experience). On the basis of this rationale, the Staff concluded that the cable
fault contribution was bounded by the distribution center fault probability used
in the Catawba PRA.
Unit 1 has six 125-Vdc load distribution centers: lEOA, lEOB, lEOC,
lEOO, lEOE, and lEOF. The Licensee evaluated the plant response on loss of
power for each of the Unit 1 distribution centers. The Unit 2 system is similar
to Unit I, and the evaluation for Unit 1 is applicable to Unit 2.
The Licensee's evaluation indicates that a loss of power at lEOB or lEOC
would result in a loss of a vital I&C power 120-Vac inverter, one solid-state
protection system (SSPS) channel, one nuclear instrumentation channel, and a
process protection channel. A loss of power at lEDA or lEDD would result
in similar channel losses, plus a loss of power to process control for associated
pressurizer power-operated relief valves (PORVs), to control solenoids for
certain main steam isolation valves, and to control solenoids for attendant main
feedwater control valves. However, except for the loss of the PORVs, a loss
of any of these four distribution centers would not significantly impact the
plant's accident mitigation capability. Loss of one channel of the SSPS, process
protection channels, main steam isolation valves, and main feedwater control
valves would not preclude mitigation unless there were additional faults.
Distribution center lEOE or lEOF provides control power for safety equipment. The Licensee's breaker coordination analysis indicates that the other four
distribution centers lack full coordination. Oistribution center lEDE is powered
by two power supplies that are auctioneered. One of these auctioneered power
supplies is from lEOA, and the other is from one ofthe trains of the 125-Vdc
EPQ system. Similarly, lEDF is powered by two power supplies that are auctioneered. One of these auctioneered power supplies is from lEOD and the
other is from the other train of the 125-Vdc EPQ system. Thus. even though
distribution centers lEDE and lEDF may be fed from uncoordinated distribution centers lEOA and lEDD, respectively, in the event of loss of lEDA or
lEOO, the distribution centers lEOE or lEOF will continue to be powered by
the alternate power source. Further, a loss of power at lEOE or lEOF would
not result in a plant transient and thus would not result in an immediate need
for mitigating systems, although the resulting loss of control power to equipment would require resolution within the specified time period of the applicable
Technical Specifications Action Statement.
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In addition to redundant mitigation capability, Catawba is provided with a
manually activated SSF. The SSF is an independent structure with its own ac and
dc power supplies, instrumentation, and reactor coolant makeup pump. Upon
loss of normal ac or dc power, the SSF can be used to remove core decay heat
and provide reactor coolant pump seal protection if the event leads to the loss
of all plant-side safety systems. The SSF reduces the contribution of the T14
initiators by more than an order of magnitude, resulting in a total contribution of
6.7E-08 per reactor-year, or less than 0.1 % to the total core damage frequency
(CDF).
Using a T14 IE frequency of 5E-02 per year, the Licensee derived a total CDF
of 7.76E-05 per year in the Catawba IPE. Applying information from the IEEE
standard for cable fault frequency to the four distribution centers lacking full
coordination, which is a subset of the T14 initiator, reveals that the contribution
to the total CDF from the loss of a 125-Vdc load distribution center is less
than lE-09 per reactor-year. The Licensee also performed a sensitivity study by
changing the T14 IE frequency from 5E-02 per year to 1.0 per year. The total
CDF changed by 1.55% (i.e., the total CDF changed from 7.76E-05 per year to
7.88E-05 per year). The sensitivity study indicates that any increase in the CDF
from a lack of breaker coordination would be small.

600-Vac EPE System
As previously mentioned in this report, the Licensee's breaker coordination
study indicates that out of eleven MCCs in the EPE system, only one MCC,
lEMXG, is uncoordinated. This calculation, however, excluded all cable faults
from the 600-Vac EPE system MCCs to the first cable termination on the basis
that the occurrence of severe cable faults was of low probability. The Licensee
states that no severe cable faults have been reported in its seven nuclear plants,
which have a combined operational experience of 120 reactor-years. On the
basis of the IEEE Standard 500-1984 data of 4.8 failures per million hours per
plant for power cables, the Licensee calculated that a typical plant with 18,500
cables had a probability of a cable failure of 2.3E-06 per year per cable, and
the probability of an MCC loss as a result of cable failure is 7E-05 per year for
a typical MCC with 30 feeders.
In the Catawba PRA, loss of a 6oo-Vac MCC is addressed through its plant
response characteristics (mission time) because the loss of an MCC does not
cause a reactor transient. The Catawba PRA study identified a probability of loss
of a 6oo-Vac MCC as 1.5E-04 for a 24-hour mission time, and the contribution
of cable faults to this mission time as 5E-07. Therefore, the Catawba PRA
indicates that cable faults did not have any significant impact on the overall
MCC failure probability calculated in the PRA.
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The Licensee's study revealed that a loss of any of the eleven 6oo-Vac EPE
system MCCs would not directly lead to a reactor trip. In a review of the 600Vac EPE system MCC loads, the Staff arrived at the same conclusion. Although
such an MCC loss would not result in a reactor transient, it would render one
train of safety systems inoperable and would require entry into applicable limiting conditions of operation defined in the Technical Specifications. However,
a loss of any MCC would only affect one train, and the redundant train would
be available for accident mitigation.
The Licensee did not provide an analysis of the effect of SSF availability on
the CDF from the loss of a 600-Vac MCC. The SSF response for the 6oo-Vac
EPE system is expected to be similar to that previously explained herein for the
EPL system.
In Calculation CNC-1535.00-00-oo07, enclosed with the Licensee's letter of
December 29, 1994, the Licensee indicated that on the basis of the Catawba
PRA, the MCC lEMXG had a failure probability of 1.4E-04 for a 24-hour
mission time. Within this MCC, only one breaker feeding a control room
air-handling unit lacked coordination with its upstream breaker. With this
uncoordinated breaker, the MCC failure rate would increase by lE-06 for a
24-hour mission time, or the impact would be approximately two orders of
magnitude less than the total MCC failure probability. The Licensee's sensitivity
study provided in Calculation CNC-1535.00-oo-0007 indicates that even if the
failure rate of the uncoordinated MCC lEMXG were increased by an order of
magnitude from lE-06 to 1E-05, the resulting failure probability for the MCC
lEMXG would increase by only 7.1%.
On the basis of these considerations, the Staff concluded that the lack of
breaker coordination in the EPE system has a negligible impact on the MCC
failure probability as calculated in the Catawba IPE.
Full circuit breaker coordination is a desirable design feature for ac and
dc power distribution systems in a nuclear plant since it assists in minimizing
equipment losses if electrical faults occur. The Staff has reviewed the Licensee's
submittals addressing the lack of full circuit breaker coordination within the
125-Vdc EPL and 6oo-Vac EPE systems. The Licensee's circuit breaker
coordination analysis shows that the Catawba EPL and EPE systems lack full
breaker coordination. However, the faults that must occur to cause a lack of
breaker coordination in these systems are limited by type and location. Such
faults have a low probability of occurrence because the interlocking armored
cabling is unlikely to develop such faults. Further, ongoing measures, such
as ground fault detection, incorporating design criteria and practices, and strict
adherence to modification and maintenance procedures, tend to minimize the
likelihood of the occurrence of faults within the EPL and EPE systems that
would result in miscoordinated breakers. Plant operational experience and IEEE
Standard 500-1984 data indicate that line-to-Iine faults are of low probability.
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The probability of a line-to-line fault is 2E-02 per year and the probability of
loss of a I2S-Vdc distribution center is lE-04 per year. In the 600-Vac EPE
MCCs, the Licensee has never experienced any severe cable fault in 120 reactoryears of operation of the seven Duke Power nuclear plants. The IEEE Standard
SOO-I984 data indicate a probability of a cable failure of 4.2E-02 per year and
a corresponding probability of a loss of an MCC resulting from cable failure of
7E-OS per year. These results further support assumptions used in the Licensee's
breaker coordination analysis. However, in the unlikely event that such faults
should occur in an EPL or EPE system train, a redundant and separate train is
provided to perform the safety function.
The Catawba SSF reduces the impact on CDF of a loss of either one of two
12S-Vdc distribution centers by more than an order of magnitude. Similar results
would be expected for the 600-Vac EPE MCCs. In addition, a calculation by
the Licensee indicates that increasing the Tl41E frequency from SE-02 per year
to 1.0 per year would increase the total CDF by I.SS% from 7.76E-06 per year
to 7.88E-OS per year. A similar calculation for the 600-Vac MCCs indicates
that with lack of breaker coordination, the failure probability of the worst-case
MCC would rise from 1.4E-04 per 24-hour mission time by lE-06 per 24-hour
mission time. The Licensee's sensitivity study indicates that when the failure
rate of the worst-case uncoordinated MCC was increased from IE-06 to IE-OS,
the resulting failure probability of the MCC would increase by 7.1 %. Thus, the
lack of circuit breaker coordination in the Catawba 12S-Vdc EPL and 600-Vac
EPE systems has a negligible impact on the CDF.
On the basis of this information, the Staff concludes that the Licensee has
documented adequate technical justification for the lack of breaker coordination
in the Catawba I25-Vdc EPL and the 600-Vac EPE systems. Accordingly, the
Staff concludes that there is no basis to suspend the Catawba operating licenses.
The Staff will pursue separately the requirement for the Licensee to bring the
FSAR into conformance with the as-built plant.

Lack of Protective Device Coordination at Other Nuclear Plants
As previously indicated in the Introduction section of this Decision, the
Petitioner submitted an addendum to his petition on May I, 1996. This
addendum included a list of fourteen cases, involving nine other nuclear power
plants, in which lack of protective device coordination was identified as a
concern by EDSFI teams. These fourteen cases were addressed by way of the
NRC's inspection report item closeout process. As documented in the publicly
available closeout inspection reports, these cases were resolved by (1) additional
calculations and analyses showing that protective device coordination exists,
and/or (2) plant hardware modifications such as replacement circuit breakers or
fuses. The following list identifies each of these fourteen cases by an EDSFI
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inspection followup item (IFI) number and the publicly available inspection
report in which the lack of protective device coordination issue was closed out.

Plant Name
I.
2.
3.
4.
5.
6.
7.
8.
9.

10.
11.
12.
13.
14.

Oyster Creek
Nine Mile Point
Nine Mile Point
Nine Mile Point
Nine Mile Point
Dresden
Quad Cities
Quad Cities
Quad Cities
Hatch
McGuire
Fort Calhoun
WNP2
Beaver Valley 2

EDSFI IFI
Number

Report
Date

219/92-80-11
7/9192
1110192
1 220191-80-07
I 220191-80-07 A
1110192
1110192
1 220191-80-07B
1110192
1 220191-80-07C
237/91-201-05
9/20191
254/91-011-09A 6124/91
6124/91
254/91-011-9B
6124/91
254/91-011-9C
321191-202-07
8/22191
369191-09-01
2119191
5/20191
285191-01-03
397/92-01-20
515192
412191-80-02
4/1192

m.

Closeout
Insp.
Report

Report
Date

94-01
94-20
94-20
94-20
94-20
92-21
94-26
94-26
94-26
93-19
94-20
92-30
93-16
93-27

3110194
1114/94
1114/94
1114/94
1114/94
10/8/92
1215/94
1215194
1215194
1112193
10112194
12131192
6/4193
1124/94

CONCLUSION

The institution of proceedings in response to a request pursuant to section
2.206 is appropriate only when substantial health and safety issues have been
raised. See Consolidated Edison Co. of New York (Indian Point, Units I, 2,
and 3), CLI-75-8, 2 NRC 173, 176 (1975), and Washington Public Power
Supply System (WPPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 923
(1984). This standard has been applied to the concerns raised by the Petitioner
to determine if the action he requested is warranted, and the NRC Staff finds
no basis for taking such actions. Rather, as previously explained herein, the
NRC Staff believes that the Petitioner has not raised any substantial health and
safety issues. Accordingly, the Petitioner's request for action pursuant to section
2.206, as specifically stated in his letter of February 13, 1996, and supplemented
by a letter dated May 1, 1996, is denied.
A copy of this Director's Decision will be filed with the Secretary of
the Commission for the Commission's review in accordance with 10 C.F.R.
§ 2.206(c). This Decision will become the final action of the Commission 25
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days after issuance unless the Commission, on its own motion, institutes review
of the Decision within that time.
FOR THE NUCLEAR
REGULATORY COMMISSION
Frank J. Miraglia, Acting Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 10th day of October 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION

Frank J. Mlmglla, Acting Director

In the Matter of

Docket Nos. 5D-440-A
50-346-A

CLEVELAND ELECTRIC ILLUMINATING
COMPANY
(Perry Nuclear Power Plant,
Unit 1; Davis-Besse Nuclear
Power Station, Unit 1)

October 17, 1996

In a petition, dated January 23, 1996, and supplemented by letters dated May
31, and August 13, 1996, the City of Cleveland, Ohio, which owns and operates
Cleveland Public Power, requested the Executive Director for Operations to take
enforcement action against the Cleveland Electric Illuminating Company for
allegedly violating the antitrust license conditions applicable to its nuclear units.
The petition, which raised four specific issues, was referred to the Director,
Office of Nuclear Reactor Regulation, for review pursuant to 10 C.F.R. § 2.206.
In a Director's Decision issued on October 17, 1996, the Acting Director
of Nuclear Reactor Regulation determined that no NRC proceeding should be
instituted and no further regulatory action by the NRC is required regarding the
issues raised by Petitioner. The Acting Director concluded that the matters raised
were either effectively resolved by the Federal Energy Regulatory Commission
(FERC) or are pending before FERC and are within its jurisdiction to decide;
and the Petitioner otherwise failed to show it had been harmed.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

The City of Cleveland, Ohio, which owns and operates Cleveland Public
Power (CPP or the City), in a petition, dated January 23, 1996, requested the
Executive Director for Operations of the U.S. Nuclear Regulatory Commission
(NRC or the Commission) to take enforcement action against the Cleveland
Electric Illuminating Company (CEI) for allegedly violating the antitrust license
conditions applicable to its nuclear units. The petition was referred to the
Director, Office of Nuclear Reactor Regulation, for review.
CPP requested that NRC, on an expedited basis, (1) declare that CEI is
obligated to provide the wheeling and interconnection services specified in the
petition; (2) issue a Notice of Violation related to that obligation; (3) impose
a requirement by order directing CEI to reply in writing and admit or deny
violation of that obligation and setting forth the steps it is taking to comply with
the antitrust license conditions; (4) impose a requirement by order directing
CEI to comply with the portions of the antitrust license conditions at issue and
directing CEI to withdraw from the Federal Energy Regulatory Commission
(FERC) portions of its filings in Docket No. ER93-47 1-000, as specified in
the petition, which are contrary to CEl's obligations under the antitrust license
conditions, including withdrawal of the deviation charge from rate schedules and
withdrawal of that portion of the "Operating Agreement" that provides Toledo
Edison highest priority treatment; and (5) impose civil monetary penalties for
CEl's violations of the license conditions.
Four specific violations of the antitrust license conditions are alleged in the·
City's section 2.206 petition. The first allegation is that CEI has violated
License Condition No.3, concerning wheeling service, by refusing to provide
40 MW of firm wheeling service from Ohio Power Company to CPP to provide
electrical service to Medical Center Company (Medco), a former CEI retail
customer. The second allegation is that CEl has violated License Condition
Nos. 6 and 11, J which concern the sale of emergency power, by contracting in
the 1987 "Centerior Dispatch Operating Agreement" to provide Toledo Edison
Company emergency power on a preferential basis. The third allegation is
that CEI has violated License Condition No.2, concerning the offering of
interconnections upon reasonable terms and conditions, by failing to offer
CPP a fourth interconnection point. The fourth allegation is that CEl has
violated License Condition No. 2 by imposing unreasonable deviation charges
J Ucense Condition No. II. which concerns wholesale power and coordination services. is mentioned in the
introductory portion of the petition. but no argument is provided to suppon the claim nor is this condition otherwise
mentioned in any substantive discussion in the petition.
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for unscheduled power delivered over existing interconnections in excess of the
amount scheduled for delivery.
CEI responded to the City of Cleveland's petition in a letter dated May 6,
1996, stating that the allegations should be dismissed not only because they lack
merit but also because they relate to matters currently under PERC consideration.
II.

BACKGROUND

On the basis of the record developed during the antitrust hearings of DavisBesse and Perry, an NRC Atomic Safety and Licensing Board found, in a
decision dated January 6, 1977, that CEI and the other applicants engaged in
activity that was inconsistent with the antitrust laws, Toledo Edison Co. (DavisBesse Nuclear Power Station, Units 1,2, and 3), LBP-77-1, 5 NRC 133 (1977),
aff'dwith modifications, ALAB-560, 10 NRC 265 (1979). The Board also found
that because the municipal system of Cleveland was isolated electrically from
utilities other than CEI, and was able to obtain only emergency power from CEI,
it was essential, in order for CPP to remain a viable competitor. that Cleveland
have power wheeled to it over CEl's transmission system. The Board noted that
CPP was unable to obtain wheeling service because CEI would not agree to
third-party wheeling on any terms. The Board concluded that failure to exercise
. its authority under the Atomic Energy Act to issue license conditions would
result in a continuation of this anticompetitive conduct. CEI. as an applicant.
was ordered to implement the following license condition (No.3):
Applicants shall engage in wheeling for and at the request of other entities [any electric
generation andlor distribution system or municipality or cooperative with a statutory right or
privilege to engage in either of these functions] in the cccr [Combined CAPCO Territories]:
(a) of electric energy from delivery points of applicants to the entity(ies); and.
(b)

of power generated by or available to the other entity. as a result of its ownership
or entitlements [includes but is not limited to power made available to an entity
pursuant to an exchange agreement] in generating facilities, to delivery points of
Applicants designated by the other entity.

Such wheeling services shall be available with respect to any unused capacity on the
transmission lines of Applicants, the use of which will not jeopardize Applicants' system. In
the event Applicants must reduce wheeling services to other entities due to lack of capacity,
such reduction shall not be effected until reductions of at least 5% have been made in
transmission capacity allocations to other Applicants in these proceedings and thereafter
shall be made in proportion to reductions imposed upon other Applicants to this proceeding.
Applicants shall make reasonable provisions for disclos~d transmission requirements of other
entities in the cccr in plarining future transmission either individually or within the CAPCO
grouping. By "disclosed" is meant the giving of reasonable advance notification of future
requirements by entities utilizing wheeling services to be made available by Applicants.

206

Ten other antitrust license conditions were added to the Davis-Besse and Perry
licenses covering the sale of wholesale power; the offering of interconnections;
the sale of economy energy, maintenance power, and emergency power; access to
ownership shares in the nuclear units; the sharing of reserves; and the provision
of coordination services. NRC ordered that these· conditions be implemented in
a manner consistent with the provisions of the Federal Power Act. ALAB-560,
supra, 10 NRC at 295-99.
Since the late 1970s, CPP, the City of Cleveland's municipal power system,
has sought greater access to the CEI transmission grid. CPP has its own distribution system and generates a portion of its own power supply requirements. To
seek out the most cost-efficient source of power supply, CPP needs meaningful
access to transmission facilities serving the local area, which are owned by CEI.

m.

DISCUSSION

CPP alleges four specific violations of the antitrust license conditions. The
first allegation is that CEl violated License Condition No. 3 by refusing to
provide firm wheeling service to CPP. This allegation is the result of one disputed
transaction, CEl's refusal to wheel 40 MW from Ohio Power Company to CPP
to service Medco, currently a CEI retail customer. epp claims that Medco
has decided to become a native load customer of CPP and that there is no
credible basis upon which to contend that the transaction at issue constitutes
retail wheeling. epp claims that there was no request for eEl to provide retail
wheeling services, and the requested 40-MW wholesale purchase from Ohio
Power is to serve epp's native load. CPP alleges that CEI is attempting to
delay the loss of a significant retail customer.
eEl responds to the allegation by stating that the written contract between
CPP and Medco reflects a direct pass-through of CPP payments to Ohio Power.
CEI further claims that CPP is acting as a strawman to facilitate retail wheeling
of power from Ohio Power to Medco. eEl contends that the transactions are
shams designed to circumvent prohibitions in the Federal Power Act §§ 212(g)
and 212(h), against retail wheeling. Section 212(g) prohibits issuing orders
under the Federal Power Act that are inconsistent with any state law that governs
the retail marketing areas of electric utilities. Section 212(h) prohibits mandatory
retail wheeling and sham wholesale transactions.
Two PERC proceedings are in progress concerning CEl's refusal to transmit
the Ohio Power purchase: a CEI petition filed November 2, 1995, requesting
a ruling that CEI is not required to provide the requested service under the
Federal Power Act §§ 211 or 212 (Docket No. EL96-9-000), and a CPP complaint
filed November 29, 1995, concerning eEl's refusal to transmit the Ohio Power
purchase (Docket No. EL96-21-000).
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On July 31. 1996, PERC issued an order in connection with the wheeling
transaction raised in the City of Cleveland's 2.206 petition. PERC decided in
favor of the City and found that CEI is obligated under the existing transmission
service agreement to provide the requested transmission service and that the
service did not violate the Federal Power Act. Since the transmission will be
over CEl's lines to Cleveland and the sale to Medco will be over Cleveland's
138-kV line, PERC found that this case did not involve the transmission of
electric energy by CEI directly to an ultimate consumer, that is, there was no
"sham" transaction.
In a letter to the NRC dated August 8, 1996, counsel for CEI stated that, based
on the PERC decision, a signed service agreement reserving 40 MW of firm
transmission service for the requested period September 1 through December
31, 1996, has been forwarded to the City of Cleveland. In a letter to the
NRC dated August 13, 1996, CPP's counsel urged the imposition of sanctions,
even in light of the PERC decision, stating that "CEl's expressed Willingness
(August 8 letter) to comply now with its wheeling obligations does not excuse
the Company's unwarranted refusal to wheel absent a directive from a federal
agency." Counsel for CEI responded in an August 21. 1996 letter that "CEI
sought declaratory ruling on the appropriateness of this request promptly enough
to obtain a determination without impacting the September 1 service date." CEI
agreed to a subsequent CPP request after the PERC order and transmission
service began on August 17, 1996. CEl's counsel further stated that
as a result, CEl's actions have not resulted in any loss of transmission services to the City of
Cleveland. In essence. the City of Cleveland is asking for the imposition of penalties solely
because CEI exercised appropriate legal procedures to determine the propriety of the service
request. Such appropriate process cannot and should not be the basis for any sanctions.

In a letter to the NRC dated September 23. 1996, counsel for CEI forwarded
an opinion of the Ohio Supreme Court holding that the Public Utility Commission of Ohio (PUCO) has jurisdiction to consider CEl's complaint that the
Medco transaction violated the Ohio Certified Territory Act and directing PUCO
to do so. The September 23, 1996 letter also forwarded CEl's request for rehearing of the PERC decision in the Medco transaction, stating that while CEI
continues to exercise its legal rights to determine the legality of the transaction,
CEI would continue to honor the service agreement that it executed after the
PERC decision.
The PERC order directing CEI to provide the requested transmission service
effectively resolves the first issue in the 2.206 petition. Sanctions are not
warranted when a licensee pursues legal procedures to resolve a disputed request
for transmission service. For this reason, I am denying CPP's section 2.206
request for an enforcement action against CEI on this first iss'tie.
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The second issue raised by CPP alleges that CEI violated License Condition
No.6 by contracting with Toledo Edison Company to provide emergency power
on a preferential basis.2 CPP objects to language in the 1987 Centerior Dispatch
Operating Agreement that states that CEI and Toledo Edison (collectively
"Operating Companies") "will assign highest priority to provide each other
emergency power. An Operating Company will terminate an existing emergency
supply to an outside utility in order to honor a request for emergency power
from an Operating Company." There is also similar priority language concerning
sales of short-term power. CPP has also brought this issue before FERC.
CEl's response to the second issue states that the operation of Toledo Edison
and CEI as an integrated system under Centerior necessarily requires them to
provide power to each other as an internal system. CEI further states that this
is not an act of anticompetitive discrimination but the workings of an integrated
system required by the Securities and Exchange Commission. CEI claims that
CPP is treated no differently from any other outside entity and has suffered
absolutely no injury from the provisions and asserts that CPP has never been
denied short-term or emergency power. CEI states that it has sold and will
continue to sell emergency power to CPP on an as-needed basis and has never
refused to provide emergency service when it had it available on its system.
CEI further stated that it was not aware of any instance in which short-term or
emergency power was provided to CPP under terms less favorable than those to
other utilities outside the Centerior system. CEI concluded that it has honored
both the letter and the spirit of License Condition No. 6.3
As to the second issue, CPP has not shown that it has been harmed or could
be harmed by the language in the Centerior Dispatch Operating Agreement.
Under the agreement, Toledo Edison and CEI are affiliated in that they are part
of an integrated Centerior system. CPP has not shown that it has been treated
differently than other outside (nonaffiliated) utilities, or that it has been denied
access to emergency or short-term power. In any event, CPP has brought its
concerns about the operating agreement before the FERC. For these reasons, no
action by the NRC is warranted, and I am denying CPP's section 2.206 request
for enforcement action against CEI on this second issue.
The third issue raised by CPP alleges that CEI has violated License Condition
No.2 by failing to offer CPP a fourth interconnection point. License Condition
No.2 requires that CEI (and the other applicants) shall offer interconnections
on reasonable terms and conditions at the request of any other local electric

2 Specifically. Ucense Condition No.6 requires CElIO sell emergency power 10 requesting entities upon lerms
and conditions no less favorable than those Applicanls maIce available: (a) 10 each other punuant 10 the Central
Area Power Coordination Group (CAPCO) agreemenls or punuant 10 bilateral contracl; or (b) 10 non-Applicanl
entities oulside the Combined CAPCO Company Terrilories.
3 See note 2. above.
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entities.4 CPP states that a fourth interconnection point is needed to provide
reliable service to the west side of Cleveland. CPP states that the current transfer
capability limit is expected to be exceeded within 2 years. CEI previously
committed to permit a fourth interconnection in a letter dated September 19,
1985, from CEl's chairman to the Mayor of Cleveland, which acknowledged
the requests for the third and fourth interconnections; and in exchange for
Cleveland's agreement not to oppose the CEI merger with Toledo Edison,
CEI committed to concur in CPP's request for FERC approval of the two
interconnections. CPP alleges that CEI has refused CPP's request for installation
of a fourth interconnection.
A CPP complaint was filed with FERC in April 1993. On June 9, 1995,
FERC issued an order directing CEI to provide a fourth interconnection and to
file with FERC the proposed charges for the interconnection. The decision by
FERC found that the letter of September 19, 1985, a 1985 contract between CEI,
Toledo Edison, and American Municipal Power-Ohio, and the license conditions
all supported the issuance of the order requiring the fourth interconnection.
CEI responded to the third issue by stating that it has complied with License
Condition No. 2 by installing and maintaining three prior interconnections,
sufficient to meet all of CPP's current needs, and by working toward the
installation of a fourth interconnection. CEI claims it has not refused the
fourth interconnection but instead has expended significant effort to establish
reasonable terms for the interconnection and to ensure that it is compatible in
terms of safety and reliability with CEl's system. CEI has filed suit in the Ohio
Court of Common Pleas to require CPP to comply with engineering and utility
industry standards in its construction projects. CEI further claims that CPP
admitted in a separate lawsuit that its system does not meet applicable codes
and standards. On July 7, 1995, CEI sought a rehearing on the FERC order to
proceed with the fourth interconnection. CEI states that the rehearing was sought
on the FERC order for two reasons: (1) CEI believes that the order should not
have been issued without findings that the interconnection was warranted under
sections 202(b) and 210 of the Fedeml Power Act and (2) CEI has indicated
that a number of technical issues and safety and reliability concerns need to be
resolved before the interconnection can be installed.
The issue of whether CEI is required to provide a fourth interconnection was
resolved with the FERC order of June 9, 1995, directing CEI to proceed with
the interconnection (71 FERC 1161,324). The unresolved technical, safety, and
reliability issues raised in CEl's appeal of the FERC order will be resolved in

4 Specifically. Ucense Condition No.2 requires CEI to offer interconnections upon reasonable terms and conditions
at the request of any oilier electric entities in its service area, willi due regard for any necessary and applicable
safety procedures.
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the FERC rehearing process. For these reasons, I am denying CPP's section
2.206 request for enforcement action against CEI on this third issue.
The fourth and final allegation raised by CPP is that CEI has violated License
Condition No. 25 by imposing unreasonable deviation charges for unscheduled
power delivered in excess of the amount CPP had scheduled for delivery.
CPP states that in March 1993, CEI unilaterally filed with FERC proposed
amendments to the 1975 Interconnection Agreement. One amendment added a
requirement that CPP pay a deviation charge of $75 per kW-month for the
maximum number of kilowatts of power delivered by CEI in any hour in
excess of the amount scheduled by CPP for that hour. Another amendment
covers overscheduling of power supplies by CPP and allows CEI to retain the
excess energy for its own use while paying CPP a rate equal to half of CEl's
fuel cost for that excess power. CPP alleges that the deviation charges are
discriminatory and represent an anticompetitive restriction on CPP's right to
obtain interconnections on reasonable terms. CPP claims that these provisions
apply to all deviations above and below zero, no matter how insignificant.
CPP alleges that the failure to utilize a deadband approach with no charges
for small deviations from scheduled power to recognize the impossibility of
zero deviations, is contrary to standard industry practice. CPP states that the
deviation charges are anticompetitive in that CPP is the only .utility against
which the deviation charges would be imposed and also the only utility in direct
competition with CEI.
CEl's response to the fourth issue states that this allegation distorts the
meaning of License Condition No.2, which relates to the installation of
interconnections upon reasonable terms and conditions, not incentives that CEI
proposes to FERC to encourage CPP to minimize unscheduled power deliveries
from CEI.
A FERC administrative law judge (AU) issued an initial decision on the
issue of the deviation charges on November 28, 1994. CPP's arguments
opposing CEl's compensation proposal (of half of its then-current fuel charge for
deviations below that scheduled) were rejected by the AU. The AU's decision
also upheld the imposition of a deviation charge for power supplied in excess
of that scheduled by CPP, but reduced the amount from $75 per kW-month to
$25 per kW-month. The decision also rejected CPP's proposed 6% deadband,
finding "no reason appears why any deadband should be adopted for the purposes
of this decision."

5 Su

nOle

4. above.
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The issues raised by CPP in this fourth allegation are primarily tariff-related
issues and fall clearly under the jurisdiction of PERC.6 The final PERC decision
in this matter will resolve the issues, and any excess amounts paid by CPP
will be refunded with interest in accordance with PERC regulations. For these
reasons, I am denying CPP's section 2.206 request for an enforcement action
against CEI on this fourth issue.
IV.

CONCLUSION

I have concluded that PERC's order requiring CEI to provide the requested
wheeling transmission service in the Medco transaction effectively resolves the
first issue raised in CPP's section 2.206 petition and request for action by NRC.
In regard to the second issue concerning CEl's contracting with Toledo Edison Company to provide emergency power on a preferential basis, CPP has not
shown that it had been harmed or could be harmed as a result of the language
in the Centerior Dispatch Operating Agreement. Nor has CPP shown that it
has been treated differently than any other outside (nonaffiliated) utilities. This
matter is also the subject of a PERC proceeding. I am therefore denying CPP's
section 2.206 request for enforcement action against CEI on this second issue. I
have concluded with respect to the third issue concerning CEl's alleged refusal
to offer a fourth interconnection that the PERC order of June 9, 1995, effectively
resolves this issue by ordering CEI to provide the fourth interconnection, and that
the unresolved issues raised in CEl's appeal of the PERC order will be resolved
in the rehearing process. I have concluded that the fourth issue raised concerning
deviation charges for unscheduled power deliveries is primarily a tariff-related
issue and falls clearly under the jurisdiction of PERC. The initial decision by
the AU in this case addressed each of the concerns raised in this fourth issue.
The final PERC decision in this matter will resolve these issues, and any excess amounts paid by CPP will be refunded with interest in accordance with
PERC regulations. I have concluded that no enforcement action is warranted
for this fourth issue. As a result of the foregoing, I have determined that no NRC

6 As indicated in Florida P~r and Ught Co. (SL Lucie Nuclear Power Plant. Unit 2), 00-81·15, 14 NRC 589
(1981), issues of terms used in license conditioDJ raised before FERC "will not institute a requested proceeding
where the petitioner" basis fot relief rests on resolution of an issue that is pending before another agency and
that Is peculiarly within the competence of that agency to decide." The Staff continues to employ the concept of
"watchful deference" wben an issue is before FERC. Su Florida p(JIII~r and Ught Co. (SL Lucie Nuclear Power
Plant. Uni12), 00-95-10, 41 NRC 361 (1995).
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proceeding should be instituted and no further regulatory action by the NRC is
required.
FOR THE NUCLEAR
REGULATORY COMMISSION
Frank J. Miraglia, Acting Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 17th day of October 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Ashok C. Thadanl, Acting Director

Oocket No. 50-245
(LIcense No. OPR-21)

In the Matter of

NORTHEAST NUCLEAR ENERGY
COMPANY
(Millstone Nuclear Power Station,
Unit 1)

October 31,1996

The Acting Director of Nuclear Reactor Regulation has denied a petition by
Anthony J. Ross that enforcement action be taken against Northeast Utilities and
certain managers for violations involving the gas turbine battery, harassment and
intimidation, and falsification of nuclear documents. Following his assessment
of the petition, the Acting Director concluded that appropriate enforcement
action had already been taken for certain of the Petitioner's concerns while
other concerns were not substantiated so that additional enforcement action was
not warranted and the petition should be denied.
Technical issue discussed: maintenance and surveillance.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

On January 2, 1995, Mr. Anthony J. Ross (Petitioner) filed a petition with
the Executive Director for Operations of the Nuclear Regulatory Commission
(NRC) pursuant to section 2.206 of Title 10 of the Code of Federal Regulations
(10 C.F.R. § 2.206). In the petition, the Petitioner raised concerns regarding
(1) employee harassment and intimidation by Northeast Utilities (NU); (2) the
falsification of nuclear documents concerning the gas turbine battery; (3) failure
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to enter a Technical Specification Limiting Condition for Operation (LCO) after
a failed surveillance; and (4) his belief that numerous violations have occurred
in 1992 and 1993 regarding the gas turbine battery. Because of these problems,
the Petitioner alleges that the gas turbine is still inoperable. In addition, the
Petitioner asserts that these problems have not been handled appropriately by the
NRC and NU, and that NU and the NRC are engaged in an apparent "coverup"
of problems with surveillances of the gas turbine battery.
The Petitioner requested that the NRC (1) assess a Severity Level II violation
and a Severity Level III violation against his department manager and his firstline supervisor for their apparent violations of 10 C.F.R. § 50.7; (2) institute
sanctions against the Petitioner's first-line supervisor, NU, and the Millstone
Unit 1 organization for engaging in deliberate misconduct in violation of 10
C.F.R. § 50.5; and (3) remove the Petitioner's first-line supervisor from his
position until a "satisfactory solution to the falsifying of nuclear documents" by
this individual can be achieved.
On February 23, 1995, I informed the Petitioner that the petition had been
referred to me pursuant to section 2.206 of the Commission's regulations. I
also informed the Petitioner that the NRC would take appropriate action within
a reasonable time regarding the specific concerns raised in the petition. I also
stated that the Petitioner's allegations that the NRC has not been appropriately
handling certain violations and is engaged in a "coverup" of the problems related
to the gas turbine battery had been referred to the Office of the Inspector General
(OIG). Therefore, this Director's Decision does not address that issue. On the
basis of a review of the remaining issues raised by the Petitioner, as discussed
below, I have concluded that no substantial health and safety issues have been
raised that would require the initiation of additional formal enforcement action.

II.
A.

DISCUSSION

Background

The Petitioner alleges that during an annual surveillance of the gas turbine
battery on September 20, 1994, he identified that some of the intercell bolted
connections of the gas turbine battery were greater that 65 micro-ohms, which
was greater than the acceptance criteria specified in Procedure SP 779.5, "Gas
Thrbine Battery Annual Inspection." The Petitioner alleges that although he
notified the Operations Department shift supervisor and his first-line supervisor,
his first-line supervisor signed the surveillance as "yes," referring to the "acceptance criteria met," when clearly the requirements were not met as specified by
Procedure SP 779.5. The Petitioner alleges further that, when the Operations
Department was notified by him of the failed surveillance, the Millstone Unit 1
organization willfully failed to enter a 4-day LCO as required by the Technical
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Specifications, in order to keep the unit on-line to produce revenues. In addition,
the Petitioner asserts that about a week after this incident, he received copies
of the 1992 and 1993 annual gas turbine battery surveillances that indicated a
number of problems and violations that have not been handled appropriately by
NU and the NRC, and that the gas turbine is still inoperable due to these problems. Finally, the Petitioner alleges that he has been subjected to harassment
and intimidation by his first-line supervisor and department manager for raising
these concerns.

B.

Petitioner's Concern Regarding Falsification of Nuclear Documents

During an inspection held September 27 through November 15, 1994, as
documented in Inspection Report (IR) 50-245194-31, 50-336/94-30, 50-423/9428 (IR 94-31), dated December 16,1994, and an inspection held May 15 through
June 23, 1995, as documented in IR 50-245195-22, 50-336/95-22, 50-42319522 (IR 95-22), dated July 21, 1995, the NRC reviewed gas turbine battery
maintenance and surveillance activities at Millstone Unit 1. The inspection
determined that on September 20, 1994, the date the Petitioner alleges the
gas turbine battery failed the surveillance, the Licensee for Millstone Unit
1 (Northeast Nuclear Energy Company - NNECO) performed the annual
surveillance of the gas turbine battery as specified by Procedure SP 779.5. This
annual preventive maintenance identified three intercell connection resistance
readings that did not meet the surveillance acceptance criterion in that the
resistance readings were greater than the accepted values. The electricians
notified the shift supervisor and the maintenance foreman of the unsatisfactory
readings and documented the results in the surveillance procedure.
The NRC reviewed the completed surveillance and noted that the "acceptance
criteria met" block was checked "yes," indicating satisfactory surveillance
results; however, the resistance readings for the three intercell connections
were documented as unsatisfactory. The inspection therefore confirmed that
the classification of this surveillance as acceptable was incorrect and, as a
result, it bypassed NNECO's administrative control procedures for system
operability, I and procedural review and approval. However, on the basis of
interviews and a review of the completed surveillance procedure, the NRC
determined that the first-line supervisor documented the high resistance readings
on the cover page of the surveillance, discussed the issue with the Electrical
Engineering Department to determine if the high resistance readings affected
operability of the battery and, on the basis of the discussion with Engineering,
I If the classification of the surveillance had been determined to be "unsatisfactory" ("acceptance criteria block"
checked "no"). a determination of operability would be performed and the related Technical Specification LCO
would be entered. if the gas turbine ballet)' was inoperable.
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determined that Engineering had previously reviewed the effect of the high
resistance readings and had found the battery operable. Therefore, the firstline supervisor concluded that the battery was acceptable as is. 2 Further, the
inspection confirmed that the Licensee's previous operability evaluation was
acceptable and that the gas turbine battery was operable. As discussed below,
the NRC took enforcement action regarding a number of procedural violations
associated with the gas turbine battery surveillance. Therefore, based on the
above, the NRC has concluded that the first-line supervisor did not willfully
falsify documents.

C.

Petitioner's Concern Regarding Failure to Enter Technical
Specification LCO

The inspection determined that the classification of the resistance readings
as "unsatisfactory" ("acceptance criteria block" checked "no") would have
ensured that a determination of operability would have been performed by the
Licensee and the related Technical Specification LCO would have been entered
if appropriate. However, since the first-line supervisor documented the high
resistance readings, discussed the readings with Engineering, and on the basis
of the discussion, determined that the battery was acceptable, the,Licensee did
not willfully fail to enter the LCO in that the Licensee determined that the
previous operability determination was valid and, therefore, that the surveillance
procedure criteria had been met.
In response to the NRC IR results, the Millstone Unit 1 Director issued a
memorandum to Millstone Unit 1 personnel to reinforce the expectation that if
an acceptance criterion is not met, the "no" block must be checked. The Unit
Director stated that he held managers and supervisors personally accountable
for ensuring that their personnel understood the message in the memorandum.
In addition, NNECO held several management team meetings to ensure a
full appreciation of the type of performance characteristics that can lead to
procedural violations and to reinforce the Licensee's expectation concerning the
"acceptance criterion met" block. NNECO also revised the acceptance criterion
within Procedure SP 779.5 for the three connections that have the intercell
connection cables with higher resistance because of the cable length. In addition,
the official plant record was corrected for the annual battery surveillance that
was incorrectly marked as meeting its acceptance criterion. In a subsequent
inspection report, IR 50-245195-31, 50-336/95-31, 50-423195-31 (IR 95-31),
dated September 19, 1995, the NRC reviewed the Licensee's corrective actions

2 Although the first·line supervisor was technically correct that !he gas turbine battery was operable, the
detennination of battery operability did not follow the Ucensee's administrative controls as discussed above.
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in the above areas. The NRC Staff found the Licensee's corrective actions to
be timely and thorough.
In summary, on the basis of the above information, the Staff found that the
Petitioner's first-line supervisor did incorrectly mark the acceptance criterion met
block "yes;" however, he annotated the high resistance readings on the cover
page of the surveillance and marked the block "yes" based on his determination
that Engineering had previously reviewed the issue and determined the battery
to be operable. Further, the Staff found that since the Licensee determined
that this was previously reviewed by Engineering and found acceptable, the
Licensee erroneously did not folIow its administrative control procedures for
determining operability and entering of appropriate LCOs. Therefore, the NRC
determined that (1) the Petitioner's first-line supervisor did not willfully falsify
nuclear documents or deliberately violate NRC regulations or the Millstone Unit
1 operating license; (2) neither he, Northeast Utilities, nor the Millstone Unit 1
organization violated the provisions of section 50.5; (3) the requested removal
of the first-line supervisor is not warranted based on these concerns; and (4) the
Licensee's corrective actions were acceptable. As discussed below, the NRC
took enforcement action regarding a number of procedural violations associated
with the gas turbine battery surveillance.

D.

Additional Concerns Regarding Inoperability of the Emergency
Gas Turbine

The Petitioner provides a number of examples of what he alleges demonstrate
inadequate procedural compliance by the Licensee regarding gas turbine battery
surveillances which indicate that the gas turbine is inoperable due to battery
problems. 3 In IR 94-31, the NRC determined that during implementation of
Procedure SP 779.5, there were a number of examples (including the examples
the Petitioner provided) in which the Procedure SP 779.5 was not followed, nor
was the job stopped and the procedure revised to correct the identified errors.
For example, the procedure included a caution statement folIowing step 6.19
that required the generation of a plant information report (PIR) and subsequent
determination of operability if the battery acceptance criteria are not met. The
PIR was not generated until this issue was questioned by the NRC. Step 6.17 of
the procedure requires that if any resistance reading was greater than 65 microohms, then the terminals and straps must be cleaned. The Licensee did not
clean the terminal and strap connections. Step 6.22 requires that the readings
taken during the surveillance be compared with previous battery surveillance
3The Petitioner asserted that these problems have not been handled by the NRC and NU. and that NU and the
NRC are engaged in an apparent "coverup" of problems. AJ explained above. the "coverup" issue has been
refcned to the OIG.
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readings to determine if there is any deterioration of the battery system. The
Licensee did not perform this review and evaluate the battery for deterioration
until the NRC raised the issue. The NRC determined that these examples
in which the procedure steps were not implemented constituted a violation of
Technical Specification 6.8.1 and Procedure SP 779.5 and issued a Notice of
Violation to the Licensee (categorizing this as a Severity Level IV Violation,
Violation 50-245/94-31-02). Further, the NRC noted in IR 94-31 that neither
the recognition of the procedure errors during two prior implementations of
this annual surveillance procedure (1992 and 1993),4 nor the biennial procedure
review completed on December 8, 1993, resulted in revisions to preclude the
problems encountered during the 1994 surveillance. As discussed above, in IR
95-31, the NRC reviewed the Licensee's corrective actions for this violation and
found them acceptable.
In IR 94-31, the NRC concluded that the previous operability evaluation of
the gas turbine battery was acceptable and, therefore, that the gas turbine battery
was operable at that time due to the previous evaluation. The violation cited in
the Notice of Violation included the issues the Petitioner raised, specifically that
NNECO failed to perform an operability determination and subsequently did not
enter the Technical Specification LCD for the gas turbine. While the NRC Staff
did not take the actions the Petitioner requested, the Staff did take enforcement
action based on its findings. Therefore, since the NRC found the Licensee's
determination of operability acceptable and the NRC took enforcement action
for the related violation described above, the NRC has concluded that additional
enforcement action is not warranted.

E.

Petitioner's Allegations Regarding Harassment and Intimidation

With regard to the Petitioner's assertion of harassment and intimidation, the
Petitioner alleges that (1) on October 7, 1994, he was given a memorandum
concerning absenteeism; (2) on October 27, 1994, he was unjustly chastised
by his first-line supervisor and department manager about absenteeism; and
(3) on December 14, 1994, he was given a memorandum that threatened him.
The Petitioner further alleges that he believes these actions by his supervision
illustrate that NU management harasses, intimidates, and retaliates against
individuals who raise safety concerns with outside agencies.
As indicated in a letter to the Petitioner dated November 28, 1995, from
the NRC Deputy Executive Director for Nuclear Reactor Regulation, Regional
Operations and Research, the Petitioner has raised several complaints since
1993 with the NRC or the Department of Labor (DOL) concerning harassment,
4 The NRC noted similar examples In which the procedure was not followed or corrected during the annual
surveillance in 1992 and 1993.
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intimidation, or discrimination by individuals at NU because the Petitioner raised
safety concerns to NU or the NRC. As explained in the letter, the NRC conducted
investigations into some of the harassment and intimidation allegations that
the Petitioner had raised. The NRC did not substantiate that the Petitioner
suffered discrimination for raising safety concerns. Further, of the complaints
of harassment and intimidation that the Petitioner raised that were investigated
by the DOL, none have been substantiated.
The Staff has, in addition, reviewed the Petitioner's remaining allegations of
harassment and intimidation, including those in the petition, and has concluded
that they do not present sufficient information warranting further investigatory
effort. Accordingly, absent a finding of discrimination by the Secretary of Labor
or an Administrative Law Judge on any pending complaints, or significant new
evidence from the Petitioner that would support the allegations that NU has
harassed, intimidated, or discriminated against him, the NRC Staff plans no
further followup of the harassment and intimidation complaints. Based on the
above, no further action is warranted.
ID.

CONCLUSION

On the basis of the above assessment, I have concluded that some of the
Petitioner's concerns were substantiated and resulted in appropriate enforcement
action. Other concerns were not substantiated. Therefore, no additional
enforcement action is being taken in this matter.
The Petitioner's request for action pursuant to section 2.206 is denied. As
provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed with the
Secretary of the Commission for the Commission's review. This Decision will
constitute the final action of the Commission 25 days after issuance unless the
Commission, on its own motion, institutes review of the Decision in that time.
FOR TIIE NUCLEAR
REGULATORY COMMISSION
Ashok C. Thadani, Acting Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 31st day of October 1996.
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(License No. OPR-21)

In the Matter of

NORTHEAST NUCLEAR ENERGY
COMPANY
(Millstone Nuclear Power Station,
Unit 1)

October 31,1996

The Acting Director of Nuclear Reactor Regulation has denied a petition by
Anthony J. Ross that the NRC require Northeast Utilities to review all existing
work orders for the past 10 or 12 years to ensure that Quality Assurance motor
and connection work does not have certain deficiencies and take enforcement
action against NU and its managers, based upon the Petitioner's assertions
of intimidation and harassment and inadequate work control and procedure
compliance. Following his review, the Acting Director has determined that
none of the technical issues raised by the Petitioner reflect a lack of procedural
compliance or warrant additional action by the Staff, and that the Petitioner's
assertion of harassment and intimidation does not warrant any action.
Technical issue discussed: quality assurance.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

On December 30, 1994, Mr. Anthony J. Ross (Petitioner) filed a petition with
the Executive Director for Operations of the Nuclear Regulatory Commission
(NRC) pursuant to section 2.206 of Title 10 of the Code of Federal Regulations
(10 C.F.R. § 2.206). In the petition, the Petitioner asserted that (1) inadequate
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work control and procedure compliance exist at Millstone Unit I, as evidenced
by the use of standard commercial-grade lugs in a gas turbine fuel forwarding
pump and motor that are quality assurance (QA)I subsystems of the emergency
gas turbine generator and which had apparently been crimped using diagonal
pliers; improper Raychem splices, cable bend radius, and connections in the
connection boxes of major safety-related QA equipment; and non-QA lugs installed, and improperly performed crimping, in fire protection quality assurance
(FPQA) emergency lights, and (2) he had been subjected to ridicule by the gas
turbine system engineer for raising concerns regarding the lugs on the gas turbine fuel forwarding pump and motor and that the system engineer willfully
violated 10 C.F.R. §§ 50.5 and 50.7.
The Petitioner requested that the NRC (1) require Northeast Utilities (NU) to
review all existing work orders for the past 10 or 12 years, with NRC oversight,
to ensure that QA motor and connection work does not have certain deficiencies;
(2) assess a Severity Level I violation against NU and its managers for apparent
violations of section 50.7 and a Severity Level ill violation against the gas
turbine system engineer at Millstone for his apparent violation of section 50.7
and NU's "Code of Conduct and Ethics"; and (3) institute sanctions against the
system engineer and NU and its managers for engaging in deliberate misconduct
in violation of section 50.5.
By letter dated February 23, 1995, the NRC informed the Petitioner that the
petition had been referred to the Office of Nuclear Reactor Regulation pursuant
to section 2.206 of the Commission's regulations. The NRC also informed the
Petitioner that the Staff would take appropriate action within a reasonable time
regarding the specific concerns raised in the petition. On the basis of a review
of the issues raised by the Petitioner as discussed below, I have concluded that
the actions sought by the Petitioner are not warranted.

II.

A.

DISCUSSION

Inadequate Work Control and Procedural Compliance Issues

The issues raised by the Petitioner regarding the improper crimping and
use of commercial-grade lugs in the gas turbine fuel forwarding pump and
motor, improper Raychem splices, cable bend radius, and connection issues, and
improper crimping and use of non-QA lugs in emergency lighting have been
addressed in correspondence between the NRC and NNECO, and have been
the subject of evaluations by NNECO and an NRC inspection. Specifically, by

I Quality Assurance comprises those quality assurance actions related to the physical characteristics of a material.
structure. component. or system which provide a means to control the quality of the material. structure. component,
or system to predetermined requirements.
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letters dated December 5 and 28, 1994, and February 14, 1995, and during a
phone conversation on December 15, 1994, the NRC raised these issues and
requested NNECO to submit written responses. By letters dated March 6 and
April 26, 1995, NNECO responded to these requests and submitted information
regarding its evaluation of these issues. On May 15 through June 21, 1995,
the NRC conducted a special safety inspection, which focused on these and
other maintenance issues. The inspection findings are contained in Inspection
Report (IR) 50-245/95-22; 50-336/95-22, 50-423195-22 (IR 95-22), dated July
21, 1995. Finally, NNECO provided further information regarding these issues
in its August 31, 1995 response to the petition. A broad summary of the
resolution of these issues is set forth below.

1.

Gas Thrbine Fuel Forwarding Pump and Motor Issues

The Petitioner asserts that the Licensee inadequately controls work and
procedural compliance at Millstone, as evidenced by the use of standard
commercial-grade lugs (instead of QA lugs) in a gas turbine fuel forwarding
pump and motor that are QA subsystems of the emergency gas turbine generator
and which the Petitioner asserts had been crimped with diagonal pliers (instead
of the proper crimping tool). In its response to the petition, dated August 31,
1995, NNECO stated that, when the supervisor examined the lugs in question,
he concluded that although the lugs were somewhat discolored as a result of
age, and may have had an indented crimp, they appeared to the supervisor
to be the type of lug that had been installed in the 1971-1972 time frame,
when no procedures were in place with respect to the type of lug required or
the method of crimping. NNECO further stated that these lugs are considered
acceptable where they have already been installed (i.e., meet original electrical
standards); however, when maintenance is performed requiring relugging, the
lugs are upgraded and installed in accordance with current procedures.
NNECO further stated that the fact that the lugs in question were commercial
grade and may have been crimped with diagonal pliers is not indicative of a work
control or procedural compliance problem. The lugs appeared to the NNECO
supervisor to be the type of lug that had been installed at or near the time of
initial plant startup in accordance with the appropriate electrical standards that
existed at that time. Moreover, once the concern was raised about the proper
type and crimping of the lugs by the Petitioner, NNECO took prompt action by
initiating a work order to replace all the lugs.
The NRC Staff discussed the issue of defective lugs with the maintenance
department manager and the worker who replaced the lugs during the special
safety inspection. Neither individual could remember the work in detail but
stated that to ensure reliability, the lugs were replaced.
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Based on NNECO's conclusion that (1) the lugs in question had been installed
in the 1971-1972 time frame when no procedures were in place with respect to
the type of lug required or the method of crimping, (2) these lugs are considered
acceptable where installed, and based on NNECO's prompt action to initiate a
work order and replace all the lugs, the NRC concludes that this issue does not
indicate an inadequate work control or procedural compliance problem.

2.

Improper Raychem Splices, Cable Bend Radius, and Connection Issues

The Petitioner asserts that the Licensee is inadequately controlling work
and procedural compliance at Millstone, as evidenced by improper Raychem
splices, cable bend radius, and connections in the connection boxes of major
safety-related QA equipment (low-pressure coolant injection (LPCI) and core
spray (CS) pumps). In its letter dated April 26, 1995, NNECO informed the
NRC that an operability determination had been completed on the issue of the
Raychem splice installation, and whether Raychem splice bend radii on the
LPCI and CS pumps were less than the recommended limits (five times the
Raychem diameter). The operability determination concluded that the motor
splices were operable and that an immediate inspection to verify bend radii was
not warranted. In addition, NNECO stated that 50% of the Raychem splices on
the LPCI and CS pump motors had been inspected at that time with no problems
identified. In its followup letter dated August 31, 1995, NNECO stated that a
visual inspection of all the LPCI and CS pump motors had been completed and
none of the connections exceeded the minimum bend radius. Further, NNECO
did not identify any discrepancies in the connection boxes for the LPCI and CS
pump motors. NNECO's evaluations validated the determination that the splices
are operable.2
As a result of its evaluation of NNECO's response and supporting documentation and its independent verification of two of the pump motors in question, the
NRC found NNECO's response acceptable and that no further NRC review was
needed. Therefore, the NRC Staff concludes that the Raychem splices, cable
bend radius, and the connections in the connection boxes of major safety-related
equipment (LPCI and CS motors) are acceptable.

21n addition. NNECO (1) perfonned a review of all the work orders for the cmrent Raychern splice Installation
and verified that the procedure specified that a mininrum bend radius of five times the Raychern diameter not be
exceeded, (2) verified that the training the electricians receive on Raychern splices discusses the requirement of not
exceeding five times the minimum bend radius. and (3) requested that Raychern determine what the consequences
of exceeding the mlninrum bend radius would be. The results of the Raychern testing showed that even if one or
more splices exceeded the minimum bend radius, a tighter bend radius was acceptable.
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3.

Emergency Ughting Issue

The Petitioner asserts that the Licensee does not adequately control work
and procedure compliance at Millstone, as evidenced by non-QA lugs and
improperly performed crimping in FPQA emergency lights. The NRC Staff
requested NNECO to review the use of improper lugs for emergency lighting
at Millstone Unit 1. Specifically, the NRC requested NNECO to review the
concern that all four lugs on emergency light unit (ELU) l-ELU-21 had Thomas
and Betts lugs (non-QA) rather than the required QA AMP lugs, and all four
lugs were not crimped properly. In addition, the NRC Staff asked NNECO to
review the concern that one lug on the emergency light l-ELU-29 was a Thomas
and Betts lug and that three of the four lugs were not properly crimped.
NNECO responded that a review of the revision history for Procedure MP
790.2, "Emergency Light Inspection," determined that the procedure made no
reference to a specific lug prior to April 1993. NNECO stated that because
the safety classification of these ELUs is FPQA, the lugs utilized in the ELUs
must be FPQA. NNECO noted that Thomas and Betts lugs are only stocked as
FPQA.
.
NNECO stated further that an evaluation was performed to determine the
consequences of Thomas and Betts lugs in lieu of AMP lugs and to determine
if all lug crimps on l-ELU-21 and -29 were adequate. Additionally, NNECO's
evaluation verified the ability of l-ELU-21 and -29 to perform their design
function. NNECO has determined that the lug manufacturer is not a critical
issue as long as the lug is compatible with the battery terminal and the wire
used. In this case, the Thomas and Betts lug is similar to the AMP lug, and both
lugs are compatible with the battery terminals and wire used. A compatibility
study has been completed and documented in a Replacement Item Evaluation
(RIE).
NNECO performed a review of previous ELU surveillances to determine
whether a degraded condition had been observed for the battery terminal lugs
in these ELUs; this review did not reveal any degraded conditions. The
Millstone Unit 1 Engineering Department inspected the crimping of the battery
terminations, and the eight crimps were found to be adequate. Although all
battery termination lugs are insulated on these ELUs, one splice on l-ELU-29
appeared to be crimped by a die for noninsulated lugs. However, this crimp
did not affect operability of the ELU since a high-resistance connection was
not present, and the insulation was not damaged. Satisfactory completion of a
battery discharge test confirmed the adequacy of the crimps. Nonetheless, the
lug that appeared to be crimped by a die for noninsulated lugs on l-ELU-29
has been replaced.
During its special inspection, the NRC Staff reviewed the concern about
emergency lighting lugs and NNECO's process for lug replacement. The NRC
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Staff verified that specific lugs were not called for in earlier versions of the lug
replacement procedure and, therefore, as long as the lug was compatible 'and
classified as FPQA, it could be used. Since Thomas and Betts lugs are stocked
as FPQA and are compatible, they could have been used in ELUs. In addition,
since AMP lugs are stocked as non-QA, the plant staff would have had to fill
out Form SF 486, "Upgrading FPQA Parts," to justify the upgrade of the lugs
to FPQA standards.
The NRC Staff reviewed an example of a lug changeout with an AMP lug
and verified that Form SF 486 was included in the package to properly document
the upgrade.
The NRC Staff reviewed the RIB form that documented the acceptability of
Thomas and Betts lugs as an alternative for AMP lugs. The RIB indicated that
the Thomas and Betts lugs are acceptable as an alternative item and that they
will not degrade or compromise the original design basis. The NRC Staff found
the RIB to be properly documented and adequate. The NRC Staff reviewed
procedure MP 790.2, which was revised on April 12, 1995, and now requires
that AMP lugs be used or an equivalent as evaluated and indicated by an RIB.
Since an RIB has been completed documenting Thomas and Betts lugs as an
alternative, they are acceptable. The NRC Staff found the procedure adequate
and also verified that the one questionable lug on l-ELU-29 was replaced.
The NRC Staff concluded that the lugs on l-ELU-21 and -29 were adequately
designed and qualified and that the ELUs were fully operable.
Based on NRC's findings that (1) the use of standard commercial-grade lugs
in a gas turbine fuel forwarding pump and motor that are QA subsystems of the
emergency gas turbine generator and which had apparently been crimped with
diagonal pliers does not constitute an inadequate work control or procedural
compliance problem; (2) the Raychem splices, cable bend radius, and the
connections in the connection boxes of major safety-related equipment (LPCI
and CS motors) are operable; and (3) the lugs on l-ELU-21 and -29 were
adequately designed and qualified and the ELUs were fully operable, the NRC
Staff has determined that the Licensee adequately controls work and procedure
compliance within these areas at Millstone. Therefore, the Petitioner's request
to require NU to review all existing work orders for the past 10 or 12 years,
with NRC oversight, to ensure that QA motor and connection work does not
have certain deficiencies, is not warranted.

B.

Harassment and Intimidation Issue

The Petitioner alleges that he was ridiculed by the gas turbine system engineer
for raising safety concerns regarding the lugs on the gas turbine fuel forwarding
pump and motor and that the system engineer willfully violated sections 50.5
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and 50.7. In addition, the Petitioner alleges that NU and its managers violated
sections 50.5 and 50.7 and NU's "Code of Conduct and Ethics."
As indicated in a letter to the Petitioner dated November 28, 1995, from the
Deputy Executive Director for Nuclear Reactor Regulation, Regional Operations
and Research, the Petitioner has raised several complaints since 1993 with the
NRC or the Department of Labor (DOL) concerning harassment, intimidation,
or discrimination by individuals at NU because the Petitioner raised safety
concerns to NU or the NRC. As explained in the letter, the NRC conducted
investigations into some of the harassment and intimidation allegations that
the Petitioner had raised. The NRC did not substantiate that the Petitioner
suffered discrimination for raising safety concerns. Further, of the complaints
of harassment and intimidation that the Petitioner raised that were investigated
by the DOL, none have been substantiated.
The Staff has, in addition, reviewed the Petitioner's remaining allegations of
harassment and intimidation, including those in the petition, and has concluded
that they do not present sufficient information warranting further investigatory
effort. Accordingly, absent a finding of discrimination by the Secretary of Labor
or an Administrative Law Judge on any pending complaints, or significant new
evidence from the Petitioner that would support the allegations that NU has
harassed, intimidated, or discriminated against him, the NRC Staff plans .no
further followup of the harassment and intimidation complaints. Based on the
above, no further action is warranted.

m.

CONCLUSION

The Licensee evaluated the technical issues and provided the results to
the Staff for review. The Staff also conducted inspections to independently
determine if the Licensee's conclusions and corrective actions were acceptable.
As explained above, none of the technical issues reflect a lack of procedural
compliance or warrant additional action by the Staff. Also, as explained above,
the Petitioner's assertion of harassment and intimidation does not warrant any
action.
On the basis of the above assessment, I have concluded that no issues
have been raised regarding Millstone Unit 1 that would require initiation of
enforcement action. Therefore, no enforcement action is being taken in this
matter.
The Petitioner's request for action pursuant to section 2.206 is denied. As
provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed with the
Secretary of the Commission for the Commission's review. This Decision will

227

constitute the final action of the Commission 25 days after issuance unless the
Commission, on its own motion, institutes review of the Decision in that time.
FOR TIIE NUCLEAR
REGULATORY COMMISSION
Ashok C. Thadani, Acting Director
Office of Nuclear Reactor
Regulation
Dated at RockvilIe, Maryland,
this 31st day of October 1996.
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In the Matter of

Docket No. 55·21849·0T

EMERICK S. McDANIEL
(Denial of Application for
Reactor Operator License)

November 13, 1996

On September II, 1996, Mr. Emerick S. McDaniel filed a Petition for Review
of the Initial Decision in this case, LBP·96·17, 44 NRC 79 (1996), in which
the Presiding Officer rejected Mr. McDaniel's 'challenge to the NRC Staff's
rejection of his claim that he had passed his reactor operator examination.
The Commission denies the Petition for Review because it fails to raise any
substantial question justifying Commission review as provided under 10 C.F.R.
§ 2.786(b)(4), incorporated into Subpart Lin 10 C.F.R. § 2.1253.

ORDER
On September II, 1996, Mr. Emerick S. McDaniel filed a Petition for Review
of the Presiding Officer's Initial Decision in this case, LBP·96·17, 44 NRC 79
(1996), in which the Presiding Officer rejected Mr. McDaniel's challenge to the
NRC Staff's rejection of his claim that he had passed his written examination to
become a reactor operator at the Vogtle Electric Generating Plant. The Presiding
Officer ruled that Mr. McDaniel had correctly answered less than 80% of the
questions and had therefore failed the exam.
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We deny the Petition for Review because it fails to raise any substantial question justifying Commission review as provided under 10 C.F.R. § 2.786(b)(4),
incorporated into Subpart Lin 10 C.F.R. § 2.1253. We see no basis to question
the Presiding Officer's factual finding that Mr. McDaniel had failed the written
exam. See generally Kenneth G. Pierce (Shorewood, Illinois), CLI-95-6, 41
NRC 381 (1995).
Mr. McDaniel's Petition for Review is therefore DENIED.
For the Commission
WILLIAM M. HILL
Acting Secretary of the
Commission
Dated at Rockville, Maryland,
this 13th day of November 1996.
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Cite as 44 NRC 231 (1996)

CLI-96-12

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Shirley Ann Jackson, Chairman
Kenneth C. Rogers
Greta J. Dicus
Nils J. Dlaz
Edward McGaffigan, Jr.

In the MaHer of

Docket Nos. 70-7001
70-7002

u.S. ENRICHMENT CORPORATION
(Paducah, Kentucky, and Piketon, Ohio)

November 22,1996

The Commission denies two motions for reconsideration of CLI-96-1O, 44
NRC 114 (1996), which rejected two petitions for review of an Initial Director's
Decision approving certificates of compliance for the United States Enrichment
Corporation's gaseous diffusion plants in Piketon, Ohio, and Paducah, Kentucky.
The Commission also denies two petitions for review of the initial Director's
decision and rejects a third petition for review as late-filed.

RULES OF PRACTICE:

PETITION FOR REVmW UNDER PART 76

To be eligible to petition for review of a Director's Decision on the certification of a gaseous diffusion plant, an interested party must have either submitted
written comments in response to a prior Federal Register notice or provided
oral comments at an NRC meeting held on the application or compliance plan.
10 C.F.R. § 76.62(c).

RULES OF PRACTICE:

PETITION FOR REVmW UNDER PART 76

Individuals who wish to petition for review of an initial Director's decision
must explain how their "interest may be affected." 10 C.F.R. § 76.62(c). For
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guidance, petitioners may look to the Commission's adjudicatory decisions on
standing. See, e.g., Georgia Institute of Technology (Georgia Tech Research
Reactor, Atlanta, Georgia), CLI-95-12, 42 NRC 111, 115-17 (1995).
NEPA: ENVIRONMENTAL ASSESSMENTIENVIRONMENTAL
IMPACT STATEMENT
No environmental assessment or environmental impact statement is required
for the issuance, amendment, modification, or renewal of a certificate of
compliance of gaseous diffusion enrichment facilities pursuant to 10 C.F.R.
Part 76. 10 C.F.R. § 51.22(c)(19). Although NRC regulations do not require
a general review of the environmental impacts associated with the issuance
of certificates of compliance, an environmental assessment of the impacts of
compliance plan approval is required.
CERTIFICATION OF GASEOUS DIFFUSION PLANTS UNDER
PART 76: ASSESSMENT OF ACCIDENTS
An analysis of potential accidents and consequences is required by 10 C.F.R.
§ 76.85 and should include plant operating history that is relevant to the potential
impacts of accidents.

MEMORANDUM AND ORDER
I.

INTRODUCTION

On September 19, 1996, the NRC published in the Federal Register (61
Fed. Reg. 49,360-63) notice of the certification decision of the Director, Office
of Nuclear Material Safety and Safeguards (Director), for the U.S. Enrichment
Corporation (USEC) to opemte the two gaseous diffusion plants (GDPs), one
located at Paducah, Kentucky (referred to hereafter as the Paducah plant), and
the other at Piketon. Ohio (referred to hereafter as the Portsmouth plant). NRC
also issued a Finding of No Significant Impact (FONSI) concerning NRC's
approval of the compliance plans 1 prepared by the U.S. Department of Energy
(DOE) and submitted by USEC.

1The compliance plans set forth USEC's plan and schedule for achieving fun compliance with NRC regulatory
requirements.
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USEC, or any person whose interest may be affected and who had submitted
written comments in response to the prior Federal Register notice on the
application or compliance plan under 10 C.F.R. § 76.37, or provided oral
comments at an NRC meeting held on the application or compliance plan
under 10 C.F.R. § 76.39, were eligible to file a petition to the Commission
requesting review of the' Director's decision within 15 days after publication of
the Director's decision. 10 C.F.R. § 76.62(c).2
The NRC received five petitions for review of the Director's decision. A
previous memorandum and order issued by the Commission in this proceeding,
on October 18, 1996 (CLI-96-10, 44 NRC 114), rejected two of these five
petitions for failure to meet the eligibility requirements of section 76.62(c). The
two rejected Petitioners have petitioned for reconsideration. The Commission's
previous memorandum and order also addressed certain threshold procedural
matters raised in the remaining petitions, denying a request for an additional
period for seeking review and submitting comment on the Director's decision,
and denying a request for expansion of the right to seek the Commission's
review of the Director's decision to any person.
This Memorandum and Order addresses the two petitions for reconsideration
and the remaining issues raised in the petitions not previously rejected. For the
reasons set forth below, these petitions are rejected in their entirety.

n.

PETITIONS FOR RECONSIDERATION

The Commission has received two petitions for reconsideration of the Commission's memorandum and order served October 18, 1996:
1. By a pleading dated October 24, 1996, Diana Salisbury, of Sardinia,
Ohio, requested that the Commission reconsider its Memorandum and
Order of October 18, 1996, and review her petition dated October 3,
1996, and amendment dated October 4, 1996.
2. By a pleading entitled "Verified Complaint, Administrative Petition for
Action," dated October 25, 1996, Neilly Buckalew, Director, Kwanitewk
NATIVE ResourcelNetwork, of Meriden, New Hampshire, requested
that the Commission reconsider its Memorandum and Order of October
18, 1996, CLI-96-1O, and review their October petition.
The Commission rejected both of these Petitioners' petitions for review of
the Director's decision for failure to comply with the eligibility requirements in
2 Notice of receipl of the application had appeared in the Fedual R~gist~' (60 Fed. Reg. 49.026) on Seplember
21. 1995, allowing for a 45-day public commenl period on the application and noticing public meetings 10 solicil
public inpul on the certification. A second notice appeared in !he F~d~,al R~gisu, (60 Fed. Reg. 57,253) on
November 14, 1995, providing for a 45-day public commenl period on the compliance plan. Public meetings were
held on November 28, 1995, in Pila:10n, Ohio, and on December 5, 1995, in Paducah, Kentucky.
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section 76.62(c). That provision requires prior participation in the certification
proceeding by submission of either written comments or oral comments at a
public meeting. The Commission provided a full opportunity for members of
the public to submit timely written or oral comments during the proceeding. See
note 2, supra. The Commission explicitly informed the public of the requirement
to submit written or oral comments in order to be eligible to petition for review
of the Director's decision in the Federal Register notices. [d.
Both Petitioners cite 5 U.S.C. § 553(e), a provision of the Administrative
Procedure Act (APA), giving interested persons the right to petition for the
issuance, amendment, or repeal of a rule. However, if Petitioners wish to
exercise their right to petition for a change in the eligibility rule in section
76.62(c), they must do so in a petition for rulemaking under 10 C.F.R. § 2.802,
stating their basis for requesting the rule change.
Additionally, the cited section of the APA is inapplicable to support Petitioners' right to petition for review of the Director's decision, which is in the nature
of an adjudication, not a rule.
Petitioners do have the right to challenge the Commission decision dismissing
their petitions for review of the Director's decision. However, Petitioners have
presented no information that would indicate that the previous decision was in
error and have presented no new information that would justify reconsideration.
Petitioners also state various arguments to support the assertions that they
are persons "whose interest may be affected" (section 76.62(c» and therefore
are eligible to petition for review of the Director's decision. However, since
Petitioners have not satisfied the' prior participation requirement stated in the
rule,3 we need not address these arguments.
Therefore, these petitions are denied.

ID.

PETITIONS FOR REVIEW

The three remaining petitions and related NRC actions to date are as follows:
1. By letter dated September 30, 1996, Vina K. Colley of McDermott,
Ohio, who serves as President of P.R.E.S.S., Portsmouth-Piketon Residents for Environmental Safety and Security, petitioned for Commission
review of the Director's decision. Her petition (hereafter referred to as
the "Colley petition") was docketed at the NRC on October 4, 1996. Ms.

3 Petitioner Salisbl1l)' asserts that section 76.62(c) is grammatically constructed to create two separate categories
of eligibility: "The corporation or any person whose interest may be affected" and "who had submitted comments
In response to the Federal Register notice. • ••" However, it is evident by the placement of the comma after
"Corporation," the lack of a comma after the clause "any person whose interest may be affected." and the use of
the pronoun "who" rather than "any person who" in the clause about submission of comments, that Petitioner's
interpretation is in error.
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Colley had spoken at the NRC's public meeting in Piketon, Ohio, on
November 28, 1995, regarding the application and compliance plan. On
October 4, 1996, the Secretary of the Commission served a copy of the
Colley petition on USEC and persons who had provided written comments on the application or compliance plan during the comment period
or had provided oral comments at a meeting held on the application and
compliance plan. The Secretary invited those served to file comments
on Ms. Colley's petition by October IS, 1996. Comments were subsequently received from Ronald Lamb,4 dated October 14, 1996; from
Jotilley Dortch,' dated October IS, 1996; and from USEC, dated October IS, 1996.
2. By letter dated October 2, 1996, two individuals, Mark Donham and
Kristi Hanson, of Brookport, Illinois, petitioned for review. Mr. Donham had spoken at the NRC's public meeting in Paducah, Kentucky,
and Donham and Hanson had jointly submitted written comments during the comment period. The petition (hereafter referred to as the "DonhamJHanson petition") was docketed at the NRC on October 8, 1996.
On October 9, 1996, the Secretary served the petition on the service
list, and invited those served to comment on this petition by October 21,
1996. Comments were subsequently received from Jotilley Dortch (see
note 5), dated October IS, 1996; from USEC, dated October 21, 1996;
and from the U.S. Environmental Protection Agency (EPA), Region 5,
dated October 22, 1996.6
3. By letter dated October 10, 1996, A.B. Puckett, member of the Coalition
for Health Concern, of Kevil, Kentucky, petitioned for review. Mr.
Puckett had spoken at the public meeting in Paducah, Kentucky.

IV.

DISMISSAL OF LATE PETITION

The petition of A.B. Puckett was dated October 10, 1996, and postmarked
October 14, 1996. Under section 76.62(c), the IS-day period for petitions for
review of the Director's decision commenced with the publication of the Federal
Register notice on September 19, 1996, and concluded on October 4, 1996.
Therefore, Mr. Puckett's petition was untimely filed.
4 The response of Ronald Lamb Slaled its support of the objections of the Colley petition withoul further
elaboration.
, Although the letter filing of 10tilley Dortch purports to be a response 10 both the Colley petition and the petition
filed by Mark Donham and Knsti Hanson. it does not address the issues raised in either petition. but instead raises
new Issues. Therefore. this correspondence will nol be considered as a response to the petitions bul will be
forwarded 10 the Staff for appropriate response.
6The response of EPA, Region S, commented on the Donbam/Hanson petition's request for more time for public
comment. This portion of that petition was considered and denied in CU-96-IO.
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This Petitioner does not even refer to the untimely filing, let alone attempt
to establish that there is good cause to accept the late filing. See 10 C.F.R.
§ 76.74(b) ("good cause" required to extend time deadlines in Part 76). There is
no other indication in the petition itself of late information that would plausibly
excuse the late filing. Furthermore, the petition, which deals with the impacts
of uranium mining and milling and of dumping nuclear waste on Indian lands,
raises no issues that are directly relevant to this proceeding.
We find that Petitioner has not established and we cannot otherwise conclude
that there was good cause for the late filing. Therefore, the substantive matters
in the petition of A.B. Puckett will be referred to the Staff for an appropriate
response and will not be considered by the Commission as a petition for review
of the Director's decision.

v.

STANDING OF PETITIONERS

Section 76.62(c) limits eligibility to petition for review of the Director's
decision to those persons "whose interest may be affected" and who also have
previously participated in the proceeding by submitting written comments or
oral comments at any meeting on the application or compliance plan. The
phrase "whose interest may be affected" is also used in section 189a of the
Atomic Energy Act concerning those who have a right to a hearing in certain
proceedings.
Neither of the petitions before us directly addresses the "interested person"
issue in sufficient detail. We note, however, that Petitioners did participate in
the Piketon and Paducah public meetings and appear to live in the vicinity of
the plants. In addition, this is the first time the Commission has entertained
petitions under Part 76 and Petitioners, who are appearing pro se, may not have
understood their obligation to explain their "interested person" status. Thus, we
are unwilling to hold Petitioners to a formalistic pleading-type requirement and
instead will assume that Petitioners are "interested persons." We therefore will
consider the merits of the Colley petition with regard to the Portsmouth plant
and the DonhamlHanson petition with regard to the Paducah plant.
The Commission cautions, however, that in future Part 76 certification
decisions, it will expect Petitioners more specifically to explain their "interested
person" status. For guidance, Petitioners may look to the Commission's
adjudicatory decisions on standing. See, e.g., Georgia Institute of Technology
(Georgia Tech Research Reactor, Atlanta, Georgia), CLI-95-12, 42 NRC Ill,
115-17 (1995).
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VI.

ANALYSIS AND RESPONSE TO ISSUES RAISED
IN THE COLLEY PETITION

The Colley petition enumerated six "comments, objections and petitions for
action" which we will refer to and treat as Issues 1 through 6 using Ms.
Colley's nomenclature (see Colley Petition at 1). Issues I, 2, and 3 dealt with
threshold procedural matters - extending the IS-day time limit for filing a
timely petition for Commission review of an initial Director's decision, and
expansion of the categories of persons eligible to file a petition for review
of the Director's decision - and those requests were denied in the previous
Coinmission memorandum and order dated October 18, 1996 (CLI-96-10,
supra). The remaining Issues 4, 5, and 6 are addressed here.

A.

CoUey Issue 4: Petition for NRC to Hold National Public Hearings

Petitioner asks that NRC hold public hearings nationally regarding the
continued operation of the GDPs in Ohio and Kentucky. This request is made as
an adjunct to Petitioner's requests, previously denied, for extension of the time
period for the filing of petitions and for expansion of the right to file petitions
to any person. Petitioner supports her request with arguments that the continued
operation of the GDPs will affect all U.S. taxpayers and that "it is U.S. taxpayer
dollars that have provided the capital for these plants to operate for the last 40
years and will continue to provide the necessary funds to maintain operation of
these plants. . . ."
Prior to issuing the certification decision, the Staff provided a broad opportunity for public comment by publishing Federal Register notices concerning
the receipt of USEC's applications and compliance plans, and holding public
meetings in the vicinity of each site. See note 2, supra. From a health and
safety perspective, it is the people who live in the vicinity of the facilities who
may have an interest that might be affected. Accordingly, the NRC made special efforts to ensure that those people were informed.' We find that adequate
opportunity for public participation in this proceeding has been provided, and
that no reason is apparent either from the record or from Petitioner's arguments
that additional hearings would produce any significant additional information.
Therefore, the request for additional public hearings is denied.

'We note that the Staff used several additional means to publicize the certification process. obtain public
comments. and coordinate with other interested agencies. These included: establishment of local public
document rooms near each site. press releases. notices of technical meetings with USEe open to the public.
paid advertisements in local newspapers. media interviews. individual letters seeking comments from interested
parties. and meetings with labor union officials. local government officials. DOE. the EPA. and the Occupational
Safety and Health Administration (OSHA).
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B.

Colley Issue 5: Objection to the Finding of No Significant Impact
Regarding USEC's Compliance Plan

Petitioner's Issue 5 is supported by nine individual bases that Petitioner labels
(a) through (i). We adopt the same labeling for convenience, and address each
individual basis below.
We first address a fundamental premise raised by the Petitioner regarding the
FONSI. Petitioner's argument apparently rests on the belief that the environmental assessment (EA) of the impacts of the proposed compliance plan approval
should encompass all the impacts of ongoing operations, not just impacts associated with compliance plan approval. We note here that several of Petitioner's
nine bases for this issue assert that there is an inadequate evaluation of the environmental impacts of ongoing or past operations, and none of the nine bases
focus on any impact associated with compliance plan implementation.
As part of the same rulemaking that promulgated 10 C.F.R. Part 76,10 C.F.R.
Part 51 was modified to provide a categorical exclusion from the requirement
for an environmental impact statement or EA for the "issuance, amendment,
modification, or renewal of a certificate of compliance of gaseous diffusion
enrichment facilities pursuant to 10 C.F.R. Part 76." 10 C.F.R. § 51.22(c)(l9).
This action was taken because the two GDPs had already been subject to
environmental review pursuant to the National Environmental Policy Act of 1969
(NEPA) inasmuch as DOE had prepared an environmental impact statement for
the Portsmouth plant, and an EA for the Paducah plant. After review of the
DOE environmental analyses, and the current operations of the plants, the NRC
concluded that there were no significant differences in current operations that
would result in significantly different environmental impacts from those already
evaluated by DOE. See Supplementary Information, 59 Fed. Reg. 48,944, 48,958,
(Sept. 23, 1994). The NRC further concluded that since the Commission's
certification requirements were intended to be at least as stringent as existing
DOE requirements, certification issuance, modification, or amendment would not
allow the GDPs to operate in such a way as to result in any adverse environmental
effects greater than those that currently existed or would be expected absent NRC
oversight, and would not have a significant effect on the human environment.
Therefore, no general review of environmental impacts associated with
issuance of the certificates of compliance, as proposed by the Director's decision,
is contemplated or required by NRC regulations. However, the categorical
exclusion does not extend to approval of the compliance plans, and, therefore,
an EA was performed by the Staff for that purpose.
The Federal Register notice publishing the Director's decision included an
EA of the environmental impacts associated with the contemplated approval
of the USEC compliance plans. Examples of specific topics related to the
compliance plan, and included in the EA, are filter testing and air sampling.
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On the basis of the EA, the Staff determined that there would be no significant
impact associated with approval of the compliance plans and issued the FONSI.
Therefore, the Petitioner's basic premise is flawed in that it wrongly presupposes that the Staff was required to perform a broad environmental review of
. ongoing GDP operations, when in fact only an assessment of the impacts of
compliance plan approval is required.
We now turn to Petitioner's individual bases:

1.

Colley Issue Sea): The Notice (FONSI) Is Deficient in Not Reviewing
or Accounting for the Impacts Resulting from Privatization of USEC

Petitioner asserts that NRC must review and account for the "impacts,
changes, and full ramifications on the operation of the two plants and environmental compliance . . . from the actual process of privatization." Petitioner
also asserts that "[t]he effects of privatization on environmental compliance must
be fully analyzed including the economic ability of USEC to fully comply with
environmental standards over the next projected 50 years of operation."
Petitioner's broad allegations do not contain enough detail to state a meaningful objection.8 More importantly, as noted above, the EA or FONS! are required
to consider only environmental impacts associated with approval of the compliance plans. Since the possibility of future privatization falls outside the scope of
the compliance plan and this certification, the Petitioner's challenge is rejected
on that basis.

2.

Colley Issue S(b): Fugitive Uranium Deposits Pose Risks of Criticality
and Should Be Cleaned Up Before Certification

Petitioner is apparently referring to existing uranium deposits in plant equipment, and asserting that they could worsen with continued plant operation and
pose a risk of a nuclear criticality. Petitioner refers to a National Academy of
Sciences report, Affordable Cleanup (National Research Council, 1996), noting
that cleanup began in 1991 but is not complete. Petitioner asks that certification be withheld until cleanup of the uranium deposits is completed, in order to
protect worker safety and the public health.
It is recognized that uranium deposits can form in process equipment and
piping in the GDPs. USEC is required to follow Technical Safety Requirements
which provide for surveillance, detection, and safe management of uranium
deposits. For example, Portsmouth Technical Safety Requirement 2.7.3.14
8 Insofar as the Petitioner's complaint may be read as a broad objection to privatization, Congress has spoken
on this issue. In !be USEC Privatization Act (Pub. L. No. 104-134), Congress directed USEC to implement a
privatization plan to transfer the corporation to private ownership.
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requires: (1) quarterly surveys for uranium deposits in the X-326 cascade
facility, (2) measures to ensure criticality safety if identified deposits are above
a certain size, and (3) actions to safely stabilize or remove deposits.
The cleanup that began in 1991 and is referred to in the National Research
Council's report is the DOE high-enriched uranium suspension program. When
it was determined that additional high-enriched uranium was no longer needed
for defense purposes, a decision was made that the Portsmouth high-enrichment
equipment could be retired from service. DOE has informed the NRC that
significant deposits have been removed and the equipment has been retired in
place.
Petitioner has offered no substantial basis for finding that the issue of uranium
deposits has not been appropriately addressed by USEC and reviewed by the
Staff. Therefore, we reject this issue as a basis for challenging the Director's
decision ..

3.

Colley Issue S(c): Certification Should Be Withheld Until the
Synergistic Impacts of Releases of Asbestos, Lead, Other Heavy Metals,
and Uranium Are Analyzed

Petitioner asserts that NRC has not reviewed the synergistic impacts of
asbestos, lead, and other heavy metals, in addition to uranium, on workers or
the public, and asks that certification be withheld until such impacts are fully
documented and analyzed. (petitioner also raises the issue of synergistic effects
under Issue 5(f) below.)
The Energy Policy Act of 1992 required NRC to establish standards for the
GDPs to protect the public health and safety from radiological hazards. The
NRC Staff's review and the Director's decision are based on a determination that
USEC's applications and compliance plans meet the standards NRC established
for protection of public health and safety from radiological hazards associated
with GDP operation. The basis for this determination is documented in the NRC
Staff's Compliance Evaluation Reports (CERs).
The hazards from asbestos, lead, and heavy metals that Petitioner cites are
regulated by OSHA and the EPA, and USEC must comply with OSHA and EPA
regulations. Petitioner has not provided any information to indicate that these
nonradiological substances are present in quantities that pose a health hazard,
either by themselves or in combination with uranium, or that any such hazard
falls under NRC jurisdiction over radiological hazards. Therefore, we reject
Petitioner's request to withhold certification on account of synergistic impacts,
and also reject this basis for finding the Staff's EA and FONSI defective.
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4.

Colley Issue Sed): Aging of Buildings Poses Significant Risks to
Public Health, Worker Safety, and the Environment, Including Major
Water Bodies

Petitioner contends that the aDPs pose a significant contamination risk due
to plant age, and that decontamination and decommissioning should commence
immediately. However, Petitioner offers no information in support of her
claim of significant risk. The report cited by Petitioner as supporting her
position (Affordable Cleanup, National Research Council, 1996), addresses
decommissioning issues but does not indicate that the operating plants pose
a significant health risk.
Petitioner also alleges that there is a possibility of significant underground
water contamination, and asserts that to allow the plants to operate in noncompliance will put major water bodies, including the Ohio River, at great
risk. Petitioner provides no information in support of her argument and fails to
demonstrate a relationship to the compliance plans or the Staff's EA or FaNS!.
In its CER, the Staff determined that the Portsmouth effluent control program
is in compliance with NRC requirements. Therefore, the Portsmouth compliance
plan includes no requirement for new actions to control effluents. Petitioner does
not challenge the Staff's findings in this regard.
For these reasons, we reject this basis for Petitioner's objection to the Staff's
FaNS I and the proposed Director's decision.

S.

Colley Issue See): Decommissioning and Decontamination Budget
Cuts Pose Risks to Public Health, Worker Safety, and the Environment

Petitioner asserts that continued plant operation will increase onsite contamination, and that "recent D&D budget cuts" pose major risks. Petitioner concludes that the aDPs should not be allowed to continue to operate withourSeCure
financial resources for eventual cleanup.
Section 1403(d) of the Atomic Energy Act of 1954, as amended, provides
that the responsibility for the decontamination and decommissioning costs that
result from conditions existing before the transition date for the operations of
USEC are the responsibility of DOE. Congress also created a specific fund and
funding mechanism to pay these costs in section 1801 of the Act. Thus the bulk
of the decommissioning costs are not the responsibility of USEC and have a
mechanism for funding.
With regard to decommissioning costs that stem from USEC's operations,
USEC has provided satisfactory financial assurance in compliance with 10 C.F.R.
§ 76.35(n) and this is discussed in the CERs, Chapter 14.
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Therefore, we find that the Petitioner has not substantiated any basis for
concern with this issue. This basis for Petitioner's objection to the Staff's EA
and FONSI is rejected.

6.

Colley Issue 5(1): Serious Adverse Health Effects Have Occurred
Offsite from Historical and Current Releases

Petitioner alleges that serious offsite health effects may have occurred as a
result of Portsmouth plant operations. Petitioner criticizes a study by the Agency
for Toxic Substances and Disease Registry (ASTOR) as too narrow in scope,
without providing any basis for that criticism. Petitioner refers to an unnamed
report by "10 health planning agencies in the state of Ohio" and says the report
found "significant elevated cancer rates in nine contiguous counties in southwest
Ohio." Petitioner does not provide any specific information to link these alleged
increased cancer rates with plant operations.
In its response to the Colley petition, USEC addressed this allegation by
noting that, among other things, the Portsmouth plant is located in Pike County,
and Pike County is not among those nine Ohio counties said by Petitioner to have
higher cancer rates. USEC also notes that the ASTOR study on offsite health
effects (which is criticized by Petitioner) concludes that "the Portsmouth Gaseous
Diffusion Plant and its operations represent no apparent hazard to human health."
We find that the Petitioner has not provided a reasonable basis for her
assertions. We also note that Petitioner fails to link these assertions regarding
past occurrences with any aspect of the environmental impacts associated with
approval of the compliance plans or the Staff's EA or FONSI, and we reject
this issue as a basis for Petitioner's objection to the Staff's FONS!.

7.

Colley Issue 5(g):
Offsite Releases

Inaccurate Assessment of Worker Deaths and

Petitioner asserts that a statement in the Staff's CER for the Paducah plant
regarding incidents is untrue. The referenced statement is:
no incidents at any of the GDPs have Caused death or serious injuries to any plant personnel
from exposure to radioactive materials or radiation nor have there been any incidents that have
resulted in off·site release of radiation or radioactive materials that could cause committed
doses in excess of established Iimits.9

Petitioner asserts that an unnamed document released in 1961 by Mr. Leo
Goodman states that twelve cancer deaths among Portsmouth plant workers were
9 Paducah CER at 8. The identical statement also appears in the Portsmouth CER.
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linked with occupational exposure at the plant. Petitioner further alleges that
a significant release of hexafluoride gas in the mid-1970s and numerous other
incidents were hidden and denied by DOE. Petitioner then asserts that a thorough
investigation of environmental releases and cumulative offsite impacts must be
conducted before certification takes place.
USEC commented in its response that it was unable to locate a copy of the
actual report released by Mr. Goodman, but contends that any confirmed causal
relationship between occupational radiation exposure and cancer death resulting
in twelve fatalities would be well known in the scientific literature and referenced
in important treatises on the subject. USEC asserts that since this is not the case,
even if there were twelve cancer fatalities, it has not been established that there
is any cause-and-effect relationship between any worker radiation exposure and
subsequent death by cancer.
USEC also points out that the mid-1970's incident that Petitioner refers to is
documented in its application, in section 4.2 of the Portsmouth Safety Analysis
Report. We note that the same incident, and others, are documented in section
1.5 of the Staff's CER for the Portsmouth plant.
We are satisfied that the issues of onsite and offsite releases have been
adequately considered and analyzed in the CERs with respect to compliance with
NRC standards. Petitioner has not demonstrated any basis for concluding that
the potential impacts of releases have not been adequately assessed. Therefore,
we reject this issue as a basis for any objection to the Director's decision or the
Staff's EA and FONSI with respect to compliance plan approval.

8.

Colley Issue S(h): Horizontal and Vertical Bedrock Fractures Are Not
Well Understood and Pose Risk as a Migration Pathway

Petitioner refers to a 1990 EPA document, "Environmental, Safety and Health
Compliance Assessment of the Portsmouth Gaseous Diffusion Plant." We
believe that the correct document is actually a 1990 DOE document by the
same title. Petitioner quotes the report as saying that horizontal and vertical
bedrock fractures beneath the plant may constitute a contamination migration
pathway different from that determined by the monitoring well network, and that
this potential pathway has not been completely assessed.
The finding in the 1990 document referred to by Petitioner actually relates
to a groundwater quality assessment performed by DOE. DOE activities are not
part of USEC's operations and are not subject to NRC jurisdiction. Petitioner
does not allege that USEC is engaging in activities that could cause excessive
groundwater contamination, and does not present any information to indicate that
USEC is violating any NRC requirements related to groundwater contamination.
Instead, Petitioner challenges the adequacy of DOE's ongoing program to
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evaluate existing groundwater contamination from other DOE activities at the
Portsmouth site.
We find that Petitioner has not provided a reasonable basis to object to the
Director's decision or the Staff's EA or FONS! related to compliance plan
approval.

9.

Colley Issue 5(i):
Waste

Connection to Lack of Disposal fOT High-Level

Petitioner objects to the continued operation of the GDPs because of problems
associated with eventual disposal of the plants' output, after use as nuclear fuel,
in the form of high-level waste.
The activities at the GDPs do not directly produce high-level radioactive
waste and therefore this issue is not appropriate for consideration here. The
use of fuel in nuclear reactors produces high-level waste, but NRC's licensing
process for nuclear power plants has taken this issue into consideration. NRC
has evaluated the issue of the adequacy of storage and disposal options for
high-level radioactive waste and concluded that it has reasonable assurance that
disposal is technically feasible and that the waste can be managed and stored
in a safe manner until such disposal is available. Rulemaking on the Storage
and Disposal of Nuclear Waste (Waste Confidence Rulemaking), CLI-84-15, 20
NRC 288 (1984); 55 Fed. Reg. 38,474 (Sept. 18, 1990).
We find Petitioner's issue to be outside the scope of this proceeding and
reject it.

c.

Colley Issue 6:
Nuclear Safety

Objection to Acceptance of DOE Overseeing

Petitioner objects to "acceptance of DOE overseeing nuclear safety currently
and during the transition period to slated full privatization of the USEC. . . .tt
The Petitioner errs in her understanding that DOE will retain regulatory
jurisdiction over the GDPs until they are privatized. In fact, NRC plans to
assume regulatory judsdiction on March 3, 1997, following completion of the
initial certification process. This schedule allows for a safe and orderly transition
of regulatory authority from DOE to NRC and is unrelated to any privatization
that may occur. We note that DOE's current role is as determined by law, not
by NRC, and that Petitioner's objection is beyond the scope of NRC authority
and unrelated to the Director's decision on compliance with NRC standards.
Therefore, this issue is rejected.
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VII.

ANALYSIS AND RESPONSE TO ISSUES RAISED
IN THE DONHAMIHANSON PETmON

The DonhamlHanson petition presents four separate issues, the first three of
which are addressed below. The fourth issue is Petitioners' request for additional
time to file comments on the Director's decision, beyond the IS-day period
allowed by section 76.62(c); this request was addressed and rejected in the
Commission's previous memorandum and order dated October 18, 1996.
A.

DonhamlHanson Issue 1: Analysis of Offsite Radiological
Consequences Pursuant to 10 C.F.R. § 76.85 Is Inadequate

In Issue I, Petitioners challenge the NRC Staff's response to a comment
previously made in the Petitioners' letter dated December 22, 1995. In that
letter, Petitioners stated that they believed that "the cumulative effects of all the
past releases in combination with any current or recent releases represents the
primary hazard from the operation of the facility," and that consideration of such
existing contamination should be required in assessment of the consequences of
accidents. In response to this comment, in the Paducah CER, Appendix A, at
A-5, the Staff replied:
Cumulative effects from past operations are not part of an accident analysis. TIle primary
hazard of this facility is the inadvertent release of UF6; the pathway of concern is inhalation.
Exposure due to accumulation in the environment would be very small.

Petitioners object to this response and assert that section 76.85, "Assessment
of accidents," requires relevant past operating history to be included in accident
assessments.
Petitioners request that the Commission remand the application and require
the Staff to fully address the offsite effects of releases of radioactive materials,
including past releases. In support of their request, Petitioners state that: (1)
there have been significant, regular releases of radioactive material offsite for
the entire history of the facility; (2) there is evidence that radioactive substances,
particularly plutonium and uranium in deer, are beginning to accumulate in the
food chain off site; and (3) radioactive materials are being released into the
environment through groundwater contamination off site.
The Commission notes that Petitioners have not challenged the Staff's
conclusion that current releases are within regulatory limits but seem to believe
that impacts from past operations should be assessed by the NRC and that this
assessment is required by section 76.85. The Petitioners have misinterpreted the
intent of section 76.85.
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An analysis of potential accidents and consequences is required by section
76.85, and the analysis should include plant operating history relevant to the
assessment. The accident analysis is performed "to establish the basis for
limiting conditions for operation of the plant with respect to the potential for
releases of radioactive material." Past operating history must be considered to
make sure a potential accident scenario is not overlooked in the analysis. Past
accidents are described in the Paducah Safety Analysis Report in section 4.1
and in the Staff's CER in section 1.5. Petitioners do not challenge either the
adequacy of information concerning past accidents, or the spectrum of accidents
considered, either in USEC's application or the Staff's CER.
We find that Petitioners have provided no basis to contradict the Staff's
view that any residual contamination from past releases that is present in the
environment is at such low levels that it would not be relevant to the analysis of
potential impacts of accidents. For the foregoing reasons, this issue is rejected.

B.

DonhamlHanson Issue 2:

The FONSI Is Inadequate

Petitioners challenge the FONSI that the Staff prepared and issued in support
of approval of the compliance plans. The Petitioners assert that since the EA
and FONSI were prepared and issued with no notice to the community and
no opportunity for public comment, they do not meet the intent of NEPA. The
Petitioners further assert that NEPA requires a hard look at the cumulative effects
from past, present, and future actions, including all of the waste management
activities in combination with the operation of the plant and the implementation
of the compliance plan.
The Commission's regulations governing implementation of NEPA are provided in 10 C.F.R. Part 51. The NRC's regulations do not require prior notice
or opportunity for public comment in connection with the issuance of an EA or
a FONSI, and Petitioners do not claim otherwise. (We note that opportunity for
public comment was provided on the compliance plans that are the subject of
the EA and that the opportunity to petition for review constitutes another limi!ed
opportunity for input from the public.) Therefore, to the extent that Petitioners
challenge issuance of the EA and FONSI, they challenge the adequacy of NRC's
regulations for implementing NEPA. Such challenges cannot be entertained here.
Petitioners also challenge the EA and FONSI on the basis of inadequate
scope, claiming that they should evaluate the cumulative effects of all past,
present, and future actions, and all waste management activities, in combination
with operation of the plant and implementation of the compliance plan. We
disagree. As we discussed above in connection with Colley· Issue 5, the Staff
need only address the environmental impacts associated with compliance plan
approval. A broad assessment, such as that claimed by Petitioners to be required,
would be directly at odds with the categorical exclusion from environmental
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review in 10 C.F.R. § 51.22(c)(19), which exempts from environmental review
the issuance of certificates of compliance under Part 76. Because Petitioners'
request is at odds with NRC regulations, and because Petitioners fail to take
issue with any particular aspect of the Staff's EA and FONSI related to the
impacts of compliance plan approval or implementation, we find that Petitioners
have failed to substantiate a basis for review of the Director's decision.

C.

DonhamlHanson Issue 3: Request for Public Input and/or
Notification Regarding Implementation of Compliance Plan
Items on Seismic Upgrading

The Petitioners request that the Commission establish a mechanism that would
allow public input into the implementation of the seismic upgrading described
in the compliance plan. This request does not challenge the Director's decision
in any respect and is rejected as a basis for requesting review. Mechanisms for
public involvement in the certification process and in NRC's regulatory oversight
of the GDPs are provided for by the Commission's regulations, as appropriate. In
accord with the Commission's Open Meeting Policy, any meetings with USEC to
discuss compliance plan items will be noticed and open for the public to attend,
except for those at which proprietary or classified information is discussed. Also,
as stated in 10 C.F.R. §§ 76.37 and 76.45, opportunities for public comment
will be provided for any certification renewal or significant amendment of the
certificates.
For the foregoing reasons:
1. The petition for reconsideration dated October 24, 1996, from Diana
Salisbury, of Sardinia, Ohio, is denied. lo
2. The petition for reconsideration dated October 25, 1996, from Neilly
Buckalew, Director, Kwanitewk NATIVE ResourcelNetwork, of Meriden, New
Hampshire, is denied. II
3. The petition for review dated October 10, 1996, from A.B. Puckett,
member, Coalition for Health Concern, of Kevil, Kentucky, is rejected as
untimely. However, the substantive matters in the petition are referred to the
NRC Staff for review and appropriate response. The comments from Jotilley
Dortch, dated October 15, 1996, are also referred to the Staff for review and
appropriate response.

IOThe substantive manen in Petitioner's petition for review of the Director's decision were previously referred
to the Staff for appropriate response.
II Su supra note 10.
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4. The petition for review dated September 30, 1996, from Vina K. Colley,
President of P.R.E.S.S., Portsmouth-Piketon Residents for Environmental Safety
and Security, of McDermott, Ohio, is denied in its entirety.
5. The petition dated October 2, 1996, from Mark Donham and Kristi
Hanson, of Brookport, Illinois, is denied in its entirety.
Commissioner Dicus did not participate in this matter.
It is so ORDERED.
For the Commission
JOHN C. HOYLE
Secretary of the Commission
Dated at Rockville, Maryland,
this 22d day of November 1996.
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This decision approves a settlement agreement between the Nuclear Regulatory Commission Staff and General Atomics, thereby terminating this proceeding.

LICENSING BOARDS: RESPONSmILITIES (SETTLEMENT OF
CONTESTED PROCEEDING)
RULES OF PRACTICE:
PROCEEDING

SETTLEMENT OF CONTESTED

The licensing board's function in reviewing settlement agreements, as delineated in 10 C.F.R. § 2.203, calls for settlements to be approved by the board
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and an adjudication of any issues that may be required in the public interest to
dispose of the proceeding.

LICENSING BOARDS: RESPONSmILITIES (SETTLEMENT OF
CONTESTED PROCEEDING)
RULES OF PRACTICE:
PROCEEDING

SETTLEMENT OF CONTESTED

The rationale for providing due weight to the position of the Staff may be
grounded on the merited understanding that, in the end, the Staff is responsible
for maintaining protection for the health and safety of the public and, in the absence of evidence substantiating challenges to the exercise of that responsibility,
the Staff's position should be upheld.

LICENSING BOARDS: RESPONSmILITIES (SETTLEMENT OF
CONTESTED PROCEEDING)
RULES OF PRACTICE:
PROCEEDING

SETTLEMENT OF CONTESTED

The issue is not whether the matter before the Board presents the best
settlement that could have been obtained. The Board's obligation instead is
merely to determine whether the agreement is "within the reaches of the public
interest." United States v. Gillette Co., 406 F. Supp. 713, 716 (1975).

MEMORANDUM AND ORDER
(Approval of Settlement Agreement and Dismissal of Case)
Pending Board approval in this proceeding is a Settlement Agreement (agreement) between the Nuclear Regulatory Staff (Staff) and General Atomics (GA).I
Objections to the agreement have been filed by Native Americans for a Clean
Environment and the Cherokee Nation (Intervenors) and the State of Oklahoma
(State) with responses thereto by the Staff and GA.2 The Board approves the
agreement herein and terminates the proceeding.

I Staff and General Atomics' Joint Motion for Approval of Settlement Agreement (July II, 1996).
2 Intervenors' Opposition 10 Joint Motion (AugusI9. 1996); Slate's Response 10 Joint Motion (September S. 1996);
Staff Reply to Intervenors' Opposition and Stale'S Response (October II, 1996; General Atomics' Response to
Intervenors' and State's Opposition (October 11, 1996).
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BACKGROUND
This case involves an October IS, 1993 Order by the NRC to Sequoyah Fuels
Corporation (SFC) and its parent corporation, GA, holding both organizations
responsible for decommissioning funding of SFC's licensed facilities in Gore,
Oklahoma. The agreement, appended hereto, proposes inter alia, to release GA
from liability in exchange for a payment of either $9 million or $5.4 million,
the amount to be determined by Internal Revenue rulings on tax status of the
payments. The Staff, through a GA-created trust fund arrangement, is to approve
the distribution of the funds, with GA having no control over the fund or the
payments deposited therein. The Joint Motion for Approval of the Agreement
requests suspension of all discovery activities in the proceeding pending any
further reviews of this decision.3
The Board has previously approved a settlement agreement submitted by the
Staff and SFC. That order and agreement, wherein SFC pledges its net assets and
revenues to decommissioning of its facility and which culminated in a dismissal
of SFC from the proceeding, is presently under review by the Commission.4
The Intervenors and State assert the agreement before us neither meets the
financial assurance regulatory requirements for decommissioning nor demonstrates that the public interest objectives of the 1993 Order are met. In sum,
the parties request additional information concerning the agreement and an adjudication of its terms. See State Response at 13 and Intervenors' Opposition
at 31.
DISCUSSION
The pending agreement reads it is in full settlement of the NRC's 1993 Order
to GA with both signatories affirming it represents a good faith, voluntary, and
major effort to resolve their differences. In its basic arrangement, the following
provisions are stipulated:
GA to establish trust fund with $9 million contribution but obligaud for only $5.4 million
pending IRS tax rulings
Payments from trust fund to be approved by NRC alone
GA to refrain from interfuenu with SFC settlement
Two GA Officers to resign from SFC Board of Directors

3 In Iighl of the decision herein. il is nol necessary 10 act on this requesl.
4 Memorandum and Order (October 26.1995). LBP·95·18. 42 NRC 150 (1995).
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Staff to rescind October 1993 Order and refrain from other action against GA based on
SFC affiliation
Staff to forego any claim against GA based on de facto licensee theory

If agreement not upheld. funds to be returned and status quo of controversy restored

The State's ResponseS
It is argued that those responsible for causing pollution or allowing contamination to occur at SFC's site must bear the costs of remediation, not the State
or its citizens. The State views the settlement as falling short of the mandate
of 10 C.F.R. §40.36 which requires those responsible for the contamination to
provide financial assurance of decommissioning costs. It contends the Board
must protect the public interest by declining to accept the settlement agreement.
State Response at 4-5.
The State opines further it will be precluded from litigating additional liability
claims against GA if the settlement agreement is accepted due to ail unexplained
claim of federal preemption under law. Moreover, the State contends, provisions
of the Atomic Energy Act (42 U.S.C. § 2021) require the Board to take into
consideration the State's interest in its public interest determination under 10
C.F.R. § 2.203. The State suggests the settlement agreement does not meet the
public interest threshold because the "NRC Staff have made a 180 degree tum in
position, from vigorous pursuit of enforcement to reluctant compromise in the
face of a well financed corporate defense." [d. at 5-6. It is the State's view that
a public interest determination by the Board should not be based on the practical
and individual concerns raised by the Staff and GA, but rather on an analysis
of the adequacy of information pertaining to whether the agreements provide
adequate financial assurance to meet the requirements of 10 C.F.R. § 40.36 and
the risks if the agreement does not ensure completion of decommissioning.
In support of its position of prematurity for the Board to find the agreement
in the public interest, the State alleges the following;
(1) The settlement agreement between the NRC Staff and SFC, coupled
with the present agreement allows the transfer of funds from SFC to'GA
which will not be available to pay for decommissioning costs;
(2) There is no accurate prediction of the final cost of decommissioning at
the SFC site;
(3) SFC's ability to pay decommissioning costs is dependent upon its
agreement with ConverDyn and there is little public knowledge of the

5 Due 10 !he lengthy course of this proceeding -

encompassing a 3·year period -

and Intervenon are sel forth herein in detail.
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Ihe arguments of Ihe State

terms of that agreement. Moreover, GA may be able to influence payments by ConverDyn to SFC;
(4) The State, due to federal regulatory preemption, will have no recourse
against GA if the settlement agreement is accepted;
(5) GA has retained the ability to receive profits and taxpayer funds from
other government contracts beyond the amount it is obligated to pay
under the terms of the settlement agreement;
(6) The NRC is in the best position to force GA to pay for decommissioning
costs;
(7) The public interest would best be served if the question of NRC
jurisdiction over GA is litigated to its fullest extent;
(8) In absolving GA of responsibility as a parent corporation, the Board is
establishing a "chilling effect" upon any tribunal considering the future
of the settlement agreement. Id. at 8-13.
The State requests the Board to order the Staff and GA to provide further
information that will demonstrate that the settlement agreement meets the requirements of section 40.36; to determine whether additional discovery concerning financial information is needed; to allow "appropriate participation" by the
State and Intervenors in the Board's public interest determination; to stay the
effectiveness of the settlement agreement signed between the NRC Staff and
SFC; to delay a final decision on both settlement agreements until a final decommissioning cost estimate is obtained; and if the GA agreement is accepted,
to rescind and litigate the settlement agreement executed between the NRC Staff
and SFC. Id. at 13-14.

The Intervenors' Response
Intervenors assert the Staff has traded its claim that GA must share the full
cost of cleanup for the minor sum of $9 million or less. This settlement deprives
the public of reasonable assurance that the site cleanup will be completed in
a safe and effective manner and, this they contend, will pose a threat to the
Intervenors' health. Accordingly, the settlement agreement must be rejected
because it lacks essential information on funding of decommissioning and fails
to provide sufficient information to allow a positive public interest finding.
Intervenors' Response at 1-2, 13-14.
It is claimed the Board is obligated to ensure that Intervenors have a meaningful opportunity to participate in the proceeding for resolution of the contlict
and is required by presidential directive to consult with tribal governments prior
to taking action that affects them. Insufficient funding of the cleanup, it alleges,
would have an adverse impact on the Cherokee Nation's sovereign interests in
protecting its citizens, property, and trust lands. Id. at 14-17. And, in order
to ensure meaningful participation, there must be sufficient disclosure to allow
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Intervenors to evaluate the proposed settlement. Intervenors claim they were deprived of essential information on the terms of the trust agreement, the degree of
GA's continuing control of SFC, the costs of decommissioning, the adequacy of
resources to pay for cleanup, and GA's decommissioning costs for its facilities
in San Diego. Id. at 17-18.
Intervenors argue the agreement fails to provide assurance of adequate funds
to complete decommissioning as contemplated in the Staff 1993 order. Instead
of responsibility for any funding shortfall by SFC demanded by the October
1993 Order, GA can commit a single payment possibly yielding, after taxes,
to as little as $3.9 million for the cleanup effort. This settlement should be
rejected, say Intervenors, because the potential cost of cleanup might be $150
million more than cited in the order and the Staff has no independent knowledge
of what the actual costs might be. The agreement is also assertedly defective
because it says nothing about the expected contribution of SFC to the cleanup
effort; it does not provide that GA supply funding in a timely manner in relation
to the need for funds; and it has an undisclosed impact on an EPA-mandated
cleanup effort since it provides for the retirement of two large loans being used
to finance the EPA cleanup. It is contended that GA and the Staff must explain
the impact of this measure on the EPA cleanup before a public interest finding
can be made. Id. at 18-22.
Intervenors argue the settlement agreement fails to disclose the terms of the
trust agreement; to resolve two tax liability issues related to obtaining an ms
opinion on whether the $9 million trust fund is taxable; and to provide support
for GA's claim that it would suffer financial ruin if a large adverse judgment
were to be entered against it. Id. at 22-25.
Intervenors urge the Board not to approve the settlement agreement without
first requiring full disclosure of the costs of cleanup of GA's San Diego facilities.
They reject the Staff and GA assertion that these costs are outside the scope of
this proceeding. According to Intmenors, if GA's liability for the San Diego
facilities has had any impact on the amount of settlement for the SFC site, the
accuracy and reliability of its assertions is relevant in this case and must be
subject to evaluation by the Board and parties. Id. at 25-26.
The Intervenors urge the Board to reject the Staff's and GA's arguments
concerning litigation risk because the prospects of winning any case are never
certain. In this case, they argue, the Staff position was assertedly a strong one
and it should not have been given up in exchange for an amount of money small
in comparison to the cost of cleanup. It alleges the Staff did not secure a fair
bargain for Intervenors or the public and any litigation expenses are minor in
comparison with the cost of cleanup for the SFC site. Id. at 27-28.
Intervenors renew their questions over the SFC agreement concerning whether
SFC will be required to pay a $10.6 million debt; concerns over the degree of
control that GA exercises over ConverDyn; uncertainty whether GA officials

254

could later be appointed to the SFC Board; and concerns whether GA could exercise control over SFC through its subsidiaries Sequoyah Holding Corporation
and Sequoyah Fuels International. These issues, it contends, must be resolved
before the settlement agreement can be approved. Id. at 29.
Intervenors state the settlement providing for the resignation of two GA
officers from SFC's Board of Directors runs counter to SFC's license which
is based on expectation of close GA involvement with management of its safety
operations. It also precludes the Staff's claim that GA is a de facto licensee
which may preclude future enforcement action against GA for matters such as
quality assurance. This goes beyond the scope of the 1993 order and effectively
amends SFC's license without notice in violation of the Atomic Energy Act and
NRC regulations. Id. at 30.
The Staff and GA propound different responses to the issues raised by
the objecting parties. They concur that the agreement represents a fair and
reasonable compromise of their positions. The possibilities of not prevailing
in protracted litigation, in their view, with time, expense, and other financial
considerations involved, attest that the agreement is in the public interest.

The Staff Reply
The Staff counters Intervenors' allegations by arguing that reasonable people
can differ on the terms of an agreement, but the Board is required, under the
standards set forth in 10 C.F.R. § 2.203, to accord due weight to the Staff's
position; that it has available information concerning GA's financial position
which, under the Commission's regulations (10 C.F.R. § 2.790(a)(4)) it is unable
to disclose publicly; that even the lower amount of funds from GA - $5.4
million - justifies the agreement and the $72 million projected from ConverDyn
to SFC should not be ignored in reviewing the funds pledged by GA.6 Staff
Reply at 4-15.
The Staff contends that disclosure of GA's financial information could
threaten the company's competitive position and the agreement's funding. It
is claimed that irrespective of the final cost of decommissioning, the agreement
was in the public's interest and its provisions preclude GA from manipUlating
SFC's present or future assets and revenues. On the State's contention that
continued litigation of GA's liability was "of significant interest," the Staff
asserts that GA contributions were more in the public's interest than a lengthy
and expensive adjudication. To the State's claim that the SFC agreement should
be rescinded if the agreement under consideration is approved, the Staff avers
the SFC agreement is beyond the jurisdiction of the Board. Staff Reply at 15-24.
6The Staff correctly characterizes as moot the Intervenors' argument against a provision authorizing GA to review
NRC press releases on the agreemenl
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General Atomics' Response

In countering the Intervenors' and State's contentions together, GA argues
that settlement of contested proceedings is encouraged by the Commission and
the only consideration is whether the agreement is fair and reasonable. Citing
NRC case law, decided prior to the regulation on settlement of enforcement
orders, GA argues that a settlement agreement must be approved unless "patently
arbitrary or contrary to law.''7 Citing a number of considerations involved in the
settlement discussions as constituting the agreement as "fair and reasonable," GA
argues that the opposing parties seek discovery on matters beyond the Board's
jurisdiction, such as decommissioning costs at GA's NRC-licensed facilities in
San Diego. GA concludes no evidence had been submitted to rebut a "heavy
presumption" that the agreement was fair and reasonable. GA Response at 7-31.
DECISION
The substance of the several positions iterated by Intervenors and the State
is that the agreement negotiated by the Staff and GA is not in the public
interest and a variety of matters related to it require adjudication prior to
its approval by the Board. These include, inter alia. current cost estimates
of SFC's decommissioning, GA's financial condition, information on GA's
licensed San Diego facilities and the ConverDyn arrangement. The Board's
function in reviewing settlement agreements, as delineated in 10 C.F.R. § 2.203,
calls for settlements to be approved by the Board and an adjudication of any
issues that may be required in the public interest to dispose of the proceeding.
The Board is enjoined therein to provide "due weight to the position of the
Staff." The settlement of contested proceedings has long been encouraged by
the Commission. See 10 C.F.R. §§ 2.759,2.1241. And guidance on the subject
encourages licensing boards to hold settlement conferences. Statement of Policy
on Conduct of licensing Proceedings. CLI-81-8, 13 NRC 452, 456 (1981).
A review of NRC cases concerned with settlements discloses limited information on standards utilized in support of Board approval of such agreements.
These decisions are accompanied generally by succinct references that on the
basis of Board review, the agreements involved were found in the public interest.
See, e.g., Radiation Oncology Center at Marlton (Marlton, New Jersey), LBP96-4,43 NRC 101, 102 (1996); North American Inspection, Inc. (p.O. Box 88,
Laurys Station, Pennsylvania 18059), ALJ-86-2, 23 NRC 459, 460 (1986). It
would appear that, in enforcement cases, the weight provided the Staff's position
has uniformly resulted, without more, in Board acceptance of the agreements.

7 In the Matt~r of N~ York Shipbuilding Corp .• 1 AEC 842, 844 (1961).
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The rationale for such judgments may be grounded on the merited understanding
that, in the end, the Staff is responsible for maintaining protection for the health
and safety of the public and in the absence of evidence substantiating .challenges
to the exercise of that responsibility, the Staff's position should be upheld. And
the lack of such evidence appears to be the case here in considering approval
of the agreement before us.
Nothing the Intervenors or State have propounded evidences a conclusion that,
due to the terms of the agreement before us, the public's health and safety will
not be protected. On the fundamental question of whether adequate funds will
be available for decommissioning SFC's facility, GA in its response, submitted
a Declaration of its Vice President-Administration conveying information that
SFC is receiving revenue from ConverDyn and the latter firm is performing as
expected under its agreement with SFC. Declaration, ~~9-11. The Staff, which
the Declaration alleges has been receiving financial spreadsheets ofConverDyn's
substantial performance to date, comments that the total projected revenues
to SFC - approximately $72 million - should not be overlooked in the
consideration of approving the agreement. And, the agreement itself cites that
"based upon SFC's actual experience to date, General Atomics and SFC believe
that SFC's net assets and revenues, as defined in the Settlement Agreement
between the NRC Staff and SFC, will provide adequate capital resources to allow
SFC to conduct its ongoing standby operations and to complete environmental
remediation and decommissioning."
It is the opinion here that, in addition to the foregoing assurances concerning
the likely availability of decommissioning revenues, an approval of settlement
of the enforcement order should also receive our affirmation after weighing the
consideration given to other factors in the public interest.8 These factors concern
the intensity of negotiations, the complexity of questions of law and fact in the
proceeding placing its ultimate outcome in doubt, the value of an immediate
recovery compared to the mere possibility of prevailing after protracted and
expensive litigation, and the judgment of the parties concerning the fairness and
the reasonableness of the settlement.9
Despite the concerns expressed by the Intervenors and State, the issue is not
whether the matter before us presents the best settlement that could have been
obtained. Our obligation instead is merely to determine whether the agreement
is "within the reaches of the public interest." United States v. Gillette Co.• 406
F. Supp. 713. 716 (1975). Here. the Staff and GA negotiated the terms of this
agreement over a period of 10 months. a fact that supports a recognition by the
parties of the seriousness of resolving the litigative differences involved; both

8 See Sequoyah Fuels Corp. (Gore. Oklahoma Site). CU-94-12. 40 NRC 64. 71 (1994).
9A

leading case in settlemeD! proceedings where similar factors were delineated. Gottlieb v. Wiles. II F.3d

1004. 1014 (1993).
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signatories, in the agreement and responding briefs, cite the complexity of the
legal and factual issues between them and the heavy financial and manpower
resources required if the proceeding continues; in comparing the value of GA
payments under the agreement against the possibilities of ultimately prevailing
in the litigation, the Staff recognizes the risk of not receiving any funds if
either its unique legal theory of holding GA liable as a de facto licensee does
not prevail or the Company's finances are depleted as a competitive business
entity; and finally, both parties, in consideration of the total circumstances of the
controversy, assent to the fairness and reasonableness of the agreement. From
the terms of the agreement and the briefs submitted by the signing parties, it is
clear that the interests of the public have not been neglected in the document
before us. It requires our approval.
There is no necessity for this opinion to discuss extensively the arguments
raised by the opposing parties: no basis exists for concluding that NRC's
regulatory requirements for funding decommissioning wiII not be met; the trust
fund called for in the agreement has been instituted and its provisions made
pUblic; any judicial review here of the Staff-SFC settlement agreement is now
beyond this Board's jurisdiction; consideration of GA's license responsibilities
at its facilities in San Diego, California, or anywhere else, does not bring the
Staff review of such matters within our jurisdictional boundary; this Board has
no jurisdiction to consider impacts that the agreement's provisions might have in
regard to cleanup requirements of the Environmental Protection Agency; both the
Intervenors and State have had their interests acknowledged by being allowed to
participate in this proceeding and to express their concerns; and finally, although
the current financial estimates of SFC's decommissioning costs, if different
from those previously submitted to the Staff, may have some bearing on the
Staff's determinations leading up to the agreement, they have no bearing on the
Board's responsibility in approving the agreement itself. On its part, the Staff
has acknowledged that these estimates may have increased and, nevertheless, the
lowest figure mentioned in the agreement - $5.4 miIIion - would stiII justify
its acceptance. IO

10The dissenl 10 this opinion by our colleague. like his similar dissenl 10 the Board's approval of the StafflSFC
setllemenl agreement, requires additional information from the Staff 10 secure his concurrence herein. 1be majority
declines 10 follow thai course because it projects the Board's role as one of overseeing the Staff's function of
assuring decommissioning funding of the Sequoyah facility. 1be information requested mighl be necessary al a
trial on the merits. "ere, the inquiry is inappropriale because it would, In our view, malcc us a participanl In
selllemeni negotiations.
The majority opinion recognizes thai our role al a settlemenl stage is limiled 10 a review thai consideration has
been provided 10 the public Inlerest. The Board's approval of the agreemenl is nol based on the merils of the
1993 Order bUI the merits of the agreement itself. The majority declines 10 intrude inlo the merits of the issues of
the case because thai would ignore the fact thai a settlemenl is a compromise of the issues framed by the Order;
il would invade an area of Staff responsibility; and would not give appropriale weighl to the Staff's position as
required by 10 C.F.R. § 2.203. II is apparenl thai the Staff is now willing 10 forego claims for lotal funding
(Colllinutd)

258

In light of the foregoing, the settlement agreement is approved.
It is so ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD
James P. Gleason, Chairman
ADMINISTRATIVE JUDGE
Jerry R. Kline
ADMINISTRATIVE JUDGE
Rockville, Maryland
November 5, 1996
Dissenting Statement by BoUwerk, J.
Previously, when the Sequoyah Fuels Corporation (SFC) and the NRC Staff
sought Licensing Board approval of their proposed agreement to settle this
litigation as between them, I declined to consent and filed a separate statement.
In that statement, I delineated several matters about which I needed additional
information before I could make the requisite "public interest" finding pursuant
to 10 C.F.R. §2.203. See LBP-95-18, 42 NRC ISO, 156-59 (1995) (separate
statement of Bollwerk, J.), petition for review granted, CLI-96-3, 43 NRC 16
(1996). Now, more than a year later, I find myself in the same position relative
to the pending settlement agreement between General Atomics (GA) and the
Staff. Below, I outline my central concerns about the GAlStaff agreement and
the questions I would seek to have answered.
The Staff's October 1993 enforcement order was rooted in three premises:
(1) The existing sources of revenue for cleanup of the SFC Gore. Oklahoma facility consist
of (a) the ConverDyn agreement that. while estimated to result in revenues totaling no more
than $72 million. was ''based on inherently speculative assumptions" such that it did not
provide the requisite "reasonable assurance" of adequate decommissioning funding under 10
C.P.R. §40.36; and (b) $17 million from other sources.

(2) Based on SFC estimates of the cost of its preferred decommissioning alternative (which

had not been approved by the StarO, decommissioning costs would run at least $86 million.

assurance based on its theory that GA is a de facto licensu in exchange for limited but guaranteed contributions
from GA. No conclusions can or should be reached from that decision that decommissioning of SFC's facility has
been abandoned or threa!ened. That matter is not before us and to suggesl il mighl be is 10 provide little, if any,
weight 10 the Staff's position in the settlement as we are directed by NRC's regulations 10 do.
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but there was "uncertainty" over these preliminary projected costs such that the estimated
total of S89 million from the ConverDyn agreement and other sources was "unlikely to
be sufficient" to cover the costs of decommissioning the SFC facility if the NRC imposed
additional requirements.
(3) In light of SFC's apparent inability to cover the total costs of decommissioning, to obtain
the necessary "reasonable assurance" under section 40.36, it was necessary to make GA as the parent corporation exercising "de facto" control over SFC's day-to-day business liable for any shortfall in decommissioning funds.

58 Fed. Reg. 55,087, 55,089, 55,091-92 (1993). In toto, the order was an
apparent attempt by the Staff to ensure the "public interest" was protected by
providing the requisite reasonable assurance that the total decommissioning costs
for SFC's Gore, Oklahoma facility would be covered by those entities purported
to have regulatory responsibility for such costs.
As I understand the terms of the present settlement, the Staff now has
forsworn its quest to make GA the general (and seemingly unlimited) guarantor
of decommissioning funding for the SFC facility and has instead chosen to
settle for a specific (but limited) contribution. The apparent theory behind
this decision to compromise is that, with all the uncertainties, difficulties, and
expense involved in this litigation and the financial problems of GA (about which
the Board has no direct knowledge), the settlement the Staff and GA have arrived
at is the "best bargain in the public interest." NRC Staff's Reply to Intervenors'
Opposition to Joint Motion for Approval of Settlement Agreement Between
NRC Staff and General Atomics and to the State of Oklahoma's Response to
NRC Staff's and General Atomics' Joint Motion for Approval of Settlement
Agreement (Oct. 11, 1996) at 9 [hereinafter Staff Reply].
Before I can accede to this fonnulation of what serves the "public interest," at
a minimum I need a fuller understanding about the implications of the settlement
agreement's tenns on the "public interest" as the Staff framed it in its original
enforcement order by its reliance on the need for "reasonable assurance" under
10 C.F.R. §40.36. See LBP-95-18, 42 NRC at 159 n.6. I would, therefore, pose
the following questions to the Staff as the proponent of that order and, under
10 C.F.R. § 2.203, the party whose "position" must be given "due weight":
1. As was noted in the Staff's 1993 enforcement order, it was estimated by SFC
that decommissioning costs for its Gore, Oklahoma facility would total at least
S86 million. What is the Staff's present best estimate of the total costs of
decommissioning the facility?
2.

As was also noted in the Staff's 1993 enforcement order, it was estimated the
ConverDyn agreement would result in revenues of no more than S72 million
available to pay decommissioning costs and there would be S17 million from other
sources to pay such costs. In light of developments since 1993, what is the Staff's
present best estimate of (a) the maximum revenue that will be genemted for facility
decommissioning work under the ConverDyn agreement; and (b) the amount that
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would be available for such work from other sources (not including funds generated
by the proposed GAlStaff settlement agreement)?

With the Staff's responses to these questions,l and any additional relevant
information that GA or the Intervenors might provide when given a chance
to comment on the Staff's answers, I believe the Board would have a much
clearer ur((lerstanding of whether, and to what degree, the proposed settlement
agreement impacts on the "public interest" in seeing that there is "reasonable
assurance" of adequate funding for facility decommissioning. 2
In addition, borrowing from the medical profession and its well-established
principle, as embodied in the Hippocratic Oath, that one should strive to "do no
harm," to ensure the GNStaff agreement contains nothing that would have an
adverse impact on the "public interest," I would make a third inquiry:
3.

If the total funds available for decommissioning under the SFC and GA settlement
agreements with the Staff ultimately are insufficient to cover the total costs of
decommissioning the Gore facility (a) what. if any. additional cleanup mechanisms
are available to complete decommissioning (e.g.• Superfund); and (b) if there are
additional cleanup mechanisms. would anything in the provisions of the GAlStaff
settlement agreement have an adverse impact on GA's liability. if any. under those
cleanup mechanis~?

Finally, so that the record before the Board is clear, I would seek information
on two other, albeit less central points:
4.

Under paragraph two of the settlement agreement. GA was to request an ms
opinion regarding the tax status of the settlement trust fund "immediately" following
execution of the agreement. Su NRC Staff's and [GA's] Joint Motion for Approval
of Settlement Agreement (July 11. 1996). attach. 1. at 6-7. To the best of the Staff's
knowledge. what is the status of the GA request for an IRS determination and when
is an ms determination expected?

S. Under paragraph eight of the settlement agreement, if amounts borrowed by SFC
from GA pursuant to certain "Lines of Credit" are not repaid by December 31,
1998. then GA is permitted to delay for 1 year payment to the trust fund of one-

1 Although. as the majority observes. su 44 NRC at 2.57·58. In responding to the concerns of Intervenors Native
Americans for a Clean Environment and the Cherokee Nation the Staff commented that the earlier projection of
$72 million in revenues from the ConverDyn agreement "should not be ignored." Staff Reply at 10, with the only
representations about the validity of this projected revenue figure in the settlement agreement attributed to GA and
SFC, su NRC Staff's and (GA's] Joint Motion for Approval of Settlement Agreement (July II. 1996) attach. I.
at 4, I would seek the Staff's explicit views about the soundness of that estimate.
21be majority suggests that because the Board's role "is limited to a review that consideration has been provided
to the public interest," seeking this information would result in an improper intrusion into the "merits" of the
staff's enforcement order. 44 NRC at 2.58·59 n.lO. I find my proposed Inquiry wholly consistent with the Board's
authority under 10 C.F.R. § 2.203 to make its own judgment. albeit while "according due weight to the position
of the staff," about whether the agreement is in the public interest such that no further adjudication of the issues
in the proceeding is warranted.
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haIf of the amounts otherwise due no later than December 31. 1998. Su it!. attach
1. at 8. Because the "Lines of Credit" in question apparently relate to a separate
Environmental Protection Agency administrative order. su it!. attach. 1. at 3-4.
why does their repayment have an impact on payments due under this settlement
agreement between GA and the Staff?

With this information, I might well be in a substantially better position to
determine, relative to the GAlStaff settlement accord, where the "public interest"
lies. Without it, I am not prepared to approve their agreement.
ATfACHMENT

SETTLEMENT AGREEMENT
TIllS AGREEMENT is made by and between the Staff of the United
States Nuclear Regulatory Commission ("NRC Starr') and General Atomics
(the "Company"), to wit:
WHEREAS, on October 15, 1993 the NRC Staff issued an Order to Sequoyah
Fuels Corporation ("SFC") (58 Fed. Reg. 55087, October 15, 1993) (the "October 15 Order"), relating to the funding of the site decontamination and decommissioning of the facilities located in Gore, Oklahoma that are licensed under
NRC License No. SUB-I01O, Docket No. 40-8027 (the "SFC Facility"); and
WHEREAS, the NRC Staff also issued the October 15 Order against SFC's
third-tier parent company, General Atomics, alleging inter alia, that General
Atomics and SFC were jointly and severally responsible for: (1) Providing
funding to continue remediation of existing contamination at the SFC Facility
site, regardless of whether the facility continued to operate or not; (2) Providing
financial assurance for decommissioning in accordance with the requirements
of 10 C.F.R. § 40.36; and (3) Providing an updated detailed cost estimate for
decommissioning and a plan for assuring the availability of adequate funds for
completion of decommissioning, in accordance with the requirements of 10
C.F.R. 40.42(c)(2)(iii)(D); and
WHEREAS, the October 15 Order does not allege, and the NRC Staff has
not asserted, either that General Atomics caused any contamination which may
exist at the SFC Facility, or that General Atomics has otherwise engaged in any
form of activity that is wrongful or dangerous to the public health and safety;
and
WHEREAS, on November 2, 1993, General Atomics and SFC filed separate
answers to the October 15 Order requesting that it be rescinded, or in the
alternative, that a hearing be held on it; and
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WHEREAS, an administrative enforcement proceeding is now being conducted before an Atomic Safety and Licensing Board (the "Board") in Docket
No. 40-8027-EA ("Administrative Proceeding"), and General Atomics and the
NRC Staff are parties in that proceeding; and
WHEREAS, General Atomics has consistently and specifically denied that
the Nuclear Regulatory Commission ("Commission") has jurisdiction over it
with regard to the matters set forth in the October 15, 1993 Order; and
WHEREAS, General Atomics commenced a civil action in the U.S. District
court for the Southern District of California (the "California Civil Action")
challenging the Commission's exercise of jurisdiction over it; and
WHEREAS, the California Civil Action was appealed to the United States
Court of Appeals for the Ninth Circuit and that Court has ruled that the action
is premature because of the absence of a Final Order by the NRC in the
Administrative Proceeding; and
WHEREAS, on July 26, 1995, the Commission published a Final Rule,
"Clarification of Decommissioning Funding Requirements" (60 Fed. Reg.
38,235, July 26, 1995) that if applied to SFC, would require that on the
effective date of the rule, November 24, 1995, SFC provide financial assurance
of decommissioning funding for the Sequoyah Facility using one of the methods
provided for in 10 C.F.R. § 40.36(e); and
WHEREAS, General Atomics and SFC commenced separate civil actions in
the United States Court of Appeals for the Ninth and Tenth Circuits challenging
the lawfulness of the new final rule, and the civil actions are now consolidated
in the Ninth Circuit; and
WHEREAS, on August 24,1995, SFC and the NRC Staff filed a joint motion
with the Board seeking the Board's approval of a Settlement Agreement by and
between SFC and the NRC Staff which would, subject to the terms of that
agreement, obligate SFC to devote all of its net assets and net revenues to the
completion of the decommissioning of the SFC Facility in accordance with the
requirements of the Commission, the U.S. Environmental Protection Agency
("EPA"), and any other state or federal agency with jurisdiction, until the NRC
Staff determines that such decommissioning has been satisfactorily completed;
and
WHEREAS, by its Memorandum and Order of October 26, 1995, the Board
formally approved the proposed Settlement Agreement between the NRC Staff
and SFC; and
WHEREAS, in connection with an August 3, 1993 Administrative Order on
Consent ("RCRA Consent Order") issued by the EPA (U.S. EPA Docket No.
VI-005-(h) 93-H) and agreed to by SFC for the environmental remediation of
the SFC Facility, General Atomics voluntarily agreed to continue to make funds
available to SFC as loans under certain Revolving Promissory Notes (in the
amounts of $2,500,000.00 and $4,500,000.00 respectively) and for the purpose
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of supporting SFC in its efforts to provide financial assurance regarding the
availability of funds to implement the RCRA Consent Order; and
WHEREAS, based upon SFC's actual experience to date, General Atomics
and SFC believe that SFC's net assets and net revenues, as defined in the
Settlement Agreement between the NRC Staff and SFC, will provide adequate
capital resources to allow SFC to conduct its ongoing standby operations and to
complete environmental remediation and decommissioning; and
WHEREAS, the NRC Staff and General Atomics understand and acknowledge that many of the issues raised by the October 15 Order are complex and
likely to require the continued expenditure of significant manpower and financial
resources by each party if they are to be resolved through litigation; and
WHEREAS, the NRC Staff and General Atomics understand and acknowledge that it is in the public interest to avoid the dissipation of their financial
resources and manpower in litigation, particularly since it is in the public interest that General Atomics retain the financial capability to meet certain other
decommissioning obligations which are not disputed and which are not within
the scope of the Administrative Proceeding or the jurisdiction of the Board; and
WHEREAS, General Atomics believes that the mere existence of the October
15 Order has adversely and significantly affected the credit rating of General
Atomics and its ability to engage in its regular business activities, irrespective
of the lawfulness or the merits of the Order; and
WHEREAS, the business of General Atomics has been dependent upon
government contracts, especially U.S. Department of Energy contracts for the
development of the Company's Gas Thrbine-Modular Helium Reactor (GTMHR) and for its nuclear fusion research program; and
WHEREAS, funding for continued development of the GT-MHR has now
been terminated by Congress; and
WHEREAS, General Atomics believes that funding for the Company's fusion
research program in FY 1996 was reduced by approximately thirty percent (30%)
by Congress from the FY 1995 level; and
WHEREAS, General Atomics asserts that it has sustained significant financial
impairment since the NRC Staff issued the October 15 Order; and
WHEREAS, the NRC Staff and General Atomics have engaged in negotiations seeking an amicable resolution of the issues raised by the October 15 Order
because they recognize that the public interest will be served and that certain
advantages and benefits may be obtained by each of them through settlement
and compromise of the controverted matters now pending.
NOW, THEREFORE, in consideration of the mutual promises made herein,
the NRC Staff and General Atomics agree as follows:
1. Within ninety (90) days of the execution of this Settlement Agreement,
General Atomics shall establish a trust fund ("Fund") for the benefit of the NRC,
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into which General Atomics shall deposit a total of $9,000,000.00 in accordance
with the schedule set forth in Annex "A," attached hereto. The governing trust
fund agreement provided by General Atomics and approved by the NRC shall
be structured, to the extent applicable, consistent with the model trust fund
agreement set forth in NRC Regulatory Guide 3.66. The trust fund agreement
shall provide that the trustee (''Trustee'') shall make payments from the Fund
as the NRC shall direct or in accordance with procedures approved by the
NRC. Provided, however, that until such time as the Internal Revenue Service
renders an opinion which is unqualified in any material respect (1) that all of the
payments to the Fund by General Atomics are deductible when made for Federal
income tax purposes, whether the Fund is deemed a "qualified settlement fund"
as that term is used in the Internal Revenue Code, or otherwise constitutes a
fund regarding which such payments by Geneml Atomics are deductible when
made under the Internal Revenue Code, and (2) that payments into the Fund
are not taxable to SFC or Geneml Atomics until such amounts are actually paid
from the Fund to SFC if in fact so paid, General Atomics shall not be required
to deposit into the Fund in excess of $5,400,000.00, and shall make deposits
totalling such amount in accordance with the schedule set forth in Annex "B,"
attached hereto.
2. General Atomics shall, immediately following the execution of this
Settlement Agreement, seek the above-described opinion from the Internal
Revenue Service regarding the trust fund established pursuant to Paragraph 1
of this Settlement Agreement. At such time as General Atomics receives the
opinion, it shall promptly transmit a copy of it to NRC.
3. This Settlement Agreement constitutes full settlement of the NRC
Staff's claims against General Atomics with respect to the October 15 order.
4. General Atomics shall have no control over the management of either
the Fund or the funds deposited therein. Any principal and interest of the trust
will be distributed pursuant to the terms of the trust instrument as established
by General Atomics and approved by the NRC Staff.
5. Geneml Atomics further agrees that the two officers of General Atomics
who currently serve on SFC's Board of Directors will resign from that board no
later than June 30, 1997.
6. Geneml Atomics further agrees that subsequent to the execution of the
Settlement Agreement and no later than ten (10) days after the establishment
of the Fund, it will pay into the Fund the sum of $600,000.00. Except as
the terms of paragmph 1 above expressly provide to the contrary, no further
payments shall be required of General Atomics until there is final agency action
regarding the Settlement Agreement, unless there is no final agency action
by December IS, 1997, in which circumstances General Atomics will pay an
additonal $1,200,000.00 into the Fund within sixty (60) days following December
IS, 1997.
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7. General Atomics further agrees that in the event that the Settlement
Agreement is finally approved by the Commission or an order approving it
becomes final agency action and all appeals of such action have been exhausted
without success by December 31, 1996, it will make payments into the Fund
in the amounts and on the dates specified in either Annex "A" or Annex "B,"
whichever annex is most appropriate under the provisions of paragraph 1 above.
If the Settlement Agreement is finally approved by the Commission, or an order
approving it becomes final agency action, and all appeals of such action are
exhausted without success after December 31, 1996, but before December 31,
1997, General Atomics agrees to make sufficient payments to the Fund to ensure
that the payment schedule set forth in either Annex "A" or Annex "B," whichever
is most appropriate under the provisions of paragraph 1 above, is made current
no later than 120 days after final agency action.
8. It is the intent of the parties to this Settlement Agreement that as they
are paid down by SFC, the Revolving Promissory Nptes from SFC to General
Atomics for amounts borrowed pursuant to the Lines of Credit extended by
General Atomics, will be reduced to the sums still owed and extinguished as
to excess borrowing capacity as the sums are paid by SFC to General Atomics.
It is the further intent of the parties that the Promissory Notes will be fully
extinguished no later than December 31, 1998. Notwithstanding anything in
paragraphs 1-7 above or Annexes "A" or "B" to the contrary, in the event that
all amounts borrowed by SFC pursuant to the Lines of Credit have not been
repaid by December 31, 1998, General Atomics shall have the option of delaying
until December 31, 1999, the payment to the Fund of one-half of the amounts
otherwise due no later than December 31, 1998.
9. The parties hereto agree that in the event that (a) the Commission does
not approve the Settlement Agreement, or (b) the Commission's final approval
of the Settlement Agreement is reversed or otherwise set aside by a court of law,
all funds which have been paid under this Settlement Agreement, together with
all earnings thereon, shall be returned to General Atomics by the Trustee no
later than sixty (60) days after a Commission or judicial decision disapproving
the Settlement Agreement. All other matters shall likewise return to the status
quo which existed prior to the execution of the Settlement Agreement.
10. General Atomics further agrees not to take any action that an independent observer would reasonably conclude will interfere with the ability of SFC
to carry out the NRC-SFC Settlement Agreement which was approved by the
Board on October 26, 1995.
11. General Atomics further agrees to cooperate fully with the NRC Staff
in explaining the terms of this Settlement Agreement to the public, the Board,
the Commission, and/or any court of competent jurisdiction. In this context,
and because of the potential effect upon General Atomics' competitive position
within the marketplace, the NRC Staff agrees that the office of Public Affairs of
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the NRC ("OPA") has represented to the NRC Staff that before OPA issues any
news release describing the tenns of this settlement, it will confer with General
Atomics to confinn the accuracy of any statements of fact which it proposes to
include in the news release.
12. The NRC Staff and General Atomics agree that the obligations assumed
by the Company in this Settlement Agreement represent a good faith, voluntary
and major effort to settle the matters relating to the October 15 Order. As a
consequence of this effort, the NRC Staff agrees to pennanently rescind the
October 15 Order insofar as it applies to General Atomics and accepts the tenns
of this Settlement Agreement in lieu of these provisions of the October 15 Order
that are directed to General Atomics. Subject to the provisions of Paragraphs
13 and 14 below, the NRC Staff further agrees to forbear from taking any
enforcement or other action against General Atomics or its current, fonner, or
future officers, directors or employees (relating to their actions in their official
capacities), (a) based upon any alleged requirement to provide funds for the
decommissioning of the SFC Facility or to provide financial assurance for the
decommissioning of the SFC Facility, whether such requirement arises under
any current NRC regulations or under any future regulation that might alter,
redefine or clarify the currently applicable requirements, or (b) based upon the
facts alleged in the October 15 Order and/or those reasonably known by the
NRC Staff that are related to the subject matter of the October 15 Order.
13. The NRC Staff further agrees that it will not assert against General
Atomics in the future, and "de facto licensee" or other claims which are similar
to those asserted in the October 15 Order, and which are based upon (a) the
perfonnance by General Atomics' personnel of any of the audit or other oversight
responsibilities required by the license issued to SFC by the Commission, (b) the
reasonable exercise by General Atomics' officers and management personnel of
the business judgment referred to in paragraph 15 below, and (c) the nature of
the degree of ownership by or of General Atomics of any of its parent, subsidiary
or affiliated companies.
14. Notwithstanding any provisions in this Settlement Agreement to the
contrary, nothing herein shall limit the NRC Staff's ability to take appropriate
action to enforce General Atomics' compliance with this Settlement Agreement,
or to take appropriate enforcement act.ion based upon (a) future conduct by
General Atomics which is materially different from that described in the October
15 Order, in paragraph 13 above, or which is reasonably known by the NRC Staff
on the date this Settlement Agreement is entered into, (b) material infonnation
that is not currently available to or reasonably known by the NRC Staff, or (c)
evidence that any representation in this Settlement Agreement is inc~mplete
or inaccurate in a material respect. The NRC Staff and General Atomics
acknowledge that the tenns and provisions of this Settlement Agreement, once
approved by the Board, shall be incorporated by reference into an order issued
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by the Board, as the term "order" is used in subsections (b), (i) and (0) of
Section 161 of the Atomic Energy Act of 1954, as amended (the "Act"), 42
U.S.C. § 2201, and shall be subject to enforcement pursuant to the Commission's
regulations and Chapter 18 of the Act, 42 U.S.C. § 2271 et seq.
15. Nothing in this Settlement Agreement shall limit the right and obligation
of the officers and management personnel of General Atomics to fully exercise
their best judgment in the management of the Company.
16. The NRC Staff and General Atomics understand and acknowledge that
this Settlement Agreement is the result of a compromise and shall not for any
purpose be construed as an admission of the facts alleged or conclusions of
law drawn in the October 15 Order, as an admission of the alleged joint and
several responsibilities of General Atomics included in Section VII.A and other
sections of the October 15 Order, or as an admission by General Atomics of
any violation of 10 C.F.R. § 40.36, 10 C.F.R. § 40.42, or any statute, regulation,
license condition, or other regulatory requirement.
17. The NRC Staff and General Atomics further agree that no inference
adverse to either party shall be drawn based upon the parties having entered
into this Settlement Agreement.
18. The NRC Staff and General Atomics further agree to file a joint
motion requesting that the Board approve this Settlement Agreement, pursuant
to the Commission's regulations in 10 C.F.R. § 2.203. Upon approval of this
Settlement Agreement by the Board, without any substantive modification by
the Board, the NRC Staff and General Atomics agree that they will not appeal
the Board's approval or otherwise seek judicial review of such approval. If
this Settlement Agreement is not approved by the Board, or if this Settlement
Agreement is approved by the Board but is modified by the Board in a manner
which either party believes to be a substantive modification, or any body or court
to which the Board's approval is appealed reverses such approval or affirms the
approval but modifies the Settleinent Agreement is a manner which either party
believes to be substantive, either the NRC Staff or General Atomics may void
the Settlement Agreement by giving written notice to the other party within
ninety (90) days of such action by the Board, body or court, unless such 90-day
period is extended by written agreement of both parties. The NRC Staff and
General Atomics agree that under such circumstances and upon request they
will negotiate in good faith to resolve differences which are the result of such
substantive modification.
19. This Settlement Agreement shall become effective upon execution, and
is revocable only upon a failure of the Board to approve it or upon the action
of the Commission, another agency of the U.S. Government, or any other body
or court of law which has jurisdiction to review and approve or disapprove the
Settlement Agreement and which disapproves it or any substantive part of it.
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IN WTINESS WHEREOF, the NRC Staff and General Atomics have caused
this Settlement Agreement to be executed by their duly authorized representatives on this 10th day of July, 1996.
FOR TIlE NUCLEAR
REGULATORY COMMISSION:

FOR GENERAL ATOMICS:

Hugh L. Thompson, Jr.
Deputy Executive Director for
Nuclear Materials Safety,
Safeguards and Operations
Support

John E. Jones
Senior Vice President

ANNEX "A"

DATE

AMOUNT TO
BE PAID

No later than ten (10) days
after the establishment
of the Trust Fund

$1,000,000.00

December 31, 1996

$2,000,000.00

December 31, 1997

$2,000,000.00

December 31, 1998

$2,000,000.00

December 31, 1999

$ 200,000.00

December 31, 2000

$ 200,000.00

December 31, 2001

$ 200,000.00

December 31, 2002

$ 200,000.00

December 31, 2003

$ 200,000.00

December 31, 2004

$ 200,000.00

December 31,2005

$ 200,000.00

December 31, 2006

$ 200,000.00

December 31, 2007

$ 200,000.00

December 31, 2008

$ 200,000.00
TOTAL
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$9,000,000.00

ANNEX''B''
DATE

AMOUNT TO
BE PAID

No later than ten (10) days
after the establishment
of the Trust Fund

$ 600,000.00

December 31, 1996

$1,200,000.00

Decem~er

31, 1997

$1,200,000.00

December 31, 1998

$1,200,000.00

December 31, 1999

$ 120,000.00

December 31, 2000

$ 120,000.00

December 31,2001

$ 120,000.00

December 31, 2002

$ 120,000.00

December 31,2003

$ 120,000.00

December 31, 2004

$ 120,000.00

December 31, 2005

$ 120,000.00

December 31, 2006

$ 120,000.00

December 31, 2007

$ 120,000.00

December 31, 2008

$ 120,000.00
TOTAL
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$5,400,000.00

Cite as 44 NRC 271 (1996)

DD-96-18

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Frank J. Miraglia, Jr., Acting Director

In the Matter of
ALL POWER REACTOR UCENSEES

November 6, 1996

The Acting Director of the Office of Nuclear Reactor Regulation denies in
part and grants in part a petition dated April 13, 1994, submitted to the Nuclear
Regulatory Commission (NRC) by Mr. Paul M. Blanch (Petitioner) requesting
that the NRC take immediate action with regard to all power reactor licensees
concerning the potential failure of the fuel in spent fuel pools for aU reactors in
the United States.
Petitioner requested that the NRC immediately issue an information notice or
other appropriate notification forwarding all information in its possession to all
power reactor licensees regarding the potential failure of fuel in spent fuel pools
and reminding licensees of their responsibilities to perform timely operability
determinations. This request was granted in part based on issuance by the NRC
of generic communications to licensees on failure of spent fuel.
Petitioner also requested that the NRC direct each licensee to immediately
perform an evaluation of the potential failure of spent fuel in spent fuel pools to
determine compliance with its current licensing basis. This request was granted
in part based on evaluations performed by the NRC Staff of both the design and
operational aspects of spent fuel pool storage issues for all operating reactors.
Finally, Petitioner seemed to suggest that the exercise of enforcement discretion by issuance of a Notice of Enforcement Discretion (NOED) may be
appropriate concerning spent fuel pool issues raised in the petition. Based upon
the review of the inforlnation provided in the petition, the NRC Staff has not
identified any circumstance warranting the issuance of a NOED.
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FINAL DIRECTOR'S DECISION UNDER
10 C.F.R. § 2.206
I.

INTRODUCTION

By a petition submitted pursuant to 10 C.F.R. § 2.206 on April 13, 1994,
Mr. Paul M. Blanch (petitioner) requested that the U.S. Nuclear Regulatory
Commission (NRC) take immediate action with regard to all power reactor
licensees, concerning the potential failure of the fuel in the spent fuel pools
for all reactors in the United States. Specifically, the Petitioner requested that
the NRC: (1) immediately issue an information notice or other appropriate
notification forwarding all information in its possession to all power reactor
licensees regarding the potential failure of fuel in spent fuel pools, and reminding
licensees of their responsibilities to perform timely operability determinations
in accordance with their technical specifications and NRC Generic Letter 91-18;
(2) direct each licensee to immediately perform an evaluation of this potential
deficiency to determine compliance with its current licensing basis; (3) deny all
requests for license amendments for the expansion of spent fuel pool capacity
until these safety concerns are fully resolved l ; and (4) after evaluation by each
licensee, if the NRC determines that there is little or no risk to public health and
safety, the NRC may issue a Notice of Enforcement Discretion which represents
a determination by the NRC not to enforce an applicable technical specification
or license condition.
As a basis for his requests, the Petitioner asserted that approximately 1 Vl years
before the petition was submitted, the NRC was informed of a potential substantial nuclear safety hazard at the Susquehanna Steam Electric Station (SSES)
operated by Pennsylvania Power and Light Company (PP&L or Licensee) and
that the NRC overlooked the need to inform utilities of this potential problem.
The Petitioner claimed that this hazard involves a major design flaw such that,
during a design-basis loss-of-coolant accident, the electrical power to the fuel
pool cooling system would be turned off, resulting in loss of cooling for the
spent fuel pool. Petitioner alleged that, as a result of the loss-of-coolant-accident,
radiation levels in the reactor building would prohibit operators from entering
the reactor building to restart the system. Petitioner claimed that, if cooling is
not restored, the water in the spent fuel pool will boil, water will evaporate and,
since the valves that must be opened to provide replacement water are located
within the inaccessible reactor building, replacement water cannot be provided.
Petitioner postulated that this would result in high onsite and offsite radiation
I This request by Petitioner is not within the scope of the 2.206 process as it does not request enforcement action
as is more fully discussed in my letter transmitting this Director's Decision to Petitioner. Accordingly, it will not
be further addressed in this Director's Decision.
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levels and a failure of the spent fuel in the pool and a consequent release of
massive amounts of airborne radioactivity outside of primary and secondary
containment. Petitioner alleged further that the residual heat removal system
could not cool the fuel pool under accident conditions, and that if replacement
water could be provided, temperature and humidity conditions inside the reactor
building would cause the emergency systems to fail, resulting in additional fuel
failure and failure of the primary and secondary containment.
In a letter of May 5, 1994, the Director of the Office of Nuclear Reactor
Regulation acknowledged receipt of the petition and denied the Petitioner's
requests for immediate relief. In the acknowledgment letter, he informed the
Petitioner that the remaining requests were being evaluated under section 2.206
of the Commission's regulations and that action would be taken in a reasonable
time.
The NRC Staff's review of the issues related to spent fuel storage pool safety
raised in the April 13, 1994 petition is now complete. As explained below,
the NRC Staff has taken actions that, in part, address Petitioner's requests. A
discussion of these issues and the NRC response to the Petitioner's requests
follows.
ll.

DISCUSSION

On November 27, 1992, a report was filed pursuant to 10 C.F.R. Part
21 by two contract engineers at SSES, which notified the Commission of
potential design deficiencies in spent fuel pool decay heat removal systems and
containment systems at the Susquehanna Steam Electric Station. The report
noted that, under certain conditions, systems designed to remove decay heat
from the spent fuel pool would be unable to perform their intended function and
that, due to concurrent plant conditions, it would not be possible for operators
to place backup systems in service or that backup systems would also otherwise
be unable to perform their intended function. The report contended that, under
such conditions, the spent fuel pool could reach boiling conditions and that the
adverse environment created by a boiling pool would render systems designed
to remove decay heat from the reactor core and systems designed to limit the
release of fission products to the environment unable to perform their intended
function. The ultimate consequence of this condition would be the failure of
fuel in both the reactor vessel and the spent fuel pool and a substantial release
of fission products to the environment that would cause significant harm to the
public health and safety.
The NRC Staff determined initially that the issues appeared to be of low safety
significance because of the low probability that the necessary sequence of events
would take place. Specifically, the NRC Staff observed that a loss-of-coolant
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accident followed by multiple failures of emergency core cooling systems would
be necessary to achieve the adverse radiological conditions that would preclude
operator actions to ensure continued adequate decay heat removal from the spent
fuel pool. On this basis, the NRC Staff determined that immediate actions to
ensure public health and safety were not warranted.
However, because of the complex nature of the issues raised in the Part 21
report, the NRC Staff undertook an extensive evaluation of the matter w~ich
continued from November 1992 to June 1995. The NRC Staff review process
included information-gathering trips to the Licensee's engineering offices and
to the SSES, public meetings with the Licensee, public meetings and written
correspondence with the authors of the Part 21 report, and numerous written
requests for information to the Licensee and corresponding responses. The
Staff issued Information Notice 93-83, "Potential Loss of Spent Fuel Pool
Cooling After a Loss-of-Coolant Accident," on October 7, 1993, which informed
licensees of all operating reactors of the nature of the issues raised in the Part
21 report.
The NRC Staff reviewed and evaluated the plant design and expected
operation of plant equipment with respect to the various event sequences
described in the Part 21 report. The Staff also evaluated the response of plant
equipment to a broader range of initiating events than was identified in the Part
21 report. For example, the Staff considered the safety significance of a loss of
spent fuel pool decay heat removal capability resulting from loss of offsite power
events, from seismic events, and from flooding events. The Staff considered the
potential for such events to lead to spent fuel pool boiling sequences that could in
tum jeopardize safety-related equipment needed to maintain reactor core cooling.
The NRC Staff conducted both deterministic and probabilistic evaluations to
fully understand the safety significance of the issues raised. In addition, the Staff
evaluated the impact of certain modifications made by the Licensee during the
course of the NRC Staff's review. Finally, the Staff examined issues associated
with the design of the spent fuel pool cooling system to determine the extent
to which the Licensee's design and operation met the applicable regulatory
requirements.
The NRC Staff issued a draft safety evaluation addressing the issues raised
in the Part 21 report regarding SSES for comment on October 25, 1994. After
receiving comments from the Licensee, the authors of the Part 21 report and
the Advisory Committee on Reactor Safeguards, the Staff issued a final safety
evaluation regarding the issues raised in the Part 21 report for the SSES on June
19, 1995 (SSES SE).2
I

2 Letter to R. Byram. PP&L, from J. Stolz, NRC, uSusquehanna Steam Electric Station. Units 1 and 2. Safety
Evaluation Regarding Spent fuel Pool Cooling Issues (TAC No. M8S337). dated June 19. 1995.
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In the SSES SE, the Staff documented the deterministic and probabilistic
evaluations regarding the spent fuel pool issues raised in the Part 21 report and
resulting conclusions. On the basis of the deterministic analysis of the plant as it
was configured at the time the SSES SE was prepared, the NRC Staff concluded
that systems used to cool the spent fuel storage pool are adequate to prevent
unacceptable challenges to safety-related systems needed to protect the health
and safety of the public during design-basis accidents.
On the basis of the probabilistic evaluation, the NRC Staff concluded that
the specific scenario involving a large radionuclide release from the reactor
vessel, which was described in the Part 21 report, is a sequence of very low
probability. The NRC Staff's evaluation concluded that, even with consideration
of the additional initiating events described above, "loss of spent fuel pool
cooling events" represented events of low safety significance at the time the
Part 21 report was submitted. However, the Staff also concluded that the plant
modifications and procedural upgrades made during the course of the Staff's
review, which included removal of the gates that separate the spent fuel storage
pools from the common cask storage pit, installation of remote spent fuel pool
temperature and level indication in the control room, and numerous procedural
upgrades, provided a measurable improvement in plant safety and that these
conclusions had potential generic implications. In summary, with regard to loss
of spent fuel pool cooling events, the design of the SSES facility was adequate
to protect public health and safety.
The Staff issued Information Notice 93-83, Supplement I, "Potential Loss of
Spent Fuel Pool Cooling After a Loss-of-Coolant Accident or a Loss of Offsite
Power," to all power reactor licensees on August 24, 1995, in which the SSES
SE was summarized. The information notice also described the Staff's plans
to undertake an action plan to evaluate the generic concerns raised in the SSES
SE and to address certain additional concerns arising from a special inspection
at a permanently shutdown reactor facility.3 The generic action plan, entitled
''Task Action Plan for Spent Fuel Storage Pool Safety" (Task Action Plan) was
issued on October 13, 1994, and included the following actions: (1) a search
for and analysis of information regarding spent fuel storage pool issues, (2) an
assessment of the operation and design of spent fuel storage pools at selected
reactor facilities, (3) an evaluation of the assessment findings for safety concerns,

3 On lanulU)' 25. 1994. the licensee for Dresden Unit I. a permanently shutdown facility. discovered approximately
.5.5.000 gallons of water in the basement of the unheated Unit I containmenL The water originated from a rupture
of the service water system that occurred due to freeze damage. The licensee investigated further and found that.
although the fuel transfer system was not damaged. there was a potential for a portion of the fuel transfer system
inside containment to fail and result in a partial draindown of the spent fuel pool that contained 660 spent fuel
assemblies. The NRC issued Bulletin 94-01. "Potential Alel Pool Draindown Caused by Inadequate Maintenance
Practices at Dresden Unit I." on AprilS. 1994. to all licensees with permanently shutdown reacton who had spent
fuel stored in spent fuel pools. The NRC requested that such licensees taIcc certain actions to ensure that spent
fuel storage safety did not become degraded.
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and (4) selection and execution of an appropriate course of action based on the
safety significance of the findings.
As part of its review under the Task Action Plan, the Staff performed
assessment visits to four operating reactors. The Staff also reviewed operating
experience, as documented in Licensee Event Reports and other information
sources, as well as in previous studies of spent fuel pool issues. Finally, the
Staff gathered detailed design data for every operating reactor and analyzed
these data to identify potential safety issues.
The NRC Staff completed its work under the Task Action Plan in July
1996. The Staff forwarded the results of its review to the Commission on
July 26, 1996..t In the report, the Staff concluded that existing spent fuel
storage pool structures, systems, and components provide adequate protection
for public health and safety. Protection is provided by several layers of defense
involving accident prevention (e.g., quality controls on design, construction,
and operation), accident mitigation (e.g., multiple cooling systems and multiple
makeup water paths), radiation protection, and emergency preparedness. Design
features addressing each of these areas for spent fuel storage for each operating
reactor have been reviewed and approved by the Staff. In addition, the limited
risk analyses available for spent fuel storage suggest that current design features
and operational constraints cause issues related to spent fuel pool storage to
be a small fraction of the overall risk associated with an operating light-water
reactor.
Notwithstanding the findings resulting from the Task Action Plan, the NRC
Staff reviewed each operating reactor's spent fuel pool design to identify
strengths and weaknesses, and to identify potential areas for safety enhancements. The NRC Staff identified seven categories of design features that reduce
the reliability of spent fuel pool decay heat removal, increase the potential for
loss of spent fuel coolant inventory, or increase the potential for consequential
loss of essential safety functions at an operating reactor. The NRC Staff determined that these design features existed at twenty-two sites.
As the Staff has concluded that present facility designs provide adequate
protection of public health and safety, possible safety enhancements will be
evaluated pursuant to 10 C.F.R. § 50.109(a)(3). The analyses for possible safety
enhancement backfits will consider whether modifications to the plant design
to address the plant-specific design features identified by the NRC Staff could
provide a substantial increase in the overall protection of public health and safety
and whether such modifications could be justified on a cost-benefit basis.
The NRC Staff also identified three additional categories of design features
that may have the potential to reduce the reliability of spent fuel pool decay
.. Memorandum 10 the Commission. from J. Taylor. "Resolution of Spenl FUel Slorage Pool Action Plan Issues."
dated July 26. 1996.
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heat removal, increase the potential for loss of spent fuel coolant inventory, or
increase the potential for consequential loss of essential safety functions at an
operating reactor. The NRC Staff preliminarily determined that these design
features existed at eleven sites. However, the Staff has insufficient information
at this time to determine whether backfits pursuant to section 50.109(a)(3)
are warranted. For plants identified as having design features in these three
categories, the NRC Staff will gather and evaluate additional information prior
to determining whether to require any backfits.
In addition to the plant-specific analyses described above for twenty-two sites,
which will address certain design features, the NRC Staff plans to address issues
relating to the functional performance of spent fuel pool decay heat removal, as
well as the operational aspects related to coolant inventory control and reactivity
control, for all operating reactors. The Staff plans to expand the proposed,
performance-based rule for shutdown operations at nuclear power plants (to
C.F.R. § 50.67) to encompass fuel storage pool operations to address these
performance and operational considerations.
The NRC Staff has sent the July 26, 1996 report to all licensees. For those
licensees whose plants have one or more of the design features that warrant an
analysis of possible plant-specific safety enhancements, the Staff has provided
an opportunity for licensees to comment on (1) the accuracy of the NRC Staff's
understanding of the plant design, (2) the safety significance of the design
concern, (3) the cost of potential modifications to address the design concern, or
(4) the existing protection from the design concern provided by administrative
controls or other means. In developing a schedule and plans for conducting
the plant-specific regulatory analyses, the NRC Staff will consider comments
received from licensees.
ill.

A.

RESPONSE TO PETITIONER'S REQUESTS

Issuance of Generic Communications to Licensees on Failure of
Spent Fuel

The NRC Staff has issued three information notices on matters related to
adequate decay heat removal from the spent fuel pool. Information Notice
93-83, "Potential Loss of Spent Fuel Pool Cooling After a Loss-of-Coolant
Accident," was issued on October 7, 1993, and described the concerns raised in
the November 27, 1992, Part 21 report. Information Notice 93-83, Supplement
1, was issued on August 24, 1995, to inform licensees of the results of the NRC
review of the concerns at SSES. Information Notice (IN) 95-54, "Decay Heat
Management Practices During Refueling Outages," was issued on December 1,
1995. It described recent NRC assessments of events at certain plants regarding
licensee control of refueling operations and the methods for removing decay heat
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produced from the irradiated fuel stored in the spent fuel pool during refueling
outages. In IN 95-54, the NRC Staff communicated to licensees that the plantspecific events described in IN 95-54 and the previous information notices
illustrated the importance of assuring that (1) planned core offload evolutions,
including refueling practices and irradiated decay heat removal, are consistent
with the licensing basis, including the Final Safety Analysis Report, technical
specifications, and license conditions; (2) changes are evaluated through the
application of the provisions of section 50.59, as appropriate; and (3) all relevant
procedures associated with core offloads have been appropriately reviewed.
As described in Section II, the NRC Staff also forwarded the July 26, 1996
report on spent fuel to all licensees. The NRC has determined that these generic
communications to power reactor licensees are sufficient to provide licensees
with information on spent fuel pool cooling issues.
Petitioner's request that the NRC issue an information notice or other
appropriate notification forwarding all information in its possession to all power
reactor licensees regarding the potential failure of fuel in spent fuel pools is
granted to the extent that th.e NRC Staff has provided information on spent fuel
storage safety issues by way of the generic communications and correspondence
described above.
Petitioner's request that the NRC remind licensees of their responsibilities
to perform timely operability determinations in accordance with their technical
specifications is granted to the extent that the NRC has communicated to
licensees the importance of conducting relevant spent fuel pool decay heat
removal activities in accordance with technical specifications and other plantspecific applicable regulatory requirements in IN 95-54.

B.

Licensee Evaluation of Compliance with the Licensing Basis

Petitioner requested that the Staff direct each licensee to immediately perform
an evaluation of the potential failure of the fuel in the spent fuel pool to
determine compliance with the current licensing basis. The NRC Staff examined
the issue of the conformance of the existing plant design with the facility
licensing basis in great detail for SSES.' As documented in the SSES SE, the
NRC Staff concluded that neither operation of spent fuel pool cooling during
design-basis accident conditions nor mitigation of the effects of a loss of spent
fuel pool cooling during normal and design-basis accident conditions could be
considered part of the SSES licensing basis with the exception of mitigation

'In the SSES spent fuel pool design review, the NRC Staff determined which regulations the licensee was required
to comply with. In addition. operational limitations were extracted from plant-specific licensing documents
including the Final Safety Analysis Report, technical specifications. license amendments, and other docketed
correspondence.
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of loss of spent fuel pool cooling following a design-basis seismic event. In
general, the NRC Staff's conclusion is based on the fact that, with respect to
operation of the spent fuel pool cooling systems during normal and design-basis
accident conditions, the SSES operating license safety evaluation report6 (SER)
did not cite the applicable General Design Criteria (GDC) (GDC 44 and GDC 61
in its entirety) as the basis for finding the system acceptable. With respect to the
mitigation of the effects of a loss of spent fuel pool cooling during normal and
design-basis accident conditions, in the SSES SE, the Staff found no evidence
that it expected secondary containment systems to accommodate the added heat
and vapor loads that would follow a sustained loss of spent fuel pool cooling
for any design-basis event with the specific exception of a design-basis seismic
event.
The NRC Staff's finding that mitigation of a loss of spent fuel pool cooling
following a design-basis seismic event was part of the licensing basis was based
on specific statements in the SER that acceptance of a nonseismic spent fuel
pool cooling system was an acceptable deviation from GDC 2, based, in part,
on the existence of an adequate standby gas treatment system. At the time of
the original licensing review, the Staff did not attempt to extend the licensing
basis for loss of spent fuel pool cooling following a design-basis seismic event
to any other design-basis events.
During its review of spent fuel pool concerns at SSES, the NRC Staff raised
its concerns to the Licensee regarding the ability to mitigate a loss of spent
fuel pool cooling following a seismic event. As discussed in the SSES SE, the
Licensee took certain actions. including implementing routine operation of the
adjacent spent fuel pools in a cross-connected manner. that adequately addressed
NRC Staff concerns. In summary, with regard to the spent fuel pool issues raised
by Petitioner. SSES design and operation conform to the facility licensing basis.
As part of the Task Action Plan, the Staff considered on a generic basis the
history of regulatory requirements related to spent fuel pools as they were applied
in plant licensing activities. The Staff observed that such regulatory requirements
evolved since the first nuclear power plants were licensed and observed that
specific regulatory guidance on the design of spent fuel pool cooling systems
was not issued until 1975 when the Standard Review Plan was issued. after
construction permits for most currently operating reactors were issued. Because
the regulatory requirements were not constant during the era when the Staff was
conducting licensing reviews for the current generation of operating reactors, the
Staff observed that approved designs varied from plant to plant. However, the
Staff did conclude, based on information available during the recent review of
spent fuel pool system design. that all operating reactors had design features for
6U.s. Nuclear Regulatory Commission. "Safety Evaluation Report Related to the Operation of Susquehanna Steam
Electric Station. Units 1 and 2," NUREG-0776. April 1981.
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spent fuel storage (addressing accident prevention functions, accident mitigation
functions, radiation protection functions, and emergency preparedness functions)
that had been reviewed and approved by the Staff and that these facility designs
were in compliance with the NRC requirements applied at the time of licensing.
Although the NRC Staff concluded that plants were in compliance with the
NRC design requirements applied at the time of licensing, the NRC Staff also
recently reviewed certain operating practices at all operating reactors to verify
that the plants were being operated consistent with the plant design described in
the licensing basis.' Specifically, the Staff reviewed refueling outage practices
with regard to offloading irradiated fuel into the spent fuel pool. The Staff
concluded on the basis of the information collected and reviewed and the specific
licensee actions taken and commitments made during the course of this review,
core offload practices are currently consistent with the spent fuel pool decay heat
removal licensing basis for all plants or will be prior to the next refueling outage.
However, during the course of the review, the Staff determined that nine sites
(fifteen units) needed to perform evaluations or make modifications, pursuant to
section 50.59 or 10 C.F.R. § 50.90, to ensure that their reload practices adhered to
their licensing basis. This is an indication that these plants may have previously
performed full core offloads inconsistent with their licensing basis.
The Staff has documented the details of its findings in recent NRC inspection
reports for each of the nine sites. The Staff will take regulatory action, as
appropriate, to address these potential operational non conformances.
Petitioner requested that evaluations be performed of Petitioner's concern
regarding spent fuel pool cooling by licensees to determine compliance with
their licensing basis. This request is granted to the extent that the NRC Staff
has performed evaluations of both the design and operational aspects of spent
fuel pool storage issues for all operating reactors to the extent described above.

c.

Issuance of Notices of Enforcement Discretion

The Atomic Energy Act of 1954, as amended (the Act), and the Energy
Reorganization Act of 1974, as amended, give NRC the authority to take
enforcement actions necessary to ensure compliance with certain provisions of
those acts and with NRC regulations, orders, and licenses. Licenses include
specified license conditions and facility technical specifications that are part
of the license. The NRC's enforcement policy is published in NUREG-1600,
"General Statement of Policy and Procedures for NRC Enforcement Actions,"
July 1995 (Enforcement Policy).

'Memorandum 10 the Commission, from 1. Taylor, dated May 21,1996.
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The Enforcement Policy recognizes that, on occasion, circumstances may
arise concerning a licensee's compliance with a Technical Specification Limiting Condition for Operation or with some other license conditions that would
involve an unnecessary plant transient or the performance of plant testing that
is inappropriate for the specific plant conditions. For such occasions, the Enforcement Policy provides a process, referred to as a Notice of Enforcement
Discretion (NOED), by which the NRC Staff, upon request from the licensee,
may choose not to enforce compliance with the applicable technical specifications or license conditions in limited circumstances. A NOED will only be
issued if the NRC Staff is satisfied that the action is consistent with public health
and safety.
In Request 4, Petitioner seems to suggest that the exercise of enforcement
discretion by issuance of a NOED may be appropriate concerning spent fuel
pool issues raised in the petition. As discussed in Section III.B, with regard to
potential failure of fuel in spent fuel pools, the NRC Staff has determined that
spent fuel pools contain design features that were reviewed and approved by the
Staff. In addition, these facility designs have been found to be in compliance
with NRC requirements applied at the time of licensing. Based upon the review
of the information provided in the petition, the NRC Staff has not identified any
circumstances warranting the issuance of a NOED. If a situation is presented to
the Staff involving a request for a NOED, such a request will be considered in
accordance with the Enforcement Policy.
IV.

CONCLUSION

Based on the NRC Staff's evaluation described above, the NRC Staff has
issued generic communications responsive to Petitioner's Request 1. In addition,
the NRC Staff has reviewed the aspect of compliance of NRC-licensed facilities
in the area of spent fuel pool design responsive in part to Petitioner's Request 2.
To this extent, the petition is granted. With regard to Petitioner's Request 4, the
NRC Staff has concluded that there has been no need for issuance of NOEDs
regarding potential failure of fuel in spent fuel pools.
A copy of this Final Director's Decision will be placed in the Commission's
Public Document Room, the Gelman Building, 2120 L Street, NW, Washington,
DC, and at the local public document room for all power reactor licensees.
A copy of this Final Director's Decision will also be filed with the Secretary of the Commission for review in accordance with 10 C.F.R. § 2.206(c) of
the Commission's regulations. This Decision will become the final action of the
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Commission 25 days after its issuance, unless the Commission, on its own
motion, institutes review of the Decision within that time.
FOR TIlE NUCLEAR
REGULATORY COMMISSION
Frank J. Mimglia, Jr., Acting
Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 6th day of November 1996.

282

DD-96-19

Cite as 44 NRC 283 (1996)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION
Frank J. Miraglia, Jr., Acting Director

In the Matter of

Docket Nos. 5D-335
5D-389
(License Nos. DPR-67
NPF-16)

FLORIDA POWER AND LIGHT
COMPANY
(St. Lucie Nuclear Power Plant,
Units 1 and 2)

November 18,1996

The Acting Director of the Office of Nuclear Reactor Regulation denies a
petition dated June 12, 1996, filed with the Nuclear Regulatory Commission
(NRC) pursuant to 10 C.P.R. § 2.206 by Thomas J. Saporito on behalf of himself
and the National Litigation Consultants (Petitioners). The Petitioners requested
the NRC (1) to issue a confinnatory order requiring that the Florida Power &
Light Company (Licensee) not operate the St. Lucie Plant, Unit 1, above 50%
of its power-level capacity, (2) to require the Licensee to specifically identify
the ''root cause" for the premature failure of the steam generator tubing, and
(3) to require the Licensee to specifically state what corrective measures will
be implemented to prevent recurrence of steam generator tube failures in all the
steam generators in Unit 1 and Unit 2. The Petitioners' requests were based on
assertions that (1) the Licensee's Unit 1 steam generator tubes have degraded to
the extent that more than 2500 of the tubes have been plugged, (2) the Licensee
has not identified the root cause for the premature failure of the steam generator
tubing, (3) the Licensee will most likely experience similar tube ruptures on
other generators at the station, and (4) the Licensee's "FSARs [Final Safety
Analysis Reports] and the NRC's CFRs [Code of Federal Regulations] require
that the integrity of the primary systems on Unit 1 and Unit 2 not be breached."
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

On June 12, 1996, Mr. Thomas J. Saporito, Jr., on behalf of himself and
the National Litigation Consultants (Petitioners), filed a petition with the U.S.
Nuclear Regulatory Commission (NRC or Commission) pursuant to 10 C.F.R.
§ 2.206. The Petitioners requested the Commission (1) to issue a confirmatory
order requiring that the Florida Power & Light Company (FP&L or Licensee)
not operate st. Lucie Plant, Unit 1, above 50% of its power-level capacity,
(2) to require the Licensee to specifically identify the "root cause" for the
premature failure of the steam generator tubing, and (3) to require the Licensee
to specifically state what corrective measures will be implemented to prevent
recurrence of steam generator tube failures in all the steam generators in Unit
1 and Unit 2.
The Petitioners' requests are based on assertions that (1) the Licensee's Unit
1 steam generator tubes have degraded to the extent.that more than 2500 of the
tubes have been plugged, (2) the Licensee has not identified the root cause for
the premature failure of the steam generator tubing, (3) the Licensee will most
likely experience similar tube ruptures on other steam generators at the station,
and (4) the Licensee's "FSARs [Final Safety Analysis Reports] and the NRC's
CFRs [Code of Federal Regulations] require that the integrity of the primary
systems on Unit 1 and Unit 2 not be breached."
The petition has been referred to my office pursuant to section 2.206 of the
Commission's regulations. By letter dated July 8, 1996, an acknowledgment of
receipt of the petition was sent to the Petitioners. In that letter, the Petitioners
were informed that the NRC would take appropriate action within a reasonable
time. I have completed my evaluation of the matters raised by the Petitioners
and have determined that, for the reasons stated below, the petition is denied.

n.

DISCUSSION

The NRC Staff's evaluation of the Petitioners' requests follows.

A.

Issue a Confirmatory Order Requiring That the Licensee Not
Operate Unit 1 Above 50% of Its Power-Level Capacity

In a meeting held at NRC Headquarters on July 3, 1996, the Licensee
presented the inspection and repair history for the Unit 1 steam generator
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tubes.' The Licensee has performed fifteen inspections since commercial operation began in December 1976. For the most recent inspection, completed
in June 1996, the Licensee inspected the full length of all active tubes using
a bobbin coiJ.2 In addition, the Licensee used a motorized rotating pancake
coiP (MRPC) to inspect all expansion transition joints and drilled support intersections in the hot and cold legs, all free-span locations having bobbin coil
indications,4 and free-span tube regions in the upper two support areas in the
hot legs. The inspection was based on the Electric Power Research Institute
(EPRI) report "PWR Steam Generator Examination Guidelines," dated November 1992. Defective tubes having circumferential indications, axial indications,
or volumetric indications5 were plugged and removed from service.
Including tubes plugged during earlier outages, 2159 of 8519 tubes (25.3%)
in the "A" steam generator and 1834 of 8519 tubes (21.5%) in the "B" steam
generator have been plugged and removed from service. The Licensee performed
an evaluation that showed that the plant could be safely operated at full power
with the reduced reactor coolant flow resulting from the increased number of
plugged tubes. 6 The NRC reviewed the Licensee's evaluation and concluded that
it was acceptable and that the units could be operated at full power. The Staff's
evaluation is documented in a safety evaluation dated July 9, 1996.
In the meeting on July 3, 1996, the Licensee presented a preliminary run-time
analysis for Unit I, which was used to determine the length of steam generator
operation before the need for further tube inspections to ensure adequate tube
integrity. The Licensee stated that the preliminary results of its analysis support
a tube inspection interval of 15 months for the current Unit 1 cycle that started
in July 1996. The Licensee also stated that in situ pressure testing of the steam
generator tubes during the spring 1996 outage indicated that the most severely
degraded tubes had adequate structural integrity and satisfied the safety margins
in NRC's Regulatory Guide 1.121, "Bases for Plugg!ng Degraded PWR Steam
Generator Thbes." On the basis of the results of the in situ pressure tests,
the Staff concluded that adequate assurance of tube integrity existed to allow
operation pending completion of the Licensee's run-time analysis. The NRC is

'NRC Meeting Summary. Subject: ·Sleam Generator Inspection. Repair and Operating Issues - SL Lucie
Unit I," daled July 16, 1996.
2 The bobbin coil Is used for a general screening of rubes for indications of possible defects. while the mororized
rorating pancalce coil (MRPC) probe is used to funber characterize bobbin coil indications. The MRPC Is also
used to inspect regions susceptible to circumferentially orientated degradation.
3Stt note 2.
4 Stt note 2.
5 Crcumferential indications are crack-like indications orientated on the diameter of the rube. Axial Indications
are crack-like indications orientaled on the long axis of the tube. Volumetric indications are areas of general
reduction in rube-wall thickness with no specific orientation.
6 FP&L Letter, "Thermal Margin and RCS Aow limits," dated June I, 1996.
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currently reviewing the Licensee's analysis, which was submitted October 24,
'" 1996.·>
~ The plant Technical Specifications for each of the units specify leakage
limits for the reactor coolant pressure boundary, including steam generator tube
leakage. If a tube leaks beyond the allowed limits, the unit must be shut down.
The plant off-normal operating procedures for St. Lucie Units 1 and 2 also
include criteria for shutdown based on EPRI TR-I04788, "PWR Primary to
Secondary Leak Guidelines," dated May 1995, which are more conservative than
the limits in the plant Technical Specifications. Finally, if a tube fails, the plant's
Emergency Operating Procedures contain the specific actions necessary for the
operators to shut down and cool down the plant to mitigate the consequences of
the event.
Thus, as required, the Licensee has implemented measures for both units to
protect public health and safety in the unlikely event that tube integrity is compromised. These measures include a primary-to-secondary leakage monitoring
program and emergency operating procedures. The leakage monitoring program
provides early warning of tube leakage. The steam generator blowdown monitor
and condenser air ejector monitor at each of the units continuously monitors the
radioactivity level in the main steamline. A significant increase in the instrument
readings, which would result from a relatively small tube leak, will cause an
alarm to alert the operators to the change in radioactivity levels and potential
tube leakage.
On the basis of the information submitted, the NRC Staff has concluded that
the operation of the Unit 1 steam generators at full power poses no undue risk
to public health and safety.

B.

Require the Licensee to Specifically Identify the ''Root Cause" for
the Premature Failure of the Steam Ge~erator Tubing

It is not clear how the Petitioners define "premature failure"; however, since
there have not been any steam generator tube ruptures at St. Lucie Units 1
or' 2, it is assumed the reference is to tube degradation. Many of the tubes
in the Unit 1 steam generators have degraded as a result of corrosion and/or
mechanical conditions. The root cause of tube degradation in steam generators is
the interaction of water chemistry, thermal-hydraulic design, materials selection,
fabrication methods, and operating conditions. The causes of tube degradation
are well understood by the industry and are documented in the public record. The
root causes for the St. Lucie steam generator tube degradations were presented
to the NRC Staff in a meeting on August 27, 1986.7
7NRC Meeting Summary, Subject: uSummary or August 27, 1986 Meeting with FP&L and NRC Staff
Regarding Steam Generator Tube Degradation Mechanism," dated September 12. 1986.
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The Licensee has identified to the NRC modes of degradation that have
affected the steam generator tubes in both St. Lucie Units 1 and 2 in its
response of June 23, 1995, to NRC Generic Letter 95-03, "Circumferential
Cracking of Steam Generator Thbes," and in the meeting of July 3, 1996.
The degradation modes identified include intergranular attack, stress-corrosion
cracking and denting. Intergranular attack refers to localized attack at and
adjacent to grain boundaries of tube material, with relatively little corrosion
of the grains. Intergranular stress-corrosion cracking refers to cracking caused
by the simultaneous presence of stress and a specific corrosive medium. Denting
is the accumulation of corrosion products at the tube-to-tube support plate that
causes plastic deformation of the tube. The Licensee has identified locations of
these degradations in the tubes during the most recent steam generator inspection
of St. Lucie Unit 1.8 They include egg crate and drilled tube support plates, free
spans, expansion transition regions, and sludge pile areas. In every case, the
root cause of tube degradation can be attributed to material selection, water
chemistry, fabrication methods, or residual stresses at the affected location.
The Staff concludes that the Licensee understands and has identified the root
cause of tube degradation at St. Lucie Units 1 and 2.

C.

Require the Licensee to Specifically State What Corrective Measures
Will Be Implemented to Prevent Recurrence of Steam Generator
Tube Failures in All the Steam Generators in Unit 1 and Unit 2

As previously discussed, degradation of the steam generator tubing is caused
by the interaction of water chemistry, thermal-hydraulic design, materials selection, fabrication methods, and operating conditions. The Licensee has applied
corrective measures in order to reduce the rate of tube degradation. For example, the rate of tube degradation may be reduced through improvements in water
chemistry. The Licensee follows industry guidelines9 on secondary water chemistry for both units, and these guidelines represent a significant improvement
over the guidelines followed when Unit 1 began operating. The guidelines have
stringent requirements and limitations on specific types and amounts of chemicals in the primary and secondary water to mitigate corrosion. Replacement
steam generators having improved design, for example, better material selection
and tube support configuration, have had much better operating experience than
the earlier steam generators, such as those at St. Lucie. The Licensee plans to
replace the Unit 1 steam generators in October 1997 with steam generators that
incorporate these design improvements.

8 Su note I.

9FP&L Letter. "Generic Letter 95-03 Response." dated June 23.1995.
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The NRC Staff focuses on ensuring adequate tube integrity by requiring
Licensee compliance with applicable regulations and Technical Specification
requirements. The Staff uses its field inspections, meetings with the Licensee,
and licensing reviews to ensure that the Licensee satisfies the regulations lO and
plant Technical Specifications as they apply to steam generator tube integrity
and that appropriate inspection methods and repair criteria are used to address
specific forms of degradation. Plant Technical Specifications define degraded
and defective tubes, specify the scope of inspections and reporting requirements
and set forth tube plugging criteria and limits for allowable leakage in the reactor
coolant system. NRC regulations and plant Technical Specifications require that
steam generator tube degradation be managed through a combination of inservice
inspection, repair of tubes exceeding the plugging criteria in the plant Technical
Specifications, primary-to-secondary leakage monitoring, and structural and runtime analyses to ensure that safety objectives are met. On the basis of the
information provided by the Licensee in the meeting on July 3, 1996, and
the Staff's on site inspection, the Staff has concluded that the Licensee is in
compliance with these requirements.
In summary, the Licensee's corrective measures to reduce the rate of steam
generator tube degradation and continued compliance with NRC regulations and
plant Technical Specification requirements provide reasonable assurance that
steam generator tube integrity at St. Lucie Units 1 and 2 will be maintained.

m.

CONCLUSION

On the basis of the fact that (1) the Licensee has performed adequate steam
generator tube inspections that identified areas of degradation, (2) the Licensee
has completed analyses and repairs of degraded tubes, (3) the Licensee's in
situ pressure testing of degraded tubes indicated adequate structural integrity
remains, (4) the Licensee is monitoring primary-to-secondary leakage on a
continuing basis, and (5) the Licensee is complying with NRC regulations
and plant Technical Specifications, I have concluded that a confirmatory order
limiting St. Lucie Unit 1 to 50% of its power-level capacity is not warranted
and that the Licensee has identified the root cause of tube degradation and
implemented adequate corrective measures to provide reasonable assurance that
steam generator tube integrity will be maintained at St. Lucie Units 1 and 2.
IOThe NRC regulations that require steam generator tube Integrity be maintained include 10 C.F.R. Pan SO,
Appendix A. General Design Criteria for Nuclear Power Plants, Criterion I ;- Quality Standards and Records.
Criterion 14- Reactor Coolant Pressure Boundary, Criterion 30 - Quality ofReactor Coolant Pressure Boundary,
Criterion 31 - mcture Prevention of Reactor Coolant Pressure Boundary. and Criterion 32 - Inspection of
Reactor Coolant Pressure Boundary; 10 C.F.R. Pan SO, Appendix B, Quality Assurance Criteria for Nuclear
Power Plants and Fuel Reprocessing Plants; and 10 C.F.R. § SO.SSa. which specifies codes and standards for
nuclear power plants.
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For the reasons previously discussed, no basis exists for taking any further
action in response to the petition. As provided in 10 C.F.R. § 2.206(c), a copy
of the Decision will be filed with the Secretary of the Commission for the
Commission's review. This Decision will constitute the final action of the
Commission 25 days after issuance unless the Commission, on its own motion,
institutes a review of the Decision within that time.
FOR TIIE NUCLEAR
REGULATORY COMMISSION
Frank J. Miraglia, Jr., Acting
Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 18th day of November 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Frank J. Miraglia, Jr., Acting Director

In the Matter of

Docket No. 5D-309

MAINE YANKEE ATOMIC
POWER COMPANY
(Maine Yankee Atomic Power Station)

November 20,1996

The Acting Director of the Office of Nuclear Reactor Regulation (NRR)
denies a petition filed with the Nuclear Regulatory Commission (NRC or
Commission) by letter dated January 20, 1996, by Anne D. Burt on behalf of
the Friends of the Coast - Opposing Nuclear Pollution (petitioner), requesting
that actions be taken regarding the Maine Yankee Atomic Power Station (Maine
Yankee) operated by the Maine Yankee Atomic Power Company (the Licensee).
The petition is denied based on the Acting Director's analysis of the technical
issues, set forth in the Decision, which analysis showed no technical basis
warranting granting the petition. Petitioner's requests for immediate action and
for an informal hearing were denied by the Director, NRR, by letter dated May
13, 1996, for the reasons stated in that letter.
/

TECHNICAL ISSUES DISCUSSED
The following technical issues are discussed: Adequacy of containment
design at or above originally authorized power level; Microfissuring of lowferrite stainless steel weldments.

290

DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206
I.

INTRODUCTION

By letter dated January 20, 1996, Ms. Anne D. Burt filed a petition with the
U.S. Nuclear Regulatory Commission (NRC), pursuant to 10 C.F.R. § 2.206, on
behalf of the Friends of the Coast - Opposing Nuclear Pollution (the Petitioner)
requesting that actions be taken regarding the Maine Yankee Atomic Power
Station (Maine Yankee), operated by the Maine Yankee Atomic Power Company
(the Licensee). The petition requests that the Commission take expedited action
to (1) suspend the operating license of Maine Yankee pending resolution of the
petition; (2) examine and test by plug sampling - or other methods approved
by the American Society of Mechanical Engineers - all large piping welds
that may have been susceptible to microfissures at the time of construction;
(3) reanalyze the Maine Yankee containment as one located in an area where
seismic risk is not "low"; (4) reduce the licensed operating capacity of Maine
Yankee to a level consistent with a flawed containment and/or flawed reactor
coolant piping welds; (5) hold an informal public hearing in the area of the
plant regarding the petition; and (6) place the Petitioner on service and mailing
lists relevant to the group's interests in safety at Maine Yankee and intention to
participate in all public forums opened by the NRC.
. By letter dated May 13, 1996, the Director, Office of Nuclear Reactor
Regulation (NRR), NRC, acknowledged the NRC's receipt of the petition, and,
for the reasons stated in the letter. denied Petitioner's request for immediate
action suspending the operating license or reducing the licensed operating
capacity of Maine Yankee (Requests 1 and, in part, 4). In addition, for reasons
stated in the May 13, 1996 letter, the Director denied the Petitioner's request for
an informal hearing (Request 5). The Director also stated in the May 13, 1996
letter that the request that the NRC place Petitioner oh service and mailing lists
relevant to its interests in safety at Maine Yankee and its intention to participate
in all public forums opened by the NRC (Request 6) was moot, as Petitioner's
attorney had already been added to the Maine Yankee service list. In addition,
the Petitioner was informed that NRC would review the petition in accordance
with section 2.206 and issue a final decision within a reasonable time.
The remaining specific requests for NRC action in the petition dated January
20, 1996, i.e., Requests 2, 3, and 4 identified above, and the issues that Petitioner
raised as their bases, are addressed in this Decision. For the reasons set forth
below, Petitioner's remaining requests for action pursuant to section 2.206 are
denied.
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n.

DISCUSSION

The NRC Staff has conducted a thorough evaluation of each of the two safetyrelated issues raised in the petition regarding the adequacy of the containment
and reactor coolant welds. Each of the issues is addressed below.

A.

Adequacy of Containment Design at or Above Originally
Authorized Power Level

The Petitioner asserts that the containment is inadequate for operation at any
power in excess of that authorized in the original license, and may be inadequate
for the originally licensed power level because of insupportable original design
acceptance criteria in that the Maine Yankee containment was designed and
constructed without diagonal rods. The Petitioner states that
the Atomic Energy Commission staff recommended to the commission that a license
amendment pennitting this type of construction be allowed, " ••• for this plant and this
plant only due to low seismic risk." Early in 1979 the MYAPS was shaken by an earthquake
of 4.2 magnitude and epicentered less than ten miles from the plant site. The NRC then
ordered the shutdown of five nuclear power stations including MYAPS until piping and
piping supports could be seismically qualified . • • ."

The Petitioner also states that there is no public record, however, that NRC
reevaluated what Petitioner asserts is a marginally acceptable containment design
at Maine Yankee before it granted license amendments to operate at increased
power.
The Maine Yankee containment is a reinforced concrete structure. The
original NRC operating license review determined that the seismic and thermalhydraulic design of Maine Yankee's containment structure is adequate. (The
construction permit for Maine Yankee was issued on October 21, 1968, and
the operating.1icense was issued on September 15, 1972.) With its petition
of January 20, 1996, the Petitioner enclosed an NRC letter of January 22,
1971, in which the Staff asked the Licensee to submit additional information
related to seismic shear stress, given that there are no diagonal seismic shear
reinforcements in the containment wall. Low seismicity of the site was not a
factor in the Staff's acceptance of the Maine Yankee containment design without
diagonal seismic reinforcement bars. As described below, acceptance by the
Staff of the adequacy of the seismic design was based on the results of stress
analyses.
The earthquake for which Maine Yankee was originally designed - termed
a Safe Shutdown Earthquake (SSE) - is based on a Housner design response
spectrum with a zero-period peak horizontal ground acceleration of O.lOg.
The five-plant shutdown that was ordered on March 13, 1979, was triggered
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by a finding of an error in a plpmg computer program, which led to the
issuance of IE Bulletin No. 79-07, "Piping Stress Analysis of Safety-Related
Piping" on April 14, 1979. The earthquakes that occurred near the plant
site starting on April 18, 1979, at 02 hours and 34 minutes universal time,
were not a factor in the five-plant shutdown that was ordered on- March 13,
1979. As a consequence of the sequence of earthquakes that occurred near
the plant in April 1979 and the occurrence of the January 9, 1982 magnitude
53/4 earthquake in New Brunswick, Canada, the Licensee undertook a seismic
analysis program. This program included analyses and upgrading of certain
plant components and a reevaluation of the seismic hazard. Thus, the results
from the seismic analyses and upgrading program were instrumental in the
Staff's conclusion that the existing seismic design for Maine Yankee remained
adequate. However, following its review of the seismic hazard reevaluation, the
NRC Staff determined that the appropriate characterization of the ground motion
for any future analysis of the plant is a high-frequency peak ground acceleration
of O.18g anchoring the response spectrum obtained from NUREGICR-0098 ,
"Development of Criteria for Seismic Review of Selected Nuclear Power Plants,"
using the 50th percentile amplification factors.
Subsequently, in 1986, the Maine Yankee Plant underwent a seismic margin
assessment program. The review-level earthquake used in the seismic margin
assessment had a peak ground acceleration of O.3g, which is much greater
than the peak ground acceleration of the SSE. The seismic safety margin
program included a review of the entire plant including analysis and upgrading
of certain plant components, such as Main Control Board, Control Room
Auxiliary Cabinets, Service Water Piping Support, and others. As a result of
this reassessment, it was established that, with the upgrades implemented at the
plant, the Maine Yankee Plant can be safely shut down during an earthquake
with a peak ground acceleration of O.27g.
In its report "Seismic Margin Review of the Maine Yankee Atomic Power
. Station" (NUREG/CR-4826, Vol. 2, dated March 1987), the NRC Staff also
concluded that the overall seismic margin of the plant, including the containment,
was well above the 0.18g value and, therefore, no upgrading of the seismic
design was considered necessary. Further, in the Staff report "An Approach to
the Quantification of Seismic Margins in Nuclear Power Plants" (NUREG/CR4334, dated August 1985), it is also noted that prestressed and reinforced
concrete containment structures have a large seismic margin above the SSElevel earthquake.
Additionally, numerous tests and studies conducted since the operating license
review of the Maine Yankee Plant, specifically on shear stress in biaxially
cracked reinforced concrete without diagonal reinforcement bars, have led to
the acceptance of specified allowable shear stress by the American Society of
Mechanical Engineers (ASME) Boiler and Pressure Vessel Code (Code), Section
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m, Division 2, CC-3421.5, for reinforced-concrete containment structures.

An
analysis of the Maine Yankee containment structure was conducted in December
1984 by the Licensee and submitted on the Docket as an attachment to letter
MN-85-27, dated February 5, 1985. The results of the study indicate that
the controlling peak ground acceleration value is 0.39g for the ASME Codeallowable tangential shear stress caused by the SSE loading in combination
with design-basis internal pressure and dead loads. This provides additional
confidence on the ruggedness of the Maine Yankee containment.
Based on the above, with regard to the Petitioner's concern about the
adequacy of the Maine Yankee containment structural design for earthquakes
(seismic), the Staff concludes that the Maine Yankee containment is satisfactory ..
and has adequate margin. The NRC Staff has determined that the design of
the Maine Yankee containment structure without diagonal reinforcement bars
is supported by analysis and poses no undue risk to public health and safety.
Accordingly, Petitioner's requests for NRC action based on the seismic design
of the containment are denied.

B.

Microfissuring of Low-Ferrite Stainless Steel Weldments

The Petitioner asserts that the Maine Yankee emergency core cooling systerr.-.
(ECCS), reactor coolant piping, and other large piping have not been adequately
analyzed for materials degradation to ensure integrity at power operation in
excess of the originally licensed power level or under accident conditions. The
Petitioner states further that the Atomic Energy Commission's concern with
"microfissures" in reactor coolant system welds led to the appointment of a task
force, and prompted studies and reports in 1971 (before heightened awareness
of embrittlement phenomena) that concluded that the microfissures would not
propagate or grow under foreseeable conditions. The Petitioner asserts that large
pipe welds next to the reactor vessel have endured 23 years of corrosion, stress,
vibration, and radiation, and may fail, initiating a loss-of-coolant accident, or
may be subject to thennal shock failure initiated by use of the ECCS.
In a safety evaluation dated-February 25, 1972, the NRC Staff concluded that
the low-ferrite stainless steel weldments in large piping at Maine Yankee are
acceptable because the microfissures of the type and density found in the lowferrite stainless steel weldments of the Maine Yankee facility do not significantly
impair the strength and capability of the welds, and that removal of the welds
and rewelding could introduce other problems of greater safety significance
than those resulting from the presence of microfissures. This evaluation was
based on infonnation provided by Battelle Columbus Laboratories, Stone and
Webster Engineering Corporation, and Dr. Ernest F. Nippes of Rensselaer
Polytechnic Institute. Furthennore, the Maine Yankee reactor vessel meets
the requirements of 10 C.F.R. § 50.61, "Fracture Toughness Requirements for
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Protection Against Pressurized Thermal Shock." In addition, the large-diameter
pipe welds attached to, or next to, the reactor vessel do not receive sufficient
radiation to cause embrittlement. Finally, Type 316 stainless steel weld material,
in which the microfissures were discovered, is resistant to corrosion in a PWR
coolant environment, and the vibratory loads are insufficient to be a concern for
large-diameter piping.
In a letter to the Petitioner dated May 13, 1996, the Staff stated that in order
to determine if there is any long-term safety significance of the microfissures,
the Staff will review the inservice inspection results for the welds identified as
being susceptible to micro fissures. The Staff has now completed its review of
the inservice inspection test results for welds susceptible to microfissures. The
Staff's review confirmed that no unacceptable indications have been observed
during in service inspection. In addition, pressure tests have not identified any
leakage. These tests indicate that 23 years of plant operation have not caused the
microfissures to grow to a size detectable by inservice inspection or through-wall
leakage. Plug sample testing was performed by Battelle, Columbus Laboratories,
on the primary coolant system low-ferrite welds (Reference: Battelle's report
dated September 17, 1971, which was transmitted by the Licensee to the NRC
by letter dated September 21, 1971). As part of the inservice inspection program
in accordance with 10 C.F.R. § SO.SSa(g), the Licensee has been performing and
continues to perform ASME Code inspections of large piping welds that may
have been susceptible to microfissures at the time of construction. Additional
plug sample testing would not yield any pertinent additional information and is
not needed.
On the basis of the above analyses, inservice inspection, and pressure test
results, microfissures are not considered a long-term safety-significant issue for
Maine Yankee. Accordingly, the Petitioner's remaining requests for NRC action
based on asserted microfissures in large piping welds is denied.

m.

CONCLUSION

As explained above, and as requested by the Petitioner, the Staff examined
the adequacy of containment design and susceptibility of welds to microfissures.
For the reasons stated above, no basis exists for taking any further action in
response to the petition. Accordingly, no action pursuant to section 2.206 is
being taken in this matter.
A copy of this Director's Decision will be filed with the Secretary of the
Commission for Commission review in accordance with 10 C.F.R. § 2.206(c} of
the Commission's regulations. As provided by this regulation, this Director's
Decision will constitute the final action of the Commission 25 days after
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issuance, unless the Commission, on its own motion, institutes a review of the
Decision within that time.
FOR THE NUCLEAR

REGULATORY COMMISSION
Frank J. Miraglia, Jr., Acting
Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 20th day of November 1996.
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Frank J. Miraglia, Jr., Acting Director

In the Matter of

Docket Nos. 50-282
50-306

72-10
NORTHERN STATES POWER
COMPANY
(Prairie Island Nuclear Generating
Plant, Units 1 and 2)

November 27, 1996

The Acting Director of the Office of Nuclear Reactor Regulation denies a
petition dated June 5, 1995, submitted to the Nuclear Regulatory Commission
(NRC) by the Prairie Island Coalition Against Nuclear Storage (PICANS), now
known as the Prairie Island Coalition, and the Nuclear Information and Resource
Service (petitioners) requesting that the NRC immediately suspend the operating
licenses for Prairie Island Nuclear Generating Plant, Units 1 and 2, operated by
the Northern States Power Company.
.
Petitioner presented four concerns. Prairie Island steam generators are
suffering from tube degradation and may rupture unless proper testing is
conducted and corrective actions are taken. The Prairie Island reactor vessel
head penetrations have stress-corrosion cracks which, if not found and corrected,
may result in a catastrophic accident involving the reactor control rods. Plans for
unloading dry cask storage units in an emergency were not properly reviewed
by the NRC and do not satisfy NRC requirements. Finally, the physical integrity
of the Prairie Island crane requires physical testing and a safety analysis before
future crane use following its handling of a heavy load for an extended period
of time.
For the reasons explained in the Director's Decision, the Acting Director
concludes that inadequate bases exist for granting Petitioners' request.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

On June 5, 1995, the Nuclear Information and Resource Service and the
Prairie Island Coalition Against Nuclear Storage (PICANS), now known as the
Prairie Island Coalition (petitioners), filed a petition pursuant to section 2.206 of
Title 10 of the Code of Federal Regulations (10 C.F.R. § 2.206) requesting that
the Nuclear Regulatory Commission (NRC) immediately suspend the operating
licenses for Prairie Island Nuclear Generating Plant, Units 1 and 2, operated by
Northern States Power Company (NSP or Licensee).

n.

BACKGROUND

As a basis for their request, Petitioners presented four concerns which are
summarized as follows: (1) The Prairie Island steam generators are suffering
from tube degradation and may rupture unless proper testing is conducted
and corrective actions are taken; (2) the Prairie Island reactor vessel head
penetrations (VHPs) have stress-corrosion cracks which, if not found and
corrected, may result in a catastrophic accident involving the reactor control rods;
(3) plans for loading and unloading of dry cask storage units in an emergency,
which include storage of irradiated components in the fuel transfer canal, were
not properly reviewed by NRC and do not satisfy NRC requirements; and (4)
the physical integrity of the Prairie Island crane used to lift the dry cask for
Prairie Island's spent fuel requires physical testing and a safety analysis before
future crane use following its handling of a heavy load for an extended period
of time.
By a letter dated June 19, 1995, the Director of the Office of Nuclear Reactor
Regulation (NRR) denied the Petitioners' request for immediate suspension of
Prairie Island Units 1 and 2 licenses. The Director stated that the NRC Staff's
review of the petition did not identify any safety issues warranting immediate
action at the Prairie Island Nuclear Generating Plant. The Director also stated
that the NRC Staff would issue a Director's Decision addressing Petitioners'
concerns within a reasonable time.
PICANS submitted a letter to the Chairman of the NRC dated June 21, 1995,
which reiterated the concerns raised in the petition and requested an evening
public hearing within the vicinity of the Prairie Island facility. In a July 12,
1995 response, the NRC Staff informed PICANS that an evening public hearing
was not warranted at that time but that the request would again be considered at
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the time of issuance of the Director's Decision. l PICANS was further informed
that the concerns raised in the June 21, 1995 letter would be addressed in the
Director's Decision.
On February 19, 1996, Petitioners filed an addendum to their petition
raising further concerns regarding steam generator tube cracking and requested
that Prairie Island Unit 1 not be allowed to return to operation until certain
inspections of steam generator tubes were conducted. In a March I, 1996
response, the Director of NRR denied Petitioners' request for action concluding
that no safety issues warranting immediate action had been identified.
On March 13, 1996, Petitioners submitted another addendum to the petition
raising additional concerns regarding steam generator tube cracking at Prairie
Island and again requesting that the NRC require that Prairie Island Units 1
and 2 be placed in mid-cycle outages for the purpose of steam generator tube
inspections. Petitioners further requested an informal public hearing if the NRC
determined that such testing need not be conducted.
In an August 21, 1996 response, the Director of NRR concluded that the
addendum did not raise any safety issues warranting immediate action and that
an informal public hearing was not warranted at that time.
Petitioners' concerns are addressed below. In addressing these issues, I have
considered the concerns expressed by the Petitioners in the letters of June 21,
1995, February 19, 1996, and March 13, 1996.

m.
A.

DISCUSSION

Steam Generator Tube Degradation

The steam generators used at pressurized water reactors (PWRs) are large heat
exchangers that use the heat from the primary reactor coolant to make steam
in the secondary side to drive turbine generators which generate electricity.
The primary reactor coolant flows through tubes contained within the steam
generator. As the coolant passes through the steam generator tubes, it heats
the water (i.e., secondary coolant) on the outside of the tubes and converts it
to steam which drives the turbine generators. Steam generator tubes made
from mill-annealed alloy 600 have exhibited a wide variety of degradation
mechanisms. Such material has been used in a number of steam generators
at commercial nuclear facilities, including the steam generators at Prairie Island
Units 1 and 2. These degradation mechanisms include mechanically induced
(e.g., fretting wear, fatigue) and corrosion-induced (e.g., pitting, wastage, and
cracking) degradation.
1 For the reasons set out in the cover letter transmitting this Decision. the NRC Staff has again determined that
an evening public hearing is not warranted.
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Steam generator tubes constitute a significant portion of the reactor coolant
pressure boundary. As a result, the structural and leakage integrity of the
boundary is important in ensuring the safe operation of the plant. A loss of
steam generator tube integrity has potential safety implications, as noted by
the Petitioners, namely, (1) the loss of primary coolant which is needed to
cool the reactor core and (2) the potential for leakage of radioactive fission
products into the secondary system where their isolation from the environment
cannot be ensured. As a result of the importance of this portion of the reactor
coolant pressure boundary, NRC has regulations on maintaining the structural
and leakage integrity of the steam generator tubes. The overall regulatory
approach to ensuring that steam generators can be safely operated consists of
the following:
(1) Technical specification requirements to ensure that the likelihood of
steam generator tube rupture events is minimized, including
(a) periodic in service inspection of the tubing,
(b) plugging or repair of tubing found by inspection to be defective,
and
(c) operational limits on primary-to-secondary leakage beyond which
the plant must be shut down.
(2) Analysis of the design-basis steam generator tube rupture event to
demonstrate that the radiological consequences meet 10 C.F.R. Part
100 guidelines.
(3) Emergency operating procedures for ensuring that steam generator tube
rupture events can be successfully mitigated.
Steam generator tube degradation can be detected through inservice inspection of the steam generator tubes. These inspections are generally required by
a plant's Technical Specifications which specify the frequency and scope of the
examinations along with the tube repair criteria. In the 1970s, wastage (i.e.,
general tube wall thinning) and denting (mechanical deformation of the tube)
were the dominant degradation mechanisms being observed. These degradation
mechanisms were readily detectable with the bobbin coil inspection method and
were effectively controlled or eliminated, in part, by improvements in water
chemistry. Stress-corrosion cracking (SCC) emerged in the mid-1980s as the
dominant degradation mechanism affecting the steam generator tubes. SCC can
be oriented axially along the tube or circumferentially around the tube, or can
consist of a combination of axial and circumferentially oriented cracks. SCC
that has an axial orientation can be detected with a bobbin coil probe. The
capabilities of the bobbin coil inspection method at detecting axially oriented
cracks depend on such factors as the location of the cracking, interfering signals,
and the data analysis procedures.
Circumferentially oriented SCC emerged as a significant problem affecting
the industry in the late 1980s. The bobbin coil probe is generally insensitive
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to such cracking (i.~., circumferential SCC); as a result, locations susceptible
to circumferential SCC may need to be examined with techniques other than
the bobbin coil. Historically, probes such as the motorized rotating pancake
coil (MRPC) probe have been used to detect circumferential SCC at locations
susceptible to such degradation. Recently, more advanced probes (e.g., Zetec
Plus-Point probe which contains a plus-point coil) have been used.
Deficiencies have been identified in certain utility inspection programs for
detecting SCC, particularly circumferentially oriented SCC. Potential deficiencies include using inappropriate probes for inspecting locations susceptible to
circumferential cracking, not optimizing the test methods to minimize electrical
noise and signal interference, and not being alert to plant-unique circumstances
(e.g., dents, copper deposits) which may necessitate special test procedures found
unnecessary at other similarly designed steam generators or not included as part
of a generic technique qualification.
Even though deficiencies in eddy-current inspection programs have been
identified, operating experience indicates that steam generator tube integrity
can be maintained at a plant when appropriate eddy-current data acquisition
(including probe selection) and data analysis procedures are used, when the
data analysts have been properly trained, when the intervals between inspections
are determined based on the inspection findings, and when the operating
environment of the steam generator tubes is controlled (e.g., water chemistry
control). Adequate tube integrity has historically been achieved at plants through
inservice inspections that involved the use of bobbin and MRPC probes. In some
instances, operating intervals were shortened between inspections to ensure tube
integrity.
Nevertheless, inspection findings at the Maine Yankee Atomic Power Station
in 1994 and 1995 raised concerns that large circumferential cracks could
develop over the course of an operating interval or that a large number of
circumferential cracks may be present if a facility was not using appropriate
inspection techniques. As a result of these inspection findings, the NRC Staff
issued Generic Letter (GL) 95-03, "Circumferential Cracking of Steam Generator
Thbes," on April 28, 1995, which (I) requested affected licensees to evaluate
recent experience (including the Maine Yankee experience) concerning the
detection and sizing of circumferential cracks and the potential applicability
of this experience to their plants; (2) on the basis of the results of this
evaluation, including past inspections and the results thereof, and other relevant
factors, requested affected licensees to develop a safety assessment justifying
continued operation until the next scheduled steam generator tube inspections
were performed at their plants; and (3) requested that licensees develop and
submit their plans for the next steam generator tube inspection as they pertain
to the detection of circumferential cracks.
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Subsequent to the issuance of GL 95-03, the Petitioners made the following
requests with respect to steam generator tubes at Prairie Island Units I and 2:

Request (a)That all stearn generator tubes in Prairie Island Unit 2 be given a full length inspection
utilizing the more comprehensive and proactive battery of tests employed at Maine Yankee
during NSP's 1995 outage. Petitioners specifically demand that the Zetec Plus Point Probe
and any state of the art, eddy current probe for corrosive cracking be employed at Prairie
Island 2 during Outage 17 scheduled to end June IS, 1995.

Request (b) That if the Zetec Plus Point Probe and any state of the art probe are not employed during the
mid-June 1995 outage, then reactor Unit 2 be taken immediately off·line until such time these
specific Zetec Plus Point Probe and any state of the art, eddy current probe for corrosion
cracking are completed.

Request (c)That Prairie Island Unit I immediately be placed into a mid-cycle outage to perfonn the NRC

requested actions outlined in Generic Letter 95·03. In addition, all Unit I stearn generator
tubes be inspected through the use of the Zetec Plus Point Probe and any state of the art,
eddy current probe for corrosion cracking.

NSP submitted its response to the generic letter for Prairie Island Units 1
and 2 by letter dated June 27, 1995. As discussed below, the information
submitted provides no indication of an active circumferential crack mechanism
at the Prairie Island units, nor does it suggest any significant concern regarding
the potential for large, undetected circumferential cracks at these units.
The Prairie Island Unit 2 steam generators were last inspected in June 1995,
This inspection included a 100%, full-length inspection with the bobbin probe.
In addition, a 100% inspection was performed with a combined MRPClPlusPoint probe from the hot-leg tube end to 3 inches above the tubesheet. Most row
1 and 2 U-bends were also inspected with the MRPClPlus-Point coil. The bobbin
probe is appropriate for performing the general-purpose, full-length inspection
of the tubing because of its capability to detect flaw geometries exhibiting an
axial component (e.g., corrosion thinning and wastage, mechanically induced
wear, pitting, and axial cracks). The bobbin inspection was supplemented
by inspections with a combined MRPClPlus-Point probe to provide enhanced
sensitivity to detecting cracks. These inspections encompassed the areas of axial
crack activity with the bobbin coil probe and, in addition, the locations most
vulnerable to circumferential cracking with the MRPClPlus-Point coil.
NSP reports that the Prairie Island Unit 1 steam generators were last inspected
in January 1996. This inspection included a 100% full-length inspection with

302

the bobbin probe, except for rows 1 and 2 U-bends. Rows 1 and 2 U-bends
were examined with MRPClPlus-Point. All hot-leg tubes were examined with
rotating probe technology (including Plus-Point) from the tube end to 6 inches
above the top of the tubesheet. All sleeves were examined full length with the
Plus-Point rotating coil.
In addition, NSP's response to the generic letter addressed, in part, each of
five locations at which circumferentially oriented degradation has historically
occurred in Westinghouse steam generators. These locations are places where
there is significant axial stress associated with variations in tube geometry and
include (1) tube expansion transition areas, (2) dented top-of-tubesheet locations
in partial roll-expanded tubes (described below), (3) dented tube-ta-tube support
plate intersections, (4) small-radius U-bends, and (5) sleeve joints. Significant
axial stress would contribute to the development of circumferential cracking.
Regarding the first and second categories, the tubes at Prairie Island are roll
expanded over only the lower portion of the tubesheet depth (i.e., partial roll expansion). NSP reports that the incidence of circumferential cracks at expansion
transitions where the tubes have received a partial-depth expansion has been
negligible industrywide. For Prairie Island Unit I, the 100% MRPClPlus-Point
inspection in the tubesheet regions in January 1996 did not find any circumferential indications in the in-service tubes. Similarly, for Prairie Island Unit
2, the MRPClPlus-Point inspections in the tubesheet regions did not identify
circumferential indications.
With regard to the third category, circumferential SCC at dented tube support
plate intersections has only been reported at a limited number of plants. In
addition, dented regions have exhibited both axial and circumferential SCC with
axial SCC typically being the more frequently observed degradation mechanism.
Axial SCC at dented locations can be detected with the bobbin probe. Although
NSP has not reported perfonning MRPC or Plus-Point examination at the
support plates, it has examined 100% of these locations using a bobbin probe
and has not reported any axial cracking. Not detecting any axial cracking gives
confidence that widespread circumferential SCC is not occurring.
Regarding the fourth category, SCC in the small-radius (row 1 and some row
2) U-bends has been extensive in Westinghouse steam generators. This cracking
has been predominantly axial, with only isolated instances of nonaxial cracks.
NSP reports that the small-radius U-bends are routinely inspected with the
MRPC. In January 1996, the Licensee inspected 100% of rows 1 and 2 U-bends
on Prairie Island Unit 1 with the MRPClPlus-Point and found no indications.
The June 1995 inspections at Prairie Island Unit 2 with the MRPClPlus-Point
probe looked at the majority of small-radius U-bends and found one axial and
no circumferential indications.
Regarding the fifth category, during the January 1996 inspection in Unit
I, all in-service and new sleeves were examined full length with Plus-Point.
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Indications were found in the upper sleeve weld region of sixty-one ABB
Combustion Engineering welded tube sheet sleeves. These indications were
characterized as single or multiple circumferential indications or volumetric
indications. All of these sleeved tubes with circumferential indications were
removed from service by sample removal andlor plugging. The volumetric
indications were evaluated and indications located within the pressure boundary
were plugged. No sleeves are installed in Unit 2. Sleeves were installed in Unit
1 to address forms of tube degradation (e.g., axial cracking and intergranular
attack) other than circumferential cracking.
In response to the large number of indications identified in the upper sleeve
welds of ABB Combustion Engineering welded tubesheet sleeves during the
January 1996 Unit 1 outage, the NRC Staff held discussions and meetings with
the Licensee to determine the root cause of the indications. NSP pulled five
sleeveltube samples during the outage to perform metallurgical analysis on and
determine the root cause of the indications. Four of the removed tubes contained
circumferential indications and one contained a volumetric indication. NSP
started up Unit 1 on March 3, 1996, and committed to perform a mid-cycle
outage to perform additional inspections unless the results of the metallurgical
analyses from the pulled sleeves indicated that additional inspections would not
be warranted.
ABB Combustion Engineering performed the metallurgical examinations,
with third-party review by the Electric Power Research Institute. The results
showed that the sleeve weld indications were not service induced. Instead, they
were original fabrication flaws that were the result of faulty cleaning of tube
surfaces prior to welding. The examinations of the tube samples revealed that
the sizes of the flaws were such that the structural integrity of the welds was not
compromised. None of the flaws showed any indication of having propagated in
service. Since the indications were not service induced, the NRC Staff agreed
that a mid-cycle outage to perform further inspections was not necessary.
ABB Combustion Engineering is currently revising its topical report on
sleeving to incorporate improved cleaning techniques prior to installation of
sleeves, in order to prevent such flaws in the future. NSP plans to submit
an amendment to the NRC for review to adopt the revised ABB Combustion
Engineering topical report prior to installation of CE sleeves.
After GL 95-03 was issued, additional information from inspections performed at Maine Yankee and the destructive examination of several tubes removed from Maine Yankee became available. This additional information appears in NRC Information Notice 95-40, "Supplemental Information Pertaining
to Generic Letter 95-03, 'Circumferential Cracking of Stearn Generator Thbes.' "
This information led to the conclusion that the tubes with the largest indications
at Maine Yankee continued to exhibit adequate structural integrity at the time
they were found. This was attributable, in part, to the crack morphology as
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discussed in the Information Notice. As a result, adequate tube structural integrity was ensured for the operating interval between inspections, even though
the MRPC probe, rather than the Plus-Point probe, was used during the earlier
inspections.
As mentioned above, the safe operation of the steam generators is ensured
by performing inspections and repairing defective tubes, limiting the operational
leakage through the steam generators, analyzing a design-basis steam generator
tube rupture event to demonstrate acceptable radiological consequences, and
having appropriate emergency operating procedures in place. As discussed
above, the Staff believes that the inspection probes used during the May 1994
and June 1995 outages at Prairie Island Units 1 and 2, respectively, were
adequate to provide reasonable assurance of tube integrity. In addition, NRC
requires an operational leak rate limit to provide reasonable assurance that,
should a leak occur during service, it will be detected and the plant will be shut
down in a timely manner before rupture occurs and with no undue risk to public
health or safety.
Therefore, on the basis of (1) the fact that appropriate steam generator
tube inspections have been performed, (2) monitoring of primary-ta-secondary
leakage is being conducted, and (3) the fact that appropriate emergency operating
procedures are in place, the NRC Staff has concluded that the Petitioners' request
for the shutdown of Prairie Island Units 1 and 2 until full-length tube inspections
are completed using the Zetec Plus-Point probe and any state-of-the-art eddycurrent probe sho~I1d be denied.

B.

Vessel Head Penetration (VHP) Cracking

The Petitioners contend .that the VHPs at Prairie Island Units 1 and 2 are
likely to have stress-corrosion cracks which, if not found and corrected, may
result in a catastrophic accident involving reactor control rods. The Petitioners
also contend that VHPs in PWRs in France, Belgium, Switzerland, and Sweden
are cracking and that French data indicate that the cracking mechanism will not
necessarily produce a detectable leak prior to a break that would initiate a serious
accident. The Petitioners further contend that failure of a VHP could cause
the ejection of a control-rod drive mechanism (CRDM), resulting in a loss of
control of the reactor and/or a serious leak that could not be isolated and thereby
could induce a loss-of-coolant accident. The Petitioners request immediate, full
inspection of all VHPs in Units 1 and 2 for cracking using state-of-the-art eddycurrent testing. The Petitioners also request that NRC immediately suspend the
operating licenses of both units until the VHPs are inspected.
This same issue has been the subject of a recent Director's decision under
10 C.F.R. § 2.206 issued by the Director of NRR. See All Pressurized Water
Reactors, 00-95-2,41 NRC 55 (1995). There, the NRC Staff concluded, after
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reviewing the information referred to by that Petitioner, that the likelihood of
the formation of circumferential cracks is small, the likelihood of forming small
axial cracks is higher, and that leaks would develop before catastrophic failure of
a VHP would occur. This would result in the deposition of boric acid crystals on
the vessel head and surrounding area that would be detected during surveillance
walkdowns. The Petitioners contend that this conclusion is not supportable as
French data indicate that the cracking mechanism will not necessarily produce
a detectable leak prior to a break that would initiate a serious accident.
The NRC Staff's review of the French data does not support the Petitioners'
contention that a crack would not be detected due to leakage prior to catastrophic
failure. Topical reports submitted to and reviewed by the NRC Staff indicate
that cracks in the CRDM VHPs would need to grow well above the reactor
vessel head before reaching a critical size that would lead to the catastrophic
failure of a CRDM VHP. The portion of the crack above the head would leak
well before the critical size is reached.
The circumferential crack at the French reactor was very small relative
to the size flaw that would jeopardize structural integrity. Furthermore, the
circumferential crack initiated from the exterior of the VHP which is more
susceptible to circumferential cracking. This situation occurred after a small
axial throughwall crack leaked. Thus, it is expected that leakage would be
detected long before significant circumferential cracking could occur. Of
the numerous VHP inspections in Europe. Japan. and the United States. no
additional cases of circumferential cracking have been observed. The members
of the Westinghouse. Babcock & Wilcox, and Combustion Engineering Owners
Groups through Nuclear Energy Institute submitted acceptance criteria for both
axial and circumferential cracking to the NRC for review and approval. The
acceptance criteria were partially accepted by the NRC Staff. The criteria
for axial cracking were accepted as proposed. The criteria for circumferential
cracking were rejected. Any circumferential cracks found must be reported to
the NRC Staff for disposition. If VHP cracking violated the above acceptance
criteria. the NRC Staff would review the Licensee's plan for monitoring or repair
,of the crack.
Finally. a foreign reactor developed extensive circumferential cracking in
VHPs as a result of two major demineralizer resin ingress events in the early
1980s. The NRC Staff issued a request for additional information to NSP on
September 25, 1995, to determine if any similar resin ingress events had occurred
at Prairie Island. The Licensee responded to the NRC Staff on October 24. 1995.
that there have been no resin ingress events at Prairie Island.
The NRC Staff has closely monitored VHP cracking experience in the U.S.
and abroad and has reviewed extensive evaluations of VHP cracking. The
evaluations and operating experience indicate that it is highly unlikely that
significant circumferential cracks could develop and that there is significant
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margin between the flaw sizes that would result in detectable leakage and the flaw
sizes that would jeopardize structural integrity. Thus, the Staff has concluded
that VHP cracking is not a safety concern at this time. To ensure that VHP
cracking continues to be properly monitored and controlled, the NRC is in the
process of preparing a Generic Letter requesting addressees to describe their
program for ensuring the timely inspection of PWR CRDM VHPs and other
VHPs. This letter was issued for public comment on August 1, 1996.
Accordingly, the requests made by the Petitioners for the shutdown of the
Prairie Island units and inspection of the VHPs with enhanced inspection
techniques is denied. As explained above, the NRC Staff has concluded that no
substantial health and safety issues have been raised by the Petitioners.

C.

Unloading of Dry Cask Storage Units

Spent fuel discharged from a reactor core is stored on site in a spent fuel pool
prior to transfer to the U.S. Department of Energy (DOE) for final deposition.
Typically, one-third of a reactor core is discharged every refueling outage
(approximately every 18 months in the case of each of the Prairie Island units).
The Licensee concluded several years ago that it would reach maximum capacity
in its spent fuel pool in 1994, prior to availability of a DOE repository for storage
of spent fuel. To support the need for continued storage of spent fuel at the
reactor site, the Licensee applied to NRC for a license to store spent fuel in an
onsite independent spent fuel storage installation (lSFSI). NRC issued Materials
License No. SNM-2506 to NSP on October 19, 1993, for receipt and storage
of spent fuel at the ISFSI on the site of the Prairie Island Nuclear Generating
Plant. Materials License No. SNM-2506 allows NSP to use the TN-4O-type
casks for storage at its ISFSI. The TN-40, a metal cask system, is designed to
store forty PWR spent fuel assemblies in each cask. Dimensions of the cask
(with protective cover) are 202 inches high with an outside diameter of 103.5
inches. A loaded TN-40 storage cask weighs 109.3 metric tons.
On April 28, 1995, a public meeting was held in Red Wing, Minnesota,
to present NRC inspection findings related to dry cask storage activities at the
Prairie Island plant. Questions were raised by members of the public as to how
the Licensee would unload the spent fuel in a dry storage cask, if it became
necessary, i.e., would there be enough empty fuel racks in the spent fuel pool
to accommodate unloading of the cask.
In a letter to the NRC dated May 3, 1995, the Licensee submitted a plan
for unloading the TN-40 cask in response to the questions raised at the April
28, 1995 meeting. In that letter, the Licensee stated that some of the fuel
racks in the spent fuel pool contain nonfuel-bearing components, which could
be relocated to a temporary location in the fuel transfer canal. Alternatively,
it may be possible for the components to be stored temporarily in the TN-40
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cask, should it become necessary to unload a cask. In the latter case, even
though the TN-40 cask being returned to the spent fuel pool may no longer be
qualified to hold spent fuel, it quite possibly could still safely hold irradiated
nonfuel-bearing components.
The Petitioners raised issues concerning compliance with 10 C.F.R. § 50.59
and the need to make changes to Technical Specifications in order to use
the fuel transfer canal for nonfuel-bearing components under the Licensee's
plan. Petitioners also stated that section 50.59 requires a safety analysis and
amendment to the operating license with a public hearing whenever a change
occurs in Technical Specifications for spent fuel pool and reactor transfer canal
use. Petitioners further stated that a safety analysis is essential when a Technical
Specification change occurs.
The need for a change to the Technical Specifications and the process to be
followed under section 50.59 are two separate, but related, issues. With regard
to the Prairie Island Technical Specifications, the plan proposed by the Licensee
in its letter of May 3, 1995, for dealing with the need to unload a cask, would not
involve a change to Technical Specifications because Technical Specifications
do not address use of the fuel transfer canal nor do they address movement
of nonfuel-bearing components within the spent fuel pool. Prairie Island's
Technical Specification 3.8 specifies operating limitations associated with fuelhandling operations and core alterations only. Further, the fuel transfer canal
is not classified as a reactor safety system. The fuel transfer canal provides no
protection for the reactor, nor does it mitigate the consequences of a postulated
accident to the reactor. The fuel transfer canal is a component of the fuel storage
and fuel handling systems, which is considered a plant auxiliary system rather
than a reactor safety system. As use of the fuel transfer canal in the Licensee's
plan does not involve a change to the Technical Specifications, an amendment
for this reason would not be required and the opportunity to request a public
hearing with regard to a Technical Specification change would, therefore, not
arise.
With regard to section 50.59 of Title 10 of the Code of Federal Regulations,
that provision allows a Licensee to make changes to its facility and procedures
as described in the Final Safety Analysis Report (FSAR) without prior approval
from NRC. provided a change in Technical Specifications is not involved (which.
as described above. is met in this instance) and an unreviewed safety question
does not exist. Before moving the nonfuel-bearing components to temporary
storage racks in its fuel transfer canal. NSP would need to determine if this use
of the transfer canal changes the facility or procedures as described in the FSAR.
If NSP determines that a change has been made to the facility or procedures
as described in the FSAR. then a safety evaluation pursuant to section 50.59 is
required to be performed by the Licensee. If a Technical Specification change
were needed (not the case as discussed above). or an unreviewed safety question
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existed, NRC review and approval would be required. Otherwise, the Licensee
could make the modifications without prior NRC approval. Licensees submit
a list of modifications that were performed under section 50.59 without NRC
approval to NRC annually.
The Licensee did not fail to comply with the requirements of section 50.59
by presenting a plan for retrieval of fuel from a cask, which included an option
to place non fuel-bearing components in the fuel transfer canal. At the time
a cask unloading is deemed necessary, the Licensee can evaluate the specific
modifications needed to implement the plan and determine whether section 50.59
is applicable.
When applying for the license, NSP performed an accident analysis, in its
Safety Analysis Report, as required by NRC regulations. 2 In its Safety Evaluation
Report dated July 1993, the NRC Staff reviewed the Licensee's accident analysis
and determined that "Dose equivalent consequences, from a single cask, to any
individual, from direct and indirect radiation and gaseous activity release after
postulated accident events, are less than the 50 mSv (5 rem) limit established
in 10 CPR 72.106(b)." Additionally, in its Environmental Assessment, dated
July 28, 1992, the NRC Staff assessed the accident dose at the Prairie Island
site boundary as: "a small fraction . . . of the criteria specified . . . ," and
found that: "These doses are also much less than the Protective Action Guides
established by the Environmental Protection Agency (EPA) for individuals
exposed to radiation as a result of accidents . . .." Because it has been shown
that the dose equivalent from a single cask to any individual from postulated
accident events. is not ill excess of the levels required for taking protective actions
to protect public health, the NRC Staff considers that a time-urgent unloading
of the TN-40 cask is not a likely event.
Even if such an unlikely accident occurred and the Licensee determines that
corrective actions may need to be taken to maintain safe storage conditions,
options are available. This may include returning the cask to ~he auxiliary
building and/or the spent fuel pool for repairs. Once the cask is in the spent
fuel pool, it does not necessarily have to be unloaded to maintain safe storage
conditions. In addition, the Licensee may have other options available to cover
this unlikely contingency, including temporary storage of spent fuel in a spare
storage cask or use of an existing certified transportation cask. The Licensee
would have time to consider these and other available options in such an unlikely
event.
21be Ucensee analyzed accidents classified as Design Events mand IV, as described in ANSVANS 57.9, "Design
Criteria for an Independent Spent Fuel Storage Installation (Dry Storage Type)." Design Event m consists of that
set of inf~uent events that could reasonably be expected to occur during the lifetime of the ISFSI. Design Event
IV consists of the events that are postulated because their consequences may result in the maximum potential
impact on the immediate environs. Included among the scenarios considered under Design Event IV was a loss
of confinement bamer leading to an immediate release of radioactivity.
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Petitioners also raise an issue concerning the necessity to offload both the
entire reactor core and a 1N-40 cask simultaneously. NRC has no requirement
for licensees to maintain the spent fuel capacity to offload the entire core at
once. Prairie Island normally offloads only one-third of the core during refueling
outages. If NSP determines the need to offload the entire core during a refueling
outage, NSP can install temporary fuel racks in the cask laydown area in the
spent fuel pool. Therefore, a cask could not be unloaded for the short time
that temporary racks are installed in the cask laydown area. The Staff does not
view this as a problem for two reasons. First, the probability that a cask would
require unloading at the same time a full-core offload is in process is extremely
small. Second, in the event it became necessary to unload a cask, fuel could be
placed back into the reactor vessel and the temporary fuel storage racks could
be removed. As discussed above, time-urgent unloading of a 1N-40 cask is
extremely unlikely. The cask could then be unloaded after the cask laydown
area was cleared of the temporary fuel storage racks.
In addition to ensuring that a 1N-40 cask could be unloaded if necessary, the
Licensee's plan also provides assurance with regard to spent fuel retrievability.
Subpart F of 10 C.F.R. Part 72 provides general design criteria for ISFSIs
and monitored retrievable storage installations. Section 72.122 sets overall
requirements and 10 C.F.R. § 72.122(1) provides for retrievability of the fuel and
states: "Storage systems must be designed to allow ready retrieval of spent fuel
or high-level radioactive waste for further processing or disposaI." The NRC
Staff concluded in a May 5, 1995 letter to the Licensee that the ability to unload
a 1N-40 cask if necessary in accordance with the Licensee's plan would satisfy
this fuel retrievability provision.
Finally, Petitioners state that the wrong NRC department reviewed and approved NSP's plan for retrievability of irradiated fuel. The Office of Nuclear
Material Safety and Safeguards (NMSS) is responsible for licensing and regulating all issues under Part 72, including issues related to the design requirements
for ISFSIs. Therefore, NMSS is the correct NRC office to review whether the
Licensee's plan met section 72.122(1). As discussed above, the Licensee's plan
!does not involve a Technical Specification change. Accordingly, NRR review
of such a change would not be required. If, upon implementing its plan, the
Licensee determined that a safety evaluation pursuant to section 50.59 was required, NRR review and approval would be required only if an unreviewed
safety question existed.
With regard to the requests made by the Petitioners, there is no basis for
suspending NSP's operating licenses for the Prairie Island units until a safety
analysis is completed, reviewed, and approved by NRC, and until NSP's licenses
are amended and public hearings have been held. If NSP plans to implement
a specific plan to utilize the fuel-transfer canal which changes the facility or
procedures as described in the FSAR, then an evaluation pursuant to section
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50.59 would be required at that time, which would not require prior NRC
approval unless an unreviewed safety question exists or a change to Technical
Specifications is required.

D.

Auxiliary Building Crane

Petitioners contend that a recent incident at Prairie Island on May 13, 1995,
involving the crane used to lift the dry cask for Prairie Island's ISFSI, requires
physical testing and safety analysis before future crane use. The incident resulted
in the crane holding the 123.75-ton cask above the surface of the reactor pool for
16 hours. The Petitioners assert that the incident could have caused metal fatigue
within the crane's structure and the cables attached to the crane. Also, Petitioner
Prairie Island Coalition asserts in its June 21, 1995 letter to the Chairman of
the NRC that the crane, its cable, and its cable mechanisms were not designed
to withstand holding nearly a maximum load for 16 hours.
The Prairie Island auxiliary building crane was upgraded in 1992 in accordance with the provisions of Topical Report EDR-l(P), "Ederer Nuclear
Safety-Related Extra Safety and Monitoring (X-SAM) Cranes." The crane is
designed and tested in accordance with the NRC Staff's guidance as outlined
in NUREG-0554, "Single-Failure-Proof Cranes for Nuclear Power Plants," and
NUREG-0612, "Control of Heavy Loads at Nuclear Power Plants."
The Staff evaluated the design of the auxiliary building crane and the lifting
device for the cask as part of its review of the dry cask ISFSI. This crane system
is designed so that a single failure will not result in the loss of the capability
of the system to safely retain the load (this design is known as single-failure
proof). The crane is designed to handle a rated load of 125 tons and is capable
of raising, lowering, and transporting occasional loads, for testing purposes, of
25% higher than the rated load without damage or distortion to any crane part.
All parts of the crane that are subjected to dynamic strains, such as gears, shafts,
drums, blocks, and other integral parts, have a safety factor of five (i.e., they are
designed to lift five times the design-rated load). The hook has a design safety
factor of ten and was subjected to a 200% overload test followed by magnetic
particle inspection prior to initial operation. Protection against wire rope wear
and fatigue damage are ensured by scheduled inspection and maintenance. The
special lifting device used for cask movement is designed to support six times
the weight of the fully loaded cask and was subjected to a 300% overload test
by the manufacturer. The lifting device undergoes dimensional testing, visual
inspection, and nondestructive testing every 12 months (plus or minus 25%).
A single-failure-proof crane, such as the crane at Prairie Island, that has
become immobilized by failure of components while holding a load, is able
to hold the load or set the load down while adjustments or repairs are made.
Safety features and emergency devices permit manual operation to accomplish
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this task. Two separate magnetic brakes are provided as well as an emergency
drum band brake. Each magnetic brake provides a braking force of at least
150% of rated load. The emergency drum brake ensures that the load can be
safely lowered even if power is lost to the crane. Because of the large design
margins and the ability to withstand a failure of any single component, the NRC
Staff does not postulate a load drop from a single-failure-proof crane.
After the incident on May 13, 1995, the Licensee temporarily removed the
crane from service for testing. The Licensee and the crane vendor performed
testing on the crane to analyze the event and ensure that the crane was operable.
The Licensee's analysis of the May 13, 1995 incident found the problem to be
an improperly calibrated load cell (a load cell is a device that measures the load
being lifted by the crane and provides input to an overload-sensing device). It
was determined that the actual load was less than what was being sensed by the
overload-sensing device. The function of the overload-sensing device is to stop
the operation of the crane when the load reaches a predetermined value. This
prevents loading the crane beyond its rated load by maintaining loads within the
design working limit, thereby maintaining safety and the physical integrity of
the crane system.
Since the design-rated load of the crane was not exceeded during the incident,
there is no reason to assume that the crane cannot continue to operate safely.
Even if the rated load had been exceeded, an analysis would be needed
to determine how much the rated load was exceeded and if that amount is
significant. When cranes are built, manufacturers conduct proof tests at a load
above rated load. The proof test for this crane was 25% higher than the 125-ton
design-rated load for the main hoist (i.e., the proof test was 156.25 tons).
With regard to the Petitioners' comment about metal fatigue, metal fatigue
is a condition that results from cyclic stress. Cyclic stress is produced by
repeated loading and unloading. The crane is designed to handle all loadingand unloading cycles during the life of the plant, including construction and
operating periods. A single static (constant) load such as the load in question,
does not produce the cyclic stress that causes metal fatigue. The Petitioners'
contention that it was never contemplated that the Prairie Island polar crane hold
a load of 123.75 tons inches above the surface of the reactor pool for 16 hours
is incorrect. The contemplated failure mechanism of a single-failure proof crane
is to hold the load safely at any location until the load can be safely moved.
Because of the large design margins, the length of time that a design-rated load
(or a load less than design rated) is on the hook of a single-failure-proof crane
is inconsequential.
With regard to cable and cable mechanisms (also known as the reeving system
and lifting devices), the crane is provided with a balanced dual reeving system
with each wire rope capable of supporting the maximum critical load (if a load
being held by a crane can be a direct or indirect cause of release of radioactivity,
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the load is called a critical load). The hydraulic load-equalizing system allows
transfer of the load to the remaining rope, without overstressing it, in the event
of a failure of one rope. Protection against wire rope wear and fatigue damage
are ensured by scheduled inspection and maintenance.
In conclusion, NRC agrees with the Licensee in its determination that the
cause of the incident was an incorrectly calibrated load cell. This cause was
documented in NRC Inspection Report 95-006, issued June 27, 1995. NRC has
determined that the Licensee met the design and testing requirements established
in industry standards for the control of heavy loads such as a dry storage cask,
that the overload-sensing device worked as designed, and that no safety issue
was involved in the Licensee's use of the auxiliary building crane and associated
cask handling equipment to move the cask. Therefore, the Petitioners' requests
for suspension of NSP' s licenses for the Prairie Island units until physical testing
and safety analyses can be performed on the crane are denied.
IV.

CONCLUSION

Petitioners requested an immediate suspension of NSP's licenses for Prairie
Island Units 1 and 2 until corrective actions of potentially hazardous conditions
would be taken by NSP and NRC with regard to issues identified in the petition.
The institution of a proceeding in response to a request for action under section
2.206 is appropriate only when substantial health and safety issues have been
raised. See, Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and
3), CLI-75-8, 2 NRC 173. 176 (1975), and Washington Public Power Supply
System (wpPSS Nuclear Project No.2), 00-84-7, 19 NRC 899,923 (1984). I
have applied this standard to determine if any action is warranted in response
to the matters raised by the Petitioners. Each of the claims by the Petitioners
has' been reviewed. The available information is sufficient to conclude that no
substantial safety issue has been raised regarding the operation of Prairie Island
Units 1 and 2. Therefore, I conclude that, for the reasons discussed above, no
adequate basis exists for granting Petitioners' requests for immediate suspension
of NSP's licenses for Prairie Island Units 1 and 2.
A copy of this Decision will be filed with the Secretary of the Commission
for the Commission to review in accordance with 10 C.F.R. § 2.206(c).
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As provided by this regulation, this Decision will constitute the final action
of the Commission 25 days after issuance, unless the Commission, on its own
motion, institutes a review of the Decision within that time.
FOR TIffi NUCLEAR
REGULATORY COMMISSION
Frank J. Miraglia, Jr., Acting
Director
Office of Nuclear Reactor
Regulation
. Dated at Rockville, Maryland,
this 27th day of November 1996.

314

Cite as 44 NRC 315 (1996)

CU-96-13

·UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Shirley Ann Jackson, Chainnan
Kenneth C. Rogers
Greta J. Dicus
Nils J. Dlaz
Edward McGafflgan, Jr.

Docket No. S0-44D-OLA-3

In the Matter of

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.
(Perry Nuclear Power Plant,
Unit 1)

December 6, 1996

The Commission reviews an Atomic Safety and Licensing Board decision
that concluded that any change to the Perry Nuclear Power Plant's withdrawal
schedule for reactor vessel material specimens must be treated as a license
amendment, and granted the Intervenors' motion for summary disposition. LBP95-17,42 NRC 137 (1995). The Commission reverses and vacates the Licensing
Board's decision. The Commission finds that not all agency approvals granted
to licensees constitute license amendments.

REGULATIONS: INTERPRETATION (10 C.F.R. PART 50,
APPENDIX H, § n.B.3)
Section II.B.3 of 10 C.F.R. Part 50, Appendix H, requires licensees to seek
prior NRC Staff approval for all material specimen withdrawal schedule changes.

OPERATING LICENSE:

AMENDMENTS

In evaluating whether an NRC authorization represents a license amendment
within the meaning of section 189a of the Atomic Energy Act, courts repeatedly
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have considered whether the NRC approval granted the licensee any greater
operating authority or otherwise altered the original terms of a license.
OPERATING LICENSE:

AMENDMENTS

Where an NRC approval does not permit the licensee to operate in any greater
capacity than originally prescribed and all relevant regulations and license terms
remain applicable, the authorization does not amend the license.
OPERATING LICENSE:

AMENDMENTS

Any changes to the material specimen withdrawal schedule that conform to
the AS1M standard referenced in Appendix H will not exceed the operating
authority already granted under the licensee's license and therefore will not
represent a license amendment. That the NRC Staff may wish to verify in
advance that a proposed withdrawal schedule revision conforms to the required
technical standard does not make the Staff approval a license amendment.

MEMORANDUM AND ORDER
I.

INTRODUCTION

In this Decision we review the Atomic Safety and Licensing Board's Memorandum and Order, LBP-95-17, 42 NRC 137 (1995). The order granted a
motion for summary disposition submitted by Intervenors the Ohio Citizens
for Responsible Energy (OCRE) and Ms. Susan L. Hiatt. In granting the motion, the Board concluded that any change to the Perry Nuclear Power Plant's
withdrawal schedule for reactor vessel material specimens must be treated as
a license amendment. Cleveland Electric D1uminating Company (the Licensee)
petitioned for review of the Licensing Board's decision. We granted review in
CLI-96-4, 43 NRC 51 (1996). Cleveland Electric and the Nuclear Regulatory
Commission Staff (Staff) urge the Commission to reverse LBP-95-17. The Intervenors support the decision. We reverse and vacate LBP-95-17.

ll.

BACKGROUND

This proceeding sterns from Cleveland Electric's request for a license amendment. The amendment, issued by the NRC Staff on December 18, 1992, transferred the withdrawal schedule for reactor vessel material specimens from the
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Perry plant's technical specifications to the facility's updated safety analysis
report (USAR).'

The Material Specimen Withdrawal Schedule
At issue in this proceeding is what is commonly referred to as either the
material specimen or surveillance capsule withdrawal schedule. The withdrawal
schedule is one component of the NRC's program to monitor and ensure the
structural integrity of reactor pressure vessels. Long-term exposure to neutron
radiation and elevated temperatures in a reactor vessel affects vessel materials.
Over time, the ductility of ferritic materials decreases, thereby decreasing the
vessel materials' "fracture toughness," or resistance to fracture.
Appendix H to 10 C.F.R. Part SO sets forth a surveillance program to
monitor the fracture toughness of beltline materials in light-water reactor vessels.
Appendix H directs licensees to attach a particular number of surveillance
"capsules" to specified areas within the reactor vessel, typically near the inside
vessel wall at the beltline. Each capsule contains a number of material specimens
that remain exposed to radiation during plant operation. Under the Appendix H
surveillance program, licensees must periodically withdraw capsules from the
reactor vessel. Capsule removal permits the material specimens to be tested for
changes in ductility and fracture toughness - effects of the neutron irradiation
and elevated temperatures in a given reactor pressure vessel.
How frequently a capsule must be removed for testing and evaluation is
determined by a standard of the American Society for Testing and Materials
(ASTM), which Appendix H incorporates by reference and directs licensees to
apply. See 10 C.F.R. Part SO, Appendix H, § m.B.l, referencing ASTM E 18582, "Standard Practice for Conducting Surveillance Tests for Light-Water Cooled
Nuclear Power Reactor Vessels." The AS'IM standard provides licensees with
the criteria for determining both the minimum number of surveillance capsules
that need to be installed within the reactor vessel at the start of the plant's life,
and when in the plant's life - measured in effective full-power years - a
capsule should be withdrawn for evaluation.
Cleveland Electric's request to remove the withdrawal schedule from the technical specifications was prompted by NRC Generic Letter 91-01. Issued by the
NRC Staff in January 1991, the letter advised licensees that the material specimen withdrawal schedule need not be retained in plant technical specifications.
Similar generic letters encouraging licensees to remove other line-item provisions from plant technical specifications have been and continue to be issued as
part of the Staffs policy to improve standard technical specifications by prunI See S8 Fed. Reg. 5438 (Jan. 21, 1993). The license amendment alsn revised the Perry plant's reactor vessel
pressure/temperature limits. but the IntervenOR did not challenge this portion of tI)e amendment
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ing technical specifications of items not deemed "of controlling importance to
safety." See "Final Policy Statement on Technical Specifications Improvements
for Nuclear Power Reactors," 58 Fed. Reg. 39,132,39,136 (July 22, 1993), as
amended, 60 Fed. Reg. 36,953 (July 19, 1995).
Section 182a of the Atomic Energy Act (AEA) requires technical specifications to be incorporated in every license to operate a production or utilization
facility. The AEA further requires the technical specifications to include information on the amount, kind, and source of special nuclear material, the place of
use, and the specific characteristics of the facility. 42 U.S.C. § 2232. What other
information should be included in technical specifications - to ensure public
health and safety - is left for the Commission to determine, and prescribe by
rule or regulation.
The NRC rule outlining the required contents of technical specifications is
10 C.F.R. § 50.36, promulgated in 1968.2 Largely due to section 50.36's "lack
of well-defined criteria," however, the number of items included in technical
specifications mushroomed after the rule was issued, and essentially came
to include all "Commission requirements governing the operation of nuclear
power reactors."3 Because technical specifications are part of an operating
license, any change to the technical specifications requires a license amendment.
Consequently, as the number of items in standard technical specifications grew,
so did the number of license amendment applications, as licensees sought to
alter line-item provisions that had been inserted in plant technical specifications.
By the early 1980s, the NRC Staff concluded that the burgeoning number of
items commonly included in standard technical specifications was both diverting Staff and licensee attention from the most significant safety requirements
and unnecessarily burdening agency and industry resources with a severalfold
increase in license amendment applications. To remedy this trend, the Staff initiated a Technical Specifications Improvement Project:' The project resulted in
a policy to limit technical specifications to those items deemed most important
to safety.s
As part of the new policy to streamline and improve technical specifications,
the NRC Staff over the past several years has been identifying which items
can be removed - without safety consequences - from the standard technical
specifications. Items so identified can be transferred to the licensee's updated
safety analysis report or some other licensee-controlled document. In late 1990,
the Staff concluded that the material specimen withdrawal schedule could be

233 nod Reg. 18.610 (Dec. 17. 1968).
3 "Final Policy Statement on Technical Specifications Improvements for Nuclear Power Reacton," 58 Fed Reg.
39.132, 39,133 (July 22, 1993).
4 rd.

S rd., 58 Fed Reg. at 39,135. See also 60 Fed Reg. 36,953, 36,957·58 (1995).
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moved from the standard technical specifications to the licensee's updated safety
analysis report. Generic Letter 91-01 encouraged this transfer.
Responding to the generic letter, Cleveland Electric requested the challenged
license amendment. The amendment deleted the actual withdrawal schedule
from the Perry technical specifications. Instead of containing the actual schedule
for material specimen removal, the technical specifications now provide as
follows: '''The reactor vessel material surveillance specimens shall be removed
and examined to determine changes in reactor pressure vessel material properties
as required by 10 C.F.R. 50, Appendix H."

The Intervenors' Argument
Intervenors CCRE and Ms. Hiatt petitioned for a hearing on the Perry license
amendment. CCRE describes itself as a nonprofit corporation dedicated to
research and advocacy on nuclear reactor safety. Several CCRE members reside
within 15 miles of the Perry facility. Ms. Hiatt is an officer ofCCRE, and resides
approximately 13 miles from the plant. The Intervenors' asserted interests in
this proceeding include "the preservation of their lives, their physical health,
their livelihoods, the value of their property," and their legal right to participate
meaningfully in Perry plant issues that could affect these interests.6 In March
1992, the Licensing Board denied the Intervenors' request for a hearing, ruling
they lacked standing to intervene.' The Commission reversed the ruling on
standing,S and remanded the case to the Licensing Board, which ultimately
admitted one contention.
The Intervenors' sole contention raised one legal argument: that removal of
the withdrawal schedule from the plant technical specifications violates section
189a of the Atomic Energy Act, 42 U.S.C. §2239(a). Section 189a requires the
Commission to provide notice and an opportunity for a hearing to any member
of the public whose interest might be affected by a proceeding to grant, revoke,
renew, or amend an operating license. The Intervenors' basic claim is that
section 189a entitles them to notice of, and an opportunity for a hearing on,
any change to the Perry material specimen withdrawal schedule. Any schedule
change, they claim, would be a de facto license amendment.
Prior to this license amendment proceeding, the Perry plant withdrawal schedule was included in the technical specifications. Because technical specifications
are an integral part of an operating license, changes to technical specifications
require a license amendment. Accordingly, before the withdrawal schedule was
removed from the Perry technical specifications, any change to the schedule
6Petition for Leave to Intervene and Request for a Hearing (Aug. 26,1991) ("Intervenors' Petition") at 4.

'LBP-92-4, 35 NRC 114 (1992).
SCU-93-21, 38 NRC 87 (1993).
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would have required a license amendment. Now, after the amendment, the
withdrawal schedule no longer is included as a line-item in the license. The
withdrawal schedule has been transferred to the USAR, a licensee-controlled
document that can be modified without a license amendment, so long as the
modifications do not involve a change to the technical specifications or an unreviewed safety question. See 10 C.F.R. § 50.59. Possible future changes to
the Perry withdrawal schedule, therefore, will not necessarily require a license
amendment. The Intervenors claim that even though the withdrawal schedule
has been removed from the technical specifications, any changes to the schedule would still represent de facto license amendments, whether the Commission
chooses to label them as such or not.
In characterizing all possible withdrawal schedule changes as license amendments, the Intervenors do not argue that it was improper to remove the schedule
from the license. Indeed, they conceded before the Licensing Board that there
is no legal requirement that the withdrawal schedule remain in the technical
specifications. They stress, instead, that any future changes to the Perry plant
withdrawal schedule will be de facto license amendments because Appendix H
§ II.B.3 requires prior NRC approval for any revision to the withdrawal schedule. 9
This Staff "approval," argue the Intervenors, constitutes a material licensing
action, requiring a formal license amendment. In the Intervenors' view, "a
licensee action for which NRC approval is required prior to implementation. . .
is a license amendment, even if it is not explicitly designated as such."lo Because
prior agency approval for a schedule change. was, and continues to be, required
by regulation, the only effect of removing the withdrawal schedule from the
technical specifications, claim the Intervenors, was to exclude the public from
schedule changes.u In short, the Intervenors claim that any action requiring
prior NRC approval is a de facto license amendment, warranting section 189a
hearing rights.
The Licensing Board's Decision
Cleveland Electric and the NRC Staff argued two main points before the
Board. One, they claimed that the Intervenors misinterpreted section II.B.3 of

9 Appendix H 10 Part 50 was revised in January 1996, and supersedes in full the former Appendix H. Section
U.B.3, an oftt:n-clted provision in this proceeding. is now found under 10 C.P.R. Part 50, Appendix H § m.B.3.
The language of the rule remains the 5arre. Because the parties in this proceeding repeatedly refer 10 the older
provision, we chose for clarity to do so as well. For the convenience of readers, the 1996 Cod~ of Fed~ral
Regulations provides the texI of both the new and the superseded Appendix H.

10 Intervenors' Brief in Support of Commission Affirmation of LBP·95·17 (May 29, 1996) ("Intervenors' Brier)
al2.
II Intervenors ' Petition at 6.
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Appendix H, which in their view does not require prior Staff approval for every
withdrawal schedule change. Two, they argued that even if prior Staff approval
of all schedule changes is required, such changes will not always be material
licensing actions, and therefore will not always require a license amendment.
In LBP-95-17, the Licensing Board concurred in full with the Intervenors.
Although the Board let stand the license amendment removing the withdrawal
schedule from the technical specifications, the Board ordered the NRC to treat
future proposed withdrawal schedule changes as license amendments, to be
accompanied by notice and hearing rights under section 189a of the ABA.
42 NRC at 149. Because the Intervenors did not challenge removal of the
withdrawal schedule from the technical specifications, the Board did not address
whether any law or regulation requires the schedule to be retained in the tenns
of the license. Instead, the Board focused upon "whether a change in the
withdrawal schedule is a material license issuance decision." Id. at 142.
The Board first flatly rejected the Staff's argument that section II.B.3 does not
require prior Staff approval for every change to a withdrawal schedule. Having
found that all changes do require prior approval, the Board went on to conclude
that such changes, a priori, require license amendments. In the Board's view, the
"linchpin" of the Intervenors' argument was their claim that the Commission's
regulations require prior approval of any change to the withdrawal schedule. Id.
at 143. If the Intervenors were correct in their interpretation of section II.B.3,
concluded the Board, "then their summary disposition motion must be granted
and the Applicants' cross-motion must be denied." Id. Without elaboration,
the Board in effect agreed with the Intervenors' claim that if prior approval is
required for a change, that change is the equivalent of a license amendment. See
id. at 148-49.
For the reasons detailed below, we first conclude, as the Board did, that
the Intervenors' interpretation of Appendix H is correct: Section II.B.3 in
Appendix H requires Staff approval of withdrawal schedules, original or revised.
But contrary to the Board's reasoning, we nevertheless find that not all changes to
a material specimen withdrawal schedule - even if some fonn of Staff approval
is involved - are material licensing actions requiring a license amendment.

m.

ANALYSIS

Appendix H to Part 50, § n.B.3
We begin by looking at section II.B.3. Because the Intervenors have equated
need for prior Staff approval with license amendments, we first examine whether
section II.B.3 in Appendix H even requires licensees to seek prior Staff approval
for all withdrawal schedule changes. We find that it does.
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The disputed section II.B.3 reads as follows:
A proposed withdmwal schedule must be submitted with a technical justification as specified
in § 50.4. The proposed schedule must be approved prior to implementation.

The Staff submits that, "[w]hile the regulation explicitly requires Commission prior approval of a 'proposed schedule,' it nowhere addresses the question
of whether Commission approval of proposed changes to an already approved
schedule is required."12 According to the Staff, the Licensing Board went "beyond the plain words of the regulation" to conclude that "a 'proposed schedule' includes not just a proposed schedule but also any proposed changes to
an approved schedule, regardless of whether those changes are insignificant."13
Unfortunately, the Staff does not provide the Commission with a clear and consistent explanation of what exactly are the "previously" or "already" approved
schedules to which the Staff repeatedly refers, and which, presumably, did require prior Staff approval. 14
The Licensing Board and the Intervenors interpreted the Staff's argument to
be that section II.B.3 explicitly requires prior approval of a licensee's initial
withdrawal schedule, but not of all possible changes to an already approved
schedule. On this view, any later revisions would only require prior Staff
approval if they do not conform to the ASTM standard for withdrawal schedules,
incorporated by reference in Appendix H. Relying upon the Staff's arguments,
the Licensee similarly stresses that Appendix H "does not specify whether it
is only the initial schedule that must be approved or whether changes to that
[initial] schedule must also receive prior approvaI."15
Like the Licensing Board, we find that the plain language of section II.B.3
requires licensees to submit any "proposed schedule" to the Staff. Appendix H
makes no distinction between requirements for original and revised schedules.
Nor can we infer any reason for such a distinction. First, the very nature of
a withdrawal schedule is such that modifications may need to be made. If,
for example, results from testing the first material specimens prove inconsistent
with expectations, the withdrawal schedule may need to be revised. Appendix
H thus provides for, and indeed may mandate, possible schedule revisions. It
stands to reason, then, that if there were different requirements for implementing
original and revised schedules, Appendix H would make this clear. Secondly,

12 NRC Staff·, Brief in Suppon of Commission Revenal of LBP·9S·17 ("Staff Brief") (Apr. 26, 1996) at 7.
13 NRC Staff's Answer to Ucensee', Petition for Commission Review (Nov. 30,1995) at S n.s.
14 S~~ also, e.g.. NRC Staff Response to Intervenon' Motion for Summary Disposition (Mar. 7, 1994), attached
Affidavit at 3 (Appendix H "does not explicitly address the requirements for changes to a previously approved
schedule").
15 Ucensees' Brief on Review of Ucensing Board Decision LBP·9S·17 lUcensee', Brie!") (April 26, 1996) at
24.
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where both initial and revised schedules must satisfy the same AS1M industry
standard and, where prior approval of "initial" schedules is of interest at all, we
cannot discern why there would be no interest in also checking, also "approving,"
revised schedules, to ensure that they too meet the required standard.
We also reject the Staff's claim that licensees need not submit a revised
schedule for the Staff's review as long as the schedule conforms to the AS1M
standard. The plain language of section n.B.3 does not intimate any exceptions
to the required Staff review of "proposed schedules." Such a significant
exception - likely to encompass most schedule revisions - surely would have
been noted conspicuously in the rule, or at least somewhere in Appendix H.
The Staff relies upon Appendix H's "legislative history," but that history is
inconclusive. Indeed, the most recent regulatory history tends to suggest that
all proposed schedules will receive Staff approval. 16
In short, the language and history of the rule are unsupportive of the Staff's
interpretation. We also need not look far to find many instances when the
Staff itself has stated that prior approval of all schedule changes is required. For
example, the Federal Register notice for the very license amendment that brought
about this proceeding states plainly that "the relocation of the surveillance
capsule withdrawal schedule from the TS to the USAR in accordance with GL
91-01, is a purely administrative change; NRC prior approval is still necessary
for any change to the schedule itself."17
Looking again to Staff statements about the Perry license amendment, the
Safety Evaluation provides the following: ''The movement of the specimen
withdrawal table from the TS to the USAR is only an administrative change.
The withdrawal schedule is not impacted and must receive NRC approval before
it can be changed."I! The Safety Evaluation further notes that licensees shall
include in the USAR the "NRC-approved revisions" to the withdrawal schedule. 19
These statements do not allude to any category of withdrawal schedules exempt
from Staff review.
In addition, the Federal Register notices of several other similar license
amendments involving removal of the withdrawal schedule from technical spec-

16 For instance, a provision in the proposed rule requiring that the Commission be given 30 days advance notice
of 8 capsule withdrawal was dropped from !he final rule after 8 commenter suggested it was unnecessary because
section n.B.3 already required withdrawal schedules to be submitted for approval. Stt Final Rule. "Fracture
Toughness Requirements for Light-Water Nuclear Power Reactors." 48 mi. Reg. 24,008 (1983). In addition. a
reporting requirement that test results be submitted to the Commission within 90 days of capsule withdrawal also
was dropped from the final rule and changed to I year. "because capsule withdrawal schedules must be approved
by the Director. Office of Nuclear Reactor Regulation. as provided in paragraph n.B.3 of Appendix H." Stt Id.,
48 Fed Reg. at 24.008. In short, references to section llB.3 in the rule's Statement of Considerations add to the
impression that the prior approval requirement is general and unqualified
17 S6 Fed. Reg. 33,961. 33.962 (July 24. 1991) (emphasis added).
J8 Letter from James Hall, NRC. Office of Nuclear Reactor Regulation. to Michael Lyster, Vice Presidenl,
Cleveland Electric (Dec. 18, 1992), attached Safety Evaluation by NRR. at 6.
19 Safety Evaluation at 4 (emphasis added).
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ifications also expressed - without qualifications - the need for prior Staff
approval of schedule changes. See, e.g., 59 Fed. Reg. 2859, 2867 (Jan. 19,
1994) (Re: Waterford Steam Electric Station, Unit 3: "Updates to the schedule will still be required to be submitted to the NRC prior to implementation
per Section n.B.3 of Appendix H to 10 C.P.R. Part 50 . . . . The schedule
will continue to receive NRC review and approval prior to implementation of
updates to the schedule"); 56 Fed. Reg. 29,267 (June 26, 1991) (Re: Calvert
Cliffs Nuclear Power Plant, Units 1 & 2: "changes to this schedule are controlled by the requirements of Appendix H . . . which require NRC approval
and are maintained in the Updated Safety Analysis Report").
Of particular note, Cleveland Electric's letter requesting the Perry license
amendment explicitly relates the understanding that Appendix H, § n.B.3 "requires prior approval of any changes to the subject schedule.''20 More significantly, the letter advises that a companion letter of the same date is being
submitted to the NRC requesting approval - pursuant to Appendix H - of
a revised material specimen withdrawal schedule.21 The technical justification
provided for the proposed revised schedule was that it was "consistent with" the
applicable AS1M standard for withdrawal schedules.n Apparently, Cleveland
Electric was not proposing a schedule that conflicted with the AS1M standard.
But under the Staff's interpretation of Appendix H, the Licensee never would
have needed to request approval for the revised schedule because that schedule
conformed to the required standard.
The Staff's Safety Evaluation of the Perry license amendment acknowledges
that "[i]n a separate letter dated March 15, 1991, the licensee requested staff
approval of a revised surveillance capsule withdrawal schedule, as required by
10 CFR Part 50, Appendix H.''23 The Staff goes on to "approve" this revised
schedule, and directs Cleveland Electric to include the new schedule in the next
Perry USAR.24 Although the Staff approved the new schedule at the same
time that it granted the Perry license amendment, the license amendment did
not involve revising the withdrawal schedule. The license amendment notice
never referred to a proposed revised schedule. Moreover, the Safety Evaluation
explicitly declared that the Perry withdrawal schedule was "not impacted" by
the license amendment. Review, then, appears to have been conducted just as
the correspondence indicates - pursuant to the requirement set forth in section
II.B.3.

20 Letter from Michael Lyster, Centerior Energy, 10 NRC, Re: Technical Specification Olange Request, Attachment 2 at 1 (Mar. IS, 1991) (emphasis added).
21M. at 1.
nLetter from Michael Lyster, Centcrior Energy, 10 NRC, Re: Approval Request (Mar. IS, 1991) at 1.
23 Safety Evaluation by NRR at 1.
24111. at S.
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Despite these many indications that the Staff's practice has been to review
schedule revisions, the Staff argues that the Board erroneously rejected the
Staff's "historical interpretation and application of the rule." Staff Brief at 8.
The Staff nevertheless concedes that contradictory statements have been made
and that the correct interpretation of the rule is "subject to question.''2.5
In its brief before the Commission, the Staff for the first time suggests
what the Commission believes is the correct interpretation of, and reasoning
behind, section n.B.3. The Staff notes that if Appendix H incorporates the
self-implementing ASTM standard, then any withdrawal schedule that conforms
to the ASTM standard is "ipso facto already approved for implementation."
Staff Brief at 12. Why then, asks the Staff, would the Commission still require
approval of all schedules? In response, the Staff suggests an alternative to its
earlier reading of the rule: "Commission approval of all schedule changes is
required - but only to verify that the changes are consistent with the ASTM
standard." Id.
The Commission agrees with this alternative reading of the rule. We believe
that the rule, correctly understood, provides the Staff with the opportunity to
verify in advance that a proposed schedule - original or revised - indeed
conforms to the applicable ASTM standard for material specimen withdrawal
schedules. The Staff in fact has stated that it "reviewed proposed schedules
and modifications to determine if they were consistent with the withdrawal
schedules set forth" in the applicable ASTM standard.26 In short, section n.B.3
as promulgated in 1983 requires an approval or check by the Staff to ensure that
the proper ASTM standard is used correctly. The plain language of the rule,
and even indications of past Staff practice, supports this conclusion.
The Staff is certainly free to change rule interpretations if appropriate. But
the Staff may not adopt an interpretation unsupported by the language and history of the rule. The various interpretive glosses proposed by the Staff - about
initial versus revised schedules and other distinctions not found in the rule do not explain away section n.B.3's unqualified prior approval requirement. We
cannot find in the current rule's text or its history any allusion to a separate
category of withdrawal schedules excluded from the prior approval requirement.
We therefore agree with the Licensing Board that the Staff's currently espoused

25 NRC

Staffs Answer to Licensee's Petition for Commission Review (Nov. 30,1995) at 6 n.9.
26 NRC Staff Response to Intervenors' Motion for Summary Disposition (Mar. 7, 1994), attached Affidavit at 4.
Su also NRC Slaff"s Reply Brief (June 18, 1996) at 6 0.8 ("To be sure, the Staff might review such changes in
advance, to verify that they are in fact consistent with the ASTM standards incorporated by reference in Appendix
H").
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interpretation of section n.B.3 cannot be squared with the plain language of the
rule. 27

Licensing Authority and Appendix H Approvals
As amended, section 189a of the Atomic Energy Act requires the Commission
to afford interested parties notice of, and an opportunity for a hearing on, the
"granting, suspending, revoking, or amending" of any license or construction
pennit. 42 U.S.C. § 2239(a). Having found that section n.B.3 requires licensees
to submit all proposed schedules for the Staff's approval, the question before
us then becomes: Are the Staff approvals referenced in Appendix H de facto
license amendments, as the Intervenors claim? Contrary to the assumption made
by the Licensing Board, we do not find that all such approvals are de facto
license amendments ..
We begin by looking at the legislative history of the AEA. That history,
unfortunately, does not clarify what constitutes a license amendment within
the meaning of section 189a. But it does make clear that Congress wished to
provide hearing rights for only "certain classes of agency action," not all.28 As
initially proposed, the AEA did not contain any hearing rights provision.29 A
later draft proposed a hearing opportunity to parties "materially interested in any
'agency action.' "30 But this provision was found "too broad, broader than it was
intended to be,"31 and led to section 189a's very specific list of Commission
actions warranting hearing rights. If a fonn of Commission action does not fall
within the limited categories enumerated in section 189a, the Commission need
not grant a hearing.32
In evaluating whether challenged NRC authorizations effected license amendments within the meaning of section 189a, courts repeatedly have considered the
same key factors: did the challenged approval grant the licensee any "greater
operating authority,"33 or otherwise "alter the original terms of a Iicense"?34 If
so, hearing rights likely were implicated. For example, in Citizens Awareness
27 The Staff infonned the licensing Board that it was considering amending Appendix H to specify "the
circumstances under which the changes to a previously approved withdrawal schedule can be made." NRC Staff
Response to Intervenors' Motion for Summary Disposition (Mar. 7, 1994), attached Affidavit at 9. The Staff has
yet to propose an amendment to the rule.
28 San Lu/.r Obl.rpo MotMrsjor Ptace v. NRC, 751 F.2d 1287. 1313 (D.c. Cir. 1984) (SW) (referencing remarks
of Sen. Hickenlooper, 100 Cong. Rec. 10.171 (1954), reh'g e1l ballC 011 otlltr grorurds. 789 F.2d 26, cerro denied.
479 U.S. 923 (1986).
29 Stt H.R. 8862, 83d Cong., 2d Sess. § 189 (1954), uprinltd ill 1 Atomic Energy Comm'n Legislative History
of the Atomic Energy Act of 1954 ("Legislative History") at lOS, 167-68 (1955).
3OH.R. 9757, 83d Cong., 2d Sess. § 181 (1954), uprinltd 111 1 Legislative History at 541, 625.
31 100 Congo Rec. 10,171 (1954) (Sen. Pastore's remark), repri1lted ill 3 Legislative History at 317S.
32SW. 751 F.2dat 1315.
33 111 u Thue Milt Island Altrt, 771 F.2d 720, 729 (3d Cir. 1985), een. denied. 415 U.S. 1082 (1986).
34 SW. 751 F.2d at 1314.
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Network, Inc. v. NRC, 59 F.3d 284, 295 (lst Cir. 1995) (CAN), the decision
upon which the Intervenors most rely, the court found that the challenged NRC
approval "undeniably supplement[ed!' the original license. The agency had per·
mitted the licensee to dismantle major structural components, an activity that the
court found unauthorized by the original license and agency rules. Similarly,
in another case, where the NRC Staff extended the duration of a low.power
license, a reviewing court viewed the Stafr approval to be a license amendment
changing a term of the license, and therefore triggering an opportunity for a
hearing under section 189a.3'
The Intervenors correctly claim that "[ilt is the determination that an action
is a license amendment, not the significance of the amendment, that triggers
Section 189a hearing rights." Intervenors' Brief at 7. They also accurately have
distilled the existing case law on NRC license amendments to conclude that any
agency action permitting a licensee to go beyond "existing license authority"
is a license amendment within the meaning of the Atomic Energy Act. Id.
But nowhere do we find support for the Intervenors' sweeping premise that any
"action for which NRC approval is required prior to implementation already is
a license amendment." Id. at 2. This generalization suggests - erroneously that any time the NRC Staff grants prior approval, the Staff is permitting actions
that will exceed existing licensing authority.
Applicable case law includes several examples of NRC approvals that did not
trigger section 189a hearing rights. See, e.g., Massachusetts v. NRC, 878 F.2d
1516 (1st Cir. 1989) (NRC authorization of plant restart, which followed Staff's
review of forty.seven order~ modifications, was not a license amendment); In
re Three Mile Island Alert, Inc., 771 F.2d 720, 729·30 (3d Cir. 1985) (decision
lifting license suspension and authorizing restart under stipulated conditions was
not a license amendment), cert. denied, 475 U.S. 1082 (1986); SLO, 751 F.2d
at 1314 (lifting a license suspension "does nothing to alter the original terms of
a license" and is not a license amendment). Where the NRC approval does not
permit the licensee to operate "in any greater capacity" than originally prescribed
and all relevant safety regulations and license terms remain applicable, the NRC
approval does not "amend" the license. See Kelley v. Selin, 42 F.3d 1501, 1515
(6th Cir.), cert. denied, 115 S. Ct. 2611 (1995); Massachusetts v. NRC, 878 F.2d
at 1521·22. Only those actions falling "beyond the ambit of the prescriptive
authority granted under the license" necessitate a license amendment. CAN, 59
F.3d at 295.
Here, any changes to the material specimen withdrawal schedule that conform
to the ASTM standard referenced in Appendix H will not alter the Perry license,
and will not permit the Licensee to operate in any greater capacity than the

3' 51.0.751 F.2d at 1314-1S.
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original license prescribes. 'To so conclude, we look to the actual terms of the
Perry operating license. There we find that the technical specifications direct
Cleveland Electric to conduct all testing and surveillance of material specimens
according to Appendix H. Appendix H, in turn, requires all withdrawal schedules
to meet an applicable ASTM standard.
This means in effect that the Perry license specifies an NRC-approved
methodology - the ASTM standard - to be used in developing either an
initial or a revised schedule. The ASTM standard establishes specific technical
criteria for determining where in the reactor vessel to place surveillance capsules,
how many capsules should be used, and how often capsules should be removed
for testing. By effectively incorporating the ASTM standard, the Perry license
provides delineated parameters for Cleveland Electric to use in calculating an
appropriate withdrawal schedule.
As long as its withdrawal schedule meets the applicable ASTM standard,
Cleveland Electric is not exceeding operating authority already granted in its
Perry operating license. The ASTM standard anticipates that during the course
of a nuclear power plant's life the withdrawal schedule may need to be revised;
the standard allows and provides for such changes. The terms of the Perry
license thus already provide for - already authorize - some possible schedule
changes. Any revised schedule that conforms to the ASTM standard can be said
to be "encompassed within delineated categories of authorized conduct." CAN,
59 F.3d at 294.
The Perry operating license no longer contains the actual current material
specimen withdrawal schedule. A mere adjustment in the schedule, then,
does not necessarily alter or violate the "terms of the license," which require
only that the licensee meet 10 C.F.R. 50, Appendix H, no more and no less.
It is true that before the withdrawal schedule was removed from the Perry
technical specifications, any change to the schedule would have required a license
amendment. But there is no statutory or regulatory requirement that every
operational detail listed in the USAR be subject to a technical specification.36
Moreover, the Intervenors explicitly did not contest the transfer of the schedule
to the Perry USAR.
That the Staff may wish to verify in advance that a proposed revision
conforms to the required technical standard does not make Staff approval a
license amendment. By merely ensuring that required technical standards are
met, the Staff's approval does not alter the terms of the license, and does not
grant the Licensee greater operating authority. Such a review indeed enforces
license requirements. As an enforcement policy matter, the Staff may wish to
police some licensee-initiated changes before they go into effect. To insist - as

36 See Port/allll Ge"el'lll Electric Co, (Trojan Nuclear Plant), ALAB-S31, 9 NRC 263,273 (1979),
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the Intervenors do - that the NRC Staff may never require prior approval for any
change or activity without effecting some sort of major licensing action, would
frustrate the agency's ability to monitor licensees and enforce regulations. 31
As we already have noted, not every change that occurs at a nuclear power
plant, even if significant, represents a license amendment. See, e.g., SLO, 751
F.2d at 1314. Again, the key consideration should be: Did the agency action
"supplement" the existing operating authority prescribed in the license? See
CAN, 59 F.3d at 295; see also P & R Temmer v. FCC, 743 F.2d 918, 928 (D.C.
Cir. 1984) (because FCC "merely required the broadcaster to operate within
the terms of its authorization, its actions could not be regarded as a license
modification").
The Intervenors state that they merely seek "to participate in the regulatory
process.''38 They have not been denied that opportunity. Appendix H was promulgated under appropriate notice-and-comment rulemaking procedures. The
Intervenors had the opportunity to raise concerns about the adequacy and appropriateness of the ASlM standard, and about any other item in Appendix
H. In addition, line items cannot be removed from the technical specifications
without a license amendment, which offers another opportunity for public participation. If the Intervenors believed that the nature and significance of the
material specimen withdrawal schedule was such that it needed to remain in the
Perry technical specifications - as a specific term of the Perry license - the
Intervenors could have raised that argument in this proceeding. They instead
concurred with the NRC Staff that there is no statutory or regulatory requirement
that the withdrawal schedule remain in the Perry license.
There may be other opportunities to challenge changes in the withdrawal
schedule. As the NRC Staff states in its brief, "where a proposed change to a
withdrawal schedule does not conform" to the required ASlM standard, "prior
Commission approval and a license amendment,39 with its attendant notice and

31 "[M]emben of the public cannot be allowed to litigate before the Commission any and all issues that occur to
them without demolishing the regulatory process." Bdloni v. NRC. 725 F.2d 1380. 1382 (D.C. Or. 1983). S~~ also
Cylind~r Manufactur~n Comminee v. D~panm~nl ofTransponation. 578 F.2d 24. 27·28 (2d Cir. 1978)
(Am~rican Cylind~r) (Department of Transportation "approvals." certifying whether cylinder manufacruren met
safety specifications, "reflect merely a method for policing [lawfully adopted] regulations"). The Administrative
Procedure Act's broad definition of "license" under 5 U.S.c. §§ SSI(8),(9), does not encompass reviews that serve
merely to confirm compliance with existing license requirements. See American Cylindu, 578 F.2d at 27.
38lntervenon' Answer to NRC Staff Response to lntervenon' Motion for Summary Disposition and Ucensees'
Cross Motion for Summary Disposition (Apr. 5, 1994) at 5.
39 The Commission notes that a change 10 the withdrawal schedule that does nOI confonn to the ASTM standard
referenced in Appendix H presumably would conflict with the Perry technical specification requirement that the
"reaclor vessel material surveillance specimens shall be removed and examined ••• as required by 10 C.F.R. SO.
Appendix H." Such a change to the FSAR thai conflicts with the technical specifications would require a license
amendment punuaDl to 10 C.F.R. § SO.S9(c)(2), regardless o( whether an unreviewed safety question is involved.
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opportunity for hearing, [would] be required." Staff Brief at 20.40 In addition,
the Intervenors may have the opportunity to raise enforcement concerns about
the Perry withdrawal schedule through the 10 C.F.R. § 2.206 petition process.
As a final matter, we note that the Staff approval Appendix H calls for is
not the type of determination that lends itself readily to an adjudicatory hearing.
Under Appendix H, the Staff evaluates a proposed withdrawal schedule in terms
of objective, technical, preestablished criteria. Such assessments fall well within
the NRC Staff's technical expertise and its regulatory oversight role. See, e.g.,
Union of Concerned Scientists v. NRC, 735 F.2d 1437, 1451 (D.C. Cir. 1984)
(assessing results of licensee's preoperational testing, to ensure results meet
objective "acceptance criteria," ''falls squarely within the NRC Staff's technical
expertise"), cert. denied, 469 U.S. 1132 (1985). Confirming compliance with a
self-implementing, detailed, industry standard does not call into play the various
common reasons for requiring an adjudicatory hearing under Subpart G of 10
C.F.R. Part 2, such as the need to weigh various parties' observations or the
utility of cross-examination.

IV.

CONCLUSION AND ORDER

For the reasons stated in this Decision, the Commission hereby reverses and

vacates the Atomic Safety and Licensing Board order LBP-95-17.
It is so ORDERED.
For the Commission
JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 6th day of December 1996.

40 See also Staff Affidavit at 8, attached to NRC Staff Response to Intervenon' Motion {or Summary Disposition
("Staff Response") (Mar. 7, 1994); NRC Staff', Reply Brief at 3-4; Staff Brief at 16, 17 n.28; Staff Response at
TT. 28-29.
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(ASLBP No. 91-641-Q2-ML)
(Special Nuclear Material License)

LOUISIANA ENERGY SERVICES, L.P.
(Claiborne Enrichment Center)
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In this Partial Initial Decision in the combined construction permit-operating
license proceeding for the Claiborne Enrichment Center, the Licensing Board
resolves in favor of the Intervenor environmental contentions J.4 and K concerning the adequacy of the NRC Staff's treatment in the final environmental
impact statement of the need for the facility and the no-action alternative and
contention Q concerning the Applicant's financial qualifications to construct the
proposed facility.

RULES OF PRACTICE:

BURDEN OF PROOF

The NRC, not the Applicant, has the burden of complying with NEPA. Duke

Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC
1041, 1049 (1983). But the label of a contention as an environmental or NEPA
contention does not automatically allocate the burden of proof. Rather, it is
the subject matter of the contention that determines upon whom the burden
technically falls.
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NEPA:

CONSIDERATION OF ALTERNATIVES

The study and description of alternatives is the "linchpin" of the environmental impact statement process. Monroe County Conservation Council, Inc. v.
Volpe, 472 F.2d 693, 697-98 (2d Cir. 1972).
NEPA:

ENVIRONMENTAL IMPACT STATEMENT

NEPA's requirement of a "detailed statement" serves a number of purposes.
First, it requires the agency to compile a reviewable environmental record
demonstrating the agency has made a good faith effort to consider the environmental values NEPA seeks to safeguard and taken a hard look at the environmental consequences of its action. Second, the detailed statement serves as
an environmental full disclosure law providing agency decisionmakers, as well
as the President, the Congress, the Council on Environmental Quality, and the
public the environmental cost-benefit information that Congress thought they
should have about each qualifying federal action. Third, "the requirement of a
detailed statement helps insure the integrity of the process of decision by precluding stubborn problems or serious criticism from being swept under the rug."
Silva v. Lynn, 482 F.2d 1282, 1285 (lst Cir. 1973).
NEPA:

PROCEDURES

Although the action-forcing procedures of NEPA "are almost certain to affect
the agency's substantive decision, it is now well settled that NEPA itself does
not mandate particular results, but simply prescribes the necessary process."
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989).
REGULATIONS:

INTERPRETATION (10 C.F.R. § Sl.4S(c»

It is clear that 10 C.F.R. § 51.45(c} requires the Applicant to include in
its Environmental Report (ER) a cost-benefit analysis of the proposed facility.
In the words of the regulation, that analysis must "consider[] and balance[]"
the. various environmental effects or costs of the proposal against the various
"environmental, economic, technical and other benefits" of the project. The
"need" for the facility is simply a catchword for the principal or primary benefit
of the proposed facility that goes on the benefit side of the cost-benefit ledger.
A cost-benefit analysis cannot be performed consistent with the Commission's
regulations and section 102(2) of NEPA without weighing the benefits or need
for the project on one side of the equation with the costs or environmental effects
of the project on the other side.
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REGULATIONS:
APPENDIX A)

INTERPRETATION (10 C.F.R. PAKI' 51,

The Commission's regulations specifically direct that the Staff's final environmental impact statement address the need for the proposed facility. See 10
C.F.R. Part 51, Appendix A; 10 C.F.R. §§ 51.70(b), 51.90.

NEPA:

NEED FOR FACILITY

Labeling the regulatory requirement as the "need" for the proposed facility is
merely a shorthand expression to describe the principal beneficial factor that is to
be weighed against the various costs of the proposal in striking the cost-benefit
balance required by NEPA and the Commission's implementing regulations.

NEPA:

NEED FOR FACILITY

Whatever the principal benefit provided by the proposed facility, it must be
addressed in the final environmental impact statement as the need for the facility
and, "to the fullest extent practicable," the benefit must be quantified.

NEPA:

NEED FOR FACILITY

Because the need for the proposed facility is definitionally the primary benefit
against which the various costs of the project are weighed in the cost-benefit
analyses and NEPA does not dictate any substantive outcome for the cost-benefit
balancing process, the principal benefit of the project does not have to arise to
any minimum level or meet any other prescribed standard.

REGULATIONS:

INTERPRETATION (10 C.F.R. §51.45(b»

Because NEPA and the Commission's implementing regulations require the
Staff to address the no-action alternative in the final environmental impact
statement, and the Commission's regulations, in tum, require the Applicant
to discuss in the ER the alternatives to the proposed action that will help
the Staff to develop and explore the alternatives that must be discussed under
; section 102(2)(E) of NEPA, section 51.45(b) necessarily requires the Applicant
i to address the no-action alternative in its environmental report.
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NEPA:

CONSIDERATION OF ALTERNATIVES

The adequacy of the Staff's treatment of the no-action alternative in the final
environmental impact statement must be judged by the rule of reason. Citizens
Against Burlington, Inc. v. Busey, 938 F.2d 190, 195 (D.C. Cir. 1991).
FINANCIAL QUALIFICATIONS:

MATERIALS LICENSE

Pursuant to the general interpretational rule that statutory or regulatory
provisions that relate to the same subject matter should be construed in pari
materia (see 2B Sutherland Stat. Const. §§ 51.01, 51.03 (5th ed. 1992», 10
C.F.R. § 50.33(f), as the other agency regulatory provision dealing with financial
qualifications, is the likely source for obtaining insight about how to interpret
the general language of the Note following 10 C.F.R. § 70.22(a)(8).
FINANCIAL QUALIFICATIONS:

MATERIALS LICENSE

The history of the Commission's Part 50 and Part 70 financial qualifications
requirements fully supports a parallel construction of those regulations in terms
of the showing necessary to establish that an applicant "appears to be financially
qualified" under 10 C.F.R. § 70.23(a)(5) .

.
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PARTIAL INITIAL DECISION
(Resolving Contentions J.4, K, and Q)
This Partial Initial Decision contains our findings of fact and conclusions of
law on contentions J.4, K, and Q filed by the Intervenor, Citizens Against Nuclear Trash ("CANT"), in this combined construction permit-operating license
proceeding. The Applicant, Louisiana Energy Services, L.P. ("LES"), seeks a
30-year materials license to possess and use byproduct, source, and special nuclear material in order to enrich uranium using a gas centrifuge process at the
Clariborne Enrichment Center ("CEC") it intends to build in Claiborne Parish,
Louisiana.
The CEC is to be constructed on a 442-acre site located some 5 miles
northeast of the town of Homer, Louisiana, immediately between, and adjacent
to, the two unincorporated, African-American communities of Center Springs
and Forest Grove. The design capacity of the CEC is 1.5 million separative
works units ("SWUs") per year and, as originally proposed, the Applicant stated
its intent to build the facility in three phases over 6 years, with each phase
consisting of identical 0.5 million SWU per year units. At full production, the
CEC will process approximately 4700 metric tons of UF6 annually, generating
870 metric tons of enriched uranium and 3800 metric tons of depleted uranium
tails.
Direct capital costs of the CEC are estimated to be $855 million in 1990
dollars exclusive of escalation, capitalized interest, contingency, or replacement
centrifuges. Decontamination and decoI,IlIIlissioning are estimate~ to take 7
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years. Decommissioning is estimated to cost $518 million in 1996 dollars of
which 94% is the cost for disposition of tails. In 1990 dollars, decommissioning
is estimated to cost $409 million. The total investment, in 1990 dollars, including direct construct~6n, interest escalation, capitalized interest, contingency,
replacement centrifuges, decontamination, and decommissioning is estimated at
$1.6 billion.
Because the CEC is the first private, nongovernment enrichment facility seeking a license in the United States, this licensing proceeding presents a number
of questions of first impression. In Part I, we address environmental contentions
J.4 and K. These contentions are founded upon the National Environmental
Policy Act of 1969, 42 U.S.C. § 4321 et seq. (''NEPA''), and deal with the question whether the Applicant's Environmental Report ("ER") and the Staff's Final
Environmental Impact Statement (''FEIS'') adequately address the "need for the
facility" and the "no-action alternative." In Part II, we resolve nonenvironmental
contention Q that challenges the Applicant's financial qualifications to construct
and operate the CEC.

I.

A.

NEPA NEED FOR FACILITY AND NO-ACTION
ALTERNATIVE

Contentions J.4 and K

Under the heading "Inadequate Assessment of Costs Under NEPA," the
Intervenor asserts in contention J.4 that:
The Environmental Report does not adequately describe or weigh the environmental,
social, and economic impacts and costs of operating the CEC. Moreover, the benefit-cost
analysis fails to demonstrate that there is a need for the facility. See, e.g., Public Service
Co. of Ntw Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 90 (19TI)
(in a power production licensing case, "need for power" is "a shorthand expression for the
'benefit' side of the cost-benefit balance which NEPA mandates''). On the whole, the costs
of the project far outweigh the benefits of the proposed action.
BASIS: NEPA requires the NRC to fully assess the impacts of the proposed licensing
action, and to weigh its costs and benefits. LES' Environmental Report contains a brief
"benefit-cost analysis" that is improperly slanted in favor of the benefits of the project, and
contains little discussion of the potentially significant impacts and their environmental and
social costs. ER § 8.0. The discussion is inadequate with respect to the following issues:
4. Section 1.2 of the ER, which purports to discuss the need for the CEC, provides no
such information. It briefly outlines the suppliers of enriched uranium to the United States
in 1988, and provides an unexplained table of world enriched uranium needs from 1990
and 2010, but gives no current or projected information on uranium supply. This is not
surprising, since it is commonly known that existing U.S. enrichment capacity is more than
adequate to meet projected domestic needs through 2010. Su. t.g.• GAOIRCED-89-170BR,

336

Uranium Enrichment: Some Impacts of Proposed Legislation on DOE's Program. LES
vaguely states that LES should get a license without delay in order to avail itself of a "critical
opening" in the uranium market that is expected to begin in 1996 "because U.S. customers
have terminated their commitments for over 40 percent of their enrichment requirements
scheduled to be supplied by the Department of Energy during the late 1990's." A generalized
statement of LES' marketing hopes for the 1990's does not constitute a demonstration that
additional enriched uranium production capacity is needed. LES should be required to
evaluate existing and projected production capacity both in the U.S. and abroad, and to
evaluate existing and projected enriched uranium demand in the United States. [Footnotes
omitted.]

CANT's contention K, entitled ''No Discussion of No-Action Alternative,"
states that:
The ER violates NEPA because it does not contain an adequate discussion of alternatives to
the proposed action.
BASIS: NEPA, as implemented by 10 C.F.R. § 51.[45], requires that environmental
reports must include, inter alia, a discussion of "alternatives available for reducing or avoiding
adverse environmental effects." LES' ER fails to satisfy this requirement in the critical
respect that it does not discuss the no-action altemative. Given the significant environmental
costs of this project and the fact that LES has not demonstrated a need for the facility, this
alternative should have been analyzed in detail. [Footnotes omitted.]

In opposing the admissibility of contention 1.4 before the Licensing Board,
the Applicant argued that "the economics of the proposed facility are not within
the scope of the ER and need not be addressed under NEPA" and that ''the
economic wisdom of its proposed venture is simply not an environmental issue
germane to the NEPA analysis." LBP-91-41, 34 NRC 332, 351 (1991). The
NRC Staff did not oppose the admission of the contention. The Board admitted
contention 1.4, ruling that it ''raises a litigable issue" that involves the legal
question of "[w]hat, if any, consideration must be given to the need for the
facility in fulfilling NEPA responsibilities?" Id. The Staff also did not oppose
the admission of contention K in the context of considering the Applicant's
NEPA cost-benefit analysis, but the Applicant argued that there is no explicit
regulatory requirement that the ER address the no-action alternative and that
the applicable Staff regulatory guidance does not state that an assessment of the
no-action alternative must be included in the ER. The Board admitted contention
K finding that "a genuine dispute exists with LES on the need to discuss the
no-action alternative." Id. at 353.
Although CANT's contentions 1.4 and K are phrased only in terms of
challenges to the Applicant's ER, these contentions necessarily encompass the
Staff's environmental impact statement (''EJS'') as well. As the Applicant states,
"[a]t bottom, Contention 1.4 involves disagreement as to (1) whether LES and
the NRC are required to consider 'need' for the CEC in the ER and FEIS
respectively, and, if some consideration is required, (2) the appropriate focus of
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that determination (including the proper definition of 'need' in this context)."
Applicant's Proposed Findings of Fact and Conclusions of Law (May 26, 1995)
at 39 [hereinafter App. P.F.]. Similarly, at bottom, contention K involves a
disagreement as to whether the treatment of the no-action alternative in the ER
and FEIS is adequate.
As the Commission has declared,
[w]hile all environmental contentions may, in a general sense, ultimately be challenges to
the NRC's compliance with NEPA, factual aspects of particular issues can be raised before
the DES [Draft Environmental Statement] is prepared. As a practical matter, much of the
information in an Applicant's ER is used in the DES.

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17
NRC 1041, 1049 (1983). This being so, the Commission held that contentions
cannot be deferred until the draft or final EIS is issued by the Staff but must,
where possible, be formulated and filed based upon the Applicant's ER. Id.
Accordingly, contentions like Intervenor's 1.4 and K that assert deficiencies in the
Applicant's ER also necessarily include the same general deficiency that remains
applicable with respect to the EIS. See 10 C.F.R. § 2.714(b)(2)(iii). And here,
of course, the Applicant and the Intervenor in their evidentiary presentations on
these contentions included evidence on all aspects of the issues.
Further, as we stated in LBP-96-7, 43 NRC 142, 144-45 (1996), with respect
to other Intervenor contentions in this proceeding,
the Subpart G rules of practice for the conduct of formal adjudicatory hearings provide in
10 C.P.R. § 2.732 that the applicant has the burden of proof in the proceeding. Thus, in
order for the applicant to prevail on each contested factual issue, the applicant's position
must be supported by a preponderance of the evidence. Philathlphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 720 (1985); Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB-763, 19 NRC 571,
577 (1984). See 1 Charles H. Koch, Jr., Administrative Law and Practice § 6.44 (1985).

Where environmental and NEPA issues are involved, however, care must be
taken in applying the Commission's general burden of proof rule. This is
because the NRC, not the Applicant, has the burden of complying with NEPA.
Catawba, CLI-83-19, 17 NRC at 1049. But the label of a contention as an
environmental or NEPA contention does not automatically allocate the burden
of proof. Rather, it is the subject matter of the contention that determines upon
whom the burden technically falls. Thus, because the Commission's regulations
require the Applicant to file an ER (see 10 C.F.R. § 51.60) and prescribe its
contents (see 10 C.F.R. § 51.45), the Applicant has the burden on contentions,
or those portions of contentions like 1.4 and K, asserting deficiencies in the ER.
See Consumers Power Co. (Midland Plant, Units 1 and 2), CLI-74-5, 7 AEC
19,31 (1974). See generally United States Energy Research and Development
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Administration (Clinch River Breeder Reactor Plant), CLI-76-13, 4 NRC 67, 77
(1976). Similarly, because the Staff ultimately is responsible for preparing the
EIS required by NEPA (see 10 C.F.R. §§ 51.80, 51.97(c», the Staff generally
has the burden on contentions, or those portions of contentions like J.4 and
K, that allege deficiencies in the EIS. Further, because the Staff, as a practical
matter, relies heavily upon the Applicant's ER in preparing the EIS, should the
Applicant become a proponent of a particular challenged position set forth in
the EIS, the Applicant, as such a proponent, also has the burden on that matter.
See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-471, 7 NRC 477, 489 n.8 (1978).
Finally, overlying all NEPA issues in this proceeding are the additional
obligations that the Commission has placed upon the Licensing Board in the
hearing notice. First, the Commission instructed us to determine whether the
Staff's environmental review conducted pursuant to 10 C.F.R. Part 51 was
adequate. Second, it charged us with determining whether the agency had
complied with the requirements of section 102(2)(A), (C), and (E) of NEPA.
Lastly, the Commission directed us independently to consider the cost-benefit
balance among the conflicting factors contained in the record of the proceeding.
See 56 Fed. Reg. 23,310 (1991). See also 10 C.F.R. §51.l05. Although
obviously related, these obligations placed upon us by the Commission to ensure
the agency's compliance with NEPA are independent of the parties' burdens
with respect to the Intervenor's environmental contentions.

B.

NEPA Overview

Because the Intervenor's contentions are footed on the requirements ofNEPA,
a brief review of that Act is necessary to any analysis of these contentions. As
the regulations of the Council on Environmental Quality state, "[t]he National
Environmental Policy Act (NEPA) is our basic national charter for protection
of the environment." 40 C.F.R. § 1500.1. Section 101 of NEPA "declares a
broad national commitment to protecting and promoting environmental quality,"
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 348 (1989), and sets
forth the Act's basic "substantive goals for the Nation," Vermont Yankee Nuclear
Power Corp. v. NRDC, 435 U.S. 519, 558 (1978), that the federal government
should "use all practicable means and measures" to protect environmental values.
42 U.S.C. §4331(a). Section 101(b) of the Act then provides that "it is the
continuing responsibility of the Federal Government to use all practicable means,
consistent with other essential considerations of national policy" to, inter alia,
avoid environmental degradation, "attain the widest range of beneficial uses of
the environment without degradation . . . or other undesirable and unintended
consequences," and "preserve important historic, cultural, and natural aspects of
our national heritage." 42 U.S.C. § 4331(b).
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To attain these sweeping substantive goals, section 102 of the Act contains
a set of "action-forcing" procedures. Kleppe v. Sierra Club, 427 U.S. 390, 409
& n.18 (1976). See Calvert Cliffs' Coordinating Committee v. AEC, 449 F.2d
1109, 1113 & n.7 (D.C. Cir. 1971). The section directs that "to the fullest
extent possible" all federal agencies shall "utilize a systematic, interdisciplinary
approach" in environmental planning and "in decisionmaking which may have
an impact on man's environment." 42 U.S.C. §4332(2)(A). To ensure that
environmental considerations become part of the decisional calculus, section
102(2)(B) instructs agencies to "identify and develop methods and procedures
. . . which will ensure that presently unquantified environmental amenities and
values may be given appropriate consideration in decisionmaking along with
economic and technical considerations." 42 U.S.C. § 4332(2)(B). As the court
stated in Calvert Cliffs', 449 F.2d at 1113,
"[e]nvironmental amenities" will often be in conflict with "economic and technical considerations." To "consider" the former "along with" the latter must involve a balancing process.
In some instances environmental costs may outweigh economic and technical benefits and
in other instances they may not. But NEPA mandates a rather finely tuned and "systematic"
balancing analysis in each instance.

In order to effectuate this NEPA balancing analysis, section 102(2)(C)
requires that all agencies
include in every recommendation or report on proposals for legislation and other major
Federal actions significantly affecting the quality of the human environment, a detailed
statement by the responsible official on (i) the environmental impact of the proposed action,
(ii) any adverse environmental effects which cannot be avoided should the proposal be
implemented,
(iii) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man's environment and the maintenance
and enhancement of long-term productivity, and
(v) any irreversible and irretrievable commitments of resources, which would be involved in
the proposed action should it be implemented.

42 U.S.C. § 4332(2)(C). In addition to the discussion of alternatives in the
detailed statement set forth in section 102(2)(C)(iii), the requirement for a
thorough study and a detailed description of alternatives was given further
emphasis by Congress in NEPA section 102(2)(E) (formerly section 102(2)(D»
that all federal agencies, to the fullest extent possible, "study, develop, and
describe appropriate alternatives to recommended courses of action in any
proposal which involves unresolved conflicts concerning alternative uses of
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available resources." 42 U.S.C. § 4332(2)(E). Indeed, the study and description
of alternatives is the "linchpin" of the environmental impact statement process.
Monroe County Conservation Council, Inc. v. Volpe, 472 F.2d 693, 697-98 (2d
Cir. 1972). As explained by the court in NRDC v. Callaway, 524 F.2d 79, 92-93
(2d Cir. 1975) (citation omitted):
It is absolutely essential to the NEPA process that the decisionmaker be provided with a
detailed and careful analysis of the relative environmental merits and demerits of the proposed
action and possible alternatives. a requirement that we have characterized as ''the linchpin
of the entire impact statement." Indeed the development and discussion of a wide range
of alternatives to any proposed federal action is so important that it is mandated by NEPA
when any proposal "involves unresolved conflicts concerning alternative uses of available
resources." This requirement is independent of and of wider scope than the duty to file the
EIS.

Thus, NEPA's requirement of a "detailed statement," including the development and description of alternatives mandated by sections 102(2)(C) and (E),
serves a number of purposes. First, it requires the agency to compile a reviewable environmental record demonstrating the agency has made a good faith
effort to consider the environmental values NEPA seeks to safeguard, Minnesota
PIRG v. Butz, 541 F.2d 1292, 1299 (8th Cir. 1976), cert. denied, 430 U.S. 922
(1977); Trout Unlimited \I. Morton, 509 F.2d 1276, 1282 (9th Cir. 1974); Silva
v. Lynn, 482 F.2d 1282, 1284 (1st Cir. 1973); Monroe County, 472 F.2d at 697,
and taken a hard look at the environmental consequences of its action. Robertson, 490 U.S. at 350; NRDC v. Morton, 458 F.2d 827, 838 (D.C. Cir. 1972).
Second, the detailed statement serves as an environmental full disclosure law
providing agency decisionmakers, as well as the President, the Congress, the
CEQ, and the public the environmental cost-benefit information that Congress
thought they should have about each qualifying federal action. Minnesota PIRG,
541 F.2d at 1299; Trout Unlimited, 509 F.2d at 1282; Silva. 482 F.2d at 1285;
Morton, 458 F.2d at 833; Alabama ex rei. Baxley v. Corps of Engineers, 411
F. Supp. 1261, 1267 (N.D. Ala. 1976). See Robertson, 490 U.S. at 349. Third,
and perhaps most importantly, "the requirement of a detailed statement helps
insure the integrity of the process of decision by precluding stubborn problems
or serious criticism from being swept under the rug." Silva. 482 F.2d at 1285.
The EIS accomplishes this by "gather[ing] in one place a discussion of the relative impact of alteratives so that'the reasons for the choice of alternatives are
clear." Minnesota PIRG, 541 F.2d at 1300.
Although the action-forcing procedures ofNEPA "are almost certain to affect
the agency's substantive decision, it is now well settled that NEPA itself does
not mandate particular results, but simply prescribes the necessary process."
Robertson, 490 U.S. at 350. Thus, NEPA is designed to lead the mule to water,
but NEPA cannot make it drink. See Strycker's Bay Neighborhood Council,
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Inc. v. Karlen, 444 U.S. 223, 227-28 (1980); Vermont Yankee, 435 U.S. at 558;
Calvert Cliffs', 449 F.2d at 1115. As the Supreme Court stated in Robertson,
490 U.S. at 350-51 (citations and footnote omitted):
If the adverse environmental effects of the proposed action are adequately identified and
evaluated, the agency is not constrained by NEPA from deciding that other values outweigh
the environmental costs. • • . Other statutes may impose substantive environmental obligations on federal agencies, but NEPA merely prohibits uninformed - rather than unwise agency action.

In other words, U[t]he project when finished may be a complete blunder NEPA insists that it be a knowledgeable blunder." Matsumoto v. Brinegar, 568
F.2d 1289, 1290 (9th Cir. 1978).

C.

Witnesses and Exhibits

Consistent with the Commission's burden of proof rule and in accordance
with the stipulation of the parties, the Applicant presented its case first, followed
by the Intervenor, and then the Staff. In support of its position on Intervenor's
contentions J.4 and K, the Applicant presented the testimony of Michael H.
Schwartz and Peter G. LeRoy. (Schwartz-LeRoy fol. Tr. 383.) Mr. LeRoy, the
Licensing Manager of the CEC, was responsible for compiling the information
on the need for the CEC facility in the Applicant's ER that is part of the
license application. He also was responsible for compiling the information in
the Applicant'S responses to the Staff's requests for additional information on
the need for the facility and for the Applicant's response to the public comments
on the draft EIS for the CEC. (Id. at 1-2.)
Mr. Schwartz is employed by Energy Resources International, Inc. ("ERr'),
an organization specializing in technical and economic consulting, nuclear
fuels planning and procurement, and resource and market analysis. ERI also
publishes the annual Nuclear Fuel Cycle and Price Report. (Id. at 2-4.) Mr.
Schwartz has earned a bachelor of science and a master of science degree
in nuclear engineering and he has taken graduate level courses in finance,
economics, and management. (Id., Attach. 2.) In his current position with
ERI and in his previous position as a senior consultant with Pickard, Lowe,
and Garrick, Inc., Mr. Schwartz has been involved in the complete range of
nuclear fuel procurement and market analysis related activities including analysis
of the domestic and international markets for uranium enrichment services.
Specifically, he has been involved with preparation of market price projections,
development of utility nuclear fuel procurement plans, preparation of client
bid specifications for nuclear fuel cycle materials and services, development
of evaluation guidelines for vendor proposals, performance of commercial
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evaluations of vendor proposals, and development of recommendations for
clients in support of contract negotiations. (Id. at 3.) Mr. Schwartz has also
published extensively in his areas of interest. (Id., Attach. 2.)
The prefiled direct testimony of Mr. LeRoy and Mr. Schwartz on contentions
J.4 and K was admitted pursuant to a pretrial stipulation of the parties and
without any further objection at the hearing. ('fr. 383.) The Applicant did not
offer these witnesses as experts and, because of the stipulation on admissibility
and the fact that neither the Intervenor nor the Staff raised any further objection,
the Board at trial did not rule on the qualifications of Mr. LeRoy or Mr.
Schwartz as experts. Obviously, as the LES official responsible for compiling
the information in the Applicant'S ER, Mr. LeRoy is qualified to testify on
that information and the related submittals to the NRC. As a practical matter,
however, Mr. LeRoy provided little testimony and shed little light on the matters
involved in these contentions. Further, although not offered as an expert witness
by the Applicant, we find that Mr. Schwartz is qualified by knowledge and
experience to testify as an expert on the issues involved in contention J.4
concerning the need for the CEC facility.)
In support of its contentions J.4 and K, the Intervenor presented the testimony
of David E. Osterberg, a partner in the firm of Osterberg and Sheehan, Public
Utility Economists, of Scappoose, Oregon, and Osterberg Consulting of Mt.
Vernon, Iowa. (Osterberg at 1 fol. n. 451 and Exh. A.) Mr. Osterberg has
earned bachelor of arts and master of arts degrees in economics and earned a
master of science degree in agricultural economics, and one in water resources
management. He taught economics as an instructor at the University of
Wisconsin-Green Bay and as an assistant professor of economics and business at
Cornell College in Iowa. Currently, he is an adjunct professor in the Department
of Geography at the University of Iowa. For 12 years until 1995, Mr. Osterberg
also served as a representative in the Iowa General Assembly. During his tenure
in the Iowa House of Representatives, he served, in 1991-1992, as Chairman

) Pursuant 10 a stipulation of the parties. the fonowing Applicant exhibits were admitted into evidence relating to
these contentions: Applicant's Exhibit 10. LES letter 10 NRC dated April 30, 1992 (with Attachment A containing
responses to NRC request for additional information concerning need for the facility) (App. Exh. 10); Applicant'S
Exhibit II, LES letter 10 NRC dated July 23, 1992 (with Auachment A containing response 10 NRC request for
additional information conceming the no-action alternative) (App. Exh. 11); Applicant'S Exhibit 12, LES letter 10
NRC dated May I, 1992 (with Auachments A, B, D, 0,1, 1, and L containing nonproprietary responses 10 NRC
request for additional information concerning LES' financial qualifications) (App. Exh. 12); Applicant's Exhibit
13, LES letter to NRC dated May I, 1992 (with Auachments C and E containing proprietary responses 10 NRC
request for additional information concerning LES' financial qualifications) (App. Exh. 13); Applicant'S Exhibit
14, LES letter 10 NRC dated December 22, 1994 (with Attachment E containing proprietary revised version of
LES Project Financial Plan) (App. Exh. 14); Applicant'S Exhibit 17, LES letter 10 NRC dated March 29, 1994
(with Auachments A and B containing responses 10 request for additional information concerning LES' ER and the
draft IDS) (App. Exh. 17). (fr. 706.) The Applicant also introduced Intervenor's Exhibit 1-00-33, Attachment D
10 LES letter to NRC dated December 22, 1994 (nonproprietary update of LES Project Financial Plan) (1-00-33).
(fr.706.) Additionally, Applicant's Exhibit 1(h), the CEC Environmental Report (App. Exh. 1(h», was previously
admitted into evidence pursuant 10 a stipulation of the parties during the Phase I hearings. (fr. 31.)
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of the Committee on Energy and Environmental Protection and, in 1987-1990,
as Chairman of the Committee on Agriculture. While in the legislature he also
was a member of the Iowa Energy Policy Council and the Agricultural Energy
Management Council. (Osterberg at 1-2 foI. Tr. 451 and Exh. A.) As a consulting
economist, Mr. Osterberg has testified as an expert witness for various clients
before regulatory commissions in Florida, Illinois, Indiana, Iowa, New York,
South Carolina, South Dakota, and Tennessee. He also has worked for the
Nebraska Energy Office and the Omaha Public Power District and participated
in an energy study for the State of Missouri. (Osterberg at 2-3 fol. Tr. 451 and
Exh. A.) He also has written and spoken extensively in his areas of interest.
. (Osterberg foI. Tr. 451 Exh. A.)
The prefiled direct testimony of Mr. Osterberg was admitted pursuant to
a pretrial stipulation of the parties and without further proper objection at
the hearing. (Tr. 451.) The Intervenor offered Mr. Osterberg's testimony
as his expert opinion on contentions 1.4 and K and as that of an expert in
energy economics. (Tr. 447, 450.) We find that Mr. Osterberg is qualified by
knowledge, experience, training, and education to testify as an expert on the
issues involved in these contentions, and that he is qualified to testify as an
expert in energy economics.
The Applicant states, however, that "[t]he Board declined Intervenor's request
for a ruling on Mr. Osterberg's expert status" and suggests that Mr. Osterberg
was not qualified as an expert to testify on all the matters addressed in his
testimony. (App. P.F. at 53-55.) Although the Applicant's statement that the
Board declined to rule on Mr. Osterberg's. qualifications is literally true as far
as it goes, the Applicant's statement ignores the context of our ruling.
The Board did not rule upon Mr. Osterberg's qualifications because there was
simply no need to make such a ruling in light of the parties' prior stipUlation of
admissibility of Mr. Osterberg's prefiled direct testimony on the full range of
matters involved in contentions 1.4 and K. Even assuming that an objection to
the qualifications of Mr. Osterberg might have been entertained in light of the
parties' pretrial stipulation to the admissibility of his prefiled direct testimony
that covered the full range of matters involved in contentions 1.4 and K, after
the Intervenor's tender of Mr. Osterberg, the Applicant did not state a proper
objection or request voir dire on any or all of Mr. Osterberg'S qualifications to
testify as an expert on the matters involved in these contentions. Rather, the
Applicant merely indicated it would let its "cross-examination speak for itself
as to the level of that expertise in this proceeding." (Emphasis added.) ('fr.
451.)
The Applicant, of course, properly may bring out on cross-examination the
lack of factual basis for an expert's opinion on a matter; however, the elicitation
of such testimony goes to the weight to be accorded any particular expert opinion
and not (as the Applicant's comment at the hearing seemingly indicates) to the
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qualification of.the expert to give his opinion. See Fed. R. Evid. 702, 703, &
705 and advisory committee's notes. Because the parties' pretrial stipulation on
admissibility stands as a bar to any objection, and, in any event, the Applicant
failed at the hearing to make an objection that was proper in either form or
substance to challenge Mr. Osterberg's qualifications, there was no reason for
the Board to make any ruling.
Thus, contrary to the implication of the Applicant's proposed finding, the
Board's ruling had nothing to do with any supposed lack of qualifications of
Mr. Osterberg as an expert witness on the matters involved in these contentions.
Although the Applicant's cross-examination showed that Mr. Osterberg could
not, for example, recite from memory the current price range for uranium
ore or fuel fabrication (Te. 463-64), such matters are not directly relevant to
these contentions and the Applicant's cross-examination did not demonstrate
that Mr. Osterberg was not qualified, for example, by education, or training, or
experience, to testify as an 'expert on the economic and other issues involved in
these contentions.2 Instead, we find Mr. Osterberg to be a credible, soundly
grounded economist whose direct testimony on these contentions is amply
documented and well supported with materials from the professional and trade
literature, and all his testimony is deserving of serious consideration and
substantial weight.3
21n this regard, we note that Mr. Osterberg testified that the stmdard tools for economic analysis are applicable
for evaluating the need and economic viabilily of the CEC, and, while there are additional facton that omst be
considered with a nuclear facilily. the supply, demand, and price of the product are relevant to every markel (fr.
482·83, 516, 518.) Similarly, the Applicant" witnesses on the Intervenor', financial qualifications contention,
stated in their prefiled direct testimony that free·market assumptions apply to the enrichment services markel
(Doudiet·Arnold at 19 fol. Tr. 563.)
3 Punuant to a stipulation of the parties. the following Intervenor exhibits were admitted into evidence on these
contentions: Intervenor', Exhibit I·DQ..19, Energy Information Administration, U.S. Dep't of Energy, World
Nuclear Outlook 1994. OOElEIA..0436(94), Dec. 1994, at ix.xI, 7·10, 39-40, 57 (I·DQ..19); Intervenor', Exhibit
1·DQ..20, Energy Information Administration, U.S. Dep't of Energy, World Nuclear Capacity and Fuel Cycle
Requiremelll.! 1993, OOEIEIA..0436(93), Nov. 1993, at ix·xI, 33 (I.[)()'20); Intervenor', Exhibit 1·DQ..2I, "The
New Birth of Urenco," Nukem Marut Report, June 1994, at 4-13 (I·DQ..21); Intervenor', Exhibit I·DQ..22,
"Interview," Nukem Marut Report, June 1994, at 14-20 (I·[)()'22); Intervenor's Exhibit 1·[)()'23, "Outlook on
USEe," Special Report, Nuclear Fuel Oct II, 1993, at 1·17 (I·DQ..23); Intervenor's Exhibit 1·DQ..24, Charles
H. Montmge, The Federal UrtlIIlum Enrlchmtnt Program and the Criteria and Full Cost Recovery Requirements
of Section 161 of the Atomic Energy Act, 2 J. Min. 1.. &: Pol'y 1. 21·25 (198CH17) (I·DQ..24); Intervenor',
Exhibit 1·J)().25, Energy Information Administration, U.S. Dep't of Energy, Monthly Energy Rn>iew, Nov. 1994,
at 103.()7 (I.DQ..25); Intervenor's ExJu'bit 1·DQ..26, Energy Information Administration, U.S. Dep't of Energy,
Annual Energy Outlook 1994 with Projections to 2010, OOElEIA-0383(94), Jan. 1994, at 7, 172·78 (I·DQ..26);
Intervenor', Exhibit 1·J)().27. "Should Investon Be Concerned About Rising Nuclear Plant Decommissioning
CostsT' Sbearson Lehman Brothers, Electric Utilities Commentary, Jan. 6, 1993, at Executive Summary, 1·28
(I·J)().27); Intervenor', Exhibit 1·DQ..28, Energy Information Administration, U.S. Dep't of Energy, Moruhiy
Energy Rn>kw. Aug. 1994, at 1·14, 112, 137·38 (I.[)()'28); Intervenor's ExJu'bit 1·DQ..29, Committee on future
Nuclear Power Development. National Research Council, Nuclear P~r: Technical and Institutional Options
for the Future. 1992, at 2.3, 38-43 (I.DQ..29); Intervenor's ExJu'bit I·DQ..30, Charles M. Srudness, "Stranded
Wbat, ExactlyT' Public Utilities Fortnightly, Dec. I, 1994, at 40-42 (I·DQ..30); Intervenor', ExJu'bit 1·DQ..31.
"Portland GE Says Closing Trojan Was Least·Cost Decision," Public Utilitiel Fonnightly. Feb. IS, 1993, at 11·12
(I.[)()'31); Intervenor's Exhibit 1·DQ..32, Charles E. Bayless, "Less Is More: Wby Gas Turbines Will Transfonn
Electric Utilities," Public Utilities Fortnightly. Dec. I, 1994, at 21·25 (I·[)()'32); Intervenor', Exhibit I·[)()'33,
(Caruinued)
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The Staff presented the testimony of Merri L. Hom in support of its position
on contentions 1.4 and K. (Hom re 1.4, Hom re K fol. Tr. 500.) Ms. Hom is
an environmental engineer in the Enrichment Branch, Division of Fuel Cycle
Safety and Safeguards, Office of Nuclear Material Safety and Safeguards, and
is the Environmental Project Manager for the CEC license application. (Hom re
1.4, Attach. 1 fo1. Tr. 500.) Pursuant to the pretrial stipUlation of the parties, and
without any further objection at the hearing, Ms. Hom's prefiled direct testimony
regarding these contentions was admjtted. (Tr. 500.)4

D.

Adequacy of FEIS Treatment of Need Issue

CANT's contention 1.4 challenges the sufficiency of the treatment in the
Applicant'S ER and the Staff's FEIS of the need for the facility. Among
other things, the contention asserts that the Applicant has failed to demonstrate
a genuine need for the facility by showing that additional enriched uranium
production capacity is needed. Arguing in the alternative that the Commission's
regulations do not require it to address the need for the facility at all in its ER,
the Applicant also takes the additional position that its treatment of the need for
the CEC in the ER, as supplemented by LES' responses to Staff requests for
information, is a legally sufficient evaluation of the need issue. (Schwartz-LeRoy
at 4,6-9 fol. Tr. 383; App. P.F. at 39-41,55.) The Applicant also claims that the
Staff has appropriately considered the need issue in its FEIS. (Schwartz-LeRoy
at 12 fol. Tr. 383; App. P.F. at 127-28.) Similarly, the Staff asserts that the
Applicant's treatment of the need issue in the ER is sufficient and that the Staff
has adequately considered the need issue in the PElS. (Hom at 3-6 fo1. Tr. 500.)
NRC Staff's Proposed Findings of Fact and Conclusions of Law in the Form of
a Partial Initial Decision Regarding Contentions B, 1, K, and Q (May 26, 1995)
at 46 [hereinafter Staff's P.F.]. Because the Staff's discussion of the issue of
the need for the CEC in the FEIS is based upon, and parallels, the information
provided by the Applicant in the ER and LES' supplemental responses to the
Staff's requests for information, we need not separately address the adequacy
of the Applicant's treatment of the need issue in the ER..5 Therefore, we turn to
Attaclunent D to LES letter to NRC dated December 22, 1994 (nonproprietary update of LES Project Financial
Plan) (I·DO-33); Intervenor's Exhibit I-DO-34, United States General AtCOI1IIting Office, UTIJIIlum Enrichment:
Congressional Action Needed 10 Revilalize 1M Program. GAOIRCED-88·18, Oct 1987, at 21-23 (I-DO-34);
Intervenor's Exhibit I-DO-35, answers of Northern States Power Company to MPUC [Minnesota Public Utilities
Commissionjlnfonnation Requests on Greystone, at 00474 (answer to question 12) (I-DO-35)0 (Tro 4520)
41n accordance with the same stipulation, the following Staff exhibit re1a1ing to these contentions was admitted
into evidence: NRC Staff's Exhibit 2. NUREG-I484. "Fmal Environmental Impact Statement for the Construction
and Operation of CEC, Homer, Louisiana" (1994) (Staff Exh. 2)0 (Tro SOl.)
.5 Although conceding that the Commission's regulations require that the Applicant" ER contain a cost-benefit
analysis of the proposed action and include sufficient data to aid the Commission in the development of its
Independent analysis. the Applicant and the Staff nevertheless resort to a sUperfidallitera\ism to argue that because
(Continued)
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the ultimate question in contention J.4 of whether the treatment of the need for
the facility issue in the PElS is adequate.

1.

Applicable Standard

The Commission's regulations implementing section 102(2) of NEPA, 10
C.F.R. Part 51, also contain an Appendix A entitled "Format for Presentation of
Material in Environmental Impact Statements." Section l(a) of the Appendix
sets forth the matters that generally must be addressed in an environmental
impact statement, including item 4, labeled "Purpose of and need for action."
A similarly titled section 4 of the Appendix then provides that
[t]he statement will briefly describe and specify the purpose of [and] the need for the proposed
action. The alternative of no action will be discussed. In the case of nuclear power plants,

the word "need" does not appear in the Commission's regulations prescribing the contents of the environmental
report, there is no requirement that it address the need for the facility in its ER. (Schwartz-leRoy at 8-9 fol. Tr.
383; App. P.P. at 41; Hom at 3 fol. Tr. 500; Staff P.P. at 45.) It is, however, clear that 10 C.P.R. § 51.4S(c)
requires the Applicant to include In Its ER a cost-benefit analysis of the proposed facility. In the words of the
regulation, that analysis must "consider[) and baIance[)" the various environmental effects or costs of the proposal
against the various "environmental, economic, technical and other benefits" of the project As the Intervenor's
contention correctly indicates, the "need" for the CEC is simply a catchword for the principal or primary benefit of
the proposed facility that goes on the benefit side of the cost-benefit ledger. As should hardly need explication, a
cost-benefit analysis, or a benefit-cost analysis, cannot be performed consistent with the Commission's regulations
and section 102(2) of NEPA without weighing the benefits or need for the project on one side of the equation
with the costs or environmental effects of the project on the other side. Su Calwn Cliffs'. 449 P.ld at 1113.
This self-evident and seemingly simple proposition has long been recognized in agency reactor licensing
decisions. As the Appeal Board stated,
[tJhe demand for electricity Is of course the justification for building any power plant Satisfaction of that
demand is the principal beneficial factor weighed against the environmental costs in striking the balance
the National Environmental Policy Act requires. In other words, "'[nJeed for power' Is a shorthand
expression for the 'benefit' side of the cost-benefit balance which NEPA mandates for a proceeding
considering the licensing of a nuclear plant'"
Public Suvlce Co. of Oklahoma (Black: Fox Station, Units 1 and 2), ALAB-S73, 10 NRC 775, 804 (1979)
(quoting Rochuter OlD and Electric Corp. (Sterling Power Project, Nuclear Unit No.1), ALAB-S02, 8 NRC 383,
388 n.ll (1978) quoting Public Service Co. of New Hampshire (Seabrook: Station, Units 1 and 2), ALAB-422, 6
NRC 33, 90 (1977).) AC'cord Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and
2), ALAB-459, 7 NRC 179, 184 (1978); Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-3S5,
4 NRC 397, 405 (1976); Niagara Mohawk Power Corp. (Nine Mile Point Nuclear Station, Unit 2), ALAB-264,
1 NRC 347, 352 (1975). Su Vermont YanUe Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-179,7 AEC 159, 175 (1974).
Equally without merit is the Applicant's assertion that the agency's power reactor precedents requiring the
applicant to demonstrate the need for the facility are Inapplicable to the LES enrichment facility. According to the
Applicant, this is so because reactor licensees historically have operated In a regulated, monopolistic utility market
whereas LES seeks to market Its enrichment services in an unregulated, nonmonopolistic market In which existing
capacity can be displaced regardless of whether the capacity needs to be replaced or supplemented. (SchwartzleRoy at 14 fol. Tr. 383; App. P.P. at 44.) But the Commission's regulations implementing NEPA require the
applicant of a proposed facility - regardless of the type of facility - to establish the need for the facility so that
that asserted benefit - regardless of whether the need is great or small- can be weighed against the project's
environmental costs in the required cost-benefit analysis. Whether the uranium enrichment market or the electric
utility market is regulated or not, or monopolistic or not, is completely irrelevant to that portion of the NEPA
(Cantinued)
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consideration will be given to the potential impact of conservation measures in determining
the demand for power and consequent need for additional generating capacity.

Further, the Commission regulations prescribing the contents of the draft and
final environmental impact statements, 10 C.F.R. §§ 51.70(b), 51.90, state,
respectively, that the Staff should use the format set forth in Appendix A
in preparing environmental impact statements. Those same regulations also
provide, in language similar to that detailing the cost-benefit analysis that
must be included in an applicant's environmental report, that the cost-benefit
analysis contained in draft and final environmental impact statements "will, to the
fullest extent practicable, quantify the various factors considered" and "[t]o the
extent that there are important qualitative considerations or factors that cannot
be quantified, these considerations or factors will be discussed in qualitative
terms." 10 C.F.R. § 51.71(d). See 10 C.F.R. § 51.90. See also Baxley, 411 F.
Supp. at 1268-69; Vermont Yankee, ALAB-179, 7 ABC at 174-76. Thus, the
Commission's regulations specifically direct that the Staff's PElS address the
need for the CEC.
Labeling this requirement as the "need" for the proposed facility is merely
a shorthand expression to describe the principal beneficial factor that is to be
weighed against the various costs of the proposal in striking the cost-benefit
balance required by NEPA and the Commission's implementing regulations.
See supra note 5. Therefore, whatever the principal benefit provided by the
cost-benefit analysis that requires weighing the need for the facility against the environmental costs of the project.
The Intervenor's expert, Mr. Osterberg, was quite correct when be testified that "just because it is in a different
kind of market doesn't mean need is not a question." (Osterberg Tr. SI9.)
Also without merit is the Staff's additional argument that its regulatory guidance regarding the Commission's
environmental regulations does not require the Applicant to address the need for the CEC in its ER. In her prefiled
direct testimony, the Staff Environmental Project Manager far the LES license review referred to Regulatory Guide
4.9, "Preparation of Environmental Reports for Commercial Uranium Enrichment Facilities" (197S) and testified
that "Regulatol)' Guide 4.9. _ • does not discuss any requirement far applicants to provide information or discuss
need for Ihe facility. However, the regulatory guide, at section 1.2 'Need for Facility' lists several items which an
applicant is encouraged to describe or discuss in an environmental report." (Horn re J.4 at 3 fol Tr. SOO.)
Even though regulatory guidance is just that, advisory not obligatory, and regulatory guides are not substitutes
for regulations, such guides nevertheless "present[) the Staff's view of how to comply wilh Ihe regulatory
requirements." LBP-96-7, 43 NRC at 147. In this instance, noting (at I) that Its purpose "is to provide
assistance to applicants for the development of environmental reports dealing with the construction. operation, and
decommissioning of uranium enrichment facilities," Regulatory Guide 4.9 states in section 1.2, entitled "Need for
Facility," that "Itllle degree of enrichment and quantities of separative work that will be provided for domestic
use should be described A 2O-yeat projection of national and foreign requirements for the services-should be
supplied" Id. at 4.9-6. Thus. in clear and unmistabble terms, Regulatory Guide 4.9 states that the Applicant
should address in its ER the need for the facility and it eaJls for the Applicant to describe that need in terms of
a 2O-yeat projection of "requirements for the services," i.c .• need for SWUs. Because the word "requirement"
means "something that is. . . needed," no other reading of the Staff guidance is reasonable. See Webster's ThIrd
N~ Intel7lllliolUll D/ctiolUlry 1929 (1971).
In the face of these UDeqUivoeaJ statements in Regulatory Guide 4.9 that the Applicant should address the need
for the facility in its ER - statements that represent the Staff's view of how to comply with the Commission's
regulations - the Stafrs testimony quoted above, at best, maIces no sense and, at wont, is disingenuous. Most
importantly, however. this kind of Staff testimony is completely unhelpful to the Ucensing Board In resolving the
matters before il,
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CEC, it must be addressed in the FEIS as the need for the facility and, "to the
fullest extent practicable," the benefit must be quantified.
And, contrary to the suggestion in the Intervenor's contention J.4, the
Applicant is not limited to establishing the need for the CEC by showing
that additional capacity for enriching uranium is essential to meet current or
future demand - although such a showing is certainly one obvious way of
demonstrating the benefit of the facility. Rather, because the need for the
proposed facility is definitionally the primary benefit against which the various
costs of the project are weighed in the cost-benefit analysis and NEPA does
not dictate any substantive outcome for the cost-benefit balancing process, the
principal benefit of the project does not have to arise to any minimum level or
meet any other prescribed standard.6 In other words, whatever the benefit of the

6 Having been introduced by the Staff to Regulatory Guide 4.9 (see supra note S), we note an additional troubling
matter with obvious relevance to the need for the facility issue and the ultimate cost-benefit analysis in the Staff's
EIS. In OIapter 8, entitled "Benefit-Cost Analysis," the Staff regulatory guidance states thai:
This OIapter should demonstrate through a benefit-cost analysis of the proposed plant why In the
applicant's judgment the aggregate benefits outweigh the aggregate costs. Even though the NRC will
independently prepare a benefit-cost analysis of the proposed plant In its EnviroDJDental Statement, the
applicant should perfonn its own analysis to aid the NRC in its evaluation.
The app/ica/IJ should note that the major objective of the preparation of the e1lVIro~/lJa/ rrport Is
to demonstrate that the aggrrgate benefits outweigh the aggregate costs for the proposed pioJlJ.
Reg. Guide 4.9 at 4.9-25 (emphasis supplied). Although representing the Staff's view of how to comply with
the Commission'. regulations. this Staff guidance seemingly is at odds with the very purpose of the National
Environmental Policy Act and the Commission's implementing regulations.
As indicated. NEPA calls for a forthright and objective analysis of the various costs and benefits of a proposed
project. NEPA is an enviroDJDental full disclosure law and as such it does not dictate any preconceived result
for that analysis, much less mandate a result requiring the benefits to outweigh the costs. Su supra p. 341.
Similarly, the Commission'. implementing regulations do not call for such a preconceived result for the costbenefit analysis preformed in the Applicant'S ER. Indeed, far from preordaining a specific outcome for that
analysis, the regulations require the Applicant to provide in its ER Nsufficient data to aid the Commission In its
development of an Independent analysis," 10 c.F.R. § SI.4S(c), and Instruct the Applicant that "[t]be information
submitted pursuant to. • • this section should not be confined to information supporting the proposed action but
should also include adverse Information." 10 C.P.R. § SI.4S(e).
The Staffs view of the Commission's regulations set out in OIapter 8 of Regu\atory Guide 4.9 is disquieting
and brings to mind the Appeal Board's admonition in Florida Power & Uglll Co. (SL Lucie Nuclear Power
Plant, Unit 2), ALAB-43S, 6 NRC 541, S44 (1977). Although In St. Lucie the Appeal Board was concerned with
an alternative site analysis In a construction permit proceeding. the genera1 thrust of its remarks bear repeating
here:

We regret the necessity of baving to state that the record of this case does not instill confidence
In us that the staff always acts with that degree of care which would demonstrate its commitment to
the vigorous enforcement of NEPA's commands regarding alternate site inquires. At different times in
this proceeding, the staff appeared to treat compliance with NEPA as a hurdle In the path of, rather
than a prerequisite to, the issuance of a nuclear power plant license. Manifestly, the staff'. attitude
toward environmental questions should be parallel to its genera1ly commendable stance In the safety
area. There, the staff quite properly treats an applicant's statements as those of a decidedly interested
party. Accordingly, the staff reviews them with a trained, dispassionate and skeptical eye. Where the
environment Is concerned, the same sort of review should be the norm.
Lest we be misunderstood, we harbor no bias for or against any particular outcome of the staff'.
review of enviroDJDental matlen. But a staff conclusion that an applicant's proposal passes DDlSter is
valuable only to the extent it represents the results of vigorous probing for possible shortcomings. Where
that bas been done, there is much more reason to trust the validity of the conclusion. 6 NRC at S44
(footootes omitted).
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proposed facility and whether that benefit is great or smaIl, it must be addressed
and, if practicable, quantified in the FEIS as the need for the facility.

2.

Assertion of Need in the ER and FEIS

Here, as the Intervenor's contention asserts, the Applicant's ER, under the
heading of ''Need for Facility," merely states the yearly production capacity
of the CEC of 1.5 million SWUs per year and asserts that this amounts to
15% of the requirements of domestic nuclear power plants. The ER then lists
the suppliers of enriched uranium to the United States in 1988 and sets out
a table of world enrichment services requirements for the years 1991 to 2010
prepared by ERI in 1990. CAppo Exh. l(h) at 1.2-1, Table 1.2-1.) In response
to NRC Staff requests for additional information, the Applicant amended its
ER to include ERI's 1991 mid-range projections for the years 1991 to 2030
of world enrichment services requirements and nuclear power growth, ERI's
forecast of world enrichment capacity in the year 2000, and a graph depicting
LES' estimation of the uncommitted SWUs market in the United States from
1992 to 2000. (App. Exh. 10 at A-I, Tables 1,2, and 3, Graph 1.) Additionally,
the Applicant asserted that:
The fundamental case for the CEe is that it can and will compete on economic grounds,
allowing U.S. electric utilities a competitive source of supply so that they can in tum achieve
the lowest cost reliable supply of electricity to their rate payers. This is achieved primarily
because the centrifuge process uses only a small fraction of the electric power required by
the competing diffusion plants. Also, its. relatively benign environmental impact assures
that this cost advantage will, if anything, grow in the future as environmental restrictions
on enrichment plants and on the electric power sources which supply them come under
increasingly severe restrictions.
A competitive domestic market will also act as a self-regulating mechanism to keep
the DOB operations, whether managed by DOB or a successor corporation, operating as
efficiently as possible. The successful introduction of a world-class technology to the United
States will also provide a more complete perspective when future decisions to add or replace
capacity must be made on a national basis.

(App. Exh. 10 at A-3 to A-4.)7
In the FEIS, the NRC Staff adopts the Applicant's assertion of need for the
CEC. It states that U[b]ecause existing world enrichment capacity is adequate to
meet demand for the foreseeable future, the need for this facility lies primarily
in the need for an additional market competitor in the U.S., rather than in
a need to increase world or U.S. enrichment capacity." (Staff Exh. 2 at 1-5

7 The Applicant repeats this same formulation of the need for the CEC in a number of additional responses to
Staff requests for information on the no-action alternative (App. Exh. 11 at A-2) and on financial qualifications
(App. Exh. 12. Attach. 0 at S; App. Exh. 13, Attach. EatS; App. Exh. 14, Attach. Eat E-S).
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(citation omitted).) As support, the Staff first reiterates ERrs 1991 demand
forecast that, by the year 2000, requirements for enriched uranium in the United
States are' expected to increase slowly. It next states that premature reactor
shutdowns affecting demand cannot be quantified at this time and it then lists
the Applicant's estimates of the uncommitted SWU market in the U.S. through
the year 2000. Finally, it recounts the Applicant's belief that the market provides
an entry opportunity for LES to compete against the United States Enrichment
Corporation ("USEC"). In conclusion, the Staff asserts that the CEC could be
an effective competitor because the USEC's gaseous diffusion plants ("GDPs")
are old and need maintenance and upgrades, use 50 times the electricity per
SWU as the CEC, and may face increases in the cost of power due to required
environmental upgrades on the plants supplying electricity. (ld.)
After setting out the above described discussion of the need for the CEC,
the PElS closes with a brief description of the United States-Russian weapons
to plowshares agreement whereby the United States will purchase low enriched
uranium ("LEU") blended down from high enriched uranium ("HEU") from
dismantled nuclear weapons. According to the PElS, the agreement requires the
United States to purchase the equivalent of 92.1 million SWUs over the 20-year
period from 1994 to 2013 with 10%, or approximately 1.8 million SWUs per
year, supplied from 1994 to 1998 and 90%, or approximately 5.5 million SWUs
per year, supplied from 1999 to 2013. The Staff states that the Russian LEU
supplied from 1999 to 2013 is about 3.7 times larger than the coincident CEC
output and represents about 15% of projected world demand, more than 50% of
projected U.S. demand, and almost half of all uncommitted world demand. (ld.
at 1-5 to 1-7.)
Although not included in its main discussion of need in the FEIS, the Staff
states in an introductory summary to the PElS:
It should be noted that the enrichmC"nt market in the future will continue to be highly
competitive. • • . Although the exact timing and impacts of the Russian supplies and other
potential competition are uncertain, they are likely to result in downward pressure on U.S.
and world SWU prices. The potential price-depressing effect of the Russian LEU introduces
an additional uncertainty concerning the economic feasibility of the CEC in the proposed
time period.

(ld. at xviii.)

3.

Board Findings on Parties' Positions

At the evidentiary hearing on CANT's contention 1.4, the Applicant repeated
its formulation of the need for the CEC (Schwartz-LeRoy at 12-13 fo1. Tr.
383) and presented additional supply, demand, price, and market information
in support of its position. (ld. at 14-55.) In a nutshell, the Applicant asserted
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that, even though current and future enrichment capacity exceeds demand, the
CEC will be able to produce its full capacity of 1.5 million SWUs per year at
a price falling within ERI's future price forecasts and, therefore, can compete
on the basis of price to capture 15% of the demand for enrichment services
in the U.S. from current producers. The Staff took the position that the FEIS
adequately describes the need for the CEC. (Hom re J.4 at 4-5 fol. Teo' 500.)
The Intervenor, on the other hand, challenged the Applicant's supply, demand,
price, and market information and the Applicant's claim that LES would bring
price competition to the market. (Osterberg at 4-25 fol. Tr. 451.)
Initially, it bears repeating that the CEC will use gas centrifuge technology
licensed by Urenco and that the facility has a design capacity of 1.5 million
SWUs per year. Also we note that pursuant to the provisions of the proprietary "Agreement of Limited Partnership of Louisiana Energy Services, L.P."
("Partnership Agreement"), the CEC, as a practical matter, cannot market its
enrichment services outside the United States (1-00-44 art. IX, § 9.2(c); art. V,
§§ 5.1, 5.2(a) & (d), 5.3(a), Schedule B; Osterberg Te. 821-22; I-DO-23 at 13)
and, in any event, the Applicant intends only to market its services in the U.S.
(Schwartz-LeRoy at 27 fol. Tr. 383.) Further, because of the manner in which
commerce for the various components of the nuclear fuel cycle developed, uranium enrichers perform a service on customer-owned uranium hexafluoride but
the enricher retains the depleted uranium tails. This enrichment service, again
because of an historical anachronism, is measured in terms of the work or effort
required to enrich the material to the desired level, called a separative work unit
or SWU. Thus, when examining the supply component of the enrichment market,
the principal focus historically has been on the capacity to provide enrichment
services or SWUs. With the advent of transactions such as the purchase by the
United States of large quantities of Russian LEU derived from blended-down
weapons HEU, however, the enriched uranium is purchased by weight and a
conversion to SWUs is necessary in order to make symmetrical comparisons.
With this background we first address the issues of supply and demand for
enrichment services. The Applicant and the Staff do not assert that the CEC
is needed to meet current or future demand. Nonetheless, these fundamental
market forces are relevant to their assertions that the principal benefit against
which the costs of the facility are weighed is the CEC's ability to bring price
competition to the enrichment services market, thereby permitting the CEC's
utility customers to achieve the lowest-cost electric rates.
a.

Supply

Currently, the four major producers of enrichment services are (1) the
United States Enrichment Corporation with GOPs in Paducah, Kentucky, and
Portsmouth, Ohio; (2) Eurodif with a GOP in France; (3) Urenco with gas
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centrifuge facilities in Germany, the United Kingdom, and the Netherlands;
and (4) Russia with gas centrifuge facilities. (I-DO-23 at 4; I-DO-20 at 33,
Table 16; Schwartz-LeRoy at 14 fol. n. 383.) In addition, Japan, the People's
Republic of China, Brazil, Argentina, and Pakistan have modest capabilities
to produce enriched uranium; at present, however, these capacities, with the
possible exception of a small amount in the People's Republic of China, are
either solely for internal use or are not economically competitive on the world
market. (Schwartz-LeRoy at 14,31 fol. Tr. 383; I-DO-23 at 4.)
According to the 1992 amendment to its ER, which included an undated
table of worldwide enrichment capacity compiled by ERI, worldwide enrichment
capacity stood at 43.7 million SWUs per year in 1990. Of that figure, 19.2
million SWUs per year were listed as the capacity of what were then the
Department of Energy's Paducah (11.3 million) and Portsmouth (7.9 million)
GDPs .. ERI forecasts that, in the year 2000, there would be 49.1 million SWUs
per year of worldwide capacity with the same 19.2 million SWU per year
capacity from the domestic GDPs. (App. Exh. 10, Attach. A, Table 3.)
At the hearing, the Applicant did not introduce into the evidentiary record
ERI's latest 1994 nuclear fuel cycle supply, demand, and price report containing
its complete market forecasts. See supra p. 342. See also I-DO-19 at 57, Table
31 note c. Instead, the Applicant's witness, Mr. Schwartz, testified that in 1995
worldwide enrichment capacity was approximately 42 million SWUs per year
which he labeled as being "generally consistent" with ERI's 1990 estimate of
43.7 million SWUs per year. He forecast that, by the year 2000, there is an
upper-end potential for 51 million SWUs per year from worldwide production
facilities. (Schwartz-LeRoy at 16-17 fol. Tr. 383.) According to Mr. Schwartz,
capacity increases by Urenco and Russia could result in an additional 6.5 million
SWUs per year by that time and the People's Republic of China, Japan, and
other minor suppliers have the potential to add another 1.5 million SWUs per
year. (ld. at 20, 21.)
In variously qualifying his estimates and forecasts, the Applicant's expert
noted, first, that 15% of ERI's projected 51 million SWU per year capacity in
the year 2000 was made up of relatively high-cost portions of GDP capacity in
the United States and France. With respect to the U.S. facilities, he predicted
that, because only 6.5 million of the Portsmouth plant's 7.9 million SWU per
year capacity is considered economically competitive, the USEC would decide
either to place the plant on stand-by or retire it by the year 2000. (ld. at
21.) He indicated in other testimony, however, that the USEC has made public
announcements that it has no current plans to close either of the GDPs anytime
soon and that the President and CEO of USEC has been reported in the trade
press as saying the expected life of the GDPs was another 15 years. (ld. at
18, 51.) In addition, he noted that 25% of ERI's projected world capacity
figure was located in Russia and, therefore, was vulnerable to political and
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economic uncertainties. Further, he stated that the Russian capacity was subject
to trade restrictions in Western Europe and the United States. Specifically,
he mentioned the enormously complex Russian Suspension Agreement and its
1994 Amendment that restrict the amount of Russian uranium that can enter the
United States. (ld. at 17,21,43-45.)
In addition to the enrichment production capacity he described, Mr. Schwartz
indicated that up to 9 million more SWUs per year could became available to
commercial markets from blended-down Russian and American HEU. In this
regard, he asserted that the agreement for the USEe, as the Executive Agent for
the United States, to purchase 500 metric tons of Russian weapons HEU over
20 years could, under current schedules, result in the delivery to the USEe of
enriched uranium equivalent to 2 million SWUs per year over the next 5 years
which could rise to as much as 7 million SWUs over the following 15 years. (ld.
at 41-43.) Similarly, he indicated that sales from the stockpiles of the United
States could amount to 300 metric tons of HEU reaching the market as LEU,
which is equivalent to a total of 47 million SWUs or about 3 million SWUs per
year. (ld. at 53.) In summary, he forecast that, excluding production from the
USEe's Portsmouth plant, but including Russian and American HEU-derived
supply, "the resulting supply of enrichment services should be sufficient to meet
expected levels of demand during the next 20 years." (ld. at 21-22.)
With respect solely to enrichment capacity of the United States, Mr. Schwartz,
consistent with ERI's earlier estimate included in the Applicant's ER, asserted
that the capacity of USEe's two GDPs was 19.2 million SWUs per year with
11.3 million of that at Paducah and 7.9 million at Portsmouth. He reiterated
that a portion of the USEe capacity was not economically competitive and also
stated that USEe currently has contract commitments for some 4 million SWUs
per year to customers outside the United States. Nonetheless, he concluded that,
because ERI's mid- and high-range forecasts for demand in the United States
called for no more than 9.5 million and 11 million SWUs per year, respectively,
during the next 20 years, current USEe enrichment capacity was sufficient to
meet such demand through the year 2010. (ld. at 27-28.)
The Intervenor's expert, Mr. Osterberg, testified that it was generally acknowledged that the supply of SWUs was greatly in excess of any reasonable
need for this product. (Osterberg at 5 fol. Tr. 451; Tr. 483.) Specifically,
he relied upon the then-latest December 1994 estimates of the Department of
Energy's independent statistical and analytical agency, the Energy Information
Administration (''EIA''), reporting that "[t]he current worldwide enrichment capacity of 46.7 million SWU is more than enough to meet the expected demand"
(I-DO-19 at xi; Osterberg at 5 fol. Tr. 451) and the 1993 EIA estimate that placed
worldwide enrichment capacity at 46.1 million SWU stating that, "[c]learly, with
capacity far in excess of annual requirements, the enrichment services market
is highly competitive." (I-DO-20 at xi; Osterberg at 5-6 fol. Tr. 451.) Mr.
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Osterberg also referenced other sources such as (1) a June 1994 Nukem Market
Report article on Urenco that stated the world's four major SWU suppliers alone
had a capacity of 45 million SWUs per year versus a global demand on the order of 34 million SWUs per year and concluded "[i]n short, the market appears
destined to remain oversupplied for a very long time" (I-DO-21 at 9; Osterberg
at 6 fol. Tr. 451); and (2) an October 11, 1993 Nuclear Fuel special report on
USEC stating that Urenco's managing director, speaking at the 1993 enrichment
conference, placed existing worldwide enrichment capacity at about 45 million
SWUs per year with the four major producers accounting for 43 million SWUs
per year, but with a demand of 34 million SWUs per year. (I-DO-23 at 2,4.)
These figures led the publication to conclude that "overcapacity is the dominant
fact of life for enrichers in the 1990s, making enrichment services a buyer's
market." (ld. at 2; Osterberg at 6 fol. Tr.451.)
The Intervenor's expert also asserted that worldwide enrichment production
capacity was expanding, not contracting, but he emphasized that this expansion
in various countries does not imply that there is any economic justification for
expanding SWU capacity in general. Rather, almost all of the expansion was
directed by specific national policy considerations within each county because,
unlike the United States, most of these countries do not have enough enrichment
capacity to serve their domestic demand. (Osterberg at 7 fol. Tr. 451.) In
particular, he pointed to the announced expansion of Japanese and Urenco
capacity as increasing EIA's capacity estimates from 46.1 million SWUs in
1992 to 47.1 million SWUs in 1995. (Osterberg at 6 fol. Tr. 451; I-DO-20 at
33.) Further, he claimed that Russia's effective capacity recently has grown as it
has converted military SWU production to domestic purposes and he cited this
factor as partially accounting for the 10% capacity differences between EIA's
higher estimates and ERI's lower ones. (Osterberg at 7 fol. Tr. 451; Tr. 523-25.)
Finally, CANT's expert expressed optimism that the Russian HEU purchased
by the United States under the weapons to plowshares agreement would come
onto the market and he stated that it was unreasonable to conclude otherwise.
(Tr. at 521-22.)
The estimates of the Applicant and the Intervenor of current and future
worldwide enrichment capacity do not precisely correspond. Nonetheless,
their respective estimates and forecasts are not widely divergent and there is
no significant disagreement that current and future supply exceeds demand
requirements. Further, in assessing those forecasts, we recognize that because
forecasts look into the future on the basis of the information available today,
they provide no absolute answers. Rather, they must be judged on their
reasonableness. Here, the estimates or forecasts of ERI relied upon by the
Applicant or those of EIA relied upon by the Intervenor are not unreasonable.
Therefore, based upon those forecasts, we find that the current and future
worldwide supply of enrichment production capacity and the supply of enriched
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uranium available to the commercial market exceeds, and will continue to exceed
well into the future, worldwide demand requirements. We find that the same
situation pertains to the supply situation within the United States.
On the record before us, we do, however, find unreasonable Mr. Schwartz's
caveat to his worldwide supply forecast that if any of the major sources of
enrichment services are interrupted, then the expected level of world demand
would exceed supply. (Schwartz-LeRoy at 22 fol. Tr. 383.) Even giving no
consideration to the testimony of Mr. Osterberg, Mr. Schwartz's own testimony
on future supply stands in direct contravention of his caveat, which was not
supported with any other significant evidence establishing the likelihood or
reasonableness of such a scenario. Further, it seems apparent that the 1996
enactment of the USEe Privatization Act, Pub. L. No. 104-134, 110 Stat 1321
(1996), provides additional assurance that LEU derived from Russian weapons
HEU will reach the commercial market, albeit on a slightly delayed but more
generous schedule. That Act also appears to pave the way for some of DOE's
existing stockpiles of enriched uranium to reach the commercial market in the
near and intermediate term and with respect to the long term, it authorizes
future commercial sales of such DOE material in a way that limits the material's
adverse impacts on uranium mining, conversion, and enrichment industries in
the United States. See 42 U.S.C. § 2297h-lO.

b.

Demand

Outside of military applications and use in small quantities as fuel for research
reactors, the only use for enriched uranium is as fuel for nuclear reactors in
order to produce electricity. Therefore, in gauging the demand component of
the market for enriched uranium, the determinative factors are the number of
nuclear reactors that are currently operating and those expected to be operating
in the future. As a general rule of thumb, a typical WOO-megawatt reactor
requires approximately 100,000 SWUs per year of enrichment services.
In its ER, the Applicant included a table listing ERI's 1990 projected world
enrichment requirements from 1990 to 2010 forecasting, inter alia, that, in the
years 1995, 2000, 2005, and 2010, world SWU demand would be about 30
million, 33 million, 37 million, and 40 million SWUs per year, respectively.
ERI's 1990 forecast listed SWU demand for the United States in the years
1995, 2000, 2005, and 2010 as 9.5 million, 8.5 million, 8.7 million, and 10.2
million, respectively. (App. Exh. l(h), Table 1.2-1.) Although at the hearing the
Applicant did not introduce into evidence ERI's latest 1994 nuclear fuel cycle
report containing its complete market forecasts, the Applicant's expert, Mr.
Schwartz, testified that the current world SWU demand was about 28 million
SWUs per year. He stated that ERI's latest mid-range forecast projected that
SWU demand would grow slightly between 1995 and 2000, increasing to about

356

31 million by 2010 and approach 32 million SWUs per year by 2015. He gave
ERrs current low-range SWU demand forecast for the years 2000, 2010, and
2015 as 27 million, 26 million, and 22 million SWUs per year, respectively,
and the high-range forecast for these years as 31 million, 38 million, and 42
million SWUs per year, respectively. Regarding the SWU requirements of the
United States, the Applicant's expert testified that current U.S. demand was
9.5 million SWUs per year. He further stated that ERI's mid-range forecast
projected that demand was not expected to exceed 9.5 million SWUs through
the year 2010, after which demand will decline. In ERI's high-range forecast,
demand was not expected to exceed 11 million SWUs per year. In contrast,
ERI's low-range demand forecast for the United States showed a decline into
the future. (Schwartz-LeRoy at 22-23,25-26, 27 fol. Tr. 383; Tr. 393,432.)
Mr. Schwartz explained that ERI's 1990 SWU world demand forecast set out
in the Applicant's ER for the years 2000, 2005, and 2010 was approximately
13%, 18%, and 22% higher, respectively, than ERI's current mid-range forecast.
He attributed ERI's overestimation of demand to the very significant reduction
in the prospects for Russian expansion of its nuclear power program that came to
light in the West in the 1990s along with the recession in Europe during the early
1990s that led to a reduction in electricity production and reduction in the nuclear
role. (Schwartz-LeRoy at 26 fol. Tr. 383; Tr. 433-34.) Mr. Schwartz testified
that, because ERI does not currently see any substantial nuclear generating
growth in those parts of the world, accurate forecasting today depends upon the
extent to which existing plants will continue to operate. (Tr.434.)
Mr. Schwartz explained that ERI's world SWU forecasts are based upon three
corresponding projections of nuclear electric generation capacity representing
low-, mid-, and high-range nuclear power growth scenarios to take into account
the uncertainties involved in long-term predictions of economic and political
climates around the world. (Schwartz-LeRoy at 23-24 fol. Tr. 383.) He stated
that ERI's worldwide mid-case growth forecast shows an average nuclear growth
capacity rate of 1.0% through the year 2010, dropping to about 0.3% thereafter
as the effects of plant retirements begin. This same forecast shows no growth
of nuclear capacity in the United States through the year 2010, followed by a
decline of 2.4% per year as older plants retire. The mid-case forecast for the
United States assumes that, in the next 7 to 15 years, six nuclear power plants
will retire prior to the expiration of their operating licenses. Mr. Schwartz
asserted that ERI's mid-case growth forecast is consistent with current trends
and he considers it the most likely scenario at the present time. (SchwartzLeRoy at 24, 54 fol. Tr. 383; Tr. 432.) ERI's high-case growth forecast for
nuclear generation is generally consistent with announced utility schedules for
identified nuclear plants in the midterm and projects an annual growth rate of
approximately 2.~% on a world basis through the year 2015, which is twice
the growth rate of ERI's mid-case growth forecast. The high-case forecast for
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the United States shows life extension for some reactors beyond their. original
licenses and, in later years, some new reactors. (Schwartz-LeRoy at 25 fol. Tr.
383; Tr. 416-17.) ERrs worldwide low-case growth forecast indicates a future
lack of support for the nuclear option by most countries, including the United
States, which results in no annual growth on a world basis through 2010 followed
by a decline of 2.6% per year. Under this scenario, the addition of new nuclear
generation capability beyond those units already nearing completion is limited
to Japan, Korea, and France and, in the United States, it is assumed that seven
plants will shut down prematurely over the next 8 years. (Schwartz-LeRoy at
25 fol. Tr. 383; Tr. 432.)
Because the demand for SWUs is directly dependent on the number of reactors requiring nuclear fuel services, the Intervenor's expert also testified regarding the number of nuclear reactors likely to be operating in the future and the
various factors that needed to be taken into account in various demand projections. According to Mr. Osterberg, estimates of the number of nuclear reactors
likely to require enrichment services have suffered from extreme optimism, starting with the 1973 Atomic Energy Commission estimate that by the year 2000
nuclear reactors would total 1,200,000 megawatts, more than ten times what we
will see in that year. (Osterberg at 7-8 fol. Tr. 451; 1-00-24 at 22.) He testified
that he had never seen an estimate for how many nuclear power plants are going
to exist or how many SWUs are going to be needed that was too low. Rather,
such estimates are always too high. (Tr. 791.)
Mr. Osterberg introduced EIA's 1994 nuclear capacity estimates and noted
that these forecasts had been revised downward over time. (1-00-19; Osterberg
at 8 fol. Th. 451.) He noted that EIA's 1994 forecasts reduced its previous
year's 1993 high-case capacity projection for the year 2010 by 17 Gigawatts
electric ("GWe"). Unlike ERI's forecasts, the EIA presents only low- and highcase scenarios. EIA's then-latest Oecember 1994 low-case forecast projects that
worldwide nuclear capacity will increase slightly from 338.1 GWe in 1993 to
354.7 GWe in the year 2010, representing an annual growth rate of 0.3%, while
its high-case projection goes from 338.1 GWe to 410.3 GWe in the year 2010,
representing an annual growth rate of 1.1%. (1-00-19 at ix-x; Osterberg at
8 fol. Tr. 451.) Mr. Osterberg testified that EIA's 1994 low-case projection
failed to take into account the 1994 year-end action of~the Tennessee Valley
Authority (''TVA'') to halt construction of three/luclear units, so that EIA's
low-case estimates are high by approximately~.6 GWe. With respect to the
United States, EIA's 1994 forecast projeCtS that nuclear capacity will decline
slightly from 99.0 GWe in 1993 to 90.7 GWe in the year 2010 in its low case and
from 99.0 GWe in 1993 to 94.7 GWe in the year 2010 in its high case. Again,
however, EIA's domestic forecast did not take into account TVA's action haIting
three units. (1-00-19 at x; Osterberg at 9 fol. Tr. 451.)
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The Intervenor's expert indicated that EIA's nuclear capacity estimates also
remain too high because they do not properly take into account the early
retirement of currently operating nuclear reactors. For the same reason, he
stated that ERI's worldwide SWU estimates remain too high even though in its
1994 forecast ERI reduced its estimate almost 40 million SWUs per year for
the 1994-2005 period. He leveled the same criticism at ERI's domestic SWU
demand that continues to rise over time. (Osterberg at 11 fol. Tr. 451.) Noting
his agreement with Wall Street financial analysts' predictions in 1993 that over
the next several to 10 years up to twenty-five operating nuclear reactors could
close prematurely (1-00-27 at 1), Mr. Osterberg cited the following factors
that led him to conclude domestic nuclear plant closings will be substantial
and higher than ERI predicts: (1) continued high operating and maintenance
("O&M") costs for nuclear plants that since 1987 have exceeded the costs for
coal-fired plants that are nuclear technology's main competitor (Osterberg at
12 fol. Tr. 451; 1-00-19 at 39-40; 1-00-28 at 4); (2) changes in historic utility
regulation that have forced utilities to demonstrate how they can produce energy
services most cheaply (Osterberg at 13 fol. Tr. 451; 1-00-19 at 7,9); (3) direct
competition for utilities from practices like retail wheeling that could lead to
stranded investments in nuclear plants with high O&M costs (Osterberg at 14
fol. Tr. 451; 1-00-30); and (4) specific events in the life of a nuclear plant such
as the need to replace a steam generator (Osterberg at 15-16; 1-00-28 at 8; 100-31.) Finally, the Intervenor's expert testified that, for the foreseeable future,
new domestic electric generating demand will be met by small- to medium-size
gas turbine units, not new nuclear or even coal baseload units, and that efficiency
(i.e., producing "negawatt" hours not kilowatt hours) will be responsible for a
large share of the energy services in the future. (Osterberg at 17-18 fol. Tr. 451;
1-00-32.)
Like the forecasts of SWU supply of the Applicant and the Intervenor, their
estimates and forecasts of (1) nuclear generation capacity and rates of growth or
decline and (2) SWU demand do not precisely correspond. Indeed, because of
the manner in which the witnesses for the Applicant and the Intervenor presented
their demand estimates and forecasts, their respective projections cannot be
directly compared. What is clear, however, is that their estimates and forecasts
are not widely divergent and there is no significant disagreement that current
and future demand requirements for SWUs are far less than the production
capacity for enriched uranium and equivalent SWUs from, inter alia, downblended HEU. Once again, we cannot find that either the estimates or forecasts
relied upon by the Applicant or the Intervenor are unreasonable. For present
purposes it is sufficient to find, as we do, that current and future worldwide
demand requirements for SWUs are substantially less and will continue to be
substantially less well into the future tha.n the worldwide production capacity
for enriched uranium and supply of SWU equivalents. Further, we find that the
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current and future demand requirements for SWUs within the United States are
substantially less and will continue to be substantially less well into the future
than domestic production capacity for enriched uranium and the supply of SWU
equivalents.
We note that in resolving this market demand question and this contention,
it is not necessary to choose among the various premature nuclear plant closing
scenarios forecast by the experts for the Applicant and the Intervenor - the
most pronounced area of disagreement between them. The Applicant's highcase forecast for the United States includes life extension for some reactors and
some new reactors in the later years. Its mid-case forecast, which Mr. Schwartz
found most likely, and its low-case forecast include six plant closings over the
next 7 to 15 years and seven plant closings over the next 8 years, respectively.
The Applicant's expert also mentioned a 1994 forecast of eight to ten plant
closings over the next 4 to 6 years by former NRC Commissioner Asselstine,
who is currently a senior vice president of Lehman Brothers. (Tr. 432-33.) The
Intervenor, on the other hand, relies upon a 1993 forecast by other analysts at
then Shearson Lehman Brothers who estimated up to twenty-five plant closings
in the next 10 years. (1-DO-27 at 1.)
Although we are a bit dubious of Mr. Schwartz's claim that ERI's forecasts
are "quite consistent" (Tr. 433) with those of former Commissioner Asselstine,
what is clear is that there is general agreement there will be a significant number
of premature nuclear plant closings in the United States in the coming years.
Indeed, even under the Applicant's concededly unlikely high-case forecast where
there are no plant closings, demand does not exceed supply. Nor would that
situation change under any of the other likely permutations mentioned by the
witnesses. Obviously, if the Intervenor's forecast ultimately proves correct, the
already significant and substantial excess supply of SWUs over demand will
only be further exacerbated.

c.

Competition and Character of Market

As should hardly be surprising in a market where supply greatly exceeds
demand requirements, the market for SWUs is very highly competitive. The
Applicant's expert as well as the expert witness for the Intervenor both agree
on the general degree of competition in the market for enrichment services and
the character of the market itself.
The Applicant'S expert, Mr. Schwartz, testified that the market for enrichment
services ''very much is an international market." (Tr. 398.) He also unequivocally stated that the international market for enrichment services today "is very
highly competitive." (Tr. 399.) Consistent with this testimony, Mr. Schwartz
also testified that USEC's customers in the United States include about 85% of
American utilities with requirements of 8 million SWUs per year as well as a
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predominant share of up to 3.5 million SWUs peryear of the requirements of
Japan, South Korea, and Taiwan. He stated that USEC also had customers in
France, Germany, Mexico, Sweden, Switzerland, Spain, and Yugoslavia that account for about 750,000 SWUs per year. (Schwartz-LeRoy at 16 fol. Tr. 383.)
The Applicant's expert predicted that over the long term he expected USEC
would be able to retain about 75% of its foreign business. (Tr. 413.) Further,
he testified that 15% of the demand in the United States currently was met by
suppliers other than USEC and he forecast that, by the year 2000, USEC will
retain only 45 to 75% of its United States utility business, losing that market
share to Urenco, Eurodif, Russia, and LES. (Tr. 396-97.) Finally, he noted that
Urenco had been able to compete in the United States "[v]ery effectively." (Tr.
431.)
Similarly, the Intervenor's expert, Mr. Osterberg, testified that although in
the past OOE maintained a monopoly position as world supplier of SWUs, that
situation has completely changed so that today the SWU market is competitive
and worldwide. (Osterberg at 23 fol. Tr. 451.) Among other things, he
referenced a 1987 Report of the General Accounting Office concluding that
the enrichment services market was international (1-00-34 at 21) and a June
1994 Nukem Market Report article about Urenco that stated "[c]ompetition in
the global SWU market is becoming fierce as the nuclear fuel market continues
to contract" (1-00-21 at 8) and quoted Or. Klaus P. Messer, the Chief Executive
of Urenco, as declaring that "[t]he current enrichment market is so limited that
if you want to expand, you have to take business away from another enricher."
(ld. at 9; Osterberg at 23-24 fol. Tr. 451.)
Further, that article recites that Urenco has 9% of the global market, USEe
43%, Eurodif 23%, Russia 21%, and a few minor players account for 4%.
(1-00-21 at 9.) In his testimony, Mr. Osterberg criticized the Applicant's
discussion in its ER amendments and the Staff's discussion in the PElS on
the need for the facility because they assume there is a domestic market of
SWUs that needs additional competition when, in fact, the market for SWUs
is international and already very competitive. (Osterberg at 5 fol. Tr. 451.)
He asserts that because the market is international and depends on both the
supply of all current producers of SWUs and the various alternatives to new
SWU production, events outside the United States will greatly impact the LES
project. Thus, he testified there is no such thing as an exclusively domestic
market because domestic utilities that need to purchase enrichment services do
not limit their purchases to the United States, but buy worldwide. According to
Mr. Osterberg, the worldwide enrichment market is highly competitive and will
continue to be so for the foreseeable future. (ld. at 24-25; 1-00-21 at 9.)
'I
On the basis of the record before us, we find that the enrichment services
market is international and fiercely competitive. Further, we find that the market
will remain very highly competitive for the foreseeable future.
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d.

Price and LES' Price Competitiveness

Although the expert witnesses for the Applicant and the Intervenor generally
agree that the supply of SWUs exceeds demand requirements and that the SWU
market is international and very highly competitive, they disagree on the effect
these economic factors will have on LES' entry into the market as a SWU
supplier that, in the Applicant's words, "can and will compete on economic
grounds. allowing U.S. electric utilities a competitive source of supply so that
they can in tum achieve the lowest cost reliable supply of electricity to their
ratepayers." (App. Exh. 10 at A-3.) Stated otherwise, on the question whether
LES will bring real price competition to the SWU market as an additional
domestic supplier - which is the asserted benefit to be weighed against the
various costs of the facility in the NEPA-required cost-benefit analysis - they
are in substantial disagreement.
The Applicant's expert testified that ERI's projections of future enrichment
market prices for term contracts use a methodology that combines uncommitted requirements with uncommitted supply in accordance with clearing price
economic considerations to obtain long-term, cost-based prices. ERI's methodology separates each supplier's facilities into production capacity increments;
production-cost-based prices are then estimated in discounted cash flow analyses
that account for all production costs and assume a return on capital investment.
The estimated production costs of each supplier are used in a production-costbased clearing price model to project market prices.
Using this method, Mr. Schwartz testified that ERI forecasts that, for 1996
to 1998, average enrichment prices, in 1994 dollars, will be in a range between
$92 and $105 per SWU and, for 1999 to 2001, average enrichment prices will
be in a range between $98 and $113 per SWU. After 2000, ERI projects market
prices will remain relatively flat in a range between $100 and $115 per SWU.
(Schwartz-LeRoy at 29-32 fo1. Tr. 383.) On cross-examination, Mr. Schwartz
revealed that ERI's price-range forecast for the years after 2000 included the
production of the CEC and, if the production of the CEC were not included,
ERI's forecast price would be $2 to $3 higher or between $103 and $118 per
SWU. (Tr. 386-87,442.)
Mr. Schwartz also testified that the pricing agreement for Russian downblended HEU provides that for 1994 the enrichment component of the LEU
purchased by the USEC is priced at $82.10 per SWU. (Schwartz-LeRoy at 42
fo1. Tr. 383.) Further, he stated that the USEC's marginal cost of production was
$55 per SWU. He indicated that USEC pays a cost of several dollars per SWU
for implementing the disarmament policy of the United States at the current
agreement price and predicted a future offset from the U.S. government so that
ultimately USEC's blended price of a mix that also included American and
Russian HEU would be about $70 per SWU. (Tr. 388, 400.)
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Mr. Schwartz asserted that, if the price offered by LES falls into ERI's
forecast price range, LES should be competitive. (Schwartz-LeRoy at 34 fol.
Tr. 383.) He testified that the fact that there is excess supply capacity in the
enrichment services market is not pertinent to determining the need for the
CEC. He stated that the objective of utilities purchasing enrichment services is
to minimize their fuel costs and maximize the security of supply, so another
supplier in the United States offering services on a competitive basis would be
welcome. (ld. at 28.) Similarly, he asserted that the marketing of Russian HEU
in the United States is not a problem with respect to LES' ability to compete
even if all of the Russian material is sold into the market. (Tr.427.) In like vein,
Mr. LeRoy testified that LES' current projections and financial model analyses
indicate that LES can reasonably expect to be competitive in the enrichment
services market within ERI's forecast price ranges and still cover its construction
and operation costs. (Schwartz-LeRoy at 37-39 fol. Tr. 383.)
The Applicant's witnesses for the financial qualifications contention also
testified that LES seeks to capture 17% of the enrichment services market in the
United States by selling the full 1.5 million SWU per year output of the CEC.
(Doudiet-Amold at 12 fol. Tr. 563.) These witnesses stated that the $816 million
hard construction costs of the CEC (in 1992 dollars) would be financed using
a debt-to-equity ratio of between 60/40 and 70/30 with 60 to 70% of the funds
borrowed from international banks and the remaining 30 to 40% equity raised
from the limited partners of the LES partnership. The Applicant'S witnesses
indicated that the financing would be for a 10-year term and they forecast an
8.5 to 9% interest rate. (ld. at 14, 17,28; Tr. 654, 656.)
In this regard, Mr. Schwartz asserted that the LES would be able to compete,
even though it was carrying the capital costs of a new facility, because the
operating costs of the CEC centrifuge facility are extremely low compared to
gaseous diffusion plants. (Tr. 424.) He then indicated, without defining his
terms, that "[i]ts production costs are approximately 25 percent of the production
- excuse me - the operating costs of its competitors." (Tr. 425.) The
Applicant's expert stated that because centrifuge enrichment producers have
most of their costs on the "capital side" as opposed to the "operating side" it
gives such producers much more flexibility to meet market pricing than enrichers
using GDPs. (Tr. 508, 416, 424, 513.) On cross-examination, however, he
testified that such flexibility does not mean that LES could produce SWUs
at lower prices because the total production costs of the CEC and gaseous
diffusion producers, which include both the capital and the operating costs,
are comparable. Rather, Mr. Schwartz agreed that such flexibility meant that
centrifuge enrichment producers can offer lower prices but they will be paying
their investors less as a consequence. (Tr. 513-14.) Further, he testified that
LES could sell SWUs into the market at prices as low as $60 per SWU and
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cover all of its operating costs and debt before its profit component goes to zero.
(Tr.424.)
The Applicant's expert also asserted that a new entrant into the enrichment
services market does not need to sell substantially below the market price to
enter the market. According to Mr. Schwartz, this is so because the level of
competition that exists today, unlike 10 years ago, has resulted in pricing being
much closer to the cost of production than in the past so that margins are now
smaller. (Tr. 508.) Mr. Schwartz said that an existing supplier could drop its
price in an attempt to keep competitors out but it could not do that for all of its
sales because the supplier must cover its fixed cost. He stated that a supplier can
compete for a particular transaction and win it with lower prices but a supplier
cannot continuously do that for all transactions. (Tr. 509.)
With regard to the particular competitors now in the enrichment market, Mr.
Schwartz asserted that the European competitors will not revert to standard
competitive tactics and drop their prices to preclude LES from entering the
market because there is a currency exchange rate risk for them and he "would
expect that there will be a limit to how much they are willing to tie up with
u.S. business to control that risk." (Tr. 414-15.) With respect to the USEC,
Mr. Schwartz testified that, based on history, he did not expect it to act to keep
LES out of the market. (Tr. 415.) He indicated that, in the past when prices
were much higher than today, USEC's predecessor, DOE, dropped its prices
very drastically in the face of competition from the then new market entrants,
Eurodif and Urenco, but those producers were, nevertheless, able to compete.
(Tr. 430.) He stated that he did not "see a situation where the c.urrent market
competitors are going to drop their prices substantially below where they are
today to keep LES from competing." (Tr. 430-31.)
Finally, Mr. Schwartz testified that based on what ERI had seen over the
last 10 years, each increment of competition is very important and it is the
willingness of individual suppliers to go after enrichment services that keep
prices from rising. (Tr. 416.) He stated that a new competitor would not cause
prices to be lowered further; instead, prices would be maintained at the levels
he predicted, thereby forestalling future price increases caused by the lack of
competition. (Tr.401-02.)
The Intervenor's expert testified that, in a market with an oversupply of SWU
capacity and a shrinking demand, it is possible for a very low-cost producer to
find a share of the market. (Osterberg at 19 fol. Tr. 451.) He emphasized,
however, that a new producer has to have substantially lower costs to get
into one of these markets. (Tr. 493-94.) Mr. Osterberg asserted that LES is
unlikely to fill the role of a very low-cost producer because, even assuming
the CEC's low production costs, LES will be carrying the heavy capital costs
of an undepreciated plant. (Osterberg at 19 fol. Tr. 451.) In this regard, he
contrasted the CEC with current SWU producers, all of which carry lesser
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capital costs because their plants are older and are partially or fully depreciated.
Mr. Osterberg noted that the Russians will continue to be the low-cost producer
of SWUs and that Urenco, which uses similar technology to that proposed by
LES, can produce more cheaply from partially depreciated plants in Europe
than the CEC. He stated that Eurodif will likely continue to compete using its
older gaseous diffusion plant, and the USEC plants, which are quite old and
substantially depreciated, will continue to be competitive as they do not carry
a large burden of capital costs that must be amortized. (ld. at 20.) As one
of Intervenor's exhibits shows, Eurodif's GDP began operating in 1982, while
Urenco's three European plants started up between 1975 and 1985, and USEC's
Paducah and Portsmouth GDPs were completed in 1951 and 1956, respectively.
(I-DO-23 at 3-4.)
Mr. Osterberg further testified it is a fundamental economic principle that the
already constructed plants of"LES' competitors can be expected to continue
to produce as long as something above marginal costs is being covered.
Consequently, it is not low operating and maintenance costs that dictate whether
the CEC has the ability to compete successfully, it is the CEC's total costs including paying its lenders for its construction costs - that will determine the
CEC's ability to compete because it has not yet been constructed. Mr. Osterberg
concluded that logic dictates that, even with low operating and maintenance
costs, the CEC is unlikely to be a successful competitor with producers that do
not have such heavy capital costs. (Osterberg at 20-21 fol. Tr. 451.)
Similarly, Mr. Osterberg stated that LES' claim that the level of demand and
supply will not affect LES' position as a competitor overlooks the fact that the
CEC will not exist until LES constructs it. According to Mr. Osterberg, because
supply and demand are so far apart in the enrichment market, LES will not get
the opportunity to construct the CEC because the project is too risky to attract
lenders at a rate of return low enough for the project to proceed. (Tr. 528-29,
536-37,543-44. See also I-D0-44, Exh. D at D-4.) In that regard, he asserted
that LES' estimated interest rate was unreasonably low. (Tr. 537, 539.) Because
supply and demand in the relevant market are so far out of kilter, he indicated
that hypothetical questions that assume the construction of the CEC and then
seek to measure the impact make an assumption that does not make economic
sense. (Tr. 529-30.)
Mr. Osterberg testified there were several answers to the question of the
amount of price competition LES would bring to the enrichment services market.
(fr. 531.) He stated that, on the one hand, "LES is saying that it isn't going
to make it very much more competitive at all with the prices staying about the
same as they are." (fr. 530.) He asserted that LES' own projections show that
LES' entry into the market will have very little effect on price (Tr. 539-40) and
he stated that a $3 differential in LESt forecast range of $100 to $115 per SWU
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in the years after 2000 on an estimate that is 6 years out "is kind of like [pocket]
change." (Tr. 531.)
Mr. Osterberg stated, on the other hand, there is also the possibility of a
big competitive effect if prices are driven down substantially by the entry of
a new supplier at a time when there is already excess supply in the market.
(ld.) According to the Intervenor's expert, the assumptions that go into the
pricing model determine which of these two scenarios will occur. Because of
the number of assumptions that must be made in predicting price, he stated
that it is much harder to predict than predicting just supply or demand. Mr.
Osterberg said that to forecast price, it is necessary to first predict supply as
well as demand and also predict the behavior of the other market participants on
the supply curve. He stated that, here, the market behaviors of USEC, Eurodif,
Urenco, and the Russians all playa part in forecasting price and it is difficult to
predict their behaviors. Mr. Osterberg declared that this difficulty in predicting
competitor behavior translates into another of the risk factors he believes will
preclude the facility from ever being built in this market. (Tr. 531-34. 54042, 545.) To illustrate the size of the risk, he pointed to the 22% differential
between ERI's 1990 and 1994 demand forecasts for the year 2010. He noted
that while predicting demand is easier than predicting price, a similarly sized
error in the price forecast would have a very, very large negative effect on LES.
(Tr. 540-41.) Additionally, he disagreed with ERI's pricing model assumption
that USEC and the other producers would allow LES to take away a portion of
the market without fighting. (Tr. 540, 495-96.)
Mr. Osterberg testified, however, that if prices were significantly driven down
by LES' entry into the market, LES may not be able to payoff its lenders. (Tr.
530, 533.) Indeed, he concluded it was not only possible that LES would not
survive, but if prices were driven down far enough, other producers would fail as
well. (Tr. 530, 532.) Finally, with respect to currency exchange risks influencing
foreign producers' behavior toward LES, Mr. Osterberg testified that currency
exchange rate risks can be easily and readily taken care of using the foreign
exchange markets and, therefore, such risks are not significant. (Tr. 546-48.)
It is apparent from the record before us that the central benefit of the CEC
identified by the Applicant in its ER and the Staff in the FEIS is that LES will
bring real price competition to the enrichment market as a domestic supplier.
Indeed, price competition is the quintessence of economic competition and,
as the record in this proceeding also demonstrates, that asserted benefit is
quantifiable. Yet here, neither the Applicant nor the Staff has quantified the
effect of such price competition on the enrichment services market "to the
fullest extent practicable," as required by the Commission's regulations. 10
C.F.R. §§ 51.45(c), 51.71(d). See supra p. 348. Therefore, it is necessary that
the FEIS include a quantification of this asserted benefit of the CEC so that
factor can be weighed against the various costs of the facility in striking the
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required cost-benefit balance. As the record as a whole shows, however, when
this asserted benefit of the CEC is quantified, in order for it to withstand scrutiny
as a "benefit," a significant qualification must be appended.
The Applicant's expert, Mr. Schwartz, testified that if the price offered by
LES fell into ERI's projected competitive market price range, then LES should
be competitive. Similarly, Mr. LeRoy testified that, according to LES' current
projections and financial model analyses, LES can reasonably expect to be
competitive in the enrichment services market within the market price range
provided by Mr. Schwartz and ERI. But being able to be competitive within a
forecast price range is not equivalent to bringing real price competition to the
current and future enrichment market - the asserted benefit of the CEC.
As we have already found, the enrichment market is an international one and
fiercely competitive among four major producers with enrichment capacity and
SWU equivalents far exceeding current or future forecast demand. Moreover,
that demand is essentially inelastic. (Osterberg Tr. 491.) This combination of
factors leads us to conclude, contrary to the Applicant's assertion, that excess
supply over demand in the enrichment market is highly pertinent to determining
the benefit the CEC will provide. These market factors have led to what the
Applicant's witness himself characterized as, and we already have found is, a
very highly competitive market. And, in order to bring real price competition to
such a market, LES must bring to it significantly lower costs that translate into
significantly lower prices. LES cannot merely be competitive with the already
established producers within the forecast price range and get into the market.
Although Mr. Schwartz testified that the CEC's centrifuge technology gives them
low operating costs and this, in turn, gives LES market pricing flexibility, he also
conceded that LES' total costs of producing SWUs, which includes operating
and capital cost, were comparable with gaseous diffusion enrichers.
This last point is important because, as the Interventor's expert economist
correctly points out, the Applicant must borrow a large amount of capital to
finance construction of the CEC. With the current and future enrichment services
market forecast showing significant oversupply, the proposed facility presents
substantial investment risks (i.e., lending risks), thereby raising the investment
return (i.e., interest rate) the project must provide to attract financing. This, in
turn, raises the proposed project's costs, thereby lessening the likelihood that
the CEC will bring real price competition to the enrichment market.
Indeed, contrary to the Applicant's proposed findings that paint Mr. Osterberg
as taking numerous incompatible positions with respect to the effect of LES'
entry into the enrichment services market (App. P.F. at 117-22), his testimony,
in context, is not contradictory. Rather, Mr. Osterberg correctly points out
that there is not a single answer to the question of the effect of LES' entry
into the market because the answer depends upon the assumptions made in the
pricing model, including predicting the competitive behavior of all the market
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competitors. As already indicated, Mr. Osterberg disagreed with a number
of the Applicant's price model assumptions and stated that the uncertainty
surrounding these assumptions translates into such significant investment risks
that the CEC will not be built in the present market. But even without
accepting the Intervenor's view, the Applicant's own price projections show
the exceedingly minimal impact the CEC will have on price competition in the
enrichment services market.
The Applicant's expert testified that ERI forecast that average enrichment
prices, in 1994 dollars, for 1999 to 2001 will be in the range of $98 to $113
per SWU and this forecast did not include any of the CEC's production. After
the year 2000, Mr. Schwartz testified that ERI forecast that average enrichment
prices will remain relatively flat in the range of $100 to $115 per SWU and this
forecast included CEC'S production. He revealed on cross-examination that, in
the years after 2000, ERI's forecast price would be $2 to $3 higher without
CEC's production included. As the Intervenor's expert economist pointed out,
however, this mathematical differential in the modeled price is very small in the
context of a price model that is forecasting a $15 price range 6 years out. We
agree with his characterization that such a difference is "pocket change" in light
of the inherent uncertainties in forecasting price that many years in the future.
Further, because of the already fiercely competitive nature of the current and
future enrichment market, we do not find credible the Applicant's assertions that
the market price differential could be greater than $2 to $3 because of the lack
of competition without the CEC.
Furthermore, we find that the Applicant'S price model, which models supply,
demand, and the competitive behavior of the other market participants on
the supply curve, makes assumptions about the behavior of the other market
participants that are unrealistic and not credible. For example, the Applicant
asserts that, based on the history of USEC's predecessors, USEC will not
act aggressively to keep LES from entering the market. But the USEC was
established by Congress in the Energy Policy Act of 1992 specifically for the
purpose of operating "as a business enterprise on a profitable and efficient basis,"
42 U.S.C. § 2297(a)(1), and is charged with setting the price for its services on a
basis ''that will allow it to attain the normal business objectives of a profitmaking
corporation." 42 U.S.C. § 2297c-l(a). To assume that the less than businesslike
practices of the old Atomic Energy Commission and DOE in selling enrichment
services will continue relative to LES and a new market entrant, flies in the face
of the USEC's congressional mandate. Rather, we find that the special report on
USEC published in Nuclear Fuel, which was admitted into evidence pursuant to
the stipulations of the parties, reflects more accurately how USEC will operate.
In that report, William Timbers, the head of USEC, is reported as indicating that
"the new corporation will operate with many fewer employees than DOE had
and will aggressively market SWU and other services. Unlike DOE, he says,
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which relied on a one-size-fits-all contract, the USEC aims to tailor its contracts
to individual customer's needs." (1-DO-23 at 2.) Further, that report states:
Timbers proclaimed the difference between the USEe and its predecessor would be as
distinct as night and day. He said the USEC would offer as many contract arrangements as
needed to meet customers' needs and that it would have prices as competitive as any other
company in the field. "USEC is in business to make a profit and satisfy its customers." said
Timbers. "At USEe. customer satisfaction is 'Job 1....

(Id. at 8.)
Similarly, we can give little credence to the Applicant's assertion that the
European producers will not revert to standard competitive practices to keep
LES from entering the market and taking their respective market shares because
currency exchange risks limit those competitors' Willingness to compete for
American business. Not only is the currency exchange risk easily taken care of
by using the foreign exchange markets, but the Applicant'S own witness forecast
that by the year 2000, USEC, which currently has an 85% share of American
enrichment requirements, will retain only 45% to 75% of its market share, losing
it to Eurodif, Urenco, Russia, and LES. Performing the simple mathematics
associated with the Applicant'S projection demonstrates the currency exchange
risk is not a significant deterrent to European producers seeking to fill American
demand requirements. Similarly, this forecast refutes the proffered notion that
domestic utilities would rather not deal with foreign producers.

4.

Board Conclusion Regarding Adequacy of NEPA Cost-Benefit
Need Analysis

Based upon the record before us, we conclude that the actual benefit of the
CEC is not accurately represented by the Applicant in the ER and the Staff in
the FEIS and the discussion of need in the FEIS is inadequate. Specifically, we
find that contrary to the conclusion of the ER and the FEIS, the CEC merely will
be a fifth producer whose total costs of producing SWUs are comparable to the
other market competitors in an already very highly competitive market where
the current and future supply of SWUs far exceeds current and future demand.
Consequently, rather than bringing the benefit of significant price competition to
the enrichment services market as an additional domestic supplier, the evidence
before us clearly shows that, when quantified, the CEC will have little, if any,
effect on price competition in the enrichment services market.
Therefore, pursuant to 10 C.F.R. § 51.102, the discussion in the FEIS on
the need for the facility is hereby supplemented by our decision on this
contention and the underlying adjudicatory record. See Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681,
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706 (1985). Further, the benefit of competition as we have described it above
is the benefit that must be weighed against the various costs of the project in
the NEPA-mandated cost-benefit analysis. We reiterate, however, that NEPA
is a procedural environmental full disclosure law and it does not dictate any
particular substantive outcome as a result of the cost-benefit analysis.
In addition to the foregoing findings on contention J.4, we have carefully
considered all of the other arguments, claims, and proposed findings of the
parties on this contention and find that they are without merit or that they are
not material to this contention.

E.

No-Action Alternative

On its face the Intervenor's contention K challenges the adequacy of the
Applicant's ER for failing to include any discussion of the no-action alternative.8
As we previously explained, however, the contention also is deemed to challenge
the sufficiency of the Staff's treatment in the FEIS of that same alternative. See
supra pp. 337-38.
In the FEIS, the Staff's discussion and analysis of the no-action alternative
is set forth on three-quarters of a page in five brief paragraphs. (See Staff Exh.
2 at 4-77.) First, the Staff indicates that the no-action alternative is the denial
of the NRC license, so the impacts, both positive and negative, discussed in the
previous 76 pages of chapter 4 of the FEIS regarding the various environmental
8In response to the Intervenor's contention B5 initially framed, both the Applicant and the Staff argue that the
Commission's regulations do not require the Applicant to include any discussion of the no-action a1tcmati'iC in
the environmental report. Although the Commission's regulation prescribing the contents of the environmental
report docs not explicitly direct that the Applicant's ER address the no-action alternative, (any more than that
same regulation contains an explicit direction that the ER address the need for the facility, see supra note S),
that is the clear import of the regulation and the most reasonable reading of iL Specifically, 10 C.F.R. § SI.60
requires that a license applicant for the consbUction and operation of a uranium enrichment facility must prepare •
an environmental report containing the Information specified in 10 C.F.R. § SI.4S. In tum, that regulation requires'
the environmental report to discuss
[aJlternatives to the proposed action. The discussion of alternatives shall be sufficiently complete to
aid the Commission In developing and exploring, pursuant to section 102(2)(E) of NEPA, "appropriate
alternatives to recommended courses of action in any proposal which involves unresolved conflicts
concerning alternative uses of available resources." To the extent practicable, the environmental impacts
of the proposal and the alternatives should be presented in comparative form.
10 C.F.R. § SI.45(b)(3).
.
The study and discussion of alternatives Is the linchpin of the ElS process and it is well settled under NEPA
that "[iJn considering proposed government action, which significantly affects the quality of our environment,
the decision-makers should have placed before them during the decision.making process a complete statement of
the effect of the proposed action including the comparative effect of no action at all" Matsumoto, 568 F.2d at
1290. See Calvert Cliffs', 449 F.2d at 1114. Indeed, the Commission's regulations implementing NEPA state that
among the alternatives the FElS must address Is the alternative of no action. 10 C.F.R. Part SI, Appendix A;
10 C.F.R. §§ 51.7O(b), 51.90. See also 49 Fed Reg. 9352, 9353 (1984). Because NEPA and the Commission's
implementing regulations require the Staff to address the no-action alternative in the FElS, and the Commission's
regulations, in tum, require the Applicant to discuss in the ER the alternatives to the proposed action that will
help the Staff to develop and explore the alternatives that must be discussed under section 102(2)(E) of NEPA,
section SI.4S(b) necessarily requires the Applicant to address the no-action alternative In its ER. The arguments
of the Applicant and the Staff to the contrary are without meriL

370

consequences of the project would be eliminated and the site is assumed to revert
to its former use. Second, it states that, environmentally, the continuation of
logging on the site at the same rate as before would allow soil erosion, surface
water contamination, and an imbalance of biological diversity. Third, the Staff
states that, socioeconomically, the impact of the no-action alternative would
perpetuate the depressed economic conditions in the area and the region would
continue to depend upon its current commercial, industrial, and agricultural base.
Rmrth, it indicates that, statewide, the impact of the no-action alternative is the
failure to obtain, largely through multiplied effects, 450 jobs per year during
construction and 600 jobs per year during operation. Fifth, and finally, the
Staff states that, nationally, the impact of the no-action alternative is that there
would be no change in the pressure on other enrichment suppliers to maintain
competitive positions, the loss of an additional domestic supplier, and the loss
of the opportunity to substitute an energy-efficient process for the older gaseous
diffusion process. (Staff Exh. 2 at 4-77.) The Staff reiterates these same points
in a five-sentence discussion of the no-action alternative in the introductory
summary. (Id. at xviii.) Further, at the beginning of chapter 2 of the PElS the
Staff, in three sentences, reiterates that the no-action alternative is the denial
of the LES license application and consequently LES could either sell or lease
the site for agriCUltural, timbering, or other industrial uses, in which case Parish
Road 39 transversing the property would not need to be relocated. (Id. at 2-1.)
The Staff asserts that -its treatment of the ~o-action alternative is sufficient
bec:ause the no-action alternative merely refers to the situation where no license
is issued and the CEC is not built. so neither the benefits nor the impacts are
realized. (Horn re Kat 3-4 fol. Tr. 500; Staff P.F. at 79.) Similarly, the Applicant
argues that the Staff has addressed adequately the issue because the no-action
alternative is merely the converse of the cost-benefit analysis. According to the
Applicant, the no-action alternative would involve simply reversing the costbenefit analysis, such that the benefits of going forward with the project become
costs of no action and the costs associated with the project became benefits.
(Schwartz-LeRoy at 58-59 fol. Tr. 383; App. P.F. at 125.)
The Intervenor, on the other hand, asserts that where, as here, there is no
demonstrable need for the facility, the no-action alternative becomes even more
important. According to the Intervenor, if the CEC is not built, the potential
adverse environmental effects on air, groundwater, surface water, and other
natural resources will be eliminated and an additional 120,000 tons of toxic,
radioactive tailings will not be added to the waste inventory because the downblending of HEU, whether foreign or domestic, does not result in any more
toxic wastes. Thus, the Intervenor argues that the PElS is inadequate because
the Staff should have reviewed and weighed in its cost-benefit analysis all of the
individual impacts that would not be incurred if the CEC were not built. Finally,
the Intervenor states that because the Staff failed even to recognize the negative
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impacts of the CEC on the neighboring communities, it is not surprising that
the Staff analysis of the no-action alternative is entirely deficient. (Osterberg at
27-28 fol. Tr. 451.) [CANT's] Proposed Findings of Fact and Conclusions of
Law Regarding Contentions 1.4 and K, Need and No Action (May 26, 1995) at
34-35 [hereinafter CANT P.F.].
We must judge the adequacy of the Staff's treatment of the no-action
alternative in the PElS by the rule of reason. Citizens Against Burlington,
Inc. v. Busey, 938 F.2d 190, 195 (D.C. Cir. 1991); Morton, 458 F.2d at
837. See Seabrook, ALAB-471 , 7 NRC at 486. Here, we could scarcely
be accused of exaggeration for calling the Staff's treatment of the no-action
alternative minimal. In this regard, we note the sharp contrast between the
Staff's treatment of the no-action alternative for the licensing of the LES facility
and the Federal Aviation Administration's ("FAA") treatment of the no-action
alternative for the approval of an expansion of the Toledo Express Airport
as described in the Citizens Against Burlington case. In that case, the court
framed the issue as "whether the FAA has complied with NEPA in publishing
an environmental impact statement that discussed in depth two alternatives:
approving the expansion of the Toledo Express Airport, and not approving the
expansion of the Toledo Express Airport." 938 F.2d at 194 (emphasis added).
Whatever other description is attached to the Staff's treatment of the no-action
alternative, it most assuredly is not "in depth."
In its sparse discussion, the Staff correctly recognizes that this alternative
is the denial of a license. The Staff then states that as a consequence of not
building the CEC the "impacts, both positive and negative, discussed in this
chapter would be eliminated." (Staff Exh. 2 at 4-77.) Presumably, the Staff
means that neither the benefits flowing from the construction and operation of
the CEC would be realized nor the various costs imposed by the construction
and operation of the facility would occur. But nowhere in its brief analysis of
the no-action alternative does the Staff follow its own lead and even mention,
much less address, the numerous avoided environmental impacts to, inter alia,
surface and groundwater and air quality from not building the facility.
Most surprisingly, the avoided impact of not generating depleted uranium
tails is not even mentioned. In this regard, we note that tails accumulation and
disposal cannot simply be dismissed by assuming that tails not generated by
the CEC would be produced by some other facility. For example, if domestic
utilities import enriched uranium... from foreign suppliers instead of purchasing
from the CEC, the tails may have an environmental impact on the global
commons, but the Commission's environmental regulations do not apply to such
foreign environmental effects. See 10 C.P.R. § 51.1O(a). (Tr. 489.) Similarly,
if domestic utilities use blended-down HEU that is forecast to come onto the
market, no new tails or significantly smaller quantities of tails are generated.
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Yet the PElS is completely silent on this subject. Such avoided environmental
impacts, however, are the grist for the mill of the no-action alternative.
Rather than discussing the numerous avoided environmental impacts of the
no-action alternative and comparing that alternative to the proposed project, the
Staff confines its discussion to the negative consequences of logging if the site
reverted to its former use and the negative socioeconomic effects of perpetuating the depressed economic conditions in the area from not creating jobs, if the
facility is not constructed. But these matters are, at most, incidental to the noaction alternative and the comparison of that alternative to the proposed project.
The no-build option starts with the status quo, i.e., the natural and human environment as it exists before the project. Whether that environment is subjectively
good, bad, or somewhere in between is not the principal focus of the analysis
of the no-action alternative, which concerns the avoided environmental consequences of not building the project.9 We will not speculate on why the Staff
chose to ignore the avoided environmental impacts that must be addressed in an
analysis of the no-action alternative and addressed only the supposed negative
environmental and socioeconomic consequences of not building the project. By
not identifying and analyzing the former, however, the effect of the no-build
alternative cannot properly be compared to the proposed project, thereby fatally
undermining the very purpose of the no-action alternative. 1o
Finally, it is apparent from the Staff's treatment of the negative socioeconomic effects of not building the CEC in its discussion of the no-action alternative that the Staff places considerable importance upon the creation of construction and facility operating jobs in its final cost-benefit analysis. Although the
Intervenor questioned the propriety of the Staff's inclusion of secondary benefits

9 Moreover. even if we assume for the sake of argument that the items included in the Staff's brief discussion in
the FEIS move to the forefront of a no-action alternative analysis. the negative effects of not building the project
nevertheless must be accurately and objectively stated. Most importantly. such effects still must be addressed
along with a full discussion of the avoided environmental Impacts. Here. for example. the Stiff', description of
Ihe-effects"tlf inggingoo thnlte does noHaIrJyeormpOolrwith the discusslOin,r the botanical COI11Im1Dities
tttbe -allCiDd the -time progtUsion 'Of forest growtJrfromliriibcring opCmioU contained in chapter 3 of the FEIS.
See Stiff Exh. 2 at 3-70 to 3-76. Nor does the Stiff', discussion of the negative envlrorunelitDI effects'of logging':l
JDCntion either tbat-61 %of th,ftract was dear_ cut in -1990111" that 94% of the tract b3d beenliDlbeiCd Iiithe past ~
~IO years-(ld. at 3-75 to 3-76. 4-8), matters thai seemingly have some relevance to the weight to be given such a
negative impact
1°F\utber, and contrary to the Applicant's assertion, the no-action alternative cannot be dismissed as nothiog more
than a simple reversal of the costs and benefits of the project For purposes of an appropriate analysis of the
no-action alternative under NEPA, every benefit of the proposed project does not automatically become a cost
imposed by the lack of the project any more than every cost can be turned into a benefit There is no simple
one-to-one correlation as the Applicant asserts. Because the avoided environmental Impacts are the focus of the
no-action alternative. a significant winnowing of the various impacts is necessary to a proper analysis. Thus,
not only is the Applicant's characterization inaccurate, but the purpose of the FEIS is to place before the NRC
decision-makers "a complete statement of the effect of the proposed action including the comparative effect of
no-action at alt." Mattumoto. 568 F.2d at 1290. That purpose is not met by merely giving the decision-makers a
fomrula for mental gymnastics. Nor is that purpose met by a post hoc rationalization that the benefits of the project
outweigh the costs so the no-action alternative can be ignored. NEPA requires that the comparative cost-benefit
analysis precede the agency decision, not vice versa.
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in the cost-benefit analysis as part of its challenge to the Staff's treatment of the
need-for-the-facility issue, we believe that issue is most appropriately addressed
here.
In its brief discussion of the no-action alternative, the Staff states that the
no-build option will perpetuate the depressed economic conditions in the area
by failing to obtain, including mUltiplied effects, 450 jobs per year during
construction and 600 jobs per year during full operations. In its cost-benefit
analysis following the no-action alternative discussion, the Staff concludes that
the LES facility presents a large net benefit. (Staff Exh. 2 at 4-77.) The
Staff reaches this conclusion based almost entirely upon the construction and
operations jobs created by the facility, the economic multiplier effect of those
jobs, and the tax revenues generated by the facility. (ld. at 4-77 to 4-84.)
The Intervenor argues, however, that a line of agency adjudicatory decisions,
including Seabrook, ALAB-471, 7 NRC at 509 n.58, and Vermont Yankee,
ALAB-179, 7 AEC at 177, hold that the secondary benefits of increases in
local employment and tax revenues cannot be included on the benefit side of
the equation in striking the ultimate NEPA cost-benefit balance for a particular
facility. For their part, the Applicant and the Staff both have ignored completely
the Intervenor's argument by failing to address it.
The agency precedents that the Intervenor cites, as well as a number of
additional Appeal Board and Licensing Board decisions, see Illinois Power Co.
(Clinton Power Station, Units 1 and 2), ALAB-340, 4 NRC 27, 49 (1976);
Arizona Public Service Co. (palo Verde Nuclear Generating Station, Units 1,2,
and 3), ALAB-336, 4 NRC 3, 4 (1976); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-349, 4 NRC 235, 269 (1976); Duke
Power Co. (Cherokee Nuclear Station, Units 1,2, and 3); LBP-76-18, 3 NRC
627, 642 n.3 (1976); Gulf States Utilities Co. (River Bend Station, Units 1 and
2), LBP-75-50, 2 NRC 419, 446 (1975); Virginia Electric and Power Co. (Surry
Power Station, Units 3 and 4), LBP-74-68, 8 AEC 506, 528 (1974); Georgia
Power Co. (Alvin W. VogtJe Nuclear Plant, Units 1,2,3, and 4), LBP-74-39, 7
AEC 895, 915 (1974), clearly provide that increased local employment and tax
revenues are in the nature of transfer payments resulting in offsetting costs and
benefits. These cases conclude that as secondary benefits these items should
not be included on the benefit side in striking the ultimate NEPA cost-benefit
balance for a facility. II
We have been unable to find any decisions questioning this consistent line of
holdings or the underlying rationale of these cases. Indeed. as is evident from
the Appeal Board's decision in Vermont Yankee, ALAB-179, 7 AEC at 177, the

II This line of cases recognizes that sueb facton should be noted in the EIS only for infonnational purposes in
describing the socioeconomic impact See Seabrook. ALAB-471, 7 NRC at 509 n.58; Vermont Yankee. ALAB179,7 AEC at 177.
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underlying basis for this line of authority rests upon the Staff's treatment and
analysis of secondary benefits in the Vermont Yankee FEIS and its exclusion of
such secondary benefits from the benefit side of the final cost-benefit analysis. In
light of these numerous agency precedents going back over 30 years requiring the
exclusion of the secondary benefits of increased employment and tax revenues
from the benefit side of the NEPA cost-benefit analysis, the Staff now can change
course to include such secondary benefits only if it fully explains in the FEIS
why the agency's previous position was in error and why it is advancing a new
position. See Citizens Awareness Network. Inc. v. NRC, 59 F.3d 284, 291 (1st
Cir. 1995). But the FEIS contains no such explanation. Thus, in accordance
with the Commission's instructions to us in the hearing notice, see supra p. 339,
we find that the Staff's cost-benefit analysis in the FEIS incorrectly includes
and heavily relies upon such secondary benefits or, alternatively, its cost-benefit
analysis is inadequate for not explaining why it is now deviating from prior
agency practice by including such secondary benefits in its ultimate cost-benefit
analysis.
In light of our findings on contentions J.4, K, and the Staff's ultimate costbenefit analysis and on the basis of the record before us, we cannot independently
supplement or reanalyze the no-action alternative or independently balance anew
the various costs and benefits of the proposed CEC project. Rather, at this point
that task is most appropriately done by the Staff. The Staff, of course, may
remedy the foregoing deficiencies in the FEIS in the manner it deems most
appropriate. We suggest, however, that the Staff consider filing a supplement to
the FEIS.

ll.
A.

FINANCIAL QUALIFICATIONS

Contention Q

The Intervenor's contention Q asserts that ''LES has not demonstrated that
it is financially qualified to build and operate the CEC." As the basis for the
contention, the Intervenor claimed that two of the partners in the project had
committed only to fund the venture phase and intend to leave the partnership
after a license is obtained. The Licensing Board admitted the contention, finding
that the Intervenor had asserted sufficient facts to show that a dispute with the
Applicant exists. LBP-91-41, 34 NRC at 358.

B.

Witnesses and Exhibits

Consistent with the Commission's burden of proof rule and in accordance
with the stipulation of the parties, the Applicant presented its case first, followed
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by the Intervenor, and then the Staff. In support of its position on CANT's
contention Q, the Applicant presented the testimony of James T. Doudiet and
W. Howard Arnold. (Doudiet-Arnold fol. Tr. 563.)
Mr. Doudiet is President of J. T. Doudiet Associates, Inc., of Minneapolis,
Minnesota, a consulting firm that specializes in advising entities involved in
various aspects of the electric and gas utility industries on strategic, financial,
and regulatory issues. (ld. at I.) Mr. Doudiet earned an MBA degree from the
University of California, Berkeley, where the subject of his master's thesis was
the financing of the'nuclear fuel cycle. He has 23 years experience as a utility
financial executive and 3 years experience as an investment banker serving from
1985-1988 as the Managing Director, Corporate Utility Finance, Dean Witter
Reynolds, Inc., New York, New York. (ld. at 2, Attach. I.) He was retained by
the Applicant to advise LES on various matters concerning the financing of the
CEC project and he assisted in the development of the LES financing plan for
the construction, operation, and decommissioning of the CEC. (ld. at I.)
Dr. Arnold is President of LES and is responsible for the licensing and
operation of the CEC and obtaining financing for the construction and operation
of the CEC. (ld. at 3.) He earned his Ph.D. in experimental physics at Princeton
University and over approximately 34 years held a variety of engineering, senior
management, and executive positions w~th various Westinghouse divisions and
affiliated companies. (ld., Attach. 2.) In these positions he managed a number
of large projects comparable or greater in size than the CEC and was responsible
for preparing construction and equipment cost estimates and completing those
projects within the budgets. (ld. at 3.)
The prefiled direct testimony of Mr. Doudiet and Dr. Arnold on contention
Q was admitted pursuant to a pretrial stipulation of the parties and without any
further objection at the hearing. (fr. 563.) The Applicant did not offer these
witnesses as experts and, because of the stipulation on admissibility and the fact'
that neither the Intervenor nor the Staff raised any further objection, the Board
did not rule at the hearing on the qualifications of Mr. Doudiet or Dr. Arnold
as experts. Nevertheless, we find that Mr. Doudiet is qualified by knowledge,
experience, training, and education to testify as an expert on the issues involved
in contention Q on the financial qualifications of LES to construct and operate
the CEC. Similarly, we find that Dr. Arnold is qualified by knowledge and
experience to testify as an expert on the issues involved in contention Q.12
12 Pursuant to a pretrial stipulation of the parties. the following Applicant exhibits were admitted Into evidence
relating to contention Q: Applicant'S Exhibit IS, Letter from Dr. K. P. Messer, ClUef Executive, Urenco Ltd.,
Marlow Bucks, England, to Mr. Richard B. Priory. Claiborne Energy Services, c/o Duke Power Company,
Charlotte, N.C. CAppo Exh. IS); Applicant's Exhibit 21, Fust Amendment to Agreement of Umited Partnership
of Louisiana Energy Services, L.P. (nonproprietary) (App. Exh. 21); Applicant's Exhibit 22. Fust Amendment to
Agreement of Umited Partnership of Louisiana Energy Services, L.P. (proprietary) CAppo Exh. 22) [hereinafter
Amended Partnership Agreement]; Applicant's Exhibit 26, Diagram of LES Ownership and LES Umited Partners
(Continued)
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In support of its contention Q, the Intervenor again presented the testimony
of David E. Osterberg, a consulting economist. (Osterberg fol. Tr. 715.) Having
previously discussed his qualifications in regard to contentions 1.4 and K, we
need not replow that ground. See supra pp. 343-44. The prefiled direct testimony
of Mr. Osterberg on contention Q was admitted pursuant to a pretrial stipulation
of the parties and without further proper objection at the hearing. (Tr.715.) Mr.
Osterberg filed both a nonproprietary text and a proprietary text of his direct
testimony. The proprietary version was received into evidence as Attachment A
to his prefiled direct testimony and has remained under seal. (Tr. 983.)
The Intervenor offered Mr. Osterberg's prefiled direct testimony as his expert
opinion on contention Q and as that of an expert on energy economics. (Tr. 709,
713.) Even assuming that an objection to the qualifications of Mr. Osterberg
might have been entertained in light of the pretrial stipulation of the parties on the
admissibility of his prefiled direct testimony covering the full range of matters
involved in contention Q, the Applicant did not interpose a proper objection to
that Intervenor offer. Nor did the Applicant seek voir dire to challenge Mr.
Osterberg's qualifications as an expert witness. Rather, as it did with respect to
Mr. Osterberg's testimony on contentions 1.4 and K, the Applicant stated that
"we will let our examination speak for itself as to his status as an expert." (Tr.
714.)
We find that Mr. Osterberg is qualified by knowledge, experience, training,
and education to testify as an expert on the issues involved in contention Q and
that he is qualified to testify as an expert on energy economics. Although the
Applicant's extremely brief cross-examination of Mr. Osterberg showed that he
had never financed an energy project of the size of the CEC, directed investments
in energy projects, or spoken to investors about the CEC (Tr. 715-16), these
three matters certainly do not demonstrate that Mr. Osterberg was not qualified
by knowledge, experience, education, or training to testify as an expert on the
economic and other issues involved in contention Q.
Indeed, as we indicated at the time, the Applicant'S cross-examination could,
at most, be taken as aimed at the credibility of Mr. Osterberg'S expert testimony
and not his qualifications to offer his expert opinion on the matters involved
in contention Q. Further, the parties' pretrial admissibility stipulation barred

CAppo Exh. 26). ('fr. 706, 765.) The Applicant also introduced Intervenor', Exhibit 1-00-36, Attachment N 10
LES leiter 10 NRC dated May 1. 1992 (LES Financial Infonnation. nonproprietary, dated May 1. 1992) (1-0036); Intervenor's Exhibit 1-00-37, Attachment H 10 LES leiter 10 NRC dated May I, 1992 CGrayslOne Corporate
Financial Information, proprietary, dated May I, 1992) (1-00-37); Intervenor', Exhibit 1-00-38, Attachment M 10
LES leiter to NRC dated May I, 1992 (Urenco Investments, Inc., Financial Infonnation, nonproprietary, dated May
1,1992) (1-00-38); Intervenor', Exhibit 1-00-39, Attachment K 10 LES leiter 10 NRC dated May I, 1992 (Fluor
Corporation, 1991 Annual Report) (1-00-39); Intervenor', Exhibit 1-00-40, Agreement ofUmited Partnership of
Louisiana Energy Services, LoP., nonproprietary (1-00-40); Intervenor', Exhibit 1-00-44, Agreement of Umited
Partnership of Louisiana Energy Services, LoP., proprietary (1-00-44) [bereioafter Partnership Agreement). ('fr.
706-fJ1.)
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any such objection and, in any event, the Applicant failed at the hearing to
make an objection that was proper in either form or substance to challenge Mr.
Osterberg's qualifications as an expert. Similarly, the Applicant's attempt in its
proposed findings (App. P.F. at 136) to challenge Mr. Osterberg's expertise on
the range of matters involved in contention Q comes too late. And contrary to the
thrust of the Applicant's proposed findings (App. P.P. at 135-36), we do not find
that the Applicant's earlier cross-examination of Mr. Osterberg with respect to
contentions J.4 and K undermines in any way his testimony on contention Q, and
our previous findings in that regard are equally applicable here. With respect to
his testimony on contention Q, we find Mr. Osterberg to be a credible, soundly
grounded economist whose testimony is deserving of serious consideration and
substantial weight. 13
The Staff presented the testimony of Robert S. Wood in support of its position
on contention Q. (Wood foI. Tr. 721.) Mr. Wood is a senior financial policy
analyst, Advanced Project Directorate, Office of Nuclear Reactor Regulation.
(ld. at 1.) At the NRC, he is responsible for reviewing and evaluating the
financial qualifications of license applicants and Commission licensees. (ld.,
Attach. 1.) Pursuant to the pretrial stipulation of the parties, and without
any further objection at the hearing, Mr. Wood's prefiled direct testimony was
admitted. (Tr. 721.) As the agency's primary Staff regulator in the area of
financial qualifications, we find that he is qualified to testify on the Staff's
determination and view of the Applicant's financial qualifications to construct
and operate the CEC.

c.

The Applicant, LES

Louisiana Energy Services, L.P., is the partnership formed to design, license,
construct, own, and operate the CEC. LES is a Delaware limited partnership
consisting of four general partners that manage and control the business and
have a very limited equity investment and seven limited partners that have
invested equity but have no management control of the business. The four
LES general partners are (1) Urenco Investments, Inc.; (2) Claiborne Fuels,

13 Punuant to a pretrial stipulation of the parties, the foUowing Intervenor exhibits were admitted into evidence
relating to contention Q: Intervenor', Exhibit 1·00-41, Duke Power Company, "Louisiana Energy Services, L.P.:
A Report to the North Carolina Utilities Commission" (June 20, 1990) (I.OO-4\); Intervenor's Exhibit 1·00-42,
Partial Transcript. Louisiana Public Service Commission, Baton Rouge, Louisiana, April 26, 1990 (1·00-42);
Inlen'enor's Exhibit 1·00-43, Attachment F to LES letter to NRC dated May I, 1992 (LES Financial Model,
proprietary) (1·00-43); Inlen'enor', Exhibit 1·00-45, Table prepared by David E. Osterberg of 113 CEC build
out. proprietary (I.OO-4S); Inlen'enor', Exhibit 1·00-46, Office of Technology Assessment. U.s. Congress, Aging
Nuckar Power Pla1llS: Managing Plant Life and Decommissioning, Sept. 1993, at 74-80 (1.00-46); Inlen'enor's
Exhibit 1·00-47, uElectric Utilities Financial Ratios Revised," Standard &: Poor', Creditweek. Nov. 1,1993, at41
(1·00-47). (Tr. 828.) The Intervenor also relied upon Inlen'enor's ExIu"bil I·DO-35 that was previously admitted
regarding contention J.4. (Tr.452) Additionally, the Inlen'enor relied upon Inlen'enor', Exhibits I·DO-361hrough
-40 and 1·D0-44that were previously introduced by the Applicant and admitted. (Tr. 7()6.{)7.)
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L.P.; (3) Claiborne Energy Services, Inc.; and (4) Graystone Corporation. The
overall management, operation, and control of the business is vested in the
management committee of the four LES general partners with the following
voting rights: (1) Urenco Investments, Inc., 47%; (2) Claiborne Fuels, L.P.,
12%; (3) Claiborne Energy Services, Inc., 33%; and (4) Graystone Corporation,
8%. (I-DO-33 at D-1 to D-3.) The Partnership Agreement, however, contains
a number of special voting provisions relating to the inclusion and exclusion of
management committee members on certain issues and voting percentages on
various matters. (I-D0-44 art. V, §§ 5.2, 5.3, Schedule B.)
The partnership financial interest, i.e., the equity interest and capital contribution responsibilities, of each of the four LES general partners for the venture
phase of the project is as follows: (1) Urenco Investments, Inc., 3.33%; (2)
Claiborne Fuels, L.P., 0.88%; (3) Claiborne Energy Services, Inc., 2.37%; and
(4) Graystone Corporation, 0.54%. The four LES general partners have no capital contribution requirements after the venture phase for the construction of the
project. (I-DO-33 at D-3, D-12 to D-13; I-DO-44 arts. XI, XIII.)
Each of the four LES general partners, however, is itself either a first- or
second-tier wholly owned subsidiary of another corporation or a limited partnership whose sole general partner, in turn, is a second-tier wholly owned subsidiary
of another corporation. Specifically, LES general partner Urenco Investments,
Inc., is a Delaware Corporation that is a wholly owned subsidiary of Urenco
Ltd., a foreign corporation formed under the laws of the United Kingdom.14 LES
general partner Claiborne Fuel, L.P., is a Delaware limited partnership whose
sole general partner is Claiborne Fuels, Inc., a California corporation that is a
wholly owned subsidiary of Fluor Daniel, Inc., also a California corporation
that, in turn, is a wholly owned subsidiary of Fluor Corporation, a publicly held
Delaware corporation. LES general partner Claiborne Energy Services, Inc., is
a Louisiana corporation that is a wholly owned subsidiary of Duke Power Company, a publicly held North Carolina corporation. Finally, LES general partner
Graystone Corporation is a Minnesota corporation that is a wholly owned subsidiary of the NRG Group, Inc., a second Minnesota corporation that, in turn, is
a wholly owned subsidiary of Northern States Power Company, a publicly held
Minnesota corporation. (I-DO-33 at D-2; App. Exh. 26.)
The seven LES limited partners and their respective partnership interest and
capital responsibilities are (1) Louisiana Power and Light Company, 4.10%; (2)

14 Urenco Ltd. is owned in equa1ahares by three limited companies fonned under English Jaw: (I) International
Nuclear I\Jels Ltd., which is a wholly owned by British Nuclear RIels pIc, which, in tum. is wholly owned by
the Government of the United Kingdom; (2) Ultra-Centrifuge Nederland Ltd., which is wholly owned by UltraCentrifuge Nederlands NY, a Netherlands corporation, which is 99% owned by the Government of the Netherlands
with the remaining I % owned by four Dutch companies; and (3) Uranit UK Ltd., which is wholly owned by Uranit
GmbH. a German corporation. which is owned equally by two other German companies, PreussenElektra AG and
RWGAG.
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Urenco (Investments US) Ltd., 16.21 %; (3) GnV Gesellschaft fiir nukleare Verfahrenstechnik mbH ("GnY"), 16.21%; (4) UCN Deelnemingen B.V., 16.21%;
(5) Claiborne Energy Services, Inc. (also a general partner), 23.82%; (6) Le
Paz, Inc., 6.19%; and (7) Micogen Limited m, Inc., 10.16%. (I-DO-33 at D-3
to D-4; App. Exh. 26.)
Similar to the LES general partners, the seven LES limited partners are all
first- or second-tier wholly owned subsidiaries of other corporations. Specifically, LES limited partner Louisiana Power and Light Company is a wholly
owned subsidiary of Entergy Corporation, a publicly held Florida holding company. LES limited partner Urenco (Investments US) Ltd., is a corporation formed
under English law and a wholly owned subsidiary of Urenco Ltd., the English
parent corporation of LES general partner Urenco Investments, Inc. LES limited.
partner GnV is a corporation formed under the laws of the Federal Republic of
Germany and a wholly owned subsidiary of Uranit UK Ltd., a limited company
formed under English law that, in tum, is a wholly owned subsidiary of the German corporation Uranit GmbH. See supra note 14. Uranit UK Ltd. is one of the
owners of Urenco Ltd., the parent corporation of LES general partner Urenco
Investments, Inc. LES limited partner UCN Deelneminger B.V. is a Netherlands corporation and a wholly owned subsidiary of Ultra-Centrifuge Nederland
Ltd., a limited company formed under English law that, in tum, is a wholly
owned subsidiary of the Netherlands corporation Ultra-Centrifuge Nederlands
NY. See id. Ultra-Centrifuge Nederland Ltd. is one of the owners of Urenco
Ltd., the parent corporation of LES general partner Urenco Investments, Inc.
LES limited partner Claiborne Energy Services, Inc., is also an LES general
partner and is a Louisiana corporation and a wholly owned subsidiary of Duke
Power Company. LES limited partner Le Paz, Inc., is a Minnesota corporation
and a wholly owned subsidiary of LES general partner Graystone Corporation,
which, in tum, is a second-tier subsidiary of Northern States Power Company.
See supra p. 379. Finally, LES limited partner Microgen Ltd. m, Inc., is a California corporation and a wholly owned subsidiary of Fluor Daniel, Inc., which,
in tum, is a first-tier subsidiary of Fluor Corporation. Fluor Daniel, Inc., is also
the parent corporation of Claiborne Fuels, Inc., the sole general partner of the
Claiborne Fuels Limited Partnership, which is a LES general partner. (I-DO-33
at D-2 to D-3; App. Exh. 26.) Thus, of the seven LES limited partners, only
Louisiana Power and Light Company has no ties to any LES general partner.

D.

The Commission's Financial Qualification Regulations and the
Applicable Legal Standards

The Commission's hearing notice in this combined construction permitoperating license proceeding for a 3D-year materials license for the CEC states
that among the "matters of fact and law to be considered are whether the
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application satisfies the standards set forth in 10 C.F.R. . . . [§] 70.23." 56
Fed. Reg. at 23,310. Among the provisions of section 70.23 is subsection (a)(5)
governing the financial qualifications of applicants for special nuclear material
licenses. That subsection provides:
(a) An application for a license will be approved if the Commission determines that:
(5) Where the nature of the proposed activities is such as to require consideration by the
Commission, that the applicant appears to be financially qualified to engage in the proposed
activities in accordance with the regulations in this part[.]

Further, in the regulation prescribing the contents of Part 70 license applications,
the Note following 10 C.F.R. § 70.22(a)(8) states, "[w]here the nature of
the proposed activities is such as to require consideration of the applicant's
financial qualifications to engage in the proposed activities in accordance with
the regulations in this chapter, the Commission may request the applicant
to submit information with respect to his financial qualifications." Having
directed in the hearing notice that the Applicant must satisfy the standards of
10 C.F.R. § 70.23, the Commission necessarily determined that the licensing
of an enrichment facility requires consideration of the Applicant's financial
qualifications to construct and operate the CEC. U Thus, in the context of
this proceeding, the Commission's financial qualification regulations require a
demonstration by LES that it "appears to be financially qualified" to construct
and operate the CEC.
The generality of this standard raises the obvious question, what must LES
demonstrate to comply? Nothing in Part 70 itself provides a definitive answer.
There are, however, other provisions in the agency's regulations regarding finan~
cial qualifications for licensing facility construction and operation. Specifically,
10 C.F.R. § 50.40(b), like 10 C.F.R. § 70.23(a)(5), states that in determining if
it should issue a construction permit the Commission should consider whether
"[t]he applicant is technically and financially qualified to engage in the pro~
posed activities in accordance with the regUlations in this chapter." Further, 10
C.F.R. § 50.33(f), in prescribing the contents of Part 50 license applications for
construction permits and operating licenses, requires applicants to include the
following financial qualifications information in their applications:
Except for an electric utility applicant for a license to operate a utilization facility of
the type described in § 5021(b) or § 50.22, infonnation sufficient to demonstrate to the
Commission the financial qualification of the applicant to carry out, in accordance with

U In any event, the Staff reviewed the Applicant's financial quaIifications. determining that the construction and
operation of an enrichment facility requires such review. (Wood at 3 fol Tr. 721; Staff Em. 1 at 13·2 to 13·S.)
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regulations in this chapter, the activities for which the pennit or license is sought. As
applicable, the following should be provided:
(1) If the application is for a construction pennit, the applicant shall submit information
that demonstrates that the applicant possesses or has reasonable assurance of obtaining the
funds necessary to cover estimated construction costs and related fuel cycle costs. The
applicant shall submit estimates of the total construction costs of the facility and related fuel
cycle costs, and shall indicate the source(s) of funds to cover these costs.
(2) If the application is for an operating license, the applicant shall submit information
that demonstrates the applicant possesses or has reasonable assurance of obtaining the funds
necessary to cover estimated operation costs for the period of the license. The applicant shall
submit estimates for total annual operating costs for each of the first five years of operation
of the facility. The applicant shall also indicate the source(s) of funds to cover these costs.
An application to renew or extend the term of an operating license must include the same
financial information as is required in an application for an initial license.
(3) Each application for a construction pennit or an operating license submitted by a
newly-formed entity organized for the primary purpose of constructing or operating a facility
must also include information showing:
(i) The legal and financial relationships it has or proposes to have with its stockholders
or owners;
(Ii) [Their) financial ability to meet any contractual obligation to the entity which they
have incurred or proposed to incur; and
(iii) Any other information considered necessary by the Commission to enable it to
determine the applicant's financial qualification.

Further, in Appendix C to Part 50, the Commission has provided extensive
additional guidance relative to these requirements. That Appendix provides in
pertinent part:
This appendix is intended to apprise applicants for licenses to construct production or
utilization facilities of the types described in § 50.21(b) or § 50.22, or testing facilities, of
the general kinds of financial data and other related information that will demonstrate the
financial qualification of the applicant to carry out the activities for which the pennit is
sought. The kind and depth of information described in this guide is not intended to be
a rigid and absolute requirement. In some instances, additional pertinent material may be
needed. In any case, the applicant should include information other than that specified, if
such information is pertinent to establishing the applicant'S financial ability to construct the
proposed facility.
It is important to observe also that both § 50.33(0 and this appendix distinguish between
applicants which are established organizations and those which are newly-formed entities
organized primarily for the purpose of engaging in the activity for which the pennit is sought.
Those in the former category wiD normally have a history of operating experience and be
able to submit financial statements reflecting the financial results of past operations. With
respect, however, to the applicant which is a newly formed company established primarily
for the purpose of carrying out the licensed activity, with little or no prior operating history,
somewhat more detailed data and supporting documentation wiD generally be necessary. For
this reason, the appendix describes separately the scope of information to be included in
applications by each of these two classes of applicants.
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Additionally, with respect to newly formed entities - a category into which
LES certainly falls - that apply for construction permits, Appendix C states
they should submit the same information as established organizations concerning
construction cost estimates. 10 C.F.R. Part 50, Appendix C.n.A.l. See Appendix C.I.A. 1. In submitting information on the source of construction funds,
however, Appendix C states that newly formed entities
should specifically identify the source or sources upon which the applicant relies for the funds
necessary to pay the cost of constructing the facility, and the amount to be obtained from
each. With respect to each source, the application should describe in detail the applicant's
legal and financial relationships with its stockholders, corporate affiliates, or others (such
as financial institutions) upon which the applicant is relying for financial assistance. If
the sources of funds relied upon include parent companies or other corporate affiliates,
information to support the financial capability of each such company or affiliate to meet its
commitments to the applicant should be set forth in the application. This information should
be of the same kind and scope as would be required if the parent companies of affiliates were
in fact the applicant. Ordinarily, it will be necessary that copies of agreements or contracts
among the companies be submitted.

10 C.F.R. Part 50, Appendix C.n.A.2.
If these Part 50 financial qualification provisions are applicable in the context
of this Part 70 proceeding, then the information that an applicant such as LES
needs to supply to demonstrate its financial qualifications to construct and
operate the CEC is readily apparent. For its part, however, LES asserts that
the Commission's Part 70 financial qualifications standard is less prescriptive
than the Part 50 standard generally because (1) Part 70 does not contain the
same specifications; and (2) financial qualifications regulations playa secondary
role in assuring safety for Part 70 facilities. See Memorandum of Applicant
LES Regarding the Standard Under the Atomic Energy Act for Assessing
Applicant's Financial Qualifications (Apr. 21, 1995) at 5-7, 18 [hereinafter LES
Memomndum]. The Staff, on the other hand, argues that while Appendix C to
Part 50 should be used as a guide in determining the financial qualifications of
an applicant, not all of its provisions are suitable. In particular, the Staff takes
issue with the application of the provisions in Appendix C dealing with newly
formed entities, asserting that a newly formed entity only needs to show that
its corporate affiliates have the capability of providing construction funds and
not, as stated in Appendix C, that the corporate affiliates have committed to
provide the funds to the applicant. (Wood at 4, 7 fol. Tr. 721.) See NRC Staff
Memorandum Regarding Legal Standard for Assessing Financial Qualification
(Apr. 21, 1995) at 20-21 [hereinafter Staff Memorandum]. The Intervenor, in
contrast, declares that the provisions of Part 50 regarding financial qualifications,
including Appendix C, provide the definitive guidance for determining whether
LES is financially qualified pursuant to Part 70. See [CANT] Response
Memorandum Regarding the Legal Standard for Assessing, the Applicant's
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Financial Qualifications to Construct and Operate the [CEC] (May 1, 1995)
at 4-10.
'

1.

Applicability of Part so and Part 70 Financial
Qualifications Standards

In asserting that the Part 50 financial qualifications requirements are not
directly applicable, the essence of LES' argument is relatively straightforward.
According to LES, comparing the language of the Note following section
70.22(a)(8) with that of section 50.33(f) makes it clear that the former has
none of the specificity of the latter. This lack of specificity in Part 70, in turn,
evidences a Commission intent to have financial qualifications under these two
Parts treated differently, with Part 70 having much less rigorous requirements.
The problem with this assertion is that, given the close identity of subject
matter between the two provisions and the near identical language of 10
C.F.R § 70.23(a)(5) and 10 C.F.R. § 50.40(b) setting forth the standard for
granting licenses under the two Parts, the Applicant's argument does not account
sufficiently for the ambiguity that is inherent in their difference in language.
Indeed, the very general language in the Note following section 70.22(a)(8)
cries out for additional clarification or interpretation. Pursuant to the general
interpretational rule that statutory or regulatory provisions that relate to the same .
subject matter should be construed in pari materia, see 2B Sutherland Stat. Const.
§§ 51.01, 51.03 (5th ed. 1992), section 50.33(f), as the other agency regulatory
provision dealing with financial qualifications, is the likely source for obtaining
insight about how to interpret the general language of the Note following
section 70.22(a)(8). Moreover, an obvious source for attempting to resolve
this ambiguity about how the general standard in the Note following section
70.22(a)(8) should be interpreted vis a vis the more specific requirements of
section 50.33(f) is the history of both sets of financial qualifications regulations.

a.

Regulatory History of Part 50 and Part 70 Financial
Qualifications Provisions

The Commission's financial qualifications regulations are rooted in section
182(a) of the Atomic Energy Act of 1954, as amended. That section authorizes
the Commission to obtain information concerning the financial qualifications of
applicants'for Commission licenses and vests the Commission with discretion
to determine\by rule or regUlation what information is appropriate. 42 U.S.C.
§ 2232(a). See New England Coalition on Nuclear Pollution v. NRC. 582 F.2d
87, 93 (1st Cir. 1978).
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As originally promulgated in 1956, the Commission's Part 70 regulations
establishing procedures and criteria for issuing licenses to possess and use
special nuclear material and for Commission allocation of such then governmentowned material required'applicants to include financial qualifications information
in their applications. See 21 Fed. Reg. 764, 766 (1956). In the original provision
prescribing the contents of license applications, the Note following then 10
C.F.R. § 70.22(a)(8) stated:
Where the quantity of material requested, or the nature of the proposed activities, is
such as to require consideration of the following factors, the Commission will request the
applicant to submit infonnation with respect to his financial qualifications (1) to engage
in the proposed activities in accordance with the regulations in this chapter, (2) to assume
responsibility for the payment of Commission charges for use, consumption or loss of special
; nuclear material and (3) to undertake and carry out the proposed use of special nuclear
material for a reasonable period of time.

Id. at 766. In addition, then 10 C.F.R. § 70.23(e), governing the approval of
license applications, stated that an application will be granted if the Commission
determines,
[w]here the quantity of material requested, or the nature of the proposed activities are such
as to require consideration of these factors by the Commission, that the applicant appears to
be financially qualified to assume responsibility for the payment of Commission charges for
use, consumption or loss of special nuclear material and to engage in the proposed activities
in accordance with the regulations in this part.

Id. Unfortunately, but not atypical of that era, the Commission did not accompany the issuance of the original regulations with a statement of consideration
amplifying or explaining the meaning or parameters of 10 C.P.R. § 70.23(e).
In 1967 the current Part 70 financial qualifications regulations, 10 C.F.R.
§§ 70.22(a)(8) & Note, 70.23(a)(5), were adopted. See supra p. 381. The current
regulations merely lack the language from the initial regulations concerning
the applicant's ability to assume responsibility for the payment of Commission
charges, which reflect changes in the law allowing the private ownership of
such material. 32 Fed. Reg. 4055, 4056 (1967). See 31 Fed. Reg. 14,881,
14,882 (1966). Once again, however, in making these changes the Commission
provided no supplementary information concerning the meaning or scope of the
regulation. Moreover, since the issuance of the Part 70 financial qualifications
regulations in 1967, there have been no adjudicatory decisions addressing the
nature of the information required of an applicant or explaining the meaning of
the requirement that the applicant "appears to be financially qualified to engage
in the proposed activities." 10 C.F.R. § 70.23(a)(5).
Although there is no direct Commission explanation of the meaning of the
Part 70 financial qualifications regulations, the Commission's Part 50 financial
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qualifications regulations were originally enacted, and then amended the first
time, almost simultaneously with the Part 70 regulations. Those regulations and
all their subsequent amendments, in combination with the criteria and procedures
followed by the Atomic Energy Commission in applying the original financial
qualifications regulations (as explained in the agency's written submission to
Congress), demonstrate convincingly the scope and meaning of the regulations.
Two weeks before the promulgation of the original Part 70 financial. qualifications rule, the Commission issued the original Part 50 financial qualifications
rule. Although that Part 50 rule was first in time it nevertheless included a provision tying it to the later-issued Part 70 rule. Much like its Part 70 counterpart
(see supra p. 385), the initial Part 50 financial qualifications rule, 10 C.F.R.
§ 50.33(f), provided that a license application shall state:
The financial qualifications of the applicant to engage in the proposed activities in
accordance with the regulations in this chapter. If the application is also for [a] special nuclear
material license pursuant to the regulations in Part 70 of this chapter, information should be
included with respect to the applicant's financial qualifications to assume responsibility for
the payment of Commission charges for special nuclear material.

21 Fed. Reg. at 355, 357 (1956). Again, much like its Part 70 counterpart,
the initial Part 50 financial qualifications rule governing the approval of license
applications, 10 C.F.R. § 50AO(b), stated that the Commission should consider
whether "[t]he applicant is technically and financially qualified to engage in the
proposed activities in accordance with the regulations in this chapter." Id. at
358.
Indeed, a side-by-side comparison of the original Part 70 and Part 50
regulations setting forth the standard for granting licenses under those Parts
shows that there was no real difference in the critical language of the regulations.
Thus, necessarily, there should not be any difference in the original meaning
of these provisions. The original 10 C.F.R. § 70.23(e) stated that a license
application will be approved if the Commission determines that
the applicant appears to be financially qualified • • • to engage in the proposed activities in
accordance with the regulations in this part.

The original 10 C.F.R. §50AO(b), on the other hand, stated that in determining
if it should issue a license the Commission should consider whether
[t]he applicant is. . . financially qualified to engage in the proposed activities in accordance
with the regulations in this chapter.

When the Commission amended the Part 70 financial qualifications regulations in 1967 to reflect the changes in the law allowing private ownership of
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special nuclear material, it also amended the Part 50 firiancial qualifications
rule as part of the same rulemaking. 32 Fed. Reg. at 4055-56. In 10 C.F.R.
§ 50.33(0, the Commission deleted the reference to Part 70 special nuclear mnterial licenses and the applicant's financial qualifications to assume responsibility
for the payment of Commission charges to reflect the changes in the law allowing private ownership of special nuclear material. See 31 Fed. Reg. at 14,882
(proposed rule). These changes, however, had the effect of making the Part 70
and Part -50 financial qualifications rules essentially indistinguishable from each
other.
In late 1966 when the Commission had under consideration these proposed
changes to its Part 70 and Part 50 financial qualifications rules, the Congressional
Joint Committe~ on Atomic Energy, through its Executive Director, wrote to the
Director of Regulation of the Atomic Energy Commission inquiring about the
"provisions in the AEC's regulations dealing with the financial qualifications of
applicants for licenses." Letter from John T. Conway, Executive Director, Joint
Committee on Atomic Energy, Congress of the United States, to Harold W.
Price, Director of Regulation, U.S. Atomic Energy Commission, Washington,
D.C. (Nov. 28, 1966) reprinted in Licensing and Regulation ofNuclear Reactors:
Hearings before the Joint Committee on Atomic Energy, 90th Congo 1st Sess.
347, pt. I, Appendix 12 (1967) [hereinafter Hearings]. The first of the Joint
Committee's three questions asked "[w]hat criteria and procedures are used by
the Commission in determining whether an applicant is financially qualified
to engage in the proposed activities in accordance with the Commission's
regulations?" [d. In his written response to that question the Director of
Regulation informed the Congress that:
The assessment of a license applicant's financial qualifications to engage in the proposed
activity in accordance with the Commission's regulations is based upon the review of
financial information which we require the applicant to submit and such checks of independent
sources of financial information on the applicant as appear warranted in any particular case.
Essentially, the issues explored are whether the applicant has adequate financial resources to
design, construct and operate the licensed facility.
While the detailed analysis of financial qualifications will vary, depending upon the
circumstances of the particular case, the principal matters examined in the case of a
construction permit include (a) A review to determine the reasonableness of the applicant's estimates of costs to
construct the proposed facility.
(b) Analysis of the applicant's plan for financing the cost of the facility; identification
of the sources of funds relied upon, e.g., external sources such as borrowing and stock
subscriptions, or internal sources such as earnings or depreciation reserves.
(c) Analysis of the applicant's certified financial statements and supporting schedules to
assess his current financial condition in relation to this financing plan.
(d) In those cases in which external sources are relied upon for all or part of the required
funds, documentary or other evidence relating to contractual arrangements or commitments
for such financing, and sometimes the contracts themselves, are also reviewed.
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(e) Where the applicant is a newly fanned entity, the review particularly covers the
capitalization of the organization and the reliability of sources of capital funds needed to
construct the facility.
On the basis of these reviews and analyses, conclusions are drawn as to whether there
is reasonable assurance that the required funds are or will be available to the applicant in
accordance with his financing plan.
With respect to an application for an operating license, the review covers the applicant's
current financial statements, with particular reference to current and projected earnings, from
which conclusions are drawn as to whether there is reasonable assurance that funds will be
available to pay the anticipated operating costs of the facility.
/

!

Id. at 348. The Director of Regulation's response went on to explain that
the AEC's then current financial qualifications regulations (see supra pp. 385,
386) did not prescribe detailed criteria or standards for judging the applicant's
financial qualifications because of the variability of factors involved in each
case. He noted, however, that the AEC had under consideration at that time the
feasibility of setting forth in the regulations general standards that must be met
and a description of the kinds of documents and information to be furnished in
various types of cases, such as those involving applicants that are newly formed
entities. Hearings at 348.
Finally, and most significant here, the Director of Regulation responded
to the Joint Committee's third question about the criteria and procedures the
Commission proposed to follow in determining the financial qualifications of
licensees that contract with the Commission for special nuclear material. He
indicated that in the past, when all special nuclear material ("SNM") was
government-owned, the material was furnished under contract, a lease agreement,
or a supply agreement and, in the future, the Commission also would use a
sales contract. The Director of Regulation then stated that "[t]he determination
of the financial qualifications of licensees to pay Commission charges for SNM
has been based essentially on the same principles of financial analysis referred
to under question 1, and this policy is expected to continue in the future
regardless of the particular contractual arrangement involved." Id. at 349. In
other words, the Director informed Congress that the Commission used the
same criteria and procedures in determining the financial qualifications of a
Part 70 applicant under then 10 C.F.R. § 70.23(e) as it used in determining the
financial qualifications of a Part 50 applicant under then 10 C.F.R. § 50.40(b).
In light of the nearly identical operative language in the Part 70 and Part 50
financial qualifications regulations, the Commission's use of the same principles
for determining compliance with the two provisions is hardly surprising.
Thereafter, as predicted by the Director of Regulation in his response to
the Joint Committee, the Commission proposed an amendment to its Part 50
financial qualifications regulations dealing with the information an applicant
must submit as part of the license application. 32 Fed. Reg. 8423 (1967). While
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not altering 10 C.F.R. § 50.40(b), the proposed amendment expanded section
50.33(0 to require each application to state:
Infonnation sufficient to demonstrate to the Commission the financial qualifications of
the applicant to carty out, in accordance with the regulations in this chapter, the activities
for which the permit or license is sought. If the application is for a construction permit, such
infonnation shall show that the applicant possesses the funds necessary to cover estimated
construction costs and related fuel cycle costs or that the applicant has reasonable assurance
of obtaining the necessary funds, or combination of the two.

[d. The proposed regulation also contained a similar requirement with regard to

an operating license.
In addition, the proposed amendment included an Appendix C to Part 50
entitled "A Guide for the Financial Data and Related Information Required
to Establish Financial Qualifications for Facility Construction and Operating
Licenses." [d. The proposed Appendix C recognized two classes of applicants:
those that were "an established operating business" and those that were "in
effect, an instrumentality for the construction andlor operation of the facility as
the agent of other principals (usually a new formed entity)." [d. at 8424. Besides
requiring applicants for construction permits to submit detailed, specific cost
estimates for every major plant feature and component and estimates of yearly
construction expenditures, it also required them to list their anticipated sources
of funds for each year's construction costs and to demonstrate the capability
or reasonable assurance of each source to provide the required funds. [d. The
proposed Appendix C also had markedly different requirements for established
operating businesses and newly formed entities. For applicants that were newly
formed entities, the proposed Appendix provided that:
documentary support shall be submitted to completely define the legal and financial relationships with the corporate affiliates (usually parent companies) or others (such as banks) upon
whom the applicant is relying for financial assistance. This documentary support applies to
both the construction and operation of the facility and includes such matters as stock subscription agreements with sponsoring affiliates, loan commitments or agreements, guaranty
agreements by affiliates, and similar information to support stability of operations.

[d.-Further, the proposed Appendix provided that "[i]f the applicant is, in effect,
an agent of others, financial qualifications of each "sponsor" or "principal" to
meet its legal obligations shall be demonstrated in the same manner as if it were
the applicant. . . ." [d.
Shortly after issuing the proposed amendments to its Part 50 financial
qualifications regulations, the Commission withdrew them. 32 Fed. Reg. 10,816
(1967). As it subsequently explained, the proposed amendments to Appendix C
were withdrawn because the Commission
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concluded that it would call for substantially more infonnation in scope and detail than is
likely to be necessary. particularly in the case of operating utilities with a history of financial
stability.
In rewriting the guide we are attempting to bring into sharper focus and detail the
difference in the kind and detail of information to be required of an applicant with an
operating history as distinguished from the applicant which is a newly formed entity. • . .

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI78-1, 7 NRC I, 10-11 (1978) (quoting letter from the Director of Regulation,
Atomic Energy Commission, to Executive Director, Joint Committee on Atomic
Energy (Aug. 25, 1967».
A year later the Commission promulgated the amendments to its Part 50
financial qualifications regulations. 33 Fed. Reg. 9704 (1968). The text of 10
C.F.R. § 50.33(f) remained identical to that of the earlier proposed rule (see
supra pp. 388-89), but Appendix C was modified to remove much of the detail
from the original version. Compare 32 Fed. Reg. at 8423-24 with 33 Fed.
Reg. at 9704-05. The amendment, however, did not alter the language of 10
C.F.R. § 50AO(b). In issuing the new Part 50 financial qualifications regulation,
the Commission noted in the statement of consideration that section 182(a)
of "[t]he Act and the Commission's regulations reflect that the fundamental
purpose of the financial qualifications provision of that section is the protection
of the public health and safety and the common defense and security." 33
Fed. Reg. at 9704. It further stated that "[a]lthough the Commission's safety
determinations required for the issuance of facility licenses are based upon
extensive and detailed technical review, an applicant's financial qualifications
can also contribute to his ability to meet his responsibilities on safety matters."
[d.
In the final version of Appendix C, as in the initial proposed text, the Commission emphasized the important distinction, for purposes of determining the
financial qualifications of applicants, between those that are established organizations and those that are newly formed special-purpose entities organized to
engage in the licensed activity. Although worded more generally than in the
proposed version, the final text of Appendix C retained the requirement that
newly formed entities relying upon corporate parents or other corporate affiliates for construction funding must make a more detailed showing of not only
the sources of funds but also the reliability and commitment of those sources to
provide the funds for construction. With the exception of amendments removing the original provisions relating to operating licenses, the text of Appendix
C relating to the showing necessary to establish the financial qualifications of
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Part 50 construction pennit applicants has remained unchanged since its issuance
in 1968. 16
After the Commission amended 10 C.F.R. § 50.33(f) and adopted Appendix C
in 1968, the Part 50 financial qualifications regulations remained unchanged until
1982. At that time, the Commission amended the regulations to add an exception
to 10 C.F.R. §§50.33(f) and 50AO(b) that the financial qualifications provisions
did not apply to electric utility applicants. 47 Fed. Reg. 13,750, 13,754 (1982).
Additionally, the Commission made "certain editorial modifications to § 50.33(f)
to improve its clarity." 46 Fed. Reg. 41,786 (1981)(proposed rule). Chief among
these clarifying modifications was the addition of what is now subsection (f)(3)
incorporating the thrust of the provisions from Appendix C relating to newly
fonned entities organized primarily for the purpose of constructing and operating
a facility. 47 Fed. Reg. at 13,754. After a court challenge, the Commission again
amended the regulations to reinstate the applicability of financial qualifications
review for electric utility applicants seeking construction permits under Part 50.
49 Fed. Reg. at 35,752-54 (1984),11

b. Analysis

"

We have spelled out the provisions of the Commission's Part 70 and Part
50 financial qualifications regulations and this lengthy history because these
materials provide the context in which 10 C.F.R. § 70.23(a)(5) must be read and
define the scope and meaning of that provision. As the language and history of
the Part 70 and Part 50 rules graphically illustrate, these financial qualification
regulations essentially began as twins. Although the paths of the regulations have
diverged somewhat since 1967, the essence of the Part 70 and Part 50 regulations
with respect to construction financing and the standard the Commission must
apply in granting a license under these Parts has not significantly changed
since the initial issuance of the regulations. At that time, because the critical
language of the provisions was nearly identical, the provisions had the same basic
meaning. Indeed, as the Director of Regulation's response to a congressional
inquiry indicated, the Commission's financial qualifications reviews of Part 70
and Part 50 license applicants applied the same principles under both regulations
at that time.

16 See 49 Fed Reg. 35.747 (1984); 50 Fed Reg. 18.852 (1985). IUhould be noted that Appendix C was withdrawn
in its entirety for a brief period when the Commission eliminated financial qualifications review of electric utilities
for both construction permit and operating licenses. Stt 47 Fed Reg. 13.750 (1982). After a court chal!enge.
the Commission reinstated Appendix C without the provisions relating to operating licenses. See 49 Fed Reg. at
35.753.

17 Subsequently. the Part 50 financial qualifications regulation also were amended with respect to various references
decommissioning funding. See 53 Fed Reg. 24.018. 24.049 (1988).
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Pursuant to those initial financial qualifications criteria and procedures, an
applicant was required to show that it was financially qualified to construct
a proposed facility by demonstrating that there was reasonable assurance the
required funds are or will be available to it in accordance with its financing
plan. To demonstrate such reasonable assurance, the applicant needed to show
the construction cost estimates for the project and identify the external and
internal sources of funds to cover those costs. In those instances in which the
applicant relied upon external sources of funds, the applicant needed to produce
documentary or other evidence of its contractual arrangements or commitments
for the funding. Finally, in those instances in which the applicant was a newly
formed entity, the applicant also needed to show the capitalization of the newly
formed entity and the reliability of its sources of construction funds. Hearings
at 348.
Because there has been no significant change in the critical language of
the Commission's Part 70 financial qualifications regulations since their adoption, the same criteria that the Atomic Energy Commission initially applied in
determining under both Part 70 and Part SO whether an applicant was financially qualified are still fully applicable today in determining under 10 C.F.R.
§ 70.23(a)(5) whether an applicant appears to be financially qualified to engage
in the proposed activities. Thus, the history of the Commission's Part SO and
Part 70 financial qualifications requirements fully supports a parallel construction of those regulations in terms of the showing necessary to establish that an
applicant "appears to be financially qualified" under section 70.23(a)(5).
As this history also demonstrates, there is no basis for the Applicant's
additional assertion in support of its "less prescriptive" interpretation for Part 70
that, in contrast to reactor facilities licensed under Part SO, financial qualifications
regulations playa secondary role in assuring safety for Part 70 facilities. As we
already have detailed, the critical language of the Part 70 and Part SO financial
qualifications standards is substantially the same and since their inception the
two standards have had substantially the same meaning. The Applicant, on the
other hand, has presented no reasoned basis that leads us to conclude the Part 70
standard is a lesser one than the Part SO standard. At the time the Commission
amended its Part SO financial qualifications regulations and adopted Appendix
C in 1968, it stated that the fundamental purpose of the financial qualifications
provision of the Atomic Energy Act and the Commission's regulations is
"the protection of the public health and safety and the common defense and
security." 33 Fed. Reg. at 9704. This fundamental purpose is equally involved
regardless of whether the financial qualifications review is conducted under
Part 70 or Part SO. Certainly, the concerns about safety and national security
that arise here relative to the licensing of the first privately owned uranium
enrichment facility in the United States do not, on their face, suggest that
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a significantly less comprehensive showing should suffice to establish LES'
financial qualifications. 18

2.

Applicability of Newly Formed Entity Criteria of 10 C.F.R. Part 50,
Appendix C

The Staff takes the position (which the Applicant also sUppOrts l9 ) that the
provisions of Part SO may be used as guidance but the standard regarding newly
formed entities should not be applied. The Staff claims Appendix C must be read
in the context of the Commission's Part SO financial qualifications standard, 10
C.F.R. § 50.33(f), which requires an applicant for a construction permit to show
that it "possesses or has reasonable assurance of obtaining the funds necessary to
cover estimated construction costs." According to the Staff, the Commission in
Seabrook, CLI-78-1, 7 NRC at 18, interpreted the Part SO reasonable assurance
standard to mean that an "applicant must have a reasonable financing plan in
light of relevant circumstances" and further stated that the standard "does not
mean a demonstration of near certainty that an applicant will never be pressed
for funds." From this definition, the Staff argues that because the applicant only

18 In support of ils argument for a diminished financial qualifications showing under Part 70, LES suggests that
in detennining if an applican: is financially qualified to construct the proposed uranium enrichment facility uthe
issue Is whether, assuming the project mo~ to construction, the applicant has submitted Information that provides
reasonable assurance that the applicant can obtain the necessary funds, and therefore appean to be financially
qualified." LES Memorandum at 18. According to the Applicant, the question of whether the facility will be built
Is essentially irrelevant since failure to build it has no public health and safety consequences. Id.
To accept this assertion would seriously distort the Commission's financial qualifications regulations. By
uassuming" construction, we would ignore the financial qualifications requirement of 10 C.F.R. § 70.23(a)(5) that
uthe applicant appears to be financially qualified to engage in the proposed activities." Because the proposed
activities here are the construction and operation of a uranium enrichment facility, to assume construction, as the
Applicant would have it, not only begs the question under the regulation, it assumes the answer. The Commission's
financial qualifications regulation is written In the present tense and, although it necessarily is future oriented, iI
requires a prelicensing showing that an applicant is currently financially qualified to construct and operate the
proposed project.
We add that accepting the Applicant's argument DOt only would seriously distort the Commission's financial
qualifications regulations, but would represent a radical departure from past practice under the agency's financial
qualifications regulations. Because there are no comparable provisions in Part 70 to those In Part 50 that establish
construction completion deadlines, see 10 C.F.R. § 50.55(a), accepting the Applicant'S argument in the context of
the 3D-year Part 70 license Is tantamount to providing a newly formed special-purpose entity a 3D-year window to
determine whether to build the facility and a 3D-year unreviewed window to shop for construction financing. In
contrast to existing regulations that require a showing of a real,legal nexus between a newly formed special-purpose
entity and its anticipated sources of construction funds prior to licensing, acceptance of the Applicant's reading
of the Commission's regulations would rnaIce the prelicensing review of an applicant's financial qualifications a
meaningless paper exercise.
19 Uke the Staff's arguments, the Applicant's argument, at bottom, simply Ignores the fundamental premise
of the Commission's financial qualifications regulations that newly formed special-purpose entities are different
from established organizations that have an operating history. The Atomic Energy Commission recognized that
distinction in the criteria It applied in determining the financial qualifications of applicants under the original Part
70 and Part 50 regulations (see supra, pp. 387·88). Subsequently, it incorporated that distinction into Appendix
C and then years later that distinction was put Into the regulations. Su supra, p. 391. In short, newly formed
entities have no traclc record and, therefore/they require a different and greater degree of scrutiny to determine
whether they are financially qualified
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needs to show a reasonable assurance of obtaining construction funds, not a
certainty of obtaining them, a newly formed entity only needs to show that its
corporate affiliates have the capability of providing construction funds and not,
as is stated in Appendix C, that the corporate affiliates have committed to provide
the funds to the applicant. (Wood at 4, 7 fo1. Tr. 721.) Staff Memorandum at
20-21.
Even assuming, as the Staff asserts, that Appendix C is to be used only as a
guide in determining the meaning of the Part 70 financial qualifications standard
so that the Appendix C criteria with respect to newly formed entities are not
directly applicable, the Staff's argument, nevertheless, is without merit. Initially,
we note that if, as the Staff asserts, Appendix C is to be used as guidance, it is
not apparent why it should not be applied uniformly and consistently rather than,
as the Staff has done, picking and choosing among equally applicable provisions.
In addition, the Staff's misreading of the Commission's Seabrook decision
undercuts its argument. Although the Commission explored the meaning of
the reasonable assurance requirement in the Part 50 financial qualifications
regulations in Seabrook, that decision involved established organizations, i.e.,
the Public Service Company of New Hampshire and several other New England
utilities, not a newly formed special-purpose entity without an operating record
- a distinction the Commission noted no less than five times in its decision.
Indeed, under the Staff's reasoning and reading of Seabrook, the provisions of
Appendix C regarding a newly formed entity are so much waste ink in that even
a newly formed entity seeking a reactor construction permit under Part 50 and
relying on construction funding from corporate affiliates would not need to show
that the corporate affiliates had made commitments to provide construction funds
to the applicant. In Seabrook, however, the Commission did not address, much
less render superfluous, the provisions of Appendix C concerning newly formed
entities and the distinction between such entities and established organizations.
In short, Seabrook is simply inapposite to this question.2O
The Staff's additional argument that, inter alia, the regulatory history of the
Commission's financial qualifications regulations is irrelevant because it predates
the Seabrook decision21 conveniently ignores the fact that the Commission
adopted the requirements of 10 C.F.R. § 50.33(f)(3) dealing with newly formed
entities and reinstated Appendix C a number of years after it handed down
Seabrook. See supra note 21.
Indeed, a comparison of the criteria that the Atomic Energy Commission
used in reviewing an applicant's financial qualifications under the original Part
20 Moreover. even if we accept the Staff's definition of reasonable asS\JI'8Dc:e, i.e., a reasonable financing plan
in light of relevant circumstances, we nevenheless would apply the Appendix C criteria because an applicant's
status as a newly formed special-purpose entity relying on corporate affiliates for construction funding is a bighly
relcvant circumstance that ID1ISt be factored into any decision on the applicant's financial qualifications.
21 Reply of the NRC Staff Rcgarding Legal Standard for Assessing Financial Qualifications (May I, 1995) at 3.
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70 and Part SO regulations (see supra pp. 387-88; Hearings at 346) with the
proposed and final versions of Appendix C of Part SO (see supra pp. 389, 383;
32 Fed. Reg. at 8424; 33 Fed. Reg. at 9705) shows that the Commission merely
incorporated those same criteria into Appendix C. Thus, even though Appendix
C is applicable as a guide to the Part SO financial qualifications regulations and,
by its terms, is not applicable to Part 70, as a practical matter, Appendix C is
little more than a refinement of the criteria that the Atomic Energy Commission
applied equally to applicants under the original Part 70 and Part SO financial
qualifications rules.
This is most obvious with respect to the Appendix C provisions concerning
newly formed entities, which are a combination of the original criteria dealing
with external sources of funds and those dealing with newly formed entities. In
Appendix C, however, the Commission has refined the focus of the showing such
applicants must make to demonstrate they are financially qualified. Accordingly,
we have no hesitancy concluding that the Appendix C provisions dealing with
newly formed entities also directly reflect the showing required of Part 70
applicants. In any event, we find it appropriate to apply them because the same
concerns that prompted the Commission to differentiate between newly formed
entities and established organizations under the Part 50 financial qualifications
regulations apply equally to Part 70 applicants.
,Therefore, as set out in Appendix C, a newly formed entity, in addition
to providing estimates of its costs, must "specifically identify" the source or
sources upon which it relies for construction funds and the amount to be
obtained from each source. It must also fully detail its "legal and financial
relationship" with its corporate affiliates and any financial institutions upon
which it relies for funding. In those instances in which the newly formed
entity relies upon corporate affiliates for construction funding, it must also
demonstrate "the financial capability of each such company or affiliate to meet its
commitments to the applicant" and, "[o]rdinarily, it will be necessary that copies
of agreements or contracts among the companies be submitted." 10 C.F.R. Part
SO, Appendix c.n.A.2.22 When an applicant that is a newly formed entity makes

22 Any doubt about the meaning of these Appendix C provisions is erased by the wording of the provisions of
the proposed venion of the Appendix, which required newly formed entities to provide wdoc:umentary support
••• to completely define the legal and financial relationships with the corporate affiliates," and stated that Wltlhis
documentary support •.• Includes such matten as stoclc subscription agreements with sponsoring affiliates, loan
commitments or agreements, guaranty agreements by affiliates, and similar information to support stability of
operations." 32 11:d. Reg. at 8424. The proposed Appendix also provided that newly formed entities needed to
demonstrate the financial qualifications of each corporate affiliate ~o meet its legal obligations" to the applicant. Id.
Moreover, the importance of the Appendix C provisions dealing with the capability and commitmenl of corporate
affiliates to provide construction funding to newly formed entities is highlighted by the Commission's adoption of
the gist of these Appendix C criteria into 10 C.F.R. § 50.33(f)(3) in 1982 when Appendix C was briefly dropped
from the financial qualifications regulations. S~~ 47 I1:d. Reg. at 13,754. Subsequently, the Commission again
included these identical criteria regarding corporate affiliate capability and commitment for providing construction
funding when it reinstated Appendix C in 1984. Su 49 I1:d Reg. at 35,753. Thus, these Appendix C criteria
explain the meaning of section 50.3.3(f)(3).
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this showing, it has demonstrated that there is a reasonable assurance that funds
will be available to construct the facility in accordance with its financial plan.
and it has met the standard of 10 C.F.R. § 70.23(a)(5).

E.

Board Findings on the Applicant's Financial Qualifications

Although the parties introduced a great deal of testimony and other evidence
on the financial qualifications issue, very little of it is directly relevant to meeting
the applicable legal standard. The Applicant's financial plan states that the hard
.- construction costs of the CEC are projected to be $816 million in 1992 dollars.
(1-DO-33 at D-l1.)23 Neither the method by which the Applicant estimated the
CEC construction costs nor the reasonableness of the Applicant'S cost estimates
is disputed. (See Doudiet-Arnold at 14-15 fol. Tr. 563.) The plan further states
that construction will be financed by LES with term debt from international
lending banks and equity contributions from LES limited partners. (I-DO-33 at
0-12.) The Applicant's expert, Mr. Doudiet, testified that he believed the debt
would be financed by bank loans of about 10 years duration and he strongly
doubted LES would employ any bond indenture to raise construction funds.
(fr. 656-57.) He indicated LES expected to pay an interest rate of 8.5 to 9%.
(Doudiet-Arnold at 17 fol. Tr. 563. But see I-D044, Exh. D at D-4.) Although
the precise debt/equity ratio for the project is considered proprietary (App. Exh.
14 at E-13), Mr. Doudiet testified that LES would borrow somewhere between 60
, and 70% of the construction costs and the LES limited partners would contribute
somewhere between 30 and 40% of those costs. (Tr. 654.)
Additionally, the Applicant's financial plan states _that the CEC project has
four phases: the venture phase, the construction phase, the operation phase,
and the decontamination and decommissioning phase. The venture phase began
r with the inception of the LES partnership and the general and limited partners
, have contributed, each in proportion to its respective interest in the partnership,
a total of $31.7 million. (1-DO-33 at 0-10.) see supra pp. 379-80. Although the
Applicant considers the dollar breakdown of its venture-phase costs proprietary,
the venture-phase capital contributions cover the costs associated with obtaining
engineering services from Urenco for the reference design of the CEC and
all administrative, licensing, and marketing costs. (1-DO-33 at 0-10 to oIl.) According to the Applicant's financial plan, the objectives of the venture
phase are to (1) complete sufficient engineering to file and support the NRC
license application; (2) obtain an NRC license; (3) negotiate satisfactory fixed-

23 To put the bard construction costs in perspective in relation to total project costs without using proprietaly
information (compare App. Exh. 14 at E-ll to E-12). the Staff's FElS states that the total cost of the
project including construction, interest, escalation, capitalized interest contingency. replacement centrifuges.
decontamination. and decommissioning is estimated at $1.6 billion in 1990 doUan. (Staff Em. 2 at 2-2)
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price contracts for the construction of the facility and the supply of centrifuges;
(4) secure required financing; and (5) market the initial production capacity
of the facility through long-term SWU sales agreements. (Id. at 0-1O.) Both
Mr. Doudiet and Or. Arnold testified that, to date, LES has concentrated on
objectives (I) and (2) and, upon receipt of an NRC license, LES will renew
activities associated with objectives (3), (4), and (5). (Doudiet-Amold at 26
foI. Tr. 563.) These witnesses also stated that proceeding beyond the venture
phase for LES is conditioned upon the fulfillment of these objectives and that
the venture phase will conclude upon a decision to proceed to the construction
stage by the LES general partners. (Id. at 24, 27; App. Exh. 22 § 13.1 at 7;
1-00-40 art. XIX).24
Although the Applicant's financial plan states that the construction process
for the CEC will be continuous starting with fourteen cascades and a capacity
of 0.5 million SWUs and expanding to meet the needs of the marketplace up
to the licensed capacity of 1.5 million SWUs (1-00-33 at 0-1O), Or. Arnold
testified that LES is currently considering another option. Under that alternative,
the decision to proceed with construction might not be made unless the full 1.5
million SWU capacity of the CEC is committed. This approach would collapse
the construction phase and the operations phase into one so that the operations
phase would not commence until the entire facility was completed, instead of
operating each unit of one-third plant capacity as it was finished to help raise
construction funds. (Doudiet-Arnold at 25-26 fol. Tr. 563; Tr. 761; 1-00-33 at
0-11 to 0-12.)
In their testimony, the Applicant's witnesses portrayed how LES hoped the
financial plan would work and, therefore, how the Applicant believed it was
financially qualified to construct the CEC;
An NRC license is a necessary, but not sufficient project precondition. Upon receipt of an
NRC license, LES will be in a position to marlcet the planned output. The projected SWU
cost will be competitive in the marketplace and thus it is reasonable to assume that LES
will be successful in its marlceting. Upon successful marketing, LES will be in a position to
seek and obtain project funding. This funding will consist of two parts: equity and debt.
The equity will be committed to by existing and possibly new partners as a precondition to
raising the debt. The favorable economics of the project, as well as the financial well-being
of the partners, lead to the conclusion that it is reasonable to assume equity will be raised.
Once equity is in place, potential lenders will review the project economics in light of the
receipt of an NRC license, the finn contracts for enrichment services and the certainty of

24 Under the provisions of the Partnership Agreement, as amended, once the partners decide to take up the matter,
the partnen also can agree to continue the partnership in the event they decide not to proceed to the construction
phase. (1-00-40 art. XIX § 19.1; App. Exh. 22 § 13.1 at 7.)
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construction and equipment costs. Assuming these eventualities, the project economics are
such that it is reasonable to conclude that sufficient debt will be committed to.

(Doudiet-Arnold at 8-9 fo1. Tr. 563.)
Although the Applicant's financial plan for funding the construction and
, operation of the CEC clearly demonstrates optimism, it is equally clear that
LES has not made the showing required of a newly formed special-purpose
entity under the Commission's financial qualifications regulations. Specifically,
and as we discuss in more detail below, the Applicant has not demonstrated that
LES has the assets to fund the construction of the CEC nor has it shown any
commitments from the corporate affiliates of the LES general or limited partners
to provide the equity portion of the construction funds identified in the project
financial plan. Further, LES has not even identified, much less fully detailed, the
legal and financial relationship it has entered into with the financial institutions
upon which it relies for the debt portion of the construction funds identified
in the CEC financial plan. Having failed to make this required showing, the
Applicant has not demonstrated that there is reasonable assurance that funds
will be available to construct the facility, and LES has failed to establish by a
preponderance of the evidence that it appears to be financially qualified to build
the CEC.25
There is no dispute on the record of this proceeding that LES does not
currently have the funds necessary to cover the estimated construction costs of
the proposed CEC. (Osterberg at 4 fo1. Tr. 715; Ooudiet Tr. 568-69.) LES is a
development-stage enterprise with few marketable assets. While the cash, land,
and office furniture on the Applicant's balance sheet have value, the deferred
r startup costs for the CEC have little or no value for anyone other than LES or
its partners. (Osterberg at 4-5 fo,. Tr. 715; 1-00-36.) Similarly, it is undisputed
that none of the four LES general partners or the seven LES limited partners have
I
the funds necessary to cover the estimated construction costs of the proposed
facility. (Osterberg at 5 fo1. Tr. 715; Ooudiet Tr. 564, 566, 568, 571-72; 100-37; 1-00-38.) None of the LES general and limited partners are entities of
worth (Osterberg at 5 fo1. Tr. 715) and each is itself a special-purpose company
established for the CEC venture. (Doudiet Tr. 567, 571, 696.) As previously
I

25 Although the Staff's witness. Mr. Wood, testified that the Staff found the Applicant was financially qualified
to construct and operate the CEC (Wood at 6 fol. Tr. 721), his testimony demonstrated that the Staff reached
that conclusion by applying what we already have found was an erroneous inteIpretaUon of the Commission's
financial qua1ifications regulations. (ttl. at 4. 7.) S~e supra pp. 393-94. Nevertheless. Mr. Wood testified that
M(o]ne of the good aspects of this project" was that, because construction of the CEC was planned as a tum-key
construction project, it appeared to him that there would be no incentive to cut COrnen on construction and, thus.
there would be no safety concern, which, after all. was the underlying purpose of the financial qua1ifications
regulations. (Tr. 725. 723.) It is not readily apparent to the Board how a tum-key project by itself lessens any
safety concern. Rather, it would appear that the incentive for a tum-key contractor that bas underestimated the
project (or a financially unqualified tum-key contractor) bas the same Incentive to cut comers as the financially
unqua1ified license applicant that Is involved in building the project.
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indicated, each of the four LES general partners and the seven LES limited
partners is either a first- or second-tier wholly owned subsidiary of another
corporation or, in the case of LES general partner Claiborne Fuels, L.P., a
limited partnership whose sole general partner is a second-tier wholly owned
subsidiary of another corporation. See supra pp. 379-80.
Even though none of the LES general or limited partners are corporations
of financial worth, the Applicant's financial plan indicates that the seven LES
limited partners will provide the 30 to 40% equity funding for the construction
of the CEC. (App. Exh. 14 at E-12 to E-13; Doudiet Tr. 654.) The Applicant's
witnesses testified that, at the appropriate time at the conclusion of the venture
phase, the financially substantial corporations at the top of the respective
corporate affiliate chains of each of the LES limited partners (Staff Exh. 1 at
13-3 to 13-4) would determine whether to fund the limited partners and then
the various limited partners could have the necessary funds to contribute to the
equity portion of the CEC construction funds. (Arnold Tr. 575, 676-77.) If any
LES limited partners decide not to provide equity contributions for construction,
the Applicant's witnesses stated that the Partnership Agreement contemplates
that the "Urenco affiliates''26'would provide the funding or, alternatively, LES
would seek new partners and equity. (Doudiet-Arnold at 28 fol. Tr. 563.) There
is no dispute, however, that none of the corporate affiliates of any LES general
or limited partner has made a commitment of any kind to fund the equity
contribution for construction of any of the LES general or limited partners.
(Osterberg at 7-8 fol. Tr. 715; Doudiet Tr. 575-76, 579-80, 582-83, 619-33.)
Further, the Partnership Agreement does not require or obligate any LES general
or limited partner to contribute any funds beyond the venture phase of the project
to finance any part of the construction.27 (I-D0-44 art. XI; Arnold Tr. 640,
26 Dr. Arnold stated that by uUrenco affiliates" he meant "the sum total of the entities Involved in Urenco" (Tr.
639) and, specifically. LES general partner. Urenco Investments, Inc" its parent corporation, Urenco Ltd., and
the three LES limited partners, Urenco (Investments US) Ltd., GnV, and UNC Dee1nemingen B.V. and their
respective parent corporations. (Tr. 641.) Su supra pp. 379, 3BO. Although the Applicant" witnesses stated that
the Partnership Agreement ucontemplated" that Urenco would provide substitute equity funding. the Agreement
places a ceiling on the interest Urenco Investments, Inc., and its affiliates may acquire in the venture. In light
of the FltSt Amendment to the Agreement, the existing Interests of Urenco Investments, Inc., and Its affiliates
seemingly preclude any substantial additional substitute funding. (1-00-44 art. XI § 11.1(0, art. XI1 § 12.2. art.
XV § IS.2(a); App. Em. 22 § 11.1 at 4-6, § IS.2(b) at 10-11.)
27 Although the Partnership Agreement does not obligate any LES general or limited partner to contribute any
funds beyond the venture phase to fund the construction of the project, the Agreement does presaibe the conditions
under which the general and limited partners that are corporate affiliates of public utilities may leave the partnership
and still receive reimbunement for their interests at the end of the venture phase. It also presen1JeS-the time when~
rany general partner may Withdraw -without receiving'reimbursement for Its Interest The Agreement also contains '
restrictions on the persons to whom any partnenhip Interest may be tnmsferred.l (1-00-44 arts. xm. XV; App.
Exh. 22 § 13,4 at B, § IS.I(b) at 9, § IS.2 at 9-12.)
In this latter regard. we note that in his testimony the NRC Staff witness stated that, in the event B LES general ,.
partner sold its interest In the CEC. 'iilicense-application amendment or B license amendment would be required 1
. (Wood atB fol. Tr. 721.) Equally true, however, Is the fact that, ifiheroi'pOr8te parent of any LES general partDer~
sold-ItsSubsldiary owning the LES partnership IntC'resi;1I0 liCense'application amendment or license amendment-wOuld lie 'necessary under the Commission', regulations.- ~-
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692.) Similarly, it is undisputed that none of the corporate affiliates of any LES
general or limited partner is a partner under the terms of the LES Partnership
Agreement. (Doudiet Tr. 584.)
The Applicant's financial plan also states that 60 to 70% of the construction
funds will be financed by LES with term debt from international project lending
• banks. (1-00-33 at 0-12; Ooudiet Tr. 654.) The Applicant's witnesses testified
that, at the appropriate time after the other objectives of the venture phase are
completed, LES will seek financing from lenders "similar in size and expertise to
major energy/project lending banks such as Citibank, Chemical Bank, Barclays
Bank and Union Bank of Switzerland." (Doudiet-Amold at 31 foi. Tr. 563.) Mr.
Ooudiet stated, however, that none of the LES general or limited partners have
relationships with any lending institutions and that only the corporate affiliates
of the LES general and limited partners have any such relationships. (Doudiet
Tr. 572-73.) Moreover, Mr. Ooudiet testified that LES did not yet know the
type of financing package it would pursue and whether it would seek project
,financing or corporate credit financing. (Doudiet Tr. 647-48.)
In sum, based on the record before us, we find that (1) the Applicant, LES, is
a newly formed entity organized primarily for the purpose of constructing and
operating a uranium enrichment facility pursuant to Part 70 of the Commission's
. regulations; (2) neither the Applicant nor any of the general or limited partners
comprising the LES limited partnership have the financial ability, individually
or jointly, to fund the $816 million (in 1992 dollars) construction costs of the
CEC or 30 to 40% of that amount as the equity portion of the construction costs
pursuant to the Applicant's financial plan; (3) none of the corporate affiliates
of the LES general and limited partners with the financial ability to furnish
construction funding have provided the LES general and limited partners with
funding commitments, agreements, or contracts of any kind that would permit the
LES general and limited partners to fund the equity portion of the construction
costs of the CEC;28 and (4) the Applicant has neither specifically identified the
28 AI!hough none of the corporalc affiliates of the LES general or limited partners have made any construction
funding commitments !hat meet !he requirements of the Commission's regulations. the Applicant's witnesses
repeatedly emphasized !hat these companies had spent over $30 million on the venture phase of the project and
!hus !hey were serious about continuing the project (Doudiet.Arnold at 2S fol. Tr. 563; Tr. 676-17.) But such
venture-phase contributions do not demonstrate any commitment by the corporate parents and affiliates of !he LES
general and limited partners In contribute !he equity portion of the construction funds for the project As !he
very name ~t\ture" phase connotes, it is an exptoratiiry iliiilCrtiWng oruncCiWnooteome-and, bete, none of !he
venture-phase participants are obligated In provide any further capital beyond !hat phase. (1-00-44 arts. XI, xm.)
rCertaiiily, $31.7 million-lSiIota trillingnm. but each of !he individual contributions of !he various participants is
,·,nlgnificantly smaller amount and !he total venture capital expenditure D'IISt be put In !he context of a proposed
project with estimated totat coS-tsor appnruiiiiiCty-S1.6 billion~ Tbus, these_ capital expenditures~do liot
'demoflStralCacoiiiIiiitmenf by the eotpOrlIIe parents and JffiliiEOf the LES genCral and IimilCd partners In fund •
r!he~equityportion-6r!hi construction of !hi: project. .-,
.
Indeed, !he evidence convincingly sbows !hat two-oflhe -venture-phase-participants-baVe -nointenDOn-Of
.partlcipatlng past thn;:ntiiie-ph3Se. 'DUlCPOWei' eo-mpany, !he parent corporation of LES genera1 and limited
partner Claiborne Energy Services, Inc. (that Ingelher have over a 25% interest in LES), stated in a written report
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financial institutions nor detailed any loan agreements, commitments, or other
contractual arrangements with the lending banks upon which it will rely for the
debt portion of the construction funds for the CEC as stated in the LES financial
plan. Accordingly, we conclude that the Applicant has not demonstrated it is
financially qualified to construct the CEC as required by the Commission's
,regulations.
In making these findings, we note that one recurrent theme of the Applicant's
witnesses was that, because the LES general and limited partners were all
affiliates of other substantial corporations and the funding for the CEC could
come from those companies, the distinction between the LES general and
limited partners and their corporate affiliates was merely a convenience for the
organizations and was not important for purposes of determining the financial
qualifications of the LES partnership and its general and limited partners.29
(Doudiet Tr. 572-73, 578, 613.) For example, Mr. Doudiet testified that "my
personal view is that whether something is directly owned by the ultimate parent
or has three levels of subsidiaries, from the standpoint of what we are interested
in here [i.e., financial qualifications], really has not a great bearing on it." (Tr.
578.) Further, he stated that "as a financial analyst, I often, in looking at
partnership structure like this, do not make a distinction between the limited or
general partners and the ultimate parents, because for financial purposes, the top
line of the ultimate parents is where the financial resources come from." (Tr.
613.)
Contrary to the assertions of the Applicant's witnesses, however, the status
of the LES general and limited partners as first- or second-tier wholly owned
subsidiaries of other corporations is highly relevant under the Commission's
financial qualifications regulations. Each of the LES general and limited partners, like the LES partnership itself, is a newly formed entity organized for the
to one of its state regulators, the Nonh Carolina Utilities Commission, its intention to sell or redeem the large
majority of its share in LES, perhaps retaining only a small interest (I-D0-41 at 6.) Similarly:LES limited -~.
l.ou!si3iiiPciWer and Ught Company;'the wholly owned subsidiary of Entergy Corporation and holder of
a 4.10% interest in LES, represented to one of the Commissioners sitting as a hearing examiner for the Louisiana
Public Service Commission that It 'MlIlld cash out its interest at the-c:onclUsfon"of the-venture-pbiSC' (I-D0-42
at 46.) While the Applicant'S witnesses sought to downplay this evidence, stating the obvious literal truth that
DuJcc Power Company had not represented that it would "abandon" the project (Doudiet-Arnold at 23 fol. Tr.
563) and that it was possible Louisiana Power and Ught Company might reevaluate its position (fr. 753), these
representations by utility companies to their state regulators clearly show that uCItberthe pareD! COtporBtion of ,...
Claioome Energy Services. Inc:,- nor Louisiana PowerBiiiJUght will fund cOOstruction of the CECJ Moreover, the ~pplicant:s witne~ses te~tified ~ LES W?uld seek 8ilditio~ partners If the current ~m1ted p~ ~d not,
proVIde suffiCient eqUity for construcuon funding but LES presented no evidenecfof addibolW partiCiPants ID th~
ject!
9 Indeed, even though the LES general and limited partners and their respective corporate parents and other
corporate affiliates are separate corporations and these parent and affiliate corporations are not members of the
LES limited partnership, in their testimony, Mr. Doudiet and Dr. Arnold generally do not distinguish among
these different entities but lump them all together. (Su Tr. 613-17.) In doing so, the Applicant'S witnesses
use terms IiJcc LES partners, partners, affiliates, and entities to include the LES general and limited partners and
their respective corporate parents and affiliates even though such meaning is literally incorrect Portions of the
Partnership Agreement suffer from the same imprecision in language.

"partDer,

9

w.

401

purpose of constructing and operating the CEC. As such, none of these specialpurpose entities, unlike established organizations, have any operating history
and financial track record by which their stability and financial qualifications
can be objectively judged. For this reason, when newly formed special-purpose
, entities rely upon corporate affiliates for construction funding, the Commission's
•financial qualifications regulations require such entities to demonstrate both the
financial capability of the corporate affiliates to contribute the construction funds
and commitments by the corporate affiliates to provide the funds. 3O The financial
capability of a corporate affiliate to contribute construction funding without a
concomitant commitment to provide the funds, is no more useful in objectively
judging the financial qualifications of a LES general or limited partner than a
commitment to provide the funds from a corporate affiliate financially incapable
of contributing the construction funding. Thus, far from being a matter of little significance as the Applicant's witnesses assert, the corporate relationship
between newly formed special-purpose entities and their corporate affiliates is
of central importance under the Commission's financial qualifications regulations.3l
A second recurrent theme of the Applicant's witnesses was that, at the appropriate time at the close of the venture phase, the corporate affiliates of the
LES limited partners would decide whether to fund them for the construction phase. Once a decision to proceed was made, the LES limited partners
would then be funded by their corporate affiliates with the equity portion of
the construction costs and LES would then be able to attract debt financing and

30 Indeed. !his regulatory requirement of a funding commitment is merely an implicit recognition that under general
principles of corporate law a subsidiary corporation is independent of its parent corporation or o!her corporate
affiliates. Thus, absent contracts or o!her legally enforceable commitments between a subsidiary and its parent
or corporate affiliates, !here is no obligation or responsibility on !he part of !he parent or.affiliate corporations
to support !he activities of a subsidiary. Similarly, !he subsidiary bas no recourse against its parent or corporate
affiliates to force support for its activities. Additionally, bere, under !he provisions of !he Partnership Agreement,
!he parent and o!her corporate affiliates of !he LES general and limited partners are not responsible for !be
indebtedness or obligations of !he LES partnership. (1-00-44 art IV, § 4.2.)
Thus, by arguing !hat !be Applicant need only sbow !he financial capability of !be parents or o!her corporate
affiliates to conlribute construction funding and that it need not demonstrate any commitment by !hem to provide
!he funds, LES would like "to have its cake 8JId eat it too." The Applicant seeks to shield !he parents and o!her
corporate affiliates from any obligation to provide cnnstruction funding, but still bolds out !he financial stature
of !hose corporations to demonstrate !he financial qualifications of !he LES general and limited partners - an
a~acb prohibited by !he Commission's financial qualifications regulations.
3 In like vein, Mr. Doudiet asserted that lending institutions would consider !he LES general and limited partners
"one and !he same" as !heir financially substantial corporate parents and affiliates. (Tr. 573.) Mr. Doudiet
conceded. bowever, that it is LES and !be LES general partners !hat will be liable to a lender for any debt, that
a lender bas no recourse against any parent corporation or o!her corporate affiliate of !be LES general partners,
and that !hese factors affect !he interest rate LES would bave to pay in borrowing funds. (Tr. 701-02.) For
!hese obvious reasons;-commerclallenders;much like !be Commission in judging !he financial qualifications of a
newly formed special-purpose entity under the financial qualifications regulations, look to -tbe- financial capability - 'J
"of affiliated companies only to the extent such entities have committed to guarantee !he loan or otherwise legally
'eofnmitted memselVcS to a projeet.l
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be financially qualified to construct the CEC.32 As we have already detailed
in our discussion of the applicable legal standard, however, the Commission's
regulations require the Applicant to demonstrate its financial qualifications to
construct the CEC prior to licensing, not at some future time convenient to the
Applicant's determination whether to build the plant. Thus, because the relevant
time period for a financial qualifications determination is the present, future
speculative contingencies do not satisfy the Commission's regulations. To obtain
a license, LES must demonstrate the commitments of the corporate affiliates of
the LES partners to fund the equity portion of the facility construction costs.
Additionally, the Applicant must identify the financial institutions from which it
intends to borrow the debt portion of the construction costs and detail its loan
commitments.33
Our finding that the Applicant has not demonstrated that it is financially
qualified to construct the CEC in accordance with the Commission's regulations
32 In

this regard, the Applicant states that the "Intervenor also acknowledges that once the substantial parent
COlporations have committed equity to the project. 'one would be able to go to financial InstilUtions and get
a commitment for debt financing.'" (App. P.P. at lSI quoting Tr. 795.) The Applicant'S assertion is simply
Incorrecl The alleged quotation from page 795 of the transcript does not appear on that page and our computer
search of the bearing transcripts indicates there is no such quotation In the record. With the exception of the subject
of the sentence, the quoted words can be pieced together from two paragraphs appearing on that page but the
Applicant bas not Included any ellipses In its quotation. Most important. the Applicant'S assertion mischaracterizes
the Intem:nor's testimony and Ignores the four conditions Mr. Osterberg Indicated were necessary to obtain debt
financing. We trust the Applicant'S error was inadvertenl
33 Because the Applicant bas not Identified Its lenden or detailed its loan commitments as required by the
Commission's regulations, we need not specifically address the Applicant'S assertions, under its erroneous
interpretation of the financial qualifications regulations, that LES bas reasonable assurance of attracting debt
financing due to the asserted viability of the project In this regard, we note, however, that even under the
Applicant'S erroneous legal standard, LES bas failed to demonstrate that there Is reasonable assurance of obtaining
debt financing. No one bas better summarized the uncertainty of securing debt financing for construction and the
uncertainty of building the CEC in the current mar1a:t than Dr. Klaus P. Messer, the Chief Executive Officer of
Urenco Ltd. - a 47% stala:bolder in LES through its various subsidiaries and corporate affiliates and the company
supplying the technology and the centrifuges for the CEC. In an interview appearing In the Nuhm Market R~port
that was admitted into evidence pursuant to the stipulation of the parties, Dr. Messer was as1a:d about obtaining
financing for the project and candidly responded as follows:
NUKEM: Ar~ you confok1ll of gmlng tM financial support for tM LES plant should you d~cld~ to
build It?
MESSER: No, we are nOl This is due to the unknown effect the Russian HEU will have on the
mar1a:l The USEC will be paying about $82 per SWU. If the U.S. utilities have access to a substantial
amount of material at such low prices, it will burt us.
We also don't know how the matching agreement will work OUl Obviously, this puts USEe In a
very advantageous and, I would say, unfair position. relative to the other enrichers. because It potentially
lets USEC become a large trader of cheap Russian SWUs. I don't know if LES is viable under these
circumstances. The financial backing will only be available if we can sell In the U.S. from a new U.S.
plant at acceptable prices.
(1-00-22 at 18.) Even more revealing, was his response about building the CEC in the current mar1a:t:
NUKEM: Is tMr~ any point wMr~ you would give up on LES?
MESSER: We would never consider that because we don't have to. Why should W~? We would
never give up an option if we can la:ep It at no COSl Mar1a:t circumstances may change tomorrow and
we may decide to build immediately. What if th~rt U a political chang~ In Russia and th~ HEU d~al Just
duapp~an? The world would urgently need cheap enrichment quickly and with a high degree of security
of supply.
(Co1ll1nu~d)
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is without prejudice to the Applicant acting to amend its financial plan to
conform to the requirements of the Commission's regulations. Further, because
we find that the Applicant is not financially qualified to construct the CEC, we
do not reach the question of whether LES is financially qualified to operate the
facility. In addition to the foregoing findings on contention Q, we have carefully
considered all the other arguments, claims, and proposed findings of the parties
on this contention and find that they are either without merit, immaterial, or
unnecessary to this Decision.
III.

CONCLUSION

For the reasons detailed in Part I, we conclude that the Staff's treatment of
the need for the facility in the FEIS is inadequate and that the FEIS must be
amended as set forth in Part 10.4. To that extent, the Intervenor's contention J.4
is sustained. Additionally, for the reasons detailed in Part lE, we conclude that
the Staff's treatment of the no-action alternative in the FEIS and its cost-benefit
analysis in the FEIS is inadequate and that the FEIS must be amended consistent
with the Board's decisions. Thus, the Intervenor's contention K is sustained.
Finally, we conclude in Part n.E that the Applicant has not demonstrated that
LES is financially qualified to construct the Claiborne Enrichment Center within
the meaning of 10 C.F.R. § 70.23 (a)(5): Therefore, the Intervenor's contention
Q is sustained.
Pursuant to 10 C.F.R. § 2.760 of the Commission's Rules of Practice, this
Partial Initial Decision will constitute the final decision of the Commission on
these contentions forty (40) days from the date of its issuance unless a petition
for review is filed in accordance with 10 C.F.R. § 2.786, or the Commission
directs otherwise. Within fifteen (15) days after service of this Partial Initial
Decision, any party may file a petition for review with the Commission on the
grounds specified in 10 C.F.R § 2.786(b)(4). The filing of a petition for review
(rd.) Although the Applicant introduced a subsequent letter from Dr. Messer in an attempt to explain his Interview,

nothing in that letter changes the essential Import of Dr. Messer's original remarks. (App. Exh. IS.) In light
of the current and future marla:t forecast for enrichment services, the other significant risk facton impacting the
viability of the project, and Dr. Messer's assessment that he Is not confident the project will obtain debt financing,
the Applicant has presented no assurance, much less reasonable assurance, that LES can obtain the necessary debt
financing.
In any event as we already have explained, under the correct legal standard for judging the Applicant's financial
qua1ifications. the Commission is entitled to know the Identity and details of the financing commitments for the debt
funding before granting a 30-year license for the CEC. Under the Commission's regulations, the importance nf a
prtlicens/ng review of the Identity and commitment of the sources of debt financing takes on an added dimension
in the licensing of the fint private enrichment facility in the United States because of the obvious national security
Interests Involved The necessary result of the Applicant'S erroneous interpretation of the Commission's financial
qua1ifications regulations, however, is essentially to cede to LES, its general and limited partnen, and their various
parent and affiliate corporations, unreviewed discretion regarding the source and conditions of debt financing over
the 30-year term of the license. The Commission's financial qua1ifications regulations do not authorize any such
resulL
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is mandatory in order for a party to have exhausted its administrative remedies
before seeking judicial review at the appropriate time. Within ten (10) days
after service of a petition for review, any party to the proceeding may file an
answer supporting or opposing Commission review. The petition for review and
any answers shall conform to the requirements of 10 C.F.R. § 2.786(b)(2)-(3).
It is so ORDERED.

TIm ATOMIC SAFETY AND
LICENSING BOARD
Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE
Richard F. Cole
ADMINISTRATIVE JUDGE
Frederick J. Shon
ADMINISTRATIVE JUDGE
December 3, 1996
Rockville, Maryland
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In the Matter of

NORTHERN STATES POWER
COMPANY
(Independent Spent Fuel Storage
Installation)

December 3,1996

In a proceeding involving a proposed license for an independent dry-cask
spent fuel storage installation, the Atomic Safety and Licensing Board grants
the Applicant's motion to suspend the proceeding, pending resolution in state
court of a state agency's determination concerning site suitability. The Licensing
Board also denies a cross motion to dismiss the application without prejudice.
The Board imposes quarterly reporting requirements on the Applicant during
the suspension period.

STATE REGULATORY REQUIREMENTS:

INTERPRETATION

In a situation where a particular course of action by an Applicant is being
challenged under state law, whether or not that action is a violation of state law
is not a question for which a Licensing Board is an appropriate arbiter but rather
is a question for state authorities to determine.
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MEMORANDUM AND ORDER
(Motion to Suspend Proceeding)
Pending before us is the November 13, 1996 motion of Northem States Power
Company (NSP) to suspend this proceeding, which involves a proposed offsite
independent spent fuel storage installation (ISFSn. For reasons set forth below,
we are granting this motion, subject to specific reporting requirements that we
are imposing on NSP.
I.

BACKGROUND

This proceeding involves NSP's application for an independent spent fuel
storage installation, intended as a dry-cask storage facility, located in Goodhue
County, Minnesota. In response to a notice of opportunity for a hearing,
published in the Federal Register of September 17, 1996, seven entities filed
petitions for leave to intervene. On October 24, 1996, we issued a Memorandum
and Order outlining standards for intervention, setting forth dates for the filing
of supplements to the intervention petitions, including proposed contentions, and
responses, and scheduling the initial prehearing conference to begin on 1\1esday,
December 17, 1996, in St. Paul, Minnesota. LBP-96-22, 44 NRC 138.
One of the Petitioners for intervention - the State of Minnesota Environmental Control Board (MEQB) - on October 14, 1996, submitted its intervention
petition. That petition recited that the MEQB "has authority over power plant
siting, transmission line routing, wind power systems, environmental review,
and other matters" - and specifically "the siting of a dry cask storage facility"
in Goodhue County, Minnesota. It stated that NSP cannot under Minnesota law
site a dry-cask storage facility without a site certificate from the MEQB, and
that on October 2, 1996, the MEQB denied NSP's application for such a site
certificate for the proposed away-from-reactor ISFSI.
The MEQB attached to its petition the MEQB Resolutions and Findings of
Fact, Conclusions, and Orders that it had adopted on October 2, and concluded
that "[a]n order from the NRC issuing a materials license for a dry cask storage
facility in Goodhue County would not by itself authorize construction of such
a facility since the MEQB has denied a site certificate for the facility." MEQB
Intervention Petition at 2. According to NSP, and as reflected in the October
2 MEQB Order, the MEQB also determined that the sites identified by NSP in
its application to the NRC are not comparable to the onsite ISFSI at the Prairie
Island facility and that no site in Goodhue County can be comparable to the
onsite ISFSI.
One of the other intervention Petitioners - the Prairie Island Indian Community (PllC), which submitted its petition on October 15, 1996 - filed an
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appeal to the Minnesota Court of Appeals of the October 2, 1996 MEQB order.
In addition, according to NSP, the PIIC is seeking a stay pending appeal of the
MEQB orders.

n

DESCRIPTION OF MOTION

The asserted purpose of NSP's suspension motion is to hold this proceeding
in abeyance pending resolution in state courts of the PIIC appeal of the MEQB
order. NSP anticipates that the appeal to the Court of Appeals will be resolved
by May 31, 1997, but adds that, in the event an appeal is taken from the Court
of Appeals and accepted by the Minnesota Supreme Court, NSP would seek to
have the suspension extended.
NSP assigns three principal reasons why suspension is appropriate. First,
suspension would save the Board's resources that would be expended to review
and rule on contentions and conduct further proceedings, if necessary. Second,
suspension would save the resources of state agencies and other Petitioners
in reviewing and analyzing the application, preparing contentions, attending
hearings and other forms of participation. Finally, suspension is said to
alleviate some of the anxiety of residents near the plant and proposed alternate
sites. Because the Minnesota Court of Appeals could resolve the uncertainties
surrounding development of an away-from-reactor ISFSI, suspension pending
that decision is assertedly beneficial.

m.

POSmON ON MOTION OF PARTIES
AND PETITIONERS

In response to NSP's motion, we have received responses from Florence
Township, the NRC Staff, the City of Lake City, the Prairie Island Coalition, the
Minnesota Environmental Quality Board, the City of Red Wing, the Minnesota
Department of Public Service, and the Prairie Island Indian Community (PIIC).
Only the PIIC opposed the motion. Florence Township (supported by the Prairie
Island Coalition) moved either to dismiss without prejudice NSP's application
or, alternatively, to grant NSP's suspension motion, with a request to provide 60
days' notice prior to resumption of this proceeding. The NRC Staff responded
to the Florence Township motion to dismiss.
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IV.

ANALYSIS

The position of various parties or Petitioners (other than NSP or the NRC
Staff) on the motion depends in large part on their position with respect to the
offsite ISFSI. The only Petitioner that is opposed to the motion to suspend the PllC - seeks, according to its intervention petition, to avoid the storage
of further wastes on the Prairie Island site, logically by storing those wastes
at an away-from-reactor site. It thus seeks completion of these proceedings,
with a view of NRC approving the license for the away-from-reactor ISFSI as
expeditiously as possible. It claims that, by seeking suspension, NSP is acting
contrary to state law.
On the other hand, Florence Township, which is now seeking dismissal (albeit
without prejudice) as its preferred alternative (although accepting suspension as
a less-desired alternative) is adamantly opposed to the away-from-reactor storage
site selected by NSP. Its intervention petition recites, inter alia, that Florence
Township is the unit of government with jurisdiction over the proposed ISFSI
site and that "Florence Township will suffer injury-in-fact if the NRC licenses
an ISFSI in Florence Township."
The NRC Staff offered no objection to our granting NSP's suspension motion.
It added that it has suspended its own review of NSP's application, and has
required NSP to file quarterly status reports. But the Staff provided both
jurisdictional and merits bases for our not accepting Florence Township's motion
to dismiss.
Taking into account the views expressed by all parties and Petitioners, we find
the balance of equities to favor granting the suspension sought by NSP, coupled
with the notice requirements sought by Florence Township. Most Petitioners
favor that course of action, at least as an alternative. The inconsistency with
state law, primarily relied on by the PllC as a basis for not suspending, is a
matter that NSP must certainly take into account. If NSP is violating state law,
it will have to bear the consequences (under state law) of such violation. But
whether or not a violation is in fact occurring is not a question of which we are
an appropriate arbiter. That is a question for state authorities to determine.
On the other hand, dismissal (as sought by Florence Township, with support
from the Prairie Island Coalition) would not appear to serve a beneficial purpose.
Apart from the jurisdictional questions raised by the Staff, which we will not
touch upon at this juncture, dismissal would entail additional expenditure of
resources by all parties and Petitioners. A new Federal Register notice would
have to be prepared, Petitioners would again have to file intervention requests
(including information supporting standing), time limits would have to be
reestablished, and we would have to review and act upon those requests. Because
both NSP and the Staff support Florence Township'S standing, we would expect
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that it could establish its standing with very little, if any, modification to its
intervention petition.
For all of these reasons, we are granting NSP's motion to suspend. As
part of this suspension, the prehearing conference currently scheduled for
December 17-19 in St. Paul, Minnesota, is being cancelled. As Florence
Township has requested, we will provide 60 days from the end of suspension
for the Petitioners to make such modifications as they deem necessary to their
intervention petitions and to file their contentions. Thereafter, we will schedule
a prehearing conference to consider the matters we would have considered at
the December 17-19, 1996 conference.
We are directing NSP to file quarterly status reports with the Board and
parties or Petitioners, on the same dates as NSP files status reports with the
NRC Staff. Although the same reports will probably suffice, the reports to
the Board and parties or Petitioners should review the status of the state court
litigation upon which the suspension request was founded.

v.

ORDER

For the foregoing reasons, and based upon a consideration of the filings of all
of the parties and Petitioners, it is, this 3d day of December 1996, ORDERED:
1. NSP's Motion to Suspend Proceeding, dated November 13, 1996, is
hereby granted.
2. Florence Township's Motion to Dismiss Proceeding Without Prejudice
is hereby denied.
3. The prehearing conference hereby scheduled for December 17-19, 1996,
in St. Paul, Minnesota, is hereby cancelled, to be replaced by a similar
conference following resumption of the proceeding.
4. After NSP notifies the Board and parties or Petitioners that it is prepared
to resume the proceeding, the Board will provide at least 60 days for the
amending of petitions for leave to intervene and filing of contentions.
5. NSP is directed to file quarterly status reports with the Board and parties or Petitioners, on the same dates that it files its status reports with the NRC
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Staff. The report filed with the Board and parties or Petitioners should review
the status of the state court litigation.
TIlE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechhoefer, Chainnan
ADMINISTRATIVE JUDGE
Thomas D. Murphy
ADMINISTRATIVE JUDGE
Frederick J. Shon
ADMINISTRATIVE JUDGE
Rockville, Maryland
December 3, 1996
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In the Matter of
GENERAL PUBLIC UTIUTIES
NUCLEAR CORPORATION
(Oyster Creek Nuclear Generating
Station)

December 11,1996

The Acting Director of the Office of Nuclear Reactor Regulation denies petitions dated May 11 and June 14, 1996, filed with the Nuclear Regulatory
Commission (NRC) by Mr. William deCamp, Jr., on behalf of Oyster Creek
Nuclear Watch (petitioner) requesting the NRC to investigate statements made
by GPU Nuclear Corporation (GPU) in the April 1996 publication Neighborhood Update (the Licensee's news magazine) and during sworn testimony on
March 7, 1996, before the Lacey Township Zoning Board of Adjustment and
take appropriate disciplinary action. The statements are that GPU and the Commission agree that a Licensee amendment request that involves the movement
of spent fuel from the Oyster Creek Nuclear Generating Station spent fuel pool
to the storage facility while the plant is at power "is not safety issue but a
procedural one" and that it is unsafe to operate the Oyster Creek reactor without
full-core offload capacity. The Petitioner asserts that the statements are false,
referencing language in an NRC Bulletin stating that the NRC Staff determined
that the Licensee's proposal involved an unreviewed safety question and that
the NRC ruled in February 1985 in 10 C.F.R. Part 53 that reactors may safely
be run without full-core offload capacity.

a

OPERATING LICENSE:

AMENDMENTS

When the NRC receives an amendment application, it is required to follow
specific procedures set forth in 10 C.F.R. § 50.91.
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TECHNICAL ISSUE DISCUSSED:

FULL-CORE RESERVE

While a full-core reserve capability is not an NRC licensing or safety
requirement, maintenance of full-core reserve would enhance safety to some
extent, and would also be needed to prevent extended reactor outages in the
event a core must be discharged in order to inspect the reactor pressure vessel
and perform other routine and unscheduled maintenance operations.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

By letters dated May 11 and June 14, 1996, Mr. William deCamp, Jr.,
requested on behalf of Oyster Creek Nuclear Watch (the Petitioner) that the
U.S. Nuclear Regulatory Commission (NRC or Commission) take action to
investigate statements made by GPU Nuclear Corporation (GPU) in the April
1996 publication Neighborhood Update (the Licensee's news magazine) and
during sworn testimony on March 7, 1996, before the Lacey Township Zoning
Board of Adjustment (the Zoning Board). The Petitioner asserts that the
statements are false. The Petitioner further requests that NRC take appropriate
disciplinary action against GPU management. The Petitioner'S requests are
being treated as petitions pursuant to section 2.206 of Title 10 of the Code of
Federal Regulations (to C.F.R. § 2.206).
The specific statements of concerns are (1) the statement in the Neighborhood
Update that GPU and the Commission agree that a license amendment request
that involves the movement of spent fuel from the Oyster Creek Nuclear
Generating Station spent fuel pool to the storage facility while the plant is at
power "is not a safety issue but a procedural one" and (2) a sworn statement
by Mr. Barton, who was the Director of the Oyster Creek Nuclear Generating
Station, before the Zoning Board that it is unsafe to operate the Oyster Creek
reactor without full-core offload capacity. The Petitioner, furthermore, requests
that if no special situation is found that prevents Oyster Creek from operating
without full offload capacity, the Commission take appropriate disciplinary
action against GPU management for making a false statement under oath. I

I The Petitioner is not assening that the Ucensee has provided false information to the Nuclear Regulatory
Commission. A licensee's obligation to ensure the completeness and accuracy of ill communications with the
Commission is set forth in 10 C.F.R. § 50.9(a). This regulation requires, in part, that N(iJnformation provided
to the Commission by an applicant for a license or by a licensee or information required by statute or by the
Commission's regulations, orden, or license conditions to be maintained by the applicant or the licensee shall be
complete and accurate in all material respectJ."
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For the reasons stated below, I am denying the relief requested by the
Petitioner.

n.
A.

DISCUSSION

GPU Statement That the Movement of the Fuel Raises a Procedural
Issue, Not a Safety Issue

As a basis for the request regarding the first concern that the statement in the
Neighborhood Update is untrue, Petitioner referenced the following excerpts
from NRC Bulletin 96-02 (NRCB 96-02), "Movement of Heavy Loads Over
Spent Fuel, Over Fuel in the Reactor Core, or Over Safety-Related Equipment,"
of April 11, 1996:
The NRC staff audited both the initial and updated 10 C.F.R. 50.59 evaluations perfonned
by the Ucensee [GPU Nuclear] and detennined that the proposed cask movement activities
represent an unreviewed safety question that should be submitted to the NRC for review and
approval pursuant to the requirements of 10 C.F.R. 50.59 and 50.90...• Accordingly. as
defined in 10 C.P.R. 50.59(c), if an activity is found to involve an unreviewed safety question,
an application for a license amendment must be filed with the Commission pursuant to 10
C.F.R. 50.90.

GPU met with the NRC Staff on November 19, 1993, to discuss plans
for using the reactor building crane to move spent fuel out of the spent fuel
pool in a transfer cask for transportation to the dry cask storage facility during
power operations at Oyster Creek. During the discussions, the NRC Staff raised
concerns regarding the use of the crane and its ability to meet the heavy load
-criteria of NUREG-0612, "Control of Heavy Loads at Nuclear Power Plants."
GPU indicated that this special application of the crane would be evaluated
pursuant to 10 C.F.R. § 50.59.2 NRC stated that it would conduct an audit of the
50.59 evaluation.
In April 1995, GPU informed NRC that the section 50.59 evaluation for use
of the crane to move the transfer cask was complete. On May 2 and 3, June 12,
and October 12 and 13, 1995, the NRC Staff conducted onsite audits and met
with GPU at Oyster Creek regarding the use of the crane. On November 2, 1995,
in a telephone call between the NRC Staff and Mr. Keaten, Vice President and
2 Section 50.59 provides. in part, that a licensee may make changes in the facility or procedures as defined in
the safety analysis report without prior Commission approval unless the proposed change involves a change in
the technical specifications or an unreviewed safety question. 1be regulation, furthermore. requires the licensee
to prepare and maintain a written safety evaluation addressing the issue of whether the proposal involves an
unreviewed safety question. A proposal is deemed to involve an unreviewed safety question if (I) it involves an
increase in the probability or consequences of an accident previously evaluated; or (2) creates the possibility of a
new or different kind of accident from any accident previously evaluated; or (3) involves a reduction in a margin
of safety as defined in the basis for any technical specification.
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Director, Technical Functions, GPU, the NRC Staff advised GPU that the Staff's
concerns regarding the use of the non-single-failure-proof crane to move the
tOO-ton transfer cask while the plant was at power had not been resolved by its
section 50.59 evaluation. Specifically, the Staff was concerned that the activity
involved the movement of loads heavier than previously considered in the final
safety analysis report (FSAR) and, therefore, might reduce the margin of safety,
and that a load drop in the reactor building might result in consequences greater
than previously evaluated in the FSAR and, therefore, may pose an unreviewed
safety question.
Consequently, Mr. Keaten advised the Staff that GPU was considering a plant
modification, including reactor building crane upgrades, that would address the
Staff's concerns.
The NRC Staff inspected the Licensee's updated section 50.59 evaluation
which considered the reactor building crane upgrades. The NRC Staff's
inspections included sending a team to Oyster Creek. The Staff concluded
that its safety concerns had been addressed and resolved. The NRC Staff
also determined that the Licensee's planned movement of spent fuel to the
dry storage facility during plant operation was safe and in accordance with
all license requirements. Notwithstanding the technical acceptability of the
Licensee's methodology and analysis in the updated section 50.59 evaluation,
NRC Staff determined that since the possibility of.an unreviewed safety question
(USQ) had been involved before the Licensee made modifications to upgrade the
reactor building crane, GPU must submit a license amendment application for
the proposed cask movement activities. At the public meeting on February 29,
1996, GPU was informed by the NRC Staff that an amendment was required.
When the NRC receives an amendment application, it is required to follow
specific procedures set forth in to C.F.R. § 50.91.3
Accordingly, the Staff finds, after its review and evaluation of the Licensee's
proposed action, that there are no safety issues preventing the adoption of the
proposal, but procedures require amendment approval before the proposal can
be implemented.

B.

GPU Statement Concerning Safe Operation and Full-Core
Discharge Capability

As basis for the Petitioner's request concerning GPU statements about safety
and full-core discharge capability, the Petitioner sets forth excerpts from Mr.

3 Section 50.9\ requires the Commission 10 use specified procedures when il receives an application requesting
an amendmenllo an operating license including procedures that concern consulting the state in which the facility
is located and procedures concerning providing notification to the public of the Ucensee's amendment, the
Commission's findings or determinations regarding the amendment, and opportunity for a hearing.
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Barton's testimony of March 7, 1994, before the Zoning Board, and states that
"the NRC ruled in February 1985 in 10 C.F.R. Part 53 that reactors may safely
be run without full-core offload capacity."·
The Petitioner quoted in a letter and enclosed, underlined in red [italicized
below], copied portions of Mr. Barton's testimony as follows:
If we do not install the dry spent fuel storage modules by 1996, the plant would not have
the capacity of totally off-loading fuel from the reactor to the in-plant spent fuel pools.
(transcript pp. 94-95)
In order to operate safely we should be able to remove this fuel from the reactor and store
it in the spent storage pooL . • . (transcript p. 95)

Without dry storage and without the ability to remove this fuel from the reactor, the plant
would not be able to operate. (transcript p. 95)

Mr. Barton's full testimony in context with the Petitioner's extracted quotes
is as follows:
The fall of 1996 is a critical time for plant operations. If we do not install the dry spent
fuel storage modules by 1996, the plant would not have the capability of totally off-loading
fuel from the reactor to the in-plant spent fuel pool. This is not a desirable operating
configuration, should the plant need to conduct internal inspections of the reactor vessel that
would require fuel to be removed from the reactor. In order to operate safely we should be
able to remove this fuel from the reactor and store it in the spent fuel storage pool inside
the plant, and after 1996 we will not have the flexibility to do that. Without dry storage and
without the ability to remove all the fuel from the reactor, the plant would not be able to
operate. (transcript p. 95)

Taken in context, it appears that what Mr. Barton is stating is that he is
concerned with operations management due to the inability to have full-core
offload capability and that having full-core offload capability can in certain
situations enhance safety. The plant has the capacity to complete one more
refueling operation before they will not be able to operate without dry storage
capability as Mr. Barton stated. The Commission has stated a similar view with
regard to the issue of maintaining full-core reserve storage capability:
While a full core reserve capability is not an NRC licensing or safety requirement, rnaiIltenance of full core reserve would enhance safety to some extent, and would also be needed
to prevent extended reactor outages in the event a core must be discharged in order to inspect the reactor pressure vessel and perform other routine and unscheduled maintenance
operations.'

• The Commission bas stated that a futt-core reserve capability is not an NRC safety requirement 50 Fed Reg.

5548, 5549 (1985).
'The NRC's Statement! of Consideration concerning the amendment of 10 C.F.R. Pans 1 and 53 entitled, MCriteria
and Procedures for Determining the Adequacy of Available Spent Nuclear fuel Storage Capacity," 50 Fed Reg.

5548, 5549 (1985).
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The December 6,1993 Zoning Board hearing testimony of Mr. Gordon Bond,
Director of Nuclear Analysis and Fuel for GPU Nuclear, also supports the view
that the concern is with operations management. When asked whether it is
important to maintain full-core discharge capability, Mr. Bond responded as
follows:
We believe it is. It's not required by Federal Regulations. but we believe it's prudent to
allow sufficient reserve capacity in our pool to be able to offload the core any time that we
may have to. For example, you may want to do some inspections inside the vessel, and to
do that you'll need to remove all of the fuel. (transcript p. 32)

Accordingly, the Staff finds that the statements and remarks of Mr. Barton in
their context are not false or misleading.

V.

CONCLUSION

The NRC Staff has reviewed the statements made by GPU in the April 1996
Neighborhood Update (the Licensee's news magazine) and the testimony of
GPU managers before a local zoning board and concluded that the assertions
raised by the Petitioner are without merit and that there is no basis to take any
action against GPU. Accordingly, the Petitioner's requests are denied.
A copy of this Director's Decision will be filed with the Secretary of the
Commission for the Commission to review as stated in 10 C.F.R. § 2.206(c).
This Decision will become the final action of the Commission 25 days after
issuance unless the Commission, on its own motion, institutes a review of the
Decision within that time.
FOR TIIE NUCLEAR
REGULATORY COMMISSION
Frank J. Miraglia, Jr., Acting
Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 11th day of December 1996.

418

Cite as 44 NRC 419 (1996)

00-96-23

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Frank J. Miraglia, Jr., Acting Director

In the Matter of

Docket No. 50-245
(LIcense No. DPR-21)

NORTHEAST NUCLEAR ENERGY
COMPANY
(Millstone Nuclear Power Station,
UnIt 1)

December 26, 1996

By a petition dated August 21, 1995, and supplemented on August 28, 1995,
from Mr. George Galatis and We the People, Inc. (petitioners), Petitioners raised
issues regarding the Millstone Nuclear Power Station, Unit 1 (Millstone Unit
1), operated by Northeast Nuclear Energy Company (NNECO or Licensee).
Petitioners asserted that the Licensee has knowingly, willingly, and flagrantly
operated Millstone Unit 1 in violation of License Amendments No. 39 and
No. 40. Specifically, Petitioners assert that NNECO has offloaded more fuel
assemblies into the Millstone Unit 1 spent fuel pool (SFP) during refueling
outages than permitted under these license amendments. Petitioners also asserted
that License Amendments No. 39 and No. 40 for Millstone Unit 1 are based on
material false statements made by the Licensee in documents submitted to the

NRC.
Based on their assertions, Petitioners requested a variety of actions. Petitioners requested institution of a proceeding under 10 C.F.R. § 2.202 to suspend the
license for the Millstone Unit 1 facility for a period of 60 days after the unit is
brought into compliance with the license and the design basis and to revoke the
operating license for the Millstone Unit 1 facility until it is in full compliance
with the terms and conditions of its license. Petitioners also requested that, before reinstatement of the license, a detailed independent analysis of the offsite
dose consequences of the total loss of SFP water be conducted.
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In a Partial Director's Decision issued on December 20, 1996, the Acting
Director of the Office of Nuclear Reactor Regulation noted that Petitioners had
asserted wrongdoing on the part of the Licensee and that the NRC Staff has not
yet completed its review of this issue.
However, as the NRC Staff had completed its technical assessment of core
offloading practices at Millstone Units 1, 2, and 3 and Seabrook Unit 1, the
Acting Director considered it appropriate to issue a Partial Director's Decision
discussing this issue and describing actions taken by the NRC which, in part,
address Petitioners' requests.

PARTIAL DIRECTOR'S DECISION UNDER
10 C.F.R. § 2.206
I.

INTRODUCTION

On August 21, 1995, Mr. George Galatis and We the People, Inc. (petitioners), filed a petiJion with the Executive Director for Operations of the U.S.
Nuclear Regulatory Commission (NRC) pursuant to section 2.206 of Title 10 of
the Code of Federal Regulations (10 C.F.R. § 2.206). A supplement to the petition was submitted on August 28, 1995. These two submittals will hereinafter
be referred to as the "petition."
The petition raised three issues regarding the Millstone Nuclear Power
Station, Unit 1 (Millstone Unit 1), operated by Northeast Nuclear Energy
Company (NNECO or Licensee). First, Petitioners asserted that the Licensee
has knowingly, wiIlingly, and flagrantly operated Millstone Unit 1 in violation
of License Amendments No. 39 and No. 40. Specifically, Petitioners assert that
NNECO has offloaded more fuel assemblies into the MiIIstone Unit 1 spent
fuel pool (SFP) during refueling outages than permitted under these license
amendments. Second, Petitioners asserted that License Amendments No. 39
and No. 40 for MiIIstone Unit 1 are based on material false statements made by
the Licensee in documents submitted to the NRC. Third, the license amendment
proposed by the Licensee in a letter dated July 28, 1995, regarding offloading
of the entire core of spent fuel assemblies at Millstone Unit 1 should be denied
and the Licensee should be required to operate in full conformance with License
Amendment No. 40.
On the basis of these assertions, the Petitioners requested that the NRC
institute a proceeding under 10 C.F.R. § 2.202 to suspend the license for the
Millstone Unit 1 facility for a period of 60 days after the unit is brought into
compliance with the license and the design basis and to revoke the operating
license for the Millstone Unit 1 facility until it is in full compliance with
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the tenns and conditions of its license. Petitioners also requested that before
reinstatement of the license, a detailed independent analysis of the offsite dose
consequences of the total loss of SFP water be conducted and that the NRC
take enforcement action against NNECO pursuant to 10 C.F.R. §§ 50.5 and 50.9.
Finally, Petitioners requested that the license amendment sought by NNECO be
denied.
By letter dated October 26, 1995, the NRC infonned the Petitioners that
the petition had been referred to the Office of Nuclear Reactor Regulation
pursuant to 10 C.F.R. § 2.206 of the Commission's regulations for preparation
of a response. The NRC also infonned the Petitioners that the NRC Staff would
take appropriate action within a reasonable time regarding the specific concerns
raised in the petition. Additionally, the Petitioners were infonned that their
request with regard to issues associated with the requested license amendment
(i.e., Petitioners' third issue) was not within the scope of section 2.206 and thus
was not appropriate for consideration under section 2.206. See Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-6,
13 NRC 443 (1981).1 Therefore, this issue will not be addressed in this or any
subsequent Director's Decision.
Petitioners' supplement of August 28, 1995, provided additional information.
A portion of the Petitioners' supplemental letter of August 28, 1995, contained
assertions relating to the third issue. Specifically, regarding Millstone Unit 3,
the Petitioners asserted that there is a material false statement in a submission
used to support a previous license amendment and that there is an unanalyzed
condition in the Updated Final Safety Analysis Report (UFSAR) with regard to
system piping not being analyzed for the full-core-offload nonnal end-of-cycle
event. Also, with regard to Seabrook Station Unit I, Petitioners asserted that
there are Technical Specification violations related to criticality analysis and
gaps in Boraflex material. As the third issue is outside the scope of section
2.206, these assertions will not be addressed in this or subsequent Director's
Decisions. However, the Staff is reviewing these assertions and the Staff's
findings will be forwarded to the Petitioners by separate correspondence.
Petitioners' supplemental letter also provided additional infonnation on the
first issue. Specifically, the Petitioners asserted that the licensees for Millstone
Units 2 and 3 and Seabrook Unit 1 also perfonned full-core offloads in violation

I Petitioners' concerns related to the license amendment were considered by the NRC Staff during the license
amendment review process. A license amendment was issued by the NRC Staff on November 9, 1995. A number
of Pctitionen, including We the People, Inc., sought to intervene in the license amendment proceeding. Two
Petitionen, including We the People, Inc., were found to have standing to intervene and were admitted to the
proceeding subject to the filing of at least one admissible contention. Based upon confirmation by counsel for these
Petitionen that no contention would be filed, the Atomic Safety and Licensing Board terminated the proceeding
on April IS, 1996.
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of their licenses. These assertions will be addressed in this Partial Director's
Decision.
Petitioners' issues 1 and 2 assert wrongdoing on the part of the Licensee.
The NRC Staff has not yet completed its review of possible wrongdoing on
the part of the Licensee and will address this issue in a subsequent Director's
Decision.
The NRC Staff has, however, completed its technical assessment of core
offloading practices at Millstone Units 1, 2, and 3 and Seabrook Unit 1 and
these areas are discussed below. As explained below, the NRC Staff has taken
actions that, in part, address the Petitioners' requests.

ll.
A.

DISCUSSION

Requests to Revoke and Suspend the Operating License for
Millstone Unit 1

The Petitioners based their requests on their issues that the Licensee has
knowingly, willingly, and flagrantly operated Millstone Unit 1 in violation of
License Amendments No. 39 and No. 40 and that License Amendments No.
39 and No. 40 for Millstone Unit 1 are based on material false statements.
Specifically, the Petitioners stated that the Licensee conducted full-core offloads
as a routine practice when its licensing-basis analyses assumed one-third core
offloads as the normal refueling practice. In their August 28 supplemental
letter, the Petitioners asserted that the licensees for Millstone Units 2 and 3 and
Seabrook Unit 1 also performed full-core offloads in violation of their licenses.
The Petitioners further contend that the Licensee's actions subjectecJ the public
to an unacceptable risk. As previously noted, the wrongdoing aspects of the
Licensee's actions will not be addressed in this Director's Decision. However,
the technical aspects associated with core offloading practices will be addressed
in the following paragraphs. For perspective, the NRC Staff's conclusio_~s__~~_
prefaced by an abbreviated history of this issue.
"
On October 18, 1993, the Licensee issued Licensee Event Report (LER) 9311. The LER stated that the Licensee had made inappropriate assumptions in
the analysis that was performed in support of License Amendment No. 40 for
Millstone Unit 1. Specifically, the normal refueling analysis assumed a onethird core offload when Unit 1 routinely performed full-core refueling offloads.
Following issuance of LER 93-11, the Licensee conducted refueling outage
(RFO) 14 in 1994. The Licensee used a waiting period between the one-third
core offload and the full-core offload during RFO 14 to ensure that the SFP
bulk temperature remained within the temperature design parameters identified
in LER 93-11 and the UFSAR.
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On April 22, 1994, the NRC issued Inspection Report (IR) 50-245/94-01,
50-336/94-01, and 50-423/94-01. The NRC Staff's review of LER 93-11 was
included in this inspection report. The NRC Staff found that the Licensee for
Millstone Unit 1 had historically removed all of the fuel assemblies to the SFP
during refueling outages. The NRC Staff noted that this operating practice
was not consistent with the spent fuel analysis design-basis assumptions in the
UFSAR. Therefore, the NRC Staff concluded that the Licensee had failed to
maintain spent fuel analysis design assumptions in plant operating practices.
However, because the violation was a Licensee-identified Severity Level IV
violation meeting the criteria set out in section VII.B of the NRC Enforcement
Policy,2 a Notice of Violation was not issued. The purpose of this policy
regarding NRC discretion for citing violations is to encourage and support
licensee initiatives for self-identification and correction of problems.3
From July 10 through July 14, 1995, the NRC Staff conducted a safety
inspection of several previously identified technical issues at Millstone Units 1,
2, and 3, including the Licensee's refueling offload practices that were reviewed
previously. The results of the inspection were documented in NRC IR 50245195-28, 50-336195-28, and 50-423195-28 issued on September 1, 1995. The
Staff noted that during RFOs 12, 13, and 14, the Licensee performed full-core
offloads at Millstone Unit 1. The Staff concluded that these outages may have
been performed outside the design basis of Millstone Unit 1. The Staff also
concluded that the Licensee did not completely and accurately describe in its
submittals for License Amendments No. 39 and No. 40 the refueling activities
as they were actually conducted. The Licensee was routinely performing fullcore offloads during refueling outages, but the amendment submittals stated that
"normal" refueling offloads were one-third core offloads. Enforcement action
associated with the Staff's findings will be taken, as appropriate, upon final
resolution of the Petitioners' contentions regarding possible wrongdoing.
On July 28, 1995, the Licensee requested a license amendment to use full-core
offloads as the normal refueling practice at Millstone Unit 1. The Licensee proposed plant modifications to support this license amendment. The Staff granted
the Licensee's amendment request on November 9, 1995. The NRC's approval
of the Licensee's request was based on design changes, procedure revisions, and
enhanced administrative controls that did not exist during prior refueling activities. In the cover letter forwarding the granted license amendment, the Staff
noted that NNECO's design and operational practices for full-core offloads were
more conservative than NRC recommendations and industry standards.
2 "General Statement of Policy and Procedure for NRC Enforcement Actions," at that time contained in Appendix
C to 10 C.F.R Part 2.
3The NRC Staff, in response to Petitionen' requests, is evaluating possible wrongdoing associated with this
violation and will reassess the appropriateness of exercising enforcement discretion when the NRC Staff's review
is complete.
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On November 4, 1995, the Licensee shut down Millstone Unit 1 for the
planned 50-day RFO 15. The Licensee for Millstone Unit 1 has not yet restarted
the plant from this shutdown.
In part, in response to the concerns the Petitioners raised, from October 24 to
November 10, 1995, the NRC Staff performed an inspection at Millstone Unit 1
to ensure the Licensee's planned refueling operation would be done safely and in
accordance with its license, design basis, and plant procedures. The inspection
was continued from March 4 to 14, 1996. The results of this Millstone Unit
1 inspection were documented in NRC IR 50-245/95-82, issued July 10, 1996.
The NRC Staff concluded that the Licensee could safely offload fuel for RFO
15. However, the inspection identified design control questions related to the
SFP cooling system. Consequently, the Staff concluded that additional Licensee
efforts were needed to identify and correct deficiencies related to the Licensee's
SFP cooling systems and their operation. Two areas of concern involved the
Licensee's failure (1) to conduct adequate safety evaluations in accordance with
10 C.F.R. § 50.59 and (2) to take adequate design control measures in accordance
with Appendix B of 10 C.F.R. Part 50. These items were cited as apparent
violations. NRC is considering enforcement action associated with the Staff's
findings.
At a public meeting on December 5, 1995, the NRC's Acting Inspector
General stated that, based on an investigation conducted by his office, refueling
activities at Millstone Unit 1 may not have been conducted consistent with the
Millstone Unit 1 UFSAR.4
On December 13, 1995, pursuant to 10 C.F.R. § 50.54(0, the NRC required
that NNECO provide the NRC with additional information to describe the actions
, taken to ensure that future operation of Millstone Unit 1 will be conducted in
accordance with the terms and conditions of the Millstone Unit 1 operating
license, the Commission's regulations, and the Millstone Unit 1 UFSAR. NRC
concerns related to past refueling activities at Millstone Unit 1 were a major
impetus for this request. The December 13, 1995 letter required this information
to be submitted before the plant's restart.
In January 1996, the NRC placed the Millstone facility on NRC's ''Watch
List" as a Category 2 facility. Plants in this category have been identified
as having weaknesses that warrant increased NRC attention. The NRC Staff
based its actions on the numerous problems identified by both the NRC and the
Licensee and the repeated failure of the Licensee's corrective action programs
to prevent recurrence of these problems.
On February 20, 1996, the Licensee shut down Millstone Unit 2 when
both trains of the high-pressure safety injection (HPSI) system were declared
4 Thc "results of the Investigation were documented on December 21, I99S,ln Office of Inspector General Event
Inquiry. NNRC Failure to Adequately Regulatc - Millstone Unit I," Case No" 9S-77L
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inoperable due to the potential to clog the HPSI discharge throttle valves during
the recirculation phase following a loss-of-coolant accident. The Licensee for
Millstone Unit 2 has not yet restarted the plant from this shutdown.
On February 22, 1996, the Licensee issued "ACR 7007 - Event Response
Team Report," which describes the underlying causes for numerous inaccuracies
contained in Millstone Unit l's UFSAR. The 7007 Report also acknowledged
that because of the nature of the identified causes, the potential existed for the
presence of similar configuration management problems at the Haddam Neck
Plant and Millstone Units 2 and 3. In response to the 7007 Report and on
the basis the NRC's own inspections of Millstone Unit 2 indicating problems
such as those described in the 7007 Report, the NRC issued a letter on March
7, 1996, to NNECO, pursuant to 10 C.F.R. § 50.54(0, requiring that the type
of information requested for Millstone Unit 1 on December 13, 1995, also be
provided for Millstone Unit 2. This information had to be submitted before
the plant'S restart. In addition, although the NRC's inspection history did not
indicate that similar problems existed at Millstone Unit 3 and Haddam Neck
Plant, the NRC issued a separate letter on March 7, 1996, pursuant to section
50.54(0 requiring the Licensee to address the applicability of the conclusions
of the 7007 Report to these plants.
Following the March 7 letters, the NRC conducted a special inspection at
Millstone Unit 3 that identified design and other deficiencies similar to those
reported in the 7007 Report. On March 30, 1996, the Licensee for Millstone
Unit 3 shut down the plant after it was determined that containment isolation
valves for the auxiliary feedwater turbine-driven pump were inoperable because
the valves did not meet NRC requirements. The Licensee for Millstone Unit 3
has not yet restarted the plant from this shutdown.
In a letter dated April 4, 1996, to the Licensee pursuant to section 50.54(0,
the NRC stated that an NRC special inspection team found programmatic issues
and design deficiencies at Millstone Unit 3 that were similar to those at Millstone
Units 1 and 2. Thus, by this letter, the NRC required information for Millstone
Unit 3 that was similar to that previously required for Millstone Units 1 and 2.
This information had to be submitted before the plant's restart.
On April 8, 1996, the NRC Staff held the informal public hearing that the
Petitioners requested. Information gained at this hearing was considered in the
preparation of this Partial Director's Decision and will be considered in the
preparation of the Final Director's Decision.
On May 21, 1996, pursuant to section 50.54(0, the NRC issued a letter to
the Licensee requiring specific information regarding design and configuration
deficiencies identified at each of the Millstone units, as well as a detailed
description of the Licensee's plans for completion of the work required to
respond to the NRC's previous letters.
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By letters dated June 20 and July 2, 1996, the Licensee responded to the
NRC's letter of May 21, 1996. In its letters, the Licensee informed the NRC that
Millstone Unit 3 would be the first Millstone unit that the Licensee planned to
restart. The Licensee also described its configuration management plan (CMP)
that is intended to provide reasonable assurance that the future operation of
Millstone Unit 3 will be conducted in accordance with its design basis.
In June 1996, at the direction of the Commission, the Staff informed the
Licensee that the Millstone facility had been designated a ''Watch List" Category
3 facility. Plants in this category have been identified as having significant
weaknesses that warrant keeping the plant shut down until the Licensee can
demonstrate to the NRC that adequate programs have been established and
implemented to ensure substantial improvement in the plant. This designation
also requires the NRC Staff to obtain the Commission's approval before restart
of the facility.
During an August 12, 1996 meeting with the Licensee, the Staff informed the
Licensee that the NRC Staff believed NNECO should establish an independent
corrective action verification program to provide additional assurance that the
Licensee has effectively corrected its configuration management problems at all
Millstone units. The NRC concluded that the Licensee's CMP was not sufficient
to ensure the correction of the problems noted at the Millstone units, given the
Licensee's history of poor performance in ensuring complete implementation of
the corrective action for both known degraded and nonconforming conditions
and past violations of NRC requirements.
In response to the Staff's comments in the August 12 meeting, in a letter dated
August 13, 1996, the Licensee submitted its plan for conducting an independent
review of the results of the Licensee's CMP regarding establishment of adequate
design bases and design controls.
On August 14, 1996, the NRC issued a Confirmatory Order Establishing
an Independent Corrective Action Verification Program (Effective Immediately)
for Millstone Units 1, 2, and 3 (ICAVP Order). The NRC issued the order
because of the Licensee's history of poor performance in ensuring complete implementation of corrective actions for both known degraded and nonconforming
conditions and past violations of NRC requirements. In addition, the magnitude
and scope of the design and configuration deficiencies identified at the Millstone
units indicated ineffective implementation of oversight programs, including the
NRC-approved quality assurance program. Thus, the NRC ordered the Licensee
to obtain the services of an organization independent of the Licensee and its
design contractors to conduct a multidisciplinary review of Millstone Units 1,2,
and 3. The ICAVP is to provide independent verification that, for the selected
systems, the Licensee's CMP has identified and resolved existing problems, documented licensing and design bases, and established programs, processes, and
procedures for effective configuration management in the future.
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Additionally, on the basis, in part, of the UFSAR compliance deficiencies
found at Millstone Units I, 2, and 3, on October 9, 1996, pursuant to section
50.54(0, the NRC issued letters to all operating reactor licensees. The letters
required licensees to submit information to provide confidence and assurance
that licensees are operating and maintaining their plants within the design
bases and that any design-basis deviations are reconciled in a timely manner.
Specifically, the NRC Staff required licensees to describe their configuration
management processes, provide their rationale for concluding that the designbasis requirements have been translated into procedures, provide their rationale
for concluding that the plant configuration and performance are consistent with
the design bases, describe their processes for identifying and correcting designbasis problems, and provide their assessment of the effectiveness of their current
programs.
On the basis of its review and inspections of the Millstone Unit 1 SFP issues,
the NRC Staff has concluded that the design of the SFP and related systems
at Millstone Unit 1 was adequate to protect public health and safety during
full-core offloads.' The Staff concluded that the probability of reaching boiling
conditions in the SFP when there has been a full-core offload would be low.
At Millstone Unit I, the systems that have an SFP cooling capability (i.e., SFP
cooling system (SFPCS) and shutdown cooling system (SDCS» are designed
to receive power from two separate and independent emergency buses that can
receive power from either of two onsite power supplies following a loss of
normal power. The independence of the systems reduces the probability of an
event capable of causing a sustained loss of SFP cooling. Assuming the SFP
cooling function is lost despite this feature, there would be a substantial period
of time available in which to restore cooling before boiling occurs because of
the large volume of water in the SFP and the reactor cavity during refueling
outages. In the unlikely event that boiling occurs, the adverse safety impact of
a boiling SFP is relatively low because the safety systems subject to adverse
environmental conditions from SFP boiling would not have a necessary function
when irradiated fuel has been transferred from the reactor vessel to the SFP. The
water lost because of boiling can be replaced by the condensate system, which
is a seismic Category I safety-related makeup source, or from the fire protection
system.
In addition to the design features previously discussed, to support its license
amendment request of July 28, 1995, to conduct full-core offloads as the normal
refueling practice at Millstone Unit I, the Licensee further upgraded its SFP

, Based on its Inspection and Ucensee submittals. the NRC Staff has Identified some Instances when the Ucensee
prematurely perfonncd full-core offloads at Millstone Unit I. Although the safety significance of these offload!
was low. there is a regulatory concern associated with this practice and the NRC Staff is considering enforcement
action with regard to it
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cooling capability by installing a cross-connect between the SDCS and the
SFPCS. This modification provided a redundant train of shutdown cooling for
use during full-core offloads.
The Petitioners' supplemental letter of August 28, 1995, contained three
allegations regarding core offloading practices at other facilities. The Petitioners
noted that the allegations were given to Mr. Galatis and that he had no firsthand
knowledge of the veracity of the allegations and did not, himself, allege the
conditions exist or existed. However, Mr. Galatis contended that, considering the
source, the allegations would appear to have substantial merit. These allegations
are addressed in the following paragraphs.
The Petitioners asserted that, at Millstone Unit 2, the Licensee engaged in
violations of its Technical Specifications by offloading more than one-third of
the core into the SFP during normal end-of-cycle refueling outages.
On the basis of the NRC Staff's review of Licensee documentation, the NRC
Staff found that the Licensee routinely, with justified exceptions, conducted onethird core offloads for the Millstone Unit 2 refueling outages in accordance with
its licensing basis.
The Petitioners asserted that, at Millstone Unit 3, the Licensee also engaged in
full-core offloads during normal refueling outages in violation of the applicable
license amendment.
The Staff found that License Amendment No. 60, dated March 31, 1991, was
the applicable license amendment for current SFP storage issues. The Licensee
requested this amendment in a letter dated November 30, 1990. In this letter,
the Licensee stated that, although the design basis had assumed that normal
refueling outages would use partial-core offloads, for Millstone Unit 3, a fullcore discharge is the actual normal refueling practice. The design-basis analyses
limited the allowed number of full-core discharges to six for the 40-year life of
the plant. The Licensee stated that, if it decides to continue offloading a full
core as a normal event, the design basis would be changed before it exceeded
the design-basis limit of six full-core offloads. The Staff did not object to
the Licensee's use of full-core offloads when License Amendment No. 60 was
issued.
The Staff notes that the practice at Millstone Unit 3 is inconsistent with
the original design-basis assumptions regarding normal RFO offloads. As was
the case with Millstone Unit 1, the Licensee was routinely performing full-core
RFO offloads when the design basis assumed that partial-core offloads would be
the normal RFO offload. Since the plant was analyzed for at least' six full-core
offloads and the Licensee has not exceeded this number of full-core offloads,
the safety significance of this issue is low. The Staff, on a generic basis,
is considering the appropriate actions for licensees that have been conducting
full-core offloads as their routine refueling practice when their design-basis
assumptions for normal fuel offloads were based on partial RFO offloads. The
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Staff will take appropriate action for Millstone Unit 3 once it makes this generic
determination.
The Petitioners asserted that Seabrook Unit 1, which is operated by the North
Atlantic Energy Service Corporation, was also operated in violation of the terms
of its operating license by discharging the full core to the SFP during routine
refueling outages.
The NRC Staff found that all RFOs at Seabrook Unit 1 have involved
discharge of the entire core to the SFP. Neither the Seabrook Unit 1 operating
license nor the plant Technical Specifications contain a limit on the fraction of the
core that may be discharged to the SFP during refueling. The UFSAR originally
did not state which type of offload would be performed routinely. However, the
UFSAR did contain heat load assumptions. Before the first two RFO offloads,
the Licensee verified that these assumptions would not be exceeded during the
RFO. Before the third refueling outage, under the provisions of section 50.59,
the UFSAR was revised to explicitly state that full-core discharge is routinely
performed as part of a normal refueling. On the basis of its review, the Staff
found that the Licensee for Seabrook Unit 1 has conducted its core offloads in
accordance with the facility's design basis.
The Petitioners requested suspension and revocation of the operating license
for Millstone Unit 1. As previously discussed, the relative safety significance of
the full-core offloads performed at Millstone Unit 1 is low. However, all three
Millstone units have been found to have significant design-basis deficiencies.
The NRC has issued letters to NNECO for each Millstone facility requiring that
certain information pertaining to actions taken to address design configuration
issues be submitted to the NRC and requesting its submittal before the restart of
the facilities. Additionally, the NRC has issued the lCAVP Order to the Licensee
requiring an independent verification of its broad configuration management
corrective actions before restarting of any Millstone units.
These actions taken by the NRC are relevant to the issues raised by the
Petitioners regarding adherence by the Licensee to its licensing basis. Further,
the actions taken are much broader than those requested by Petitioners in
that Petitioners' requests were limited to the SFP design basis at Millstone
Unit 1. Thus, the NRC's actions to date constitute a partial grant of the
Petitioners' requests regarding suspension and revocation of the operating
license for Millstone Unit 1.
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B.

Request to Perform a Detailed Independent Analysis of the Ofrsite
Dose Consequences of the Total Loss of Spent Fuel Pool Water

The risk of accidents in spent fuel storage pools beyond the design basis
was examined in WASH-1400.6 In this study, it was concluded that the risks
associated with the spent fuel are orders of magnitude below those involving
the reactor core because of the simplicity of the SFP.
This issue was reexamined in the late 1980s because (1) spent fuel was being
stored on site instead of being reprocessed and (2) some laboratory studies
provided evidence of the possibility of fire propagation between assemblies
stored in an air-cooled environment. The dose estimate portions of the study
were performed by the Brookhaven National Laboratory. The results of this
reexamination were published in NUREG-1353.7 The NRC Staff concluded that
SFP accidents beyond the design basis did not warrant additional regulatory
action because of the large inherent safety margins in the design and construction
of the SFP.
Additionally, because of SFP safety questions that were first reported to the
NRC Staff in November 1992 by two engineers who formerly worked under
contract for the Pennsylvania Power & Light Company, the NRC again revisited
this issue. The principal safety concern the Staff reviewed involved the potential
for a sustained loss of SFP cooling and the potential for a substantial loss of
spent fuel coolant inventory that could expose irradiated fuel. 8
The NRC Staff completed its work under the task action plan in July 1996.
The Staff forwarded the results of its review to the Commission on July 26,
1996.9 In the report, the Staff concluded that existing SFP structures, systems,
and components provide adequate protection for public health and safety.
Protection is provided by several layers of defense involving accident prevention
(e.g., quality controls on design, construction, and operation), accident mitigation
(e.g., multiple cooling systems and multiple makeup water paths), radiation
protection, and emergency preparedness. The Staff has reviewed and approved
design features addressing each of these areas for spent fuel storage for each
operating reactor. In addition, the limited risk analyses available for spent fuel
storage suggest that current design features and operational constraints cause
issues related to SFP storage to be a small fraction of the overall risk associated
with an operating light-water reactor.

6 u.s. Nuclear Regulatory Commission (USNRC), UReactor Safety Study - An Assessment of Accident Risk In
u.s. Commercial Nuclear Power Plants," WASH-I400, October 1975.
7 U.S. Nuclear Regulatory Commission (USNRC), URegulatory Analysis for the Resolution of Generic Issue 82,
'Beyond Design Basis Accidents in Spent Riel Pools.'" NUREG-1353, April 1989.
8 "Task Action Plan for Spent Riel Storage Pool Safety."
9Memorandum to the Commission from J. Taylor, "Resolution of Spent Riel Storage Pool Action Plan Issues,"
dated July 26, 1996.
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The NRC's actions to date in evaluating SFP accidents beyond the design
basis constitute a partial grant of the Petitioners' request to perform analyses of
such accidents.

C.

Request for Enforcement Action Pursuant to
10 C.F.R. §§ 50.5 and 50.9

The NRC Staff is still considering the Petitioners' assertions that the Licensee
knowingly, willfully, and flagrantly operated Millstone Unit 1 in violation of
License Amendments No. 39 and No. 40 and submitted material false statements
to obtain License Amendments No. 39 and No. 40, which will be addressed in
a subsequent Director's Decision.

m.

CONCLUSION

The Staff has completed its technical review of the full-core offload issue
at Millstone Units 1, 2, and 3, and Seabrook Unit 1. The Staff has concluded
that Millstone Unit 1 could safely offload a full core. The Staff also found
that Millstone Unit 3 and Seabrook Unit 1 could safely offload full cores.
Additionally, the Staff found that Millstone Unit 2 was not routinely performing
full-core offloads as asserted by the Petitioners. However, the Staff followup of
spent fuel pool issues raised by the Petitioners led, in part, to the identification of
a broad spectrum of configuration management concerns that must be corrected
before the restart of any Millstone unit.
The three Millstone units are currently shut down and the NRC Staff has
issued a Confirmatory Order establishing an ICAVP for each Millstone ~nit to
ensure that the plant's physical and functional characteristics are in conformance
with its licensing and design basis. The ICAVP shall be performed and
completed for each unit, to the satisfaction of the NRC, before restart of any
unit. To this extent, Petitioners' requests for suspension and revocation of
the Millstone Unit 1 operating license are granted. In addition, the Staff has
evaluated spent fuel accidents beyond the design bases and, to this extent,
Petitioners' request to perform analyses of such accidents is granted.
A copy of this Partial Director's Decision will be placed in the Commission's
Public Document Room, the Gelman Building, 2120 L Street, NW, Washington,
D.C., and at the local public document room located at the Learning Resources
Center, Three Rivers Community-Technical College, 574 New London Thrnpike, Norwich, Connecticut, and at the temporary local public document room
located at the Waterford Library, ATIN: Vince Juliano, 49 Rope Ferry Road,
Waterford, Connecticut.
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A copy of this Partial Director's Decision will also be filed with the Secretary
of the Commission for review in accordance with 10 C.F.R. § 2.206(c) of the
Commission's regulations. This Partial Decision will become the final action of
the Commission (for Petitioners' requests 1,2, and 3) 25 days after its issuance,
unless the Commission, on its own motion, institutes review of the Decision
within that time.
FOR THE NUCLEAR
REGULATORY COMMISSION
Frank J. Miraglia, Jr., Acting
Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 26th day of December 1996.
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Houston Ughting and Power Co. (South Texas Project, Units I and 2). LBP-82-9I, 16 NRC 1364, 1368
(1982)
weight given 10 ability to contribute 10 a sound record and delay in the proceeding in delennining
admissibility of late-filed contentions; LBP-96-IS, 44 NRC 24-25 (1996)
nlinois Power Co. (Clinton Power Station, Units I and 2), ALAB-34O, 4 NRC 27, 49 (1976)
inclusion of secondary benefits in NEPA cost-benefit analysis; LBP-96-25, 44 NRC 374 (1996)
Kelley v. Selin, 42 F.3d 1501, 1515 (6th Cir.), cm. denied, liS S. CI. 2611 (1995)
NRC authorizations that do not trigger hearing rights; CLI-96-I3, 44 NRC 327 (1996)
Kenneth G. Pierce (Shorewood, nIinois), CLI-9S-6, 41 NRC 381 (1995)
review denied for failure to raise substantial issues; CLI-96-II, 44 NRC 230 (1996)
Kleppe v. Sierra Oub, 427 U.S. 390, 409 & n.l8 (1976)
action-forcing procedures of NEPA; LBP-96-2S, 44 NRC 340 (1996)
Long Island lighting Co. (Shoreham Nuclear Power Station. Unit I), ALAB-743, 18 NRC 387, 397
(1983)
weighl given to good cause for late filing; LBP-96-15, 44 NRC 24-25 (1996)
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Long Island Ughting Co. (Shoreham Nuclear Power Station. Unit
ALAB-743. 18 NRC 387. 399. 402
(1983)
weight given to ability to contribute to a sound record and delay in the proceeding in detennining
admissibility of late-filed contentions; LBP-96-15. 44 NRC 24-25 (1996)
Long Island Ughting Co. (Shoreham Nuclear Power Station. Unit
CLI-91-8. 33 NRC 461. 471-72
(1991)
administrative stay to pennit reviewing court to consider request for judicial stay; CU-96-9. 44 NRC
113 (1996)
Massachusetts v. NRC. 878 F.2d 1516. 1521-22 (1st Cir. 1989)
NRC authorizations that do not trigger hearing rights; CLI-96-13. 44 NRC 327 (1996)
Massachusetts v. NRC. 924 F.2d 311. 331 (D.C. Cir. 1991). cen. denied. 502 U.S. 899
licensing board authority to make predictive findings regarding emergency planning; CU-97-8. 44
NRC 108 (1996)
Matsumoto v. Brinegar. 568 F.2d 1289. 1290 (9th Cir. 1978)
effect of NEPA action-forcing procedures on agency's substantive decision; LBP-96-25. 44 NRC 342
(1996)
McGlinchy v. Shell Chemical Co.• 845 F.2d 802. 807 (9th Cir. 1988)
factual suppon required of expen witness in opposing summary disposition; LBP-96-18. 44 NRC 103
(1996)
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit I). CU-83-25. 18 NRC 327. 332 (1983)
judicial concepts of standing applied in NRC proceedings; LBP-96-22, 44 NRC 140 (1996)
Minnesota PIRG v. Butt. 541 F.2d 1292, 1299 (8th Cir. 1976). cen. denied. 430 U.S. 922 (1977)
"detailed statement" requirement of NEPA; LBP-96-25. 44 NRC 341 (1996)
Monroe County Conservation Council. Inc. v. Volpe. 472 F.2d 693. 697-98 (2d Cir. 1972)
consideration of alternatives to proposed agency action. imponance of; LBP-96-25. 44 NRC 341
(1996)
New England Coalition on Nuclear Pollution v. NRC. 582 F.2d 87. 93 (1st Cir. 1978)
Information requirements for detennining financial qualifications; LBP-96-25. 44 NRC 384 (1996)
New York Shipbuilding Corp .• I AEC 842. 844 (1961)
scope of matters considered in review of settlement agreements; LBP-96-24. 44 NRC 256 (1996)
Niagara Mohawk Power Corp. (Nine Mile Point Nuclear Station. Unit 2). ALAB-264. I NRC 347. 352
(1975)
need for power in cost-benefit balancing; LBP-96-25. 44 NRC 347 n.5 (1996)
Niagara Mohawk Power Corp. (Nine Mile Point Nuclear Station. Unit 2). LBP-83-45. 18 NRC 213 (1983)
standards for state agency participation in licensing of independent spent fuel storage facility;
LBP-96-22. 44 NRC 140 (1996)
Nonh American Inspection. Inc. (P.O. Box 88. Laurys Station. Pennsylvania 18059). AU-86-2. 23 NRC
459. 460 (1986)
standards used in suppon of board approval of settlement agreements; LBP-96-24. 44 NRC 256
(1996)
NRDC v. Callaway. 524 F.2d 79. 92-93 (2d Cir. 1975)
consideration of alternatives to proposed agency action. imponance of; LBP-96-25. 44 NRC 341
(1996)
NRDC v. Monon. 458 F.2d 827. 838 (D.C. Cir. 1972)
"detailed statement" requirement of NEPA; LBP-96-25. 44 NRC 341 (1996)
Nuclear Fuel Services (West Valley Reprocessing Plant). ALAB-263. I NRC 208. 216 n.l4 (1975)
standards for state agency participation in licensing of independent spent fuel storage facility;
LBP-96-22. 44 NRC 140 (1996)
Ohio Edison Co. (Perry Nuclear Power Plant. Unit I). LBP-91-38. 34 NRC 229. 248-49 (1991). aff'd as
to another ruling. W-92-II. 36 NRC 47 (1992). petition for review dismissed. City of Cleveland v.
NRC. 68 F.3d 1361 (D.C. Cir. 1995)
generalized grievance as injury in fact; LBP-96-23. 44 NRC 159 (1996)

n.
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P & R Temmer v. FCC, 743 F.2d 918, 928 (D.C. Cir. 1984)
standard for detennining whether challenged NRC authorizations constitute license amendments;
CLI·96- 13, 44 NRC 329 (1996)
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB·763, 19 NRC
S71, sn (1984)
burden of proof on environmental contentions; LBP·96-2S, 44 NRC 338 (1996)
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), CLI·81·6, 13 NRC 443
(1981)
scope of issues litigable under section 2.206; 00·96-23, 44 NRC 421 (1996)
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), LBP·92·27, 36 NRC
196, 199 (1992)
showing necessary to demonstrate standing to intervene; LBP·96-22, 44 NRC 141 (1996)
Pacific Gas and Electric Co. (Humboldt Bay Power Plant, Unit 3), LBP·88-4, 27 NRC 236, 238 (1988)
tennination of proceeding on basis of settlement agreement; LBP·96-16, 44 NRC 63 (1996)
Philadelphia Electric Co. (Umerick Generating Station, Units I and 2), ALAB·819, 22 NRC 681, 706
(1985)
supplementation of FEIS by licensing board decision and adjudicatory record; LBP·96-2S, 44 NRC
369·70 (1996)
Philadelphia Electric Co. (Umerick Generating Station, Units I and 2), ALAB·819, 22 NRC 681, 720
(1985)
burden of proof on environmental contentions; LBP.96-2S, 44 NRC 338 (1996)
Philadelphia Electric Co. (Umerick Generating Station, Units I and 2), ALAB·828, 23 NRC 13, 23 (1986)
weight given to contention's ability to delay decommissioning proceeding; LBP·96-15, 44 NRC 30
(1996)
Philadelphia Electric Co. (Umerick Generating Station, Units I and 2), ALAB·836, 23 NRC 479, 494
(1986)
matters appropriate for posthearing resolution by NRC Staff; CLI·97·8, 44 NRC 108 (1996)
Philadelphia Electric Co. (Umerick Generating Station, Units I and 2), LBP.89.24, 30 NRC 152 (1989)
licensing board review of settlement agreements; LBP·96-16, 44 NRC 63 (1996)
Ponland General Electric Co. (Pebble Springs Nuclear Plant, Units I and 2), CLI·76-27, 4 NRC 610, 616
(1976)
discretionary standing, governing factors for; LBP-96-23, 44 NRC 160 (1996)
Ponland General Electric Co. (Trojan Nuclear Plant), ALAB·53I, 9 NRC 263, 273 (1979)
modification to licensee USAR without a license amendment; CLI·96-13, 44 NRC 328 (1996)
Public Service Co. of Colorado (Fan St. Vrain Independent Spent Fuel Storage Installation), attachment to
CLI.91·I3, 34 NRC 190 (1990)
withdrawal pursuant to an agreement prior to admission of a contention or party; LBp·96-16, 44
NRC 61 (1996)
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units I and 2), ALAB-459, 7
NRC 179, 184 (1978)
need for power in cost·benefit balancing; LBP·96-2S, 44 NRC 347 n.S (1996)
Public Service Co. of New Hampshire (Seabrook Station, Unit I), CLI-91-14, 34 NRC 261, 266-67 (1991)
showing necessary to demonstrate standing to intervene; LBP·96-22, 44 NRC 141 (1996)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB·349, 4 NRC 235, 269
(1976)
inclusion of secondary benefits in NEPA cost-benefit analysis; LBP·96-2S, 44 NRC 374 (1996)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB-422, 6 NRC 33, 90
(1977)
need for uranium enrichment facility; LBP·96-2S, 44 NRC 336 (1996)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB-47I, 7 NRC 4n, 489
n.8 (1978)
burden of proof on environmental contentions; LBP·96-2S, 44 NRC 339 (1996)
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Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB-862, 25 NRC 144, 150
(1987)
amicus curiae in licensing proceedings; LBP-96-23, 44 NRC 161 (1996)
Public Service Co. of New Hampshire (Seabrook Station. Units I and 2), ALAB-899, 28 NRC 93, 97
(1988)
standard for admissibility of pro se intervenors' contentions; LBP-96-23, 44 NRC 162 (1996)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), CLI-78-I, 7 NRC I, IO-ll
(1978)
financial source infonnation requirements for newly formed organizations; LBP-96-25, 44 NRC 390
(1996)
Public Service Co. of New Hampshire (Seabrook Station, Units I and 2), CLI-92-8, 3S NRC 14S, 152
(1992)
discovery request as response to summary disposition motion; LBP-96-IS, 44 NRC 38 (1996);
LBP-96-23,44 NRC 166 n.20 (1996)
Public Service Co. of Oklahoma (Black Fox Station, Units I and 2), ALAB-573, 10 NRC 775, 804 (1979)
need for power in cost-benefit balancing; LBP-96-25, 44 NRC 347 noS (1996)
Radiation Oncology Center at Marlton (Marlton, New Jersey), LBP-9S-25, 42 NRC 237, 238-39 (1995)
challenges to enforcement orders; LBP-96-20, 44 NRC 129 (1996)
Radiation Oncology Center at Marlton (Marlton, New Jersey), LBP-96-4, 43 NRC 101, 102 (1996)
standards used in suppon of board approval of settlement agreements; LBP-96-24, 44 NRC 256
(1996)
Robertson v. Methow Valley Otizens Council, 490 U.S. 332, 348 (1989)
environmental commirment of NEPA; LBP-96-25, 44 NRC 339 (1996)
Rochester Gas and Electric Corp. (Sterling Power Project, Nuclear Unit No. I), ALAB-S02, 8 NRC 383,
388 n.ll (1978)
need for power in cost-benefit balancing; LBP-96-25, 44 NRC 347 n.S (1996)
Roger W. Ellingwood (Senior Operator Ucense for Catawba Nuclear Station), LBP-89-2I, 30 NRC 68
(1996)
standard for licensing of reactor operators; LBP-96-13, 44 NRC 2 (1996); LBP-96-17, 44 NRC 80
(1996)
Rulemaking on the Storage and Disposal of Nuclear Waste (Waste Confidence Rulemaking), CLI-84-15, 20
NRC 288 (1984)
waste disposal arrangements for certification of gaseous diffusion plant; CLI-96-12, 44 NRC 244
(1996)
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), CLI-92-2, 3S NRC 47, S6
(1992)
judicial concepts of standing applied in NRC proceedings; LBP-96-22, 44 NRC 140 (1996)
Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), LBP-94-23, 40 NRC 81
(1994)
withdrawal from proceeding with prejudice according to terms of settlement agreement; LBP-96-16,
44 NRC 64 (1996)
San Luis Obispo Mothers for Peace v. NRC, 7S1 F.2d 1287, 1313 (D.C. Cir. 1984), referencing remarks
of Sen. Hickenlooper, 100 Congo Rec. 10,171 (1954), reh'g en banc on other grounds, 789 F.2d 26,
cen. denied, 479 U.S. 923 (1986)
hearing rights on license amendments; CLI-96-13, 44 NRC 326 (1996)
Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 71 (1994)
considerations in licensing board's public interest finding on senlement agreement; LBP-96-24, 44
NRC 257 (1996)
Sequoyah Fuels Corp. (Gore, Oklahoma Site), LBP-94-19, 40 NRC 9, 13-14 (1994)
organizational standing to intervene by Indian tribes; LBP-96-22, 44 NRC 141 (1996)
Silva v. Lynn, 482 F.2d 1282, 1284 (lst Or. 1973)
"detailed statement" requirement of NEPA; LBP-96-25, 44 NRC 341 (1996)
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Slalemenl of Policy on Conducl of Licensing Proceedings, CLI·81·8, 13 NRC 452, 455 (1981)
licensing board role in selllemenlS; LBP·96-16, 44 NRC 62 (1996)
Slalemenl of Policy on Conducl of Licensing Proceedings, CLI·81·8, 13 NRC 452, 456 (1981)
NRC policy on senlemenl of conleSled proceedings; LBp·96·24, 44 NRC 156 (1996)
Slrycker's Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223, 227·28 (1980)
effecl of NEPA action· forcing procedures on agency's subslantive decision; LBP·96-15, 44 NRC
341-42 (1996)
Tennessee Valley Authority (Browns Ferry Nuclear Planl, Unils I, 2, and 3), LBP·73-43, 6 AEC 1062,
1063 (1973)
lermination of proceeding on basis of senlemenl agreemenl; LBP·96-16, 44 NRC 64 (1996)
Texas Utilities Electric Co. (Comanche Peak Sleam Electric Slation, Unil I), ALAB·868, 15 NRC 912,
926 (1987)
expertise and experience of counsel as basis for admission of lale-filed conlenlion; LBP·96-15, 44
NRC 28 (1996)
Texas Utilities Generating Co. (Comanche Peak Sleam Electric Slation, Unils I and 2), LBP·81·15, 14
NRC 241, 243 (1981)
role of conrentions in NRC licensing adjudications; LBP·96-15, 44 NRC 21 (1996)
Texas Ulilities Electric Co. (Comanche Peak Sleam Electric Slation, Unils I and 2), LBP·88·18A, 28 NRC
101 (1988); LBP·88·18B, 28 NRC 103 (1988)
lermination of proeeeding on basis of senlemenl agreemenl; LBP·96-16, 44 NRC 64 (1996)
Three Mile Island Alen, Inc., 771 F.2d 720, 729 (3d Cir. 1985), cen. denied, 475 U.S. 1082 (1986)
slandard for delermining whether challenged NRC authorizalions constilUle license amendmenls;
CLI·96-13, 44 NRC 326 (1996)
Three Mile Island Alen, Inc., 771 F.2d 720, 729·30 (3d Cir. 1985), cen. denied, 475 U.S. 1082 (1986)
NRC authorizations thaI do nOI trigger hearing righls; CLI·96-I3, 44 NRC 327 (1996)
Toledo Edison Co. (Davis.Besse Nuclear Power Slation, Unils I, 2, and 3), LBP·77·I, 5 NRC 133 (1977),
aff'd wilh modifications, ALAB·560, 10 NRC 265, 295·99 (1979)
license conditions on wheeling and inlerconnection obligations; DD-96-15, 44 NRC 206-07 (1996)
Trout Unlimiled v. Monon, 509 F.2d 1276, 1282 (9Ih Cir. 1974)
"derailed slalemenr" requiremenl of NEPA; LBP·96-15, 44 NRC 34 I (1996)
Umelco Minerals Corp., LBP·94-18, 39 NRC 369 (1994)
organizational Slanding 10 inlervene by Indian tribes; LBP·96-22, 44 NRC 141 (1996)
Union of Concerned Scientisls v. NRC. 735 F.2d 1437, 1451 (D.C. Cir. 1984), cen. denied, 469 U.S.
1132 (1985)
hearing righls on Slaff evaluation of proposed malerial specimen withdrawal schedule; CU·96-I3, 44
NRC 330 (1996)
Uniled Slales v. Gi\lene Co., 406 F. Supp. 713, 716 (1975)
scope of licensing board's public inleresl delermination on senlement agreemenl; LBP·96-24, 44 NRC
157 (1996)
Uniled Slales v. Various Slol Machines on Guam, 658 F.2d 697, 700 (9th Cir. 1981)
faclUal suppon required of expen wilness in opposing summary disposition; LBP·96- I 8, 44 NRC 103
(1996)
Uniled Slales Energy Research and Developmenl Administralion (Clinch River Breeder Reaclor Plan!),
CLI·76-13, 4 NRC 67, 77 (1976)
burden of proof on environmenlal conrentions; LBP·96-15, 44 NRC 339 (1996)
Vermonr Yankee Nuclear Power Corp. (Vermonl Yankee Nuclear Power Slalion), ALAB·179, 7 AEC 159,
(1974)
need for power in cosl·benefil balancing; LBP·96-15, 44 NRC 347 n.5 (1996)
Vermonl Yankee Nuclear Power Corp. (Vermonl Yankee Nuclear Power Slalion), CU·74-4D, 8 AEC 809,
813 (1974)
NRC defense-in-deplh policy; LBP·96-23, 44 NRC 162 n.l4 (1996)

m
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Vermont YanIcce Nuclear Power Corp. (Vermont YanIcce Nuclear Power Station). LBP-87-7. 2S NRC 116.
118 (1987)
standards for state agency participation in licensing of independent spent fuel storage facility;
• LBP-96-22, 44 NRC 140 (1996)
Vermont YanIcce Nuclear Power Corp. v. NRDC. 435 U.S. 519. 558 (1978)
environmental commitment of NEPA; LBP-96-2S. 44 NRC 339 (1996)
Virginia Electric and Power Co. (North Anna Nuclear Power Station. Units I and 2), ALAB-S22. 9 NRC

54. S6 (1979)
evidence of possible offsire consequences as basis for standing to intervene; LBP-96-23. 44 NRC 159
n.J2 (1996)
Virginia Electric and Power Co. (Surry Power Station. Units 3 and 4). LBP-74-68. 8 AEC 506. 528
(1974)
inclusion of secondary benefits in NEPA cost-benefit analysis; LBP-96-2S. 44 NRC 374 (1996)
Washington Public Power Supply System (wpPSS Nuclear Project No.2), 00-84-7. 19 NRC 899. 923
(1984)
standard for institution of show-cause proceedings; 00-96-11. 44 NRC 78 (1996); 00-96-14. 44
NRC 202 (1996); 00-96-21. 44 NRC 297 (1996)
Washington Public Power Supply System (wpPSS Nuclear Project No.2). 00-84-7. 19 NRC 899. 924
(1984)
standard for institution of show-causc proceedings; 00-96-12. 44 NRC 178 (1996); 00-96-13. 44
NRC (1996)
Yankee Atomic Electric Co. (YanIcce Nuclear Power Station), CLI-96-I. 43 NRC I. 6 (1996)
authorization for organizational standing; LBP-96-23. 44 NRC I S6 (1996)
Yankee Atomic Electric Co. (Yankee Nuclear Power Station). LBP-96-2. 43 NRC 61. 70. afC·d. CU-96-7.
43 NRC 235. 246-48 (1996)
minor radiological exposure as injury in fact for purpose of standing; LBP-96-23. 44 NRC IS8
(1996)
Yankee Atomic Electric Co. (Yankee Nuclear Power Station). LBP-96-15. 44 NRC 8. 21 (1996)
scope of litigable issues; LBP-96-23. 44 NRC 162 (1996)
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10 C.F.R. 2.4
definition of "person" relative to standing to intervene; LBP·96-22, 44 NRC 140 (1996)
10 C.F.R. 2.202
request for show-cause proceeding regarding reactor core offloading practices; 00-96-23, 44 NRC 420
(1996)
.,
security deficiencies as basis for request for suspension of license; 00-96-13, 44 NRC 181 (1996)
10 C.F.R. 2.203
considerations in licensing board's public interest finding on settlement agreement; LBP·96-24, 44 NRC
2S2, 255, 2S6, 2S8 n.lO, 2S9, 260, 261 n.2 (1996)
licensing board review of senlements in operating license and amendment cases; LBP·96-16, 44 NRC
65 (1996); LBP·96-19, 44 NRC 122, 123 (1996); LBP·96-20, 44 NRC 130 (1996)
10 C.F.R. 2.206
containment design adequacy and weld microfissuring concerns, request for action on; 00-96-20, 44
NRC 290-96 (1996)
errors in undervohage relay selpoints and electrical distribution system, request for operating license
suspension for; 00-96-12, 44 NRC 169·79 (1996)
failure potential of spent fuel in spent fuel pools; 00-96-18, 44 NRC 272·82 (1996)
falsification of nuclear documents concerning gas turbine battery; 00-96-16, 44 NRC 214-20 (1996)
forum for litigating concerns about material specimen withdrawal schedule; CLI·96-I3. 44 NRC 330
(1996)
full·core reserve capability in spent fuel pool, need for; 00-96-22, 44 NRC 414 (1996)
lack of coordination of circuit breakers, request for suspension of operating license for; 00-96-14, 44
NRC 187·202 (1996)
oflloading of spent fuel assemblies in excess permined by license amendment; 00-96-23, 44 NRC
420-32 (1996)
quality assurance motor and connection work on gas turbines, deficiencies in; LBP·96-17, 44 NRC
221·28 (1996)
request that licensee be compelled to complete decontamination; 00-96-9, 44 NRC 47 (1996)
request to review entire licensing process, denial for failure to raise any safety concerns; 00-96-11, 44
NRC 69·78 (1996)
security deficiencies as basis for request for suspension of license; 00·96-13, 44 NRC 181·86 (1996)
stearn generator tube degradation, stress corrosion cracking of vessel head penetrations, unloading of dry
cask storage units, and physical integrity of heavy crane at Prairie Island plant; 00-96-21, 44 NRC
298·313 (1996)
stearn generator tube failures, request for licensee /0 identify root cause of; 00-96-19, 44 NRC 283-89
(1996)
violation of whceling and interconnection obligations, NRC jurisdiction over; 00-96-15, 44 NRC 205-13
(1996)
10 C.F.R. Part 2, Subpart G
hearing rights on confirmation of compliance with industry standard; CLI-96-13, 44 NRC 330 (1996)
10 C.F.R. 2.711
deadline for liling contentions; LBP-96-22, 44 NRC 141 (1996)

1·11

LEGAL CITATIONS INDEX
REGULATIONS

10 C.F.R. 2.714
participation by state agencies in licensing of independent spent fuel storage facility; LBP-96-22. 44
NRC 140 (1996)
10 C.F.R. 2.714(a)(1)
application of late-filing standards; LBP-96-IS. 44 NRC 24 (1996)
distinction between contentions and bases in applying late-filing standards; LBP-96-1 S. 44 NRC 22
(1996)
new-dose argument as basis for late-filing argument; LBP-96-IS. 44 NRC 12. 17. 23. 31 (1996);
LBP-96-18. 44 NRC 89 n.l (1996)
standards to be addressed when raising new issues; LBP-96-23. 44 NRC I S6. 163 n.l6 (1996)
standing to intervene in NRC proceeding to license independent spent fuel storage facility; LBP-96-22.
44 NRC 140 (1996)
10 C.F.R. 2.714(a)(3)
amendment of intervention petitions; LBP-96-22. 44 NRC 141 (1996)
10 C.F.R. 2.714(b)(I)
deadline for filing contentions; LBP-96-22. 44 NRC 141 (1996)
10 C.F.R. 2.714(b)(2)
contention requirement for intervention; LBP-96-22. 44 NRC 141 (1996)
specificity requirement for contentions; LBP-96-1 S. 44 NRC 22, 37 (1996); LBP-96-23. 44 NRC 162
(1996)
10 C.F.R. 2.714(b)(2)(ii)
basis requirement for contentions; LBP-96-23. 44 NRC 162. 167 (1996)
10 C.F.R. 2.714(b)(2Xiii)
contentions challenging deficiencies in environmental review; LBP-96-25. 44 NRC 338 (1996)
10 C.F.R. 2.714(f)
licensing board authority to simplify and clarify issues; LBP-96-IS. 44 NRC 22 (1996)
10 C.F.R. 2.714a(a)
appeals of intervention rulings; LBP-96-IS. 44 NRC 42 (1996); LBP-96-23. 44 NRC 168 (1996)
10 C.F.R. 2.715(a)
limited appearance statements in licensing proceeding for independent spent fuel storage installation;
LBP-96-22. 44 NRC 141 (1996)
10 C.F.R. 2.7IS(c)
participation by state agencies in licensing of independent spent fuel storage facility; LBP-96-22. 44
NRC 140 (1996)
participation by state governments; LBP-96-IS. 44 NRC 21 n.7 (1996); LBP-96-18. 44 NRC 92 n.8
(1996)
10 C.F.R. 2.732
burden of proof on environmental contentions; LBP-96-25. 44 NRC 338 (1996)
burden on proponent of summary disposition; LBP-96-23. 44 NRC 166 (1996)
10 C.F.R. 2.749(a)
burden on opponent of summary disposition motion; LBP-96-18. 44 NRC 92 (1996)
right of parties to file answers to summary disposition motions; LBP-96-18. 44 NRC 91 n.7 (1996)
10 C.F.R. 2.749(b)
burden on proponent of summary disposition motion; LBP-96-18. 44 NRC 93 (1996)
10 C.F.R. 2.749(c)
affidavit requirement for opponent of summary disposition motion; LBP-96- I 8. 44 NRC 100 (1996)
10 C.F.R. 2.749(d)
standard for grant of summary disposition motion; LBP-96-18. 44 NRC 92 (1996)
10 C.F.R. 2.7S9
licensing board approval of withdrawal of petition without reviewing settlement agreement; LBP-96-16.
44 NRC 60. 62, 63 (1996)
weight given to position of Staff in settlement of contested proceedings; LBP-96-24. 44 NRC 256
(1996)
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10 C.F.R. 2.760
finalily of partial initial decision; LBP·96-25, 44 NRC 404 (1996)
10 C.F.R. 2.763
.
appeals of denials of reactor operator licenses; LBP·96-17, 44 NRC 85 (1996)
10 C.F.R. 2.764
immediate effectiveness of licensing board order approving settlement agreement; LBP·96-19, 44 NRC
122 (1996)
immediate effectiveness of licensing board order tenninating proceeding; LBP·96-2I, 44 NRC 137
(1996)
10 C.F.R. 2.771
basis for petition for reconsideration; CLI·97·8, 44 NRC 110 n.2 (1996)
10 C.F.R. 2.786
appeals of denials of reactor operator licenses; LBp·96-17, 44 NRC 85 (1996)
review of licensing board order approving settlement agreement; LBP·96-19, 44 NRC 122 (1996)
review of licensing board order tenninating proceeding; LBP·96-2I, 44 NRC (1996)
review of partial initial decision; LBP·96-25, 44 NRC 404 (1996)
10 C.F.R. 2.786(b)
compliance with Regulatory Guides as basis for petition for review; CU·97·8, 44 NRC 108 n.1 (1996)
10 C.F.R. 2.786(b)(2)-(3)
answers to petition for review; LBP·96-25, 44 NRC 405 (1996)
10 C.F.R. 2.786(b)(4)
eligibility to file petition for review; LBP·96-25, 44 NRC 404-05 (1996)
review denied for failure to raise substantial issues; CLI·96-9, 44 NRC 113 (1996); CU·96-II, 44 NRC
230 (1996)
10 C.F.R. 2.788
basis for a stay; LBP·96-18, 44 NRC 105 n.l8
10 C.F.R. 2.79O(a)(4)
protection of information on licensee's financial position; LBP·96-24, 44 NRC 255 (1996)
10 C.F.R. 2.802
forum for challenges to NRC regulations; CLI·96-IO, 44 NRC 118 (1996)
support for petitions for rulemaking; CU·96-12, 44 NRC 234 (1996)
10 C.F.R. 2.120I(a)(2)
informal bearing on denial of reactor operator license; LBP.96-17, 44 NRC 79 (1996)
10 C.F.R. 2.1231
NRC Staff submission of hearing file in informal proceeding; LBP·96-I7, 44 NRC 79 (1996)
10 C.F.R. 2.1241
board review of settlements in informal proceedings, need for; LBp·96-16, 44 NRC 62, 63 (1996)
weight given to position of Staff in settlement of contested proceedings; LBP·96-24, 44 NRC 256
(1996)
10 C.F.R. 2.1253
review denied for failure to raise substantial issues; CU·96-II, 44 NRC 230 (1996)
10 C.F.R. Part 2, Appendix C
notification requirements for sevenly level IV violations; 00-96-23, 44 NRC 423 (1996)
10 C.F.R. Part 20
knowledge that reactor operator examination may cover; LBP·96-I7, 44 NRC 81 (1996)
verification of contaminated site's compliance with radiation protection requirements; 00-96-9, 44 NRC
SO-51 (1996)
10 C.F.R. 20.1011
ALARA standard for decommissioning; LBP·96-15, 44 NRC 18 (1996)
10 C.F.R. 20.1302
licensing of plant prior to resolution of open issues associated with ratiation monitoring system;
00-96-11, 44 NRC 72, 73 (1996)
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10 C.F.R. Part 21
design deficiencies in spent fuel pool decay heat removal systems: 00-96-18. 44 NRC 273 (1996)
fuel pool cooling loss from drain down: LBP·96-23. 44 NRC IS2 n.7 (1996)
10 C.ER. 4O.31(j)(vii) and (x)
emergency plan content on responsibilities of licensee personnel: CLI·97·8. 44 NRC 109 (1996)
10 C.F.R. 40.36
financial responsibility for site decontamination: LBP·96-24. 44 NRC 282. 259. 260. 262 (1996)
10 C.F.R. 4O.36(e)
method for providing financial assurance of decommissioning: LBP·96-24. 44 NRC 263 (1996)
10 C.F.R. 4O.42(a)
renewal of license to possess depleted uranium contamination: 00-96-9. 44 NRC 49 (19%)
10 C.F.R. 4O.42(c)(2)(iii)(D)
detailed cost estimate for decommissioning: LBP·96-24. 44 NRC 262 (1996)
10 C.ER. SO.S
falsification of surveillance documents on gas turbine battery: 00-96-16. 44 NRC 21S. 218 (1996)
independent analysis of offsite dose consequences of total loss of spent fuel pool water; 00·96-23. 44
NRC 421. 431 (1996)
quality assurance motor and connection work on gas turbines. deficiencies in: LBP·96-17. 44 NRC 222
(19%)
10 C.ER. SO.7
harassment and intimidation of licensee employees for raising safety concerru: 00-96-16. 44 NRC 21S
(1996): LBP·96-17. 44 NRC 222 (1996)
10 C.ER. SO.9
independent analysis of offsite dose consequences of total loss of spent fuel pool water: 00·96-23. 44
NRC 421. 431 (1996)
10 C.F.R. SO.9(a)
licensee obligation to ensure completeness and accuracy of communications with NRC: D0-96-22. 44
NRC 414 n.l (1996)
10 C.F.R. SO.2I(b). 50.22
financial qualifications considerations in enrichment facility licensing: LBP·96-2S. 44 NRC 381 (1996)
10 C.F.R. SO.33(0
financial qualifications considerations in enrichment facility licensing: LBP·96-2S. 44 NRC 381. 386.
387. 389, 390, 391 (1996)
financial qualifications considerations for newly formed organizations; LBP·96-2S, 44 NRC 382, 384,
393 (1996)
to C.ER. 50.33(f)(3)
applicability to financial qualifications considerations for newly formed organizations: LBP·96-2S, 44
NRC 394, 395 0.22 (1996)
10 C.ER. 50.36
content of technical specifications: CLI·96- \3, 44 NRC 318 (1996)
10 C.F.R. 50.36(c)(I)
distinction between safety limit and design feature: LBp·96-23, 44 NRC 153, 163 (1996)
licensee responsibility to establish safety limits for activities affecting fuel rod cladding and fuel pool
liner integrity: LBP·96-23, 44 NRC lSI (1996)
10 C.F.R. SO.36(c)(I)-(3)
design features in technical specifications as they relate to safety limits: LBp·96-23, 44 NRC IS3·S4,
162 n.lS (19%)
10 C.F.R. 50.36(c)(4)
definition of design features: LBP·96-23. 44 NRC 153. 163 (19%)
10 C.F.R. SO.4O(b)
applicability to newly formed enrichment facility; LBP·96-2S. 44 NRC 384 (1996)
financial qualifications considerations in enrichment facility licensing; LBP·96-2S. 44 NRC 381. 386. 391
(1996)
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principles for detennining compliance with financial qualifications; LBP-96-25. 44 NRC 388. 389. 390
(1996)
10 C.F.R. 50.54(0
licensee informational requirements to describe corrective actions; 00-96-23. 44 NRC 424. 425. 427
(1996)
10 C.F.R. SO.S4(p)
compensatory security measures that decrease effectiveness of security systems; 00-96-13. 44 NRC 184
(1996)
10 C.F.R. SO.SS(a)
construction completion deadlines for enrichment facilities; LBP-96-25. 44 NRC 393 n.l8 (1996)
10 C.F.R. SO.SSa(g)
inspection of large piping welds; 00-96-20. 44 NRC 295 (1996)
10 C.F.R. 50.59
changes to Technical Specifications for dry cask unloading. need for; 00-96-21. 44 NRC 308 (1996)
evaluation of procedures for offloading irradiated fuel into spent fuel pool; 00-96-18. 44 NRC 280
(1996)
failure to conduct adequate safety evaluations of spent fuel pool cooling system; 00-96-23. 44 NRC
424 (1996)
modification to licensee USAR without a license amendment; CU-96-13. 44 NRC 320 (1996)
use of reactor building crane to transfer spent fuel from spent fuel pool to transfer cask for shipment to
dry cask storage facility; 00-96-22. 44 NRC 415. 416 (1996)
10 C.F.R. SO.S9(c)
operating license amendment requirement for activity involving unreviewed safety question; 00-96-22.
44 NRC 415 (1996)
10 C.F.R. 50.S9(c)(2)
license amendment requirement for change to the FSAR that conflicts with technical specifications;
CU-96-I3. 44 NRC 329 n.39 (1996)
10 C.F.R. 50.61
microfissuring of low-ferrite stainless steel welds in large piping. safety significance of; 00-96-20. 44
NRC 294 (1996)
10 C.F.R. 50.67
expansion of performance-based rule for shutdown to spent fuel pools; 00-96-18. 44 NRC 277 (1996)
10 C.F.R. 50.90
cask movement activities as unreviewed safety issues; 00-96-22. 44 NRC 415 (1996)
evaluation of procedures for ofHoading irradiated fuel into spent fuel pool; 00-96-18. 44 NRC 280
(1996)
10 C.F.R. 50.91
NRC consultation with state in processing operating license amendment applications; 00-96-22, 44 NRC
416 (1996)
10 C.F.R. 50.91-50.92
issuance of technical specification change pending completion of adjudicatory proceeding; LBP-96-23, 44
NRC 148 n.2 (1996)
10 C.F.R. SO.l09(a)(3)
consideration of possible safety enhancement backfits; 00-96-18. 44 NRC 276 (1996)
10 C.F.R. Part SO, Appendix A. GDC 60. 63. and 64
licensing of plant prior to resolution of open issues associated with radiation monitoring system;
00-96-11.44 NRC 72-75 (1996)
10 C.F.R. Part SO, Appendix B
failure to take adequate design control measures for spent fuel pool cooling system; 00-96-23. 44 NRC
424 (1996)
10 C.F.R. Part 50, Appendix C
applicability to newly formed enrichment facility; LBP-96-25. 44 NRC 393-96 (1996)
financial qualifications considerations in enrichment facility licensing; LBP-96-25. 44 NRC 382 (1996)
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10 C.F.R. Part 50. Appendix C.U.A.!
financial qualifications considerations for newly formed organizations; LBP·96-25. 44 NRC 383 (1996)
JO C.F.R. Part 50. Appendix C.U.A.2
financial source information requirements for newly formed organizations; LBp·96-25. 44 NRC 383. 395
(19%)
10 C.F.R. Part 50. Appendix H
surveillance program for monitoring fracture toughness of beltline materials in light-water reactor
vessels; CU·96-13. 44 NRC 317 (1996)
10 C.F.R. Part 50. Appendix H. § IU.B.!
standard for determining when a material specimen or surveillance capsule must be withdrawn;
CU·96-13. 44 NRC 317 (1996)
10 C.F.R. Part 50. Appendix H. § IJI.B.3
interpretation of; CU·96-13. 44 NRC 320 n.9. 321·330 (1996)
10 C.F.R. Part 51
environmental assessment/environmental impact statement requirement for certificate of compliance for
gaseous diffusion plant; CLI·96-12, 44 NRC 238. 246 (1996)
licensing board responsibility to determine adequacy of environmental review; LBP·96-25. 44 NRC 339
(1996)
10 C.F.R. 51.10(a)
consideration of avoided environmental impacts from no-action alternative; LBP·96-25. 44 NRC 372
(1996)
10 C.F.R. 51.21
environmental assessment of termination of operating license application; LBP·96-21. 44 NRC 136
(1996)
10 C.F.R. 51.22(c)(l9)
environmental assessment/environmental impact statement requirement for certificate of compliance for
gaseous diffusion plant; CLI·96-12, 44 NRC 238. 247 (1996)
10 C.F.R. 51.41
environmental assessDlCnt of cOPSbUction pennit termination; LBp·96-2 I. 44 NRC (1996)
10 C.F.R. SI.4S
burden of proof on environmental contentions; LBP·96-25. 44 NRC 338 (19%)
consideration of alternatives to enrichment facility; LBP·96-25. 44 NRC 337 (1996)
content of environmental report for uranium enrichment facility; LBP·96-25. 44 NRC 370 n.8 (1996)
10 C.F.R. 51.4S(hX3)
alternatives to proposed uranium enrichment facility. consideration of; LBP.96-25. 44 NRC 370 n.8
(1996)
10 C.F.R. 51.45(c)
content of environmental review; LBP·96-25. 44 NRC 349 n.6 (1996)
quantification of effect of price competition on enrichment services market in cost·benefit analysis;
LBP·96-25.44 NRC 366 (1996)
10 C.F.R. SI.45(e)
adverse information included in environmental reviews; LBP·96-25. 44 NRC 349 n.6 (1996)
10 C.F.R. 51.60
burden of proof on environmental contentions; LBP·96-25. 44 NRC 338 (1996)
content of environmental report for uranium enrichment facility; LBP·96-25. 44 NRC 370 n.8 (1996)
10 C.F.R. 51.7O(h)
consideration of no-action alternative in NEPA cost·benefit balancing; LBP·96-25. 44 NRC 370 n.8
(1996)
format of environmental impact statements; LBP·96-25. 44 NRC 348 (1996)
10 C.F.R. S1.71(d)
quantification of effect of price competition on enrichment services market in cost-benefit analysis;
LBP·96-25.44 NRC 366 (1996)
quantitative and qualitative factors in cost·benefit balancing; LBP·96-25. 44 NRC 348 (1996)
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10 C.F.R. SI.80
burden of proof on environmental contentions; LBP.96-2S. 44 NRC 338 (1996)
10 C.F.R. SI.9O
consideration of no-action alternative in NEPA cost·benefit balancing; LBP·96-2S. 44 NRC 370 n.8
(1996)
fonnat of environmental impact statements; LBp·96-2S. 44 NRC 348 (1996)
quantitative and qualitative factors in cost·benefit balancing; LBP·96-2S. 44 NRC 348 (1996)
10 C.F.R. SI.97(c)
burden of proof on environmental contentions; LBP·96-2S. 44 NRC 338 (1996)
10 C.F.R. SJ.102
supplementation of FElS by licensing board decision and adjudicatory record; LBP·96-2S. 44 NRC 369
(1996)
10 C.F.R. 5J.104(b)
licensing board opportunity to review Staff environmental assessment of operating license application
tennination; LBP·96-21. 44 NRC 136 (1996)
10 C.F.R. 5 J.1 05
licensing board responsibility to consider cost·benefit balance among conflicting factors; LBP·96-2S. 44
NRC 339 (1996)
JO C.F.R. Part 5 I. Appendix A
consideration of no-action alternative in NEPA cost·benefit balancing; LBp·96-2S. 44 NRC 370 n.8
(1996)
10 C.F.R. Part S3
full·core reserve capacity. need for; 00-96-22. 44 NRC 417 (1996)
10 C.F.R. Part 55
standard for licensing of reactor operators; LBP·96-17. 44 NRC 80 (1996)
10 C.F.R. S5.41(b)(II)-(I2)
legitimacy of questions on reactor operator license examination; LBP·96-I7. 44 NRC 81 (1996)
10 C.F.R. 70.22(a)(8)
applicability to newly formed enrichment facility; LBP·96-2S. 44 NRC 384. 385 (1996)
financial qualifications in Part 70 license applications; LBP.96-2S. 44 NRC 381 (1996)
10 C.F.R. 70.22(i)(3)(vii) and (x)
emergency plan content on training of emergency workers; CU·97·8. 44 NRC 109. 110 (1996)
10 C.F.R. 70.23
financial qualifications considerations in enrichment facility licensing; LBP·96-2S. 44 NRC 381 (1996)
10 C.F.R. 70.23(a)(5)
applicability to newly formed enrichment facility; LBP·96-2S. 44 NRC 384. 38S. 391. 392. 393 n.l8.
404 (1996)
financial qualifications considerations in enrichment facility licensing; LBP·96-2S. 44 NRC 381. 396
(1996)
JO C.F.R. 70.23(e)
financial qualifications requirements for enrichment facilities; LBP·96-2S. 44 NRC 385. 386. 388 (1996)
JO C.F.R. Part 72
license applicable to independent spent fuel storage facility; LBP·96-22. 44 NRC 139 (1996)
10 C.F.R. 72.3
definition of independent spent fuel storage installation; LBP·96-23. 44 NRC 148 n.3 (1996)
10 C.F.R. 72.I06(b)
accident analysis for dry cask unloading; DO·96-21. 44 NRC 309 (1996)
10 C.F.R. Part 72. Subpart F
retrievability of spent fuel from dry cask units; 00-96-21. 44 NRC 310 (1996)
10 C.F.R. 72.122(1)
retrievability of spent fuel from dry cask units; D0-96-21. 44 NRC 310 (1996)
10 C.F.R. Part 72. Subpart K
condition for storage of spent fuel at reactor·site ISFSI; LBP·96-23. 44 NRC 148 n.3 (1996)
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10 C.F.R. 72.212
standards for using NUHOMS cask system; LBP·96-23, 44 NRC 164 (1996)
10 C.F.R. 72.214
approved spent fuel storage casks; LBP·96-23, 44 NRC 148 noS (1996)
10 C.F.R. 72.236(a)
standards for using NUHOMS cask system; LBp·96-23, 44 NRC 164 (1996)
10 C.F.R. 73.21
safeguards information in inspection repons, disclosure of; D0-96-13, 44 NRC 181 (1996)
10 C.F.R. 73.SS
reporting requirements for deficiencies in security drills; D0-96-13, 44 NRC 183 (1996)
10 C.F.R. 73.71
deadline for reporting safeguards events; D0-96-13, 44 NRC 183·84 (1996)
reporting requirements for deficiencies in security drills; DD·96-13, 44 NRC 183 (1996)
10 C.F.R. Part 73, Appendix G
deadline for reporting safeguards events; DO-96-13, 44 NRC 184 (1996)
10 C.F.R. 76.3S(n)
responsibility for decontamination and decommi!Sioning costs at gaseous diffusion plant; CLI·96- I 2, 44
NRC 241 (1996)
10 C.F.R. 76.37
eligibility to file petition for review of Director's decision; 0.1·96-10, 44 NRC liS, 117 (1996);
CLI·96-12, 44 NRC 233 (1996)
notification of Implementation of seismic upgrading of gaseous diffusion plant; 0.1·96-12, 44 NRC 247
(1996)
10 C.F.R. 76.39
eligibility to file petition for review of Director's decision; 0.1·96-10, 44 NRC liS (1996); CLI·96-12,
44 NRC 233 (1996)
10 C.F.R. 76.4S
notification of implementation of seismic upgrading of gaseous diffusion plant; CLI·96-12, 44 NRC 247
(1996)
10 C.F.R. 76.62(c)
deadline to request review of Director's decision on certification of gaseous diffusion plant; CLI·96-12,
44 NRC 233, 234, 24S (1996)
eligibility to file petition for review of Director's decision; 0.1·96-10, 44 NRC liS, 117 (1996)
forum for challenges to; 0.1·96·10, 44 NRC 118 (1996)
10 C.F.R. 76.72(b)
Commission authority to refer petitions for review to NRC Staff for review and response; CLI·96-IO,
44 NRC 118 (1996)
10 C.F.R. 76.74(b)
extension of time to file petition for review of Director's decision; CLI·96-IO, 44 NRC 117 (1996)
showing necessary for extension of time deadlines under Pan 76; 0.1·96-12, 44 NRC 236 (1996)
10 C.F.R. 76.8S
offsite radiological consequences of gaseous diffusion plant, analysis of; 0.1·96-12, 44 NRC 24S (1996)
10 C.F.R. Part 100
approach 10 ensuring Integrity of steam generalor tubes; DO-96-2I, 44 NRC 300 (1996)
worst-case analysis of shield plug drop accident; LBp·96-23, 44 NRC IS8 (1996)
10 C.F.R. ISO.2O(b)
forms for notification of involvement in NRC·licensed activities; LBP·96-19, 44 NRC 124 (1996)
10 C.F.R. ISO.2O(b)(I)
dctail required in notification of involvement in NRC·licensed activities; LBP·96-19, 44 NRC 124 (1996)
40 C.F.R. I SOO.!
environmental commitment of NEPA; LBP·96-2S, 44 NRC 339 (1996)
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Administrative Procedure Act. 5 U.S.C. §§ 551(8).(9)
definition of license; CLI·96-13. 44 NRC 329 n.37 (1996)
Administrative Procedure Act, 5 U.S.C. § 5S2b(c)(10)
NRC camera policy in adjudicatory proceedings; LBP·96-14. 44 NRC 6 n.1 (1996)
Administrative Procedure Act. 5 U.S.c. 1553(e)
eligibility to petition for issuance. amendment, or I'q)eal of a rule; CLI·96-I2, 44 NRC 234 (1996)
Atomic Energy Act. 42 U.S.C. 12021
preclusion of state litigation of additional liability if senlement agreement is accepted; LBP.96-24. 44
NRC 282 (1996) .
Atomic Energy Act. 81. 42 U.S.C. 12111
modification of order prohibiting involvement in NRC·licensed activities; LBP·96-19. 44 NRC 123
(1996)
Atomic Energy Act. 147
safeguards information in inspection reports. disclosure of; DO-96-13. 44 NRC 181 (1996)
Atomic Energy Act. 16Ib.o. 42 U.S.C. § 220I(b).(0)
licensing board review of senlement agreements; LBP·96-20. 44 NRC 130 (1996)
modification of order prohibiting involvement in NRC·licensed activities; LBP·96-19. 44 NRC 123
(1996)
Atomic Energy ACI. IS2&, 42 U.S.C. 12232
content of technical specifications on special nuclear materials; CLI·96-13. 44 NRC 318 (1996)
information requirements for determining financial qualifications; LBP·96-2S. 44 NRC 384 (1996)
Atomic Energy Act. 189.42 U.S.C. 12239
NRC policy on senlement agreements; LBP·96-16. 44 NRC 60 (1996)
Alomic Energy ACI. 18930 42 U.S.C. § 2239(a)
hearing rights on operating license amendmentS; CLI·96-13. 44 NRC 326 (1996)
hearing rights on technical specification changes; LBP·96-23. 44 NRC 150 n.6 (1996)
removal of material specimen withdrawal schedule from plant technical specifications as violation of;
CLI·96-13. 44 NRC 319 (1996)
standing 10 intervene in NRC proceeding to license independent spenl fuel storage facility; LBP·96-22.
44 NRC 140 (1996)
Atomic Energy Act, 189a(I)(A). 42 U.S.c. 12239(a)(I)(A)
issuance of technical specification change pending completion of adjudicatory proceeding; LBP·96-23. 44
NRC 148 n.2 (1996)
Alomic Energy Act. 234. 42 U.S.C. 12282
modification of order prohibiting involvement in NRC·licensed activities; LBP·96-19. 44 NRC 123
(1996)
Atomic Energy Act. 1403(d)
responsibility for decontamination and decommissioning costs at gaseous diffusion plant; CLI·96-12. 44
NRC 241 (1996)
Energy Policy Act of 1992. 42 U.S.C. 2297(a)(1)
purpose of U.S. Enrichment Corp.; LBP·96-2S. 44 NRC 368 (1996)
Energy Policy Act of 1992. 42 U.S.C. 2297c·l(a)
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congressional mandate for U.S. Enrichment Corp.; LBP·96-2S, 44 NRC 368 (1996)
Federal Power Act §§ 212(g) and 212(h)
license conditions as transactions to circumvent prohibitions against retail wheeling; 00-96-15, 44 NRC
207 (1996)
National Environmental Policy Act, 101, 42 U.S.C. §4331(a)
environmental commitment of NEPA; LBP·96-2S, 44 NRC 339 (1996)
National Environmental Policy Act, 101(b), 42 U.S.C. § 4331(b)
level of government commitment required to protect the environment; LBP·96-2S, 44 NRC 339 (1996)
National Environmental Policy Act, 102, 42 U.S.C. 14332(2)(A)
action· forcing procedures; LBp·96-2S, 44 NRC 340 (1996)
National Environmental Policy Act, 102(2), 42 U.S.C. 14332(2)
conrent of environmental impact statements; LBP·96-2S, 44 NRC 347 (1996)
National Environmental Policy Act, 102(2)(A), (C), and (E)
licensing board responsibility to determine agency compliance with; LBP·96-2S, 44 NRC 339 (1996)
National Environmental Policy Act, 102(2)(B), 42 U.S.C. § 4332(2)(B)
consideration of alternatives; LBP·96-2S, 44 NRC 340 (1996)
National Environmental Policy Act, 102(2)(C), 42 U.S.C. § 4332(2)(C)
requirements for effectuating a cost·benefit analysis; LBP·96-2S, 44 NRC 340 (1996)
National Environmental Policy Act, 102(2)(C)(iii), 42 U.S.C. § 4332(2)(C)
requirement for discussion of alternatives to proposed action; LBP·96-25, 44 NRC 340 (1996)
National Environmental Policy Act, 102(2)(E), 42 U.S.C. § 4332(2)(E)
consideration of alternatives to proposed action; LBP·96-2S, 44 NRC 340-41 (1996)
USEC Privatization Act, Pub. L. No. 104-134, 110 Srat 1321 (1996), 42 U.S.C. § 2297h·IO
commercial sale of DOE enriched uranium; LBP·96-25, 44 NRC 356 (1996)

1·20

LEGAL CITATIONS INDEX
OTIJERS

I Charles H. Koch, Jr., Administrative Law and Practice § 6.44 (1985)
burden of proof on environmental contentions; LBP·96-25, 44 NRC 338 (1996)
100 Congo Rec. 10,171 (1954) (Sen. Pastore's remark), reprinted in 3 Legislative History at 3175
hearing rights on license amendments: 0..1·96-13, 44 NRC 326 (1996)
Fed. R. Civ. P. Rule 23(e)
court approval of settlement agreements, need for: LBP·96-16, 44 NRC 62 (1996)
H.R. 8862, 83d Cong., 2d Scss. § 189 (1954), reprinted in I Atomic Energy Comm'n Legislative History
of the Atomic Energy Act of 1954 at 105, 167·68 (1955)
hearing rights on license amendments: 0.1·96-13, 44 NRC 326 (1996)
H.R. 9757, 83d Cong., 2d Scss. § 181 (1954), reprinted in I Legislative History at 541, 625
licensing and Regulation of Nuclear Reactors: Hearings before the Joint Committee on Atomic Energy,
90th Congo 1st Sess. 347, pt. I, Appendix 12 (1967)
criteria and procedures for determining financial qualifications: LBP·96-25, 44 NRC 387 (1996)
2B Sutherland Stat. Consl 51.01, 51.03 (5th ed. 1992)
construction of statutory or regulatory provisions that relate to the same subject matter; LBP·96-2S, 44
NRC 384 (1996)
Webster's Third New International Dictionary 1929 (1971)
definition of requirement; LBP·96-25, 44 NRC 348 n.5 (1996)
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ACCIDENTS
assessment for certification of gaseous diffusion plants; CU.96-12, 44 NRC 231 (1996)

ALARA
challenges to decommissioning ahematives; LBP·96-15, 44 NRC 8 (1996)

AMENDMENT
of intervention peitions, deadline for; LBp·96-22, 44 NRC 138 (1996)
See also Operating Ucense Amendments

AMICUS CURIAE
participation in licensing proceeding as; LBP·96-23, 44 NRC 143 (1996)

ANTrrRUST
license condition to provide wheeling and interconnection services; 00-96-15, 44 NRC 204 (1996)

ATOMIC ENERGY ACT
disclosure of safeguards information in inspection repons; 00-96-13, 44 NRC 180 (1996)
hearing rights on technical specification changes; LBP·96-23, 44 NRC 143 (1996)
Injury·in·fact slandard for standing to intervene; LBP·96-23, 44 NRC 143 (1996)
representalional slanding to intervene; LBP·96-23, 44 NRC 143 (1996)

BURDEN OF PROOF
on environmental contentions; LBP·96-2S, 44 NRC 33 I (1996)

CERTIFICATES OF COMPUANCE
for gaseous diffusion plants; CU·96-12. 44 NRC 231 (1996)

CERTIFICATION
of gaseous diffusion plant, petition for review of; CLI·96-IO, 44 NRC 114 (1996)

ClRcurr BREAKERS
laclt of coordination; 00-96-14, 44 NRC 187 (1996)

CML PENALTIES
for violation of schedule for decommissioning; 00-96-9, 44 NRC 47 (1996)

COMMENT PERIOD
on Directors' decisions, extension of; CLI·96-IO, 44 NRC 114 (1996)

COMMISSIONERS
authority to refer petitions for review to NRC Staff for review and response; CLI·96-IO, 44 NRC 114
(1996)

CONSTRUCTION pERMrrS
environmental assessment of termination of; LBp·96-2 I, 44 NRC 134 (1996)

CONTAINMENT DESIGN
without diagonal rods, adequacy at or above originally authorized power level; 00-96-20, 44 NRC 290
(1996)

CONTENTIONS
authority of presiding officer to simplify; LBP·96-IS, 44 NRC 8 (1996)
environmental, burden of proof on; LBP·96-2S, 44 NRC 33 I (1996)
possible failure to comply with regulatory requirements; LBJ>..96-23, 44 NRC 143 (1996)
role in agency licensing adjudications; LBP·96-IS, 44 NRC 8 (1996)
specificity and basis requirements for; LBP·96-IS, 44 NRC 8 (1996); LBP·96-23, 44 NRC 143 (1996)
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CONTENTIONS. LATE-FILED
assistance in development of sound record; LBP-96-IS. 44 NRC 8 (1996)
authority of presiding officer to consider late-filed information other than that which the Commission
has directed it to consider; LBP-96-IS. 44 NRC 8 (1996)
delay in the proceeding; LBP-96-IS. 44 NRC 8 (1996)
five-factor test for admission of; LBP-96-IS. 44 NRC 8 (1996)
good cause for delay; LBP-96-IS. 44 NRC 8 (19%)
other means and parties to protect intervenors' interest; LBP-96-IS. 44 NRC 8 (1996)
COST-BENEm ANALYSIS
to construct uranium enrichment facility; LBP-96-2S. 44 NRC 331 (1996)
CRANE
heavy-load. physical integrity of; D0-96-21. 44 NRC 297 (1996)
reactor building. to transfer spent fuel from spent fuel pool to transfer cask for shipment to dry cask
storage facility; D0-96-22. 44 NRC 413 (1996)
CRmCALITY
risks of uranium deposits at gaseous diffusion plant; CU-96-12. 44 NRC 231 (1996)
DECAY HEAT REMOVAL
potential design deficiencies in spent fuel pools; D0-96-18. 44 NRC 277 (1996)
DECOMMISSIONING
ALARA-based challenges to alternatives; LBP-96-IS. 44 NRC 8 (1996)
civil penalty for violation of schedule for; DO-96-9. 44 NRC 47 (1996)
occupational radiation exposure rates vs rates for additional radioactive inventory; LBP-96-18. 44 NRC
86 (1996)
of gaseous diffusion plant. financial assurance of; CU-96-I2. 44 NRC 231 (1996)
DECONTAMINATION
financial responsibility for; LBP-96-24. 44 NRC 249 (1996)
motion to compel licensee to commence; DO-96-9. 44 NRC 47 (1996)

DE~A~~~~if~;i~~~yfinanCial Bjsurance of; CU-96-12. 44 NRC 231 (1996)
decontamination and decommissioning responsibilities for gaseous diffusion plant; CLI-96-12. 44 NRC
231 (1996)
oversight of nuclear safety; CU-96-12. 44 NRC 231 (1996)
DmECTORS' DECISIONS
eligibility to file petition for review of; CU-96-IO. 44 NRC 114 (19%); CU-96-12. 44 NRC 231
(1996)
DISCLOSURE
safeguards information in inspection repons; D0-96-13. 44 NRC 180 (1996)
DISCOVERY
following the filing of the dispositive motion. burden on opponent of summary disposition that had
opportunity for; LBP-96-18. 44 NRC 86 (1996)
to answer summary disposition motions; LBP-96-23. 44 NRC 143 (1996)
DRY CASK STORAGE
unloading units in an emergency; D0-96-21. 44 NRC 297 (1996)
ELECTRICAL DlSTRmUTION SYSTEM
circuit brealcer coordination; D0-96-14. 44 NRC 187 (1996)
design etTors; DO-96-I2. 44 NRC 169 (1996)
EMERGENCY
unloading of dry cask storage units; DO-96-21. 44 NRC 297 (1996)
EMERGENCY UGHTING
improper lugs used for; LBP-96-17. 44 NRC 221 (1996)
EMERGENCY PLANNING
predictive findings by licensing boards; CLI-96-8. 44 NRC 107 (1996)
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EMPLOYEES
See Ucensee Employees
ENFORCEMENT ORDERS
challenges to; LBP·96-20. 44 NRC 128 (1996)
ENVIRONMENTAL ASSESSMENT
for cenificate of compliance for gaseous diffusion plant. need for; CU-96-12. 44 NRC 231 (1996)
for termination of operating license application; LBP·96-21. 44 NRC 134 (1996)
ENVIRONMENTAL IMPACT STATEMENT
for cenificate of compliance for gaseous diffusion plant. need for; CU·96-12. 44 NRC 231 (1996)
purpose of; LBP·96-25. 44 NRC 331 (1996)
See also Final Environmental Impact Statement
ENVIRONMENTAL ISSUES
burden of proof on contentions; LBP·96-25. 44 NRC 331 (1996)
ENVIRONMENTAL REPORT
cost-benefit analysis requirement; LBP·96-25. 44 NRC 331 (1996)
EQUIPMENT. SAFETY·RELATED
improper Raychem splices. cable bend radius. and connections; LBP·96-17. 44 NRC 221 (1996)
EXAMINATION
reactor operator. challenges to questions/answers; LBP·96-13. 44 NRC I (1996); LBP·96-17. 44 NRC 79
(1996)
EXTENSION OF TIME
for seeking review of Director's decision; CLI-96-IO. 44 NRC 1\4 (1996)
under Pan 76. good·cause showing required for; CLI·96-12. 44 NRC 231 (1996)
FALSIFICATION OF DOCUMENTS
on surveillances of gas turbine battery; DI)..96-16. 44 NRC 214 (1996)
FEDERAL ENERGY REGULATORY COMMISSION
NRC jurisdiction to decide matten pending before; DI)..96-15. 44 NRC 204 (1996)
FEDERAL PREEMPTION
preclusion of state litigation of additional liability for decontamination if settlement agreement is
accepted; LBP·96-24. 44 NRC 249 (1996)
FINAL ENVIRONMENTAL IMPACT STATEMENT
NRC Staff treatment of need for facility and no-action alternative; LBP·96-25. 44 NRC 331 (1996)
FINANCIAL QUAUFICATIONS
for materials license; LBP·96-2S. 44 NRC 331 (1996)
FINDING OF NO SIGNIFICANT IMPACT
challenges to adequacy of; CLI·96-12, 44 NRC 231 (1996)
GAS TURBINE
fuel forwarding pump and motor connection work; LBP·96-17. 44 NRC 221 (1996)
GAS TURBINE BATTERY
falsification of nuclear documents concerning; DI)..96-16. 44 NRC 214 (1996)
GASEOUS DIFFUSION PLANTS
certificates of compliance for; CLI·96-12. 44 NRC 231 (1996)
petition for review of cenification of; CLI·96-IO. 44 NRC 114 (1996)
GROUNDWATER CONTAMINATION
horizontal and venical bedrock fractUres as migration pathway; CU·96-12. 44 NRC 231 (1996)
HARASSMENT AND INTIMIDATION
of licensee employee for reponing safety concerns; DI)..96-16. 44 NRC 214 (1996); LBP·96-17. 44
NRC 221 (1996)
HEALTH EFFECTS
historical and current, at gaseous diffusion plant; CU·96-12. 44 NRC 231 (1996)
HEARING RIGHTS
on technical specification changes; LBP·96-23. 44 NRC 143 (1996)
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INDEPENDENT SPENT FUEL STORAGE INSTALLATION
condition for storage of spent fuel at reactor site; LBP-96-23, 44 NRC 143 (1996)
intervention in licensing proceeding; LBP-96-ll, 44 NRC 138 (1996)
INDIAN TRmES
standing to intervene in NRC proceedings; LBP-96-22, 44 NRC 138 (1996)
INJURY IN FACT
generalized grievance as; LBP-96-23, 44 NRC 143 (1996)
minor radiological exposure as; LBP-96-23, 44 NRC 143 (1996)
INSPECTION REPORTS
disclosure of safeguards information in; D0-96-I3, 44 NRC 180 (1996)
INTERESTED PERSON
for purpose of obtaining review of Director's decision; CLI-96-12, 44 NRC 231 (1996)
INTERESTED STATE
participation in licensing proceeding for independent spent fuel storage installation; LBP-96-22, 44 NRC
138 (1996)
INTERVENTION
discretionary; LBP-96-23, 44 NRC 143 (1996)
licensing proceeding for independent spent fuel storage installation; LBP-96-22, 44 NRC 138 (1996)
INTERVENTION PETmONS
construction of, in determining standing; LBP-96-23, 44 NRC 143 (1996)
withdrawal on basis of settlement; LBP-96-16, 44 NRC S9 (1996)
JURISDICTION
to decide matters pending before Federal Energy Regulatory Commission; D0-96-IS, 44 NRC 204
(1996)
LICENSE CONDmONS
antitrust, to provide wheeling and interconnection services; D0-96-IS, 44 NRC 204 (1996)
LICENSEE EMPLOYEES
harassment and intimidation; D0-96-16, 44 NRC 214 (1996); LBP-96-17. 44 NRC 221 (1996)
LICENSEES
misrepresentation of immigration status; LBP-96-20, 44 NRC 128 (1996)
prohibition on involvement in NRC-licensed activities; LBP-96-19, 44 NRC 121 (1996); LBP-96-20, 44
NRC 128 (1996)
LICENSING BOARDS
approval of settlement agreements; LBP-96-19. 44 NRC 121 (1996)
responsibilities in settlement of contested proceedings; LBP-96-24, 44 NRC 249 (1996)
LIMITED APPEARANCE STATEMENTS
in licensing proceeding for independent spent fuel storage installation; LBP-96-22, 44 NRC 138 (1996)
MAINTENANCE
gas turbine battery surveillance; DO-96-16, 44 NRC 214 (1996)
MATERIALS LICENSE
financial qualifications for; LBP-96-2S, 44 NRC 331 (1996)
MISREPRESENTATION
of licensee's immigration status; LBP-96-20, 44 NRC 128 (1996)
NATIONAL ENVIRONMENTAL POLICY ACT
action-enforcing procedures of; LBP-96-2S, 44 NRC 331 (1996)
consideration of alternatives to uranium enrichment facility; LBP-96-2S, 44 NRC 331 (1996)
environmental assessment/environmental Impact statement requirement for certificate of compliance for
gaseous diffusion plant; CLI-96-12, 44 NRC 231 (1996)
need for facility; LBP-96-2S, 44 NRC 331 (1996)
NRC responsibility to perform anvironmental assessment of termination of operating license application;
LBP-96-2I, 44 NRC 134 (1996)
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NO SIGNIFICANT HAZARDS CONSIDERATION
effect on technical specification issuance prior to completion of adjudicatory hearing; LBP-96-23. 44
NRC 143 (1996)
NOTIFICATION
of seismic upgrading of gaseous diffusion plant; CLI-96-12. 44 NRC 231 (1996)
NRC-LICENSED ACTIVITIES
prohibition on involvement in; LBP-97-19. 44 NRC 121 (1996); LBP-96-20. 44 NRC 128 (1996)
NRC POLICY
camera coverage of agency proceedings; LBP-96-14. 44 NRC 3 (1996)
defense In depth; LBP-96-23. 44 NRC 143 (1996)
on settlement agreements; LBP-96-16. 44 NRC S9 (1996)
NRC PROCEEDINGS
camera coverage policy; LBP-96-14. 44 NRC 3 (1996)
NRC STAFF
posthearing resolution of emergency planning issues; CLI-96-8. 44 NRC 107 (1996)
prior approval for all material specimen withdrawal schedule changes; CLI-96-13. 44 NRC 31S (1996)
treatment in FEIS of need for facility and no-action alternative; LBP-96-2S. 44 NRC 331 (1996)
weight given to position on settlement agreement; LBP-96-24. 44 NRC 249 (1996)
NUCLEAR REGULATORY COMMISSION
responsibility to perform environmental assessment of termination of operating license application;
LBP-96-21. 44 NRC 134 (1996)
OPERATING LICENSE AMENDMENTS
NRC authorizations as; CU-96-13. 44 NRC 315 (1996)
NRC processing procedures for; 00-96-22, 44 NRC 413 (1996)
technical specification changes; LBP-96-23. 44 NRC 143 (1996)
OPERATING LICENSE APPLICATIONS
withdrawal of; LBP-96-21. 44 NRC 134 (1996)
OPERATING LICENSES
requirements to be met before issuance of; 00-96-11. 44 NRC 69 (1996)
PREHEARING CONFERENCES
camera coverage of; LBP-96-14. 44 NRC 3 (1996)
PRESIDING OFACERS
authority to simplify and clarify cOnlentions; LBP-96-15. 44 NRC 8 (1996)
PRIVATIZATION
of uranium enrichment facility. review of impacts of; CLI-96-12. 44 NRC 231 (1996)
PROOF
See Burden of Proof
QUAUTY ASSURANCE
motor and connection work on emergency gas turbine; LBP-96-17. 44 NRC 221 (1996)
RADIATION EXPOSURE
proportionality berween occupational rate for completed decommissioning and rate for additional
radioactive inventory; LBP-96-18. 44 NRC 86 (1996)
RADIOACTIVE CONTAMINATION
aging of buildings and risk at gaseous diffusion plant; CLI-96-12. 44 NRC 231 (1996)
reservoir sediments; 00-96-10. 44 NRC 54 (1996)
RADIOACTIVE EFFLUENTS
control of; 00-96-10. 44 NRC 54 (1996)
RADIOLOGICAL MONITORING
requirements to be met prior to licensing of plant; 00-96-11. 44 NRC 69 (1996)
REACTOR CORE
offloading practices; 00-96-23. 44 NRC 419 (1996)
REACTOR OPERATOR LICENSING
hearing on examination results; LBP-96-17. 44 NRC 79 (1996)
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review of licensing board findings on examination resuhs. denial of; CLI·96-1I. 44 NRC 229 (1996)
training standards for; LBP·96-13. 44 NRC I (1996)
REACTOR OPERATORS
reexamination of; LBP·96-13. 44 NRC I (1996)
REACTOR VESSEL
material specimen withdrawal schedule. change to; CLI·96-13. 44 NRC 315 (19%)
REACTOR VESSEL HEAD PENETRATION
stress·corrosion cracking; 00-96-21. 44 NRC 297 (1996)
REFUELING OtrrAGES
reactor core offloading practices; 00-96-23. 44 NRC 419 (1996)
REGULATIONS
interpretation of 10 C.F.R. Part SO. Appendix H. §lI.B.3; CLI·96-13. 44 NRC 315 (1996)
interpretation of 10 C.F.R. SI.4S(b). (c); LBP·96-2S. 44 NRC 331 (1996)
interpretation of 10 C.F.R. Part 51. Appendix A; LBP·96-2S. 44 NRC 331 (1996)
steam generator tube integrity; 00-96-19. 44 NRC 283 (1996)
REGULATORY GUIDES
deviations from; 00-96-t1. 44 NRC 69 (1996)
REPORTING REQUIREMENTS
on status of state COU" litigation; LBP·96-26. 44 NRC 406 (19%)
security drill results; 00-96-13. 44 NRC 180 (1996)
RESERVOIRS
radioactive contamination of sediments; 00-96-10.44 NRC 54 (1996)
REVIEW
denial for failure to raise substantial issues; CLI·96-9. 44 NRC 112 (1996); CLI·96-1I. 44 NRC 229
(1996)
of Oirector's decision. eligibility to file petition for; CLI·96-IO. 44 NRC 114 (1996); CLI·96-12. 44
NRC 231 (19%)
under Part 76. standard for; CLI·96-12, 44 NRC 231 (1996)
RULES OF PRACTICE
authority of presiding offi= 10 consider late·filed information other than thai which the Commission
has directed it to consida; LBP·96-IS. 44 NRC 8 (1996)
authorization for representational standing to intervene; LBP·96-23. 44 NRC 143 (19%)
burden of proof on environmental contentions; LBP·96-2S. 44 NRC 331 (19%)
burden on proponent of summary disposition motion; LBP·96-18. 44 NRC 86 (1996)
camera coverage of agency proceedings; LBP·96-14. 44 NRC 3 (19%)
contention role in agency licensing adjudications; LBP·96-IS. 44 NRC 8 (19%)
contention scope. specificity. and basis requirements; LBP·96-23. 44 NRC 143 (1996)
discovery to answer summary disposition motions; LBP·96-23. 44 NRC 143 (1996)
discretionary intervention; LBP·96-23. 44 NRC 143 (1996)
five·factor test for admission of late·filed contentions; LBP.96-IS. 44 NRC 8 (1996)
good cause for late· filing of contentions; LBP·96-IS. 44 NRC 8 (1996)
injury·in·fact standard for standing to intervene; LBP·96-23. 44 NRC 143 (1996)
licensing board responsibility to review settlement agreements; LBP·96-24. 44 NRC 249 (1996)
NRC policy on senlement agreements; LBP·96-16. 44 NRC 59 (1996)
participation by interested state or local government; LBp·96-22. 44 NRC 138 (1996)
petitions for review under Part 76; CLI·96-10. 44 NRC 114 (1996)
premature motion for summary disposition; LBP·96-IS. 44 NRC 8 (1996)
representational standing to intervene; LBP·96-23. 44 NRC 143 (1996)
review under Part 76. standard for; CLI·96-12. 44 NRC 231 (19%)
specificity and basis requirements for contentions; LBp·96-1 S. 44 NRC 8 (1996)
standing to intervene in licensing proceeding for independent spent fuel storage installation; LBP·96-22.
44 NRC 138 (1996)
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SAFEGUARDS INFORMATION
in inspection repons. disclosure of; 01).96-13. 44 NRC 180 (1996)
SAFETY EVALUATION REPOKI'
.
challenges to conclusions of; 01).96-11. 44 NRC 69 (1996)
SECURITY PLANS
reponing requirements for drill results; 01).96-13. 44 NRC 180 (1996)
SEDIMENT
radioactive contamination of; 01).96-10. 44 NRC 54 (1996)
SETTLEMENT AGREEMENTS
licensing board approval of; LBP-96-19. 44 NRC 121 (1996)
licensing board responsibility to review; LBP-96-24. 44 NRC 249 (1996)
wi!hdrawal of intervention petition on basis of; LBP-96-16. 44 NRC 59 (1996)
SHOW-CAUSE PROCEEDINGS
standard for institution of; 01).96-11. 44 NRC 69 (1996)
SITE SUITABILITY
independent spent fuel storage facility; LBP-96-26. 44 NRC 406 (1996)
SPENT FUEL
failure potential in spent fuel pools; 01).96-18. 44 NRC 277 (1996)
SPENT FUEL ASSEMBLIES
number ofHoaded during refueling outages; 00-96-23. 44 NRC 419 (1996)
SPENT FUEL POOLS
decay heat removal systems; 01).96-18. 44 NRC 277 (1996)
expansion of performance-based rule for shutdown to; 01).96-18, 44 NRC 277 (1996)
full-core reserve capability; IlI).96-22. 44 NRC 413 (1996)
STANDING
eligibility to petition for review of Director's decision; CU-96-I2. 44 NRC 231 (1996)
STANDING TO INTERVENE
judicial concepts applied in NRC proceedings; LBP-96-22. 44 NRC 138 (1996)
STANDING TO INTERVENE. ORGANIZATIONAL
as of right; LBP-96-23. 44 NRC 143 (1996)
authorization for; LBP-96-23, 44 NRC 143 (1996)
showing necessary for; LBP-96-22. 44 NRC 138 (1996)
STATE REGULATORY REQUIRMENTS
interpretation of; LBP-96-26. 44 NRC 406 (1996)
STAY
administrative. to permit reviewing coun to consider request for judicial stay; CLI-96-9. 44 NRC 112
(1996)
STEAM GENERATOR TUBE DEGRADATION
mechanisms; 01).96-21. 44 NRC 297 (1996)
request for licensee to identify root cause; 01).96-19. 44 NRC 283 (1996)
STEAM GENERATOR TUBES
regulations governing integrity of; 01).96-19. 44 NRC 283 (1996)
STRESS CORROSION CRACKING
reactor vessel head penetration; 01).96-21.44 NRC 297 (1996)
SUMMARY DISPOSITION
burden on opponent !hat had discovery following !he filing of !he dispositive motion; LBP-96-18. 44
NRC 86 (1996)
burden on proponent of; LBP-96-18, 44 NRC 86 (1996)
discovery to answer motions for; LBP-96-23. 44 NRC 143 (1996)
factual suppon for expen opinion in opposing; LBP-96-18. 44 NRC 86 (1996)
genuine disputed material issue of fact; LBP-96-18. 44 NRC 86 (1996)
materiality of factual dispute; LBP-96-18. 44 NRC 86 (1996)
premature motion for; LBP-96-15. 44 NRC 8 (1996)
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SUSPENSION OF OPERATING UCENSE
for circuit breaker coordination deficiencies; DD-96-14, 44 NRC 187 (1996)
for errors in undervohage relay setpoints and electrical distribution system designs; DD-96-12, 44 NRC

169 (1996)
SUSPENSION OF PROCEEDING
pending resolution in state coun of site suitability issue; LBP-96-26, 44 NRC 406 (1996)

TECHNICAL SPECIFICATIONS
change in heavy load handling over spent fuel pool; LBP-96-23, 44 NRC 143 (1996)
limiting condition for operation; DD-96-16, 44 NRC 214 (1996)

TERMINATION OF PROCEEDING
because of withdrawal of operating license application; LBP-96-2I, 44 NRC 134 (1996)

TRAINING
reactor operator; LBP-96-I3, 44 NRC 1 (1996)
UNDERVOLTAGE RELAY SETPOINTS
errors in; DD-96-12, 44 NRC 169 (1996)

URANIUM
deposits at gaseous diffusion plant, criticality risks; CU-96-I2, 44 NRC 231 (1996)
synergistic impacts of heavy metal releases and; CU-96-12, 44 NRC 231 (1996)

URANIUM ENRICHMENT FACILITIES
certificate of compliance for; CU-96-I2, 44 NRC 231 (1996)
financial qualifications to construct; LBP-96-25, 44 NRC 331 (1996)
VIDEOTAPING
prehearing conferences; LBP-96-14, 44 NRC 3 (1996)
VIOLATION
of schedule for decommissioning; DD-96-9, 44 NRC 47 (1996)
WASTE DISPOSAL
high-level, reasonable assurance for certification of gaseous diffusion plant; CU-96-12, 44 NRC 231

(1996)
WELDS
low-ferrite stainless steel, microfissuring; DD-96-20, 44 NRC 290 (1996)
WHEELING AND INTERCONNECTION SERVICES
NRC jurisdiction over; DD-96-IS, 44 NRC 204 (1996)
WITHDRAWAL
of intervention petition on basis of senlement; LBP-96-16, 44 NRC 59 (1996)
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CATAWBA NUCLEAR STATION, Units I and 2; Docket Nos. 50-413, 50-414
REQUEST FOR ACTION; October 10, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206;
00-96-14, 44 NRC 187 (1996)
CLAIBORNE ENRICHMENT CENTER; Docket No. 70-3070-ML
MATERIALS LICENSE; October 2, 1996; ORDER; CLI·96-8, 44 NRC 107 (1996)
MATERIALS LICENSE; December 3, 1996; PARTIAL INITIAL DECISION (Resolving Contentions
1.4, K, and Q); LBP·96-25, 44 NRC 331 (1996)
CRYSTAL RIVER NUCLEAR GENERATING PLANT, Unit 3; Docket No. 50-302
REQUEST FOR ACTION; October 7, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206;
00-96-13, 44 NRC 180 (1996)
DAVIS·BESSE NUCLEAR POWER STATION, Unit I; Docket No. 50-346-A
ANTITRUST; October 17, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; 00-96-15,
44 NRC 204 (1996)
INDEPENDENT SPENT FUEL STORAGE INSTALLATION; Docket No. 72·18·ISFSI
INDEPENDENT SPENT FUEL STORAGE INSTALLATION; October 24, 1996; MEMORANDUM
AND ORDER (Schedules for Funher Filings and for Prehearing Conference); LBP·96-22, 44 NRC
138 (1996)
INDEPENDENT SPENT FUEL STORAGE INSTALLATION; December 3, 1996; MEMORANDUM
AND ORDER (Motion to Suspend Proceeding); LBP·96-26, 44 NRC 406 (1996)
MAINE YANKEE ATOMIC POWER STATION; Docket No. 50-309
REQUEST FOR ACTION; November 20, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R.
§2.206; 00-96-20, 44 NRC 290 (1996)
MILLSTONE NUCLEAR POWER STATION, Unit I; Docket No. 50·245
REQUEST FOR ACTION; October 31, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206;
D0-96-16, 44 NRC 214 (1996); DD·96-17, 44 NRC 221 (1996)
REQUEST FOR ACTION; December 26, 1996; PARTIAL DIRECTOR'S DECISION UNDER 10
C.F.R. 12.206; DD·96-23, 44 NRC 419 (1996)
OYSTER CREEK NUCLEAR GENERATING STATION; Docket No. 50-219
OPERATING LICENSE AMENDMENT; October 25, 1996; MEMORANDUM AND ORDER (Ruling
on Intervention Petition); LBP·96-23, 44 NRC 143 (1996)
REQUEST FOR ACTION; December II, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R.
§ 2.206; D0-96-22. 44 NRC 413 (1996)
PERRY NUCLEAR POWER PLANT, Unit I; Docket No. 5().440
ANTITRUST; October 17, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206; 00·96-15,
44 NRC 204 (1996)
OPERATING LICENSE AMENDMENT; December 6, 1996; MEMORANDUM AND ORDER;
CLI·96-13, 44 NRC 315 (1996)
PRAIRIE ISLAND NUCLEAR GENERATING PLANT, Units I and 2; Docket Nos. 50-282, 50-306,
72·10
REQUEST FOR ACTION; November 27, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R.
§2.206; 00·96-21, 44 NRC 297 (1996)

1·31

FACILITY INDEX

ST. LUCIE NUCLEAR POWER PLANT, Units I and 2; Dockel Nos. 50-335, 50-389
REQUEST FOR AcnON; November 18. 1996; DIRECTOR'S DECISION UNDER 10 C.F.R.
12.206; D0-96-19, 44 NRC 283 (1996)
.
VOGTLE ELECTRIC GENERATING PLANT, Units I and 2; Docker Nos. 50-424-0LA·3, 50-425·0LA·3
OPERATING UCENSE AMENDMENT; Augusl 19. 1996; MEMORANDUM AND ORDER
(Molions: Reconsideration, Termination of !he Proceeding); LBP·96-16, 44 NRC 59 (1996)
WAITS BAR NUCLEAR PLANT; Docker No. 50-390
REQUEST FOR AcnON; July 9, 1996; FINAL DIRECTOR'S DECISION UNDER 10 C.F.R.
12.206; D0-96-IO, 44 NRC 54 (1996)
REQUEST FOR AcnON; Augusl IS, 1996; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206;
DO-96-II, 44 NRC 69 (1996)
WPPSS NUCLEAR PROJECT NO.3, Docker No. 50-508·0L
OPERATING UCENSE; Ocrober 16. 1996; MEMORANDUM AND ORDER (Wi!hdrawal of
Application); LBP·96-2I, 44 NRC 134 (1996)
YANKEE NUCLEAR POWER STATION; Dockel No. 50-029·DCOM
DECOMMISSIONING; July 12. 1996; MEMORANDUM AND ORDER (Granting Motion 10
Videolape Prehearing Conference); LBP·96-14. 44 NRC 3 (1996)
DECOMMISSIONING; July 31, 1996; MEMORANDUM AND ORDER (Admirting Conlention and
Eslablishing Utigation Schedule Regarding "New Dose Argumenl"); LBP·96-IS. 44 NRC 8
(1996)
DECOMMISSIONING; Seplember 27, 1996; MEMORANDUM AND ORDER (Granting Motion for
Summary Disposition); LBP·96-18. 44 NRC 86 (1996)
DECOMMISSIONING; Ocrober 18, 1996; ORDER; CLI·96-9, 44 NRC 112 (1996)
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