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Mr. Thomas E. Murley, Director
Office of Nuclear Reactor Regulation
United States Nuclear Regulatory Commission
Washington, D.C. 20555

Re: In the Matter of Pacific Gas and Electric CompanyDiablo Canyon Nuclear Power Plant, Units 1 and 2,Docket Nos. 50-275 and 50-323; Notice of Violationfor Diablo Canyon Nuclear Power Plant, Units 1 and
2, (June 14, 1990) and Director's Decision Under
10 CFR 2.206 June 14 1990

NCPA Response to PG&E's Interim Reply to Notice ofViolation
Dear Mr. Murley:

The Northern California Power Agency ("NCPA") providesthis interim response to Pacific Gas & Electric Company's
("PG&E") letter headed "Interim Reply to Notice of Violation"
dated June 26, 1990. We note at the onset that PG&E's letter wasnot served upon us simultaneously with its transmission to youbut was served only some days later when PG&E requested that theDistrict Court for the Northern District. of California takejudicial notice of it.

Since PG&E transmitted its letter, District JudEIeWalker, on June 29, 1990, denied PG&E's motion to reconsider fromthe bench and ordered the parties to submit. alternative forms of
judgment to effect this and his other rulings. +1 Thus the

+1 The matter has been transferred to Judge Vaughn R. Walkerfollowing the leave of absence of Judge William W. Schwarzer for
a term as Director of the Federal Judicial Center. In addition,
Judge Walker resolved various disputed accounting issues which
had caused much of the delay in the issuance of a final order andrequired that draft final judgments be submitted to him byJuly 23, 1990.
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Mr. Thomas E. Murley, Director
Office of Nuclear Reactor Regulation
July 5, 1990
Page 2

current expectation is that a final judgment will be forthcoming
in the near future.

In its interim response PG&E urges that "if you intend
to rely on or accord some weight to the findings in the
litigation, you should withdraw the NOV and Decision and defer
action ... until these important issues have been finally
resolved and all opportunities for settlement or legal remedies
have been exhausted. Only if the litigation is finally concluded
could there be any conceivable basis for relying on it to resolve
disputed issues of fact."

PG&E's position is substantially misleading. To begin
with, the significant issues in the NOV and Decision are the
NRC's holdings on the meaning of the Diablo Canyon license
conditions, which do not involve matters in dispute in theDistrict Court. PG&E had sought to convince the District Court
that, those license conditions do not mean what the NOV and
Decision (and the District Court's decision) hold them to mean.
There is no issue of contested fact involved in these
interpretations. As significantly, PG&E s position fails to
recognize that upon the issuance of the District Court's final
order the decision below will be entitled to res judicata and
collateral estoppel effect. In short, the findings and
conclusions of the District Court will be conclusive among the
parties. This remains true even if an appeal is taken from theDistrict Court to, the Court of Appeals. 1B Moore's Federal
Practice $ 0.416[3] at pp. 521-22. Therefore, the position taken
in the NOV is totally warranted as a matter of law.

Even more fundamentally, the position urged by PG&E
would deprive the NRC of the power to enforce its license
conditions whenever an alleged violator is involved in litigation
concerning the alleged violation. In the District Court case
PG&E is the defendant. However, prior to the District Court case
PG&E was the plaintiff bringing a suit that involved the same
issues in the California state courts, as noted in the Director's
Decision at 5. An alleged violator certainly cannot have withinits power the ability to block NRC enforcement action by becoming
involved in lengthy litigation in a court.

PG&E's position as it informed you is that "only the
NRC, not the courts, has jurisdiction to interpret the antitrust
conditions in PG&E s Diablo Canyon licenses. So far, the court
has not agreed with us...." Thus, even PG&E does not contest--
indeed acknowledges -- that you are in a position to issue an NOV
based upon your interpretation of the conditions.

PG&E errs when it asserts that the Director's Decision
represents "a mere incorporation of findings" in the Court's
opinion. As a fair reading indicates, the Decision was not made
in blind reliance upon the District Court s conclusion. Thus,for example, the Decision states (at 8, emphasis added) "the
District Court concluded, and I concur, that the wording in three
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of these contracts ... requires PG&E, upon request, to engage in
'good faith'iscussions and negotiations that would enable these
Cities to purchase wholesale power from sources other than PG&E." +2

The words "and I concur" clearly demonstrate an independent
evaluation and conclusion. Similarly, the Director s Decision
states (at 9, emphasis added) that "In assessing the merits of
the allegations against PG&E, the staff concurs in the findings
of the Dz.strict Court Decision." Again, the words "the staff
concurs" indicates that the staff reached its own independent
conclusions. As we have explained above, it would have been
(absent the motion for reconsideration filed by PG&E)
unquestionably appropriate for you and your staff to accept on a
res judicata or collateral estoppel basas the District Court's
conclusions, and the denial of the motion for reconsideration
eliminates whatever question there might have been. However, the
wording of the Decision clearly indicates that you and your staff
made an independent evaluation of the evidence of PG&E's
violations. Of course, your conclusions were buttressed by the
fact that the same conclusions had been reached by an eminent
United States District Court judge.

PG&E suggests that the issues before you turned on
"disputed issues of fact." PG&E, however, does not identify the
asserted disputed issues. PG&E has submitted to you a copy ofits motion for reconsideration. We attach a copy of the table of
contents page of PG&E's reply brief in support of its motion for
reconsideration. It will be noted that PG&E's argument A.l. is
about the correct interpretation of the Stanislaus Commitments.
Certainly you can and indeed have made a proper interpretation.
Issue A.2. is PG&E's argument "The Commitments are Enforceable
Only as NRC License Conditions." For the purposes of your
decision, that statement is in accord with your authority to
enforce. PG&E's argument A.3. deals with the enforceability of
the Commitments as third party beneficiary contracts and is not
relevant to your determination of violation. Argument C is
PG&E's position that it did not breach its obligation to
negotiate new power sources in eood faith. The undisputed facts
as to PG&E's refusal are set forth in the decision of theDistrict Court reported at 714 F. Supp. 1039, 1053:

Q2 NCPA, it should be recognized, has noted its disagreement with
the District Court's conclusion that the remaining three
contracts, which had been recognized to be subject to
modification under the terms of the Diablo Canyon license
conditions, did not permit those Cities to recpest that PG&E
deliver energy from WAPA in 1982. Whether thz.s issue is raised
on appeal may depend upon whether PG&E appeals the District
Court's decision, and that issue, in turn, may depend upon
whether the NRC is willing to leave PG&E free to argue on appealthat the license conditions do not mean what this Commission
(agreeing with the District Court's interpretation of the
Stanislaus Commitments) has now held that they mean.
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Instead [of negotiating in good faith] PG&E
responded with a letter that simply declared
the transaction would be unlawful.... PG&E
does not contend that it ever offered or was
willing to negotiate terms permitting these
three Cities to purchase alternate energy.
Had it been willing to do so,, little would
have been required to accommodate the
transaction; aside from transmission
arrangements only a routine adjustment inbilling was needed.... Instead it [PG&E]
argued that the contracts entitled xt to bar
the Cities from invoking the alternate power
clause simply on the strength of a 'good faith
belief in the position it took that it was not
under the circumstances obligated to provide
these services.'Tr. 8-9) But, here, as
elsewhere, words seem to loose their meaning
in PG&E's arguments. The Court is unable to
follow the reasoning by which an obligation to
'endeavor in good faith ... to accommodate's
converted to a right to reject categorically a
request on the strength of a 'good faith

belief.'he

Court (id. at n. 20) found that "given PG&E's flat refusal to
negotiate at all, no reasonable jury could find that PG&Efulfilled its obligation to negotiate in good faith."

Based on the undisputed facts you have correctly
determined that PG&E is in violation of its obligations.

Your action in determining that violation is in essence
no different than your determination of PG&E's violation of
license condition (9)a. You evaluated PG&E's undisputed action
in filing tariffs with FERC which contained certain language and
concluded that 'the language "is not consistent with the intent of
the license conditions." Decision at 10: NCPA notes that thisviolation is in no way implicated in the District Court's
decision or in the proceeding before it and therefore it
unquestionably represents an independent conclusion of the NRC.
PG&E apparently seeks to have you withdraw that conclusion as
well although PG&E's letter never mentions it or specifies any
reason why the notice of violation as to that condition should be
withdrawn.

The NOV interprets the Stanislaus Commitments and
concludes that PG&E has violated them. To the extent that anyfactual determinations are made they are based on undisputed
facts. There is no reason why the Commission should defer action
and every reason why it should go forward. It is PG&E's position
that only the NRC can enforce NRC license conditions. PG&E
certainly therefore could have no valid objection to the NRC
enforcing its license conditions. Both, this Commission and the
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District Court have found that PGEE in the summer of 1982
violated its license conditions. The matter should not be
allowed to drag on further, and the withdrawal of the NOV sought
by PGGE would only permit PGGE to continue to delay resolution of
this matter by continuation of its argument that a court cannot
decide these matters because only the NRC can do so. The NRC
should stand its ground and enforce its conditions, thus bringingthis expensive and time consuming litigation —which began in
1984 —to a close.

Res ectfully submitted,

Robert C. McDiarmid

Daniel X. Davidson

Attorneys for the Northern
California Power Agency

DID/tk
Enclosure

cc: All counsel of record
William M. Lambe
Jack B. Martin
Frank J. Miraglia, Jr.
Harry Rood
Joseph Rutberg
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