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TELEPHONE 202.638.6070

DAVID S. FLEISCHAKER
ATTORNEYAT LAW

1735 EYE STREET N.W.
WASHINGTON. D. C. 20006

October 17, 1980

Dr. Harold Denton
Director of Nuclear Reactor

Regulation
United States Nuclear Regulatory

Commission
Washington, D.C. 20555

Dear Dr. Denton:

I am writing on behalf of the Joint Intervenors to the Diablo
Canyon Nuclear Power Plant operating license proceeding to request
that the Commission prepare a supplemental environmental impact
statement which will consider the serious environmental consequences
of a Class 9 accident at the Diablo Canyon nuclear facility.
Although the Commission has refused to require that the Diablo
Canyon impact statement consider the potential effects of a Class
9 accident, the need for such a study is plainly manifested by the
recent shift. in Commission policy on the Class 9 issue and the
August 14, 1980 recommendation of the President's Council on
Environmental Quality ("CEQ",) to Commission Chairman Ahearne that
supplemental impact statements "occur to the maximum extent possible
while there is still time to correct earlier decisions based on the
Commission's 'former erroneous position on Class 9

accidents'45

Fed. Reg. 40103)." (Letter of CEQ Chairman Speth, August 14,
1980).

Joint Intervenors concur in that recommendation. We believeit is critical that. this supplemental study be completed prior to
the issuance of any operating license, for either low or full power,
in order to assure that radioactive contamination of the reactorwill not preclude necessary modification of plant design or install-
ation of additional safety features, substantially increase their
cost, or foreclose the full and impartial consideration of disputed
issues still to be decided by the Commission in connection with the
pending license application.
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Consistent with the basic purpose of the National Environ-
mental Policy Act (NNEPAN ), 42 U.E.C. f34341 ~et ee ., to fully
inform the public and the decisionmaking agencies of the potential
consequences of federal proposals, CEQ has promulgated regulations
specifically requiring an agency to prepare supplements to either
draft or final impact statements if "[t]here are significant
new circumstances or information relevent to environmental
concerns, bearing on the proposed action or its impacts."
40 C.F.R. g1502.9(c). These regulations are entitled to sub-
stantial deference in the application of NEPA. Andrus v. Sierra
Clubs 442 U ~ ST 347 358E 99 ST Ct 2335 (1979) ~

Last year CEQ initiated a study of the Commission's regula-
tions and policy regarding the consideration of Class 9 accidents
and their environmental consequences in its environmental
impact statements. In a March 20, 1980 letter to Commission
Chairman Ahearne, CEQ Chairman Speth described the Council's
"very disturbing" findings that "[t]he discussion in these
statements of potential accidents and their environmental
consequences was...largely perfunctory, remarkably standardized,
and uninformative to the public, [containing] essentially identical,
boilerplate language written in an unvarying format." The
Council noted that Class 9 accidents, "which have the potential
for greatest environmental harm and which have led to the
greatest public concern," are not even considered, and it
recommended that the Commission adopt a new policy "based on the
sensible approach of discussing the environmental and other
consequences of the full range of accidents that might occur
at nuclear reactors, including accidents classified as Class 9."

On August 14, 1980, the CEQ Chairman again wrote the
Commission Chairman applauding the Commission's announcement
of Interim Policy on June 13, 1980 which adopted the position
that impact statements "shall include coordination of the site-
specific environmental impacts attributable to accident sequences
that lead to releases of radiation and/or radioactive materials,
including sequences that can result in inadequate cooling of
reactor fuel and to melting of the reactor core." 45 Fed. Reg.
40101. CEQ Chairman Speth indicated, however, the Council's
strong disapproval of the Commission majority's statement that
such new NEPA reviews "will lead to conclusions regarding the
environmental risks of accidents similar to those that would
be reached by a continuation of current practices...."
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45 Fed'eg. 40103. This statement, Speth continued, "in-
appropriately prejudges the NEPA analysis yet to be performed
on a site-by-site basis by staff [and is] contrary to the
purposes of the NEPA to provide information which serves as a
guide to the decisionmaker..."

The foregoing CEQ recommendations and the June 13, 1980
repudiation by the Commission of its "prior erroneous position"
on Class 9 accidents demonstrate beyond question that the
Diablo Canyon environmental impact statement is deficient and,
therefore, under 40 C.F.R. 51502.9(c) of CEQ's regulationsf
must be supplemented. This conclusion is mandated by such
significant new developments as the Class 9 accident at the
Three Mile Island Nuclear Power Plant in March 1979 and the
Commission's discovery that the accident probability estimates
utilized in WASH-1400 on which it had previously based its
Class 9 policy were not well founded. At least as compelling,
however, are the special circumstances surrounding the Diablo
Canyon facility itself. As appears in detail in the attached
affidavit of Richard Hubbard, construction was already underway
when the existence of the Hosgri fault off shore and running
within four miles of the plant was confirmed. The exceptional
nature of these circumstances was recognized by the Appeal Board
in ALAB-519 (Jan. 23, 1979):

We have here a nuclear plant designed and
largely built on one set of seismic assump-
tions, an intervening discovery that those
assumptions underestimated the magnitude of
potential earthquakes, a re-analysis of the
plant to take the new estimates into account,
and a post hoc conclusion that the plant is
essentially satisfactory as is -- but on the-
oretical bases partly untested and previously
unused for these purposes. We do not have
to reach the merits of those findin s to
conclude that the circumstances surroundin
the need to make them are exce tional in
ever sense of that word. (Id. at 12)
(emphasis added)

The Commission has a continuing obligation under the
Atomic Energy Act and under NEPA to review information
which may indicate a need to reconsider or modify a construction
permit or an operating license. 42 U.S.C. 52232(a); C.F.R.
51502.9(c); Calvert Cliffs'oordinatin Committee, Inc. v.
Atomic Ener Commission, 449 F.2d 1109, 1112 (D.C. Car. 1971),
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cert. denied, 404 U.ST 942 (1972); Public Service Co. of New

Cir. 1978), cert. denied, 439 U.S. 1046 (1979); Ft. Pierce
Utilities Authorl.t of the Cit of Ft. Pierce v. Un>ted States
and the Nuclear Re ulator Commission, Nos. 77-1925, 77-2101,
Slip Op. at 19-20 (D.C. Cir. March 23, 1979) ~ Recognizing the
Commission's responsibility and the significiance of the new
circumstances and information discussed above, Joint Intervenors
request that prior to the issuance of any operating license for
the Diablo Canyon Nuclear Plant, the Commission prepare a
supplemental impact statement to consider the environmental
consequences of a Class 9 accident at the facility.

'

Very truly yours,

David S. Fleischaker, Esq.
1735 Eye Street, N.W.
Suite 709
Washington, D.C. 20006
(202) 638-6070

Joel Reynolds, Esq.
John Phillips, Esq.

CENTER FOR LAW IN
THE PUBLIC INTEREST
10203 Santa Monica Boulevard
Fifth Floor
Los Angeles, California 90067
(213) 879-5588

Attorneys For Joint Intervenors
SCENIC SHORELINE PRESERVATION

CONFERENCES
IN'AN

LUIS OBISPO MOTHERS FOR PEACE
ECOLOGY ACTION CLUB
SANDRA A. SILVER
GORDON SILVER
JOHN J. FORSTER
ELIZABETH APFELBERG
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