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Mr. Harold R. Denton, Director
Office of Nuclear Reactor Regulation
United States Nuclear Regulatory Commission
Washington, D.C. 20555

Subject: Petition for Enforcement of License
Conditions, NRC Docket Nos. 50-275A, 50-276A,
50-323A

Dear Mr. Denton:

We are in receipt of a copy of a May 8, 1985 letter to
you from PGGE 1/ which purports to be in response to NCPA's
Clarification, filed with you in these dockets on March 19, 1985.
Perhaps we were unclear in our Clarification; in any event PGGE
does not appear to recognize the issues which we had hoped that
we raised clearly, in that Clarification and in the earlier
pleadings, 2/ choosing to rely instead on invective and ad
hominem responses.

The basic issue raised at the beginning of this
proceeding seems still abundantly clear; PGaE does not believe
that it is bound by its license commitments to do anything other
than talk, and then only when and if it feels like doing so. As

1/ We refer to that document from time to time herein as "the
letter".
2/ The earlier NCPA pleadings in the sequence now before you are
the original NCPA Petition to Enforce and Modify..., dated
December 4, 1981, and supplementary communications of March 10,
1982, August 13, 1982, November 3, 1982, November 15, 1982,
December 7, 1983, August 1, 1984, and September 14, 1984. PGGE
reponded to the August 1, 1984, filing by letter of August 10/
1984 (sometimes referred to as the "Fallin letter" ) and to the
September 14 filing by letter of September 26, 1984.
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Mr. Harold R. Denton
June 14, 1985
Page 2

e

we noted in our letter of December 7, 1983:

"NCPA is of the view that the license conditions
require the provision of such services on request
(even if the other party has not given in to PG&E's
insistence on contract terms which the other party
believes unreasonable) and that PGGE is required to
provide such services pursuant to tariffs which it
can file at the Federal Energy Regulatory
Commission, subject to a determination of that
agency as to the justness and reasonableness of the
terms thereof. PG&E's position, as we understandit, continues to be that it has no obligation
whatever to actually provide services unless and
until the other party acquiesces in all the
contractual terms and conditions upon which PGGE may
happen to insist. Indeed, our understanding of
PGGE's position is that it need not provide services
unless the 'Neighboring Entity'grees to its terms,
and foregoes its right to challenge them, even if
the Neighboring Entity believes the terms insisted
upon to be inconsistent with the license conditions
themselves."

We had hoped that you had resolved this rather basic matter in
your discussion with the parties in November of 1982, but PGGE
clearly takes the same view now as it did at the beginning of
that conference; that it is under no obligation as a result of
the license conditions to provide any service other than talking
to the neighboring entity. Indeed, in the case which prompted
the latest round of filings, it even refused to talk. 3/

The 1984 round of filings in this docket was prompted by
the service of a lawsuit by PGEE against the City of Healdsburg,
which lawsuit demonstrates clearly, in our view, the failure of
PGGE to conform to what we believe to be its license obligations.
Thus, as opposed to the numerous other situations in which NCPA
and PG&E have had disagreements, 4/ the situation arising from

3/ The letter, at pp. 3-4, seems to claim that once Healdsburg
signed any agreement with PGGE, PGSE had no further obligation
even to discuss any other sources of power which Healdsburg might
find, and that any other interpretation is "Humpty Dumpty's way
with words". PGGE must, of course, take that position, since it
refused even to discuss the amendment of the Healdsburg contract
(indeed, there was no suggestion that the Healdsburg contract was
an issue, much less that it was a "full requirements" contractiuntil the filing of the suit. See, e.g., attachment 17 to our
September 14, 1984 letter).
/

[FOOTNOTE CONTINUED ON NEXT PAGE]
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Mr. Harold R. Denton
June 14, 1985
Page 3

the filings by PG&E in couit '(and now with, this 'Commission) is
clear and cannot be argued to be a misinterpretation of fact;
PG&E's positions are set out in its own filings, and there is no
room for argument that the facts are not clear. One of the
several facts omitted from PG&E's version of events as set forth
in its letter seems directly in point here —the contract in
dispute was PG&E's response to Healdsburg's request for a partial
requirements contract. Healdsburg thought it obtained a partial
requirements contract, but whatever it obtained was what PG&E
offered in response to its request. If PG&E now states that itfulfilled its obligation under Sections 2.F.(2)(f) and 2.F.(6) of
its license conditions by proffering what it claims to be a full
requirements contract which bound Healdsburg to "exclusive
arrangements across a given time period" 5/ then it seems to be
clear that PG&E believes that it can circumvent and avoid its
obligations under the license by offering only a full
requirements contract when a partial requirements contract is
requested.

As PG&E puts it, letter, at page 5, "[s] ince the

Commitments, the NRC's obligation to play an active role ceased."

[FOOTNOTE CONTINUED FROM PRECEDING PAGE]
area of disagreement between the parties as to the meaning of the
license conditions. It is, however, the only area of
disagreement not currently under discussion and involved with
current operations; thus it should be the least emotional
example, and the clearest one. NCPA believes that the Healdsburg
facts demonstrate the need for action in this docket, and that
the resolution of our request will provide guidance for the
parties in the remainder of the matters currently at issue
between them.

5/ Letter, at p. 5. We find it difficult to take at face value
PG&E's claim that it thought that the contract was a "full
requirements" contract, since PG&E had provided transmission
service and permitted Healdsburg to take energy from Turlock
Irrigation District on a partial requirements basis only a few
weeks earlier. That permission was granted, according to PG&E,
"Pursuant to our Stanislaus Commitments". See Attachment 12 to
our filing of September 14, 1984. Moreover, the PG&E-Healdsburg
contract upon which the suit is based itself provided for the
delivery to and use by Healdsburg of limited energy from the
Northwest. Regardless of what PG&E thought the contract meant,
however (the "full requirements" claim was never made by PG&E
when it refused to negotiate), it was clear that Healdsburg
thought it was a contract which left open all of Healdsburg's
rights under the license conditions and was, as it appears to beg
a contract which binds PG&E to offer further partial requirements
services upon request, as does the license itself.
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Mr. Harold R. Denton
June 14, 1985
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[emphasis supplied]. If that were the test, of course, it would
be possible for PGaE to force a full requirements contract, or a
partial requirements contract which precluded other
interconnection agreements in direct violation of the license
conditions, on virtually any neighboring entity, and the
neighboring entity would be.'helpless to resist. For the
alternatives would be blackout or bankruptcy for,the residents of
the neighboring entity. This is especially true in light of
PGaE's practice of refusing to submit contracts to FERC unless
the other party has contractually agreed to support them in full,
and unless the other party has further agreed to have the
contract "self-destruct" if the FERC finds any part of it to be
unjust and unreasonable. If PGSE can so easily circumvent its
obligations, then this Commission's license conditions are truly
meaningless, and section 2.F.(9)a, which represents that all
rates, charges, terms and practices which implement the license
conditions are to be subject to the "acceptance and approval" of
the FERC is a fraud upon this Commission, as well as the FERC.

The position which PGGE takes here is extraordinary.
Although certainly not clear in the letter, it seems to argue, at
pp. 1-2, that because it had not yet brought suit, which suit
assumes that it had no obligation to provide transmission 6/ and
partial requirements service for Healdsburg, when the basic NCPA
— PG&E Interconnection Agreement was worked out, NCPA is somehow
precluded from seeking relief based upon the demonstration of
PG&E's position in that suit, which appears to NCPA to be a part
of PGGE s continuing violation 7/ of its license conditions.

6/ PG&E spends a significant portion of its letter asserting
that "the availability of transmission, pursuant to the
Commitments or otherwise, is completely irrelevant and has no

supplied]. Letter at page 2. We note that the Clarification did
not rely primarily upon PGGE's refusal to transmit, but rather
upon the refusal to offer Healdsburg a means to take the energy
in question under a partial requirements contract. PGSE also
argued in court that the license conditions were wholly
"irrelevant and inapplicable", and that the court should not
consider any obligations under the license conditions. See,
e.cC., the material quoted at pp. 7-8 of the Clarification. It
seems clear to NCPA, since PG&E has refused to state that it will
not rely upon a claimed right to refuse transmission, that PG6E
is playing a semantic game, relying upon the interpretation that
the "issues raised in PG&E's complaint" do not include the issues
raised in Healdsburg's defense to the suit, about which PG&E
carefully says nothing. That may have been an appropriate
argument for PG&E to make when urging remand from federal to
state courts; it is clearly not appropriate here.

7/ In PGGE's view, presumably this would be an "interpretation"
rather than a "violation".
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Mr. Harold R. Denton
June 14, 1985
Page 5

That position seems wholly indefensible, as a matter of law, as
we explained at some length in our filing of September 14, 1984.

The only argument on the merits of this issue which NCPA
can discern in the PG&E letter is that, once a contract was
entered into between PG&E and Healdsburg, any obligations under
the license were superseded. See letter, pp. 4-5. But that
simply assumes the resolution of the underlying issue. The
theory that the PG&E license obligations were wiped out when PG&E
forced Healdsburg to sign a contract was addressed by NCPA at
some length in our filing of September 14, 1985; there is nothing
in the letter which adds anything to PG&E's position on the
subject, which was, and is, without merit.

It should be very clear that Healdsburg, and NCPA, are
not seeking to avoid their obligations, legal or moral. NCPA
believes, as does Healdsburg, that Healdsburg was entitled, both
under its contract and under the license conditions, to purchase
energy from others in 1982. PG&E agreed as to the Turlock
energy; it disagreed as to the energy from WAPA. There was no
difficulty in working out a contract with PG&E as to the Turlock
energy (albeit on terms and rates which, in NCPA's view,
overcompensated PG&E for the services it rendered). The only
differences were that PG&E had taken the position with WAPA that
WAPA was precluded from selling to others than PG&E (see
attachment 17 to our filing of September 14, 1984), and that the
energy would automatically go to PG&E at a favorable rate if NCPA
and Healdsburg were unable to purchase it. PG&E was or will be
paid for all of the demand related costs associated with the
service which it claimed it should have rendered in any event. 8/
The only argument here is whether NCPA and Healdsburg were
entitled to purchase the energy from WAPA, or whether PG&E was
entitled, in order to profit itself, to refuse to permit
Healdsburg to take the WAPA energy, like that of Turlock, on a
partial requirements basis. Healdsburg has argued that the only
issue on the merits is whether PG&E could, under the license
conditions and the rate schedule itself(which is the contract),
refuse to offer a contract modification, as it did in the case of
the Turlock energy, subject to FERC review, which would permit
Healdsburg to transmit and utilize the energy. If it is
determined that pGaE could refuse to permit Eealdsburg to use
this energy, the only rssue remaining would be damages. PG&E has
repeatedly asserted, however, that it has no obligations under
its license which are at all relevant to the case. Since PG&E
has repeatedly raised this issue, stating that it has no
discernible obligation under the license, it should not complain
that NCPA seeks the aid of this Commission in interpreting the
NRC license. That position is inconsistent, in our view, with
the terms of the license itself. Thus we do not understand why

8/ All amounts in controversy are held in escrow.
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Mr. Harold R. Denton
June 14, 1985
Page 6

PG&E should complain that we seek this Commission's
interpretation of its license. In our view, it is PG&E which
seeks to avoid its obligations, indeed, its obligations to this
Commission as well as to neighboring entities.

The Healdsburg example is not the only one which
demonstrates what is a clear difference of views between PG&E and
NCPA over PG&E's obligations under the license conditions. PG&E
has, on several other occasions, refused to transmit power untilit considers, drafts, files and has FERC accept for filing
without conditions an amendment to the Interconnection Agreement
expressly to permit the requested transmission service. That
refusal, which occurs even though there is no technical problem
in providing the service, seems to be based upon a legal
interpretation that PG&E has no obligation under the license
conditions to make such services available until there is a
separate agreement for each service. Unfortunately, the refusal
extends to short term transmission service necessary to meet NCPA
commitments under the Interconnection Agreement without purchase
of expensive partial requirements power from PG&E, not planned
for by either party, at penalty rates. NCPA has requested PG&E,if it believes that it must make such a filing to cover each
transaction, 9/ to make a generalized filing to provide for firm
short term transmission where NCPA requests it and PG&E has no
technical difficulties with the request, since the rates, terms
and conditions are already set out in the Interconnection
Agreement. Thus far, PG&E has refused to make such a generalized
filing, insisting instead upon a new filing for each new delivery
point with each new neighboring entity. Since PG&E refuses to
permit a listing of a delivery point for each neighboring entity
in the area, as it treats long term transmission commitments on a
different basis, this leaves NCPA quite vulnerable to delay in
transmission service based solely upon how PG&E feels about NCPA
that day. PG&E has refused, thus far, to provide transmission
service from NCPA to Turlock for a portion of a plant which
Turlock has purchased, although we are hopeful that PG&E may yet
agree. All of these matters are still under discussion, and need
not be resolved in detail here, but the basic issue is the same

directed that it is obligated under its license conditions to
provide the services there set out under terms and conditions
subject to the jurisdiction of (and, if there is no agreementg
resolution by) the FERC, we hope that PG&E would proceed to
implement that order in good faith.

Since, in our view, PG&E clearly seeks to violate its
license commitments, by ignoring them, we believe a show cause

9/ NCPA believes that no such filing is necessary under the
Interconnection Agreement, which already provides all the rates,
terms and conditions for such short term services.
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Mr. Harold R. Denton
June 14, 1985
Page 7

order should issue directing PGaE promptly to show cause why its
license should not be revoked for that violation. PGGE has
conceded in the Fallin letter, as it must, that "The Commission
has full authority under the Diablo licenses to enforce PGandE's
compliance..." If there is to be any assurance whatever that the
Commission requires compliance with its license conditions by
licensees, we believe that this case is one in which the
Commission must act, and promptly.

For the above-stated reasons, and those previously set
out, NCPA believes the Nuclear Regulatory Commission should
forthwith issue a formal notice of violation pursuant to 10
C.F.R. g2.201, setting forth a concise description of the license
violations alleged herein, and, failing a satisfactory response
hereto within twenty days, should institute a proceeding pursuant
to 10 C.F.R. A/2.202 and 50.100 to modify, suspend, or revoke
PGGE's licenses for Diablo Canyon Nuclear Power Plant Units 1 and
2 by serving on PG6E an order to show cause.

s very tr ly,

Robert C. McDiarmid
l

A~+
Daniel I. Davidson

Attorneys for the Northern
California Power Agency

cc: All parties
June 14, 1985

SPIEGEL 6 McDIARMID
1350 New York Avenue, N.W.
Suite 1100
Washington, D.C. 20005-4798
(202) 879-4000
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