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Mr. Harold R. Denton
Director, Office of: Nuclear Reactor

Regulation
U.S. Nuclear Regulatory Commission
Washington, D.CD 20555

Re: Petition for Enforcement of License
Conditions, NRC Docket Nos. 50-275, 50-276~

Dear Mr. Denton:
r

Pursuant to 10 C.F.R. 52.206, the Northern California
Power Agency and its Members filed on December 4, 1981 a Petition
to Enforce and Modify License Conditions contained in licenses
relating to the Stanislaus 1/ and Diablo Canyon nuclear projects
of the Pacific Gas and Electric Company ("PG&E"). See 47 Fed.
Reg. 2965 (1982). Supplementary communications relating to that
petition have been submitted by NCPA on March 10, 1982, August
13, 1982, November 3, 1982, November 15, 1982, and December 7,
1983. - Xn response to NCPA's petition, your office assisted in
the resolution of critical difficulties relating to PG&E's refu-
sal to provide transmission for a mayor geothermal facility
constructed by NCPA. However, as indicated in my letter of
December 7, 1983, resolution of that one dispute has not elimi-
nated the basic problems which give rise to NCPA's petition.
PG&E has continued to violate the obligations contained in the
antitrust conditions contained in its Operating License No.

1/ PG&E's construction permit application for its Stanislaus
nucleaq project has been withdrawn. See 17 N.R.C. 15 (ASLB
1983).; Accordingly, while the provisions which NCPA requests
that the NRC enforce are commonly referred to as the "Stanislaus
Commitments," they have force because of their inclusion in
licenses and permits relating to PG&E's Diablo Canyon Units 1 and
2 ~
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Mr. Harold Denton August 1, 1984

DPR-76 and its Construction Permit No. CPPR-69, to the detriment
of NCPA and its Members. The purpose of this letter is to
underscore the need for prompt and favorable action on NCPA's
pending petition by informing you of the most recent serious
evidence that PGGE continues to violate its Diablo Canyon license
conditions.

As you may recall, the most serious issue underlying the
question of whether PGSE had violated its license terms was
whether the license conditions required PGGE to do anything more
than to "negotiate" with NCPA or others similarly situated. We

had hoped that this issue would be eliminated after the NRC's
assistance in finally forcing PGaE to accept a method for resolu-
tion of its differences with NCPA over the Interconnection
Agreement. Unfortunately, it has not.

PGaE has filed in the Sonoma County, California Superior
Court a complaint against the City of Healdsburg, a member of
NCPA (attached hereto as Attachment I), seeking payment for power
and energy allegedly sold by PGGE to Healdsburg under a full
requirements power purchase contract. We are advised by PGSE
counsel that similar complaints have been filed 'against the
cities of Alameda, Lodi, Lompoc, and Ukiah, but because PGGE has
not served those cities with copies of the complaints those
dockets are dormant. The Healdsburg proceeding was removed to
federal district court by Healdsburg, and remanded back to the
state court upon the motion of pGGE. A full description of the
underlying facts is contained in the attached Motion to Dismiss
filed by Healdsburg in federal district court (Attachment II),
but the essence is that PGaE refused to agree to transmit power
to Healdsburg from the Western Area Power Administration
("WAPA"), thereby violating both the Diablo Canyon license
conditions 1/ and PGaE's contract with Healdsburg. 2/ Because
PGaE succeeded in having the proceeding remanded from federal to
state court, it has not responded on the merits to the contentions

1/ The Diablo Canyon license conditions, specifically Sections
F(6) and F(7), oblige PGaE to provide transmission and partial
requirements service under reasonable terms and conditions when
requested to do so. PGSE's complaint is predicated on its
construction of its power supply contract with Healdsburg as a
full requirements contract entitling it to be Healdsburg's
exclusive power supplier, and on PGaE's right to refuse to
transmit power to Healdsburg from the Western Area Power
Administration. In essence, PG&E bases its claim on violations
by it of its Diablo Canyon license conditions.

2/ Article 1(c) of the PGaE-Healdsburg contract, Attachment A
to Attachment I hereto, provides:

( Footnote continued on following page)
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Mr. Harold Denton August l, 1984

in the Healdsburg Motion to Dismiss. However, the essence of
PGaE's position is clear from the fact that it has brought the
suit, which could lie only if it contended that it had no
obligation to transmit the energy purchased from NAPA by NCPA for
Healdsburg. Confirming this inference, PGSE itself in its Motion
to Remand Memorandum of Points and Authorities (Attachment III)
at pages l7-l8, asserts that the Stanislaus Commitments are not a
valid defense to its contract action. That assertion could only
be valid if PGGE is taking the position that it has no obligation
to provide the services required by the License Conditions.
Indeed, in this case, PGaE even refused to negotiate, apparently
on the basis that if NCPA and Healdsburg did not purchase the
energy in question, it would have to be sold to PGSE at a lower
price. As a consequence of its refusal to concede itself under
any obligation, PGaE maintains that ~ the power delivered to
Healdsburg by PGaE was not transmitted from NAPA to Healdsburg,
but, was sold by PGGE to Healdsburg. The complaint thus ignores
PGSE's obligation to provide partial requirements service to
Healdsburg, and PGSE has expressly stated that its refusal to
agree to perform the requested transmission, and NApA's
scheduling into PGaE's system at no cost to PGGE of power and
energy for delivery to Healdsburg, are irrelevant.

PGGE's suit confirms that its long and continuing course
of anticompetitive conduct has not been interrupted by the Diablo
Canyon license conditions because PGaE continues to construe the
conditions in a manner which deprives them of any substantive
meaning. This interpretation makes representations made to the
NRC and to the FERC as to the importance of the conditions a mere
sham, and permits PGGE to utilize the conditions themselves to
further its monopoly.

PGaE is willing to "negotiate" about almost anything,
but its obstinacy and remarkable legal positions foreclose
progress and frustrate the goals the conditions were designed to
promote. Nhile we would have hoped it would have not been so, it
would appear that the failure of the Commission to take substan-
tive formal action in response to .NCPA's,petition has only served

Footnote 2/ continued from preceding page:

In the event Healdsburg is able to obtain or
develop power from sources other than PGandE and still
wishes to continue purchasing some Power from PGandE,
at Healdsburg's request the'arties shall endeavor in
good faith to amend, supplement or supersede this
Agreement in order to accommodate Healdsburg's purchase
and use of such other sources of Power on terms and
conditions which are just and reasonable.
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Mr. Harold Denton
i

August 1, 1984

to encourage PG&E to continue to disregard its obligations under
the License Conditions. 1t is thus, imperative that the NRC move
vigorously to enforce the Diablo Canyon License Conditions to
establish that PGGE is indeed obligated to provide the services
there set out, rather than merely to "negotiate" to do so.

The problem of procuring transmission for NCPA's Geysers
geothermal plant, which was resolved with the assistance of the "

NRC, was only the first of many issues raised by NCPA in its
Petition filed on December'4, 1981. Many of the other issues
raised therein remain 'pressing. Although many of the issues are
also pending before the Federal Energy Regulatory Commission in
Docket No. E-7777 (Phase II), PGaE has consistently argued that
the NRC has primary jurisdiction to construe the Stanislaus
Commitments. See pp. 38-40 of PG&E's brief in PGSE v. FERC, D.C.
Cir. Nos. 79-1882 and 80-2192, which is Attachment A to NCPA's
Motion filed in this docket on March 10, 1982. Thus it is clear
that PG6E, at least, believes that. the NRC is not to defer to
FERC on antitrust matters involving nuclear power plant licenses;
especially in light of PG6E's position before the FERCg such
deference would frustrate the antitrust provisions in the Atomic
Energy Act written'in 1954 and strengthened in 1970.
According1y, the NRC should move promptly to ensure PGSE's
compliance with existing 'license conditions and to consider their
modification should they be deemed inadequate to curb the anti-
competitive practices which - they were formulate'd to prevent. 1/

In its petition of December 4, 1981 at 10-14 and 39-42/
NCPA described PGaE's violation of the reserve sharing provision
of Diablo Canyon license condition F(3)a. Fundamentally, this
provision precludes PG6E from requiring Nei'ghboring Entities such
as NCPA to provide reserves for load served through purchases of
Firm Power, and from forcing Neighboring Entities to maintain
higher reserve percentages than PGSE. NCPA's petition explained
that PGSE was violating condition F(3)a both with respect to its
proposed interconnection agreement with NCPA for the Geysers
geothermal facility and with respect to certain provisions of the
California Power Pool Agreement. While most disputes relating to
the Geysers interconnection agreement have been resolved, PGGE
continues to violate the Diablo Canyon license conditions through,
the restrictions contained in the California Power Pool
Agreement.

1/ When arguing to FERC against the need to impose further
regulatory restrictions on its conducts PGGE quotes the view of
the Justice Department that the Stanislaus Commitments "moot the
questions of anticompetitive conduct by PGandE which have come to
our attention," and itself claims that the Commitments
"effectively preclude any 'market power'hat, in the view of the
Cities and Staff, PGandE possesses ..." First post-Hearing Brief
of PGGE at 34, Attachment B to NCPA's Motion of March 10, 1982.
Hence, PGaE should not be heard to argue that the intended scope
of the Commitments was limited.



II

l



Mr. Harold Denton August 1, 1984

NCPA described in its Petition at 24-32 the conditions
which bar it from participating in the California Power Pool in
violation of Diablo Canyon license condition F(5). Changes in
the California Power Pool Agreement which would allow NCPA to
join the pool have been resisted by PG&E in the FERC proceeding
in Docket No. E-7777.

PG&E appears generally to believe that the Diablo Canyon
license conditions have no bearing on the 'California Power Pool
Agreement. Modifications to the Pool Agreement were ordered by a
FERC Administrative Law Judge in his initial decision in Dockets
No. E-7777 et al., Pacific Power & Li ht Co., 26 F ~ E.R.CD 1[63~048
at pp. 65,181-94 (1984). Several of these modifications serve to
bring the California Power Pool Agreement into conformity with
one or another of the provisions of the Diablo Canyon license
conditions, yet PG&E vigorously opposes these modifications in
its Brief on Exce tions to FERC filed in those dockets on May 1,
1984 (Attachment IV). At 298-299, for examPle, PG&E vigorously
opposes the imposition of a requirement that CPP members make
available for sale to other members capacity for spinning and
installed reserves, neglecting to mention that Diablo Canyon
License Condition F(3)c already imposes that requirement on PG&E.
At pp. 272-281, PG&E vigorously opposes the holding of the
Administrative Law Judge that it is proper, in 'most cases, not to
require a member entity to carry reserves for load met by firm
purchases. PG&E's position", of course, is directly contrary
to the obligation imposed by Section F(3)a of the Diablo Canyon
License Conditions. Several pages later, at 305, PG&E argues
that NCPA should seek bilateral„agreements with PG&E "under the
Stanislaus Commitments" to obtain coordination services rather
than looking to the California Power Pool.A'greement. There is no
basis for PG&E's apparent belief that its participation in the
CPP renders its activities associated therewith immune from the
Diablo Canyon license conditions, and the NRC should move to
enforce, those license conditions as they affect the Agreement.
Since PG&E is obligated under Section F(5) of the conditions to
make services available to Neighboring Entities which it makes
available to others, we do not understand why it refuses to
permit NCPA to become a member of the Pool.

NCPA showed in its Petition at 19-22 that PG&E construes
the proviso in license condition F(7)a relating to the Pacific
Northwest-Southwest Intertie to allow it to use its transmission
monopoly to deny NCPA access to low cost federal hydroelectric
power from the Pacific Northwest. PG&E continues to exercise its
monopoly power 'in this fashion. Indeed, PG&E has taken the posi-
tion before the FERC that even if there is unused Intertie
capacity, it will not permit NCPA to utilize even a portion of
that otherwise unused capacity if NCPA would use it to purchase
power in the Northwest which PG&E determines it wants.
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Mr. Harold Denton August 1, 1984

Yet further, the Administrative Law Judge directed that
PG&E establish an implementation provision, to assure that, if no
agreement is readied by the time that a service is to be provided
under the Stanislaus Commitments, the service will yet be
rendered, subject to refund if the FERC determines that the terms
and rates set by PG&E are unjust and unreasonable. PG&E, Brief
on Exceptions at 225-227, opposes that direction, first, on. the
basis that the Commitments do not "allow ... abuse" because
"[e] nforcement through the NRC is clearly available." Id. at
225 'G&E also opposes that direction 'on the basis that the FERC
has no authority to require it 'to pay refunds of- ar'nounts
collected in excess of just and reasonable rates under what PG&E
considers to be initial rate filings. Id. at 227 'hus,,it is
clear that PG&E believes it has the right to -require a
Neighboring Entity, in order to obtain the essential services
that PG&E has told the FERC are "guaranteed" under the Stanislaus
Commitments, to pay rates and obtain services on terms much more
onerous than ultimately determined to be just and reasonable,
with no hope of refunds for the many years during which PG&E has
demonstrated that it is capable of dragging out a proceeding.
This too, is a direct violation of PG&E's obligation to serve at
"rates, charges, terms and practices ... subject to the
acceptance and approval of [the FERC] ." Diablo Canyon License
Conditions at F(9)a.'t bears emphasis that in the absence of enforcement
action by the NRC, the Diablo Canyon license conditions actually
serve as tools to perpetuate pG&E's monopoly power. As NCPA
explain'ed in its Motion to Supplement "Petition to Enforce and
Modify License Conditions or Alternatively Motion for Leave to
Lodge Documents" filed with the NRC on March 10, 1982, PG&E is
relying on the Diablo Canyon license conditions to argue against
the need for other contractual and regulatory safeguards against
anticompetitive conduct on its part. PG&E continues to make use
of the license conditions in this fashion. In its May 1, 1984
Brief on Exceptions, PG&E argues, inter alia, that FERC need not
concern itself with the possibility that PG&E might stall on
putting transmission arrangements into effect by stretching out
negotiations for a contract because the Diablo Canyon license
conditions do not allow this sort, of abuse and because
"[e] nforcement through the NRC is clearly available" should such

this form of enforcement, which PG&E deems "clearly available",
that NCPA seeks herein.

NCPA is directly and immediately concerned with two
aspects of PG&E's recalcitrance. First, NCPA believes that
PG&E's suit against Healdsburg (and threatened suit against other
NCPA members) is intended by PG&E to impose financial pressures
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Mr. Harold Denton August 1, 1984

on Healdsburg, a rather small entity, and to demonstrate PG&E's
view that NCPA cannot rely upon the obligations imposed by this
Agency in its Diablo Canyon License or upon the timely action of
this Agency. Healdsburg will, of course, rely upon the license
conditions as a defense to PG&E's contract suit, but that will
not stem the legal costs associated with the proceeding, and PG&E
no doubt hopes to establish its position through a decision of
the California Superior Court that it is not obligated to provide
services under the Diablo Canyon License Conditions. We assume
that if PG&E loses before the Superior Court, it will seek to
exhaust all judicial remedies available as well as Healdsburg's
financial resources. Thus, Healdsburg (and possibly other NCPA
members) are faced with very substantial legal fees to defend
this Commission's license conditions. This would not be
necessary if this Commission were to make it clear that the
license conditions do, in fact, impose an obligation for PG&E to
provide the services there set out.

Second, and perhaps even more important, NCPA believes
that it is essential for this Commission to establish that the
license conditions do, in fact, impose an obligation of
substance if they are not to be used for direct economic
blackmail. PG&E has made clear to NCPA that it does not believe
itself bound to provide services under the Diablo Canyon License
Conditions unless NCPA is willing to accede to any and all con-
ditions imposed by PG&E for doing so, no matter how outrageous.
As noted above, PG&E has represented to the PERC its, belief thatit is under no obligation to provide refunds if its filin'g is
contested and if the FERC finds the rates, term and conditions
unjust and unreasonable. Indeed, PG&E has made clear its belief
that it can insist on binding a Neighboring Entity not,to
contest such terms as it may consider unlawful on pain of having
the filing withdrawn, and that it can withdraw the filing if the
PERC, sua sponte, requires a change,to make, the filing'ust,
and reasonable.

When PG&E finally agreed to file an interconnection
agreement with NCPA, "it was, by its terms, not to become effec-
tive until accepted by the FERC without changes. Section 9.3.
Since the geothermal plant had become operational in early 1983,
and since NCPA was losing some 430,000 er da by being required
to purchase 'PG&E power instead of being permitted to utilize the
output of its own resource, it was extremely important to NCPA
that the E'ERC accept the Interconnection Agreement as quickly as
possible, and NCPA did not contest the terms of Section 9.4,
which permits PG&E to terminate service under the Interconnection
Agreement on a three-year notice basis. While that Section pro-
vides that termination will not affect any rights NCPA may have
under the Stanislaus Commitments, "to the extent such services
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Hr. Harold Denton Augus't 1g 1984

are required by the Stanislaus Commitments", pG&E has made it
clear that it does not believe that there are any services,
required under the Stanislaus Commitments. While NCPA believes
that the Federal Power Act permits it to contest a filing by PG&E
to terminate service, PG&E does not. The FERC left this issue
open in its Order of September 14, 1983, in Docket No.
ER83-683-000 which finally permitted NCPA to obtain the output
from its own unit. 24 F.E.R.CD 561,286 at 61,588.

While NCPA was not a party to the negotiations of the
separate Interconnection Agreement between Santa Clara and PG&E,
and is thus not aware of the background of that Agreement, we do
note that when PG&E filed the Santa Clara Interconnection
Agreement, it sought pre-granted abandonment authority from the
FERC once it gave Santa Clara three years'otiiication under
Section 9.4 of that Interconnection Agreement. When the FERC
accepted the PG&E-Santa Clara Interconnection Agreement, in its
Order of October 27, 1983, Docket No. ER84-6-. 000, it did not
grant the requested abandonment authority but did state that
Santa Clara had, under Section 9.4.3 of that Interconnection
Agreement, precluded itself from contesting 'such a filing to
terminate so that the obligation which Santa Clara was iorced to
undertake to obtain the filing of the Interconnection'Agreement
"would effectively render the rate schedule ineffective at the
completion of the three year,,notice."'5 F.E.R.C. ll61<142 at
61g381.

Thus, it seems quite clear that the potential for
absolute economic blackmail is established, and is likely to be
used again, if PG&E's interpretation of its lack of obligation
under the License Conditions's permitted to stand.
Notwithstanding the fact that the Diablo Canyon license
conditions provide NCPA's members with tools for use in
litigation with PG&E it is necessary and proper that the
Commission independently act to assure that PG&E complies with
its NRC licenses, and that it be given the necessary incentives
to avoid future violations.

In a letter dated November 10, 1976 (Attachment V), a
Justice Department official observed, concerning the Stanislaus
Commitments, that "the usefulness of bulk power supply policy
commitments such as these must depend at least in part on the
good iaith of the license applicant in making the commitments no
matter what specific language is used." Unfortunately, it seems
true that, as the events surrounding the agreement for NCPA's
geothermal plant indicate, the amount of "good faith" PG&E
displays is directly and proximately related to the amount of
pressure brought to bear on it. In the absence of willingness on
the part of the NRC to enforce the Diablo Canyon license
conditions and to impose'sanctions" for their violation, the
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conditions will be of no effect and PG&E's Diablo Canyon licenses
will tend to maintain a situation inconsistent with the antitrust
laws in contravention of 42 U.S.CD 52135. At this instant, the
prime victim of NRC inaction would be Healdsburg, but if left
unchecked, pGaE apparently believes it has the right to exerciseits monopoly power to suppress competition throughout its service
area.

Very truly yoursi

W~c
Robert C. McDiarmid

RCMcD:jbs

Hon. Samuel J. Chilk
Benjamin H. Volger,,Esp.
Michael J. Strumwasser,

Esq.'hilipA. Crane, Jr., Esq.
Malcolm H. Furbush, Esq.
Jack F. Fallin, Jr., Esq.
Robert E. Grimshaw
Melanic Stewart Cutler, Esq.
Donald A. Kaplan, Esq.
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