
»

NINCTY SCVCJ»TN COHCRCSS

JOHN D, DINGCLL,

J AMOS H. SCHCVCR, N,Y,
HI~ADI OYTIXCCR» H Y»
HCX'IYA WAXMAN,CAUF
TIMOTHY C WIRTH» COIJO
PHIIJP It S»IARP» IXD,
JAMCS J, FLO»»IO, ILJ
ANtHONYTOST l»OFFCTT» CONN
JIM SANTINI, NCV,
COWARD J MAIIKCY,MASS
TXO»tAS A, UIKCN, OHIO
DODO WALORCN, PA
AIJICRT CONC, JR.» TCNH,
DARSAAA A MIKI'LSKI~ MD.
ROIVJJ) M MOITI OkIO
PHIL CRAMM»TCI4
AL SWIFT» WASH, ~

MICKCY~D, TCX
RICHARD C SHCLCY» ALA
CARDISS COLUNS. IU
MIKC SYNAII, OKLA
W J SILLY"TAVZIN» LA»
ltON WYOCN, ORCC
IIALPHM» HALL»TTDL

MION ~ CHAIRMAN

JAMCS T, SROYHIU N»C
CLARCNCC J SROWH, OHIO
JAMCS M COLLINS, TCX
NORMAN F LCNY, N.T
COWARD It, MADICAILIIJ
CARLOS J MOO»tHCAD» CALJF
MATTNCWJ, RINALDO, NA
M*RC I MA»IKS» PA
TOM CORCO»lAN, ILI
CARY A, LYC, H.Y
lYI'IAMC DAXXCMCYCR CALIF
404 WHITTAKCR»KANS
Tl»OMAS J TAVKC» IOWA
DON ItITTER, PA
HAROLD IIOCCIIS, KY
CLCVC SCXCDICT, YAVA,
DANICLlt COATS, IICJ,

'HOMAS J» SLII CY» JIL» VA»

V9.S. @ouSc of X~eI31:edetrtatt'hei

W<tnmiffce on (Kneecap @nb Coetnene
XCoam 2125, Xinpbucrr QauDc &nice guitbtng

Kadfjington, B.C. 20R5

FRANK M POITCR» JR
CNICF COVNSEL AND STAFF DIRCCTDR

February 23, 1982

The Honorable Nunzio Palladino
Chairman
Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Ysr. Chairman:

Your response of February 1, 1982 to our letter of
November 13, 1981 concerning the independence of the Diablo Canyon
Audit is, quite frankly, unsatisfactory. Despite the amount of
time required to provide your response, for which no explanation
was given, your reply failed to adequately address the issues.
This establishes an unacceptable level of performance for 'the
Commission.

While recognizing that the ultimate responsibility of the
Commission is the protection of public health and safety, the
Committee's concern, expressed in our November 15,'981 letter, is
the establishment and maintenance of competent and credible
procedures by which technical issues are addressed throughout the
licensing process.

In the case of the Diablo Canyon nuclear power plant, the
NRC's failure to discover the utility's numerous technical errors
before issuing an operating license points to a problem which may
be far more serious than the errors themselves. As a result of
the sequence of events in this case, we are no longer confronted
with simply technical errors amenable to technical solutions.
Rather, we are faced with the eiosion of the public confidence in
not only the NRC's ability, but also its willingness, to fulfill
its responsibility as the protector of public health and safety.

Subsequent to the discovery of the errors at Diablo Canyon,
the NRC suspended the license of the utility and required an
independent audit of the plant's seismic design. The purpose of
the audit is to determine what, if any, additional protections are
needed at the plant to ensure. the public's health and safety and
to restore public confiden'ce in the safety, of the plant. In order
to accomplish these goals, the integrity of the audit must be
guaranteed by the unimpeachable propriety of its process.
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The criteria contained in your letter appear to do little to
ensure the integrity of the audit. Your letter eems to confuse
"independence" with "competence" and "avoidance of conflict of
interest"; all of which are required in the Commission order for
the audit. Indeed, your letter ultimately fails to provide any
meaningful standard by which the independence of the audit can be
judged

For example, even if R. L. Cloud and Associates met the
independence through lack of conflict of interest requirements
described in your response to our letter, the independence of .the
firm has been brought into question by evidence in the Inspection
Report (NUREG-0862) that Cloud and PG&E together tailored the
scope of, the audit to meet the needs of. the utility. This degree
of "cooperation between the auditor and the audited is inconsistent
with the concept of independence. The independent auditor must
clearly understand its client to be, in cases like this, 'the
public as represented by the Commission and the intervenors, not
the utility. If this is not a view shared by the Commission, we
should b' so informed.

The NRC staff has understood the importance of avoiding real
or apparent improprieties in an aud'i't if its findings are to merit
public confidence. The staff has taken steps to guarantee the
independence of audits for nuclear units seeking licenses in the
near term.. These precautions are being taken for plants that are
not now contested by intervenors and have no record of
c'onstruction irregularities. It is ironic that the Diablo Canyon
plant, so heavily contested and with such a deplorable
construction record, is not subject to at least equivalent
standards.

In extemporaneous remarks before the Interior and Insular
Affairs Subcommittee on Energy and the Environment on November 19,
1981, you stated that freedom from editorial comment would be an
essential element in determining the independence of an audit. We
are dismayed that after three months you have discarded even this
minimal standard of independence and replaced it with an entirely
different concept: no conflict of interest.

We, too, wish the audit to avoid a conflict of interest. But
we also believe it must be independent. Absent special
definitions,. it must, be assumed that the Commission intends
commonly accepted definitions of words used in its orders, The
dictionary defines "independent" to mean:

political autonomy, free from influence, guidance,
or control of another or others.
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Failure to use precise language in Commission orders, or
later substitution of words that are by no means synonymous,
confuses staff and applicants alike, and makes the task of
conforming actions to Commission orders more difficult'.

As the. NRC consioers the applications for operating licenses
of plants with histories of poor quality assurance during
construction, the importance of a credible audit increases. The
value of such an audit will increase proportionally to the
perception of its independence from the utility. In this manner,
public confidence which was lost thiough the disclosures at Diablo
Canyon and other constructions sites can be regained by the
Commission. In view of the aforegoing, we request the
Commissioners to review the response contained in the February lf
1982 letter and reformulate the criteria by which they will
evaluate the "independence" of the audit ordered on November 19,
1981 of the Diablo Canyon nuclear power plant.

Sincerely,

John D. Dingell, C airma
Committee on Energy

and Commerce

Richard L. Ottinger, Chairman
Subcommittee on, Energy

Conservation and Power
Committee on Energy

and Commerce
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Mr. PANETTA.
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Does independence also include that the

2118

2119

2120

report be made to the NRC o" directly to the utility? Mould

in6ependence involve wh reports?

Mz. GILINSKY. tie woul6 presumably ge it, at the same

2121

2122

2123

time.

Mz. PANETTA. You would get it at the same time and I
guess the othez issue is does indepen6ence involve

2121

2125

selection. Does the NRC participate in the selection oS

that independent audit,?

2126

2127

You answer is yes?

Mx. PALLADINO. Yes, we will select an6 I think will
approve.

12a

2130

Mz. GILINSVY. Me would have to be satisfied. The point

I wanted to make earliex was that that xeview is not the en6

2131 oZ the line.
2 132. The NRC has'o zeview that report.

2133

2134

Mx. MARKEY. Is it the NPC's intention to make editorial
comment upon oz editorial changes in the report made by the

2135 independent auditor ox is he in6epen6ent auditor's

2136 statement going to xemain as epozted to he NRC?

Mr. PALLADINO. If it's going to be an indepen6ent audit.

2138 we shoul6 not be e6iting it. However ~ we 6on't have to buy

2139

2140

2141

everything that comes in hat xepozt.
r

Mr.'ARVEY. But what I am saying is bedsore the

in6ependent, auditor makes their zetuxn to you, do you have
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2142 any intention o+ making " judgment upon ox consulting with

2143 or allowing PGGE to. consult with the editorial comments oE

2144

2145

that report?

Mx. PALLADIHO. I can onl s > o hat PGGE will not

2106

2147

2148

interfere with the inde endence.
J

Mx. MARKEY. I think it, is just as important that you do

not interfere as well. And is that your intention?

2150

2151

2152

2153

Mx. PALLADIHO. I would say we would not want to see PGCE

interfere with the independence in that xepozt, noz would we

want to do that, but I would expect that we might reach

different conclusions.

Mx. GZLIHSKY. There is going to be a continuing

relationship among these various pazties iE fox no other

2155

2156

zeason they have to exchange information. Me will stay in

touch with,the progress oE this work undoubtedly.

2157 If for one reason oz another we believe it is inadequate>

2158

2159

I am suze we will comment, on that.

Mx. MARKEY. This is the indispensable first step. Is it
2160

2161

2162

your intention to have public hearings that allow fox

comment upon the xeopening oS the power plant and the

pzoblems that now exist, as a part oE this independent

2163 audit'?

2164

2165

Zs that youx intention?

Mr. PALLADZXO. The Commission hasn't spcken to that. My

2166 own intention would be not to do that.
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