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')
)
)

PACIFIC GAS AND ELECTRIC COMPANY )
)

(Diablo Canyon. Nuclear'Power Plant, ).
Units 1 and 2) )

)

Docket Nos'. 50-275 O.L.
50-323 O.L.

(Low Power Proceeding)

GOVERNOR EDMUND G. BROWN JR.
BRIEF OF PROPOSED FINDINGS OF FACT AND

CONCLUSIONS OF LAW IN OPPOSITION TO THE PGSE MOTION
FOR LICENSES FOR FUEL LOADING AND LOW POWER TESTING

This Brief addresses the two subjects that were admitted by

this Board for litigation in the low power proceeding: emergency

preparedness (Contention 4; Governor Brown Subject 3)'and safety

and relief valve qualification (Contention 24; Governor Brown

Subject 14). For the reasons described hereafter, Governor Brown

urges this Board to deny the licenses for fuel loading and low

power testing requested by PGSE.

I . EMERGENCY PREPAREDNESS

A. Introduction

In February 1980, PGSE submitted to the NRC Staff Revision 2

of the Diablo Canyon Emergency Plan. Shiffer at 2.~ The San

In this Brief, prepared testimony will be cited "Sears
at ," "Jorgenson at ," etc. Oral testimony will be
cited to the Transcript, with a notation of the person mak-
ing the statement.
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Luis Obispo County Nuclear Power Plant Emergency Response Plan,

the County Nuclear Power Plant Emergency Evacuation Plan (both

dated 1976), and the State of California Nuclear Power Plant.

Emergency Response Plan (dated 1975 and revised 1978) were

included as Appendices 2, 3 and 4,, respectively, to the.PGSE

Plan.

The PGGE, State, and County plans provide the framework for

the responses of these entities to the effects of a radiological

emergency at Diablo Canyon. For emergencies confined to the

Diablo Canyon site, PGRE personnel onsite have primary responsi-

bility for response, assisted, as required, by offsite entities.
For emergencies potentially affecting areas beyond the site boun-

dary, San Luis Obispo County has the lead role in providing the

offsite response. In all cases, the State's role in response to

an emergency at Diablo Canyon is to provide backup assistance.

The State does not provide the primary response. PGGE Plan, p.

5-7; County Response Plan, p. 10; State Plan,. p. 20; Tr. 10,746-

47 (Shiffer).

2/ In the case of the California Department of Forestry
("CDF"), however, PGGE and CDF are now negotiating for CDF
to provide the primary offsite assistance at the plant in
case of fire. The previous PGGE/CDF agreement was
rescinded, because PGRE had not provided adequate training
to CDF. personnel and because adequate prefire planning had
not been accomplished. At present, therefore, there is no
CDF agreement with PGRE. Paulus at 2-4. In addition, the
State Department of Parks and Recreation has the lead role
in. emergency preparedness for Montana de Oro State Park.
This preparedness for the State Park is not, pursuant to the
State emergency plan. County Response Plan, p. 18; County
Evacuation Plan, p. 6. No evidence was offered at the hear-
ing by either PGGE or the Staff to attempt to demonstrate
that the State Park is prepared for emergency response
action.,



I



All participants in this proceeding agree that, the PGGE,

State, and local emergency response plans do not comply with the

NRC's current emergency preparedness regulations in 10 C.F.R.

Part 50. See, e.cC., Joint Intervenors'xhibit 111; Sears at 4;

NRC Staff Exhibit 23, p. III-3; PGSE 'Proposed Findings of Fact

and Conclusions of Law, June 1, 1981, pp. 6-7 ( "PGGE Proposed

~ Findings" ); Tr. 10,615 (Shiffer); 11,056 (Buckley); 11,062

(Sears). Indeed, in the case of local emergency preparedness,

San Luis Obispo County is not even scheduled to consider the

adoption of a plan designed to comply with these regulations

until December 1981. Tr. 10,921 (Jorgensen).

From the date that PGEE filed its request for licenses to

load fuel and to conduct low power= operation,. the Governor has

strenuously pointed out that, there is absolutely no local emer-

gency preparedness. The Governor has thus believed, and still
continues to believe, that the most forthright action for this
Board would be to deal with PGSE's license requests on a purely

legal basis by summarily denying PGEE's requests. Accordingly,

the Governor submits again that this Board should now (1) find
that there is in fact no local emer enc re aredness, and (2)

the conclusion that the NRC's regulations are not satisfied. If
the Board chooses this preferred course, the remainder of this
Brief is'nnecessary. If the Board does not choose this course,

the remainder of this Brief"is necessary only to show conclusive-

ly, on the evidence of record, that there are numerous factual
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deficiencies in the emergency planning and preparedness for
Diablo Canyon that mandate denial of the licenses requested by

PG&E

1. For Licenses To Load Fuel And To 0 crate At Low
Power, PG&E Must Demonstrate That Necessa
Onsite And Offsite Emer en Pre aredness Exists.

Notwithstanding the absence of emergency preparedness that

complies with 10 C.F.R. Part 50, PG&E and the Staff argue that
low power operation of Diablo Canyon can be authorized by this
Board. Thus, PG&E and the Staff request that PG&E be granted an

requirements of Sections 50..33(g) and 50.47(a) and (b). Signifi-
cantly, the PG&E witnesses testified that an exemption should be

granted from the requirement in Section 50.33(g) of a 10 mile

plume exposure emergency planning zone ("EPZ") and a 50 mile

ingestion exposure EPZ. Indeed, these witnesses supported the

need for emergency planning only onsite and in the low o ulation
zone (nLPZ"), i.e., the area within 8 miles of the facility.
E.cC., Brunet at 21; Ehiffer at 37, 41; Tr. 10,838 (Ehiffer);
10,856-57 (Brunot).— PG&E did not demonstrate, however, that3/

3/ PG&E's Proposed Findings are internally inconsistent with
respect to what PG&E is requesting from the Board. At page
8, PG&E states that it "relies on the provisions of 10
C.F.R. 50.47(c)(1) that permit an applicant an opportunity
to demonstrate..." that PG&E is entitled to an exemption
from the planning standards of Section 50.47(b). At page
33, however, PG&E states, "it is unnecessary for PG&E to
seek exemptions from the planning standards." PG&E's obvi-
ous confusion over what it wants from the Board has required
the Governor in this Brief to address both of PG&E's posi-
tions. Thus, this Brief demonstrates: (1) that PG&E indeed
must comply with all of the planning standards of Section

(continued)

-4-
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the consequences of a severe radiological release during low

power operation would extend no farther than 6 miles from the

plant.
The Staff takes an extremist position that exceeds even that

of PGSE. Thus, the Staff argues basically that "there is vir-
tually no need for a qualified emergency plan.," Lauben at 9.

Indeed, the Staff announced unabashedly at the hearing that it
was not even attempting to demonstrate compliance with Section

50.47.. Tr.. 11,029 (Staff counsel) One Staff witness even went

so far as to testify that Diablo Canyon should be operated at low

power if the PGSE, State, and local plans satisfy the NRC's ~re-

TMI emergency planning standards in the old Appendix E. Tr.

11,061-62 (Sears). Of course, it was an emergency plan that had

been developed under those very standards and had been approved

by the same Mr. Sears who appeared for the Staff in this proceed-

ing that was so dramatically discredited by the TMI accident.

Tr. 11,093 (Sears).

The Staff's extremist position is thoroughly unreasonable,

and the adoption of the Staff's position would clearly be incon-

sistent with this Board's prior rulings, the Commission's mandate

in Part 50, and the major lessons of TMI. First, the law.is

ments, PGSE must satisfy the legal burden of proof imposed
on PGGE by Section 50.47(c) (1); and (3) that PG6E has not
sustained that burden and, therefore, is not entitled to any
exemption from the requirements of Section 50.47(b) .. PGSE
has the burden of proof under Section 2.732. Settled NRC
law requires that PGSE sustain that burden of proof with a
"preponderance of the evidence." See, e.cC., Consolidated
Edison Co. of New York (Indian Point Nuclear Generating
Station, Unit 3 , CCH Nuc. Reg. Rptr. %30,027 (NRC 1975).





clear that emergency plans and preparedness for low power opera-

tion of Diablo Canyon must comply with Section 50.47(a) and (b).

The Board correctly recognized this indisputable fact when't

stated at the outset of the hearing:

We'e guided by the Regulations,''as you gentlemen know:
Part 50-57 ]sic, 50-473, Appendix E to Part 50 and the
implementing document, NUREG-0654. Tr. 10,578
(Bright, J.)

The only possible escape for PGEE from these regulations would be

under Section 50.47(c)(l), which gives PGSE "an opportunity to
demonstrate" why it should be entitled to an exemption from a

specific requirement of Section 50.47(b). The Board explicitly
recognized that this provision applied to PGRE's request for a

low power operating license. Thus, Judge Kline stated:

If there are any of the sixteen points listed in NUREG-
0654 for which an exemption is sought under 50-47C, we
would like to know the reasons you have for believing
that one or another of'hose points do not apply for
low power testings. Tr. 10578-79.

Second, the'essons of TMI on the woeful state of emergency

preparedness and on the need for genuine applicant and local

capabilities to respond to a radiological emergency simply dis-
credit the Staff's position. The Staff's view that an accident

and release of radioactivity during low power operation are vir-
tually "incredible" was rejected as unrealistic thinking by the

Kemeny Commission, which stated that one must "assume that
an accident, may occur and be prepared for response to the result-
ing emergency.." Report of'he President's Commission on the





Accident at Three Mile Island, p. 17.— Indeed, the NRC's
t

emergency preparedness regulations are premised on the assumption

that. a severe radiological release will occur. Thus,. when the

Staff and PGGE argue against that assumption, they are in fact

challenging the regulation and rejecting the applicable.law.

Finally, the evidence adduced at the hearing demonstrates

that both onsite and offsite emergency preparedness are necessary

during low power operation. Indeed, even PGEE presented testi-
mony that shows the need for emergency preparedness to a distance

of 6 miles. Significantly, Mr. Lauben, the only'taff witness to

testify concerning emergency preparedness zones, admitted that he

was not competent to provide an opinion on the appropriate size

of such zones at low power or otherwise. Tr. 11,140-42 (Lauben).

2. There Has Been No Demonstration Of Either Onsite
Or Offszte Emer en Pre aredness.

There are numerous deficiencies in PGSE's onsite emergency

preparedness. Many are documented by PGBE's own admissions in

Joint Intervenors'xhibit 111, and others -- such as the

unexplainable failure of both PGEE and the Staff to consider an

I

power operation -- were disclosed at the hearing. These defi-
ciencies now preclude the grant of the requested licenses,

because there is no conceivable legal or factual basis for any

4/ The Board took official notice of the Kemeny Report and the
Rogovin Report. Tr. 11,269, 11,339.





argument that could exempt onsite preparedness from the planning

standards of Section 50.47(b) and NUREG-0654.

With respect to offsite emergency preparedness, the evidence

demonstrates conclusively that there is absolutely no local emer-

enc re aredness:

(a) The Staff's witness relied on, indeed hid behind, a so-

called FEMA "finding" to conclude in his prepared testimony that

offsite preparedness at Diablo Canyon is adequate. Sears at 6.

Later, the witness admitted that. there is in fact no specific

FEMA "finding," and that he also had no personal knowledge re-

lating to this "finding." Tr.. 11,016, 11,069-71, 11,270-71

(Sears). Importantly, the witness never testified that adequate

sum, the Staff's case on local preparedness is a simple plea for
this Board to conclude that the emperor is wearing a handsome set

of clothes. But, plain reality tells us that just as the emperor

had on no clothes, so it is that there is no local emergency

preparedness.

(b) PGSE relied solely on the surprise rebuttal testimony

of the County Sheriff to fashion the appearance of some extent of

did not reach the question of preparedness. Zt was obvious at

the hearing that the Sheriff was called at the eleventh hour to

attempt to salvage the case that PG&E and the Staff had so

thoroughly lost on the local preparedness issue. However, the

Sheriff's testimony actually hurt PGSE and the Staff. First, the

Sheriff has only an out-of-date 1977 paper "plan." Tr.. 11,323-24
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(Whiting) . Second, this "plan"'as never been comprehensively

practiced. Third and most significant, this "plan," even if
updated, deals only with the sin le sub 'ect of evacuation, thus

leaving. unconsidered, both on paper and in fact, all of the other

major actions required in the event of an emergency. See Board

Exhibit 5. Finally, the Sheriff's out-of-date "plan" has not

been integrated into County planning, and the County's Director

of Emergency Services, who is the person responsible for County

emergency preparedness, has never even heard of the Sheriff's
"plan." Tr. 10,973-74 (Jorgensen).

(c), Governor Brown's witnesses demonstrated conclusively

that. there is in fact no local emergency preparedness today and

that there will be. no such preparedness until at least December,

1981. The County plans in existence now are only "paper plans"

of mere historical interest. These plans have never been im le-
mented and never will be im lemented. The County plans were

'raftedbefore TMI. But, when the TMI accident occurred and the

glaring shortcomings of local emergency preparedness were re-

vealed, the County sensibly decided to drop pursuit of these

plans in favor of developing a new local plan that could profit
P

from the lessons of TMI and the new NRC regulations. The new
V

County plan will not be adopted and ready for implementation

until. at least December 1981.. Both PGEE and the Staff have known

all along that this is the case. Jorgensen at 1-2; Tr. 10,917-21

(Jorgensen).
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Clearly, the evidence requires this Board to find that there

is neither adequate onsite nor adequate offsite emergency plan-

ning and preparedness at Diablo Canyon. This, of .course, means

that the Board must ~den PGBE the fuel loading and low power

testing licenses that PG&E has requested. The Board should have

no reluctance to reach this decision, because PG&E's application

for a low power test license was premature from the start.
Though PG&E may not like the fact that its requests for licenses

must be denied, and though the Staff may share PG&E's dissatis-

faction, the simple fact is that PG&E and the Staff took the

'emergency prepared'ness issue lightly until October 1980. It was

at that time that they finally realized that there was, in fact,
absolutely no local emergency preparedness at Diablo Canyon.

Now, the local emergency planning process is properly underway,

and a plan is being developed for adoption by the County in
December of this year. The hard truth is for PG&E and the Staff
to recognize now that Diablo Canyon cannot be operated until
sometime after that plan is adopted and satisfactorily implement-

ed. This, simply stated, is what the law means when it mandates

the NRC to protect the public health and safety.

B. The Le al Standard Governin A royal of
Emer enc Pre aredness for Low Power
0 eration is 10 C.F.R. 50.47.

The evidence of'ecord does not permit this Board to find
e

that emergency planning and preparedness for Diablo Canyon comply

with Sections 50.47(a) and (b). Indeed, all parties agree that
such compliance "does not exist.. Accordingly, this Board could

-10-
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authorize issuance of a low power operating license for Diablo

Canyon only if the Board were to find that PGGE has "demon-

strated" with evidence that. there is justification for PGGE to

receive an exemption from the 16 mandatory planning standards of

Section 50.47(b).. The sole basis for such an exemption is
Section 50.47(c)(l), which provides:

Failure to meet the standards set forth in paragraph
(b) of this subsection may result in the Commission
declining to issue an Operating License; however, the

"applicant will have an opportunity to demonstrate to
the satisfaction of the Commission that deficiencies in
the plans are not significant for the plant in ques-
tion, that adequate interim compensating actions have
been or will be taken promptly, or that. there are other
compelling reasons to permit plant operation.
(emphasis supplied).

The only language of Section 50.47(c)(l) that could possibly

be relevant in this proceeding is that which gives PGSE "an

opportunity to demonstrate to the satisfaction of the Commission

that deficiencies in the plans are not significant for the plant
It is long-settled NRC law that there is an eviden-

tiary burden on PGGE to prove its case for any such exemption by

a prep"onderance of the evidence." See, e.cC., Consolidated

Edison Co. of New York (Indian Point Nuclear Generating Station,

Unit 3), CCH Nuc. Reg. Rptr. %30,027 (NRC 1975); Duke Power Co.

(Catawba Nuclear Stations, Units 1 and 2), ALAB-355, CCH Nuc.

Reg.- Rptr.. %30,116 (1976);'Consumers Power Co., (Midland Plant,

PGGE has not demonstrated any "interim compensating actions"
or "compelling reasons" for allowing Diablo Canyon to

'operate.. Rather, its sole position is that the admitted.
deficiences in onsite and offsite preparedness "are not
significant'" See PGEE Proposed Findings, pp. 16-18. The
evidence of record reveals PGSE's position to be both
unsupported and unsupportable.
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Units 1 and 2), ALAB 315, 3 N.R.C. 101 (1976). The magnitude of

this burden is'nfluenced by the gravity of the matter in con-

troversy. Vir inia Electric and Power Co. (North Anna Power

Station, Units 1-4), ALAB-256, 1 NRC 10 ~ (1975). Zn this pro-

ceeding, where the matter in controver'sy is the readiness of

effective emergency response action to protect public health and

safety, PGEE has the burden of making the most conclusive showing
'C

for an exemption from the regulations.

The TMI experience and the Kemeny and Rogovin Reports each

demonstrated the pressing need for actual emergency preparedness,

which the Commission itself embraced in its adoption of the new

Section 50.47. The need for actual preparedness is particularly
acute at Diablo Canyon for the further reason that the plant was

inadvertently sited less than three miles from the Hosgri Fault,

analyses that are less conservative than would normally be used.

See Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power

Plant, Units 1 and 2), ALAB-519, CCH Nuc. Reg. Rptr. %30,357

(1979).

Although PGGE expressly relies on Section 50.47(c)(1) for
affirmative relief,— PGRE nevertheless ignores the very evi-6/

dentiary requirements that are explicitly imposed upon it by that
regulation. Thus, rather than "demonstratin ," or even attempt-

ing to demonstrate, that the admitted deficiencies are not sig-

nificant, PGSE has taken a lesser course which is both legally

6/ PGSE Proposed Findings, p. 8.

-12-
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and factually unsound. PG8E has thus, in effect, simply declared

to the Board that, the law of the case will.not apply to PGSE, and

that, instead, the language of a Staff paper to the Commission,

"SECY-81-188 - Emergency Preparedness," can be stretched and

twisted enough to make it "unnecessary for PGEE to seek. exemp-

tions from the [NUREG-0654] planning standards." PGSE Proposed

Findings, p. 33. PGSE then declares, "La)11 that is required is

for PGGE to demonstrate reasonable com liance with those stan-

dards which are,reasonabl related to low power testing." Id..

(emphasis supplied). PGRE's self-serving declarations have no

place in this proceeding, which is governed by the rule of law.

Indeed, PGGE's declarations are repugnant to both the Congres-

sional statute that mandated upgraded NRC emergency planning and

preparedness requirements and the plain meaning of Section

50.47(c)(1).
There are no principles or criteria in Part 50 that esta-

blish the "reasonable compliance" and "reasonably related"

notions that PGSE has chosen to divine for its convenience in
order to escape the strictures of Section 50.47. The law,

instead, is clear: there are fixed standards in Section

50.47(c)(1) for the grant of an exemption; there is a burden on

PGSE to demonstrate by a re onderance of evidence that an exemp-

tion is warranted; and there is a mandate for this Board to deny

PGEE's requested licenses unless the letter and spirit of the law

are met. See Vermont Yankee Nuclear Power Cor oration (Vermont

Yankee Nuclear Power Station), ALAB-138 (1973) ("reactors may not

be licensed unless they comply with all applicable standards").

-13-





The serious emergency planning requirements of Part 50 leave no

room for PGRE to fashion for its own purposes loose and meaning-

less regulatory notions that re-write the language of the Commis-

sion's regulations and ignore the intention of Congress and the

Commission.

Even putting aside for the moment the extravagant unsound-

ness of PGSE's argument, PGGE has compounded its error by mis-

characterizing the legal and procedural effect of SECY-81-188.

This Staff paper, which the Commission approved, merely confirms

that the flexibilit of Section 50.47(c) (1) may be available in
low power proceedings to relieve an applicant, if the re uisite
showin b the a licant is made, from compliance with all of the

emergency planning requirements. of Section 50.47(b). There is no

basis to suggest that the SECY paper changes or amends Section
i l
50.47. As a legal matter, it clearly could not. The reason, of

could be changed by the Commission only pursuant to the mandatory

notice and comment requirements of the Administrative Procedure

Act and the Atomic Energy Act that, govern rulemaking" Regula-

tions cannot be changed or promulgated by Staff papers, even if
the Commission approves the papers. Zn short, the SECY paper, to

whatever extent it could even be deemed relevant in this proceed-

ing, is entirely consistent. with this Board's 'opening statement

at the hearing: if PGKE seeks an exemption from the NRC's

emergency planning and preparedness requirements, PGRE must

-14-
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"demonstrate" under Section 50.47(c)(1) why such relief is

warranted.0

Given the compelling evidence of record in this proceeding,

there are no circumstances under which this Board could lawfully

exempt PGSE from the requirements of Sections 50.47(a) and (b).,

The reasons are manifest in the testimony and exhibits and in the

NRC's regulations.

C. PGRE And The Staff Attem t To Evade
The Le al Standard of 10 C.F.R. 50.47.

PGRE and the Staff, doubtless mindful of the woeful state of

emergency preparedness at Diablo Canyon, attempt to evade the

legal standard of Section 50.47 and, particularly, the planning

standards of Section 50.47(b), by arguing that the "risk" of an

accident during low power operation is too small to justify
extensive emergency preparedness. Given the Kemeny Commission's

emphatic call for a change in the "attitude" of the NRC Staff in
approaching questions of risk and safety, it is at the very least

incongruous for the Staff to so boldly rejuvenate this pre-TMI

type of argument.

7/ The SECY paper, was brought to the attention of this Board
and the parties in a curious manner. Although it was
"approved" by the NRC on April 22, 1981, Staff Counsel did
not advise the Board or other participants of the paper
until May 21, 1981, the third day of the hearing and well
after the Board had stated that Section 50.47 provided the
applicable legal standard. See Tr. 10,951.. If this paper
were, in fact, relevant, it certainly would seem that Staff
counsel would have wanted, and indeed been obligated, to
advise participants and the Board before the third -day of
the hearing.

-15-





The Staff's "low risk" argument does not pass muster., Not

only is it disingenuous, but this argument grossly misconstrues

the purposes of Section 50.47 and, as a legal matter, constitutes

an unlawful challenge to that regulation. Further, this "low

risk" argument is not persuasive on the merits, because the evi-

dence shows that the consequences of a severe accidental release

during low power operation would be substantial -- requiring com-

prehensive preparedness at least throughout the 6-mile LPZ and

probably much farther.

1. PGGE and the Staff Ar ue for a
Gross Mz.sconstructzon of the NRC's
Emer en Plannxn Re ulatxons.

PGRE and the Staff base their argument for an exemption

under Section 50.47(c)(1) on the premise that the "risk" pre-

sented by low power operation is much less than the "risk" of

full power operation. "Risk" is the product obtained by multi-

plying the probability of a release times the probability of the

consequences- Tr. 10,707-08 (Brunot); Lauben at 3. PG6E and the

Staff argue that the probability of a release at low power would

be reduced from the full power probability, and that the conse-

quences of any release would likewise be reduced due to the

smaller fission product inventory during low power operation.

Accordingly, PGRE and the Staff contend that a reduced level of

emergency preparedness, or even no emergency preparedness, would

be needed during low power operation.

This contention of PGEE and the Staff not only harkens back

to the Staff's pre-TMI thinking that was discredited by the 1979

-16-





accident, but it evokes visions of a. fantasyland in which acci-

dents do not happen and TMI did not occur. Reality is a sobering

contradiction of the argument-in-fantasy of the Staff'nd PGGE.

Indeed, the TMI accident compelled the NRC to adopt reality as

its perspective in promulgating emergency preparedness require-

ments., Thus, the. regulations do not make room for arguments by

the Staff or PGGE that an accidental release might not or should

not occur. The regulations, rather, are designed to prepare for

emergency planning and preparedness purposes, an accidental

release can and in fact will occur. The release is thus the

fundamental "~iven" under the regulations. It is the first
princi.pie from which the development of an emergency plan, and

later the preparedness under that plan, are required.to commence.

The TMI accident taught this emergency preparedness prin-
ciple conclusively, and the Kemeny Commission underscored it with

'I

a forthright statement of "fundamental philosophy":

One must do everything possible to prevent accidents of
this seriousness, but at the same time assume that such
an accident ma occur and be re ared for res onse to
the resultin emer en . The fact that too many indi-
viduals and organizations were not aware of the dimen-
sions of serious accidents at nuclear power plants
accounts for a great deal of the lack of preparedness
and the poor quality of the response. Kemeny Report,
p. 17. (emphasis supplied).

Similarly, the- Senate Report that accompanied the 1980'RC Appro-

priations Act, the statute which directed the NRC to upgrade its
emergency planning and preparedness requirements, states:

In the wake of the accident at Three Mile Island, the
lo ic of low robabilit can no ion er be allowed to
ustif less than riorit treatment of emer enc
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re aredness. S. Rep. 97-176, 96th. Cong., 2d Sess. 27
1980 emphasis supplied) .

The regulations, of course, embrace the directives of the

Kemeny Commission and the Senate Committee. Thus, in NUREG-0654,

utilities and State and local governments are required to include

a wide range of accidents in their planning assumptions, up to

and including core melt sequences combined with a failure of con-

tainment isolation. See NUREG-0654, pp. 42, 1-3, 1-16 thru 1-19.

For example, one initiating condition for a General Emergency is
described as follows:

Small and large LOCA's with failure of ECCS to perform
leading to severe core degradation or melt in from min-
utes to hours .. Ultimate failure of containment. likel
for melt se uences. Several hours likely to be avail-
able to complete protective actions unless containment
is not isolated). NUREG-0654, p. 1-18 (emphasis
supplied).

Therefore, under the NRC's regulations, PG&E and the Staff
must fir'st assume as a Civen that a severe accident and release

will occur -- one including core melt and failure of containment

isolation.-l Then, based on the given accidental release, PG&E

8/ The NUREG-0654 planning guidance cannot be avoided by the
argument that, a severe accident, at, low power is physically
impossible. Indeed, PG&E and the Staff do not so assert and
there were numerous references to serious accidents that
could, in. fact, occur. E.c(., Tr. 11,259 (Sears) (fuel
melting); Sears at 4 (credible LOCA); Lauben at 4-7.
Rather, the "low risk" argument of the Staff and PG&E is
premised on the notion that at low power there will be
reduced fission product inventory and additional time to
take corrective action to head off'he course of an-accident
which is actually occurring. See Brunot at 6;- Lauben at 2,
3, 6-7; NRC Staff Ex.. 21, p. 2. This "additional time"
argument., however, rests on an invalid assumption -- that
operators will recognize a serious accident sequence and
will systematically take correct mitigating steps. TMI
should have dislodged such blind confidence in

operators'bilityto diagnose quickly and accurately, because even two
(continued)
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and the Staff, if they seek to demonstrate the basis for a Sec-

tion 50.47(c) (1) exemption that reduces the 10 and 50 mile EPZs

or avoids other Part 50 requirements, must demonstrate that the

emergency preparedness,.

Neither the Staff nor PGGE has demonstrated that the conse-

~uences of a severe accidental release at low power justify any

reduced emergency preparedness. Presumably, those parties chose

not to do so as a. matter of trial strategy. But, whatever their
motive, the plain fact is that the Staff and PGEE have left the

record bare on the critical issue of what consequences would

follow a severe accident during low power operation. The 3.egal

effect of this, of course, is that without knowing the conse-

quences of such an accident, this Board cannot evaluate any

requested exemption from the requirements of Section 50.47.

Nevertheless, there is enough evidence in the record to show

that the consequences of a severe accidental release during low

power operation would be serious. Por example, PGGE's Dr. Brunot

described the fission product inventory that would be created in
merely one month of 5 percent power operation. Brunot at- 4-6 and

Table I.— Dr. Brunot also testified that the prompt health

days after that accident there was still uncertainty
regarding the precise corrective actions which were
appropriate. See Rogovin Rpt., pp. 77-83.

9/ There was testimony which indicated that the Diablo Canyon
test program would last only about 20 days and would not
exceed 4 percent power. Tr. 10,726-27 (Shiffer). However,
the requested license explicitly is for authorization to
operate at 5 percent power for a full year and the PGSE
panel agreed that it could not. guarantee that the 5 percent
level would not be reached. Tr. 10,640-41 (Brunot); 10,728

(continued)
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effects of a radiological emergency would result primarily from

thyroid and whole body exposure.. Tr. 10,620 (Brunot). The

radionuclides with significant contributions to these exposures

are listed in NUREG-0654 and are set forth in Table 1. This

Table demonstrates clearly that the zadionuclide inventories from

onl one month of low ower o eration, even thou h less than full
ower inventories, —are still extremel lar e.

'
.
~

' '* ~,
granted to PGSE, would restrict PGRE to 20 days of operation
or a power level less than 5 percent. Thus, this Board, in
accordance with the terms of PGGE's license request, the
Staff's review of that request, and conservative licensing
assumptions, must base its conclusions on 5 percent power
operation for a full year, unless it is stipulated otherwise
by the participants in this proceeding. At any rate, the
extremely large fission product inventories described by Dr.
Brunot in his Table 1 would be very little reduced even if
only 10 or 20 days of 5 percent operation are assumed to
occur. Tr., 10,889 (Brunot).

10/ Dr. Brunot stated in his direct testimony that there is a
risk reduction factor of 20 to 40 for low power operation
due to reduced fission product inventories.. Brunot at 6.
However, on cross-examination, Dr. Brunot agreed that a
factor of 20 is a more appropriate reduction factor- when one
concentrates on radionuclides contributing to prompt health
effects. Tr. 10,621-23 (Brunot). Xt is, of course, these
prompt health effects which rapid emergency response and
preparedness are designed to protect against.
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TABLE 1

ll ~,,ll Whole Cnries after f mo.

I -131

I-132

I-133

I -134

I -135

.Te -132

Xe -133

Cs -134

Kr-88

Cs -137

X

X

X

X

X

X

4, 500, 000

7,100,000

9.400,000

11,600,000

9,100,000

7,000,000

9,200,000

9,700,000

4,200,000

21,000,000

Any accident which resulted in the release of a significant

portion of the inventories described above clearly would require

extensive emer en re aredness. Indeed, since the total iodine

release from TMI-2 was estimated to be only 13-17 curies (Kemeny

Report, p. 31), even the release of an extremely small. fraction

of the low power fission product inventory at Diablo Canyon would

far exceed the total TMI-2 iodine releases and trigger a need for
extensive emergency response.—13/

~11 NUREG -0654, p. 18.

12/ Brunot, Table I; Tr. 10,705-06 (Brunot).

13/ Indeed, the NRC indicated recently that the possession of aslittle as 3.3 curies of I-131 constitutes a sufficient
amount to be "of potential significant concern in the event
of a major accident . . . ." 46 Fed. Re<em 29714 (June 3,
1981)., The I-131 inventory after one month of low power

(continued)

-21-





Notwithstanding these hard data, PGSE's witnesses have

testified that the consequences of a low power accident would not

be particularly significant. For example, Dr. Brunot presented

the "consequences" of accidents at both full power and low power,

concluding in each instance that regulatory limits would not, be

exceeded within the 6-mile LPZ. 'runot at 11-13. Mr. Shiffer

presented similar testimony. Shiffer at 36. However, neither

Dr. Brunot nor Mr. Shiffer considered an accident sequence in-
volving core melt and containment failure or some other sequence

of events involving significant containment leakage. Rather,

both PGSE witnesses used desi n basis values for containment

leaka e, thereb causin the redicted offsite ex osures to

(Shiffer). This choice of design basis values was erroneous,

because, as noted earlier, the explicit requirement of NUREG-0654

is for PGSE to assume a serious accidental release involving even

core melt and containment failure. NUREG-0654, pp. 1-16 thru

1-19. Indeed, if it were correct to use design basis values,

then in all cases -- including even full ower -- the calcula-

tions would show that all releases would be within safety

limits. This would lead to the absurd conclusion that no emer-

gency preparedness is necessary even during full power operation.

The Staff apparently has also used "design basis" assump-

tions in its analyses, since it issued the following statement in
SER, Supp. 12: "If, during low-power operation, an accident were

operation of Diablo Canyon will be 4.5 million curies, or
more than one million times reater than the NRC's recentl
stated threshold level of concern.
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to occur, that would'elease a fraction of the small fission

product inventory that would have accumulated during testing,

offsite doses. would be insi nificant and onl minimal rotective

actions would be 're uired." NRC Staff Ex. 23, p., III-3 (emphasis

supplied). This statement cannot, be .accepted, just as PGSE's

"design basis" low power "consequence" analysis cannot be

accepted. Indeed, the errors and distortions by PGGE and the

Staff may be demonstrated by referring to PGRE's own FSAR.

At low power, the I-131 inventory after one month of

operation would, be 4.5 million curiae. See Table I, ~su ra. If
only one ~ercent of that inventory were released t,he exposures

would be huge. Indeed, extrapolating projected exposures from

PGSE's FSAR (Tables 11.1-4, 15.5-12, 15.5-14) and using the same

methodology as Dr. Brunot (Brunot at 11-12), the resulting two

hour doses at the site and LPK boundaries would be 12,211 rem and

492 rem, respectively. These exposures substantially exceed the

10 C.F.R. Part 100 limits.— Even if only one tenth of one

~ercent of the low power fission product inventory were released,

the 2 hour thyroid doses at the site and LPZ boundaries are

substantial -- 1,220 rems and 49 rems. For a summary of these

data, refer to Attachment 1 to this Brief.,

In sum,. the evidence demonstrates that there would be a

large inventory of fission products available for release from

l4/ The Part 100 limits for thyroid exposure are:

Site Boundary - 2 hours 300 rem

LPZ' 30 days 300 rem
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Diablo Canyon in a severe accident during low power operation.

The regulations require PGkE to postulate the release of a sub-

stantial portion of this inventory. Such a postulated release

clearly would pose serious offsite dangers to public health and

safety. The evidence does not suppor't any finding that. the con-
e

sequences of such a release would be minimal, and the "evidence"

of PGSE, improperly based on "design basis" values, must be

entirely disregarded by this Board. — Thus, the evidence doesis/
not justify an exemption from the emergency planning and pre-

paredness requirements of Section 50.,47(b).

2. PGGE And The Staff Xlle all Challen e
The NRC's Re ulations b Ar uin For An
Exem tion From Section 50.47 On The Basis
of Low Probabilit Of An Accident.

In order to evade 'the serious (implications of the
indis-'utably

large fission product inventory at Diablo Canyon during

low power operation, the Staff and PGSE have argued that there is
low "probability" of an accident during low power operation.

This "logic of low probability," which the Senate Report accom-

panying the statute mandating upgraded NRC emergency preparedness

requirements criticized as outdated, is the alleged "proof" that
reduced preparedness is warranted during low power operation of

15/ PGRE's witnesses testified at length regarding their belief
that PGEE had satisfied the NUREG-0654 standards for low
power purposes. See Tr. 10,823-89. This entire testimony,
however, is admittedly premised on the correctness of Dr.
Brunot's design basis values for potential "consequences."
Tr.. 10,852 (PG&E Counsel). Since Dr. Brunot's values are
clearly invalid, the entire PGSE testimony in this regard
must be disregarded.
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Diablo Canyon. Thus, Mr. Lauben testified that the "risk" at low

power is a factor of 400 to 1,500 less than full power, although

he admitted that his reduction factors were not precise determin-

ations. Lauben at 3-4; Tr. 11,127 (Lauben). This reduction

factor is due almost entirely to Mr. 'Lauben's logic of low prob-

ability, because the low power fission product inventory is only

a factor of 20 below the full power inventory. Tr. 10,623

(Brunot). Dr. Brunot also testified that the "probability" of a

low power accident was small. Dr. Brunot, like Mr. Lauben,

stated that his risk reduction factors were not precise detexmin-

ations. Brunot at 9; Tr. 10,626, 10,631 (Brunot).

The attempts of the Staff and PGRE to justify an exemption

from Section 50.47 on the logic of the alleged low probability of
an aces.dent must be rejected as a matter of law.— The NRC s16/ I

emergency preparedness regulations are premised on the fact that
a severe accidental release is assumed to ha en. The release is
thus a ~iven. PGSE and the Staff have the "opportunity" under

Section 50.47(c) (1) to "demonstrate to the satisfaction of the

16/ PGGE also attempts to justify low power operation on the
basis of a small population around Diablo Canyon that would
be affected by a release, asserting that the "population"
within five miles of the plant is only 16 persons. Brunot
at 15., This argument is, of course, legally irrelevant,
since adequate preparedness must be in place to protect even
one person. Tr. 11,253 (Sears). However, PGGE's low popu-
lation argument is seriously misleading. There may be 1,000
PG&E and construction personnel onsite who would require
protection. Tr. 10,811 (Shiffer).. Further, there may be
between 1,500 and 5,000 persons in Montana de Oro State Park
and an undisclosed number of agricultural workers, all
within 5 miles of Diablo Canyon. Tr. 10,807-08 (Shiffer).
Thus, there is a large and significant population which may
be affected by a Diablo Canyon accident.
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be sufficiently severe to require full compliance with Part 50,

including the 10 and 50 mile EPK's. But, the have not done

that, nor even. attempted it. Thus, PGGE has failed to satisfy
Section 50e47(c)(1.) and to prove by the required preponderance of

the evidence that an exemption from the regulation is warranted.

instead of taking a straightforward approach to the eviden-

tiary requirements of'he regulations, PGSE and the Staff have

sought an exemption by arguing that an accident at low power will
not occur. However, in making this argument, PGEE and the Staf f
have in substance im ermissibl challen ed a re lation, contrary

to the provisions of Section 2.758. The effect of the Section

2.758 preclusion was addressed in Vermont Yankee Nuclear Power

~Cor . (Vermont Yankee Nuclear Power Station), ALAB-13S (1973),

where the Staff had argued that the low robabilit of a loss of
coolant accident during the brief time that would be required to

qualify the ECCS against applicable acceptance criteria justified
continued operation of the facility., The Appeal Board sharply

rejected the Staff's argument. The Board stated that "once a

regulation is adopted, the standards it embodies re resent the

Commission's definition of what is re uired to rotect the ublic

health and safet ." (emphasis supplied). The mandate of Vermont

Yankee controls here, where the Staff and PGGE have attempted to
make an argument through a procedural approach that the Commis-

sion long ago laid to rest. As the Appeal Board stated in
Vermont Yankee, the Staff and PGRE argument here constitutes "an

indirect challen e to the a licable criteria, in that it would
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permit licensing of a non-complying reactor." (emphasis

supplied).

ln the instant. proceeding, Section 50.47 clearly mandates

that PGSE assume that a severe accidental release will occur, and
l

that PGGE and the Staff demonstrate the sufficie'ncy of the onsite

and offsite response to the predicted consequences of that.

release. To allow PGRE arid the Staff to evade the Commission's

requirements on the basis of alleged "low probability" would be

to permit a challenge to the essence -- i.e., the "given" acci-

dent -- of Section 50.47. Accordingly, absent the essential

analysis that would be necessary for PGEE to "demonstrate" that

preparedness, no Section 50.47(c)(l) exemption may be even

considered, let, alone approved, by this Board.
l

3. The PGSE And Staff "Risk" Ar uments
Actuall Demonstrate The Need For
Extensive Offsite Emer en Pre aredness.

The Governor has shown above that the "risk" reduction argu-

ments of PGSE and the Staff cannot be used to justify reduced

levels- of emergency preparedness at Diablo Canyon during low

power operation. Assuming, however, for the sake of argument

only, that it could lawfully be concluded that reduced levels of
preparedness were justified, there would still be a need for sub-

stantial onsite and offsite preparedness.

Indeed,, even PGGE's witnesses did not dispute that. offsite
preparedness is required during low power operation of Diablo
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Canyon. For example, Dr. Brunot testified that offsite prepared-

ness is necessary, but instead of the 10 and 50 mile plume and

ingestion EPZ's specified in Section 50.33, Dr. Brunot supported

planning to a distance of 6 miles (the LPZ). Brunot at 21; Tr.

10,856-57 (Brunot). Mr. Shiffer reached the same conclusion: "a

6-mile plume exposure emergency planning zone for Diablo Canyon

is more than adequate for low power testing." Shiffer at 37, 41.

During examination by his own counsel, Mr. Shiffer confirmed that

(Shiffer) .. See also Tr 1.0,552 (PGSE Counsel) .

The Staff, on the other hand, argues that virtually no

emergency preparedness beyond the Diablo Canyon site boundary is
required at low power. Lauben at 9. This Staff position should

be flatly rejected.

First, the Staff concluded that the "risk" from operation of

Diablo Canyon at low power is a factor of 400 to 1,500 less than

the risk of full power operation. Lauben at 3 -4. These risk
reduction factors are grossly overstated. Mr. Lauben compared

the "risk" of low power operation for Diablo Canyon for 10 or 20

~da s with the "risk" of full power operation of Diablo Canyon for
30 or 40 ~ears. Tr. 11,005, 11,121-22 (Lauben) . The relevant

comparison, instead, as done by Dr. Brunot in his testimony and

time periods, because obviously no one knows when an accident may

occur. See Brunot at 6 and Table I. Further, unlike Dr. Bruno't,

Mr., Lauben included no risk increase factors in his "analysis,"
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thus further leading to an exaggerated risk reduction

conclusion.—17/

Second, the Staff's risk reduction factors for Diablo Canyon

must be disregarded'ecause they are not based on reliable data.

Rather, they are built upon a series of extrapolations and

assumptions, none of which has been analyzed for Diablo Canyon.

The Staff began with the risk analyses of WASH-1400, even though

the NRC has withdrawn its endorsement of that study. Tr. 11,096,

11,10l (Lauben); see Tr. 10,720-21 (Brunot). WASH-1400 was then

extrapolated for the Zion and Indian Point plants-. For. Diablo

Canyon, WASH-1400 and the Zion/Indian Point analyses were extrap-

olated again. Tr. 11,006-09, 11,096-97 (Lauben). In this tor-
tuous process, the Staff further assumed that. the dominant PWR

accident sequences from the WASH-1400 extrapolations would apply

to Diablo Canyon and that the dominant accident sequences would

be the same at full power and low power. Tr. 11,006, 11,098,

11,132, 11,135 (Lauben). There is no basis in the record, how-

ever, to document that the Staff's assumptions and extrapolations

are accurate and valid for Diablo Canyon. — Rather, the Staff18/

~17 Dr. Brunot's analysis included risk increase factors for
break-in failures, plant modifications, emergency planning
arrangements, and uncertainties in performance parameters
for components and systems. Brunot at 8; Tr. 10,736
(Brunot,). Mr. Lauben included no such factors, because he
alleged these were small and greatly outweighed by major
risk reduction factors. Tr. 11,108 (Lauben). Further, Mr.
Lauben apparently combined all risk increase factors..
However, risk increase and decrease factors are neither
additive nor multiplicative, since they apply to different
segments in an overall. risk analysis. Brunot at 9.

18/ For example, no event tree or fault tree analyses were per-
formed to demonstrate that the dominant accident sequences

(continued)
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has only presented unsupported conclusions. Absent a clear

description of the analyses that underlie the Staff's conclusions

and a demonstration that they are valid for Diablo Canyon, no

weight can lawfully be given to the Staff testimony.

Third, the Staff's relative risk,'comparison has no. probative

value for this proceeding. It is in fact meaningless here. Mr.

Lauben performed no analyses to determine the risk of Diablo

made clear that he had no o inion on the absolute risk of Diablo

Can on o eration at an ower level. Tr. 11,118-19, 11,121-22

(Lauben). Therefore, without knowing what the full power risk
's, it proves nothing for Mr. Lauben to state that the low power

risk is 400-lf500 times lower. Indeed, without an absolute risk
factor to'compare against, there is no conceivable rationale for
the Staff 's conclusion that the risk during low. power operation

of Diablo Canyon would be insignificant for purposes of emergency

planning and preparedness.

Fourth, as a purely legal matter, there is compelling reason

for this Board to accord no weight to Mr. Lauben's risk testi-
mony, because he lacks qualifications to testify concerning the

risk of low power operation. Mr. Lauben admitted that he is not

an expert in probabilistic risk assessment. Tr. 11,001

(Lauben).~ Thus, Governor Brown requested the Board to strike

at full power would also apply at low power. Tr.. 11,135
(Lauben).

19/ Mr. Lauben's lack of expertise in risk analyses became clear
during voir dire examination. For example, his statement of
qualifications xs devoid of any risk assessment experience..
Lauben at 11. He did not work on or review WASH-1400, which

(continued)
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most of Mr. Lauben's testimony due to his lack of qualifications.

Tr. 11,003-04; 11,105-06. The Board denied this request, stating

that Mr., Lauben appeared to be testifying regarding relative

risk, not probabilistic risk. Tr. 11,013, 11,106. Nevertheless,

Mr., Lauben later testified that his so-called "relative" risk

assessment involved so-called "instantaneous" risk analysis,

which he equated with robabilistic risk analyses such as WASH-

1400. Tr. 11,105, 11,052-53, 11,096 (Lauben). Thus, the

Staff's "expert" in fact testified and relied on the very prob-

abilistic risk assessment techniques that he candidly admitted he

was unqualified to perform. In retrospect, it- is clear that, this

Board erred in allowing Mr. Lauben's testimony to be admitted.

The Board should now give that testimony no weight..

Further, the Staff's conclusion that virtually no emergency

planning or preparedness is required at Diablo Canyon during low

power operation was later contradicted by Mr. Lauben's own testi-
~mon . Mr. Lauben testified that he is not an expert in modeling

the consequences of an accident and admitted that many factors

is a probabilistic analysis. Indeed, although he relied on
WASH-1400, he did not even know whether the WASH-1400 system
failures were means or medians. Although Zion and Indian
Point analyses were extrapolated for Diablo Canyon, Mr.
Lauben did not work on those studies either. Further, he has
never, prepared detailed fault tree or event tree analyses
such as are found in WASH-1400.. Tr. 11,000-01, 11,006-10,
11,098 (Lauben). Finally, while the Staff has a group
specializing in risk analyses, Mr. Lauben'is not a member of
that group. Tr. 11,118 (Lauben). In short, the Staff
simply presented an unqualified witness in this proceeding.

20/ Mr. Lauben's written testimony is replete with statements
regarding accident probabilities, making clear that his tes-
timony did concern probabilistic risk. See, e.cC., Lauben,
lines 47-59, 62-66, 70-72, 121-24, 156-62, 191, 202-06.
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might affect the consequences of, an accident during low power

operation. Tr.. 11,136-37 (Lauben).~ Moreover, Mr. Lauben

admitted that he is not qualified to discuss the appropriateness

of particular emergency planning zones for Diablo Canyon. Tr.

11,140-42 (Lauben). Clearly, then, Mr., Lauben's testimony pro-

vides no competent or probative evidence to support the Staff

position that offsite preparedness is unnecessary at Diablo

Canyon. Even if the Staff had presented competent evidence of a

risk reduction factor of 400-1,500 at low power, the Staff failed

witness to demonstrate that this risk reduction means that the 10

and 50 mile EPZ's set forth in Part 50 should be reduced to the

site boundary during low power operation.

Finally, this Board must take notice that NUREG-0654 itself

ment Nor operation of Diablo Canyon at the low power level pro-

posed by PGRE. NUREG-0654 specifies 10 and 50 mile EPZ's as the

planning parameters for large power reactors. It then states:
These radii are applicable to light water nuclear power
plants, rated at 250 MWt or greater. The FEMA/NRC
Steering Committee has concluded that small water
cooled power reactors (less than 250 MWt) and the Fort
St. Vrain gas cooled reactor may use a plume exposure
emergency planning zone of about 5 miles in radius and
an. ingestion pathway emergency planning zone of about
30 miles in radius.. In. addition, the requirements for
the alerting and notification system (Appendix 3) will
be scaled on a case-by-case basis. This conclusion is
based on the lower potential hazard from these facil-
ities, (lower radionuclide inventory and longer times to

~21 Dr. Brunot testified that 25 or 30 factors may affect the
exposures resulting from a low power accident. Tr. 10,741
(Brunot).
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release significant amounts of activity for many acci-
dent scenarios). The radionuclides considered in
planning should be the same as recommended in NUREG-
0396/EPA-520/1-78-016. NUREG-0654, p. 11, n.6.

Xt is undisputed that Diablo Canyon, at low power, will have a

thermal rating of about 170 MW. Tr. 11,137-38 (Lauben). Thus,

the plain conclusion from NUREG-0654 is that offsite lannin to

at least 5 and 30 miles is clearl re uired for Diablo Can on at

dence that Diablo Canyon has somewhat lower risk when operated at

170 MWt than a 170 MWt plant operating at full power, (Tr.. 11,292-

93 (Lauben)), -- and such a demonstration was not made in this
proceeding -'- there is no evidence that the risk reduction be-

tween Diablo Canyon at 170 MWt and a 170 MWt reactor at full
power is so great that the 5 and 30 mile EPZs specified in NUREG-

0654. should be reduced to zero. Indeed, Mr. Lauben testified
that he was not uglified to comment on whether the 5 and 30 mile

EPZs specified in NUREG-0654 are appropriate for low power test-
4

ing. Tr. 11,140-42 (Lauben) ~

ln summary, Governor Brown submits that this Board must make

the following findings regarding low power "risks":
(1) The NRC's emergency planning and preparedness regula-

tions require the parties to assume as a ~iven that a

serious. radiological release will occur. Accordingly,

reduced emergency planning requirements for low power

operation of Diablo Canyon could be justified only upon

a factual demonstration that the consequences of a

severe low power release, properly modelled, justify
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reduced levels of emergency preparedness. Neither PGGE

nor the Staff has done this.
(2) PGRE and the Staff have impermissibly challenged the

Commission's regulation in seeking to justify low power

operation on the logic and 'basis of alleged low "prob-

ability" of a severe accident.,

(3) Even if a probability assessment were considered, the

evidence of record already demonstrates that extensive

to a distance of 5-6 miles for plume exposure and 30

miles for ingestion exposure.,

D. Onsite And Offsite Emer enc Pre aredness
at Diablo Can on Is Grossl Inade uate For
Low .Power 0 eratxons.

The preceding discussion shows that. onsite and offsite emer-

gency preparedness is required for low power operation of Diablo

Canyon. The Governor demonstrates below that the required level

of preparedness does not exist: .there is no County emergency

preparedness at present, and there will not be until at least

December 1981; there is no preparedness for emergency response

actions in Montana de Oro State Park; there is no preparedness

for the California Department of Forestry to assist in onsite

fire suppression; and, the PGSE onsite plan is deficient in many

instances under the requirements of Section 50.47(b) and NUREG-

0654.





l. Offsite Emer en Pre aredness
Does Not Exist.

Offsite emergency preparedness in the 6-mile LPZ

primary responsibility of San Luis Obispo County, except for
Montana de Oro State Park, where responsibility rests with the

State Department of Parks and Recreation. County Response Plan,

pp. 10, 18. Accordingly, if adequate offsite emergency prepared-

'ess exists, the evidence must demonstrate that the County and

the State Parks Department can and will respond adequately to a

Diablo Canyon accident. 10 C.F.R. $ 50.57(a)(1). The evidence,

however, demonstrates just the opposite: that there is, in fact,
no County emergency preparedness today; that no County emergency

preparedness will exist until at least December 1981, when the

County hopes to adopt an emergency response plan that meets the

standards of Section 50.47(b) and NUREG-0654; and that there is
no preparedness for evacuation or other emergency actions in
Montana de Oro State Park.

At present, the County has two emergency plans on paper, the

1976 Emergency Response Plan and the 1976 Emergency Evacuation

Plan, but neither of these lans is ca able of bein im lemented.

22/ For the sake of argument only, Governor Brown is accepting
PGEE's position that emergency preparedness during low power
operation needs to exist only within the 6-mile LPZ. The
Governor's position, however, is that emergency preparedness
should be required for the 10 and 50-mile EPZ's specified in
Part 50, because PGGE has not demonstrated under Section
50.47(c)(1) that any lesser'lanning distances are war-
ranted. Xn any event, and giving the Staff and PGEE the
extreme benefit of every conceivable doubt, no reasoned
analysis of the evidence of record could even support an
argument for zones less, than the 5 and 30 miles specified in
NUREG-0654 at page 11.
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The reason that these plans cannot be implemented is that they

were discarded in the wake of the TMI accident, which demon-

strated that the local plans and the condition of local prepared-

ness were unsatisfactory. Given that the County had limited

resources and that new requirements were being developed by the

NRC and the new FEMA, the County put the 1976 plans on the shelf

and decided to draft a new plan that could embrace the lessons of

TMI and the new federal emergency planning and preparedness

guidance, such as NUREG-0654. The Staff and PGGE knew these

facts in mid-1980.— The new plan xs now bexng developed, and23/

the County is scheduled to consider adoption of the new plan in
December 1981. While working on'his new plan, the County

obviously has no intention of takin an action to im lement the

outmoded 1976 lans. Jorgensen at 1-3; Tr. 10,917-21

(Jorgensen).

Accordingly, the record categorically shows that the County

has mere outdated " a er" lans that represent no emergency pre-

paredness. Jorgensen at 1-3. Certainly, it is indisputable that
there can be no coordinated pre'paredness or integrated response

capability in this situation. A demonstrated integrated response

capability among PGGE, State, and County organizations is, of
course, the essence of preparedness. See NUREG-0654, p. 71; 45

23/ Indeed, in Governor Brown's initial low power pleading, he
pointed out that PGGE and the Staff had been informed by San
Luis Obispo County on June 23, 1980, that the County's plans
were inadequate. See Answer and Opposition of Governor
Edmund G. Brown, Jr. to Motion of Pacific Gas and Electric
Company for Licenses for, Fuel Loading and Low Power Testing,
Aug.. 4, 1980, p. 10.

-36-



C-



Fed. Rece. 55,403 (1980) . Indeed, the NRC has made clear that the

absence of an integrated response capability necessarily pre-

eludes the grant. of ~an operating license. Thus, the Commission

stated in the preamble to the emergency preparedness regulations:

No new operating license will be granted unless
the NRC can make a favorable finding that the

planning provides reasonable assurance that
adequate protective measures can and will be taken
in the event of a radiological emergency. Id.
(emphasis supplied).

The following evidence provides several striking examples of

the total lack of County preparedness as measured against Section

50e47 requirements. These deficiencies demonstrate clearly that

no inte rated res onse ca abilit exists for Diablo Canyon.

First and foremost, there is in fact no im lemented

Count emer en lan in existence toda !, and, thus, b
I

definition there is no local emer enc re aredness.

There has been inadequate training and coordination of

personnel who would be required to implement the plans,

even if there were a County decision to take such ac-

tion. Indeed, the last drill was in 1979, despite the

fact that the County Response Plan requires a coordin-

the 1979 drill was not a coordinated exercise at all.
Jorgensen at 2; Mitchell at 1 -2; Tr. 10,915-16

(Mitchell); County Response Plan, p. 23. Of course, it
makes sense that there have been no drills since 1979,

because the County decided to discard the 1976 plans at
that time. Tr. 10,917-21 (Jorgensen).
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Severe personnel shortages exist at the Health Agency

so that the Agency could not carry out both its moni-

toring and environmental protection duti'es. Mitchell

at 1;. Tr. 10,910-11 (Mitchell). Again, this is under-

standable because the 1976 plans have not been imple-

mented..

The County has no plan to identify and provide assis-

tance to persons within the LPZ who may be bedridden

and, thus, need assistance if evacuation or sheltering

were ordered. While there are no bedridden persons

within the LPZ at this time, there are 25 within a 7-

mile radius of Diablo Canyon and there is;no way to

know whether there would be bedridden persons within

the LPZ at the time of a Diablo Canyon emergency. Tr.

10,963-64, 10,988 (Mitchell).
The Health Agency lacks necessary monitoring and com-

munications equipment. For example, the Agency does

not have 24-hour paging devices for mobilization of
personnel. Further, in the 1979 drill, the Health

Agency's radios were so deficient that personnel had to

find phone booths to report their monitoring results.

Budget requests for necessary materials have been

denied. Mitchell at 1; Tr. 10,910, 10,915-16, 10,958-

60 (Mitchell). It is understandable that such requests

were denied insofar as they have related to the

discarded 1976 plans.
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The Health Officer of San Luis Obispo County testified
that his own Agency's Standard Operating Procedures

under the 1976 County Response Plan cannot be imple-

mented. Mitchell at 2. This is consistent with the

fact that the County Response Plan cannot be implement-

ede

There has been no systematic public information program

to inform the public of actions to be taken in the

event of a radiological emergency at Diablo Canyon.

Jorgensen at 2. The County, of course, has not done

this because it has not implemented the 1976 County

plans. Inexplicably, however, PG&E has not done this
even though it has proposed to operate Diablo Canyon at
low power since July 1980. Tr.. 10,800, 10,818

(Shiffer).
County medical facilities for txeatment of the general

public who may be injured in a radiological emergency

are inadequate. Mitchell at 2; Jorgensen at 2; Tr.

10,911 (Mitchell).
Even if the County plans were implemented, they would

be inadequate per se, because they do not plan for
response to a Diablo Canyon emergency in conjunction

2. Such an earthquake admittedly would complicate

emergency response. Tr. 10,878 (Shiffer) . Signifi-
cantly, the County plan which currently is being pre-

pared for adoption in December 1981 also fails to
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address emergency response during an earthquake situa-

tion. Thus, it is clear that the County's future plan

will have this most serious shortcoming. Jorgensen at

2 ~

No evidence was presented that the State Department of

Parks and Recreation is prepared and trained to take

adequate emergency actions in Montana de Oro State

Park. This is a glaring deficiency in the record,

because between 1,500 and 5,000 persons may be in the

Park which is as close as two miles from Diablo Canyon.

Tr. 10,087-08 (Shiffer) .

The foregoing evidence demonstrates overwhelmingly that
offsite emergency preparedness, even if restricted to the LPZ, is
entirely lacking. This evidence was presented by the very people

who are in the best position to know the facts: a County

Supervisor, Mr. Jorgensen, and the County Health Officer, Dr.

Mitchell. It is significant that the Staff chose not to ask a

single question of Mr. Jorgensen or Dr. Mitchell, thus leaving

their testimony to stand as categorical proof. See Tr. 10,986

(Staff Counsel). However, the Staff presented a witness from

Washington, D.C., Mr. Sears, who presumed to address the subject

of County and other offsite emergency preparedness.

The evidence introduced by the Staff on the subject of
offsite emergency preparedness is valueless. The testimony of

Mr. Sears, both as a matter of law and as a matter of evidentiary

weight, should be disregarded entirely. First, Mr. Sears relied
on, indeed hid behind, a so-called FEMA "finding" to allege that
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the present local plans are adequate. Sears at 6. However, on

cross-examination, Mr. Sears withdrew from this statement and

admitted that there is in fact no specific FEMA finding. Tr.

11,268 (Sears). Further, Mr. Sears testified that he had no

personal knowledge concerning FEMA's 'actions, that he was not on

the NRC/FEMA Steering Committee, and, thus, that he was not

competent to answer questions about what FEMA concluded and how

FEMA reached its conclusions. Tr. 11,016, 11,069, 11,270-71

(Sears)

Second, Mr. Sears'eview of the County plans was limited to

the fact that he read them, thus making his conclusions thereon

founded entirely on superficiality and entitled to no weight.

For example, Mr. Sears at one point expressed "confidence" in the

Sheriff's capabilities because he had merely "read" the County

Evacuation Plan. Tr. 11,242 (Sears). Reading a plan, of course,

provides no knowledge or insight into either the substance of the

plan, the state of preparedness, or the capabilities of those who

must act under the plan. In short, Mr. Sears'xtravagant con-

clusions about local emergency planning were discredited by Mr.

Sears'wn unfounded testimony, his lack of personal knowledge,

his repeated unresponsiveness, and his inability to answer the

most basic questions about what he meant by the very words he

used ~

(i) There Is No FEMA "Findin " On Local
Emer en Pre aredness For Low Power
0 eration Of Diablo Can on.

In direct. testimony,, Mr. Sears testified that the State of
California Emergency Response Plan represented adequate offsite
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preparedness for Diablo Canyon during low power operation. Mr.

Sears cited no Staff analysis or report that addressed emergency

preparedness at Diablo Canyon during low power operation. He

could not, of course, because there is none. Nor did Mr. Sears

cite a FEMA analysis or report on that subject. Again, he could
r

not, because there is none. Instead, as the basi:s for his sweep-
s

ing testimony, Mr Sears relied ~solel on a so-called FEME

"finding". Sears at 6; Tr. 11,289 (Sears) .—
The FEMA "finding", however, in fact does not exist, and Mr.

Sears'estimony itself proves this point. In direct testimony,

Mr. Sears stated that the two enclosures to Governor Brown Exhi-

bit 1 constituted the FEMA "finding." Sears at 6; Tr. 11,264

(Sears). — On cross-examination, however, Mr. Sears could point
to no "finding" in either of those documents. Instead, he with-

drew from his direct testimony and stated for the first time that
the. FEMA "finding" was evidenced by an exchange of letters be-

tween FEMA and the NRC on February 14, 1980. These letters are

Governor Brown Exhibits 4 and 5. Tr. 11,264-65 (Sears). Signif-
icantly, the two letters concern the Tennessee Valley Authority's
Sequoyah Nuclear Power Plant, not Diablo Canyon. Indeed, Diablo

24/ Mr. Sears'irect testimony does not specify which offsite
plan allegedly is adequate for preparedness during low power
operation, but he testified on cross-examination that he was
referring to the State plan .only. Tr., 11,289 (Sears).

25/ The enclosures are a Memorandum from the FEMA/NRC Steering
Committee to Mr. Denton of the Staff and Mr. McConnell of
FEMA and a second document entitled "FEMA/NRC Interim Agree-
ment on Criteria for Low Power Testing at New Commercial
Nuclear Facilities." See Governor Brown Ex. 1. These
enclosures are dated March 12, 1980.. Tr. 11,084 (Stipula-
tion)..
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Canyon is not mentioned in either letter. See Gov. Brown Exs. 4,

5.

On further cross-examination, Mr. Sears again changed his

testimony and stated that the "finding" actually did not exist as

a specific "finding." Rather, Mr. 'Sears now testified, the

"finding" was based "on the whole picture here . . . including

the letters back and forth between Harold Denton and McConnell,

the interim agreement on this criteria from the NRC/FEMA Steering

Committee, the total picture." Tr. 11,268 (Sears). Thus it was

that Mr. Sears, who was not a member of the .NRC/FEMA Steering

Committee, deduced FEMA's "finding" from "the whole picture here"

and the "totality" of the various papers that the Governor was

required to obtain from Staff counsel and introduce into evi-

dence. Tr., 11,268 (Sears).

Mr. Sears'estimony is the discredited centerpiece of the

Staff's case on the adequacy of offsite emergency planning and

preparedness. Just as Mr. Sears'estimony was discredited for
its unsupported assertions and exaggerations, the statement of
the Staff in SER, Supp. 12, p. III-3, that "the FEMA/NRC Steering

Committee ... . s ecificall a roved the emergency preparedness

at Diablo Canyon for low power testing on an interim basis" was

similarly discredited. (emphasis supplied) . See Tr. 11, 278

(Sears) .

The Governor submits that it was error for the Board not to
rule against the admission of Mr. Sears'estimony and later not
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to strike that testimony.— Nevertheless, the testimony z.s in26/

the record, and the record now convincingly shows that Mr.
Sears'estimo'ny

is entitled to no weight whatsoever. Mr. Sears relied
on the FEMA "finding," yet, when questioned, was unable to pro-

vide details or otherwise respond concerning the so-called "find-
ing." This is understandable, because Mr. Sears was not on the

NRC/FEMA Steering Committee. Tr. 11,016 (Sears). Indeed, Mr.

Sears could not even answer whether there were any analyses done

by FEMA or the Steering Committee in arriving at the "finding."

Tr. 11,069, 11,270-71 (Sears). The analyses, if there had been

any by FEMA or the Steering Committee, would, of course, have

been crucial to determining the weight to be given to the FEMA

"finding." PGEE submitted its proposed low power test, program to

the NRC in February 1980, but Mr. Buckley, the Staff's Diablo

Canyon project manager, is unaware of that program ever being

delivered to FEMA or the Steering Committee. Tr. 11,090

(Buckley). If FEMA did not even analyze the proposed PGGE test
program or prepare related detailed analyses, FEMA obviously

could not judge what emergency proparedness might be required

during low power operation.

As a legal matter, an "expert" is not permitted to present

conclusions unless he is able to describe the processes and

analyses which underlie his conclusions. The Appeal Board has

26/ Governor Brown's counsel on two occasions sought the exclu-
sion of this unreliable testimony, but the Board declined to
so rule. Tr. 11,017, 11,273-74.
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recognized the inherent unreliability of such hearsay testi-
mony. See Vir inia Electric and Power Co. (North Anna Power

Station, Units 1 and 2), ALAB-555, 10 NRC 23 (1979,). In North

Anna, an expert testified regarding turbine failure, basing bis

conclusions upon a study that he,'and "others prepared. When

,P'uestionedabout. the underlying methodological and analytical

bases of the study, however, the expert was either unable or

unwilling to respond. The situation prompted the Appeal Board to

conclude:

Manifestly, it will not do for an expert witness to
state his ultimate conclusions on a crucial aspect of
the issue being tried and then to profess an inability

for whatever .reason -- to provide the foundation for
them to the decisis.on-maker as well as the other liti-
gants . . . . [A]bsent access to the probability values
utilized in Dr. Shaffer's fault tree (and the data from
which they were derived), we should be co elled to
attach virtuall no wei ht to Dr. Schaffer's testimony
insofar as it was nourished'y the fruits of that
tree. 10 NRC at 26-77 (emphasis supplied).

The Appeal Board then enunciated a standard for the admis-

sibility of expert testimony based upon prepared studies and

reports:

LW]e do not suggest that. a witness testifying to
the results of an analysis must have at. hand every
piece of datum which was utilized in performing that
analysis . . . . I.A] rule of reason must be applied.It is not unreasonable, however, to insist that where,
as here, the outcome on a clearl defined and substan-
tial safet or environmental issue ma hin e u on the
acce tance or re ection of an ex ert conclusion restin
in turn u n a erformed anal sis, the witness make
available either in his re ared testimon or on the
stand sufficient xnformatzon ertainin to the details
of the anal sis to ermit the correctness of the con-
elusion. to be evaluated. Id. at 27 emphasis sup-
plied
Under North Anna, Mr.. Sears'estimony relating to FEMA

should not have been admitted, or, having been admitted, should
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now be given no weight. The FEMA-related testimony was offered

by the Staff to attempt to demonstrate the adequacy of offsite
emergency preparedness at Diablo Canyon -- clearly a crucial

matter before this Board. However, Mr. Sears could provide no

information pertaining to the detai.ls 'of any analyses so as to

permit the correctness of the "finding" to be evaluated. Accord-

ingly, his testimony is of no value. Indeed, the plain fact is
that there is no robative evidence in the record relatin to

FEMA's view of emer en re aredness at Diablo Can on.

It was in the Staff's power, if the Staff thought the FEMA

"finding" was relevant, to produce a witness from FEMA who was

qualified to testify and to respond to questions on cross-

examination.— Indeed, under the explicit terms of the

Memorandum of Understanding between the NRC and FEMA, FEMA

specifically agreed to "make expert witnesses available before

the Commission . . . and NRC hearing boards . . . ." Governor

Brown Ex. 3, p. D-6. The failure of the Staff to act pursuant to

this Memorandum of Understanding and to produce a competent

witness would permit the Board to draw the following legal

inference: the Staff chose not to produce a competent witness

because a person with knowledge about the so-called FEMA

27/ Staff counsel suggested at the hearing that Governor Brown
had the duty to bring FEMA witnesses to the hearing. Tr.
11,020 (Staff Counsel).. That statement is both illogical
and contrary to trial practice.. Indeed, Governor Brown did
not raise the FEMA issue -- the Staff raised- it, and,
accordingly, it was the Staff's duty to produce a competent
witness to support the Staff's own prepared direct testimony
concerning the FEMA "finding." At the very least, the Staff
was obligated to produce a staff. member who had served on
the NRC/FEMA Steering Committee.
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"finding" would have'estified that there is in fact no such

"finding."

(ii) The FEMA "Findin," Even If
Assumed To Ex>.st, Does Not
Demonstrate Emer enc Pre aredness.

Even assuming, purely for the sake of argument, that, FEMA

somehow made a "finding," this "finding" would not support Mr.

Sears'expert" opinion that local emergency preparedness is

adequate. Mr.. Sears testified that the FEMA "finding" related to

the State emergency plan. Tr. 11,289 (Sears). However, the

State plan clearly specifies that it is not to be relied upon for

prompt or primary offsite response. Thus, the State plan itself
provides that the "local overnment must warn the people in the

zone which may be affected and ask them to take appropriate

countermeasures and evacuate if necessary." State Plan, p. 14

(emphasis supplied). The State plan also provides that the

"local [ overnment] a encies have the lead role in coordinatin

emer enc activities in the event of an offsite release." Id. at

20 (emphasis supplied). The PGSE and County plans, as well as

PGRE's witnesses, confirm the rima role of local overnment

and the backu role of the State. PGSE Plan, p. 5-7; County

Response Plan, p. 10; Tr. 10,746-47 (Shiffer).
Accordingly, even if the Board were to give Mr.

Sears'estimonyfull weight and probative value, Mr. Sears'estimony

says only that FEMA found. the State Plan to be adequate to
"protect the public health and safety for the purposes of low

power testing." Sears at 6. Since the State plan is just a
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procedures for emergency response in the Diablo Canyon LPZ, Mr.

Sears'estimony can only be read to .state that he believes no

emergency response capability whatsoever is necessary in the LPZ

for low power testing. Such a proposition is manifestly absurd.

Local emergency preparedness is obviously required for low power

testing. The Governor submits that it must exist to the 10 and

50 mile EPZ limits, and even PGSE agrees that it must exist to

the 6-mile LPZ limit.. The Sears testimony is thus intrinsically
in conflict with both law and reason.

PGSE has nevertheless relied upon the FEMA "finding," pre-

sumably because this is the, only available means to try to create

the impression that some governmental agency has addressed off-
site emergency prepared ess. Thus, PGEE has urged the Board to

make the following finding:
The Board finds that the Federal Emergency Management
Agency has found that the state and local emergency
response preparedness for low power operation of the
Diablo Canyon facility is adequate. PGEE Proposed
Findings, p. 34 (emphasis supplied).

PGGE has not only asked for more than the evidence will permit,

but PGGE has also misstated what even Mr. Sears testified the

FEMA "finding" covered., Indeed, the purported FEMA "finding"

concerns only the State plan, which, as discussed above, does not

cover the subject of prompt response to a Diablo Canyon

emergency.,
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(iii) The Staff 's Su erficial Review of
Count Emer enc Pre aredness B
Merel "Readin " The Outdated Count
Plans Is Entitled To No Wei ht.

Mr. Sears testified that the County Emergency Response and

Evacuation Plans represent adequate offsite emergency prepared-

ness. Mr. Sears gave the following description of his review

process in reaching this conclusion:

I read them I.the County plans] sir. I, in this case,
placed great reliance upon the ability of the local
sheriff to respond, and I read this document and, on
the basis of my judgment, havrn read it, i came to the
conclusion that the local sheriff could respond and
assist people in taking protection actions if they were
necessary in the Low-Population Zone.. Tr. 11,242
(Sears) (emphasis supplied).

To judge a book by its cover, everyone knows to be naive at
best and always in error. To judge the effectiveness of a local
government's preparedness to respond to a radiological emergency

by merely readin words on a er is not only error, it is a

meaningless exercise. Nevertheless, Mr. Sears stated that the

"principal factor" which influenced his judgment on the County's

preparedness was the following statement that he "read" at page 6

of the County Evacuation Plan:

In the event that the principal members of the County
OES have not yet assembled and the Emergency Coordina-
tor at the Plant recommends the immediate precautionary
evacuation of the LPZ, the Watch Commander at the
Sheriff's Department has the authorit to order the
evacuation of the LPZ., Tr. 11,243 Sears) (emphasis
supplied).~28

28/ Mr. Sears similarly was satisfied that the public knows
about evacuation routes because the County has an evacuation
plan and people can read it. Tr. lie 064 (Sears) (emphasis
supplied).
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On the basis of the foregoing --- simply that he read these

words -- Mr. Sears concluded that there is local emergency pre-

paredness. Tr. 11,242-43 (Sears). The NRC's regulations do not

call for "paper plans" or for categorical Staff judgments on

emergency planning that are based only on a casual review of such

"paper plans.." The regulations, instead, require emergency

He—"
that "adequate protective measures can and will be taken in the

event, of a radiological emergency." 10 C.F.R. $ 50.47(a)(1)

(emphasis supplied). This need for preparedness was among the

most compelling lessons of TMI.— Accordingly, even zf Mr.29/

Sears'estimony were given the greatest possible benefit of

every doubt, this Board never could rule in accordance with his

extravagent; conclusion.

Significantly, Mr. Sears'nsupported conclusion that ade-

quate County preparedness exists is itself based on only one fact
-- that. he read in the County Plan that the Sheriff has "autho-

~rit " to evacuate the LPS. But, Mr Sea.rs could not explain what

he understood the word "authority" to mean, even though he testi-
fied that, the Sheriff's "authority" most strongly influenced his
own judgment. Tr. 11,248 (Sears). Even if Mr. Sears could have

explained what he meant by his own testimony, it is clear that
"authority" to evacuate does not by itself constitute emergency

preparedness under the requirements of law. Indeed, evacuation

is onl one small art of the total Count res onse to an

~29 Mr. Sears also acted as the Staff reviewer of the emergency,
plan for TMI.. Tr.. 11,093 (Sears).
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emer enc affectin .the LPZ. In addition to evacuation, emer-

gency preparedness requires other critical actions that Mr. Sears

completely ignored. The following examples of these other

actions are clearly demonstrated in the evidence of record:

Monitoring by Health Agency personnel is expected to

precede any evacuation order if at all possible. The

Agency also must provide health and sanitation ser-

vices. County Response Plan, pp. 11-12 and Standard

Operating Procedures.

The County Office of Emergency Services must convene

the Emergency Organization and activate the Emergency

Operations Center. Id., Standard Operating Procedures.

The California Highway Patrol must be alerted and

integrated into County response.. Id.

The Social Services Department must relocate affected

persons. Id.

The County Fire Department must assist in evacuation

and monitoring. County Evacuation Plan, p. 10.

The County Engineering Department must remove debris

from evacuation routes and assist in monitoring. Id.

The County parks and beaches must be alerted. Id.
T

The foregoing actions all must be taken in addition to any evacu-

ation that might be ordered by either the County OES or the

Sheriff. Some of these actions must be taken even if evacuation

is not ordered. Accordingly, the fact that Mr. Sears may be"con-

fident having only read about the Sheriff's "authority" to order

evacuation means nothing,. given that the County by law must have
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radiological emergency.

Even if one could ascribe meaning to the mere fact that the

Sheriff has "authority" -- under the limited condition stated in

the County Plan --. the= Sheriff's authority is itself sharply

constrained by the limitations of his jurisdiction. Thus, the

Sheriff has no authorit to order evacuation of Montana de Oro

State Park. Rather, the County Plan states clearly that "State

parks and beaches within San Luis Obispo County will be evacuated

on order of'he Chief Ran er in char e or his desi nated re re-

sentative." County Evacuation Plan, p. 6 (emphasis supplied).

The Plan further states that the "Sheriff's Department is
responsible for implementing procedures for evacuation of the Low

Population Zone excludin Montana de Oro State Park;" Zd. at 18

(emphasis supplied). Thus, the Sheriff's testimony that he would

order evacuation of Montana de Oro State Park if he could not

contact Park personnel necessarily must be disregarded, because

the Sheriff has neither the authority nor capability to take this
action. Tr.. 11,323-24 (Whiting).

A most serious concern in this proceeding is how persons in
the State Park, and particularly in the remote regions of the

State Park, could be notified of a radiological emergency and of

the need to take protective actions or even to evacuate the park

area. These persons could be as close as 2 miles to the Diablo

Canyon facility. Tr., 11,253-55 (Sears). Mr. Sears suggested

that such persons could be notified by helicopters using bull-
horns. He stated:;
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The Sheriff's Office has an agreement with Hunter-
Liggett Air Force Base for use of a helicopter. A
helicopter could be down in this area within about half
an hour. Bullhorns from the helicopters could warn
anybody in that- area. Tr. 11,068 (Sears).

The Sheriff can call -- he has an agreement, I believe,
through some acronym called MAST with the Military
people at Hunter-Liggett Air Base, and he can call.
them, and they can dispatch a helicopter to warn the
people in the Montana de Oro State Park. Tr. 11,251
(Sears).

they do have all-weather helicopters. ~ . ~ Xt
is also possible that there could be some kind of
weather conditions in which it is not possible to get a
helicopter off the ground. Tr.. 11,252 (Sears).

Mr S.ears again based his testimony on his mere readince of the

PGSE and local plans. He did not even verify that any agreement

for helicopter use, in fact, exists., Tr. 11,068 (Sears).

The Board can give no weight to Mr. Sears'oregoing testi-
mony concerning the use of helicopters. First, the Sheriff's
"plan," Board Exhibit 5, which allegedly will be the guiding

document for the Shera.ff s response, —never even mentions30/

State Park, the Sheriff's "plan" states only that the Sheriff
will use mobile unit, PA systems to notify persons, i.e., persons

within earshot of the road. Board Ex. 5, p. 32. Thus, there is
no evidence that the Sheriff intends to use helicopters, as Mr.

Sears suggests, in order to notify persons in remote regions of
the Park. Further, even Mr. Sears had to admit that there are

'I

weather conditions -- particularly the heavy fog that frequents

30/ Sheriff Whiting stated that he would operate under Board
Exhibit 5. Tr. 11,323-24 (Whiting).
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the coastal area -- which would preclude the use, of helicop-

ters. Undaunted, however, Mr. Sears still volunteered his

notification, because he also assumed that the fog would lift
during the 15 hours that he further assumed would be available

from the time an evacuation order was given until the time

evacuation would actually be required. Mr. Sears nevertheless

acknowledged that he is not a meterologist. Tr. 11,259 (Sears) .

The plain fact from the evidence of record and from Mr.

Sears'estimony is that there is absolutel no emer enc re-

aredness for Montana de Oro State Park, and articularl for its
remote areas, which are as close as 2 miles from the lant. Zn-

deed, Mr. Sears admitted that he did not even consider the ob-

vious possibility of requiring that persons who visit the .back-

country areas be provided with small portable radios that would

be activiated in the event of a radiological emergency. The

radios would then be used to receive essential information and
1

instructions. Tr. 11,259-60 (Sears)..

Accordingly, the evidence is overwhelming that there is no

offsite preparedness to respond to an emergency during low power

operation of Diablo Canyon. A key means of demonstrating pre-

paredness would be by tests and exercises to ensure that the plan

will work when required. Tr. 10,908 (Paulus). Even the outdated

1976 County Emergency Response Plan recognizes this:

personnel with the .inter-relationship of the various
phases of the plan, to establish working relationships
with other involved agencies and to maintain a high
degree of readiness . . .,. A coordinated exercise will
be held, with all agencies participating, at least once
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County, State, Federal, and private agencies, Diablo
Canyon Power Plant personnel, and Pacific Gas and
Electric Company. County Response Plan, p. 23
(emphasis supplied).

The uncontradicted evidence is that there has never been

such a "coordinated exercise." The 1977 and 1979 drills of the

discarded County plan involved very limited County involvement,

and only Health Agency personnel actually went into the field.
Tr. 10,915-16 (Mitchell). There also was very limited State

involvement. Tr. 10,700 (Shiffer). The results of these limited
drills actually demonstrated the lack of re aredness of County

personnel. Tr., 10,915-16.(Mitchell). 31/

In conclusion, the Staff's testimony by Mr. Sears consti-
tutes no evidence whatsoever in support of the existence of emer-

gency preparedness at Diablo Canyon. Mr. Sears'eview of the

County plans was superficial at best. Further, in light of the

fact. that Mr. Sears could not answer any questions concerning

FEMA and the NRC/FEMA Steering Committee, Mr. Sears'estimony on

the FEMA "finding" is valueless. The only competent evidence on

local emergency preparedness in this proceeding was presented by

the Governor's witnesses, who proved that there is no local 'pre-

paredn'ess today and that, there will be no local preparedness

until at least December 1981.

31/ The County Plan also requi'res "annual review and updating."
County Response Plan, p. 15'emphasis supplied). This has,
never=been accomplished, which is not surprising in light of
Supervisor Jorgensen's explanation of why the County has
discarded its outmoded 1976 Plans. Tr. 10,917'-21
(Jorgensen).
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(iv) PG&E Presented No Com etent Evidence To
Demonstrate Offset,te Emer en Pre aredness.

PG&E presented no direct testimony regarding offsite emer-

gency preparedness, except for a statement by Mr. Shiffer's panel

be a relatively simple task...." Shiffer at 38 (emphasis

supplied). However, the members of the panel confirmed that they

are not experts on the subject. Tr. 10,807 (Shiffer) . Their

"'intuit:ion" as laymen, therefore, entitles their statement to no

weight.

Thus, at the conclusion of the direct cases at the hearing,

the record overwhelmingly demonstrated the lack of local emer-

gency preparedness. In contrast to the probative evidence of
Governor Brown's witnesses, there was only Mr. Shiffer's lay
"intuition" and the discredited testimony of Mr. Sears.. PG&E and

the Staff plainly had failed to present competent evidence, let
alone the required preponderance of such evidence, to demonstrate

offsite preparedness.

In this seemingly desperate situation for PG&E and the

Staff, PG&E attempted, through the improper, surprise rebuttal
testimony of the Sheriff, to demonstrate that offsite

32/ The Board erred in permitting PG&E to present surprise re-
buttal testimony. The regulations clearly prohibit surprise
direct testimony. 10 C.P.R. $ 2 ~ 743(b) . The same policy of
avoiding surprise testimony manifestly applies on rebuttal
as well. Thus while the Governor, of course, would not have
objected to rebuttal testimony by a member of PG&E's direct
testimony panel, the Governor strongly objected, and con-
tinues to object, to the use of a PG&E surprise witness for
whom the Governor's counsel, witnesses, and consultants
could not prepare. Tr. 11,300-01. PG&E failed to offer a

(continued)



e



evacuation capability exists in the LPZ. This "evidence" falls
'ar

short of meeting PG&E's burden of demonstrating offsite
preparedness. First, like Mr. Sears, the Sheriff addressed ~onl

evacuation. He did not, nor could he lawfully, address the many

other actions which must be readied for local "preparedness" to

exist in fact. Indeed, those other actions are the exclusive

province of the County OES. Accordingly, even giving the

Sheriff's testimony uncalled-for full weight, the inherent

limitations on the Sheriff's jurisdiction and authority

themselves prove that there is no overall Count re aredness in

the LPZ.

Second,. the Sheriff's testimony does not establish that even

evacuation of the LPZ could be carried out effectively. The

Sheriff testified that he has a "plan," dated 1977, under which

he would operate in the event. of an emergency. Tr. 11,323-24

(Whiting). However, the Sheriff himself testified that this

ther testified that with such updating he believes the plan could

be executed. Tr. 11,337 (Whiting)., But, the record is categor-

ically clear that the Sheriff's outdated plan has never .even been

practiced in a coordinated exercise with other County personnel.

complete direct case in that it did not present any evidence
on offsite emergency preparedness. PG&E should not have
been allowed to try to make up for this deficiency through
the guise of rebuttal.

33/ Updating, however, is an understatement. The plan needs to
be entirely rewritten so that its emergency action levels
can be integrated into.and coordinated with those in the
PG&E Plan. See discussion, Section D(2)(i), infra.
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Tr. 10,915-16 (Mitchell). Without such practice, there would

be no basis, other than mere speculation and optimism, for a

finding that the Sheriff can and will carry out all necessary

emergency actions.

The most tell-tale inadequacy of:the Sheriff's plan is that

it is not an integrated component of the County's emergency

planning and preparedness process. Indeed, the Sheriff's "plan"

stands outside the County's emergency response planning. Neither

Mr. Jorgensen nor the County's Emergency Services Coordinator

even had knowledge of the existence of the Sheriff's plan. Tr.

10,973-74, 10,984 (Jorgensen). Thus, while the Sheriff may on

his own be planning to dust off his 1977 evacuation plan, the

rest of the County government, and particularly the County OES

which is responsible for emergency planning and preparedness, is
not even aware of the Sheriff's intentions, let alone getting

ready to rely on his outdated plan.

PGSE has labored in its Proposed Findings to cast doubt on

the overwhelming evidence that demonstrates the total lack of
Count re aredness. PGGE's zeal, however, has led again to

misstatement. Thus, PGEE's brief states that "[d]uring [Mr.

/
team to practice house-to-house notification. However, the
team only went to See Canyon. Thus, this "drill"did not
cover Prefumo Canyon, or the Field Ranch, or persons in
Montana de Oro State Park. It also did not cover the
agricultural workers within the LPZ who would need to be
evacuated in an emergency. Indeed, the Sheriff's "plan"
does not even mention agricultural workers, although they
admittedly are present within the LPZ ~ Tr. 10,808, 10,865-
67 (Shiffer). Thus, the drill is not only too ancient to
demonstrate any present preparedness, but it was also
completely inadequate in its scope and effect.
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Jorgensen's1 oral testimony, however, he admitted that his pre-

pared testimony did not address issues concerning county

emergency response ca'pabilities within the LPZ, which is the area

of concern for low power testing." PGGE Proposed Findings, p..

20. PGRE's statement is false. Indeed, the transcript. of Mr.

Jorgensen's statement is as follows:

Q. Mow, your affidavit does not go specifically to the
LPZ, the six-mile ring, land ring, around Diablo
Canyon, does it?
A. No, it does not.,

Q. Your affidavit goes to an emergency plan for the
whole County, does it notV

A. Yes, it goes to the existence of actual
preparedness under an emergency plan.. Tr. 10,981
(Jorgensen).

In covering the entire County, Mr. Jorgensen's testimony, of
course, necessarily covers the LPZ which is ~art of the County.

In reality, therefore, Mr. Jor ensen's testimon is not onl that
there is no emer en re aredness for the LPZ, but that there is
no emer enc re aredness for an other art of the Count

either. PGGE's statement was thus a gross mischaracterization of
Mr. Jorgensen's testimony.

In conclusion, the Staff and PGRE testimony does not alter
the overwhelming evidence that demonstrates the present lack of
local emergency preparedness. While the County plans still exist

ments of past importance, the County has not implemented those

discarded plans and has no intention of doing so. Instead, the

County is diligently devoting its planning efforts and resources

to development of a new, comprehensive plan. That plan will not
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be complete and adopted until December 1981, at the earliest.

Tr. 10,921-22, 10,976-78, 10,987 (Jorgensen). Until then, there

will continue to be no Count re aredness to res ond to a Diablo

Can on emer en affectin the LPZ.

2. Severe Deficiencies In Onsite Emer enc
Pre aredness Preclude Issuance Of A
Low Power 0 eratin License.

All parties agree that for low power operation there must be

onsite (i.e., PGRE) emergency preparedness. All parties also

agree that PG&E's plan and preparedness do not comply with the

requirements of Section 50.47(b). PGSE and the Staff, however,

argue that onsite preparedness, for low power purposes, does not

require full compliance with those requirements. Their position

is untenable for two reasons: (1) the language of Section 50.47

itself covers all o eratin licenses -- there is no exception for

low power. operating licenses; and (2) an exemption from any of

the 16. requirements of Section 50.47 (b) is available only if
PGEE were to "demonstrate" that such an exemption is warranted.

The record is clear that PGSE has not so "demonstrated" here.

PGRE and the Staff imply that the existing deficiencies in
PG6E's'nsite preparedness are minor or insignificant. This is
false.. B PGRE's own admission, onsite re aredness fails to

satisf 13 of the 16 lannin standards. Joint Intervenors Ex.

ill. Thus, this Board is being asked by PGEE and the Staff to

tion for one or two minor deficiencies that can be rationally
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justified. This, of course, would be a kind of regulation-in-

reverse, for it would authorize operation of Diablo Canyon by

making findings on what regulatory requirements PGGE does not

satisfy, rather thin on the requirements that it does satisfy.
The record reveals that PGEE has 'failed to meet its manda-

tory burden of demonstrating that an exemption for onsite pre-

paredness would be warranted under Section 50.47(c)(1). The

'oarddirected the parties as follows:,

If there are any of the sixteen points listed in NUREG-
0654 for'which an exemption is sought under 50-47C, we
would like to know the reasons you have for believing
that one or another of those points do not apply for
low power testings. Tr. 10,578-79.

In response. to this directive, PGGE has offered its view of the

"reasons" for an exemption from only two planning standards:

prompt, notification and public information. PGSE Proposed Find-

ings, pp. 16-18. As to the other deficiencies -- deficiencies

admitted by PGSE in at least ll other Section 50.47 standards

PGSE, without a single citation, routinely dismisses these defi-
ciencies as not being major. Id. at 16. The Staff terms these

deficiencies "not significant." Sears at 5. PGSE and the Staff
have thus joined a chorus that ignores both the directive of this
Board and the mandate of Section 50.47(c)(1).

Governor Brown submits that there is no basis in the record

for any exemption from the Section 50.47(b) regulatory require-

ments for onsite emergency preparedness. Even at low power,

there is a large fission product inventory available for release.

In addition, during low power testing there will be as many as

1,000 persons onsite at the same time, thus increasing the risk
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resulting from any accidental release. Tr. 10,811 (Shiffer).

Accordingly, there must be complete onsite emergency prepared-

ness, because a significant release would have drastic prompt

health consequences on the individuals affected.

Several of the important deficiencies in PGGE's preparedness

are set forth below, and the remainder are documente'd in Joint
Intervenor's Exhibit 111.

(i) Onsite and Offsite Emer en Classification
Levels Are Not Coordinated.

A fundamental shortcoming of PGRE's preparedness concerns

its emergency classification levels. Section 50.47(b)(4) and

NUREG-0654, Planning Standard D, require that PGGE, State, and

local emergency response plans use a standard emer en classi-
fication and action level s stem. Similarly, Regulatory Guide

1.101, now withdrawn, required that the onsite and offsite
classification systems be "compatible." Reg. Guide 1.101, Annex

A. This is clearly an essential criterion for integrated emer-

gency response, serving to ensure that all response entities will
have a common understanding of the severity of the crisis and the

necesssary actions that may be appropriate.

PGGE has adopted an emergency classification system gener-

ally consistent with Appendix 1 of NUREG-0654. This scheme sets

four action levels: Notification of Unusual Event; Alert; Site

Emergency; and General Emergency. For each action, level, the

PGGE Plan describes the kinds of situations that, may be involved,

thy release potential, the purpose of the action level, the
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general actions of PG8E personnel, and the general actions of

local and State offsite authorities. See PG&E Plan, Section 4.

In contrast, however, the State and local plans use an

entirel different accident classification system. Their system

has six classes of accidents, unlike 'PGAE's four. These State

and local classifications, which relate to the severity of the

accident and to whether air or water-borne releases are expected,

bear no resemblance to PGGE's classification s stem. See County

Response Plan, pp. 3-4; State Plan, pp.. 3-5. Further, the

Sheriff's plan upon which PGSE places so much reliance also uses

six classes and, thus, like the County and State plans, is simply

not integrated into the PG8E Plan., See Board Ex.5, pp. 10-33.

These sharp inconsistencies between onsite and offsite emer-

gency classification systems provide further reason for this
Board to rule that there is no adequate preparedness to respond

to a Diablo Canyon emergency. PGEE and the Staff have presented

no evidence of any training of State and local response agencies

or other effective actions designed to ensure adequate communica-

tions and actions despite the foregoing inconsistencies. Thus,

there is a fundamental incongruity between the onsite and offsite

and offsite planning. See 45 Fed. Rece. 55,403 (1980 ).. Accord-

ingly, there is no basis for an exemption from full compliance

with Section 50.47(b)(4) ~

(ii) A Prom t Notification Ca abilit
Does Not Exist.

PGGE does not have a prompt (i.e., 15 minute) notification
system in effect. Tr. 10,800 (Shiffer); Sears at 4. This
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violates the explicit planning requirements of NUREG-0654, Appen-

dix 3. PGRE takes the position, however, that this deficiency is

not significant: "There is abundant time to notify residents

within the LPZ should there be an accident during low power

testing requiring any protective actions including evacuation."

PGGE Proposed Findings, p. 17. The NRC Staff takes the same

position. Sears at 4-5.
I

The PGSE and Staff position is based on an invalid and

inherently illogical assumption -- one that should forever have

been discarded after TMI. Those parties assume that the licensee

and others involved in a radiological emergency will be able to

determine at the beginning of an accident the predicted course of

events and, therefore, will necessarily take, effective actions

early in, the crisis.. But, at TMI the seriousness of the accident

was not assessed for several days, and then only on Friday, March

30, 1979, two full da s after the onset, of the accident, a deci-

sion was reached for the prompt evacuation of pregnant women and

preschool children. Rogovin Report, p. 129. Clearly, therefore,

the TMI sequence of events demonstrates that the prompt notifica-
tion system is critical and relevant at any power level.

Further, the PGRE and Staff position already has been

rejected by the Commission. During the emergency preparedness

rulemaking, many industry commenters objected to the prompt

notification requirement. The NRC nevertheless determined it was

necessary:

The Commission recognizes that this requirement
may present a significant financial impact and
that the technical basis for this requirement is
not without dispute. Moreover, there may never be
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an accident requiring using the 15-minute notifi-
cation capability. However, the essential
rational behind emer en lannin is to rovide
additional assurance for the ublic rotection
even durin such an unex ected event. The 15-
minute notification capability requirement is
wholly consistent with that rationale.

The reduction of notification times from the
several hours re uired for street-b -street
notification to minutes will si nificantl
increase the o tions available as rotective
actions under severe accident conditions. These
actions could include staying indoors in the case
of a release that has already occurred or a pre-
cautionary evacuation in the case of a potential
release thought, to be a few hours away.. Accidents
that do not result in core melt ma also cause
relativel uick releases for which rotective
actions, at least for the ublic in the immediate
lant vicinit , are desirable., 45 Fed. Reg.

55,407 1980

The Commission subsequently, on December 5; 1980, reiterated its
strong endorsement of the prompt notification requirement. On

that occasion, the Commission stated: .

[Tjhere is a range of possible accidents for which
the 15-minute rule is applicable. That kind of
prompt notice is required not only in the unlikely
situation where immediate releases are anticipated
but also for the situation where the potential
severity of an accident goes unnoticed for several
hours and the time for public notice is shorter.
Prompt notice also increases the number of protec-
tive action options available for responsible
government officials. Final Rule on Emergency
Planning, CLI-80-40, CCH Nuc. Reg. Rptr. %30,558
(1980).

Thus, there is no room for these Staff and PG8E arguments which

challenge the NRC's determination of what is essential for pro-

tection of the public health and safety.

Finally, there is a further related deficienc in PGGE's

preparedness. Mr. Shiffer stated that PGEE procedures require
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PGSE to recommend prompt evacuation of the LPZ whenever there is

a LOCA and an indication that the functioning of the ECCS is in
doubt. This procedure will be in effect during low power oper-

ation. Shiffer at 33, 39; Tr. 10,805 (Shiffer). This procedure

is offered by PGSE as an additional reason that prompt notifica-
tion capability at low power is not required, because, PGSE

argues, by the time an accident becomes serious., evacuation will
be complete or well underway. Shiffer at

39'GSE'sinflexible evacuation rule is not sound. The proper

functioning of the ECCS may not immediately be clear in a LOCA

situation, thus making the timing argument entirely speculative.

Indeed, at TMI, the proper operation of the ECCS was incapable of

being determined for some time. Tr. 10,805 (Shiffer). If there

were delay in making the ECCS determination, then sheltering, not

evacuation, would be .the proper instruction. Indeed, NUREG-0654

cautions as follows:
The general emergency class involves actual or imminent
substantial core degradation or melting with the poten-tial for loss of containment. The immediate action for
this class is sheltering (staying inside) rather than
evacuation until an assessment can be made that (1) an
evacuation is indicated, and (2) an evacuation, if in-
dicated, can be completed prior to significant release
and transport of radioactive material to the affected
areas. NUREG-0654, p., 1-3.

Thus, PGGE ' inflexible evacuation rule is another clear indica-

tion of PGEE's failure to satisfy Section
50.47(b).'iii)

A Public Information Pro ram
Does Not Exist.

PGEE has not conducted a public information program as

required by 10 C.F.R. $ 50.47(b)(7). Sears at 5; Tr. 10,800,
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10,818 (Shiffer). PGSE states, however, that it intends to

conduct a public information program prior to fuel loading. Tr.

10,872 (Shiffer).— This apparently would take place zn the35/

last 30 days before commencement of reactor operation. Tr.

10, 873-74 (Shiffer) Based upon this "commitment, " PGSE requests

this Board to find compliance with Section 50.47.

The Board must reject PGSE's request. PGSE did "commit,"

with that word alone, to a public information program, but failed
to supply even the rudimentary details of what this program would

include. Indeed, Mr. Shiffer merely stated: "If it appears that

we will be licensed before the sirens are in, then we will get

out some sort of a newsletter to everyone in the LPZ as to what

the status is at that point in time." Tr. 10,800 (Shiffer)
(emphasis supplied). A hollow "commitment," without details
regarding the commitment, is in fact no commitment at all.
Indeed, such a "commitment" provides no basis for the Board to

implemented. This is another instance where PG&E has failed to

~35 The Staff takes a more extreme position: since the prompt
notification system is not established, no public informa-
tion program needs 'to be instituted. Sears at 5. Of
course, however, a public information program is an indepen-
dent requirement of Section 50.47(b), such that even if
prompt notification might be exempted, public informationstill would be necessary. Otherwise, the public would be
placed in peril if an emergency occurred. Yet, Mr. Sears
would not require any public information program for low
power operation, being content, instead, if PGGE submitted
its program to the NRC. Tr. 11,067 (Sears).

~36 A public information program, even for low power, could not
lawfully be confined to the LPZ population. Persons outside
the LPZ must be provided information so that chaos and
potential ensuing danger can be avoided.
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sustain its burden of proof for an exemption from the

regulations.

(iv) There Is No Emer en Pre aredness
to Deal With the Com lzcatin Effects
of an Earth uake.

PGSE has "performed no analyses of the complicating effects

of an earthquake on the functioning of the PGEE Emergency Plan

during low power operation of Diablo Canyon. Thus, the PGSE

Emergency Plan includes no compensating measures to ensure ade-

quate preparedness if an earthquake complicates emergency

response. Tr. 10,878 (Shiffer); Tr. 11,060 (Sears). Neverthe-

less, Mr. Shiffer had to admit that "certainly an earthquake

would be a complication." Tr. 10,878 (Shiffer). Mr. Shiffer
indicated that, PGEE is preparing an earthquake analysis which

will focus primarily on communications and evacuation. Signi-

ficantly, he states that "the communications systems analysis

obviousl is relevant to low ower . . . ." Tr.. 10,879i80

(Shiffer). Mr. Shiffer further admitted that his conclusions

regarding PGEE's alleged compliance with the Section 50.47(b)

, Planning Standards were reached without any consideration of an

earthquake as a complicating factor. Tr. 10,879 (Shiffer).—

37/ For example, Mr. Shiffer presented extensive testimony re--
garding PGGE's communications systems. Shiffer at 12-15.
This testimony must be given no weight because it is en-
tirely speculative whether those systems will, in fact; be
available in an emergency. Similarly, Mr. Shiffer was
unable to state whether PGGE's monitoring equipment is
seismically qualified. Tr. 10,785 (Shiffer). Thus, PG&E's
attempt to demonstrate a reliable monitoring capability must
also be ignored.
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Thus, PGSE has resented no evidence to demonstrate that its
emer enc lan can, in fact,. function in an earth uake situation,

des ite the admitted relevance of such a situation to ro er

functionin of the PG8E lan durin low ower o eration. Indeed,

the evidence is compelling that the PGGE plan cannot properly

function in an earthquake situation. For instance, PGGE proposes

to utilize an interim offsite Emergency Operations Facility
located near the Sheriff's station. This facility will contain

key communications and computer systems for following the course

of an accident. Shiffer at 10; Tr. 10,752-54 (Shiffer). The

interim facility is a trailer, which is not, a seismically qual-

ified structure. Tr. 10,680, 10,791 (Shiffer)., Thus, in an

earthquake, this trailer, the brain-control center for offsite
coordination, cannot be assumed to be available. This clearly
ignores the teaching of TMI.

Because of PGRE's failure to consider the effects of an

earthquake on its emergency preparedness, the Board has been

given even further reason to rule that PGGE's onsite preparedness

is inadequate. In this regard, the Licensing Board in the San

Onofre proceeding recently established the relevant rule:
. Applicants, particularly applicants in a seismically

active area like California, should be prepared to
demonstrate that their emergency plans can function in
a major earthquake situation. 'The absence of the word
"earthquake" from 10CFR 50.47 and Appendix E is not
determinative. It seems significant that both the PSAR
and FSAR are required to include analyses of the time
required to evacuate the EPZ. One could at least argue
that such an analysis, to be complete, should include
evacuation problems likely to arise in the case of
emergency conditions off-site, such as a major earth-
quake. Memorandum and Order (Rulings on Motions to
Compel Answers to Interrogatories), Southern California
Edison Co. (San Onofre Nuclear Generating Station,
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Units 2 and'), Docket, Nos. 50-361-OL and 50-362 OL,
April 8, 1980.

This proceeding clearly falls within the compelling logic of

the San Onofre rule. Diablo Canyon is sited in a seismically

active. area -- indeed, only 2-1/2 miles from the Hosgri Fault,

which is capable of a major M7.5 earthquake. Thus, PGRE must

demonstrate that its plan and preparedness; and the State and

local plans and preparedness, can function both independently and

together in a major earthquake situation at Diablo Canyon.

Extremely significant to this proceeding is the further fact

that PGGE's onsite emergency plan specifically states, that one of

the initiating events for emergency action is an "Earthquake

~readier than SSE Levels." PGSE Plan, p. 4-19 (Section

4. 2. 3.12a) . Inexplicably, PGRE and the Staf f have ignored this
crucial provision of PGSE's plan, even though both parties must

recognize that the earthquake potential at Diablo Canyon has been

and will be the most overriding concern to public health and

safety.

Indeed, Mr. Shiffer stated that he did not know whether any

analysis had been, performed regarding the complicating effects of
an earthquake greater than the SSE. Tr. 10,794 (Shiffer). Simi-

larly,. Mr. Sears stated that he did not consider the complicating

effects of an earthquake greater than the SSE, and did not con-

sult with the Staff's seismic experts or consultants on this mat-

ter. Tr.. 11,283-84 (Sears). This gross omission, which ignores

an emergency action provision of PGGE's plan central to the

seismic vulnerability of Diablo Canyon, is itself sufficient to
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justify summary denial of PGRE's request for a low power

operating license.

There, of course, can be no "low power exemption" for these

necessary earthquake analyses, both for the SSE and the earth-

quake greater than the SSE. Mr. Shiffer admits that earthquakes,

even at low power, would complicate emergency response, partic-
/ularly with respect to communications. This Board properly can

take notice of the rugged terrain in the vicinity of Diablo

Canyon. In an earthquake situation, access to the facility could

be severely complicated, and evacuation of nearby -residents could

be rendered nearly impossible. For example, the Brunos, who live
less than two miles from the facility on the'Field Ranch, must

rely on a narrow road for evacuation -- the same road, in fact-,

that the -Diablo Canyon personnel must use when the southern
Ievacuation route is unusable. Tr. 10,742-43, 10,799, 10,870

(Shiffer). This road is difficult, to traverse in- the best of
conditions. Tr. 10,799 (Shiffer). In an earthquake situation,
use of the road would likely be impossible. Similarly, the

bridge and road out of Avila Beach, which constitute the southern

evacuation route, also could be severely affected by an earth-

quake. Absent the required demonstration by PGsE that there is
preparedness to function under such complicating circumstances,

the Board cannot approve onsite emergency preparedness.

(v)'here Have. Been No Ade uate Emer enc
Pre aredness Drills And Exercises.

Section 50.47(b)(14) requires that periodic exercises be

conducted to evaluate emergency response capabilities, to develop
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and maintain key skills, and to identify deficiencies that need

to be corrected. Specific criteria for exercises and drills are

set.. forth in NUREG-0654. See NUREG-0654, pp. 71-74.

The last exercise of the PG&E Plan occurred in 1979. It did

not even involve Revision 2 of the PGSE Plan under which PGGE now

intends to operate. Tr. 10,804 (Shiffer). That earlier exercise

also had minimal State and local involvement, and the public was

involved only as observers in the Board of Supervisors'hambers.

The drills did not even involve evacuation of on-site personnel,

and never involved the narrow northern route to the plant which

could be impassible for as much as two weeks at a time in wet

weather. Tr. 10,686, 10,700, 10,799, 10,870 (Shiffer); 10,915-16

(Mitchell). As.Dr. Mitchell testified, the earlier exercise was

not successful, except to demonstrate the lack of re aredness of
the combined PGSE, State, and local lans. Id. Nevertheless,

PGSE is now asking this Board to authorize operation of Diablo

Canyon without any requirement that a combined PGSE, State, and

local exercise be conducted to demonstrate the effectiveness of
the integrated preparedness system.

The Board cannot lawfully agree to PGEE's unfounded request

for this exemption. Whatever the scope of necessary emergency

preparedness at any power level, this Board has an obligation
under Section 50.47 to require a demonstration that the elements

of preparedness, both onsite and offsite, can and will be imple-

mented in an integrated and coordinated manner. Without such a

demonstration, there could be no basis for a finding that the

public health and safety is adequately protected.
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PGGE testified that it plans to conduct limited drills of
A

discrete portions of its Plan beginning in June 1981. These

drills are designed to lead to a full exercise of the- combined

PGGE,. State, and local plans in August 1981. Tr. 10,815-16

(Skidmore). However, the August 1981 target date for a- full
exercise is overly optimistic. A'ore realistic date is
September 1981. Tr. 10,924 (Jorgensen). The record, however, is
barren regarding the scope of the projected drills and the full
exercise. It would of course now be merely an act of crystal-
ball speculation to guess about the results of the future drills
and exercises. The fact remains that the combined plans have not

been tested comprehensively, and until that occurs, no finding of
preparedness can be made.

(vi) The PGEE Real Time Monitorin
Network Is Not Ade uate.

PGGE witnesses presented extensive testimony regarding plans

for a real time monitoring network designed to surround the

Diablo Canyon plant at a distance of about 10 miles. Tr. 10,765-

76 (Shiffer). However, most of these instruments are not. cur-

rently installed. Tr. 10,769-71 (Shiffer). Moreover, none of
the permanent, real time instruments that are now installed or

that are scheduled for installation will be within the LPZ',

except for the two which are on-site. Tr. 10,768, 10,776

(Shiffer). Thus, the permanent instruments will not be well
located for monitoring even during low power operation if the

Board were to accept the LPZ as the proper planning zone.. Tr.-

10,:910 (Mitchell). Accordingly, the only PGGE real time
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assessment equipment within the LPZ will be PGSE's mobile lab,

which, of course, can be at only one place='at a time and which

may have difficulty conducting any monitoring north of the plant

since it is not 4-wheel drive. Tr.. 10,789 (Shiffer). This Board

must therefore find that such limited:LPZ monitoring capability
fails to satisfy Section 50.47(b).

(vii) PGRE Has No Offsite Su ort
For Fire Control.

PG&E has relied on the California Department of Forestry

("CDF") to provide in-plant support in the event of fires or

medical incidents at Diablo Canyon. PGSE documented this fact in
a February 13, 1979, letter agreement with CDF, attached as part
of Appendix 7 to the PGSE Plan. Paulus, Ex. A. However, that
agreement was recently recinded by CDF, because there .had been

inadequate training and pre-fire planning. Tr. 10,669 (Shiffer);
10,906 (Paulus); Paulus at 2-4 and Ex. B. Accordingly, CDF will
not presently respond to any on-site emergency which involves

possible radiation hazards. Id.; Tr. 10,939 (Paulus).

PGEE and CDF are working toward elimination of the current

preparedness deficiencies so that a new agreement can be reached.

Tr., 10,937 (Paulus). However, until a pre-fire plan is prepared,

tested, and demonstrated to be adequate, a new agreement cannot

be executed. Tr. 10,908, 10,989 (Paulus).

Accordingly, on the evidence of record, 'this Board must find
that no offsite preparedness for fire control support exists to
assist PGGE during: an emergency. No finding of. such preparedness

for fire control can be made until a new agreement is executed
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between PGSE and CDP and the adequacy of this agreement is
evaluated by the participants in this proceeding.

Clearly,. none of the foregoing deficiencies in PGGE's emer-

gency preparedness is minor or insignificant for purposes of low

power operation.. Rather, these deficiencies reveal in the

brightest light a condition of inadequate emergency prepared-

ness.. In short, (1) PGSE has failed to comply with the require-

ments of Sections 50.33 and 50.47(a) and (b), and (2) PGGE has

failed to demonstrate that, there is a lawful basis for this Board

to grant PG&E an exemption from any of such requirements. Ac-

cordingly, for this reason also, the Board must deny the licenses

requested by PGRE.

II ~ VALVE QUALIFICATION

The TMI accident, demonstrated that relief and.safety valves,

under expected transient and accident conditions, may be exposed

to a wide range of fluid conditions, including steam, transition,
and water flow. Because of this situation and because these

valves form an integral part of the reactor coolant system pres-

sure boundary, the NRC has required qualification of these valves

and associated motors, pipes and circuitry under all fluid condi-

tions. In addition, the history of stuck-open relief valves con-

vinced the NRC to include block valves in the qualification pro-

gram, because block valves may be required to isolate a LOCA

-75-





(

associated with a relief valve failure.—'Tr. 11,166-67

(Muench); 11,212 (Cherny); NUREG-0737, p. 3-72.

The basic issue presented by the valve contention is
whether, consistent with protection of the public health and

safety, Diablo Canyon may be permitted to operate prior to satis-

factory completion of the valve qualification program. Governor

Brown submits that on the evidence of record, this Board must

find that safe operation of Diablo Canyon cannot. be ensured until
the qualification program i:s substantially complete and its re--

suits are analyzed to demonstrate that the Diablo Canyon relief
and safety valves will operate safely under all anticipated

transient and accident conditions.

The valve qualification program is barely underway. Thus,

safety valve testing has not begun and relief valve testing has

been conducted only under steam conditions. Carey-Auble at
4-7. There is still no formal block valve test program. How-

ever, in preliminary tests conducted by EPRI, 3 of 7 valves that
were tested suffered failures at relatively low pressure condi-

tions. Tr. 11,181, 11,183, 11,201 'Carey-Auble). Further, the

EPRI program is not, qualifying safety and relief valve pipes,

control circuitry, or motors. The pipes, control circuitry and

motors will have to be qualified by PG&E. This aspect of the

valve qualification program has'ot yet been conducted. Tr.

11,173, 11,203 (Carey-Auble); 11,173-74 (Gottshell). Thus, on

38/ At TMI, the block valve was relied upon to isolate the LOCA
after the relief valve stuck open and also to modulate
system pressure and to bring it down when overpressurization
was threatened. Tr. 11,166-67 (Muench).
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the data available to date, there is no evidence that even the

limited EPRI test results are applicable to any particular PWR.

See Tr. 11,236 (Cherny).

The Staff and PGSE introduced no evidence that would justify
operation of Diablo Canyon prior to completion of the valve qual-

testing to date, there already have been 3 block valve failures
under steam conditions which do not envelop the stresses from

water or transition flow.. Tr. 11,226-27 (Cherny). While these

failures did not involve the particular valves used at Diablo

Canyon, there has been no analysis to document that similar
failures may not occur at Diablo Canyon.

In short, this Board is conf'ronted with an embryonic valve

test program which already is plagued by failures. The Board is
also cognizant that the TMI accident involved, fundamentally, a

LOCA associatd with these valves. Nevertheless, PGGE and the

Staff urge that Diablo Canyon be permitted to go on-line without

further valve qualification data. The record compels this Board

to exercise its authority and rule that the public health and

safety require conclusive test results applicable to Diablo

Canyon before the facility can be operated.

III. CONCLUSIONS OF LAW

Based on the foregoing evidence, this Board should issue the

following conclusions of law:

1. The regulations in Part, 50, 10 C.F.R. )$ 50.33(g) and

50.47, apply in this proceeding.
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2. PGSE, as applicant, has the burden of proving by a

preponderance of the evidence that the combined PGRE, State, and

local response plans and preparedness comply with Sections

50.47(a) and (b), or that an exemption under Section 50.47(c)(1)

is warranted.

3. The combined PGSE, State, and local emergency response

plans do not comply with Sections 50.47(,a) and (b) or the plan-

ning standards of NUREG-0654.

4. PGRE has not demonstrated that an exemption under

Section 50.47(c)(1) is warranted.

5. PGRE has not demonstrated that relief and safety valves

will operate properly under expected accident and transient con-

ditions.
6. The licenses for fuel loading and low power testing

requested by PG8E must be denied.

Respectfully submitted,

Byron S. Georgiou
Legal Affairs Secretary
Governor's Office
State Capitol
Sacramento, California 95814

Herbert, H. Brown
Lawrence Coe Lanpher
HILLi CHRISTOPHER AND PHILLIPS' ~ C ~

1900 M Street, N.W.
Washington, D.C. 20036

Attorneys for
Governor Edmund G. Brown, Jr.,
Governor of the State of California

Dated: June 16, 1981
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ATTACHMENT 1

RELEASE vs THRYROID DOSE - 2 HOURS
I-131 Contribution

A'. DESIGN BASIS LOCA (FSAR):

NUCLIDE

ACTIVITY
RELEASED*
(Curies)

800
(Meters)

10,000
(Meters)

THYROID DOSES (REM)**

I -131
I-131 ORG
I-131 PAR

27.0
73. 4
91.8

7 '
19. 9
24.9

0.3
0.8
1.0

TOTALS: 192 ' 52. 1 2.1

B ~ 100 PERCENT RELEASE AT 5% POWER:

NUCLIDE

I -131

ACTIVITY
RELEASED***
(Curies)

4,500,000

800
(Meters)

1,221, 120

10, 000
(Meters)

49, 200

THYROID DOSES (REM)**

C ~ 1 PERCENT RELEASE AT 5% POWER:

NUCLIDE

ACTIVITY
RELEASED
(Curies)

800
(Meters)

10,000
(Meters)

THYROID DOSES (REM)**

I -131 QQQ*** 12,211 492

D. One-Tenth of One Percent Release at 5% Power:

NUCLIDE

I.-13 1

ACTIVITY
'RELEASED
( Cur j es ) ***

4, 500

800
(Meters)

1,220

10,000
(Meters)

49

THYROID DOSES (REM) **

"/ FSAR, Table 15.5-12

~* FSAR, Table 15.5-14

"**/FSAR, TAble 11.1-4, and Brunot, Testimony, Table I.
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UNITED STATES OF AMERICA
NUCLEA'R REGULATORY COMMISSXON

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

Xn the Matter of
PACIFIC GAS AND ELECTRXC COMPANY

(Diablo Canyon Nuclear Power Plant,
Units 1 and 2)

)')
)

) Docket Nos., 50-275 O.L.
) 50-323 O.L.
)
)
)

CERTIFICATE OF SERVICE

I hereby certify that copies of the "GOVERNOR EDMUND G. BROWN JR.
BRIEF OF PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW IN OPPOSI-
TION TO THE PGGE MOTXON FOR LICENSES FOR FUEL LOADING AND LOW POWER
TESTING" in the above-captioned proceeding have been served to the
following on June 16, 1981 'by U.S. mail, first class, except. as
otherwise noted:

Richard S. Salzman, Esq., Chairman
Atomic Safety and Licensing Appeal Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Dr. W.. Reed Johnson
Atomic Safety and Licensing Appeal Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Dr. John H. Buck
Atomic Safety and Licensing Appeal Board
U., S. Nuclear Regulatory Commission
Washington, D. C. 20555

Chairman
Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Chairman
Atomic Safety and Licensing Appeal Panel
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555
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John F. Wolf, Esq., Chairman
Atomic Safety, and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Mr. Glenn O. Bright
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, D. C.. 20555

Dr. Jerry R. Kline
Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

William J. Olmstead, Esq. +/
Edward G. Ketchen, Esq.
Lucinda Low Swartz, Esp.
Office of Executive Legal Director
BETH 042
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Secretary
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555
ATTENTlON: Docketin and Service Section

F

Mrs. Elizabeth Apfelberg
c/o Nancy Culver
192 Luneta Drive
San Lu'is Obispo, CA 93401

Janice E. Kerr, Esq.
Public Utilities Commission
5246 State Building
350 McAllister Street
San Francisco, CA 94102

Mrs..Raye Fleming
1920 Mattie Road
Shell Beach, CA 93449

Mr. Frederick Eissler
Scenic Shoreline Preservation Conference", inc.
4623 More Mesa Drive
Santa Barbara, CA 93105
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Mr. Gordon Silver
Mrs. Sandra A. Silver
1760 Alisal Street
San Luis Obispo, CA 93401

John Phillips, Esq.
Center for Law in the Public Interest
10203 Santa Monica Drive
Los Angeles, CA 90067

**/Bruce Norton, Esq.
Norton, Burke, Berry & Junck
3216 North Third Street — Suite 300
Phoenix, Arizona 85012

**/Philip A. Crane, Jr., Esq.
Richard F. Locke
Pacific Gas and Electric Company
P. O. Box 7442
San Francisco, CA 94106

David S. Fleischaker, Esq.
1735 Eye Street, N.W. — Suite 709
Washington, D. C. 20006

Arthur C. Gehr, Esq.
Snell 6 Wilmer
3100 Valley Bank Center
Phoenix, Arizona 85073

Mr. Richard B. Hubbard
MHB Technical Associates
1723 Hamilton Avenue — Suite K
San Jose, CA 95125

Mr. Carl Neiberger
Telegram Tribune
P. O. Box 112
San Luis Obispo, CA 93402

Byron S. Georgiou, Esq.
Legal Affairs Secretary
Governor's Office
State „Capitol
Sacramento, CA 95814

June 16, 1981

*/
By messenger
By Fed'eral Expres's

La'wrence .Coe Lgnp er
H ILLA'HRISTOPHER AND PH ILLIPS g P C ~

1900 M Street, N.W.
Washington, D. C. 20036
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