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MOTION OF PACIFIC GAS AND ELECTRIC COMPANY
TO RECONSIDER ASLB ORDER DATED FEBRUARY 13, 1981

AND OPPOSITION TO JOINT
INTERVENORS'OTION

TO REOPEN FULL POWER RECORD

Pacific Gas and Electric Company ("PGandE") hereby

moves the Atomic Safety and Licensing Board ("ASLB" or
"Board" ) to reconsider its Prehearing Conference Order dated

February 13, 1981 ("ASLB Order" ) by issuing an order as

follows:

Rejecting contentions proposed by Joint
Intervenors numbered 4, 5, 11, 13 and 24

previously admitted for litigation by the ASLB

Order;
23

25

26

2. Affirming said ASLB Order insofar as it rejected
contentions proposed by Joint Intervenors numbered

3, 6, 7, 8, 9, 10, 12, 14, 15, 16, 17, 18, 20, 21,

and 23.
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PGandE further requests this Board to review the

evidentiary record pertinent to PGandE's motion to load fuel
and conduct low power tests up to five percent power at

Diablo Canyon Nuclear Power Plant ("Diablo Canyon" ) and to

promptly issue an initial decision granting said motion. Ql

Finally, PGandE requests this Board to deny Joint
Intervenors'otion To Reopen the full power record filed
March 24, 1981 as to all proposed contentions.
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Ql We have just received this Board's Notice Of Hearing
dated April 6, 1981, in which is stated the Board's
belief that the record is not adequate for issuance of
a low power license. Since PGandE's Motion To Recon-
sider also constitutes its opposition to Joint Inter-
venors'otion To Reopen the full power record and
therefore must be filed no later than April 8, 1981
under Commission regulations, we have not been able to
respond in PGandE's papers to this Board's April 6,
1981 Notice. We do believe, however, that we have
demonstrated in this motion that the record is adequate
for issuance of a low power license, and we will
shortly file a motion to reconsider this Board's
April 6, 1981 Notice.





INTRODUCTION

10

12

13

15

16

17

18

19

20

21

22

23

25

26

On April 1, 1981, the Commission handed down a

unanimous Order based upon its review of this Board's

February 13, 1981 Order entered in connection with PGandE's

motion to load fuel and conduct low power tests at Diablo

Canyon. Pacific Gas and Electric ~Cpm an (Diablo Canyon

Nuclear Power Plant, Units 1 and 2), CLI-81-5, NRC

(April 1, 1981). This Order provides guidance on the extent

to which TMI accident-related issues may be litigated in
individual licensing proceedings, particularly in the Diablo

Canyon proceedings in which the hearing record has

long-since been closed. According to the Commission, "[t]he
Commission recognizes that this guidance could lead to
reconsideration of some of the various rulings contained in
the ASLB's February 17 [siC], 1981 Order." PGandE is filing
this motion because, in light of the Commission s Order,

that portion of this Board's Order admitting certain of
Joint Intervenors'roposed contentions was erroneously

decided.

Firing yet another salvo in their continuing

campaign to prevent Diablo Canyon from ever operating

regardless of how safe it is, Joint Intervenors have also

filed a Motion To Reopen the full power record to admit some

17 proposed contentions for litigation. The contentions





ruled on by this Board in connection with PGandE's low power

motion included these identical contentions, and this Board

rejected fourteen of them. Because we believe that the
4 Commission's Order requires rejection of Joint

Intervenors'otion

To Reopen as to all proposed contentions, this
document also constitutes PGandE's opposition to that

/
motion. Q2

The Commission's April 1, 1981 Order clarifies
that Joint, Intervenors'roposed contentions have failed to
meet the standard for reopening the closed Diablo Canyon

hearing record both as to low power and full power issues.

They have not shown, as the Order makes clear they must,

that whatever significant new evidence they seek to litigate
14 will materially affect this Board's licensing decision.

Indeed, this utter lack of nexus to Diablo Canyon reveals

their contentions for what they are: a broad-based, generic
17

21

attack on the Commission's response to the TMI-2 accident

with absolutely no relationship to Diablo Canyon other than

that it, like TMI-2, is a nuclear power plant.

ff/
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Q2 If, however, this Board does not view the Commission's
Order as entirely dispositive of Joint,

Intervenors'otion

To Reopen, we urge the .Board to defer its rulinguntil it has completed its action on all pending low
power issues and renders its decision on the low power
motion. We wish to emphasize that the highest, priority
should be assigned to resolution of PGandE's low power
motion, and we request that the Board not be diverted
from that task by Joint Intervenors'otion To Reopen.
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Joint Intervenors wish to put on trial the entire
process by which the Commission and the staff adopted the

TMI licensing requirements included in NUREG-0737. However,

the Commission's December 18, 1980 Policy Statement,

underscored by its April 1, 1981 Order, does not permit an

intervenor to litigate in individual licensing proceedings

the need for safety measures over and above those required

by Commission regulations or by NUREG-0737. An intervenor

did not. have this right, before TMI, and he does not have

that right now.

As suggested by the Commission's Order, this Board

should now reconsider its February 13, 1981 Order and (1)

deny admission to all contentions previously admitted by

that Order, and (2) affirm the denial of admission of all
contentions rejected by that Order. This Board should also

reject all contentions proposed in Joint Intervenors'otion
To Reopen.

Most importantly, this Board should immediately

review the evidentiary record compiled on the Diablo Canyon

full power operating license application to determine if it
is adequate for a decision on PGandE's low power motion.

Since that record is complete, it should promptly render a

decision authorizing issuance of a license to load fuel and

conduct low power tests at Diablo Canyon.

26





ARGUMENT

A. The Commission's April 1, 1981 Order
Requires This Board To Reject The Five
Contentions It Previously Admitted In
Its Februar 13, 1981 Order.

The Commission's Order sets forth three
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fundamental points crucial to the closed Diablo Canyon

proceedings:

(1) Since 10 C.F.R. 5 50.57(c), governing motions to
load fuel and conduct low power tests, does not

contemplate new evidentiary hearings to litigate
new contentions, the Licensing Board, promptly

after such a motion is made, must review the

existing evidentiary record to determine if it is
adequate to render a decision on the motion;

(2) the Commission's standard for reopening closed

hearing records applies to TMI-related issues

relating to either low or full power; and

(3) an intervenor may not litigate in individual
licensing proceedings that compliance with NRC

safety requirements (including NUREG-0694 and

NUREG-0737) is insufficient protection to the

public.





We will compare these points with the pertinent
parts of this Board's February 13, 1981 Order and then

demonstrate why that Order, insofar as it admitted any

contentions, is incorrect in light of the.Commission's new

guidance. g3
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j3
'n February 13, 1981, this Board issued its Prehearing

Conference Order ruling on 27 contentions proposed by
Joint Intervenors to be litigated in connection with
PGandE's motion to load fuel and conduct low power
tests up to five percent power at Diablo Canyon. Based
on its interpretation of pertinent provisions of the
Commission's December 18, 1980 Policy Statement
("Statement of Policy:=- Further Commission Guidance for
Power Operating Licenses," 45 Fed. Reg. 85236 (Dec. 24,
1980) ("Policy Statement" ), this Board admitted five
contentions (two related to emergency planning and
three to requirements in NUREG-0737), deferred ruling
on three and rejected fifteen (the remainder were
withdrawn). The admitted contentions are as follows
(the number in parentheses is that contention's new
number in Joint Intervenors'otion To Reopen): con-
tentions 4 and 5 (emergency planning; not in the Motion
To Reopen), contention 11 (pressurizer heaters; 7), 13
(water level measurement; 10), and 24 (relief and
safety valves; 9).
The fifteen rejected contentions are as follows (the
number in parentheses is that contention's new number
in Joint Intervenors'otion To Reopen): 3(1), 6(2),
7(not in Motion To Reopen), 8(4), 9(5), 10(6), 12(8),
14(11), 15(12), 16(13), 17(3), 18(14), 20(15), 21(17),
23(16).





Since A Low Power Test Motion Does
Not Give Rise To A Right To New
Evidentiary Hearings To Litigate
New Contentions, This Board Must
Promptly Review The Evidentiary
Record And Render A Decision On
PGandE's Low Power Motion.

In its Order, the Commission made clear that 10

10

15

C.F.R. 5 50.57(c) does not

contemplate that a new evidentiary
record, based on litigation of new con-
tentions, would be compiled on the
motion for fuel loading and low power
testing. [Order at 2.]
This point was correctly decided by this Board

when it held: "The filing of the [low power] motion was not.

deemed to provide an opportunity to file new contentions."

ASLB Order at 11. Q4

Because there is no right to a new evidentiary

hearing on a low power motion, a Licensing Board should

review the existing evidentiary record promptly after a low

power motion is filed to determine if it is adequate for a

decision on the motion. As the Commission stated:
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+4 The Board, however, applied the wrong standard. It
concluded that NUREG-0737 and the new emergency plan-
ning regulations establish "good cause for both reopen-
ing the record and admitting new contentions.
ASLB Order at 12. However, while the admission of
late-filed contentions requires a showing of good cause

" and a balancing of the factors in 10 C.F.R. 5 2.714
(a)(1), the burden for reopening a closed hearing
record is the more stringent standard of "significant
new evidence not included in the record, that. material-
ly affects the decision." Order at 3.
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Pursuant to 10 CFR 50.57(c), the filing
of a motion for a partial initial deci-
sion on fuel loading and low power test-
ing receuires an initial determinaton b~

h
~dentzar record ~com sled to that point
rs adecduate for such a partral decisron.
[Order at 2; emphasxs added.]

10

12

13

15

16

18

19

20

21

22

23

25

26

Historically, low power motions were made prior to

completion of the full power proceedings. ASLB.Order at 11.

As this Board knows, however, "[a]t the time of the [TMI]

accident, the record in this proceeding was complete." ASLB

Order at 1. The full power record was, therefore, complete

and closed long prior to the date PGandE filed its low power

motion (July 14, 1980); indeed, the motion was filed only
because of the TMI-caused delay in obtaining the full power

license.
Less than one month after PGandE filed its low

power motion, the NRC staff filed Supplement 10 to the

Safety Evaluation Report ("SER"), evaluating the effect of
the TMI lessons learned on fuel loading and low power

operation. The staff concluded that PGandE had met all the

pertinent requirements of NUREG-0694, and therefore that
Diablo Canyon can be operated at power levels not to exceed

five percent power without undue risk to the public's health

~ f y. ~1, h h ff f'1 d1, h ~ ~d'dl ~1 d

adecduate for a low power decision, and this Board should

have prom~tl issued that decision.
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Instead of conducting this review and rendering

its decision, this Board invited new contentions with a view

to holding new hearings with respect to PGandE's low power

motion. Q5

The Commission's order firmly establishes that
this procedure was incorrect. The low power decision should

have been made immediately after the staff filed its low

power SER Supplement. This review and decision should not

have been delayed pending a decision on whether the low

power record would be opened, much less for litigation of
any contentions which might be admitted. g6

///
///
///
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Q5 While the Board recognized that the hearing record must
be reopened in order to litigate any of Joint Inter-
venors'roposed contentions, Joint Intervenors did not
make the proper showing to warrant admission of any of
them. Pages 11-13, infra.

+6 In addition to the obvious economic injury to PGandE
and the California public from the many months of
unwarranted delay in rendering a decision on PGandE's
low power motion, an additional consequence of the
delay from the procedure followed by the Board is that,
because the Commission issued new emergency planning
rules in November 1980, Joint Intervenors now assert
that PGandE must demonstrate compliance with these new
rules in order to obtain a low power license. Had this
Board rendered its low power decision when it should
have, shortly after the staff filed SER Supplement 10,
there could be no argument (invalid though it may be)
that PGandE's demonstrated compliance with the emer-
gency planning requirements of NUREG-0694 is inadequate
emergency preparedness for a low power license.

-10-
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In order to carry out the Commission's mandate for
a prompt low power decision, this Board should immediately

review the record to determine if it is adequate. This

Board should not consider Joint Intervenors'ew proposed

low power contentions in conducting this review, since they

are not properly part of the existing evidentiary record.

After completing this review, this Board should without

hesitation render a low power decision. Only then should it
move on to a consideration of Joint Intervenors'fforts to

litigate their proposed low power contentions.

In its Order, the Commission instructed licensing
boards that
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when the record has been closed but
motions to reopen have been filed, the
Licensing Board should decide whether
the record must be reopened for new
evidence directly relevant to the fuel
loading and low power licensing request.
[Order at 2.]

Joint Intervenors'are, conclusory, unsupported allegations

cannot in any way be construed as a motion to reopen the

closed Diablo Canyon record. As we show below, the

Commission's Order leaves no doubt that Joint Intervenors

must make the showing required to reopen a closed hearing

record as to each issue they seek to litigate, and this
showing they have not even attempted, much less made.

///
///
///

-11-





2. The Standard Governing Reopening
Closed Hearing Records Must Be Met
With Respect To TMI-Related Issues
Relating To Low Power And Full Pow-
er 0 eration.

10

12

According to the Commission's Order, the record

should not. be reopened on TMI-related issues relating to
either low or full power without compliance with the

Commission's traditional standard for reopening closed

hearing records. The Commission has stated that compliance

with this standard requires "'significant new evidence not

included in the record, that materially affects the

decision'." Order at 3. As the Commission held:

15

16

17

18

19

20

21

22

23
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~h'* h b ~11
sam le submzssxon of new contentions zs
[sac] not suffxczent. Only sxgnxfz.cant
new evidence requires reopening. Of
course, in moving to reopen, a person
need not supply written testimony of
independent experts, but is free to rely
on admissions and statements from appli-
cant and NRC staff and official NRC
documents or other documentary evidence.
[Id; emphasis added.]

Three key elements, therefore, control whether any

of Joint Intervenors'ontentions can be admitted:

(1) there must be "significant new evidence not,

included in the record";

(2) that evidence must be such "that materially
affects the decision"; and

(3) the proposed contentions must be accompanied with

supporting evidence demonstrating the first two

-12-





elements —"bare allegations or simple submission

of new contentions is not sufficient."

10
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19

Tested against this standard, the Board's

conclusion that the new emergency planning regulations and

NUREG-0737 in and of themselves operated to reopen the

record is incorrect. j7 'ven if new regulatory requirements

may constitute "good cause" or "significant new evidence,"

something more is required to demonstrate that these changed

requirements will materially affect the licensing decision.

The Commission's Order requires that- contentions

based on new requirements, such as the new emergency

planning regulations and NUREG-0737, must be accompanied by

supporting evidence from which this Board can conclude that
they involve significant new evidence which will materially
affect its licensing decision. However, this Board did not

require such a showing and instead Joint Intervenors

submitted precisely what the Commission expressly stated is
insufficient -- "bare allegations or simple submission of
new contentions." The Board should to this extent,

20
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22

23

25

26

Q7 All other contentions proposed by Joint, Intervenors
both in connection with PGandE's low power motion and
in their Motion To Reopen are also improper for this
reason as well.

-13-





therefore, modify its Order by rejecting these five
contentions. Q8

Contentions Asserting The Need For
Safety Measures Not Set Forth In
Commission Requirements May Not Be
Litigated In Individual Licensing
Proceedin s.

As noted, this Board rejected fifteen of the

contentions proposed by Joint Intervenors. All fifteen were

rejected on the ground that they did not relate to any item

in NUREG-0737, but instead sought to impose additional

safety measures over and above those required by the

16
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JS/ Indeed, since it is clear in light of the Commission s
Order that this Board's refusal to admit the fifteen
contentions it rejected is completely sound (pp. 13-18,
infra), the fact alone that the Commission recognized
that its Order "could lead to reconsideration of some
of the ASLB's various rulings" can lead to no other
conclusion ,than that these five contentions were
improperly admitted.

In addition to the fact that Joint Intervenors'ailure
to provide any supporting documentation for these five
contentions requires their dismissal, we have set forth
additional reasons why these contentions should be
rejected at the Prehearing Conference and in PGandE's
Response To Joint Intervenors'tatement Of Contentions
And Statement Of Subjects On Which Governor Brown
Intends To Participate, filed with this Board on
December 18, 1980. We will not burden the Board with a
repetition of those arguments here.
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Commission. ~9 This ruling, according to the Commission's

Order, was totally correct.

The Commission's Order finally lays to rest any

argument that the right granted to 'intervenors in the Policy

Statement to challenge the sufficiency of NUREG-0737

reguirements in some way also permits them to litigate in
individual licensing proceedings the need for safety

measures not included in NUREG-0737:

[A] party may challenge the sufficiency
of an item in the NUREG documents. How-
ever, the ~sco e of the incnu~ir underH'—" " " 2—"
~safet concerns that ~rom ted the ~sa-

d
0737. What we had in mind was ~allowrn
a Egret to focus on the same ~safet con-
cern that formed the basz.s for the NUREGK
muff>creat ~res onse to that concern.
Content>one which address a ~safet
concern not considered zn NUREG-0694 and
0737 shall not be entertained as

th ~ff
oml.tted; emphasis added.]

19
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Since this Board ruled in its Order (at 13) that
it would "deny any contention which is not directly related

to NUREG-0737 retirements," the Commission's Order has the

23

24

26

j9 'ne of these contentions, number 3, relating to quality
assurance (contention 1 in the Motion To Reopen) was
also rejected on the ground that "Joint Intervenors did
not take advantage of an opportunity to be heard on
quality assurance matters in hearings raised by the
Board on October 18-19, 1977." ASLB Order at 18.

-15-





effect of affirming the Board's decision. This Board's

rationale is entirely consistent with the Commission's

guidance:
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[T]he Board does not believe it reason-
able to interpret the provision [in the
Policy Statement] permitting the chal-
lenge of the sufficiency of new regula-
tory requirements as permitting the
addition of requirements not contained
in NUREG-0737. [Id. at 14.]

Under long-established law, the Commission could

have even prohibited intervenors from challenging the

sufficiency of an item contained in NUREG-0737, had it.
wished to do so. Parties traditionally have not been

permitted in individual licensing proceedings to assert the

need for safety measures beyond those mandated by Commission

safety requirements. This is true even when the Commission

has promulgated a policy without prior notice and comment

having a substantive effect on a licensing proceeding.

For example, in Siecial v. AEC, 400 F.2d 778 (D.C.

Cir. 1968), an ASLB refused to permit an intervenor to
litigate in a licensing proceeding that an applicant must

take into account and require protection from attack or

sabotage by foreign armies. The Commission had merely a

pol~ic , and not a regulation, precluding licensing board

consideration of such matters. Despite the fact that the

intervenor argued that the board's findings regarding the

public health and safety were erroneous because of the lack

of evidence on this issue, the D.C. Circuit Court of Appeals

-16-





ruled that the ASLB acted properly in accordance with the

Commission's policy, and affirmed the licensing decision.

In Union of Concerned Scientists v. Atomic Enerqrr

4 Commission, 499 F.2d 1069 (D.C. Cir. 1974), the appellate

court was faced with a situation virtually identical to the
I

one presented here. In that case, the D.C. Circuit affirmed

the issuance of a full-term operating license to the Pilgrim
facility even though intervenors ("UCS") were precluded by

the licensing board from challenging an AEC interim politic
10

18

19

20

23

25

26

statement. establishing Interim Acceptance Criteria ("IAC")

for emergency core cooling systems (ECCS). Like NUREG-0737

(as implemented by the Policy Statement), the IAC gave

immediate effect to certain ECCS standards which applicants

were required to meet, but the Pilgrim licensing board

refused to permit UCS to challenge the sufficiency of those

standards, holding that the proper forum for UCS to raise

this challenge was rule making.

Apparently recognizing that neither the Atomic

Energy Act nor the Administrative Procedure Act provided a

basis for attack, UCS mounted a constitutional due process

challenge. Nevertheless, the court held that the licensing
board acted properly.

Petitioner here was deprived of an
opportunity to be heard on certain
issues before issuance of Pilgrim'
license. In being shunted over to the
simultaneous rule making, where it was
heard, [UCS] was not, in the circum-
stances of this case, deprived of a
timely forum by constitutional stan-
dards. Administrative action taken

-17-
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prior to a full hearing has always been
permissible when the state's interest, in
acting promptly to promote the general
welfare, including economic well-being,
outweighs the individual interest in
having an opportunity to be heard before
the state acts, perhaps in error, in
ways that may cause him significant
injury. Surely, then, it is not uncon-
stitutional where, as here, the sole
responsibility for the public health and
safety is firmly vested in the agency,
[citation], the possibility of harm fiom
the agency's action is seen only by
petitioner in its sole judgment, and
that judgment rests upon its view of
numerous complex technical questions
within the competence of the agency to
evaluate. [Id. at 1081; footnote
omitted.]
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The court stressed that the AEC must be permitted

to exercise its discretion to restrict challenges to its
safety standards to rule making, otherwise licensing

proceedings could be effectively halted:

In the instant case, where challenges to
the agency's standards rather than
agency enforcement of those standards
are consolidated into a single adminis-
trative proceeding, the same considera-
tions are operative. If the agency
could not consolidate the challenges to
its rules into rule making, and mean-
while proceed with adjudications, UCS
and other intervenors in other cases
would effectively be able to impose a
moratorium on licensing, despite the
Commission's judgment that it is prompt,
action that is called for. [Id. at
1081-82; footnote omitted.]
The court also held that the AEC had not abused

26

its discretion in prohibiting challenges to the IAC even

though they were promulgated without a prior h~earin to

-18-
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govern an important safety system. Thus, the IAC were

shielded from pre-licensing challenge despite UCS's

assertion that it had information which indicated that the

IAC were an inadequate basis for licensing. Id. at 1085.

These cases establish the. principle that the NRC

may promulgate immediately effective safety requirements

through the vehicle of a policy statement, without prior
. hearing, then preclude intervenors from challenging the

sufficiency of those requirements in individual licensing

proceedings. Surely if that procedure is proper, it
necessarily follows that it is legal and proper to prohibit
intervenors from arguing in individual licensing proceedings

that new safety measures not even addressed in any

promulgated safety requirements may be needed.

Accordingly, this Board properly rejected the

fifteen contentions as impermissible attempts to address

safety concerns not considered in the NUREG documents.

19

20

B. All Contentions Proposed In Joint
Intervenors'otion To Reopen Should Be
Re'ected.

21

22

23

25

26

Joint Intervenors'ull power motion may be

labelled a motion to reopen, but it no more meets the

standard for reopening closed hearing records than did their
Statement of Contentions filed in connection with PGandE's

low power motion. As to their low power efforts, this Board
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16

18

observed that Joint Intervenors "have not attempted to make"

the required showing to reopen the Diablo Canyon record.

ASLB Order at 8. Likewise, they have not made that showing

now regarding their full power motion.

Joint Intervenors have offered no supporting evi-
dence tending to show that these contentions have any nexus

with Diablo Canyon and that their consideration by this
Board will materially affect the Board's decision. Indeed,

Joint Intervenors'rguments advanced here are identical to
those they orally made before this Board at the prehearing

conference on low power issues in January 1981. 1+0

Those arguments were unsuccessful then and they

must remain unsuccessful. They do not constitute the

supporting evidence required by the Commission's Order to
warrant reopening the Diablo Canyon record.

The Commission's Order is completely dispositive
of Joint Intervenors'otion, and requires the rejection of
all proposed contentions.

20

21

23

24

25

26

~10 On March 26, 1981, Joint Intervenors filed their
Response to'he NRC staff's and PGandE's requests for
directed certification in which they urged that the
Commission reverse the Board's February 13, 1981 Order
by admitting all proposed low power contentions. That
response is virtually identical to their instant Motion
To Reopen. These identical briefs constitute an ack-
nowledgement that Joint Intervenors'ave presented
nothing new by way of their Motion which was not
offered in support of their largely unsuccessful
efforts to get these same contentions admitted with
respect to PGandE's low power motion.
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Joint Intervenors propose 17 contentions, all of
which they earlier proposed in the context of PGandE's low

power motion. As discussed, at. that, time this Board errone-

ously admitted three and properly rejected 14 of the 17

contentions Joint Intervenors now re-propose. ~11 This

Board rejected these 14 contentions on the ground that they

represented an impermissible effort by Joint Intervenors to

litigate the need for safety measures not required by

Commission regulations or addressed in NUREG-0694 or 0737.

The Commission's Order makes abundantly clear that Joint
Intervenors are not permitted to litigate contentions which

address safety concerns not in the NUREG documents, whether

relating to low power or full power. Accordingly, these 14

contentions must be rejected, just as they were earlier
rejected.

As we discussed at pages 11-13, ~su ra, the

remaining three contentions should also be rejected because

of Joint Intervenors'ailure to establish with any

ill
~11 The three admitted are contentions 7 (pressurizer

heaters), 9 (safety and relief valves), and 10 (water
level measurement). These contentions are numbers 11,
24, and 13, respectively, in the low power proceedings.
Joint Intervenors have not re-proposed in their Motion
To Reopen the two low power contentions relating to
emergency planning.

The 14 rejected are numbers 1, 2, 3, 4, 5, 6, 8, ll,
12, 13, 14, 15, 16 and 17 in the Motion To Reopen
(numbers 3, 6, 17, 8, 9, 10, 12, 14, 15, 16, 18, 20, 23
and 21, respectively, in the low power proceeding).





supporting evidence the standard for reopening the closed

hearing record. These three (as well as all'thers) are

merely "bare allegations or simple submission of new conten-

tions." Order at 3. Since the Commission's Order clarifies
that the NUREG documents do not, in and of themselves,

warrant reopening the record, there is no basis for
admitting these contentions. They also must be rejected.

10 CONCLUSION

12

13

15

16

17

18
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20

21
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25

26

The Commission's April 1, 1981 Order has affirmed

that:
(1) Joint Intervenors must present "significant new

evidence not included in the record, that
materially affects the decision" in order to

litigate ~an contentions relating to low power or

full power; and

(2) Joint Intervenors are not permitted to litigate
contentions which address safety concerns not con-

sidered in Commission regulations or in NUREG-0694

or 0737 relating to low power or full power.

Joint Intervenors have presented no supporting

documentation, but have submitted only "bare assertions or

simple submission of new contentions," and accordingly have

failed to meet the Commission's standard for reopening the

-22-
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Diablo Canyon record. For this reason, none of the

contentions they proposed in connection with PGandE's

low power motion or in their so-called Motion To Reopen the

full power record can properly be admitted.

Furthermore, the overwhelming majority of Joint
Intervenors'roposed contentions represent an impermissible

effort to litigate the need for additional safety measures

not considered in NUREG-0694 or 0737. For this additonal

reason, these contentions must be dismissed.

12

///
///
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This Board should promptly review the evidentiary
record pertinent to PGandE's low power motion and render its
initial decision approving issuance of a license to load

fuel and to conduct low power tests.
Respectfully submitted,
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PHILIP A. CRANE, JR.
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