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John F. Ahearne, Chairman
Joseph M. Hendrie
Peter A. Bradford
Victor Gilinsky
United States Nuclear Regulatory

Commission
Washington, D.C. 20555
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M Street, N.W.
Washington, D.C. 20036
February 26, 1981

Re: Docket Nos. 50-275 OL; 50-323 OL;
Diablo Canyon Nuclear Power Plant—
Security Proceeding

Dear Members of the Commission:

This letter responds to the February 20, 1981 Order
issued in the Diablo ~Can on proceeding by Commissioners Ahearne
and Hendrie, who roundly criticized Governor Brown's counsel,
over the dissent of.Commissioner Bradford. The Order, both
misleading and grossly generalized, conveys false impressions
about the conduct of counsel.

. The two Commissioners have mischaracterized facts in
their cavalier condemnation of Governor Brown's counsel. The
Commissioners have written of "conduct" of counsel that was
"chastised" by'he Appeal Board. ln fact,'he "conduct" that
was purportedly chastised was but a single act; and that act,
in fact, was not "chastised." "Chastised" means "severely
censured," but, the Appeal Board specifically. found the act 'of
counsel was not censurable.

s ~

The Order of the two Commissioners was''Iso"superfluous.
The Appeal Board had previously denied PGGE's motion, which
impugned an act of'Governor Brown's counsel. Since no party
appealed that final ruling, and since the only legal effect
of the Order was to affirm denial of PGGE's motion, we can dis-'
cern that the only purpose and effect of the action of the two,
Commissioners was to publicize and sensationalize allegations
made against us.
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Finally, the Order, unprecedented in its personalized
language and tenor, curiously was issued secretly without, prior
public notice, and without. affording the persons who were the
objects of its wrath the opportunity to be heard. We, who serve
as the Governor's counsel, are now duty-bound to respond.

We are submitting this letter neither to ask for recon-
sideration nor to reopen the issue. We are writing to set the
record straight.
Back round

The Order of the two Commissioners deals with an event
that occurred at the in camera hearing on the adequacy of PG&E's
security plan for the Diablo Canyon Nuclear Power Plant. Dur-
ing examination of Governor Brown's expert ..witnesses, PG&E's
counsel asked the Appeal Board to consider disciplinary action
against Governor Brown's counsel.' PG&E alleged that, we had
violated the Board's protective order, which was intended to
shield from public disclosure certain information related to
plant security. In support of its request, PG&E cited the
fact that the testimony of Governor Brown's witnesses had been
prepared at the office of the Governor's counsel, allegedly
in violation of the protective order.

The Appeal Board immediately inquired into the matter.
At the Board's invitation, we explained, why PG&E's request
should be denied. First, we stated flatly that the prepara-
tion of the testimony't our office was not in violation of
the protective order, because no protected information, as de-
fined in the protective order, was contained in the testimony.
Second, in fact no protected information was disclosed to the
public.

The Appeal Board took the matter under advisement. On
December 30, 1980, the Board issued a Memorandum and Order
denying PG&E's motion for disciplinary action. That decision
"closed" the matter with finality. No party challenged any as-
pect of the Board's decision, and no appeal was taken to the
Commission. In every way, both legally and factually, the is-
sue had been put to rest.

On February 20, 1981, however, at about 2:QQ p.m.,
Governor Brown's counsel received a telephone call from a
lawyer in the NRC's Office of the General Counsel. The 'lawyer
stated'hat shortly after 3:00 p.m. —merely an hour away—





we could pick up an order that the Commissioners would issue
on review of the Appeal Board's December 30 decision. The
transcript shows that Commissioners Ahearne, Hendrie, and
Bradford held a "short notice" meeting for 3 minutes (3:17
to 3:20 p.m.), wherein by 2-1 vote the Order was issued. Later
that afternoon, the Order was made available to us.

The Act of Governor Brown's Counsel

The only "conduct" in question of Governor Brown's
counsel was a single act: the preparation of testimony of two
expert witnesses at counsel's office. At the time we were pre-
paring the testimony at our office, the NRC Staff was knowl-
edgeable of this fact; there never has been any suggestion that
we acted surrepticiously. No protected information was taken
to our office or taken from the NRC's offices where it belonged.
The Appeal Board itself recognized that no protected information
was disclosed.

We decided to prepare the testimony at our office only
after determining that it could be done without violating the
Board's protective order. To comply with the Board's protec-
tive order, we had the choice of preparing either of two types
of testimony. First, we could prepare detailed testimony with
references to protected information in PGGE's security plan.
Such testimony would'e subject to the protective order. Sec-
ond, we could prepare general testimony without references to
details in PGGE's security plan. Such testimony, not contain-
ing protected information, would not be subject to the protec-
tive order.

We decided to prepare the latter type of testimony.
Thus, our experts'estimony contained no protected informa-
tion within the meaning of the protective order. We made that
clear to the Appeal Board at the November 1980 hearing. The
Board recognized that "...the question whether [its protective]
order was violated raises factual issues. Xn the circumstances
presented, these could be resolved only after a further hearing."

The critical fact is that after reviewing this matter,
the Appeal Board decided that there was no cause for any action
against counsel. The Board, in fact, made no finding that coun-
sel had violated the protective order. Rather, the Board denied
PGaE's motion that had requested such a finding, and "closed"
the matter with finality on December 30. The Board was con-
vinced that no harm had been done by counsel's act. Signifi-
cantly, no party to this proceeding appealed the Board's final
order.





While we disagreed with portions of the Board's Memo-
randum and Order -- particularly those that d'rew conclusions
whether certain information might, in fact, be protected--
we were satisfied that the Board acted in accordance with NRC
procedures by terminating the matter firmly. Ne believed then,
as we do now, that no useful purpose could be served by pur-
suit, of the matter. Thus, the Board's termination of the issue,
coupled with its ruling that the December 30 Order was to re-
main sequestered with the rest of the materials in this pro-
ceeding, caused us to find no practical reason to assert our
objections.

The Action of the Two Commissioners

At issue here. is the action of Commissioners Ahearne
and Hendrie in issuance of their February 20 Order. That ac-
tion unraveled the temperate approach of the Appeal Board.
Since the Commissioners'rder added absolutely nothing of
substance to the Appeal Board's ruling, and since no party
took issue with the Board's ruling, there was no reason for
the Commissioners to have reviewed the closed matter. Indeed,
the only result of the unprecedented Order was to advertise
the unbridled language of the Commissioners. That language,
through misleading generalization, mischaracterized our single
act. To quote from Commissioner Bradford's dissent, such a
"blunderbuss" surely was not. commensurate with the facts at.
issue, where neither public nor private harm was done by any-
one to anyone.

Commissioners Ahearne and Hendrie stated that the
Appeal Board "chastised" Governor Brown's counsel. This is
false. The meaning of "chastise" is "to inflict punishment"
or "to censure severely." The Board, in fact, inflicted no
punishment. Rather, the Board ruled that "applicant's, motion
that we find the Governor's counsel...to have violated our pro-
tective order is denied." (Order at. 3). Nor did the Board
censure us, let alone severely.'nstead, the Board found
that our action did "not cross the fine line separating acts
that are unwise from those which are censurable." (Order at
26).

Commissioners Ahearne and Hendrie also stated that
the Board found that the conduct of the Governor's counsel
constituted "extremely" poor judgment. This, again, is false.
The Board never used that, word. In fact, the Board concluded
that our act was not censurable.
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Finally, the two Commissioners referred to the "conduct"
of Governor Brown's counsel. This term conveyed the false im-
pression that we 'carried on in some 'objectionable mode of be-
havior. The Appeal Board, however, addressed only a single
act of counsel —one, in fact, found not worthy of disciplin-
ary action.

Underlying these excesses of the two Commissioners was
the unusual manner in which they acted secretly, without prior
public notice.'he'ir action certainly abused fair procedure.
Indeed, there was no crisi*s that. justified the circumvention
of our right to be heard or to ha've meaningful prior notice 'of
the Commissioners'ction.. Not only was due process. ignored,
but also the norm of civility and the custom of the NRC. Com-
missioner Bradford's. dissent discredited the action of the other
two Commissioners on that very score.

Having made the Appeal Board's December 30 Order public-
ly available, we now ask, in fairness, that the Commission also
make publicly available. the transcript of the statemen'ts of
counsel and the extensive 'colloquies whi'ch occurred on November
13, 14, and 15, 1980, between the''Board and counsel relating to
these matters. These statements. and colloquies, which. can eas-
ily be sanitized to delete the little, if any, protected infor-
mation contained therein, more fully reveal the 'facts as they
emerged extemporaneously at the 'he'aring.

We 'further ask, in fairnes's, that the Commission send
a copy of this letter to each person to whom the Commission
sends a copy of its February 20 Order, and that it post this
letter in each place that it posts 'its Order. Without

such.'arallel'istributionof our statement, the Commission would
.foster a misleading cha'racter'ization of Governor Brown's counsel.

Sincerely,

Herbert H. Brown

cc: The Honorable Edmund G.
Brown, Jr.,

Governor of the State
of California

Lawrence C. Lanp

Attorney's:for Governor Edmund 6.
Brown, Jr., of the State of
California
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