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RESPONSE OF
APPLICANT PACIFIC GAS AND ELECTRIC COMPANY

TO
JOINT INTERVENORS'TATEMENT OF CONTENTIONS

AND STATEMENT OF SUBJECTS ON WHICH
GOVERNOR BROWN INTENDS TO PARTICIPATE

INTRODUCTION

Joint Intervenors'tatement of Contentions

setting forth proposed contentions which they seek to
litigate in any hearings which may be conducted on Pacific
Gas and Electric Company's ("PGandE") motion for a license

to load fuel and conduct low power testing at the Diablo

Canyon Nuclear Power Plant ("Diablo Canyon" ) suffers from a

fundamentally erroneous premise: that Joint. Intervenors are

entitled to have ~an contentions litigated. How'ever, the

operating license record is now closed, the time for filing
contentions has long passed, and the Licensing Board has

before it sufficient information upon which to base its
decision on the low power testing issues. jl 'oint Inter-

Ql PGandE'.s motion recpxests authorization to load fuel and
to. conduct low-power tests up to 5 percent power.
While we agree that fuel-loading and low-power tests
should not begin until the pending Atomic Safety and
Licensing Appeal Board ("Appeal Board" ) decisions on
Diablo Canyon's security plan and seismic design are
issued, this Licensing Board need not. await those
decisions before proceeding with consideration of
PGandE's motion. The Licensing Board can and should
begin p'rocedures and issue the license contingent on
Appe'al Board affirmation of the September 1979
decision.
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venors, therefore, are not entitled to reopen the record and

litigate additional contentions.

Under the Commission's regulations, all rights
which the Joint Intervenors had to litigate contentions in
the Diablo Canyon licensing proceedings expired with the

conclusion of the operating license hearings. PGandE would

have been entitled to a decision issuing it a license

without further hearings if the Appeal Board found in its
favor. Other than the suspension of the immediate

effectiveness rule and the Commission's decision to itself
review license decisions, these procedures have not changed.

Joint Intervenors'ights were, on conclusion of the

hearings, governed by the Commission's appellate procedures,

and do not. extend to submitting new contentions and

demanding further hearings.

That the Commission's procedures in this regard

have not changed was made abundantly clear by the Commis-

sion's recent policy statement on Three Mile Island-related
licensing requirements, in which it reaffirmed its
long-standing policy against reopening closed records and

entertaining late-filed contentions. "Further Commission

Guidance for Power Reactor Operating Licenses; Statement of
Policy," 45 Fed. Reg. 41738, 41740 (June 20, 1980) ("TMI

Policy Statement" ).
PGandE's request. for a low-power license does not

alter the procedural rights of the parties. Since such a





request is subsumed within PGandE's application for a full
power license, PGandE's motion for a lesser relief following
the conclusion of hearings on the broader relief simply

cannot give rise to a right in Joint Intervenors to future
hearings and additional contentions.

Joint Intervenors advance no convincing reason why

PGandE's right. to be protected from the delay of litigating
their proposed contentions should not be sustained in this
case. Joint Intervenors'ontentions must. therefore be

summarily rejected.

JOINT INTERVENORS'HOULD NOT BE PER-
MITTED TO LITIGATE ANY ISSUES IN CON-
NECTION WITH PGandE'S LOW-POWER MOTION
BECAUSE THE HEARING RECORD IS CLOSED.

A. The Diablo Can on Proceedin s--A Summar

A brief review of the hearings which have- already

been conducted on PGandE's application to operate .both units
of the Diablo Canyon facility will assist in placing Joint
Intervenors'tatement of Contentions in context;. PGandE

applied for licenses to operate both units in July, 1973,

and the application was docketed in October 1973. After
environmental hearings, the Licensing Board issued its
Partial Initial Decision on environmental issues in 1978,

concluding that the environmental balance weighs in favor of
operating the facility. pacific Gae and Electric ~Corn an

~ (

(Diablo Canyon Nuclear Power Plant, Units 1 and 2),
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LBP-78-19, 7 NRC 989 (1978). The environmental record is
therefore closed.

In May, 1979 the Joint Intervenors filed a motion

with the Licensing Board to reopen the environmental record

to consider the, environmental consequences ~ of so-called

class 9 accidents and to reopen the emergency plan record on

the ground that the accident at TMI rendered these records

inadequate. (Alternatively, Joint Intervenors requested

directed certification of those issues to the Commission.)

The Licensing Board deferred its ruling on these issues

until it had received and evaluated the staff's report on

the implications of the TMI accident to the Diablo Canyon

proceedings.

Hearings were held in October, 1977 on non-seismic

safety issues'nd in December, 1978, January and February,
'I

1979, on seismic design issues. In September, 1979 the

Licensing Board issued its Partial Initial Decision

regarding all safety issues contested in those hearings,

finding that the plant's "Category I structure [sic],
systems, and components will perform as required during the

seismic load of the safe shutdown earthquake." Pacific Gas

and Electric ~Com an (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), LBP-79-26, 10 NRC 453, 507 (1979).

According to the Licensing Board, "[t]he record

was closed at the end of the seismic hearing 'except. for the

generic safety issues and Table S-3 issues. . . ." Id. at
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459. (Shortly after the seismic hearings ended, the record.

was closed on generic safety issues. ASLB Orders dated

Feb. 26, 1979 and March 12, 1979.) However, although the

hearing xecord on emergency plan and quality assurance

issues was closed, the'Licensing Board withheld findings on

those issues because it,.was not. known how the lessons

learned from the Three Mile Island-2 ("TMI") accident might

impact tho'se issues. Findings on Table S-3 are now deferred,

th y I ' ' ~1~
~Corn ~an , ALAB-562, 10 NRC 437 (1979), but can easily be

handled generically. Ibid.
On February 15, 1980, the Appeal Board directed a

de novo review of PGandE's security plan. Pacific Gas and

Electric ~Com an {Diablo Canyon Nuclear Power Plant, Units 1

and 2), ALAB-580, 11 NRC 227 (1980). These hearings have

been concluded, and therefore the security plan record has

been closed (subject to the filing of concluding pleadings
by the parties).

On June 24, 1980, the Appeal Board directed. that,

the seismic hearings be reopened to consider the

implications, if any, on the Licensing Board s seismic

findings of data generated from an earthquake which occurred

in the California Imper).al Valley in October 1979, a'fter the
seismic hearing record closed and the Licensing Board's

Partial Initial Decision had issued. Pacific Gas and

Electric ~Com an {Diablo Canyon Nuclear Power Plant, Units 1
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and 2), ALAB-598, 11 NRC 876 (1980). These seismic hearings

have also been concluded, and therefore the seismic record

is closed (again, subject to filing of concluding

pleadings).

On July 14, 1980, PGandE filed its motion to load

fuel and conduct low-power tests up to 5% power. On

October 2, 1980, the Licensing Board ruled that it need not
await the Appeal Board decisions on the security plan and

seismic issues before proceeding with PGandE's motion and

also deferred its determination of Joint Intervenors'ay
1979 motion to reopen the environmental record to consider

class 9 accidents until after ,the Appeal Board's seismic

decision is issued.

In August 1980, the staff submitted its Supple-

ment 10 to the Safety Evaluation Report ("SER") which

addressed PGandE'.s compliance with NUREG-0694 for issuance

of a license to load fuel and conduct low-power testing. In
that Supplement, the staff concluded that PGandE is in
compliance with the existing Commission regulations
regarding emergency planning for the issuance of a low-power

testing license and assessed the TMI implications on quality
assurance insofar as relevant to low-power operation.
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Thus all hearings on PGandE's application for an

operating license have now been concluded, and no further
hearings are scheduled on any operating license issue. +2

More importantly, the record is now complete for the

Licensing Board to reach a decision on PGandE's motion to
load fuel and to conduct low-power tests. There is no basis

either in law or fact to consider any new contentions.

g2 If PGandE had not filed the instant motion, the only
remaining steps for issuance of a full power license
would be: the completion of the staff's TMI report;
the Licensing Board's ruling on Joint

Intervenors'equestto reopen the record on the class 9 and emer-
gency planning issues; and the resolution of any
remaining issues by the staff. As the Appeal Board
stated:

[O]nce an operating license board has
resolved any contested issues and any
issues raised sua ~s onte, the decision
as to all other matters which need to be
considered prior to the issuance of the
requested license is the responsibility
of the staff and it alone. [Consoli-
dated Edison ~com an of New York, Inc.
(Indian Point, Units I, 2 a 3),
ALAB-319, 3 NRC 188, 190 (1976).]

There is simply no right in an operating license pro-
ceeding to have all matters resolved by the board in
contested hearings. "[A]n operating license board is
neither required nor expected to pass upon all the
items which the staff must consider and resolve beforeit approves a license." ibid. Merely because Joint
Intervenors have thought. up more issues, therefore,
does not. give them any right to have them litigated.
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B. Joint Intervenors Are Not Entitled To
Reopen The Closed Operating License
Record.

1. The Le al Standard.

Joint, Intervenors seek to litigate their proposed

contentions apparently on the assumption that because they .

say they are entitled to litigate them, it, must be so. But

in order to contest, any issues, Joint Intervenors must, first
establish that they are entitled to a hearing at all. Then

they must show that the issues they seek to litigate are

relevant to the purpose for which the hearings are reopened.

The Commission's regulation governing the issuance

of a license for fuel loading and low-power testing does not

contemplate additional hearings or the admission of new

contentions on a motion for a low-power testing .license

where the hearings have been concluded on full power issues.

Section 50.57(c) of 10 C.F.R. states in pertinent part:
An applicant may, in a case where a
hearing is held in connection with a
pending proceeding under this section
make a motion in writing . . . for an
operating license authorizing low-power
testing (operation at not more than 1
percent of full power for the purpose of
testing the facility), and further
operations short of full *

power
operation. Action on such a motion b~

with dne receard to the ~icihts of theP.the ~rz ht of ~an par~t to be heard to
the extent that his contentions are
relevant to the ~aotivit to be
authorized.
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Rather than permitting a party to reopen hearings

to consider anew issues which were (or could have been)

litigated during operating license hearings, this section
must be viewed as operating to limit and narrow the

contentions which may be considered in deciding a low-power
'h

testing application. When such a motion is made prior to
completion of the full power hearings, the contentions being

litigated in the full power proceedings are to be narrowed

so that they are relevant ~onl to the issues raised by the
low-power motion. This ensures that the low-power motion

will be expeditiously resolved without becoming bogged down

by contesting the pending broader full power contentions.
However, when the low-power motion is filed after

l

conclusion of the operating license hearings, with the
broader contentions relevant to full power having been fully
litigated, there are no issues remaining to be litigated
relevant to the low-power motion.

Section 50.57(c) cannot be read to expand the

rights of intervenors beyond the rights which they have in
operating license hearings to litigate issues which, had the

low-power motion not been made, they would have no right to
litigate because the hearing record is closed. Section

50.57(c) says nothing about permitting "new" or "additional"
contentions. This is logical since all low-power issues

must necessarily be subsumed within the, full power issues.
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Although, Joint Intervenors have not specifically
moved to reopen the record, their Statement of Contentions

plainly contemplates a wholesale reopening of the operating

license hearings. They have, however, failed to meet the

Commission's traditional standard .for reopening closed

hearing records.

Because litigation must come to an end at some

point, a heavy burden is placed on those who seek to reopen

a closed hearing record:

[I]t must appear that reopening the
proceeding might alter the result in
some material respect. In the case of a
motion which is untimely without good
cause, the movant has an even greater
burden; he must demonstrate not merely
that the issue is significant but, as
well, that the matter is of, such gravity
that the public interest demands its
further exploration. [Citations omit-
ted.] These criteria govern each issue
to be reopened; the fortuitous circum-
stance that a proceeding has been orwill be reopened on other issues has no

~Com an (Three Mile Island Nuclear
Station, Unit 2), ALAB-486, 8 NRC 9,
21-22 (1978).]

See Kansas Gas a Electric ~com an (Wolf Creek Generating

Station, Unit No. 1), ALAB-462, 7 NRC 320, 337-38 (1978);

Houston Licihtinq and Power ~Com an (Aliens Creek Nuclear

Generating Station, Unit 1), ALAB-535, 9 NRC 377, 386 (1979)

(limitations could even be placed on contentions submitted

by new intervenors which are related to issues litigated in

-10-





(Seabrook Station, Units 1 and 2), CLI-80-33, NRC

CCH Nuc. Reg. Rep. 0 30, 533 at 29, 600 (September 25, 1980)

(Chairman Ahearne stating the Commission's test for
reopening closed records while dissenting).

A record may be reopened only where there is newly

discovered evidence or a material change in circumstances.

Moreover, a motion to reopen must be accompanied with
supporting evidence to show that it can affect the result of

1' '. 1 l.

Station, ~su ra, 9 NRC at 336; Carolina Power and Liciht

~Com an (Shearon Harris Nuclear Power Plant, Units l, 2, 3,

and 4), CLI-79-10, 10 NRC 675 (1979).

The Commission just recently reaffirmed the

standard for reopening closed records and considering

late-filed contentions in the context of its policy
statement concerning TMI-related licensing requirements. As

the Commission stated:

The Commission believes that where the
time for filing contentions has expired
in a given case, no new TMI-related
contentions should be accepted absent a
showing of good cause and balancing of
the factors in 10 CFR 2.714(a)(l). The
Commission expects strict adherence toits regulations in this regard.

new evrdence on T~NT-re ated issues
should be ~strichl adhered to. Thus,
for example, where initial decisions
have been issued, the record should not
be ~reo ened to take evrdence on some
TMI-relat'ed issue unless the ~ar~t
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the decision. [Emphasis added. j ~3

The time for filing contentions clearly has

expired. .10 C.F.R. 5 2.714(c). All full power hearings are

concluded. Joint Intervenors must present "significant new

- evidence, not included in the record, that materially
affects the decision" in order ta reopen the hearings. This

-they have riot done.

2. .The Hosgri Fault Does Not Present,
Significant New Evidence Warranting
Reo enin The Record.

If they are true to form, Joint 'Intervenors will
argue as the premise far why they *should be permitted to
litigate these proposed contentions that the existence of
the Hosgri fault approximately three miles offshore, from the

facility constitutes "exceptional circumstances,-" rendering

the facili'ty much mare vulnerable to earthquake damage than

other facilities. See Request For, Directed Certification at
3-10. This premise is false.

.Q3 Indeed, even in thase situations where hearings are not
concluded and TNI-related contentions could be admit-
ted, 'the Cammission strongly discourages contesting
those contentions in the hearings.

[T]he Commission instructs its staff to
utilize, to the maximum extent practi-
cable, the Commission's existing summary
disposition procedures in responding to
TMI-related contentions. [TNI Policy
Statement, 45 Fed. Reg. at 41740.]
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Joint Intervenors have successfully used the

Hosgri fault to delay licensing of Diablo Canyon beyond all
reasonable limits. They have cried "exceptional

circumstances" at every conceivable opportunity in an effort
to delay, obfuscate and to impose their notion of absolute

safety far beyond that necessary to provide reasonable

assurance that the public health and safety will not be

endangered. This constant cry of "exceptional

circumstances," like the Diablo Canyon hearings, must, end

now.

The facts are that the Hosgri fault has been

intensively analyzed. The Diablo Canyon facility has been

exhaustively reanalyzed and substantially modified to comply

with the Commission's seismic design criteria on the basis
of the safe shutdown earthquake ("SSE") now postulated for
the Hosgri fault.

Xn short, as the Licensing Board has determined,
the Hosgri fault no longer is an "exceptional circumstance."

(We are confident that this decision will shortly be

affirmed by the Appeal Board.) Such a decision necessarily
implies that there is no more risk of earthquake damage at
Diablo Canyon from a Hosgri SSE than at other nuclear plants
from the safe shutdown earthquakes postulated for their
seismic design. Thus, the Hosgri postulated SSE earthquake

is a design-basis earthquake which, by definition, is an

-13-
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earthquake the plant is designed to withstand as required by

the Commission s seismic design criteria.
The "exceptional circumstances" cry cannot, on the

one hand, be used to require a seismic reanalysis and

modification of the facility and, on the other hand, after
such redesign and modification has been completed, be used

to require additional hearings and contentions as if the

facility had never been modified Q4

With the discarding of Joint Intervenors'osgri
"exceptional circumstances" argument, there is no support

whatsoever for reopening the closed hearing record, nor to
permit litigation of these proposed contentions. In view of

j4 'oint Intervenors'ustomary reference to the statement
made by the Appeal Board in AIAB-519, 9 NRC 42, 46
(1979), is inapposite. See Request For Directed
Certification at 5. The issue before the Appeal Board
was whether two consultants to the ACRS, whose views
diverged from the ACRS report on Diablo Canyon's
seismic qualifications, could be subpoenaed by the
licensing Board on the Joint Intervenors'ehalf to
testify on the seismic issues. The Appeal Board
concluded that exceptional circumstances existed which
justified such subpoenas in light of the prohibition
contained in 10 C.F.R. 2.720(h)(1). This was neces-
sary, according to the Appeal Board, to determine
whether the Hosgri reanalysis and modifications'ould
be sufficient to withstand the postulated SSE, the
plant's original seismic design criteria having been
premised on a lesser SSE. Importantly, the fact that
the seismic reanalysis of Diablo Canyon was subjected
to such intense scrutiny -- including the extraordinary
step of permitting testimony of ACRS consultants
critical of the ACRS report — should permit even
greater confidence to be placed in an Appeal Board's
finding that the plant is adequately designed to
withstand the SSE.





the Commission's recent reaffirmation of its strong policy
against. reopening closed hearing records and not considering

late-filed contentions (TMI Policy Statement), these hear-

ings must not be reopened. .Their Statement of Contentions

should be denied on that basis alone. However, there are

additional reasons why Joint Intervenors should not be

permitted to advance their proposed contentions.

JOINT INTERVENORS'ONTENTIONS PRESENT
NO LITIGABLE ISSUES.

A. Joint Intervenors Have Set Forth No
Basis For Litigating TMI-related Licens-
in Re irements.

Joint Intervenors are seeking to litigate conten-

tions which purport to (but almost universally do not)
question PGandE's compliance with TMI-related licensing
requirements (NUREG-0694) and that these new requirements

are insufficient, to warrant licensing. However, under

prevailing Commission policy and logic, Joint Intervenors

should not be permitted to litigate such issues.

Generally, compliance with Commission regulations
entitles an applicant to the requested license. Maine

Yankee Atomic Power ~Com an (Maine Yankee Nuclear Power

Plant, Unit 2), ALAB-161, 6 AEC 10003 (1973), affd.,
a

CLI-74-2, 7 AEC 2 (1974), affd. sub nom. Citizens for Safe

Power v. NRC, 524 F.2d 1291 (D.C. Cir. 1975); TMI Policy
Statement, 45 Fed. Reg. at..41740. Parties have not been

-15-
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permitted to challenge the sufficiency of Commission

regulations absent a showing'f special circumstances. Id;
10 C.F.R. 5 2.758. Of course, intervenors are free to
challenge the adequacy of an applicant's compliance.

Notwithstanding Maine Yankee, however, the

Commission has also imposed additional licensing
requirements which, although not formal regulations adopted

through rulemaking, are nevertheless viewed by .the

Commission as conditions precedent to obtaining a license.
The recent, TMI-related NUREG's are examples of such

additional requirements. NUREG-0660, NUREG-0694. In such

circumstances where the Commission generically is demanding

more than is required by its regulations, the applicant has

been accorded the right to challenge the necessity for such

supplementary requirements and intervenors have been

permitted to challenge the adequacy of compliance. TMI

Policy Statement, 45 Fed. Reg. at 41740. As set forth in
that Policy Statement, however, intervenors are not allowed

to challenge the sufficiency of these additional
supplementary requirements, just as they are not allowed to
challenge the sufficiency of formal regulations, absent a

showing of special circumstances. 10 C.F.R. 2.758.

Accordingly, Joint Intervenors are not permitted
to challenge the sufficiency of the TMI-related supplemental

licensing requirements. The TMI Policy Statement simply
reaffirms the Commission's general policy in this regard as

-16-





specifically applied to the TMI-requirements. In short, the

Licensing Board should not entertain any contentions which

challenge the sufficiency of any licensing requirements

going beyond those formalized in existing regulations.
Joint Intervenors are being denied no rights

whatsoever by being precluded from challenging the suffi-
ciency of these additional TMI-related licensing require-
ments. Had these requirements not been imposed, the Joint
Intervenors would have the identical right which they now

have: to challenge compliance with existing regulations.
However, they have had that opportunity, and the hearing

record on compliance with existing regulations is now closed.

B. PGandE Has Sufficiently Complied With
Emergency Planning Requirements To
Adequately Protect The Public Health And
Safet

A major thrust of Joint, Intervenors'roposed
contentions is that PGandE must be .required to demonstrate

compliance with the Commission's revised emergency planning
re'gulations effective November 3, 1980 as a condition to
obtaining a license to load fuel and conduct low-power

testing. 10 C.F.R. Part. 50, "Emergency Planning," 45 Fed.

Reg. 55402 (Aug. 19, 1980). However, the existing state of
PGandE's emergency preparedness is sufficient. to meet. the
statutory requirement of providing adequate, protection for
the public health and safety for the limited purpose of
fuel-loading and low-power testing.

-17-





As the NRC has found, PGandE has complied with the

former appendix E to 10 C.F.R. Part 50 and. Reg. Guide 1.101.

Supplement 10 to SER at III.B-2. ~5 Although the revised

emergency planning regulations became effective subsequent

to the promulgating of NUREG-0694 and the staff's submission

of SER Supplement 10, these regulations expressly contem-

plate that a plant may be licensed on less than full
compliance with the new zegulations.

Failure to meet. the standards set, forth
in paragraph (b) of this subsection may
result, in the Commission declining to
issue an Operating License; however, the
applicant will have an opportunity to
demonstrate to the satisfaction of the
Commission that deficiencies in the
plans are not sig'nificant for the plant
in question, that. adequate intezim
compensating actions have been or will
be taken promptly, or that there are
other compelling reasons to,permit plant
operation. [10 C,F.R. 5 50-4'7(c)-3

Me submit that this provision authorires the

Licensing Board to approve=issuance of a low power license
on less than full compliance with these regulations,
provided there is adequate protection for the public health
and safety. Both the Federal Emergency Management Agency

+5 In order to obtain a fuel-loading and,low-power testing
license, NUREG-0694 requires compliance with the
then-existing Appendix E of 10 C.F.R. Part, 50, Reg.
Guide 1.101 and the off-site emergency plans as set
forth in NUREG-75/111.
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and the NRC Steering Committee have agreed that PGandE's

present state of emergency preparedness is sufficient to
provide this protection for purposes of the low-power

testing proposed by PGandE. Supplement 10 to SER at
III.B-2; NRC Memorandum with enclosure from FEMA/NRC

Steering Committee re Emergency Preparedness Criteria For

Low Power Testing, a copy of which is attached for the

Board's convenience.

Such a lesser standard is appropriate in this
case. Low-power tests do not result'n sufficient fission
products to cause enough residual heat for a core melt to
occur. There is, accordingly, signifi'cantly less risk to
the public health and safety from such low-power testing
than even the minimal risks associated with full power

operation. Therefore, full compliance with the revised

regulations should not be necessary to obtain a low-power

license. Duke Power ~Com an (William B. McGuire Nuclear

Station, Units 1 and 2), ASLB Order dated Nov. 25, 1980,

slip op. at 3, a copy of which is attached for the Board's

convenience.

Moreover, the Commission authorized the issuance

of fuel-loading and low-power testing licenses to the

Sequoyah, North Anna 2 and Salem 2 faciliti'es on the basis
of the staff~s finding that each applicant had complied with
the requirements of NUREG-0694, including its emergency

response requirements. NUREG-0694 at 9. The staff seeks to
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apply the same standard to PGandE as it did to those

facilities. PGandE recognizes that the Sequoyah, North

Anna 2 and Salem 2 licenses were uncontested and granted

prior to the effective date of the Commission's revised
regulations. Nevertheless, the Licensing Board should not

require compliance with the more stringent standard proposed

by Joint Intervenors simply because this is a contested

proceeding subsequent to the adoption of the revised
regulations. The ultimate standard -- whether the facility
may be operated at. the requested level of low-power with
reasonable assurance that the public health and safety will
not be endangered -- is the same in any event.

In addition to arguing that the existence of the

Hosgri fault. constitutes "exceptional circumstances"

(notwithstanding the reanalysis and modification of the

plant to accommodate the postulated safe shutdown

earthquake), Joint Intervenors may also argue that full
compliance with the new emergency response regulations is
required because of possible "widespread panic or fear that
substantial emissions from the disabled plant are

unavoidable." See Request For Directed Certification at 16.

Such speculation can hardly provide the basis for requiring
full compliance with the new regulations.

Joint Intervenors have submitted absolutely no

evidence —nor could they -- of how the public might re'act

-20-





to a hypothetical low power testing accident. Q6 Moreover,

the new regulations focus on such factors as the plume

exposure and ingestion pathways, factors which are intended

to protect against actual releases, and not on conjectured

panic and fear. +7

Joint Intervenors have established no basis for
litigating emergency response contentions, and such proposed

contentions must be rejected.

IV

GOVERNOR BROWN ' STATEMENT CANNOT PRO-
VIDE THE BASIS FOR FURTHER HEARINGS OR
FOR ADDITIONAL CONTENTIONS.

As the representative of an interested state (10

C.F.R. 5 2715(c)), the Governor has not submitted conten-

tions. Rather, he has submitted only a Statement of
Subjects on which he intends to participate. As such, the

g6 On December 5, 1980, the Commission refused to permit
the issue of the public's psychological stress to be
contested in the TMI-1 restart hearings. Certainly if
such an issue is not a proper matter for litigation in
those proceedings, it can hardly be a significant
factor warranting reopening the emergency planning
record with regard to PGandE's low-power motion.

Q7 Joint Intervenors'rgument that the Hosgri fault poses
a substantial risk of off-site destruction which mightinhibit emergency response is equally fallacious.
Since the plant is capable of withstanding the Hosgri
SSE, the possibility that the SSE may cause off-site
damage is irrelevant since it would not in conjunction
with that. damage also cause damage at the plant
necessitating an emergency response.
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Governor's Statement cannot provide the basis for admitting

contentions or for holding hearings.

The Governor's Statement assumes that (a) there

will be hearings, and (b) there will be contentions admitted

by parties -- Joint Zntervenors -- (or issues raised sua

~s onte by this Board) on subjects on which he can

participate. Accordingly, .the Governor will be able to
participate, if at all, only to the extent (a) the Joint
Intervenors are successful in obtaining a hearing, and (b)

they are successful in having contentions admitted (or the

Board sua ~s onte raises issues) on PGandE's motion for
low-power tests.

This result should come as no surprise to the

Governor, since it is mandated by Commission regulations.
10 C.F.R. 55 2.714, 2.715(c). Moreover, his participation
was expressly conditioned upon his "tak[ing] the proceeding

as he finds it." Licensing Board Order dated November 16,

1979; ALAB-583 11 NRC 447 (1980).

The record as the Governor now finds it is closed

on all operating .license issues. We have showed that Joint
Intervenors are not entitled to a hearing on PGandE's

motion, much less to have, any of their contentions admitted.

These reasons apply with at least equal force to the

Governor, who is not. a party. The Governor's statement

therefore sets forth no basis for litigating any issues in
connection with PGandE's instant motion.
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IN THE ALTERNATIVE g CERTAIN CONTENTIONS
AND »SUBJECTS« SHOULD BE REJECTED
INDIVIDUALLY.

The contentions of Joint Intervenors
("contentions") and subjects of Governor Brown ("subjects")
fall into one or more of five categories. Those categories

are as follows:

A.

B.

C.

Alleged contentions or subjects which are legal
arguments and not factual .in nature.
Contentions or subjects which were or should have

been litigated previously in these proceedings and
're

not required by the low power testing
requirements set forth in NUREG-0694.

Contentions or subjects requesting action by the

staff and/or PGandE which is neither required by

applicable regulations nor by low-power testing

D.

E.

requirements of NUREG-0694.

Contentions challenging PGandE's conformance with
low-power testing requirements of NUREG-0694.

Contentions which are legall'y deficient, e.c[., not

specific, overly-broad, vague, etc.

A. Contentions Or Subjects which Are Legal
Ar uments.

Contentions 1 and 2 of Joint Intervenors argue

that this Board should not issue a low-power license until
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definitive determinations by the Commission axe made

regaxding the questions of seismic safety and the secur'ity

plan. These "contentions" are clearly guestions of law on

which .no evidence need be taken whatsoever. As set. forth in
the first part of this response,. PGandE recognizes -that th'

loading of fuel and low-power testing would indeed be

contingent. upon a- favorable finding by the Appeal Board as

respects those two issues. A finding by the Appeal Boaxd

is, of'ourse, a finding of the "Commission" unless

expressly overruled by the Commission itself. This Board

may, and should, issue the low-power license subject to 10

C.F.R. g 50.57.

Subjects 1, 1A, 2, and 2A, as pxoposed by Governor

Brown, are, .in essence, the same arguments as set forth in
Joint Intervenors'roposed contentions 1 and 2. The

response to Joint, Intexvenors'ontentions 1 and 2 is, of
course, equally applicable to the like subjects as proposed

by Governor Brown.

Contentions 4 and 26 and subjects 3. and 3A deal

with emergency response planning. We have demonstrated at
some length that this topic is not, a proper subject for
contentions, ~sn ra, at 17-21.

B. Contentions Or Subjects Which Were Or
Should Have Been Litigated Previously In
These Proceedin s.

Many of the contentions of Joint Intervenors and

one of the proposed subjects of Governor Brown fall into
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this category. As stated previously, Intervenors clearly
have no right to raise contentions in these proceedings on

matters which have been litigated and the record has been

closed. A motion for low-power testing does not, under any

applicable regulations, rules, policy statements, or

otherwise, give rise to a right to relitigate those issues

which were or could have been litigated in prior hearings.

Joint Intervenors'ontention 3 states as follows:
The Applicant has failed to demonstrate
compliance at Diablo Canyon with 10 CFR
Part 50, Appendix B, regarding quality
assurance.

As we discussed (~su ra at 4-5, 6), the question of quality
assurance was litigated before this Board in October of
1977, and the record was closed. The sole reason that this
Board withheld findings on quality assurance -- the unknown

implications of TMI -- has now been satisfied with the
staff's submission of Supplement 10 to the SER. Quality
assurance is not mentioned in 'NUREG-0694 either for low

power-testing, near term operating licenses or operating

reactors.

Joint. Intervenors'ontention 6 states:
The applicant has failed to demonstrate
that the containment at Diablo Canyon
can withstand pressures resulting from
the combustion of hydrogen likely to be
generated by the reaction of zirconium

, cladding 'with water during a
loss-of-coolant accident at, the
facility.

Again, this topic is not addressed in NUREG-0694. If
Intervenors desired to raise this issue, they should have
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done so in the October 1977 hearing. There is no allegation
that PGandE does not, comply with all applicable regulations,

regulatory guides, and policy statements. In fact, PGandE

does comply with all such requirements.

Joint Intervenors'ontention 8 states:

The accident at TMI Unit, 2 demonstrated
that reliance on natural circulation to
remove decay heat. is inadequate. During
the accident, it was necessary to oper-
ate at least one reactor coolant pump to
provide forced cooling of the fuel.
However, the Applicant.'s testing program
does not demonstrate a reliable method
for forced cooling of the reactor in the
event of a small loss-of-coolant acci-
dent ("LOCA".), particularly with regard
to two-phase flow and with voids such as
occurred at TMI-2. This is a threat to
health and safety and a violation of
both General .Design Criterion ("GDC") 34
and GDC 35 of 10 C.F.R. Part, 50,
Appendix A.

Again, this item is not required for low-power testing under

NUREG-0694. Intervenors had the opportunity to raise
compliance with GDCs 34 and 35 in the October 1977 hearings.
It would seem, however, that Joint Intervenors are

requesting that PGandE do something that is not required by

regulations, regulatory guides or policy statements of the
Nucle'ar Regulatory Commission.

Joint Intervenors'ontention 9 states:
Using existing equipment at Diablo Can-
yon, there are three principal ways of
providing forced cooling of the reactor:
(1) the reactor coolant pumps; (2) the
residual heat removal system; and (3)
the emergency core cooling system in a
"bleed and feed" mode. None of these

-26-



k



methods meets the NRC's regulations
applicable to systems impo'itant to
safety and is sufficiently reliable to
protect health and safety:
a ~ The reactor coolant pumps do not

have an adequate on-site power
supply (GDC 17), their controls do
not meet IEEE 279 (10 C.F.R. 50.55a
(h)) and they are not adequ'ately
qualified (GDC 2 and 4).

b. The residual heat removal system is
incapable of being utilized at the
design pressure of the primary sys-
tem.

c The emergency core cooling system
cannot be 'operated in the bleed and
feed mode for the necessary period
of time because of inadequate
capacity and radiation shielding
for the storage of the radioactive
water bled from the primary coolant
system.

As stated in the contention itself, it is the position of
the Joint Intervenors that "none of these methods meets the

NRC's regulations. . . ." This is not a NUREG-0694 issue

for low-power testing. Intervenors had the opportunity to
litigate this issue if they so desired, in the hearings held

in October of 1977.

Joint Intervenors'ontention 18 states:
The TMI-2 accident demonstrated that the
severity of the environment in which
equipment important to safety must
operate was underestimated and that
equipment previously deemed to be envi-
ronmentally qualified failed. One
example was the pressurizer level
instruments. The environmental quali-
fication of safety-related equipment at
TNI is deficient in three respects: (1)
the parameters of the relevant accident
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environment have not been identified;
(2) the length of time the equipment
must operate in the environment,has been
underestimated; and (3) the methods used
to qualify the equipment are not ade-

. quate to give reasonable assurances that
the equipment will remain operable.
Diablo Canyon should not be permitted to
load fuel until all safety-related
equipment has been demonstrated to be
qualified to operate as required by GDC
4. The cri'teria for determining quali-
fication should be those set forth in
Regulatory Guide 1.89 or equivalent.

Again, this issue was before the Board in the safety
-hearings for which the record has been closed. It is not
contained in NUREG-0694 as a requirement for low-power

testing.
Joint, Intervenors'ontention 22 states:
The design of Diablo Canyon has not been
demonstrated as complying with the Com-
mission's regulations concerning fire
protection, including GDC 3 and Appendix
R. Therefore, unless the plant systems
are demonstrated to comply with all
latest applicable Commission regulating
requirements, application of Diablo
Canyon will endanger public health and
safety.

This proposed contention does not, as far as PGandE can

.ascertain, even arguably have anything whatsoever to do with
Three Mile Island, low-power testing, or anything presently
pending before this Board. The question of fire protection
was reviewed by this Board during the October 1977 hearing.

Findings as to the adequacy of PGandE's fire protection
system have been made by this Board. The issue certainly is
not even mentioned in NUREG-0694.
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Joint Intervenors'roposed contention 27, which.

sh'all not be quoted here as it is a rather lengthy and

disjointed rehash of contentions set forth elsewhere and,

additionally, a discourse on apparent reasons as to why

those issues should be contentions, is not, insofar as

PGandE is able to understand it, required for low-power

testing under NUREG-0694. Several, of the issues which Joint
Intervenors may be attempting to ,raise in the alleged

contention were indeed covered in the full power hearings
and closed by the Board's Orders dated February 26 and

March 12, 1979.

Joint Intervenors'ontention 14 states as

follows:

10 C.F.R. 50.46 requires analysis of
ECCS performance "for a number, of postu-
lated loss-of-coolant accidents of dif-
ferent sizes, locations, and other prop-
erties sufficient to provide assurance
that the entire spectrum of postulated
loss-of-coolant accidents is covered."
For the spectrum of LOCAs, specific
parameters are not. to be exceeded. At
TMI, certain of these were were
exceeded. For example, the peak
cladding temperature exceeded

2200'ahrenheit,(50.45(b)(1)), and more than
1/ of the cladding reacted with water or
steam to produce hydrogen (50.46(b)(3)).
The measures proposed by the staff
address primarily the very specific case
of a struck[sic]-open power operatedrelief valve. However, any other small
LOCA could lead to the same conse-
quences. Additional analyses to show
that there is adequate protection for
the entire -spectrum of small break
locations for the Diablo Canyon design
have not been performed. Therefore,
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there is no basis for finding compliance
with 10 C.F.R. 50.46 and GDC 35. None
of the coriective .actions to date have
fully addressed the demonstrated inade-
cpxacy of protection against. small. ZOCAs.

A subject upon which Governor Brown has expressed his desire

to participate (expressed as subject number 12) is as

follows:

Whether the small break loss of coolant
analyses and tests, including computer
code verification, recpxired fox Westing-
house PWRs .are sufficiently complete and
accurate to permit issuance of the
requested li'censes.

The subject of LOCAs is indeed found, in NUREG-0694.

However, th'e contention as phrased, and the subject. as

phrased, are not. Indeed, as will be seen in the motion for
summary disposition to be filed by PGandE shortly, the

premise of Joint. Intervenors'ontention is indeed false and

the "additional analyses" requested by Joint Intervenors

have indeed been performed, submitted to the NRC staff, and

reviewed by the staff.
C. Contentions Or Subjects Requesting

Action By The " Staff And/Or Applicant
Which Is Neither Required By Applicable
Regulations Nor By Low-Power Testing
Re irements Qf NUREG-0694.

Joint Intervenors'ontention 10 states:
The staff recognizes that pressurizer
heaters and associated controls are
necessary to maintain natural
circulation at hot, stand.-by conditions.
Therefore, this ecpxipment should be
classified as "components important to

-30-
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safety" and required to meet all appli-
cable safety-grade design criteria,
including but not limited to diversity
(GDC 22), seismic and environmental
qualification (GDC 2 and 4), automatic
initiation (GDC 20), separation and
independence (GDC 3 and 22), quality
assurance (GDC 1), adequate, reliable
on-site power supplies (GDC 17) and the
single failure criterion. The Appli-
cant's proposal to connect two out of
four of the heater groups to the present
on-site emergency power supplies does
not provide an equivalent or acceptable
level of protection.
Joint Intervenors'ontention ll states
The Applicant has proposed simply to add
the pressurizer heaters to the on-site
emergency power supplies. It has not
been demonstrated that this will not
degrade the capacity, capability andreliability of these power supplies in
violation of GDC 17. Such a
demonstration is required to assure
protection of public health and safety.
Joint .Intervenors'ontention 12 states

Proper operation of power operatedrelief valves, associated block valves
and the instruments and controls for
these valves is essential to mitigate
the consequences of 'accidents. In
addition, their failure can cause or
aggravate a LOCA. Therefore, these
valves must be classified as components
important to safety and required to meet
all safety-grade design criteria.
Joint Intervenors'ontention 13 states

NRC regulations require instrumentation
to monitor variables as appropriate to
ensure adequate safety (GDC 13) and that
the instrumentation shall directly
measure the desired variable. IEEE 279,
5 4.8 as incorporated in 10 C.F.R
50.55a(h), states that:
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To the extent feasible and
practical protection system inputs
shall be derived from signals which
are direct measures of the desired
variables.

Diablo Canyon has no capability to
directly measure the water level in the
fuel assemblies. The absence of such
instrumentation delayed recognition of a
low water level condition in the reactor
for a long period of time. Nothing
proposed by the staff would require a
direct measure of water level or provide
an equivalent level of protection. The
absence of such instrumentation poses a
threat to public health and safety.
Joint. Intervenors'ontention 15 states

The accident at TMI-2 was substantially
aggravated by the fact that the plant
was operated with a safety system
inoperable, to wit: two auxiliary
feedwater system valves were closed
which should have been open. The
principal reason why this condition
existed was that TMI does not have an
adequate system to inform the operator
that a safety system has been
deliberately disabled. To adequately
protect the health and safety of the
public, a system meeting the Regulatory
Position of Reg. Guide 1.47 or providing
equivalent protection is required.

Joint Intervenors'ontention 16 states

The design of the safety systems at TMI
was such that the operator could prevent
completion of a safety function which
was initiated automatically; to wit:
the operator could (and did) shut, off
th'e emergency core cooling system
prematurely. This violated 5 4.16 of
IEEE 279 as incorporated in 10 C.F.R.
50.55(a)(h) which states:

The protection system shall be so
designed that, once intiated, a
protection system action shall go
to completion.
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The Diablo Canyon design is similar to
that at TMI and must be modified so that
no operator action can prevent the
completion of a safety function once
initiated.
Joint Intervenors'ontention 17 states

The design of the hydrogen control
system at. TMI was based upon the
assumption that the amount of fuel
cladding that could react chemically to
.produce hydrogen would, under all
circumstances, be limited to less than
five percent. The accident demonstrated
both that this assumption is not
justified and that it is not
conservative to assume anything less
than the worst. case. Therefore, the
Diablo Canyon hydrogen control systems
should be designed on the assumption
that 100%%u of the cladding reacts to
,produce hyrdrogen.

Joint Intervenors'ontention 19 states

Neither th'e Applicant nor the NRC staff
has presented an accurate assessment of
the risks posed by the operation of
Diablo Canyon, contrary to requirments
of 10 C.F.R. 51.20(a) and 51.20(d). The
design of Diablo Canyon does not provide
protection against so-called "Class 9"
accidents. There is no basis for
concluding that such accidents are not
credible. Indeed, the staff has
conceded that, the accident at, TMI-2
falls within that classification.
Therefore, there is not reasonable
assurance that Diablo Canyon can be
operated without endangering the health
and safety of the public.
Joint Intervenors'ontention .20 states
The TMI-2 accident demonstrated that
there are systems and components pres-
ently classified as non-safety-related
which can have an adverse effect on the
integrity of the core because they can
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directly or indirectly affect tempera-
ture, pressure, flow and/or reactivity.
This issue is discussed at length in
Section 3.2, "System Design
Requirements," of NUREG-0578, the TMI-2
Lessons Learned Task Force Report (Short
Term). The following quote from page 18
of the report describes the problem:

There is another perspective on
this question provided by the TMI-2
accident. At TMI-2, operational
problems with the condensate
purification system led to a loss
of feedwater and initiated the
sequence of events that eventually
resulted in damage to the core.
Several nonsafety systems were used
at various times at. the mitigation
of the accident in ways not
considered in the safety analysis;
for example, long-term maintenance
of core flow and cooling with the
steam generators and the reactor
coolant pumps. The present
classification system does not
adequately recognize either of
these kinds of effects that
nonsafety systems can have on the
safety of the plant. Thus,
requirements for nonsafety systems
may be needed to reduce the
frequency of occurrence of events
that initiate or adversely affect
transients and accidents, and other
requirements may be needed to
improve the current capability for
use of nonsafety systems during
transient or accident situations.
In its work in this area, the Task
Force will include a more realistic
assessment of the interaction
between operators and systems.

The Staff proposes to study the problem
further. This is not a sufficient
answer. All systems and components
which can either cause or aggravate an
accident or can be called upon to
mitigate an accident must, be identified
and classified as components important
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to safety and required to meet all
safety-grade designed criteria.
Joint Intervenors'ontention 21 states

The accident at TMI-2 was caused or
aggravated by factors which are the
subject, of Regulatory Guides not used in
the design of TMI. For example, the
absence of an automatic indication
system as required by Regulatory Guide
1.47 contributed to operation of the
plant with the auxiliary feedwater
system completely disabled. The public
health and safety require that this
record demonstrate conformance with or
document deviations from the
Commission's regulations and each
Regulatory Guide presently applicable to
the plant.
Joint Intervenors'ontention 23 states

The accident at TMI-2 was a multiple
failure accident involving independent
and dependent. failures. The multiple
failure sequences exceeded the single
failure criterion utilized in the Diablo
Canyon design basis accident assessment.
Therefore, comprehensive studies of the
interaction of nonsafety grade
components, equipment, systems, and
strdctures with safety systems and the
effect of these interactions during
normal operation, transients, and
accidents need to be made by the Diablo
Canyon Applicant in order to ensure that
the plant, can be operated without
endangering the health and safety of the
public.
Joint Intervenors'ontention 24 states

Reactor coolant system relief and safety
valves form part of the reactor coolant.
system pressure boundary. Appropriate
qualification testing has not been done
to verify the capabilities of these
valves to function during normal, tran-
sient and accident conditions. In the
absence of such testing and verifi-
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cation, compliance with GDC 1, 14, 15
and 30 cannot. be found and public health
and safety are endangered.

Joint. Intervenors'ontention 25 states

The measures identified by the staff in
NUREG-0578 include many which will not
be implemented until after the plant has
resumed operation and some which will
not even be identified until some
unspecified time in the future. No
justification has been provided for
concluding that the Diablo Canyon plant
can safety operate in the period while
these corrective actions are being
identified and prior to their
implementation. The public health and
safety demands that all safety problems
identified by the accident be corrected
prior to fuel loading.

Governor Brown's subject 5 states

Whether the seven tests proposed by PG&E
in its Motion are a complete list of
necessary tests.
A. Whether, in addition to the seven
stated tests, there must be tests
designed to demonstrate 2-phase natural
circulation cooling capability that are
representative of'ctual accident
conditions.

Governor Brown's subject 6 states

Whether the activities sought by PG&E to
be authorized under the licenses are"vital to demonstrate the effectiveness
of the augmented reactor operator
training program, improved management
organization and operating procedures
and controls, and certain changes in
design and equipment implemented by PG&E
to meet the NTOL Requirements."
(Motion, p. 2)
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Governor Brown's subject 7 states

Whether the .requested licenses and the
activities authorized thereby "will
provide meaningful technical information
beyond that obtained in the normal
startup test program." (Motion, p. 2).
Governor Brown's subject. 9 states

Whether the requested licenses will
result in radiation levels within the
plant that. would preclude or impede
implementation of any later changes
ordered by the NRC (Ref. Motion, p. 2).
A. Whether these levels would expose
workers to unacceptable exposures beyond
ALARA levels.
Governor Brown's subject 11 states

Whether early operation of Diablo Canyon
units 1 and 2 will contribute in any
meaningful way toward the national
objective of reducing dependence on
imported oil and/or reduce in any
meaningful way the risks or consequences
to the public of inadequate generating
resources and/or allow generation of
power using less expensive fuels. (Ref.
Notion, p. 3).
Governor Brown's subject 13 states
Whether the licenses should issue prior
to installation by PG&E of a reliable
and unambiguous method of measuring
reactor vessel water level.
A. Whether PGK's proposed system to
measure water level in the reactor
vessel is adequate for all conditions,
including level swell, 2-phase flow,
flow blockage and system dynamics.
(SER, Supp. 10, p. II. F-9).
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Governor Brown's subject 14 states

Whether the licenses should issue prior
to 'completion of qualification tests and
analyses on relief and safety valves.

Governor Brown's subject 16 states

Whether additional TMI Action Plan items
should be completed before the licenses
are issued, including:

(a) NRC audit of emergency procedures
(NUREG-0660, p. I. C-7).

(b) Performance of an Integrated
Reliability Evaluation Program
(IREP) for Diablo Canyon. A
related issue concerns the
completeness of PGSE's systems
interaction study, and the need for
a systematic evaluation program for
Diablo Canyon. (Id. II.C-2).

(c) Implementation of reactor coolant
vents. (Id. II.B-1).

(d) Completion of plant shielding to
provide access to vital areas to
allow post-accident, operation and
accident mitigation. (Id. II.B-2).

(e) Establishment .and demonstration of
post-accident sampling capabilities
and radiation monitoring. (Id.
II.B-2).

(f) Completion of upgraded training and
qualification requirements. (Id.
I.A.2-1.)

(g) Completion of reevaluation of AFW
reliability. (Id. II.E.1-1).

The numerous contentions and subjects quoted above

are neither required by existing Commission regulations nor

are they requirements of the Commission under NUREG-0694.

Assuming, arcruendo, that the Joint Intervenors would somehow
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be entitled to any hearing on the question of low-power

testing, these alleged contentions should not and indeed

could not be properly before the Board. They are, in
essence, an attack upon existing regulations of the

Commission. Such an attack is proscribed by the rules under

which this Board must operate.

Joint Intervenors'ontentions 21 and 25 have been

set forth above. In addition to being contentions which

request action by the staff and/or PGandE which is not,

required by applicable regulations or NUREG-0694,

contentions 21 and 25 are overly broad in scope. They fail
for lack of specificity. Contention 21 is familiar to this
Board as similar to a proposed contention raised by the
Joint Intervenors during the spring and summer of 1977 which

they attempted to put before the Board in the then upcoming

October 1977 nonseismic safety hearings. That proposed

contention was rejected then as overly-broad, as it should
be now. Contention 25 is, like contention 21, overly-broad.
Joint Intervenors seem to be arguing that a contention
should exist which =would require that all possible safety
implications from TMI must be identified and all possible
corrective measures must be implemented prior to any fuel
loading at Diablo Canyon. The proposed contention assumes

that at some point in time, someone, and just who that might
be is not made clear, will magically waive his wand and say

that all such issues have been identified and all possible
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corrective actions have been taken. On its face such an

overly-broad contention must be rejected.
Governor Brown's final subject, number 17, states:

Whether the NRC and PGK have complied
with all obligations .under the National
Environmental Policy Act, the regula-
tions of the Council on Environmental
Quality and the NRC's regulations in
Part 51.

A. Whether an environmental impact
statement, or at the very minimum,
an environmental impact appraisal
must be prepared.

Governor Brown, subsequent to the filing of .his proposed

subjects on December 3, 1980, filed, on December 8, 1980, a

motion to stay the low-power testing license proceedings on

the basis that an environmental impact statement or an

environmental impact appraisal must be prepared. PGandE has

until December 23 to file a response to that motion and

fully intends to oppose it. It is =respectfully submitted

that proposed contention 17 is not a proper contention, but,

should be disposed of by this Board after reviewing PGandE's

to-be-filed response to Governor Brown's December 8, 1980

motion.

D. Contentions Challenging PGandE's
Conformance With Low Power Testing
Re irements As Stated In NUREG-0694.

As stated ~su ra Join,t Intervenors and Governor

Brown are not entitled to a hearing on the cpxestion of the

low-power testing license. Assuming, again, arcruendo, that
a hearing were to be held, Joint Intervenors'ontentions 4
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and 5 and Governor Brown's subjects 3,, 4, 7, 8, 10, 15,

and 16(f) deal with requirements for low-power testing as

contained in NUREG-0694. In addition to the arguments set
forth herein, PGandE is filing a motion for summary

disposition to deal with these contentions and subjects. As

stated by the Commission in its June 16, 1980 Policy
Statement, ". . . the commission instructs its staff to
utilize, to the maximum extent practicable, the Commission's

I

existing summary disposition procedure in responding to
TMI-related contentions."

E. Contentions Which Are Le all Deficient..

Joint Intervenors'ontention 7 states
The applicant has failed to address ade-
quately safety considerations designed
as high priority and/or high risk in
Table B.2 of NUREG-0660, "TMI Action
Plan.»

This proposed contention fails for lack of specificity. In
the first place, NUREG-0660, as published, does not contain
a Table,B.2. A draft version of NUREG-0660 did contain a

Table B.2, but that table did no) designate high priority
and/or high risk safety considerations as would be suggested

by the Joint Intervenors'roposed contention. However,

„even assuming the table did exist in NUREG-0660 as

published, and further, that the table sets forth what the
Joint. Intervenors allege it does, the contention would fail
for lack of specificity as not pointing out which safety
considerations are not adequately addressed. Finally, there
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is nothing in NUREG-0694 requiring such an assessment, prior
to the issuance of a low power test license.

~ Joint Xntervenors'ontention 19 states

Neither the Applicant nor the NRC staff
has presented, an accurate assessment of
the risks posed by operation of Diablo
Canyon, contrary to the requirements of
10 C.F.R. .51.20(a) and 51.20(d). The
design of Diablo Canyon does not provide
protection against so-called "Class 9"
accidents. There is no basis for
concluding that such accidents are not
credible. Xndeed, the staff has
conceded, that the accident at TMI-2
falls within that classification.
Therefore, there is not, reasonable
assurance that Diablo Canyon can be
operated without. endangering the health
and safety of the public.

Joint Intervenors are apparently requiring this Board to
reopen the construction permit stage of these proceedings.

10 C.F.R. 55 51.20(a) and 51.20(d) deal solely with
construction permits. Clearly it cannot even be reasonably

argued that the construction permit stage of these

proceedings, which was closed well over ten years ago, is
now subject to reopening on the basis of Three Mile Island..

Additionally, NUREG-0694 does not, in either its ope'rating

license or low-power testing license requirement sections

state anything regarding "design . . . providing protection
against, so-called "Class 9" accidents."

Finally, the Commission Policy Statement on

Nuclear Power Plant Accident Considerations Under the

National Environmental Pol'icy Act of 1969 (45 Fed. Reg.
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40101) provides that in a proceeding such as Diablo Canyon

where the Final Environmental Impact Statement has been

issued "special circumstances" must be shown:

as a basis for opening, reopening,
or expanding any previous or ongoing
proceeding. [Id. at 40103.]

The NRC staff, in a proceeding under 10 C.F.R. 5 2.206,

examined the Diablo Canyon application and found that the

requisite special circumstances did not exist. The staff
also noted that the matter was pending before the Licensing

Board in the form of a motion on which the Board has

deferred its ruling pending receipt. of a report from the

Staff on TMI (DD-80-22).

VI

CONCLUSION

Joint, Intervenors have not, established any basis

for holding hearings or for admitting any contentions on

PGandE's motion for a low-power license. Since the

operating license hearing record is closed, no hearings

should be held. Moreover, even if this Board concludes that
hearings may be appropriate, Joint Intervenors (and, of
course, Governor Brown) hav'e also failed to submit any valid
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contentions which may be admitted in those hearings. All
their contentions must be rejected as inappropriate.

Respectfully submitted,

MALCOLM H. FURBUSH
PHIZIP A. CRANE, JR.
Pacific Gas and Electric Company
P.O. Box 7442
San Francisco, California 94106
(415) 781-4211

ARTHUR C. GEHR
Snell 6 Wilmer
3100 Valley Bank Center
Phoenix, Arizona 85073
(602) 257-7288

BRUCE NORTON
Norton, Burke, Berry 8 Junck
3216 North Third Street
Suite 300
Phoenix, Arizona 85012
(602) 264-0033

Attorneys for
Pac' Gas and El tr'ompany

By
PHILIP . GRAN, JR.

Dated: December 18, 1980.
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