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Applicant Pacific Gas and Electric Company (PG

hereby responds to the December 8, 1980, motion of Governor

Edmund G. Brown, Jr., to stay the proceedings on PGandE's motion

for low power licenses. In his motion, Governor Brown requests

this Board to require an environmental impact statement prior to
i

conducting hearings on PGandE's motion for low power licenses or,

in the alternative, an environmental impact appraisal to

determine whether an environmental impact statement should be

prepared. PGandE opposes Governor Brown's motion on the grounds

that the motion is untimely, fails to comply with the

Commission's regulations, and substantively is without merit.

Untimeliness

Commission's notice of opportunity for hearing in connection

with the application for operating licenses for the Diablo

licensing Board issued its Partial Initial Decision disposing of

all environmental issues respecting the issuance of operating 'P+03
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licenses, Pacific Gas and Electric Com an (Diablo Canyon

Nuclear Power Plant, Units 1 and 2), LBP-78-19 (June 12, 1978),

more than five months after PGandE filed its motion for licenses

for fuel loading and low power testing, and several days af ter

Governor Brown filed his statement of issues as to which he

wishes to participate, Governor Brown has filed his motion to

stay proceedings on the motion for low power licenses. The

motion for licenses for fuel loading and low power testing was

filed by PGandE on July 14, 1980. On August 4, 1980, Governor

Brown filed his answer in opposition to the PGandE motion.

Nowhere in Governor Brown's answer did he object to the PGandE

motion on the grounds that an environmental impact statement or,

in the alternative, an environmental impact appraisal, was

lacking. Having failed to make such objection in his answer, it
must be deemed to have been waived. Governor Brown may not at

this late date supplement his August 4, 1980 answer.

Governor Brown's instant motion is also untimely on

another ground. On October 2, 1980, this Board issued an order

stating that the PGandE motion met the minimal requirements to

commence the proceeding. The Board further directed that

contentions relative to fuel loading and low power testing were

to be filed by October 27, 1980. If Governor Brown wished to

stay the proceedings, he was obligated, under section 2.788(a)

of the Commission's regulations, to file an application for a

stay of the effectiveness of the Board's order within ten (10)

days of such order. Governor Brown may not now, more than

sixty (60) days .later, file such an application.
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Failure to Com 1 with Re ulations

In addition to being extremely untimely, Governor

~ Brown's motion for stay. fails to comply with the procedural

requirements of section 2.788. of the Commission's regulations.

Under paragraph 2.788(b) (2), the application for a stay must

contain "[a] concise statement of the grounds for stay, with

reference to the factors specified in paragraph (e) of this

section." The factors listed in paragraph (e) of section 2.788

are:

"(1 ) Whether the moving party has made a strong
showing that it is likely to prevail on the merits;

(2) Whether the party will be irreparably injured
unless a stay is granted;

(3) Whether the granting of a stay would harm other
parties; and

(4) Where the public interest lies."

Governor Brown has completely failed to address these factors,

either directly or inferentially. Therefore, his motion must be

denied for failure to comply with the Commission's regulations.

1/ These factors are nearly identical to those
articulated by the United States Court of Appeals in Virciinia
Petroleum Jobbers Association v. Federal Power Commission, 259
F.2d 921, 925 (D.C. Cir. 1958), as the factors to be considered
in ruling on a motion for stay. Vir inia Petroleum Jobbers
Association was specifically cited by the Appeal Board in
Pacific Gas and Electric Com an (Diablo Canyon Nuclear Power
Plant Units Nos. 1 and 2) AIAB-320, NRCI-76/3 196 (1976), in
denying a motion by intervenors for a stay of further shipments
of nuclear fuel to the Diablo Canyon facility.





Substantive Defects

As grounds for his requested relief, Governor Brown

asserts (1) that the Commission's regulations in 10 CFR 551.5(b)

and 551.7 require an environmental review, (2) that the

Administrative Procedure Act requires that the NRC comply with

its own regulations, and (3) that an environmental impact

appraisal is required if there is a reasonable question whether

,an environmental impact statement should be prepared. (Governor

Brown's Notion, at 3. )

With respect to the first ground, it is true that

section 51.5(c)(1) requires that the environmental impact of the

licensing actions listed in section 51.5(b), which includes the

issuance of a low power operating license, be evaluated.

However, it is incorrect to maintain that'he evaluation of the

environmental impact requires in each case either an environ-

mental impact statement or an environmental impact appraisal.

Section 51.5(c)(1) states that if the Commission determines that

an environmental impact statement is not needed, "a negative

declaration and environmental impact appraisal will, unl'ess

otherwise determined b the Commission, be prepared." (Emphasis

added.) The underscored language gives to the Commission the

discretion to decide that neither an environmental impact

statement nor an environmental impact appraisal is required in

carrying out a licensing action listed in section 51.5(b). What

is required of the Commission under section 51.5(c)(1) is that
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it perform an evaluation of the environmental impact. This may

or may not require an environmental impact statement or an

environmental impact appraisal. Thus, when Governor Brown

requests this Board to require "that the NRC Staff prepare an

environmental impact statement or, in the alternative, an

environmental impact appraisal" (Governor Brown's Motion, at 7)

on the grounds that section 51. 5(c) (1) ~re ui res one or the

other, he conveniently ignores the discretionary nature of

section 51.5(c) (1). Section 51.5(c) (1) simply does not impose

the absolute-type of requirement that Governor Brown urges this

Board to find.,

With respect to the second ground relied upon by

Governor Brown, it follows from what has just been said that the

Commission can be in compliance with its own regulations and,

therefore, in compliance with the Administrative Procedure Act,

without requiring either an environmental impact statement or an

environmental impact appraisal in each case of a licensing

action listed in section 51.5(b).

, Finally, with respect to whether there is reasonable

question whether an environmental impact statement or, for that

matter, an environmental impact appraisal, should be prepared,

which, in turn, affects how the Commission should exercise its
discretion under section 51.5(c)(1), Governor Brown asserts that

the Final Environmental Statement ("FES") already prepared in

connection with the application by PGandE for full power operating

licenses is an insufficient evaluation of the environmental





impact associated with PGandE's application for low power

licenses. Governor Brown's major concern seems to be that no

consideration has been given in the FES to the environmental

consequences of a Commission action granting low power licenses

followed by a Commission action denying Cull power licenses.,

Governor Brown ' concern. is iud icrous.

There is always a risk that af ter issuance of an

operating license, something may occur which would cause the

Commission to suspend, or even revoke, a license. For example,

it may be found that a licensee failed to comply with a

condition imposed in the operating license, and such failure is

grounds for suspension of the license. There are literally an

infinite number of such possibilities and, under the "rule of

reason" applicable to the consideration of alternatives by the

Commission, there is no requirement that every conceivable

possiblity or al=ternative be analyzed in the final environmental

statement.

This point was specifically considered by the Appeal

Board in Maine Yankee Atomic Power Com an (Maine Yankee Atomic

Power Station), ALAB-161, RAI-73-11 1003 (1973) . As discussed

by the Appeal Board in that case:

"Finally, the Joint Intervenors
challenge the failure of the FES and the
Licensing Board to deal with two alterna-
tives to the issuance of a full-term, full-
power operating license: the granting of a
license for less than full-rated power or
for a shorter term than 40 years. While
recognizing that a 'rule of reason's
applicable to the consideration of





alternatives, the Joint Intervenors would
permit the exclusion only of alternatives
which 'are not readily identifiable'r
which are 'remote or speculative'. They
characterize the alternatives of a license
for less than the full term, or for less
than full power, as 'obvious, immediate, and
totally within the range of practicability',
and they assert that NEPA requires their
consideration.

"1. There are always, of course, an
infinite number of possible alternatives to
the full-term, full-power licensing of a
nuclear power facility. If the 'rule of
reason'pplicable to impact statements is
to be accorded any significance, it must be
concluded that there is no absolute
requirement that every conceivable
alternative be explicitly addressed in each
FES. Rather, it is sufficient that the FES
focus u on those alternatives which there
is reason to believe mi ht, if ado ted,
rovxde a sz nzfx.cant di erence xn

environmental im act.

"2. The Joint Intevenors claim that
licensing for less, than 40 years should have
been considered rests on an even shakier
foundation. The Joint Intervenors
apparently perceive some benefit inuring
from a fresh review of the environmental
impact prior to the expiration of the 40-
year period, but they do not indicate whatit would be. Moreover, they ignore the fact
that licenses issued b the Commission are
alwa s sub'ect to revocation or modxfacatzon
xn lx ht of subse uentl develo ed data.
And, with respect to certain environmental
effects which were reviewed in this
proceeding, the initial decision imposed a
condition requiring the applicant to carry
out a comprehensive operational monitoring
program and, if certain significant and
adverse effects are shown, to 'take
corrective action to alleviate the impact'.
In these circumstances, there was no warrant
for the FES or the Board to consider, as an
alternative, a license for less than 40
years." Id. at 1014-15 (footnotes omitted,
emphasis added).





In Citizens for Safe Power, Inc., v. Nuclear Re ulator~

Commission, 524 F.2d 1291 (D.C. Cir. 1975), which involved

consideration of a petition for review of the Appeal Board's

decision in ALAB-161, the Court of Appeals stated that the

Appeal Board's reasoning "constituted a principled decision on

the point". 524 F.2d at 1301.

Similar to the situation in Maine Yankee, it is

submitted that the FES for Diablo Canyon provides a sufficient
environmental basis for the grant of PGandE's motion for low

power licenses. The environmental considerations associated

with. fuel loading, initial criticality, startup testing at zero

power, and further testing at not more than five percent'f
rated power are either directly addressed by, or necessarily

subsumed under, the environmental considerations presented in

the FES for- Diablo Canyon. This is so simply because such

activities are a necessary part of the initial operation of

Diablo Canyon, and the environmental costs and benefits

associated with the operation of Diablo Canyon were fully
analyzed in the FES.

The distinction which Governor Brown is attempting to

draw between a situation where the Commission grants one

license authorizing fuel loading, startup and low power testing,

and operation at full power, and a situation where the

Commission grants two licenses, the first authorizing fuel

loading and startup and low power testing, and the second

authorizing operation at full power, is simply a distinction
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without a difference. If, in the first situation, the test
results do not satisfy the conditions of the license for
power escalation, the licensee would not be permitted to

increase power. There would be essentially no difference

between such a case and a case where the Commission grants

low power licenses and denies full power licenses. If the'

final environmental statement is adequate for the first case,

it is also adequate for the second.

Based on the foregoing, it is submitted that

,
Governor Brown has failed to make any showing that he is
likely to prevail on the merits, 1st alone a ~stree showing

as required by section 2e788(e) (1). The grounds he asserts in

support of his motion are without merit. He has not shown

irreparable injury because if his motion is denied, and low

power licenses are issued followed by Commission denial of

full power licenses, the facility could, as Governor Brown

himself contemplates, be decommissioned (Governor Brown's

Motion, at 5) . This result is the same as would occur if
conditions of an operating license were not met. On the

other hand, granting a stay would harm PGandE as it would

further delay a decision on whether low power licen'ses should

issue. Granting a stay would also be opposed to the public

interests associated with (1) a reduced dependence on

imported oil and (2) providing adequate generating resources.

(See affidavit submitted with original motion for low power

licenses.)





It is respectfully submitted that the motion of Governor

Brown should be denied.

Respectfully submitted,

MALCOLM H. FURBUSH
PHILIP AD CRANEi

JR'acificGas and Electric Company
77 Beale Street
San Francisco, California 94106
(415)781-4211

ARTHUR C. GEHR
Snell & Wilmer
3100 Valley Center
Phoenix, Arizona 85073
(602)257-7288

BRUCE NORTON
3216 N. Third Street
Suite 300
Phoenix, Arizona 85012
(602)264-0033

Attorneys for
Pacific Gas and Electric Company

By
Bruce Norton

DATED: December 23, 1980.
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