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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of: N

Docket Nos.(50-275 O.L:
0"'-3-23.—0-.’ Y

PACIFIC GAS AND ELECTRIC COMPANY

(Diablo Canyon Nuclear Power Plant,
Units 1 and 2)

.

’

ANSWER AND OPPOSITION OF GOVERNOR EDMUND G. BROWN, JR.,
TO MOTION OF PACIFIC GAS AND ELECTRIC COMPANY FOR '
LICENSES FOR FUEL LOADING AND LOW POWER TESTING

Governor Edmund G. Brown, Jr. hereby answers and opposes
the motion of Pacific Gas and Electric Company ("PG&E") for licen-
ses to load fuel and to perform low power testing. PG&E's motion
should be dismissed and denied, purely as a matter of law, because
the motion fails to comply with the NRC's mandatory procedural and
subé£antivebrequirements for motions, as set forth in 10 C.F.R.
§2.730(b). We demonstrate below that the motion is merely a
coﬁclusory assertion, devoid of the requisite content and eviden-
tiary support. Under settled legal principles, these deficiencies
render the motion fatally defective and subject to dismissal.

In particular, first, PG&E's motioh ignores the explicit
mandate of Section 2.730(b): (1) that a motion set forth
"with particularity" the "relief sought" and the "grounds"
therefor; and (2) that movants support their motion with "affi-
dayits or other evidencé." Second, these failings conclusively
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demonstrate that PG&E has not met its obligations to carry the

burden of proof on its own motion, as mandated by Section 27732.
Third, éé&E does not even attempt to explain how the grant of its
motion would satisfy the mandatory criteria of Sections 50.57(0)
and (a).

Our opposition to PG&E's motion is not based on mefe tech~
nicalities of pleading ér procedure. The defects_of PG&E's motion
strike squarely at the substantive duty of a movant, here PG&E, to
articulate the relief it requests, and more impoftantly, to notify
the decisionmakers and the other participants of why it is entitled
to that relief. 1In any contested proceeding, this requirement for
clear notice is indispensable to fundamental fairness.‘ In the
instant proceeding, this requirement means even more, because it
is highly questioﬂéble whether a low power test license should
even be in issue before the Licensing Board while at éhe same time
the most criEical safety and security issues are open and at trial
 before the Appeal Board.

Under these circumstances, PG&E's motion must be denied out
of hand. Only if there were a legally sufficient refiling by PG&E
should the Governor gnd other participants in this proceeding be
required tg answer PG&E substanﬁively. gor the Board's
convenience, a proposed Order denying PG&E's motion is attached to
this Answer:

Content of PG&E's Motion

On July 16, 1980, PG&E moved pursuant to 10 C.F.R.
§50.57(c) for licenses for fuel loading and low power testing.
PG&E requests that the licenses be "substantially in the form
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previously approved by the Nuclear Regulatory Commission (NRC) for
other facilities", and that such licenses authorize fuel loading
testing and operation atlup to 5 percent of rated power. Motion,
p. 1.

As purported grounds for its motion, PG&E "asserts" (p. 1)
the following:

(1) That -there are seven tests PG&E proposes to run- (each
deséribed in an attachmegt), primarily designed to demonstrate
that the planE can be cooled by natural circulation;

(2) That PGSE has complied with, or "prior to loading fuel
will complay with" NUREG~0694 requirements;

(3) That the activities authorized by the requested licen-
ses are "vital" to operator training, management organization,
operating procedures énd controls, and demonstration that
NUREG-0694 requirements are met; ’

(4) That the authorized acti&ities will provide meaningful
technical information;

(5) That the authorized activities will not pose an undue
risk to public health and safety, nor result in high risk of plant
damage or high radiation levels in the plant; and

(6) That such licenses will advance the full-power opera-
tion dates of Units 1 énd 2, thus accompiishing certain national
and local energy objectives. Motion pp. 2-3.

‘ PG&E accompanies the foregoing "éssertionsP with the
Affidavit of Mr. James D. Shiffer, a PG&E nuclear engineer, who
states, "[tlhe information set forthr[in the mofion] is true and

correct." Motion, Attachment B.
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SECTIONS 2.730(b) AND 2.732 OF THE NRC'S

REGULATIONS CONTROL DISPOSITION OF PG&E'S MOTION

The NRC's regulations mandate categorical requirements for
motions:

Unless made orally on the record during a
hearing, or the presiding officer directs
otherwise, a motion shall be in writing,
shall state with particularity the grounds
and the relief sought, and shall be accom-. -
panied by any affidavits or other evidence
relied on, and, as appropriate, a proposed
form of order. 10 C.F.R. §2.730(b)
(emphasis supplied).

In the Indian Point case, the Commission strictly applied

thié regulation in conjunction with Section 2.732, which imposes
the burden of proof on the moving party. Thus, the Commission
sanctioned the summary dismissal of a motion that does not comply

with the requirements of Section 2.730(b). In the Matter of

Consolidated Edison Co. of New York (Indian Point Units 1, 2 and 3),

CCH Nuc. Reg. Rptr. 430,120, 30,133,

In Indian Point, the applicant had previously been granted

a low power tést license, subject to certain license conditions.
One condition required the utility to install an expanded moni-
toring system and to submit the monitoring results within a speci-
fic time., Pursuant to Section 2.730, the licensee moved to. post-
pone imposition of the monitoring condition, questioning its
validity, effectiveness, and legality. The primary grounds for
the licensee's motion were that the condition "may be either
mooted, modified, or superseded by the final decision -in [the]
proceeding." Id. 30,120, at 27,707-08.
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In noting that the licensee proffered no evidence in sup-

port of its motion, the Appeal Board found that the licensee
failed to meet its burden of proof and, accordingly, that the
motion could be denied "out of hand." Id. at 27,708. Over the

1
vigorous dissent of one ALAB member,“/ however, the Indian Point

Appeal Board did not deny'the licensee's motion. 1Instead, the
majority of the Board identified "other reasons" that justified
the Board in taking a more lenient course of action.

On review, thg Commission rebuked the Board for taking that

course. First, the Commission citedrthe moving party's

unqualified obligations:

The mOV1ng party, here the llcensee, has the
burden of proving that its motion should be
granted. 10 CFR §2.732. Since the licensee
failed to provide information tending to show
that the allegations in support of its motion
were true, it failed to carry its burden,
whatever the appropriate quantum of proof may
be. In the Matter of Consolidated Edison Co.
of New w York (Indian Point Units 1l, 2 and 3),
CCH Nuc. Reg. Rptr. §30,133 (NRC 1977).

Then, the Commission found that the Appeal Board had erred in
considering the legally defective motion on the merits.

The Commission is sensitive to the concerns
expressed by the dissenter here. We have
prev1ously recognized the "public interest
in the timely and orderly conduct in the

1/ The dissenter protested granting the licensee any relief
because of the licensee's failure to meet its burden of proof.
The dissenter was partlcularly concerned that the licensee had
barely addressed the NRC's applicable criteria for the grant |
of aLstay of a license condition. |

2/ For reasons not here pertinent, the Commission chose not to
reverse the Appeal Board. But, the Commission, in no uncer-
tain terms, instructed "future boards" to adhere strictly to
the requirements for motions. Id. 430,133:
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proceedings." . . . We observe here that

the Commission's adjudicatory system requires
a certain discipline to keep it operatlng
efficiently. It assumes that parties will
assert their own interests in a timely fashion
with adequate support, and that they will live

with the costs of their burdens. As we view
it, the majority's decision represents a
departure from these basic assumptions. Id.
(emphasis supplied).

The Commi§sion's Indian Point decision is legaliy
dispositive of PG&E's motion. Thu;, it is settled that:

(1) The movant, PG&E, has the burden of proof;

(2) To meet that burden, PG&E must set forth with

precision the relief it seeks and must provide information

tending to show:

(a) that the allegations in support of the motion
are g;ounded on evidence; and

(b) that the controlling regulatory criteria are
satisfied; and

(3) 1If PG&E fails to meet the foregoiﬁg burden of proof,

‘the motion should be denied out of hand.

The Commission's conclusive "guidance . . . to future

boards" in Indian Point dictates that this Licensing Board

summarily dismiss PG&E's motion. As demonstrated below, any other

decision would be "a departure from basic assumptions" no less

3/

serious than the Appeal Board's improper action in Indian Point.

3/ Federal court decisions supply further support for summary

dismissal of PG&E's motion, because Section 2. 730(b) is simi-
lar to Rule 7(b) of the Federal Rules of Civil Procedure. See
In the Matter of Union Elect. Co. (Callaway Plants, Units 1
and 2), CCH Nuc. Reg. Rptr. y30,102.01 (ALAB 347) (Appeal
Board may look to Rule 7(b) cases in construing Section
2.,730). Under the Federal Rules, courts often have dismissed

(continued on page 7)
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PG&E'S MOTION DOES NOT SATISFY THE REQUIREMENTS

' OF SECTIONS 2.730(b) AND 2.732

The Motion Lacks Required Content. To begin, PG&E's motion

eéoes not state with particularity the specific relief that PG&E
seeks, as required by Section 2.730(b). Instead, while stating
its desire to load fuel ahd to perform low power tests, PG&E
requests a license "substantially in the form previously approved
by the Nuclear Regulatory Commission (NRC) for other facilities."
This ambiguously phrased prayer for relief raises questions and
uncertainties; it does not resolve them., For example, first,
what éoes "substantially in the form" mean in reference to an NRC
license? In what ways doés PG&E's language “éubstantially in the
forﬁ" imply necessary differences which PG&E contemplates but does
‘nbt specify to this Board and to other participants?

Second, what does "previously épproved by the NRC" mean?
Is "previously" the period from the establishment of the NRC in
1575 through the date of the Three Mile Island ("TMI") accident?
Or, is it the period since TMI? Does PG&E ask this Board to look
to 16w power test licenses "previously" issued by the NRC's
predecessor, the Atomic Energy Commission?

Finally, what does PG&E mean by "other facilities?" Which

3/ (continued from page 6)

motions which have failed to satisfy the requirements of Rule
7(b). See United States v. 64.88 Acres of Land, 25 F.R.D. 88
(E.D. Pa. 1960); United States v. Krasnov, 143 F. Supp. 184
(E.D. Pa., 1956), aff'd, 355 U.S. 5 (1957); Bartholomew v.
Port, 309 F. Supp. 1340 (E.D. Wisc. 1970); Stinebower v.
Scala, 331 F.2d 366 (7th Cir. 1967). See also Municipal Light
Boards v. Federal Power Commission, 450 F.2d 1341 (D.C. Cir.
1971), cert. denied, 405 U.S. 989 (1972); North Central Truck
Lines, Inc. v. Interstate Commerce Commission, 559 F.2d4 802,
804-805 (D.C. Cir. 1977) ;

-7~







- @ 0
other facilities have received licenses that PG&E wishes this
Board to replicate "substantially?" Were the licenses for these
faciiities granted in uncontested proceedings? Were these ofher
facilities grantgd licenses whén major safety and security issues
were then at trial?

None of the foregoing gfntral questions, which PG&E
itself ;aises with.its ambigugusly'phrased motion, are even
addressed by PG&E. The inescapable fact is tha; PG&E's motion
fails, profoundly, to inform anyone -- particularly this Board
and the participants -- of precisely whgt PG&E requests. This
violates Section 2.730(b), which plainly is designed to ensure
that éarticipants»willAbe apprised of}the movant's position so
that issues can be circumscribed and meaninéfully debated.

The Affidavit Contains No Evidence. Perhaps even more

serious than PG&E's foregoing violation of NRC Regulations is
PG&E's failure to provide evidence or other probative information
£ending to show that its motion should be granted, as required by
Sections 2.730(b) and 2.732. The only purported information prof-
fered by PG&E is the affidavit of Mr. Shiffer, which was appende§
to PG&E's motion. |

Mr. Shiffer's affidavit is of no probative value under the
present circumstances, because the affidavit lacks content.

Section 2.730(b) requires an "affidavit or other evidence."

This regulation obviously, under the rule of ejusdem generis,

méndétes that PG&E submit substantive evidence. The regulation
calls for probative information, not conclusory assertions and

a pro forma affidavit.
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On analysis, Mr. Shiffer's affidavit merely beés the

question. The affiant swears that "[tlhe information set forth

[in the motion] is true and correct." But there is no probative

information in the motion, which instead merely makes general,

conclusory assertions and then cites Mr., Shiffer's affid;vit as
"furthef support." Thus, PG&E's motion, which contains none of

the evidence required by Section 2.730(b), directs this Board to
the affidavit which similarly contains no evidence.’ The result is

an exercise in circuitry, barren of substance and in disregard of

Section 2.730(b).

Finally, PG&E's motion does not substantively address
the criteria of Section 50.57(a), which must be satisfied before
a low power.test license may be.issued. At a minimum, of course,
no low power test license could be issued absent a finding, based
on evidence, that the authorized activities would not be inimical
to ghe public health and safety and to the common defense and
security.

With- respect to the first criterion, PG&E merely asserts
that a license under Section 50.57(c) would not be inimical to the
public health and safety. Again, no evidence is cited. PG&E's
bold assertion is suspect at best, coming only weeks after the
Appeal Bo;rd reopened- the récord on the seismic issue to consider
the regulatory imbact of the Imperial Valley earthquake. Indeed,
the Appeal Board stated, ". . . the [Imperial Valley earthquake]
data does raise factual issues bearing on the safety of the plant

and their resolution might lead us to a different result than the

one the Licensing Board reached."” (ALAB-598, p. 9. Emphasis
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supplied.) Moreover, counsel for PG&E and all other parties were
present at the June 23, 1980, meeting in San Luis Obispo between

the NRC staff and PG&E's staff, when an elected official of San

Luié Obispo County explained at length that the county's radiolo-

. gical emergency plan is totally inadequate.

With respect to the common defense and security criterion,

PG&E does not even assert that the-regulatory requirements would

be met. We submit that there is good reason for this omission,
because such a finding could hot possibly be made, given that the
Appeal Board "vacated" the Licensing Board's earlier findings on
PG&E's security plan (ALAB-580) and that the de novo hearing on
the security pian issue is pending before the Appeal Board.
Indeed, the Appeal Board stated: "our concerns about the Diablo
Cényon security plan are sufficiently numerous that the question
of its adequacy merits consideration de novo." ALAB-580, CCH Nuc.
Reg. Reptr. ﬂ30;451 at 29,282,

In éum, there is no basis upon which this Board could
legally grant  PG&E's motion. We suggest, further, that it méy
be ihappropriate for a low power test license eveﬁ to be
considered in this proceeding.: Indeed, we submit that it
would be prudent fo; PG&E to défer low power testing until after

itlhas in hand a full-power operaﬁing license, should such a

/
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license be forthcoming.

. For the foregoing reasons, we request that this Board

summarily dismiss and deny PG&E's motion.

Respectfully submitted,

> J. Anthony Kline
Legal Affairs Secretary
Governor's Office
State Capitol
Sacramento, California 95814

Byron S. Georgiou
Deputy Legal Affairs Secretary
Governor's Office
. State Capitol
Sacramento, California 95814

A F R

Herbert H. Brown

Lawrence Coe Lanpher

HILL, CHRISTOPHER AND PHILLIPS, P.C.
1900 M Street, N.W.

Washington, D.C. 20036

Attorneys for Governor Brown

August 4, 1980

In the event that PG&E refiles its motion, we shall, of
course, carefully assess our response thereto. We would
expect, however, to contest the grant of such a motion on
grounds including those related to the security plan, seismic
design, emergency planning, and compliance with post-TMI
requirements, If this Board were to rule that PG&E's motion
complies with Sections 2.730(b) and 2.732 -- and we strongly
contend that it does not -- we request a 30-day period in
which to prepare a substantive response to PG&E's motion.
Such time would be needed to formulate complete replies to the
%mbiguous assertions contained in PG&E's motion.
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ORDER DISMISSING MOTION FOR FUEL LOADING

AND LOW POWER TEST LICENSES

Upon c&nsideratioﬁ of PG&E'S motion for the licensing of
fuel 1oadiﬁg and low-power testing and the responses thereto,
and finding that PG&ﬁ has failed to state with particularity
the relief it seeks or to provide probative evidence in support
of the motion, as required by 10 C.F.R. Section 2.730(b), and
finding futher that PG&E has failed to meet its burden of
proof, as iequired by 10 C.F.R. Section 2.732, it is this

day of , 1980

ORDERED, that PG&E's motion be and the same is hereby

denied.

Atomic Safety and Licensing Board







UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION )

BEFORE THE ATOMIC SAFETY AND LICENSING. BOARD

Otfice o! the Sesgs‘“‘?

In the Matter of:

PACIFIC GAS AND ELECTRIC COMPANY
(Diablo Canyon Nuclear Power Plant,
Units 1 and 2) .

50-323 0O.L.

CERTIFICATE OF SERVICE

I hereby certify that copies of the

"ANSWER AND OPPOSITION

OF GOVERNOR EDMUND G. BROWN, JR., TO MOTION OF PACIFIC GAS AND
ELECTRIC COMPANY FOR LICENSES FOR FUEL LOADING AND LOW POWER
TESTING" dated August 4, 1980, in the above-captioned proceeding,
have been served on the following, by deposit in the United
States mail, first class, this 4th day of August, 1980.

Richard S. Salzman, Esq., Chairman
Atomic Safety and Licensing Appeal Board
U. S. Nuclear Regulatory CommlsSLOn
Washington, D. C. 20555

Dr. John H. Buck

Atomic Safety and Licensing Appeal Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Dr. W. Reed Johnson

Atomic Safety and LlcenSLng Appeal ‘Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Mr. Thomas S. Moore, Member

Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Ms. Barbara A. Tompkins, Secretary
Atomic Safety and Licensing Appeal Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555
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Elizabeth S. Bowers, Esq.

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Mr. Glenn O. Bright

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Mrs. Elizabeth Apfelberg
182 Luneta Drive .
San Luis Obispo, CA 93401

Dr. William E. Martin.
Senior Ecologist

Battelle Memorial Institute
Columbus, Ohio 43201

Philip A. Crane, Jr., Esqg.
Pacific Gas and Electric Co.
77 Beale Street

Room 3127

San Francisco, CA 94106

Mr. Frederick Eissler

Scenic Shoreline Preservation Conference, Inc.
4623 More Mesa Drive

Santa Barbara, CA 923105

Mrs. Raye Fleming
1220 Mattie Road
Shell Beach, CA 93449

Mr. Gordon Silver
1760 Alisal Street
San Luis Obispo, CA 93401

John R. Phillips, Esq.

Simon Klevansky, Esq.

Margaret Blodgett, Esq. ‘

Center for L.aw in the Public Interest
10203 santa Monica Drive

Los Angeles, CA 90067

Arthur C. Gehr. Esqg.
Snell & Wilmer

3100 Valley Center
Phoenix, Arizona 85073

Paul C. Valentine, Esq.
321 Lytton Ave.
Palo Alto, CA 94302
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Yale I. Jones, Esq.

100 Van Ness Ave.

19th Floor

San Francisco, CA 94102

Janice E. Kerr, Esq.
Lawrence Q. Garcia, Esqg.
350 McAllistexr Street
San Francisco, CA 94102

Mr. James O. Schuyler
Nuclear Projects Engineer
Pacific Gas and Electric Co.
77 Beale Street .
San Francisco, CA 94106

Bruce Norxrton, Esqg.
.3216 North 3rd Street
Suite 202 ’
Phoenix, Arizona 85012

David S. Fleischaker, Esq.
1375 Eye Street, N.W.
Suite 709

Washington, D.C. 20006

Mrs. Sandra A. Silver
1760 Alisal Street
San Luis Obispo, CA 93401

Atomic Safety and Licensing Appeal Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Docketing and Sexrvice Section
Office of the Secretary

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Richard ﬁ&iHubbard

MHB Technical Associates

1723 Hamilton Avenue - Suite K
San Jose, CA 95125

John Marrs

Managing Editor

San Luis Obispo County
Telegram-Tribune

1321 Johnson Avenue

P.0. Box 112

San Luis Obispo, CA 93406






Andrew Baldwin, Esq.
124 Spear Street
San Francisco, CA 94105

J. Anthony Kline, Esq.
Legal Affairs Secretary
Governor's Office
State Capitol
Sacramento, CA 95814

Byron S. Georgiou, Esqg.

Deputy Legal Affairs Secretary
Governor's Office. -
State Capitol

Sacramento, CA 95814

William J. Olmstead, Esq.
Executive Legal Director's Office
Nuclear Regulatory Commission
Washington, D. C. 20555

August 4,

1980
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Robert R. Belair. -

HILL, CHRISTOPHER AND PHILLIPS, P. C.
1900 M Street, N. W.

Washington, D. C. 20036
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