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JOINT INTERVENORS'EQUEST
FOR THE COMMISSION'S EARLY

INTERCESSION OR, IN THE
ALTERNATIVES RECONSTITUTION

OF THE APPEAL BOARD

INTRODUCTION

The'AN LUIS OBISPO MOTHERS FOR PEACE, SCENIC SHORELINE

PRESERVATION CONFERENCE ~ INC g ECOLOGY ACTION CLUB g SANDRA

SILVER~ GORDON S ILVER ~ ELIZABETH APFELBERG ~ JOHN J ~ FORSTER

("Joint Intervenors") request the Nuclear Regulatory Com-

mission ("Commission" or "NRC") to intercede and take upon

itself the hearing of the appeal on the seismic issues. In

the alternative, the Joint lntervenors request the Commis-

sion to reconstitute the Atomic Safety and Licensing Appeal

Board ("Appeal Board" ) presently assigned to preside over

at ppeal.
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This request invokes the Commission's inherent super-

visory authority to oversee all aspects of the regulatory

and licensing process and its "overriding responsibility for
~ k

assuring public health and safety in the operation of nuclear

power facilities." In the Matter 'of Consolidated Edison Co.

of New York, Inc. (Indian Point, Units 1, 2 and 3), CLI-75-8,

NRCI 75/8, 173; U.S. Ener and Development Administration

(Clinch River Breeder Reactor Project), CLI-76-13, NRCI
1/

76/8, 67, 75-6. Moreover, it relies upon the stated

objective of the Commission to increase its supervision of

licensing action by interceding in part'icular proceedings,

where warranted'. Modified Adjudicatory Procedure, 44 Fed.

Rece. 65049 (November 5, 1979).

SUMMARY OF ARGUMENT

A. Intercession in the Seismic A eal

1. The Commission must intercede in the seismic-

appeal to restore the seriously eroded public confidence
1

that the NRC will resolve the exceptional safety issues

raised by the appeal with objectivity and a commitment to

"safety first."

See also, Consumers Power Co. (Midland Units 1 and 2),
CLI-73-38, RAI-73-12, 1084; Public Service Co. of New

l. \ 1
Units 1 and 2), CLI-77-8., 5 NRC 503, 515-517.





2.
1

Intercession by the Commission will not delay

final review of the Applicant's operating license.

3. The Commission's objective to increase its role in

individual licensing proceedings will be fully effectuated

by a 'determination to intercede in the seismic appeal.

4. Intercession will provide the Commission with

first-hand experience and insight valuable in assessing

pending'and future seismic appeals and formulating the new

seismic siting criteria.
B. Reconstitution of the Ao eal Board

1. Joint Intervenors are entitled to an impartial

Appeal Board.

2. Dr. Buck's appointment to the Appeal Board vio-

lates the 'appearance of impartiality.

ARGUMENT

A THE COMMISSION SHOULD INTERCEDE AND TAKE UPON ITSELF
THE HEARING OF THE APPEAL ON THE SEISMIC ISSUES.

1. The Commission Must Intercede In The Seismic
Appeal to Restore Seriously Eroded Public
Confidence that the Exceptional Safety Issues
Raised by the Appeal Will Be Resolved Objectively
and With a Commitment, to Safety First.

The seismic appeal raises safety issues that are
2/

"unique to nuclear power plant design." The Appeal Board

2/ Letter from Dr. Stephen Lawrowski, Chairman, Advisory
Committee on Reactor Safeguards, NRC, to Dr. Joseph M.
Hendrie, Chairman, NRC, (July 14, 1978).





acknowledged the extraordinary nature of this case when it
wrote

[The seismic debate] is more than a run-of-the-
mill disagreement among experts. We have here
a nuclear plant designed and largely built on
one set of seismic assumptions, an intervening
discovery that those assumptions underestimated
the magnitude of potential earthquakes, a re-
analysis of the plant to take the new estimates
into account,.and a post hoc conclusion that the
plant is essentially satisfactory as is —but
on theoretical bases partly untested and pre-
viously unused for these purposes. We do not
have to reach the merits of those findings to
conclude that the circumstances surrounding the
need to make them are exceptional in every sense
of that word.3/

These exceptional circumstances require that the

review of the seismic appeal be conducted in a manner that
leaves no doubt as to the Commission's objectivity and

concern for safety. However, the improprieties that have

characterized this licensing proceeding and the disturbing
conclusions drawn by recent inquiries into the Three Mile

Island accident have created grave doubt in the public that
the Commission is cap'able -of assuring an acceptable level of

safety for nuclear power plants. The serious erosion in
public confidence resulting from these two developments,

described more fully below, cannot be halted, and some

3 Pacific Gas and Electric Co. (Diablo Canyon Nuclear~ ~ ~ ~

.Power Plant, Una.ts 1 and 2), ALAB-519, 9 NRC 42,46.
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measure of confidence restored, unless the Commission be-

.comes directly and personally involved in the seismic appeal

now.

The Licensin Proceedin

Over the course of the Diablo Canyon licensing pro-

ceeding, numerous improprieties have undermined public con-

fidence in the NRC's commitment to evaluate objectively the
I'afetyof Diablo Canyon. First, the NRC Staff engaged in

improperly overzealous efforts to license Diablo Canyon.

Internal memorandum reveal that the Staff (1) considered

approaching high level USGS officials in order to influence
4/

their assessment of the Hosgri fault; (2) considered

factors irrelevant to safety in evaluating alternative
approaches to address the safety issues raised by the Hosgri

4/ By letter dated January 28, 1975, the USGS informed
the NRC Staff that the data then available required
the assumption that the 1927 earthquake (7.3M+) occur-
red on the Hosgri. That being the case, the design
value of 0.5g prepared by the Staff for the Hosgri re-

, analysis was inadequate. SER. Supp. 1, at D-9,10.

An internal NRC Staff memorandum dated February 20,
1975, states as follows:

It is my opinion that, unless specific guidance
appropriate to this unique situation is pro-
vided to the USGS geologists and seismologists,
they will proceed with their review basing it
upon their standard methods and arrive at a
site SSE "g" value well in excess of the 0.4g
value approved for the CP and used for the de-
sign of the almost completed plant.





6
5/

discovery; (3) adopted a licensing strategy, casting tne

Staff as advocates for the as-built design, by proving,
after-the-fact, that the original design was so conservative
that the plant could safely withstand a 7.5M on the Hosgri

fault.
Second, the Licensing Board hearings, established to

evaluate the Staff and Applicant seismic reanalysis, appear-

ed to be a pro-forma exercise. For the most part, the

Licensing Board sat mute through two and one-half months of
hearings, asking few questions that would have probed the

testimony of the expert witnesses, Staff, Applicant or

Intervenor. In addition, the Licensing Board sought

5/ An internal NRC Staff memorandum, dated January 12, 1976,
.states:

In developing a program to follow to resolve [sicj
the Diablo .Canyon problem, consideration should be
given to:

The impact of our decisions on the nation's
energy problems and programs. The impact of
potential denial for operation of a plant
approved for construction cannot be underesti-
mated, especially where the basis for denial
is in controversy.

2. The impact of our decisions on the moratorium
before the California voters.

3. The impact of our decisions on the viability
of continued operation of plants at other
sites with altered seismological bases, such
as San Onofre, Pilgrim, etc.

4 ~ The impact of our decisions on the viability
of continued operation of plants where it is
uncertain that the capability exists to with-
stand altered design bases in areas other than
seismic design, such as containment structural
design, pipe whip inside containment, spurious
valve failures, etc.





to exclude the testimony of two essential witnesses, Drs.

Trifunac and Luco, the ACRS consultants who criticized the
6/a7/

Staff and Applicant's seismic reanalysis. Finally, the

Licensing Board's decision on controversial issues "unique to

nuclear power plant design" contains no independent
analysis'f

the expert testimony. Fully 80-90% of the text was

lifted — word for word - from the Applicant or Staff's
proposed findings.

Third, the reconstituted Appeal Board assigned to hear

the appeal from the Licensing Board's insufficient decision

does not have the appearance of impartiality. Even if Dr.

Buck, the newly assigned member of the Appeal Board is

6/ The Licensing Board attempted to exclude this critical
testimony through a series of inconsistent rulings sup-
ported by no reasoned basis. - In reversing the Licensing
Board decision and ordering the issuance of subpoenas
for, the ACRS consultants, the Appeal Board was required
to remind the Licensing Board of the legal obligation
to provide a reasoned basis for its rulings. ALAB'-5l9,
5 NRC, 42,48. Most recently; the Appeal Board vacated
the Licensing Board's approval of the Applicant's se-

~ curity plan admonishing the lower tribunal for its in-
adequate performance:

No conceivable good is served by making empty
findings in the absence of essential evidence.
Thus the unequivocal finding that the security
plan "complies with all applicable NRC regula-
tions" —where the Licensing Board never saw
the plan -- is so much waste ink.

ALM)-580 (February 15, 1980)(~811 . Op. at 6-7).

7/ The Licensing Board's action provoked strong editorial
criticism from the major, local newspaper and provoked
the paper to run carricatures of the board members. in
a "hear-no-evil," "see-no-evil," "speak-no-evil," posture.
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capable of approaching this case with an open mind, his

past actions so strongly suggests prejudice that his pres-

ence on the Appeal Board taints the objectivity of that
~ 8/

tribunal in the public eye.

Fourth, the public is aware that the Chairman of the

Board and other high PG&E officials met privately with two.

Commissioners to argue substantive issues upon which the

Commission will pass judgment ultimately.
k

Recent Governmental In uiries
The conclusion that the NRC lacks the necessary commit-

ment, to safety is fortified by findings of recent govern-

mental inquiries. First, the report of The President's

Commission on the Accident at Three Mile Island documents

the following specific findings:
We find that the NRC is so preoccupied
with the licensing of plants that it has
not given primary consideration to overall
safety issues.9/

With its present organizations, staff and
attitudes, the'RC is unable to fulfill
its responsibility for providing an accept-
able level of safety for nuclear power plants.l0/

8/ Infra at 11.

9/ Report of the President's Commission on the Accident
at Three Mile Island, 5l.
Id. at 56.~ ~





Most recently, another official voice — this time the

NRC's Three Mile Island Special Inquiry Group — added this
critical observation:

1

Insofar as the licensing process is supposed
to provide a publicly accessible forum for the
resolution of all safety issues relevant to the
construction and operation of a nuclear plant,
it. is a sham.ll/

2. Intercession By The Commission Will Not
Delay Final Review of Applicant's Operat-
ing License.

The Commission's intercession will expedite resolution
of the seismic issues by eliminating the time consumed by

intermediate appellate review. Similarly, early intercession

by the Commission will hasten a final decision regarding

Joint Intervenors'ontention that there is a need for
further evidentiary hearings.

3. The Commission's Objective To Increase Its
Role in Individual Licensing Proceedings
Will Be Fully Effectuated By A Determination

'oIntercede in the Seismic Appeal.

. A determination to intercede in this proceeding and to
become directly and personally involved in the resolution of
the seismic issues is consistent with the recently established

objective of increased supervision of individual licensing

1 Nuclear Regulatory Commission Special Inquiry Group,

~

~

~

~

~

~

~

~

~

Three Mile Island, A Report to the Commissioners and
to the Public, 139. (Cited hereinafter as Special
Inquiry Group Report).
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proceedings". Modified Adjudicatory Procedures, ~su ra. This

"objective recognizes that licensing nuclear power plants is
"one of the most important functions that (the Commission)

performs," and so deserves the Commission's close super-

vision. Special Inquiry Group Report at 140-1. It also

recognizes that'public confidence in the Commission's

ability to provide "an acceptable level of safety for
L2/

nuclear power plants," is likely to be restored and

maintained only if the public perceives that the individual
Commissioners are concerned about safety in the context of

individual licensing proceedings.

No better or ur ent occasion will arise than the

Diablo Can on seismic appeal for the Commission to demon-

strate to'the'ublic that it is, indeed, commited to safet

and fairmindedness and that it intends to fulfill.its ob-

li ation to become more involved in licensin decisions.

4. The Commission's Intercession Will Aid It
In Addressing Seismic Issues Raised in Other
Proceedings and In Formulating New Seismic
Siting and Design Criteria.

The first-hand experience and insight gained by taking

direct, personal control'f. the seismic appeal will aid the

Commission in addressing seismic issues raised in other

12'eport of the President's Commission at 56.
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proceedings. At least two Appeal Board rulings now pending

'before the Commission involve controversial contested
13/

seismic issues. And based on past experience, it is most

likely that seismic design will be a prominent contested
14/

issue in other Commission proceedings as well.
In addition, the experience gained through direct,

personal involvement will aid the Commission in evaluating

new seismic siting and design criteria. The Commission's
I

governing regulation, 10 CFR 5100, Appendix A, enacted

approximately eight years ago, is undergoing revision to

reflect experience gained in applying the old regulations as
15/

well as advances in the state-of-the-art.

'B. THE APPEAL BOARD DESIGNATED TO HEAR THE APPEAL ON THE
SEISMIC ISSUES MUST BE RECONSTITUTED TO ASSURE THE
'APPEARANCE OF IMPARTIALITY.

Should the Commission decide that its intercession in

the seismic appeal is not warranted at this time it should,

13/ Seabrook, ALAB-422, 6 NRC 33; Indian Point, ALAB-436,
1,

NRC

14/ For example, controversial seismic issues are found in
Maine Yankee.

15/ Indian Point, ALAB-436, 6 NRC 547, 574-77; Indian
Fox.nt and Seabrook, ALAB-561, 10 MRC (Mr. Farrar
dassenting, ~Sir ~0 . at 6), SECY-79-300.
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at least, reconstitute the Appeal Board assigned to hear the

appeal on the seismic issues. This action is required to
restore to the Appeal Board the appearance of impartiality—
the fundamental legal requirement of any administrative

adjudicatory hearing — which will be tainted by Dr. Buck's

recent appointment to the Appeal Board.

1. Joint Intervenors Are Entitled To
An Impartial Appeal Board.

The right to a hearing before an impartial tribunal is
a fundamental requirement of due process. In re. Murchison,

349 U.S. 133, 136 (1955); Amos Treat 6 Co'. v. SEC, 306 F.2d

260, 263 (D.C. Cir. 1962). Protection of that right, re-
\

quires more than impartiality; it demands "the appearance of
16/

impartiality." In fact, the right to an impartial tri-
bunal is so important that the Supreme Court has recognized

that it, "may sometimes bar trial by judges who have no

actual bias and who would do their very best to weigh the

scales of justice equally between contending parties."
In re Murchison, ~su ra. at 136..

16/ In re Murchison, ~su ra ;- se.e also, Webb v. McGhie Land
Title Co., 549 F.2d'358 (10th Car. 1977)("The appear-
ance of fairness is virtually as important as fairness
in fact."); Cinderella Career and, Finishin Schools,
Inc. v. FTC, 425 F.2d 583 (D.C. Car. 1970);
Texaco, Inc. v. FTC, 336 F.2d 754 (D.C. Cir. 1964),
aff d 'rn ~art, 381 U.S. 730 (1965); pillsbu Co. v.
FTC, 354 F.2d 952, 964 (5th Cir. 1966) "The appearance
of fairness is the sine qua non of American judicial
justice.")
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These principles must be scrupulously applied to this
proceeding. The appearance of impartiality is especially
important in the context of administrative proceedings,

governed by the express terms of Section 7(a) of the Admin-
17/

istrative Procedure Act, "where many of the safeguards

which have been thrown around court proceedings have, in the

interest of expedition and a supposed administrative effi-
ciency, been relaxed." Moreover, where matters vital to the

public health and safety are at stake, the right to the
18/

appearance of impartiality is even more carefully safeguarded.

17/ 5 U.S.C. gl006(a):
"The functions of all presiding officers and
of officers participating in decisions in
conformity with section 1007 of this title
'shall be conducted in an impartial manner. Any
such officer may at any time withdraw if he deems
himself disqualified; and, upon the filing in good
faith of a timely and sufficient affidavit, of per-
sonal bias or disqualification of any such officer,
the agency shall determine the matter as a part
of the record and decision in the case."

18/ In Amos Treat, ~su ras s the Court observed,

An administrative hearing of such importance
and vast potential consequences must be at-
tended, not only with every element of fairness
but with the very appearance of complete fairness.

The "vast" consequences faced by petitioners in Amos
Treat, ~su ra ,wer.e that its broker-dealer registration
would be suspended and that it would be expelled from
the National Association of Securities Dealers.
Certainly the licensing of a massive nuclear facility
located four miles from an active fault is of equal
consequence.





2. Dr. Buck's Appointment To The
Appeal Board Violates The Appear-
ance of impartiality.19/

Despite the general rule that prior involvement with sim-

ilar issues or parties is not a sufficient basis for dis-
20/

qualification, the courts recognize that in some

cases, "there may be unusual circumstances where, both for
the judges sake and the appearance of justice, an assignment

to a different judge is salutary and in the public interest

especially as it minimizes even a suspicion of partiality."
~Holle v. Lavine, 553 F.2d 845 (2nd Cir. 1977), cert.
denied 435 U.S. 947. Close examination of the circumstances

under which this principle has been applied, requires the

19/ On January 2, 1980, Mr. Rosenthal withdrew from the
Appeal Board assigned to hear the Diablo appeal and,
pursuant to his authority as Chairman of the Atomic
Safety and Licensing Appeal Panel, reconstituted the
Board. His stated reason for doing so was "to provide
a more even distribution of [the] overall case load
among the various panel members."

Two boards were created to consider the Diablo Canyon
appeals:, one to consider .the appeal from the Licens-
ing Board ruling on security issues; a second to con-
sider the lower board's ruling on the seismic issues.
For appeal on the seismic issues, Mr. Rosenthal re-
placed himself with Dr. Buck. Memorandum of January 4,
1980.

20/ Ash Grove Cement Co. v. FTC, 577 F.2d 368 (9th Cir.
1978); Weber v. Garsa, 570 F.2d 11,13 (5th Cir. 1978);
United States v. Garrison, 340 F. Supp. 952 (E.D. La.
1972) .
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21/

conclusion that disqualification of Dr. Buck is compelled.
I

Even if Dr. Buck is capable of evaluating the seismic

issues with an open mind (and he may well be), his past

record in this and other proceedings strongly suggests that

he may have "difficulty in putting aside previously ex-

pressed views" relevant to the seismic issues on appeal,

~Holi v. Lavine, ~su ra at 1360, and has a preconceived

21/ Holle v. Lavine, ~su ra. (Plaintiff challenged H.Y.
state registration requirements for AFDC benefits.
After the district court dismissed for lack of juris-
diction and failure to state a claim, appellate court,
reversed and remanded, directing the lower court to
convene a three-judge panel to hear the constitutional
claims. Thereafter, the district court granted summary
judgment to the defendant, and plaintiff appealed. The
appellate court reversed, held tne plaintiff eligible
for benefits, and remanded the issues of appropriate
damages and injunctive relief. It ordered that a
'different district court judge preside on remand since"it appears the original judge might have difficulty in
putting aside previously expressed views . . . reassignment
is advisable 'to avoid the appearance of prejudgment. . .");
Webbe v. McGhie Land Title Co., 549 F.2d 1358 (10th
Cir. 1977 A trial court granted summary'judgment for
plaintiff land purchaser, relying exclusively on the
plaintiff's depositions and oral argument. The Court

. of Appeals reversed and ordered the case remanded to a
different judge observing that the original judge's im-
partiality "might be reasonably questioned." "[A]ppear-
ance of impartiality is virtually as important as the
fact, of impartiality."); Wilson v. Edelman, 542 F.2d
1260 (7th Cir. 1976) (The Court of Appeals reversed
trial court on a question of plaintiffs'ntitlement to
Supplemental Security Income benefits and ordered that
the case be reassigned to another judge than the one
who erroneously ruled that plaintiffs had not exhausted
administrative remedies).
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attitude toward those issues. Therefore, his presence

taints the objectivity of the Appeal Board in the public

eye.

In two prior cases, Dr. Buck rejected as "too con-

servative" the opinions of Dr. Mihailo Trifunac, one of the

two ACRS consultants critical of the Staff and Applicant's

seismic reanalysis of Diablo Canyon. In each case, Dr. Buck

rejected Dr. Trifunac' recommended criteria (ground accel-

eration levels) to characterize the earthquake forces for
22/

which the plants were to be designed. Having twice

rejected Dr. Trifunac's opinions, Dr. Buck may well be

predisposed to do the same -here.

In addition, early-on in this proceeding — in 1971—

Dr. Buck was on the appeal board that failed to consider

adequately the intervenors'alid concerns regarding the

plant's seismic design and, instead, approved issuance of a

construction permit for Unit 2 at Diablo Canyon. The

Appeal Board erred in two ways. First, the Appeal Board

sanctioned an inadequate site investigation and ruled that

investigations were unnecessary because of the thoroughness

of the PGGE studies. At the time, offshore surveys conducted

22'/ Seabrook, ALAB-422, 6 NRC 33, 54-65; Indian Point,
ALAB-436, 6 NRC 547.
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by the USGS revealed a belt, of faulted and disturbed strata

offshore the plant site, determined later to be the Hosgri

fault. PGGE had not conducted offshore surveys to investi-
23/

gate this structure and failed to uncover the existence
a

of the article on the Hosgri fault, published six months

'riorto the Appeal Board decision, which two and one-half

years later precipitated the seismic reanalysis.

Second, the Appeal Board rejected intervenors'equests

to reopen the record to examine new earthquake data because

there was "no inconsistency between [the] data and +he
24/

seismic design criteria assigned to Diablo Canyon.

The Appeal Board failed to address the fact that record-high

ground acceleration values had been recorded five months

before, during the San Fernando, California earthquake of

February 9, 1971, and that the intervenors contended that

the data raised questions regarding the adequacy of Diablo
25/

Canyon's seismic design. Most of all the Appeal Board's

23/ Letter from Lee V. Gossick, Executive Director for
Operations to Morris K. Udall, Chairman, Subcommittee
on Energy and the Environment, Committee on Interim
and Insular Affairs, dated March 31, 1977. Enclosure
1 at l.

24/ Pacific Gas and Electric Com an (Diablo Canyon Nuclear
Power Plant, Unxt 2), Doc et No. 50-323, Appeal Board .

Decision (July 14, 1971).

25/ Diablo.'s original design was based on consideration
of four earthquakes, among them a 6.75M earthquake

'loseto the site. This earthquake was selected to
cover the risk that the site evaluation had failed to
uncover an active fault close to the site — e.g., a

Footnote 25/ continued on page 18.
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opinion contains no statement as to how it reached it'.s

conclusions, furthering the impression of a relaxed attitude

toward valid citizen concern.

Ne turn now to a final point. Given this appearance of
II

partiality, 'only the most compelling reasons would justify
Dr. Buck's appointment to the Appeal Board. No such reasons

have been offered.

The first stated reason for reconstituting the Appeal Board

is administrative convenience and necessity. Because he

ruled on prior motions, Mr. Rosenthal obviously has been

acquainted with the substantive aspects of the seismic
26/

reanalys'is. Arguably, administrative convenience and

efficiency is best served by Mr. Rosenthal's continued

participation in this proceeding, rather than by substitut-

ing a'ew person unfamiliar with the proceeding.

Second, the advantages of appointing a scientist to the

Appeal Board are cited to justify the selection of Dr. Buck.

However, expert judgments regarding the legal sufficiency of

the evidence and interpretation- of the regulations are every

bit as important as analyzing the technical testimony.

inasmuch as the lawyers on the appeal panel have had broad

exposure to scientific issues, and, in some cases, extensive

Footnote 25/ continued from page 17.

buried fault or one offshore. The Applicant assigned
a ground acceleration of .20g to the 6.75M earthquake
and doubled that figure to obtain .40g to characterize
the maximum forces associated with that earthquake.
The San Fernando Valley earthquake was 6.5 magnitude.
Peak accelerations for the event topped out at 1.20g,
substantially greater than .40g selected for Diablo.

26/ See e.g., ALAB-504.
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exposure to seismic issues, Mr. Rosenthal's emphasis on

. scientific training appears misplaced.

In any event, Dr. Buck doesn't have the scientific
background on issues that will be raised on appeal. Dr.

Buck s scientific training is in nuclear physics. The

'issues on appeal require expertise in geology, seismology,

and earthquake engineering, disciplines only remotely re-
= lated to nuclear physics.

CONCLUSION

For the reasons set. forth above, the Joint Intervenors

request the Commission to intercede and take upon itself the

hearing of the appeal on the seismic issues. In the alter-
native, the Joint Intervenors request the Commission to

reconstitute the Atomic Safety and Licensing Appeal Board

assigned to hearing the appeal on the seismic issues.

Failing action on either request, the Joint Intervenors

request the Commission to refer to Dr. Buck the question as
t,i

to whether, in view of the arguments cited in this motion,

he should recuse himself from the Appeal Board assigned to

hearing the appeal "on the seismic issues.
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Request For Ex edited Consideration and'ral'r ument

The Joint Intervenors submit that this motion presents

novel and significant policy questions for the Commission's

consideration. - We believe that oral argument would assist

the Commission in its deliberation and, accordingly, request

an opportunity to present oral argument on this motion.

Further, in view of the fact that oral argument before the

Appeal Board is scheduled for April 3, 1980, Joint Intervenors

request that the Commission give this motion expedited

consideration.

Respectfully submitted,

David S. Fleischaker, Esq.
1735 Eye Street, N.W.
Suite 709
Washington, D.C. 20006
(202) 638-6070

John R. Phillips, Esq.
CENTER FOR LAW IN
THE PUBLIC INTEREST
10203 Santa Monica Boulevard
Los Angeles, California 90067
(213) 879-5588

Attorneys For Joint Intervenors
SCENIC SHORELINE PRESERVATION

CONFERENCE, INC.
SAN LUIS OBISPO MOTHERS FOR PEACE
ECOLOGY ACTION CLUB
SANDRA A. SILVER
GORDON SILVER
JOHN J. FORSTER

'LIZABETHAPFELBERG

MARCH 13, 1980
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