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INTRODUCTION

On October 13, 1979 this Intervenor, San Luis Obispo
Mothers for Peace, filed NOTICE OF APPEAL AND EXCEPTIONS TO
PARTIAL INITIAL DECISION (OPERATING LICENSING PROCEEDINGS)
of September 27, 1979. ;

This brief is filed, in accordance with 10 CFR §2.762(a),
in support of this Intervenor's exception to these portions
of the PARTIAL INITIAL DECISION:

1. Part IV, p. 93:

"Due to the inability to produce a quali-
fied expert as mandated by the Appeal
Board in ALAB-~410, Intervenors in a letter
dated January 19, 1979 withdrew from the
proceeding, and the Board accepted the
letter as a voluntary default under

10 CFR §2.707. (Tr. 9367-9368).

2. Part IV, p. 93, 94:

"Based upon the evidence presented the
Board finds that the PG&E security plan-
,complies with all applicable NRC
regulatlons."

In this brief your Intervenor will show the systematic
and unlawful violation by the Licensing Board of Intervenor's

right:

1. To participate in the evaluation of the

-
- = oz om o, --msn

security plan;

2. To have the ass;stance of a qualified ekpert
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4. To have the serious security contentions it
advanced be fully heard and considered by the Licensing

Board.

I

! THIS INTERVENOR WAS PREJUDICED BY THE
LICENSING BOARD'S FUNDAMENTAL ERROR IN
REFUSING THE PARTICIPATION OF DAVID DINSMORE COMEY,
AN EXPERT WELL-QUALIFIED IN SECURITY MATTERS.

Consideration of this issue begins with an examination

of the fundamental misconception of expertise in security

" matters under which the Licensing Board labored. The error

-

is in the RECONSIDERATION OF BOARD'S ORDER OF SEPTEMBER 5,
1978, issued,November 3, 1978 (hereaftexr "RECONSIDERATION"),
as follows:

A. The "RECONSIDERATION" did not follow either ALAB-504 or
ALAB—-410 and was contrary to the Federal Rules of Evidence.

1. In limiting the qualification of an expert to those
who have had "nuts and bolts" experience with the
actual hardware components of the plan, the Board
violated ALAB-410 and mistakingly narrowed the
security issue by virtually eliminating as

' potentlal experts all those who have not worked
in the nuclear industry.. o= s -

. . .
- - . . - by

- The essence of the Llcens1ng Board' -reasonlng was ©~ -7 ..

that to quallfy as a- securlty expert, Mr. Comoy must-have S

—— e mrenr s [
$ = “' it

-

worked thh the "nuts and bolts" of components of securlty

-systems "at least to the extept,oj belng,able to deslgn, ’f“L“Zszr?:f

" overall systeém."  ("RECONSIDERATION", p. 3.) The Licensing
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Board had the mistaken idea that the main issue regarxrding
security was whether certain equipment had been assembled
p;operly and will function dependaply as designed.

The real issue is much broadex; namely; whether
the overall security plan is adequate to ". . .provide
protection with high assurance against successful industrial
sabotage. . . ." (10 CFR §73.55(a)), even if it is assumed
that the hardware performs as it was designed to do. As
will be discussed infra, hardware»components, such as alarm
devices, are only one of.many elements of a security plan
that must be‘evaluated. In fact, the hardware components
are the least of the problem.k No one seriously questions
the functioning of the mechanical components; the issue is
the adequacy of the entire system against breach by sabotage
or ;errorist attack. Included is the issue of adequately
conceived and executed personnel functioning.

Mr.§Comey nas uniguely qualified to evaluate the
adequacy of the overall plan. The Licensing Board, in its
preoccupation with the dependability of hardware, dismissed
the unique combination‘of his qualifications on the basis

that each one of them alone dld not establlsh "prlma facxe"

qual:.f:.cat:.on ("RECONSIDERATION": p..7). [The "RECO\TSIDERATIO\I" '

~1gnored ‘the compos;te pléture-of-M*-~Gomey's-knowledge,and

- .

relevant experlencecln.nucleax*poyerﬂplants and~secnrlty,

- e

‘his pastparticipation” 1n«51m11ar,proceed1ngs,?and even. his

- >

>
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"perhaps, prestigious" ("RECONSIDERATION" p. 10) participation

in a study of Nuclear Proliferation and Safeguards performed

by the Office of Technology Assessment of the United States
Congress because it was not apparent to the Board ". . .what
they [the members of the Advisory Panel] actually do. . ."
("hECONSIDERATION", p. 10). The Covexr, Advisory Panel and
Table of Contents of this study are attached as Exhibit A
to show the relevance of this work to the qualification of
Mr. Comey.

The Board similarly ddscounts Mr. Comey's testimony

before the California Energy Commission on Sabotage Considerations

.0f the Proposed Sundesert Nuclear Powerplant. This testimony,

incorporated into his deposition and attached as Exhibit B,.
is a part of the record in this proceeding. Had the Licensing
Board reviewed the Sundesert testimony (rather than the one
entry noted in a footnote, p. 10 of the "RECONSIDERATION")

it would have seen the detailed discussion of the work of

the Advisory Panel (the "January" group), particularly with
regard to threat levels, "insider" sabotage, security

responses and guarad quallflcatlons (see pp. 15-17, Exhlblt B)

-

The Llcen51ng Board did concéde, "at page 12, that Wr. Comey
", . .hal[d] acceptable status- 1n‘hls general knowledge of ’

reactor plant'la?eué”aﬁd"opéraﬁibn‘bf“fts—V&ridd§‘dompbneﬁts,"

the general tevor*o;'Mr. COmey‘s— e T e,

. but concluded thaE?" . ] .

- - .
on . - " me ad a w L S N TP

statement appeared-to the-Board to be at the level we would

expect of a well-informed layman." ("RECONSIDERATION", p. 12)







g

> e I aE . » . e
(TN SN AL B SN SN A el e PR 12 Sear plrs g asd * .y T Zau, .“n--' v g2 e v -eelal

Mr. Comey would violate a protectlve order, the Board

wnevertheless ralsed the mlsleadlng spectre of a securlty

~5-

Intervenor contends that a security expert is one
whose broad general knowledge of the field, whose education,
knowledge, and experience enable him to evaluate the_overall
adequacy of a security plan-that by its nature includes, but
is not limited to "nuts andlbolts". Mr. Corey was precisely
such an expert. He had previously testified on security
matters in other NRC licensing cases; he had studied security
matters for years; he stayed current on breaches of security;
he had even described in his Sundesert testimony how a
pressurized water reactor of the same design as Diablo
Canyon may be sabotaged to result in a meltdown (Ex. B,

p. 1l1). To rule that Mr. Comey was not qualified is contrary
to ALAB-504 and ALAB-410 and was a de facto ruling that the
only security experts are those who have previously designed
or installed alarm devices, and other equipment, at

other nuclear power facilities and, hence, that the only
"experts" are those who are working, or have worked, in the
nuclear industry.

’

2. The "Sensitive Nature" of security plans had no
bearing on the issue of expertise, and the Licensing
Board's reliance on this irrelevant consideration
is 1mproper and contrary to law. > .

. -

While concedlng 1n a footnote ("RECONSIDERATION"

p. 5) that the Llcen51ng Board had ‘no reason to belleve that-"
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breach by dredging out of the publlc file resolutions of
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e would -aid the 'Licensing Board - in, this’ proceedlng. L L 2t

o i o
concern ("RECONSIDERATION", p. 3-4) about unauthorized
disclosure of the security plan. These documents are not a
part of the record in this proceeding and were irrelevant to
the legal issue of what consﬁitutes expertise. Tbe emotional
impact of these resolutions .on the Licensing Board, and of
this entire secrecy issue, has led the Board to establish,
without any legal authority, ". . .somewhat more restrictive
requirements for the demonstration of expertise than has
existed previously." ("RECONSIDERATION", p. 5.) The
Board has, in effect snd directly contrary to ALAB-504,
adopted a different standard than exists at law under
Rule 702, Federal Rules of Evidence,l for the qualification
of experts in security cases. ,

Intexvenor urges “this Appsal Board to reaffirm
that it is one thing to determine the qualifications of an
expert witness; and entirely another to establish, through
use of protective orders, safeguards against disclosure of

a security plan by an expert so qualified.

. B -
O R e T N L . ¥
> N

1. Rule 702 Federal Rules of Ev1dence, raises two
- issues: (1l).-the qualification-of -the .expert-and- vy
~ (2) whether the testimony will assist the trier of
- fact-to understand.the evidence, Moore!s .Federal. , Liu... - .
Practicde,.Vol, II, p. VII-23" (2d Ed. 1976) ... There can...". . — L.
be .no serious.daoubt :but that Mr. Comex s test;mpny R

-—

- -

ﬁrurther, "expertise for -legal purposes ‘Means “that a | -

" witrness has' sufficient spec1allzed kilowledge, skill,”™

- experience, training or education to testify in the
form of an opinion." Forbro Design Co. V. Raytheon
Co. (C. A. 5th 1976) 532 F.2d 758, 762.
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In the context of its erroneous concept of expertise

let us now examine Mr. Comey's qualifications.

B. Mr. Comey was uniquely qualified to review Applicant's
security plan to determine whether the plan conforms to
current regulations and should have been allowed to
participate by the Licensing Board.

Mr. Comey's qualifications should have been examined by
the Licensing Board in light of the elements of a security plan
set forth in §73.55, Title 10 of the Code of ngeral Regulations.
These elements go far beyond the parameters of ability of
hardware to function as designed:

"(a) General Performance Requirements.
The licensee shall establish and maintain
an onsight physical protection systam and
security organization which will provide
protection with high assurance against
successful industrial sabotage by both
the following:

(1) A determined violent external
» assault, attack by stealth, or deceptive
actions, or several persons with the
following attributes. . .

(i) Well-trained (1nclud1ng military
skills). . .; .

(ii) Inside assistance;

s eenas o (111)  -Suitable weapons; : i v wemoav o e s

e e Y .

--v(iv)"fHand-chrried“eqﬁipmeﬁt:klﬁ:'

. (Z)JLAn;lnternal threat:of an:lnSJder, .o . .

e un - —_— . s mm
. . 2 ;& cwe wn
esdt e -

(b) " Physacal Security Organizatlon. B '"mwr'

"-a —asve by ww et Nk w

ey el e T maed¥ Jire Wil = yerme e MY -
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SR T UT(1)%. Theslidensee. shall, establish, ay.oy v .
security - organlzatlon 1nclud1ng ‘'guards, to

.- »+ 7~ protect its~facilityTagainst industrxial - -~

sabotage. . .
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) ‘the plan.‘
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‘{(c) Physical Barriers.

(1) The licensee shall locate vital
equipment only within a vital area. . .,
located within a protected area. . .

(d) Access Requirements.

(1) The licensee shall control all
points of personnel and vehicle access
into the protected area. . .

(e) Detection Aids. All alarms required

pursuant to this part shall enunciate in a
continuously manned central alarm station

located within the protected area. . .that
a single act cannot remove the capability

of calling for assistance. . .

(f) Communication Requirements. .

(1) Each guard, watchman oxr armed
responsible individual on duty shall be
capable of maintaining continuous
communication with an individual in each
continuously manned alarm station. . .

(g) Testing and Maintenance. Each
licensee shall test and maintain intrusion
alarms, emergency alarms, communications

» equipment, physical barriers and other
security related devices. . .

(h) Response Requirement.

(1) The licensee shall establish and
document liaison with local law enforcement
authorities. . oM

From the 1nceptmon of its-. partxcmpatlon in thls matter,

this” Intervenor has‘contended,gand still: contends, that the

“Appllcant s securlty plan does not comply with these requlre-“ P

L TRNET) .. LI 0 - - - - & ”‘-‘h‘

ments. Technlcal "huts and bolts" are only one element of.

- LL
. ! I ‘- . - = - . e
- - IR . . v . .,
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A statement or.M.rw Comey’s.qualrflcatlons to be

an expert witness for discovery purposes on security matters,
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as developed in the record and submitted in previous pleadings,
is attached hereto as Exhibit C. Mr. Comey possessed the
composite professional qualifications to analyze Applicant's
plan for conformity with current guidelines and these regu-
lations. He had previously been found qualified to testify
in other NRC Licensing proceedings.2 This statement of broad
qualification included the requisite knowledge, skill,
training and experience in specific areas of greatest
concern in judging the adequacy of Applicant's securrty
plan; for example:

(1) Guard Force Requirements. (See

Exhibit B at p. 15; Exhibit C, 8, 15).

(2) sSabotage and Definition of Threat Level.

(See Exhibit B at pp. 13-17; Exhibit C, Y4, 5; and Deposition
of David Dinsmore Comey, Chicago, Illinois, July 5, 1978, p. 17).

- (3) Organizational Structure, Deployment of

Security Forces, Coordination with Local Law Enforcement

Authorities. (See Exhibit B; and Deposition of David

Dinsmore Comey, Chicago, Illinois, July 5, 1978, p. 32).

(4) Physical Barriers, Perimetexr Detection

sttems: (See Exhlblt C, %9, 12) -;'

Intervenor recognlzed the 90551b1r1ty, ‘but dld not

a

- o> e -
- e =S - < m ® -

concede, there may have been subjects of lnqulry xnto

.- = .- e k3 -
- - mrumem e h
- . I LE ‘—-- -y - » - - - « an - - ‘.

Appllcant's securlty plan as to whlch Mr. Comey was not an

L AL LR TIE .
“aer .-»im Be om e
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2. The Board discounted Mr. Comey's part1c1patlon as a
security expert in Zion 1 and 2 because "[t]lhe Board
has no way of determining what standards were adopted

Y by the Zion Board for Mr. Comey's qualifications as an
expert." "RECONSIDERATION", p. 9.
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expert. Intervenor would not know that until the Licensing
Board followed the direction of ALAB-410 (p. 15) to permit
inspection of a "sanitized" version of the plan. Suc@ an
inspection would have permitted Intervenor to determine what
portions of the plan were relevant to Intexrvenor's con-
tentions, and what portions may have been beyond Mr. Comey's
expertise.

Reasoned analysis of the regulatory requirements,
Intervenor's contentions and Mr. Comey's qualifications,
noted in this paragraph B supra, required the conclusion
that Mr. Comey was qualified to testify on most, if not all,
elements of the security plan. Even if Mr. Comey was not
qualified to testify on the "nuts and bolts" of the security
system components (which Intervenor does not concede), he
should not have been excluded as an expert for discover§ of
other elements of the plan as to which he was qualified.
Further, to the extent that Mr. Comey may have had a higher
degree of expertise with respect to one element of the plan
(e.g., threat levels) relative to other subjects (e.g.,
assuming arguendo, "auts and bolts" of components) the
significance of thé‘dis&inctipﬁ'should-go to éhe weight to‘
be given to his testimShyg néﬁ to his;admissib}lity as an

. expert witness for tie~purposé-of ‘discovery-as well ‘as testimony. b o

- % ER = o= - - o - - - - - w
-« - -~ - - - - I - - e
Ref  w Seagr Ml ad SR e F e g L R R LA ol '
rF'—'- o s LS ere z R N - - s Lol g sema
- se v e - - “ . = eaw e
- - N Saan = . . w - L - I s ite *

-

- - - - was - = e o -
- -

. 3. See, Moore's-Federél-Pracéice,,supré,-fn. 1 at..
’ p. VII-35. ‘
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THE LICENSING BOARD ERRONEQUSLY
INFERRED A "DEFAULT" BY SEIZING ON
.MR. COMEY'S TRAGIC DEATH AND THE
CONSEQUENT INABILITY OF INTERVENORS

TO APPEAL HIS DISQUALIFICATION OR TO
OTHERWISE MEANINGFULLY PARTICIPATE IN THE
LICENSING BOARD PROCEEDINGS.

On Janvary 19, 1979 this Intervendor filed INTERVENOR'S
RESPONSE AS TO PARTICIPATION IN HEARING ON SECURITY PLAN
("RESPONSE") , attached as Exhibit D. The "RESPONSE" summarizes
Intervenor's unsuccessful efforts, since 1977, to seek
qualification, first, of Dr. L. Douglas' De Nike; then
Dr. Bruce L. Welch; then Richard L. Hubbard; and finally
David Dinsmore Comey, as expert witnesses for purposes of
discovery of Applicant's security plan. Mr. Comey was
killed on Januwary 5, 1979. The "RESPONSE" notified the
Licensing Board that (i) Mr. Comey's death had made moot
Intervenor's planned petition to the Commission for review
of this Appeal Board's denial of directed certification; and
(ii) that because the Licensing Board haq wrongfully refused
to qualify an expert witness, Intervenor'would not be able

to participate in the hearing on the security plan:

"Without the qualification of an expert
witness to inspect ‘the plan and advise
. -» -Intervenoxr's-attorney; it is impossible-.- - . m
et + wmaw...fOr this Intervenor to. _prepare, either o THE U e e e e
. . L for s;gmlflcant cross<examiraticn on. thé . A L N
, -~ + =« & ‘inadequacies of the applicant's security . - . e
) e ;Z:Q-Q;g;;l--;t:-gian.or to_present -affirmative- ev1dence R T
' - Tto ‘support ‘Intervenor's contentions. -~ ) ’ ’
" INTERVENOR'S RESPONSE 'AS .70 PARTICIPATION = . AR
IN HEARING ON SECURITY PLAN, January .19,
1979, p. 4.
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The Licensing Board erroneously and unlawfully inferred

from the "RESPONSE" that Intervenor "withdrew fxrom the

self-serving interpretation of the "RESPONSE" was in error. It
is clear on its face that the "RESPONSE" (Exhibit D) was

only notice to the Licensing Board that this Intervenor

would not be able to participate in the in camera security
plan hearing. The "RESPONSE" was nothing more than notice.

. Nowhere did Intervenor withdraw its security contentions.

However, even assuming, incorrectly, that the "RESPONSE"

13

was a request to withdraw its security contentions, that
request was never granted. The Licensing Board never dis-
missed the security contentions from the recoxrd. The
Licensing Board acknowledged at Tr. 9105, 9106, that it
never entered an order withdrawing Intervenor's security
contention. If such an order had been entered, it would at
least have put Intervenor on notice that the Licensing Board
had misinterpreted the January 19, 1979 "RESPONSE". Such

an order would have provided an opportunity to.inform the

Licensing Boaxd that Intervenor had no 1ntentlon of with-

T - - o

draw1ng its” securlty contentlon, and would have provmded

e m e .
e e -

Intervenor the oppontunltyh ultlmately, to appeal. Instead,‘

e
Tavy g

Invervenor ‘was presented w1th the LLcen51ng Board's 1nter-

ERT L 1) o ORI

ﬁpretatlon of the.January 19, 1979““RESPONSEF' ﬁiPebruary 8, e

R o T S - e vk e b

1979, on the evewoﬁ -£he hearlngs and tour of the plant

“ eem - - - -ar

roceeding”. PARTIAL INITIAL DECISION, supra, at 93. The Board's
P supra
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security system, and had no opportunity to obtain review of
this de facto decision.

To date there has been no order of the Licensing Board
dismissing the Intervenor's security contentions. There is
discussion that the Board would have entered such an order
"had it not been inconvenient" (Tr. 9105, noting that there
had been no such order entered). There is discussion that
the Board treated Mr. Valentine's "RESPONSE" as a voluntary
default (Tr. 9375-9376), PARTIAL INITIAL DECISION at 93.
But no actual order of default or dismissal of the con-
tentions was ever entereé.

The Intervenor's Amended Security Contentions of

Intervenor, filed January 18, 1978 wexre then, and still

are, at issue in the proceeding. On receipt of the "RESPONSE"
and notice that this Intervenor was not able to participate
in the hearing, and because serious security matters are
involved (10 CFR §2.760(a)), the Licensing Board nonetheless
should have made inquiry into the security issues raised by

Intervenor's contentions. In the Matter of Virginia Electric

and Power Company (North Anna Power Station, Units -1 and

2), Doéket Nos. . 50—338 OL and 50-339 OL, Order, Atomlc

Safety and Licensing Board, December 15, ‘1976 [Full text]. CCH

Ty S PIRNCAVES TR N P [T R - r."'_'; -- \.'Eﬁt .

“NRR ¢30; 125

- - - LI = e s . an i
a an v,

e v

make Intervenor“s Fontentions ‘its own, at the'very least
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". . .[tlhe best practice in such a situation [i.e. if the
Intervenor does not appear] is for the Board to make thorough
inquiry as to the issues raised by the absent 1ntervenor

despite the absence." Loulslana Power & Light Co. (Waterford

Steam Electric Station, Unit 3) ALAB-242, 8 AEC 847, 849

(1974) cited in United States Nuclear Regulatory Commission

Staff Practice and Procedure Digest, NUREG-0386, (1978) at

36, 7.

.

IIix

NEITHER THE "RESPONSE" OF JANUARY 19, 1979,
NOR ANY OTHER FACTS OR DOCUMENTS IN THIS
RECORD SUPPORT A FINDING OF VOLUNTARY
DEFAULT UNDER 10 CFR §2.707.

The Board construed the "RESPONSE" of January 19, 1979.

to be a voluntary default undexr 10 CFR §2.707, which provides,

in pertinent part:
"On failure of a party. . .to appear at a
hearing. . .the Commission or the presiding
officer may make such orders in regard to
the failure as are just, including, among
others, the following:

a) . . .enter such oxrder as may be"
appropriate; or

b) -.Proceed without further- notice :
’ to take proof on the issues |, . o -
: specified." '10 CFR §2.707 )

(Reu. Jan. 1, 1978)' e T T .

(Y

‘The "RESPOVSE" of January 19th says nothlng about . "-, .

18 -
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’elther abandonment or thhdrawal of Intervenor's contentlons""'

“or about'"w1thdrawal" from the proceedlng, nor'could'such-an‘

v !
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interpretation be inferred. Nevertheless, the 3Board so
found. PARTIAL INITIAL DECISION, p.' 93. This ruling,
initially made in erxror, was compqunded by the Board's
refusal to permit Mr. Ba;dwin, retained as associate counsel
by this Intervenor aftexr the "RESPONSE“ was filed, to attend
the hearing on the security plan (discussed, infra, Section
IV of this Brief). Mr. Baldwin's presence and willingness
to proceed precludes the Board's finding that the Intervenor
"failed to appear at the hearing”, as would be required to

support a finding of voluntary default under 10 CFR §2.707.

v

THE LICENSING BOARD FURTHER COMPOUNDED
THE FOREGOING PROCEDURAL ERRORS BY
REFUSING TO ALLOW INTERVENOR'S
ASSOCIATE COUNSEL THE RIGHT TO
PARTICIPATE, DIMINISHING EVEN FURTHER-
THE LIKELIHOOD OF FULL INVESTIGATION
. OF THE SECURITY ISSUES.

Mr. Baldwin, a member of the California Bar, filed a

notice of appearance as counsel for Intervenors by wire on

February 8, 1979. He requested the opportunlty to partici-
pate in the examination of the Diablo Canyon security
system. Mr. Baldwiﬁ?%bpééréd bersdnaiiy-béfdré}%ﬁé Board

on February 12 and argued hls rlght to participate in the

T s miven » -2

proceedings. The Board denled hlS request._, L P ﬁ'm

e - - . .
Sy imsy Aoty N

-

"The. Board's fallure to recognlze Mr._BaldWLn as‘ . V. 7 ototImmTo.

- ..-_ \,.'-

roemm b erw #

Voo i _..-'_,. e W .‘ 1] s.'nl ELICEE TI

. . a55001ate counsel er Intervenor lS manlfested by many
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incidents and reflects its intent that the Intervenor not
participate in any way in the security issue:

(1) Review of the transcripts or February 8
(Tx. 9080-9099), February 9 (Tr. 9103-9108), and February 12
(Tr. 9356-9377), 1979, set the context of this sad incident.
The Board took official notice that Mr. Baldwin might not be
a "good guy" (Tr. 9091). Mr. Baldwin's mode of travel was
stated by the Board to be a "sashay" (Tr. 9096). The Board
made clear its doubt as to the nature of Mr. Baldwin's
relationship with his clients ("To come in at the twelfth
hour with a telegram saying that he is now representing the
Mothers for Peace and intends to participate in the tour
Monday is simply unacceptable to this Board." Tr. 9107).
Mr. Norton, counsel for PG and E, mispronounced Mr. Baldwin's
name four times within five minutes, in three different
ways, was repeatedly corrected by Mr. Baldwin, and was not
admonished by the Board at any time for this childish and
unprofessional conduct (Txr. 9363-9372).

(2) Mr. Baldwin's first request to be placed
on the service 1ist for this proceeding was ignored by the

Board. - Mr. Baldwin'’ s second request to be placed on. the

-
-«

service list for. thls proceedlng was responded to, in the

- .- e s T -

follow1ng mannex:.
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Intervenors he purports to represent, but have decided to
mail a copy of our recent orxrder pertaining to Mr. Baldwin's
motion relative to the security plan to him." Memorandum
Relative to flacing W. Andrew Baldwin, Esq., on the Service
List, August 2, 1979, p. 1.
(3) The Licensing Board issued a PARTIAL

INITIAL DECISION which purported to reflect consideration of
all relevant evidence of all parties on the issues of
airgraft and missile accidents, seismic safety, and sufficiency
of the security plan. Instructive in this regard is the
cover page, which, in the list of appearances by . counsel,
does not record the appearance of Mr. Baldwin on behalf of
any intervenor. .

There is no legal precedent whatsoever for the Board
to deny this Intervenor -- or any intervenor -- the right

to be represented by attorneys of its own choice who are

duly admitted to the practice of law. It is obvious from
the events set forth above that the Board refused to allow
Mr. Baldwin to represent this Intervenor with the specific

intent of limiting the inquiry into the adequacy of. the

security plan. Ut T mrmmes oo mmogmmom o e Sems m e

e The Llcen51ng Board“s refusai “to allow Mr. Baldw1n to

- - 2 - ® - - » .

part1c1pate prejudlced thls Intervenor by denylng 1ts~rlght

- 2O cross~exam1natlon-of’w1tne5sé5"and'appea1‘from HHVerse

. w an e o ¥ r

findings. ~ How would Intervenor pursue ‘either rlght where
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its counsel was barred from a secret in camera hearing on

the merits?

Even assuming (incorrectly) that Intervenor's January 19,
1979 "RESPONSE" was a request to withdraw its security

contentions, and assuming (again incorrectly) that the

Licensing Board had ordered the security contention with-

drawn, it was still a violation of the Administrative |
Procedure Act and NRC case law and regulations to bar

Intervenor's counsel from the hearing and tour of the plant

security system. An intervenor in a nuclear power plant

licensing proceeding has important functions and rights '

which require a Licensing Board to allow the presence of

intervenor's counsel during the examination of the plant

security system, even if the intervenor had never advanced

a security contention. They are:.

1. » Cross—examination. -An intervenor in a NRC licensing

] B
proceeding has the right to cross—-examine witnesses, even
"when the evidence is outside the scope of intervenor's con-

tentions. Without counsel present, such cross—-examination

|
is impossible. The issue arose in Northern States Powexr Co. .
(Prairie Island Nuclear Generating Plant, Units 1 and 2) - ';_ |
.. .
ATLAB-244, 1974; wheke -the.Appeal:Boardrstateds .~ -iir T .

- ", . .an"infer¥énof~can and 'should-bé - i+ -
afforded the opportunity to cross—examine '’ e

T L ZPiRFon.thosefporfionSuef:aswitdesst stéstimonygieEiie co T ST

. _ ., ..which relate to matters which have been . .7 ’

placed into“controversy by at least one - -- -

— . - —uin DL SR T s e . - -

. 2
o - - wnee]  m e enr— —a—.
L - 5 = iy







-19-

of the parties to the proceeding - so
lorg as that intervenor has a discernible
interest in the resolution of the
paxticular mattex."

?he rule was followed in Clinch River Breedex

Reactor Plant, ALAB-354 (1976). This Intervenor's discernible

interest, of course, is evidenced by its years-long struggle,
described above, to obtain review of the Diablo Canyon
security plan by some person not employed by NRC ox the
Applicant -- an effort which, as described above, NRC and
the Applicant have so far frustrated.

Refusal to allow cross—-examination is also a
violation of the Administrative Procedure Act, 5 U.S.C.
556(d) , which provdes that "a party is entitled. . .to

conduct such cross-examination as may be required for a full

and true disclosure of the facts." Surely such a disclosure

. a caw B

should be the Board's prime concern in this matter.

>

2. Submitting proposed findings of fact and conclusions

of law and appellate redress. The Board's refusal to allow

presence of counsel at the hearings and the tour of the
security system made it impossible for Intervenor to file
proposed flndlngs of fact and conclusions of law and to seek

appellate redress of Board error. In Prairie Island,

sugra, the Appeal Board stated.

‘—’\ > ".-".-
13

. m. . .we are free of anv doubt that all R
;. = .-parties_ to a;proceedlng stand.on an-equal LT T e e
R rlzfootlng with respect.to .bhe . wrightl both, o IL:?}:,;.;,,.f;ﬂ
- file proposed..findings af fact; and.con- . . o
clusions of law and to seek appellate ’
" redress of asserted Board error. If -

-icaw
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nothing else, common sense dictates that
result. Were, for example, the record to
reflect affirmatively that there is a
potentially serious safety or environmental
problem attendant to operation of the
reactor at bar, what possible justification ,
could there be for denying to any party '
whose interest might be thereby affected '
the opportunity to call that problem to |
the attention of the Board through an i
appropriate proposed finding? And, were ,
the Board to reject the suggested finding

in favor of one having inadequate record

foundation, what good reason might exist

for precludlng the party from pressxng for

appropriate remedial action by a reviewing

body?" Northern States Power Co. (Prairie

Island Nuclear Generating Plant, Units 1 and

2) ALAB-244, 1974.

This is strong language, making an obvious point.

CONCLUSION
The Licensing Board's incredible sequence of pro-
cedural €rrors in this proceeding has denied the strong
public interest and this Intervenor assurance that Applicant's
security plan complies with NRC regulations. For the record
in this appeal the Intervenor again contends that Applicant's

securlty plan is inadequate for the reasons. set forth in its

-z -

* * AMENDED, SECURITY CONTENTIONS. of January . 19, 1973. N

The strong publlc 1nterest in effectlve Intervenor

part1c1patlon derlves from Slegal v. Atomlc-Energy CommlsSLOn, . -

- - - -
=N - - s —— : ame

400 .Fed. 2a 778 (D C.—Clr. 1968) apd was buttressed ln the T olaem Ll

d Lll -..“‘g.».

- Commonweal h Edlsou'case as, foliows.-- PN L PR -
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"We have in an earlier memorandum stated

our opinion that the development of plant
security reqguirements were influenced con-
siderably by the probing questions of CCPE's
counsel (ALAB-177). We continue to adhere

to that opinion. The responses of the appli-
cant's witnesses to that counsel's examination
at the November 13, 1974, hearing together
with their responses to our questions are one
of the foundations for our conclusions that
the plan is adequate. This constructive
participation on an important issue has, in.
our judgment, contributed to the improvement
of the regulatory process, both as an aid to
the adjudication of the security issues and
in the development of overall regulatory
requirements." Commonwealth Edison Co. (Zion
Station, Units 1 and 2) ALAB-177 8 AEC at 853.

This Appeal Board has recognized the great Qalue to
public health and safety of intervenor participation in
review of the adequacy of an applicant's security.plan. In

the Matter of Pacific Gas and Electric Co. (Diablo Canyon

Units 1 and 2), ALAB-410, 2 NRR 30,197; 28,022; 28,024-5,

28,028-29 (1977); Consolidated Edison Co. of New York

L 4

(Indian Point, Unit 2), ALAB-197 and 197R, 7 AEC 473, 826,

on review, CLI-74-23, 7 AEC 947, 949-50, on remand, ALAB-243,
8 AEC 850, 853-54 (1974). This Appeal Board, in a previous
ruling supportiné the request by this Intervenor for discovery
of Appllcant S securlty plan, exp11c1tly noted .that participa-

tion by an intervenor's expert in Indian P01nt 2 "helped. . .

1n assurlng “that thé’ [securlty] plan eventually adopted for

cne rmme: e s m. e e om crurv —m . ——' P “rems -

_the plant was adequate." Ih the Matter of Pa01f1c Gas and ,

';,. ;\..-.. -‘

Electrlc Co. (Dlablo Canyon, Unlts l and 23 ALAB 410, 2 VRR
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30,197; 28,022; 28,024-5 (1977). As Mr. Salzman stated in
his additional comments to the Appeal Board"s Memorandum in
ALAB-410: "{[C]lonsiderable benefit can be deriﬁed from the

independent scrutiny of such [security] plans which litigation

engenders." Id. at 28,029. [Emphasis added.]
The adequacy of domestic nuclear power plant security
has been the subject of much Congressional concern and

criticism. See, e.g., Accuracy of U.S. Nuclear Regulatory

Commission Testimony: Oversight Hearing Before the Sub-

committee on Energy and the Environment of the House Comm.

on Interior and Insular Affairs, 95th Cong., 2d Sess. (Feb.

27, 1978); Allegations Concerning Lax Security in the

Domestic Nuclear Industry: Oversight Hearing Before the

Subcomm. on Energy and the Environment of the House Comm.

on Interior and Insular Affairs, 95th Cong., 2d Sess..

(July 29,/ 1977) [hereinafter cited as July 29tﬁ Hearing];

Nuclear Reactor Security Against Sabotage: Oversight Hearing

Before the Subcomm. on Energy and the Environmentwgg the

House Comm. on Interior and Insular Affairs, 95th Cong.,

'- ~ -

Ist Sess.=(Mav 5, 1977) [herelnafter c1ted as May 5th . . ...

Hearlng], Subcommlttee on Energy and the Envrronment of House

Comm. on Interlor and Insular Affalrs, Report on Safeguards Tty

LebPVe P Zu Sesei, s =t nawmer ,\| S ens ‘.r T e . .«
- = - taee nAm e mmee LTSy
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against sabotage stemmed from a GAO report, released on April 7,
1977, which concluded:

"[Tlhe Commission has not operated decisively
or effectively in the security area, and as a
result, security systems at perhaps all power
plants would not be able to withstand sabotage
attempts by threats that are now considered
minimum by the Commission."” See May 5th
Hearing, supra, at 1.

Chairman Udall stated in his opening remarks
during the hearing held on May 5, 1977:

" [Tlhe consequences of sabotage of a
nuclear reactor could be disastrous. . . .

"It is because of the enormous consequences
. . .that we want to assure ourselves that
all reasonable steps are taken to prevent
the worst from occurring." Id. at 1.
(Emphasis added.)

Congressional concern over particular elements
of nuclear plant security systems compels the fullest possible
review of an applicant's proposed security plan. Elements
of securfty systems receiving particular scrutiny by Congress
ought to receive the same high level scrutiny by the NRC,

not only in the formulation of regulations, but also in the

implementation of those regulations.

e e = = s mee -

The present regulatlons reflect a commendable effort by

-
Tty re¥, W [T

the NRC to upgrade levels of safeguards at nuclear power

[ T -y Y » Seevm e Ny ’--.T‘ N R

plants, 2 response in large part to tﬁe cr1t1c1sm expressed

1n Congre351onal'hear1ngs. However, thls lS not reason for
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security plan for conformity with those regulations. Quite
to the contrary, this is all the more reason the Licensing
Board should have solicited rigorous analysis by all con-
cerned to assure that the Applicant's plan complies with
the letter and overall purpose of these regulations.

The principle has been violated throughout this pro-
.ceeding; the Diablo Canyon security plan has been reviewed
as to adequacy only by the Applicant, NRC staff and the
Board, in a secret proceeding. The Board's continued
arbitrary and unlawful procedural obstruction of Intervenor's
repeated attempts to participate in the security proceedings
and to qualify an expert to ieview the plan under confi-
dentiality orders, blunted by the death of Mr. Comey, must
be reversed and this Intervenor given an opportunity to
qualify another expert to review the plan and be heard on

the merits.

Respectfully Submitted,

T o ' ¢ TT.W. ANDREW BALDWIN". ... -2« ..
] YALE I. JONES
- . Iz oemonln o2l sPAULLCIYVALENTINE-:.i..-....x
Counsel for San Luis. Oblspo _
- Tz 'Mothers for Peace-» e ] -
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