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In the Matter of
PACIFIC GAS AND ELECTRIC
COMPANY

(Diablo Canyon Nuclear Power
Plant, Units 1 and 2)

)
)
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)
)
)
)

APPLICANT'S RESPONSE TO JOINT
INTERVENORS'EQUESTS

TO INSTITUTE PROCEEDINGS ON THE
QUALIFICATIONS OF CHAIRMAN JOSEPH M.

HENDRIE AND RICHARD T. KENNEDY

In a document dated October 24, 1979, Joint Inter-

venors filed with the Commission a request to institute pro-

ceedings on the qualification of Chairman Joseph M. Hendrie

to consider the operating license application for the Diablo

Canyon Nuclear Power Plant (hereinafter cited as "Request

Respecting Chairman Hendrie"). A supplement to this request

dated October 25, 1979 (hereinafter cited as "Supplement" ),

was also filed by Joint Intervenors. In a document dated

October 26, 1979 (hereinafter cited as "Request Respecting

Commissioner Kennedy" ), a similar request was-- made respect-

ing Commissioner Richard T. Kennedy. The relev'ant background

associated with the filing of these documents is as follows.

BACKGROUND

On October 19, 1979, Chairman Hendrie met with

Frederick Mielke, Chairman of-the Board of Pacific Gas and





Electric Company (PG&Z), Bart Shackelford, President of

PGGE, and Gene Blanc, employee of PG&E. Also present at the

meeting were Donald Hassell, Legal Assistant to Chairman

Hendrie, and Leonard Bickwit, Jr., General Counsel of the

Commission. The purpose of and essential nature of the dis-

cussions during the meeting are documented in a memorandum

dated October 24, 1979, prepared by Chairman Hendrie (here-

inafter cited as "Hendrie Memorandum" ) and a "Note to File"

dated October 23, 1979, prepared by Mr. Hassell (hereinafter

cited as "Hassell 'Note to File'"), and attached to the

Hendrie Memorandum. A- second "Note to File" dated

October 24, 1979, prepared by Chairman Hendrie (hereinafter

cited as "Hendrie 'Note'to File'") and also 'attached to the

Hendrie Memorandum, documents the action taken by Chairman

Hendrie subsequent: to the October 19 meeting. This action

consisted of a telephone call placed to Mr. Edson Case,

Deputy Director, Nuclear Reactor Regulation. The Hendrie

Memorandum and "Notes to File" attached thereto were filed
in the NRC's public document=room, and a copy thereof was

sent to each of the parties in the Diablo Canyon licensing

proceeding.

Also on October 19, 1979, Messrs. Mielke, Shackel-

ford'nd Blanc of PG&E met with Commissioner Kennedy. The

purpose of and essential nature of the discussions during

the meeting are documented in a "Memorandum of Conversation"

dated October 19, 1979, and prepared by Commissioner Kennedy





(hereinafter cited as "Kennedy Memorandum" ). The. Kennedy

Memorandum was also served on all parties to the Diablo

Canyon proceeding.

Chairman Hendrie states in the Hendrie Memorandum

that it and -the "Notes to File" attached thereto were pre-

pared pursuant to 5 U.S.C. 5557(d)(1)(c) and 10 C.F.R.

52.780(c), and were served on all parties "in accordance

with our procedures." Commissioner Kennedy, on the other

hand, does not specifically address why he prepared the

Kennedy Memorandum or requested that it be served on all
parties. Both 5 U.S.C. 5557(d), which is part of the Ad-

ministrative Procedure Act, as amended ("APA"), and 10

C.F.R. 52.780 set forth limitations and procedures governing

ex parte communications between decisionmaking personnel and

agency staff, and between decisionmaking personnel and out-

side persons. having an interest in the outcome of a pending

proceeding.

Joint Intervenors point to the two meetings, and ,

to the telephone conversation between Chairman Hendrie and

Mr. Case, in support of their statements that serious ques-

tions are raised regarding the qualifications of Chairman

Hendrie and Commissioner Kennedy to participate further in
this proceeding. Joint Intervenors then request the Com-

mission to institute proceedings, complete with the rights

of discovery and cross-examination, to determine whether

Chairman Hendrie and Commissioner Kennedy should be dis-





qualified from any further participation in the Diablo Canyon

proceeding.

PGGE opposes the requests submitted by Joint In-

tervenors. As will be argued in this response, the commun-

ications between the PG&E officials and Chairman Hendrie,

between Chairman Hendrie and Mr. Case and between the PG&E

officials and Commissioner Kennedy did not constitute ex

parte communications proscribed by statute or regulation

since none of the communications were "relevant to the

merits of the proceeding," 5 U.S.C. 5557(d), or concerned

"any substantive matter at issue," 10 C.F.R. 52.780(c).

Furthermore, even if it is assumed that the communications

fell within the proscription of 5 U.S.C. 5557(d) or 10 C.F.R.

52.780(c), the facts show that the procedures established by

the APA and the Commission's regulations have been met, and

that Joint Intervenors have failed to establish a prima facie

case which would warrant the Commission,to, institute the pro-

ceedings which Joint Intervenors have requested.

EX PARTE COMMUNICATIONS

Ex parte communications are addressed in both the

APA and the Commission's regulations. Two sections of the

APA explicitly proscribe certain ex parte communications.

The first section deals with separation of the adjudicative

and investigative functions of the agencies, and provides in

part that the "employee who presides at the reception of

evidence. . .may not. . .consult a person or party on a





fact in issue, unless on notice and opportunity for all par-

ties to participate." 5 U.S.C. 5554(d) (emphasis added).

Based on subsection 554(d), ex parte communications between

the presiding employee and agency staff, and between the

presiding employee and a party to the proceeding, are per-

missible so long as such communications concern something

other than a fact in issue.

The second section of the APA which explicitly
proscribes certain ex parte communications was enacted by

Congress in 1976 as part of the Government in the Sunshine

Act, Public Iaw No. 94-409, 90 Stat. 1241, and reads in part
as follows:

,"(1) -In any agency proceeding which is
subject to subsection (a) of this sec-
tion, except to the extent required for
the disposition of ex parte matters as
authorized by law--

(A) no interested person out-
side the agency shall make or know-
ingly cause to be made to any mem-
ber. of the body comprising the
agency, administrative law judge,
or other employee who is or may rea-
sonably be expected to be involved
in the decisional process of the
proceeding, an ex parte communica-
tion relevant to the merits of the

Although subsection 554(d) is relevant to a determination
of the-nature of permissible communications between decision-
making personnel and a party to the proceeding, it is prob-
ably not applicable to either Chairman Hendrie or Commissioner
Kennedy. The subsection expressly provides that it does not
apply "to the agency or a member or members of the body com-
prising the agency."





(C) a member of the body com-
prising the agency, administrative
law judge, or other employee who is
or may reasonably be expected to be
involved in the decisional process
of such proceeding who receives, or
who makes or knowingly causes to be
made, a communication prohibited by
this subsection shall place on the
public record of the proceeding:

(i) all such written com-
munications;

(ii) memoranda stating the
substance of all such oral com-
munications; and

(iii) all written responses,
and memoranda stating the sub-
stance of all oral responses,
to the materials described in
clauses (i) and (ii) of this
subparagraph." 5 U.S.C.
5557(d) (emphasis added).

The legislative history of the section expands on

the meaning of the term "relevant to the merits of the pro-

ceeding":

"The section prohibits an ex parte com-
munication only when it is 'relevant to
the merits of the proceeding.'his
phrase is intended to be construed
broadly and to include more than the
phrase 'fact in issue'urrently used in
the Administrative Procedure Act. The
.phrase excludes procedural inquiries,
such as 'requests for status reports,
which will not have any effect, on the

- way the case is decided. . . . So long
as the communication does not directly
discuss the merits of a pending adjudi-
cation it is not prohibited by this sec-
tion." , House Report No. 94-880 (Part
II), 94th Cong., 2d Sess. 20, re-2' ' 7l ..d





sional and Administrative News 2212,
2229.

The Commission's regulations deal with both the

separation of adjudicatory and non-adjudicatory functions

and ex parte communications. The provision on separation of

functions, 10 C.F.R. 52.719, although dealing with ex parte

communications, applies solely to presiding officers, and

thus does not apply to either Chairman Hendrie or Commissioner

Kennedy in the case of the Diablo Canyon proceeding. Section

2.780, "Ex parte communications," provides in part as follows:

"(a) Except as provided in para-
graph (e) of this section, neither {1)
Commissioners, members of their im-
mediate staffs, or other NRC officials
and employees who advise the Commis-
sioners in the exercise of their quasi-
judicial functions will request or enter-
tain off the record, except from each
other, nor (2) any party to a proceeding
for the issuance . . . of a license or
permit . . . shall submit off the record
to Commissioners or such staff members,
officials, and employees, any evidence,
explanation, analysis, or advice,
whether written or oral, regarding any
substantive matter at issue in a pro-
ceeding on the record then pending be-
fore the NRC.

"In any adjudication, the presiding officer may
not consult any person other than a member of his
staff on any fact. in issue unless on notice -and
opportunity for all parties to participate, except
(1) as required for the disposition of ex parte
matters as authorized by law and (2) as provided
in paragraph (c) of this section." 10 C.F.R.
52.719(b).





(c) A Commissioner, member of his
immediate staff, or other NRC. official
or employee advising the Commissioners
-in the exercise of their quasi-judicial
functions, to whom is attempted any oral
communication concerning any substantive
matter at issue in a proceeding on the
record as described in paragraph (a) of
this section, will decline to listen to
such communication and will explain that
the matter is pending for determination.If unsuccessful in preventing such com-
munication, the recipient thereof will
advise the communicator that a written
summary of the conversation will be de-
livered to the NRC public document room
and a copy served by the Secretary of
the Commission on the communicator and
the parties to the proceeding involved.
The recipient of the oral. communication
thereupon will make a fair, written sum-
mary of such communication and deliver
such summary to the NRC public document
room and serve copies thereof upon the
communicator and the parties to the pro-
ceeding involved." 10 C.F.R. 52.780

-(emphasis added).

In sum, Section 2.780 permits ex parte communications during

a pending proceeding so long as such communications do not

involve any "substantive matter at issue."
'The Commission has recently proposed amendments to

the rules dealing with separation of functions and ex parte

communications. (44 Federal Receister 12428 (March 7, 1979)).

As stated by the Commission:

"The substance of the proposed rules is
largely unchanged from the Commission's
current rules and practices in the areas
involved.





These proposed amendments have two pri-
mary purposes. They are designed to
adapt the Commission's rules to the ter-
minology of the Government in the Sun-
shine Act and they are also designed to
codify the practices the Commission now
employs in its adjudicatory proceedings
with regard to ex parte communications."

There are several exclusions from the definition of ex parte

communication in proposed subsection 2.780(b). The first
exception concerns "requests for status reports." According

to the Commission, this exclusion includes "requests for re-

ports on the current status of a proceeding or upon sched-

uling matters. This exception permits the parties to obtain

easily this necessary and routine information." (44 Federal

Receister at 12428).

COMMUNICATIONS WERE PERMITTED BY APA AND REGULATIONS

PG&E submits, based on. the memoranda prepared by

Chairman Hendrie and Commissioner Kennedy, that the communi-

cations complained of by Joint Intervenors were permitted by

both the APA and the Commission's regulations because they

dealt with procedural matters not relevant to the merits of

the proceeding.

1. Meeting With Chairman Hendrie.

In their Supplement to the Request Respecting

Chairm'an Hendrie, Joint, Intervenors point to two matters

,discussed by Chairman Hendrie and PGGZ's officials as going

"to the heart of the case." (Supplement at 2). The first,
matter relates to the resolution of TMI-related issues, in-
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eluding questions sent to the Staff by the Advisory Commit-

tee on Reactor Safeguards (ACRS). The position of Joint

Intervenors is that "issuance of the operating license

should be conditioned on satisfactory resolution of the is-
sues identified in ACRS correspondence." (Id. at 3). Joint
Intervenors allege that PG&E argued to Chairman Hendrie that
the TMI-related issues "either (a) . . .were resolved or (b)

.were generic in nature and should not be considered in
the course. of the operating license review." (Id. at 2)

(emphasis added).

A fair reading of the Hendrie Memorandum and its
attachments shows that Joint Intervenors have misrepresented

the discussions respecting TMI-related issues. First, no-

where in the Hendrie Memorandum or its attachments is it
stated, or even suggested, that the PG&E officials argued

that any of the safety issues raised by the TMI accident

have been resolved, either generically or for Diablo Canyon.

Second, relative to how and when the TMI-related issues

should be resolved, the Hassell "Note to File" documents

that, Mr. Mielke expressed concern "about the procedural and

timing aspects of addressing TMI issues. . .[, that] the TMI

issues should be addressed generically. . . [, that] the NRC

should avoid any discrimination procedurally against Diablo

Canyon in the treatment of TMI issues . . .[; that] NRR.

staff members who were familiar with Diablo Canyon. . .[had

been] disbanded and assigned to work with the Lessons Learned
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group. . .[and that] a decision on [the question of whether

there should be a hearing] shouldn't be taken lightly." The

statements made by Mr. Mielke were not concerned with whether

the TMT.-related issues should be reviewed for the Diablo

Canyon Nuclear Power Plant, or with the merits of the issues,

tt d l 1 ly 'tt t d d ~ ~ 'd
with their review. The APA and the Commission's regulations

authorize the discussion of such matters.

The second matter pointed to by Joint Intervenors

is the telephone conversation between Chairman Hendrie and

Mr. Case. As documented in the Hendrie "Note to File,"
Chairman Hendrie "inquired as to the status of the Diablo

Canyon case." As part. of the inquiry Chairman Hendrie re-

iterated the concern expressed'y PG&E relative to Diablo

Canyon being singled out for special treatment and that
staff personnel familiar with Diablo Canyon might not, be

available for'urther work on the case. Mr. Case then pro-

ceeded to describe the status of the proceeding: he stated

that (1) Diablo Canyon was being treated -from a procedural

standpoint in the same way as similarly situated plants, (2)

Staff members familiar with the case would continue to work

on it to the extent practical and (3) further discussions

were planned with ACRS. Chairman Hendrie closed the con-

versati;on with a comment to the effect that the Staff should

be well prepared for the upcoming ACRS meeting as such would

serve the objective of reaching an early decision on the ap-
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plication. This statement was directed solely to t:he timing

of the Diablo Canyon proceeding. It is entirely inappropriate

and unsupportable to interpret the statement as carrying an

intent respecting what the final decision should be. It can

readily be concluded from the above that the nature of the

telephone conversation with Mr. Case was limited to proce-

dural and timing matters.

Based on the foregoing, PG6Z submits that the com-

munications between Chairman Hendrie and the PG&E officials,
and between Chairman Hendrie and Mr. Case, were concerned

solely with the status and scheduling of the Diablo Canyon

proceeding, and therefore, were authorized by both the APA

and the Commission's regulations.

2. Meeting with Commissioner Kennedy

Joint Intervenors'equest Respecting Commissioner

Kennedy levels no particular criticism against statements

made by PGSZ, officials or by Commissioner Kennedy as docu-

mented in the Kennedy Memorandum. Joint Intervenors merely

state that if-Commissioner Kennedy entertained discussions

with PG&E .officials regarding the merits of the Diablo Canyon

application, the Commission 'should- institute a proceeding to

determine Commissioner Kennedy's qualifications to further

participate in this matter.
'n examination of the - Kennedy Memorandum shows

that the merits of the Diablo Canyon proceeding were not dis-

cussed. Mr. Mielke expressed concern about delays in li-

-12-





censing proceedings already underway, that staff personnel

who had been working on specific cases had moved to other

duties, that the Diablo, Canyon application was not receiving

the same treatment as other applications and that the Staff

had not yet responded to the ACRS questions on TMI-related

issues. Commissioner Kennedy responded that he too was con-

cerned about unnecessary delays, that, he understood the

Staff had returned from TNI-related work to individual ap-

plications, and that he understood that all proceedings were

being treated equally. As is evident, from the foregoing,

the subject matter of the communications was concerned pri-
marily with generic scheduling matters and, to a small ex-

tent, with procedural and timing matters for Diablo Canyon.

In any event, the communications did not go to merits of the

case. Nor did they concern whether TMI-related issues

should be considered separate from the Diablo Canyon operat-

ing license review.

Since the communications with Commissioner

Kennedy, to the extent they dealt with Diablo Canyon at all,
dealt with the status of the proceeding, the communications

were authorized by the APA and,the Commission's regulations.

FAIZURE TO ESTABI ISH A PRINA FACIE CASE,

Even if it is assumed that the communicat'ions com-

plained -of by Joint Intervenors were unauthorized ex parte

communications, PG&E submits that Chairman Hendrie and Com-

missioner Kennedy complied with the requirements of the APA





and the Commission's regulations, and that Joint Intervenors

have failed to establish a prima facie case which would war-

rant the Commission to grant the requested relief.
Under 5 U.S.C. 5557(d) and 10 C.F.R 52.780(c), if

a party to a proceeding makes an oral ex parte communication

"relevant to the merits of the proceeding," 5 U.S.C. 5557(d),

or "concerning any substantive matter at issue," 10 C.F.R.

52.780(c), to a Commissioner, the Commissioner shall prepare

a memorandum stating the substance of all such oral communi-

cations. The memorandum is to be placed on the public record

and copies of the memorandum are to be served on all parties.

In the present case, both Chairman Hendrie and Com-

missioner Kennedy did prepare written memoranda of their con-

versations with the PG&E officials, did deliver the memo-

randa to the NRC public document room, and did serve copies

of the memoranda on all parties. Thus, Chairman Hendrie and

Commissioner Kennedy complied with all statutory and regula-

tory requirements associated with the receipt of ex parte

communications.

Joint Intervenors base their requests to institute
proceedings on the qualifications of Chairman Hendrie and

Commissioner Kennedy on allegations respecting the existence

of personal "bias.",'n the case of Chairman Hendrie, Joint

Intervenors allege that his "willingness to entertain PG&E-

top officials and subsequently intercede in the Staff's li-
censing review in the utility's behalf is evidence of bias."

-14-





(Supplement at 4). With respect to Commissioner Kennedy,

Joint Intervenors state that if Commissioner Kennedy "enter-

tained discussion with PG&E officials regarding the merits

of the Diablo Canyon license application, . . .it demon-

strates an insensibility to the troublesome issues raised in
this case . . .[or] is evidence of bias in favor of PG&E."

(Points and, Authorities to Request Respecting Commissioner

Kennedy at 3).
A substantial showing of bias is required in order

to disqualify a hearing officer in an administrative pro-
ceeding. U.S. ex rel. De Luca v. O'ourke, 213 F.2d 759,

763 (8th Cir. 1954). Disqualification is not justified where

there is nothing to indicate that the hearing officer has

adopted a position apparently inconsistent with an ability
to judge the facts fairly. See Safewa Stores, Inc. v. Fed-

eral Trade Commission, 366- F.2d 795, 802 (9th Cir. 1966),

cert. denied, 386 U.S. 932, 17 L. Ed. 2d 805 (1967). In order
for Joint Intervenors'equest to be granted, they must point
to some comments made or action taken by the Commissioners

which show or appear to show personal bias. PG&E submits

that Joint Intervenors have failed to establish a prima facie
case with respect to either Chairman Hendrie or Commissioner

Kennedy.

With respect to Chairman Hendrie, and the allega-
tion that he was willing to entertain the PG&E officials,
the Hassell "Note to File" shows that Chairman Hendrie was
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very sensitive to engaging in any ex parte communications.

In fact, the discussion with the PG&E officials took place

only because Chairman Hendrie was of the belief that he-

could discuss procedures and generic matters. (Hassell

"Note to File" ). This position was based on the fact that
neither Mr. Bickwit nor Charman Hendrie believed the dis-

cussion was "relevant to the merits of the proceeding" within

the meaning of the APA. Were Chairman Hendrie so willing to

entertain the PG&E officials as Joint. Intervenors suggest,

it is submitted he would not have considered. as carefully as

he did the propriety of participating in the meeting.

Chairman Hendrie's sensitivity to the question is
further indicated by the additional consideration which he

gave to the matter after the meeting. It was after the meet-

ing that he concluded that "to resolve any doubts that exist,
.the communications in question should be treated as

~ex arte communications." (Hendrie Memorandum). In 'sum,

Chairman Hendrie engaged in the communications with the PG&E

officials only because he believed them not to be relevant

to the merits of the proceedings, and thus not proscribed by

the APA and the Commission's regulations. His action in
meeting with the PG&E officials under such circumstances is
hardly evidence of bias.

Joint Intervenors refer to Chairman Hendrie's con-

versation with Mr. Case as interceding in the Staff's licens-

ing review in- the utility's behalf and as evidence of bias.
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The previous discussion respecting Chairman Hendrie's sensi-

tivity to the question of ex parte,. communications is also

applicable to his conversation with Mr. Case. Furthermore,

his suggestion to Mr. Case that the Staff be well-prepared

for the ACRS meeting does not carry with it an implication

that the Staff is to align itself with PG&E respecting the

ACRS questions any more than it suggests that the Staff
should align itself with Joint Intervenors. The statement

is entirely consistent with the well-established policy of

bringing an end to litigation.
Not only do the facts pointed to by, Joint Inter-

venors fail to show evidence of bias, but, in addition, re-

cent testimony given by Chairman Hendrie confirms that Joint
Intervenors'llegation of personal bias is without merit.

In testimony given before the Subcommittee on Energy of the

House Interstate and Foreign Commerce Committee on Novem-

ber 5, 1979, approximately two weeks after the October 19

meeting with PGSE, Chairman Hendrie announced that the

freeze on issuance of new construction permits and operating

licenses for nuclear power plants would be extended at least
until spring. Chariman He'ndrie testified that the major

safety issues arising out of the TMI-2 accident must be re-

solved prior to a resumption in the issuance of'licenses.

This continued suspension applies to Diablo Canyon as well
's other similarly situated facilities. Based on Chairman

Hendrie's testimony., it is without foundation to suggest
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that Chairman Hendrie is biased in favor of PG&E respecting

whether or not the TMI-related issues should be considered

in the course of the operating license review for Diablo

Canyon.

In brief, the facts pointed to by Joint Interven-

ors do not show evidence of bias on the part, of Chairman

Hendrie. Since Joint Intervenors have failed to establish a

prima facie case, 0he Request Respecting Chairman Hendrie

should be denied.

Joint Intervenors have also failed to make a prima

facie showing of bias on the part of Commissioner Kennedy.

They merely point to the meeting between the PG&E officials
and Commissioner Kennedy, and state that if ex parte com-

munications took place, a proceeding should be instituted on

Commissioner Kennedy's qualifications. Even assuming that
the comunications between the PG&E officials and Commissioner

Kennedy were unauthorized, it does not follow that bias

exists. As with Chairman Hendrie, Commissioner Kennedy also

shows a sensitivity to the question of ex parte communica-

tions in stating to the PG&E officials that "it would be in-

appropriate for me to -discuss issues as they affect any par-

ticular proceeding." (Kennedy Memorandum). Under such. cir-
cumstances the fact that Commissioner Kennedy*did meet with

PG&E is hardly evidence of bias. In the absence of any al-
legations by Joint Intervenors respecting specific statments

made or action taken by. Commissioner Kennedy which would
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raise the question of personal bias, the request to insti-
tute proceedings respecting his qualifications should be

denied.

CONCLUSION

Based on the foregoing, the requests to institute
proceedings respecting the qualifications of Chairman Hendrie

and Commissioner Kennedy to participate further in the Diablo

Canyon proceeding should be denied for the reason that the

communications complained of by Joint Intervenors were per-

mitted by both the APA and the Commission's regulations. In
the alternative, should the Commission determine that the

communications were unauthorized, the requested relief should

nonetheless be denied because both Chairman Hendrie and Com-

missioner Kennedy complied with all statutory and regulatory
requirements respecting ex parte communications, and because

Joint Intervenors have failed to establish a prima facie case

of personal bias respecting either Chairman Hendrie or Com-.

missioner Kennedy.

Respectfully submitted,

MALCOI25 H. FURBUSH
PHII IP A. CRANE, JR.
Pacific Gas and
Electric Company
77 Beale Street
San Francisco, California 94106
(415) 781-4211

ARTHUR C. GEHR
Snell S Wilmer
3100 Valley Bank Center
Phoenix, Arizona 85073
(602) 257-7288
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BRUCE NORTON
3216 North Third Street
Suite 202
Phoenix, Arizona SS012
(602) 264-0033

Attorneys for Pacific Gas
and Electric Company

By

DATED: November 9, 1979
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