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I'ERTIFICATION IS NOT APPROPRIATE

A. Factual Background Between The Decision In Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-410, 5 N.R.C. 1398 (1977) And Intervenor's Instant Request
For Certification And Order.

After briefing, oral argument, and due consideration, this
Board rendered its opinion in Pacific Gas and Electric Co., ~su ra

on June 9, 1977. In a well detailed decision', the Appeal Board held

'that a security plan for a nuclear facility should be made available,
under protective order, to counsel and expert witness(es) only to the

extent and under the conditions set forth in the opinion. The

condi:tions are, in pertinent part, as follows:
r

l. A mere conclusory statement of relevance
(between portions of the plan and conten-

. tions) will not suffice; one must show a
relationship between the contentions and the
specific portions of the plan one wishes to:
view. 5 N.R.C. at 1404.

2. Any release must be subject to a protective
order. Id.

3. A security plan need not be revealed to a
witness who lacks relevant expertise for
evaluating it. Access to the plan or portions
thereof should be given only to witnesses who
have been shown to possess the technical
competence necessary to evaluate portions of
the plan which they may be shown. Id.

In addition, the Appeal Board stated that "the party
sponsoring the witness has the burden of demonstrating his
expertise", (5 N.R.C. 1405) that "[o]nly those portions of a plan

which relate to the expert's area of expertise need be shown that
expert" and, "[i]f a proposed expert's qualifications are challengedf





the intervenor must prove that the expert is qualified to evaluate

each section of the plan which is to be reviewed by him. or her.",
r ~

(5 N.R.C. 1406.) (Footnote omitted.) This Board, based on the

submittals before it concerning Dr. De Nike, also noted that there

was not sufficient information to demonstrate that Dr. De Nike was

.qualified to review the security plan. (5 N.R.C. 1406, n. 19.)

On June 17, 1977, the Licensing Board issued its order

concerning future discovery of the security plan. (Attached hereto

as Exhibit 1.) The Board directed the p'arties to confer within
thirt'y days to attempt to reach agreement on the expert witnesses to

be proposed by Intervenor. On May 6, 1977, Thomas Englehardt, NRC

Staff Attorney, wrote to Intervenor suggesting four persons who

might well be willing to act as experts for Intervenor in this
matter, none of whom Aplicant objected to. Those persons were:

h

Dr. Matin R. Gustavson
Assistant Associate Director

for Military Systems
University of California
Lawrence Livermore Lab.

~ ~"

7

Mr. L; Philip Reinig, President
Los Alamos Technical Associates, Inc.

Dr. Robert J. Donham, Program Manager
Los Alamos Technical Associates, Inc.

Mr. Dan D. Darling
Dan Darling & Associates
El Segundo, California

In 'an earlier letter (attached hereto as Exhibit 5), Applicant had

informed Intervenor of what areas in which a consultant should have

.expertise and, additionallyg enclosed a resume of an individual to
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indicate the type of person Applicant believed would be qualified to
examine site security plans.

Despite the Licensing Board's directive and the efforts of
-the parties, Intervenor. once again petitioned the Board to qualify
Dr. De Nike on August 29, 1977. Not one iota of new information was

p ~ p f f» g f f pp de

On September 21, 1977 and October 4, 1977, the Applicant and NRC

Staff, respectively, opposed Intervenor's Petition on the basic

premise that no new evidence to show Dr. De Nike s qualifications had

been presented. In addition, Applicant also moved the Board to
dismiss the security contention as constituted as it did not comport

with the recently revised 10 C.F.R., Part 73. On November 3; 1977,

the Licensing Board entered its order (attached hereto as Exhibit 2)

which provided:

If

r

(i) Dr. De Nike was not qualified;
Intervenor's contention was to be amended to
relate to current Part 73; and

(iii) Intervenor was to have 60 days after receipt
of the Order to refine its contention and to
produce a qualified expert.

On February 1, 1978, Intervenor once again petitioned the

Board to order Dr. De Nike qualified (once again without submitting

any additional information, evidence, or argument) and also asked the

Board to "qualify" Dr. Bruce Welch. On February 13, 1978 and

February 17, 1978, the Applicant and Staff, respectively, opposed the
'I

petition and requested of the Licensing Board permission to depose

Dr. Welch as to his 'qualifications. On February 24, 1978, Dr. Welch
I I) ~«3» f
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was deposed for that. purpose. On March 9, 1978, Applicant filed a

response challenging the qualifications of Dr. Welch based on his
deposition testimony and this Board's decision in Pacific Gas and

Electvic Co., ~su ra . Intervenor requested, on March 17, 1978, and

. was given, additional time to file a "response" to Applicant's
response. On April 1, 1978, Intervenor's "response" consisted of
their again asking the Board to order Dr. De Nike (again, needless to

say, without any added information), Dr. Welch, and, for the first
time, Richard Hubbard, all to be qualified. Applicant opposed this
latest filing on April ll, 1978, and Staff joined in the opposition
on May 8, 1978.

The Board, on May ll, 1978, reaffirmed its order of
November 3, 1977 regarding Dr. De Nike and, based on the deposition
of Dr. Welch and the resume of Richard Hubbard, denied Intervenor's
petition to qualify those gentlemen. That order is attached hereto
as Exhibit 3.

On May 23, 1978, Intervenor submitted yet another petition,
this time requesting that David'omey be qualified as its expert.

I

Applicant and Staff, under date of June 5, 1978, both requested

permission to depose Mr. Comey and the Board so ordered on June 13,

1978. Mr. Comey was deposed on July 5, 1978. Due to transcripts
available to Staff from other proceedings, Staff responded to the

petition first, on August 14, 1978, and Intervenor followed on

August 25, 1978. Contemporaneously with Applicant's response in
opposition to the qualifications of Dr. Comey, Intervenor filed a

Petition for Immediate Order that Dr. Comey was qualified. On

4-
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September 5, 1978, the Licensing Board, after review of the record

before it, denied Intervenor's Petition to Qualify Mr. Comey.

(Attached hereto as Exhibit 4.)

II,
~ ~

B. Intervenor Is Not Seeking Clarification Of The Requirements Set
Down By This Appeal Board But Is Simply Challenging The Licensing
Board's Order Of September 5, 1978.

Although Intervenor states that certification is necessary

to clarify the requirements and guidel'ines regarding the disclosure

of security plans set down by the Appeal Board in Pacific Gas and

Electric Co.', ~su ca., it is clear that Intervenor s supporting

argument is not directed to the question of a need for clarification
at all. Intervenor does not argue that the Appeal Board's opinion is
not clear, or that the Licensing Board failed to understand the

guidelines, or that the Licensing Board stated that the guidelines

are unclear. What Intervenor does take issue with are the findings
of the Licensing Board respecting the lack of qualification of
Intervenor's proposed expert. In fact, Intervenor states that it has

complied "with all requirements.and guidelines regarding

qualification of an expert", (Int. Supp. Mem., p. 4) but that the

It is apparently only the order of September 5, 1978
that Intervenor attempts to appeal from in the instant "Appeal From
Orders of May ll, 1978, and September 5, 1978, Relative to
Qualificaton of Security Experts" (hereinafter "In'ppeal" ) and
"Supplemental Memorandum in Support of Intervenor San Luis Obispo
Mothers for Peace Appeal from Orders of May ll, 1978, and
September 5, 1978, Relative to Qualification of Security Experts:
Petition for Direct Certification" (hereinafter "Int. Supp. Mem.").
As the Order of May ll, 1978 did not concern Mr. Comey and Intervenor
states in its latest filing that "[i]ntervenor seeks now direct
certification and qualification only of David Dinsmore Comey as
security expert for discovery purposes." (Int. Supp. Mem., p. 1.)
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Licensing Board nonetheless has found Mr. Comey's background and

experience to be insufficient to qualify Mr. Comey as an expert.
(Id.) Intervenor could not be as certain as it claims to be that it .

has complied with all requirements if clarification of those

requirements were actually needed. The only logical conclusion to be

reached from a reading of Intervenor's filings is that it is the

Licensing Board s not finding Mr. Comey qualified from which they

appeal. Validity of this conclusion is borne out by 'Intervenor's

subsequent argument that "the Licensing Board arbitrarily refused

to recognize Mr. Comey's expertise" (Int. Supp. Mem., p. 6), and by

Intervenor's sole request that the Appeal Board "order that David

Dinsmore Comey is qualified to serve as Intervenor's expert witness".

(Id., p. 20 '
'ntervenor's challenge of the Licensing Board's finding is

not appealable as a matter of right, nor does it justify the granting
of certification by the Appeal Board under 10 C.F.R. $ 2.718(i). Even

if the Licensing Board's ruling has the effect of precluding
Intervenor from examining the Applicant's security plan, Commission

~ rules, postpone Intervenor's right to obtain appellate review until
the conclusion of the proceeding as Intervenor has other contentions

which will be considered by the Licensing Board. 10 C.F.R.

gg2.730(f), 2.714a; Boston Edison Co. (Pilgrim Nuclear Generating

Station, Unit 2), ALAB-269, NRCI 75/4R, 411, 413 (1975). As stated
above, Intervenor's question concerns whether the Licensing Board

abused its discretion in finding Mr. Comey unqualified. Interlocutory
appeals of such evidentiary rulings do not present a proper case for





certification. 'Lon Island Li htin Co. (Jamesport Nuclear Power

Station, Units 1 and 2), ALAB 353, NRCI 76/10 381 (1976). The Appeal

Board has adopted this position simply because time does not permit

the Board to concern itself with the numerous interlocutory rulings

made by licensing boards during the course of a proceeding. Public

Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units

1 and 2), ALAB-393, 5 N.R.C. 767, 768 (1977). The Licensing Board's

.Order which Intervenor attempts to appeal from here falls squarely in

the category of ap interlocutory ruling;dealing with an evidentiary

matter.

. C. The Question Presented By Intervenor In This Appeal Is Not One
With Board Implications Or General Applicability Justifying The
Granting Of Certification.

In ruling on requests for certification under 10 C.F.R.

g2.718(i), the Appeal Board has stated that the requesting party must

establish that certification is necessary to protect the public

interest or to avoid unusual'elay or expense. Toledo Edison Co.

'(Davis-Besse Nuclear Power Station), ALAB-300, NRCI 75/ll 752, 759

(1975); Public Service Co. of New Ham shire (Seabrook Station, Units

1 and 2), ALAB-271, NRCI 75/5 478, 483 (1975). The question which

Intervenor asks to be certified in this appeal does not satisfy
'ither of these standards. Assuming that a question which has broad

' implications or general applicability satisfies the Appeal Board's

"public interest" requirement, Intervenor has failed to raise such a

question. Intervenor's question simply involves whether a particular
witness is qualified'for the particular purpose of reviewing portions
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I
. of Applicant's security plan. The implications and applicability of

this question do not extend beyond the facts of this determination.

In its November 3, 1976 unpublished order granting

Applicant's request for certification, this Appeal Board ruled that
the extent of an applicant's obligation to disclose the contents of
its security plan raises questions affecting the public interest.

. Intervenor attempts to rely on this ruling to support its request for
certification. (Int. Supp. Mem., pp. 3, 5, 8.) Intervenor's

reliance is misplaced for at least two reasons. First, the public
~ interest question present in A'LAB-410 was resolved when the Appeal

Board set forth whether and under what conditions a security plan

might be disclosed. The question posed in this appeal is whether the

public interest requires that the Appeal Board review at this time

the evidentiary ruling of the Licensing Board to the effect that
Intervenor's proposed expert is unqualified. The answer is no, for
the Appeal Board has held that evidentiary questions do not justify a

grant of certification. Lon Island Li htin Co., ~su ra.; Public

Service Co. of Indiana, ~su ra. 'Second, had the Appeal Board denied

certification in its November 3, 1976 order, the Appicant would have

had an'nadequate remedy. In being directed by the Licensing Board

to disclose confidential information@ Applicant was in a position
similar to the applicants in Kansas Cit Gas and Electric Co. (Wolf

Creek Nuclear Generating Station, Unit No. 1), ALAB-327, NRCI 76/4g

408 (1976). In that case the Licensing Board had issued an order

directing that the applicants disclose to certain intervenors the
n -'8-
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contents of a nuclear fuel supply contract containing proprietary
information without the benefit of a protective order. The

applicants requested certification of the Licensing Board's order to
the extent that the order declined to preclude the intervenors 'from

making public disclosure of the contractual provisions. The Appeal

Board granted certification, stating its reasoning as follows:
-'Unlike most interlocutory discovery orders, the

one here-involved must be reviewed now or not at*",all. Such a consideration may not always prompt';:-'-" us to ihvoke our Section 2.718(i) certification
authority. In this case, however, the underlying
issue appears to be of enough importance, and theaffected interests of the parties sufficiently
great, that the Licensing Board's ruling should
receive appellate review." Id. at 413.

The issue presented by Applicant leading to the November 3,
1976 order was subject to the same constraints as that presented in
Kansas Cit Gas and Electric Cc ., ~su ra T.he issue presented by

Applicant had to be reviewed then or not at all. Had the Appeal
Board chosen not to grant certification, whatever harm would have

resulted could not have been later redressed. Once the security plan
had been disclosed to a member of the public, it would be fruitless
to determine at the end of the case that disclosure should not. have

I'eenpermitted.

Such is not the case with respect to the issue now

presented by Intervenor. The Appeal Board's review of the Licensing
Board's finding that Mr. Comey is not qualified can be postponed
until the end of the case without harm to,Intervenor or the public.

e
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In „its Supplemental Memorandum, Intervenor fails to discuss how it or

the public interest could be harmed if the Licensing Board's finding
is not reviewed until the end of the case. It fails to do so because

the available remedy is adeguate. Assuming arcruendo, that the Appeal

Board would determine at the end of the case that the Licensing

Board s finding is in error, the hearing could be reopened at that

time without undue expense or effort, to allow the then qualified
expert to

interest.
review the security plan, presumably to protect the public

As the'Appeal Board has noted:

"In the last analysis, the potential for an
appellate reversal is always present whenever a
licensing board (or any other trial body) decides
significant procedural qu'estions adversely to the

'laimsof one of the parties. The Commission
must be presumed to have been aw'are of the fact
when it chose to proscribe interlocutory appeals
(10 CFR $ 2.730(f)). That proscription thus may
be taken as an at least implicit Commission
judgment that, all factors considered, there is
warrant to assume the risks which attend a
deferral to the time of initial decision of the
appellate review of procedural rulings made
during the course of trial." Toledo Edison Co.
(Davis-Besse Nuclear Power Station, Unxt ),
ALAB-314'RCI 76/2, 98'00 (1976) e

D. Intervenor's Argument That The Licensing Board Has Placed
Unreasonable Burdens Of Proof Or Requirements On Intervenor Is
Specious And Does Not Justify Certification.

Although Intervenor argues that the Licensing Board has

imposed an unreasonable burden of proof and unreasonable requirements

(Int. Supp. Mem., pp. 6-7), Intervenor fails to identify specifically
in what way the burden of proof is unreasonable. or what requirements

are unreasonable. Therefore, one must infer that Intevenor is
arguing that either the guidelines set forth in Pacific Gas and

Electric Co., ~su ra ,are .unreasonable or the licensing hoard's
0
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application of those guidelines is unreasonable. If Intervenor is
arguing that the guidelines themselves are unreasonable, its present

appeal is being made to the. wrong body and at the wrong time.

Intervenor should have'appealed that question to the Commission

itself after the decision in Pacific Gas and Electric Co., ~su ra

If, on the other hand, Intervenor is arguing that the Licensing

Board's application of the guidelines is unreasonable, Intervenor's

argument boils down once again to a challenge of the Licensing
- Board's evidentiary finding. As stated '~su ra, an appeal made prior

to the end of a proceeding of-an interlocutory ruling dealing with

evidentiary matters does not warrant the granting of certification.
See Public Service Co. of Indiana, ~su ra; ~Lon Island Li htin Co.,

~su ra.

For the reasons stated above,,'Applicant respectfully
I I.

submits that this matte'r should not be certified 'for appeal.
VI/
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A.

II'HERE HAS BEEN NO SHOWING THAT DAVID COMEY
HAS SUFFICIENT TECHNXCAL EXPERTISE TO REVXEW
THE DIABLO CANYON SECURITY PLAN

Intervenor's Putative Expert Has Not Been Recognized As An ExpertIn,Prior Proceedings As Respects Security Plans.

Intervenor, as it did before the Licensing Board, again

argues that Mr. Comey has "recognized expertise" in th'e area of

~ )

'

I $ C

4'

nuclear power plant security plans.'Int. Appeal, p. 3; Xnt. Supp.

Mem., pp. 5, 10.) Xntervenor even alleges, completely without
I

I'oundation in fact, that Mr. Comey was qualified as a "2.733 expert"
in the Zion matter. Such is simply not the case. As pointed out

below, Mr. Comey has never been recognized by any Licensing Board,

Appeal Board or Atomic Committee on Reactor Safeguards as an expert
'., in security matters. Xn his deposition (Deposition of David Comey,

,, July 5, 1978, hereinafter referred to as "Depo."), Mr. Comey admits

, that no finding was made as to his being a security expert in either
Mr. Comey's expertise- the Cook or Zion cases (Depo., p. 8, et ~se .)

as to security plans was never put in question in either of those

proceedings nor was he ever cross-examine'd, voir dire, or otherwise

questioned as to his qualifications. Similarly, his gratuitous
-;; appearances before ACRS meetings does not bestow an aura of

Mr. Comey participated in any questioning or testimony concerning

security matters.' (Staff Response to Xntervenor's'Petition to
'stablish Qualifications of David Comey', pp. 5,, 6, August 14, 1978.)

I
V

expertise. In fact, a review of the transcripts available to the NRC
I

Staff of the Zion proceedings show no evidence whatsoever that
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B. Self Declarations of Expertise Notwithstanding, Mr. Comey Does
Not Have More Than A Superficial Knowledge of-Security Systems.

In reading his deposition, it id obvious that Mr. Comey has

read some materials regarding nuclear security. However, his grasp

of the area, and indeed of the materials he has purportedly read@

shows his obvious -lack of technical expertise. For example, when
" 'iscussing perimeter detection systems, .Mr. Comey states that

"[t]here are also infrared systems which work very much like the

microwave systems. They simply record any interference in or near
J

:the beam between the 'transmitter and the receiver." Yet when

reviewing SAND 76-0554, Vol. I, page 3.3-19 (Infrared Sensors) [a

document with which Mr. Comey professes to be intimately familiar]
one finds infrared systems do not'ork like microwave systems at all.
In fact,'infrared systems are passing systems which detect heat and

motion and do not have a transmitter. One could argue, of course,
\

that Mi . Comey was only confused, but Mr. Comey also testified under
4

oath that he had reviewed the above-referenced document in
re aration for his de osition which had to be within days of his

deposition. There are a number of other places in Mr. Comey's

deposition where he exhibits his lack of knowledge or expertiseg

e.g., at page 38, lines 9-10, where he states that he doesn't know

what line supervision in connection with intrusion detection is, "out

of context", and at page 65, lines 3-10, when he states that he knows
4

, of no electronic countermeasure gear for "microwave of the type that

are normally installed at nuclear facilities". In fact, his lack of

.knowledge about security devices is probably best illustrated in his
-13-',
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~ discussion of the differences between "microwave" and "radar".
(Depo., pp. 63, 64.) 'r. Comey goes on at length about one kind of
detection device, "radar", and then "another", '"microwave". His

discussion clearly indicates that he perceives these two systems as

two entirely different kinds of systems when in fact, the "microwave"

he attempts to describe is nothing more than a type of radar. In the

security industry, microwave and radar are interchangeable terms.

SAND 76-0554'. 4 '-1.
In essehce, Mr. Comey has not 'shown, and indeed does not

possess the relevant technical expertise necessary to review any

„portion of Applicant s security plan. His expertise is as surficial
as is the jargon .of the industry with which he liberally sprinkles
his speech. His lack of expertise in these matters is further
demonstrated by his response to the question of whether there were

. any limitations to his expertise in the area of nuclear security and

he responded:
a-

c

"I would turn it around, and simply say that
there have been times when I have gone into an
area having to do with nuclear power plant
design, where originally I felt really quite a
novice at it. And yet, as a result of reviewing
the design of a particular plan, I identified
defects in the design which later resulted inretrofitting millions of dollars worth of
equipment. So I can't make any. promises that Ican't contribute to an assessment of the design
of something like a security plan in advance,
because frankly until I look at something, Ican't tell you that I may not have some intuitive
insicnht that will .make it a better plan."
'(Depo., p. 55, lines 13-24.) (Emphasis added.)

~, e

~ u

For Mr. Comey to believe that there is nothing within the

area of nuclear security about which he is not expert is a

'-l4-
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prima facie showing of his lack of expertise. Applicant respectfully
submits that the Nuclear Regulatory Commission should not be guided

by Mr. Comey's "intuitive insight", but 'rather, by hard facts,
knowledge, and the judgment of qualified experts.

C. Intervenor Has Made No Attempt To Show Which Portions Of The
Security Plan Relate To Its "Expert'" Area Of Expertise Or
Contention.

As stated ~su ra, .this Board held that "one seeking to

,
examine a portion of a security plan must show a relationship between

x

his contentions and the specific portions of the plan he wishes to
. view". (5 N.R.C., p. 1404.) Additionally, "fa)ccess to the plan or
portions thereof should be given only to witnesses who have been

shown to possess the technical competence 'necessary to evaluate the

portioqs of the plan which they may be shown". (Id.) In the instant
case, Intervenor has totally ignored the above-referenced portion of
this Board's holding, choosing instead to speak in the broadest

possible terms of their alleged expert's expertise and the entire
security plan. Absolutely no effort has been made by Intervenor to
limit its inquiry into discrete portions of the plan as suggested by

the majority of this Board (5 N.R.C., pp. 1408-10). Indeed, as can

be seen by Mr. Comey's self description of total expertise when asked

if there were any areas he might not be familiar with, Intervenor
feels that its "intuitive insight" should be sufficient to let them

view the entire security plan including the "gory" details (5 N'.R.C.,
t

p. 1409) which, it is respectfully submitted, would not serve the
a 4k4

public interest.
~15~
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D. Conclusion.

For the reasons stated herein and those contained in the

Attorneys for
Pacific Gas and Electric Company

1 * h
I

r
h

By

Licensing Board's orders of, June 17, 1977, November 3, 1977, May ll,
1978, and September 5, 1978, Intervenor's Petition for Direct

h,

.Certification and Appeal from the Licensing Board's Order of
September 5, 1978, should be denied.

I

,. Respectfully submitted,
*

JOHN CD MORRISSEY
~

, MALCOLM H. FURBUSH
PHILIP A. CRANEI JR.

'Pacific Gas and Electric Company
~ .: ' '""''

.
- '. ' " '7 Beale Street

San Francisco, California 94106
(415)781-4211 r

ARTHUR C. GEHR
Snell 6'ilmer
3100 Valley Center
Phoenix, Arizona '85073
(602)257-7288

BRUCE NORTON
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( 602) 264-0033
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