
UNITED STATES OF,AMERICA"
NUCLEAR REGULATORY COMMXSSION

Before The Atomic Safety & Licensing Board

.Xn the Natter of:
PACIFIC GAS & 'ELECTRIC

(Diablo Canyon Nuclear
Units 1 and 2)

)

)
COMPANY }

)
Power Plant,)

)

Docket Nos. 50-275 O.L.
,50-323 O.L.

STATEMENT OF POINTS AND AUTHORITIES
IN SUPPORT OF INTERVENORS'OTION

''I.'''XNTRODUCTION

l. In this statement, Intervenors set forth'he carrterr'-'
1/

tions and,reasons why'he Licensing Board ("Board" ) should

reconsider its denial of admission. The principle basis for

this motion is the November 23, 1977 decision by the Atomic

Safety & Licensing Appeal Board ("ASLAB") in Gu'lf States

Utili'tie's'o. (River Bend Station Units 1 and 2), ALAB-444

(November 23, 1977) ("River'end" ). There, the ASLAB placed

a duty on licensing boards and the NRC staff to identify and

1/ The contentions as restated here are worded differently
'orclarification and to delete portions addressing environ-

mental aspects of .the issues. Xntervenors are aware of
the Board's Partial Xnitial Decision on the environmental
phase 'of this proce'eding and are not seeking to raise
environmental issues or reopen those hearings. The re-
stated contentions raise issues rel'ating only to the
safety findings thi;s Board is required to make. Evidence
on the contentions could be taken in the upcoming hearings .

. on the" seismic des'ign issues.,
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2.

to evaluate the impact on plant safety of unresolved generic

safety problems. ''Riv'er Bend addressed safety determinations.

, at the construction permit stage. The adequacy of the
. safety evaluation is of even more compelling importance at

the operating license stage, where the licensing board must

demand a definitive showing of plant safety.

2. Since the November, 1977 issuance of the River Bend

decision, the Staff has been on notice of its obligation to

factor'the effects of generic unresolved safety problems into
its overall safety evaluation and to furnish the results of

j

that analysis to the Board. The Staff failed to accomplish
h

this in its Supplement 7 to the Safety Evaluation Report,

issued in May, 1978, and, therefore, the .present'taMoh=~<."

timely and appropriate. Even if -the Staff had provided the

analysis required by''RiVe'r 'B'e'nd, the Motion would be appropriate

because Intervenors should be able to challenge the adequacy

of the Staff analysis.

3. The following two sections set forth the
Intervenors'ontentions

'and demonstrate that admission by the Board is
T

required. Even if the contentions are not admitted, the

Board should require the Staff to address the relevant

unresolved safety questions in the SER, in order that. it may".

examine the presentations and make definitive findings of

safety.
''XI'.*''STATEMENT 'OP 'CONTENTIONS

1(a) Intervenors contend that. the Regulatory Staff's
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SER is deficient and cannot, serve as the basis for definitive
findings of safety because it does not, adequately assess the

the singular and cumulative impact of unresolved generic
~

, safety problems. These problems include relevant generic

For'he'eso'luti'on'f Gen'e'r'i'c Xss'ues'e'la'te'd To Nucle'ar
2

Powe'r Pla'nts, January 1, 1978. (Attachment A)

l(b) Similarly, the SER cannot support definitive
findings of safety because (i) it does not adequately document

the plant's noncompliance with current, regulatory practices

including regulations, regulatory guides, standard review plans,

and Branch technical positions; (ii) it does not adequately

discuss the reasons why the Staff has not required compliance;

and (iii) it does'ot assess the singular and. cumulate<

impacts on safety of these deviations. These deficiencies
e

preclude informed inquiry, adequate analysis, and ultimate

findings of safety by the Board.

2. ,Xntervenors contend that close examination by the

Staff of the safety issues discussed in 1(a) and (b) is

necessary in order for the Staff to require any modification

2/ Xntervenors are thoroughly aware of their obligation to
specify and to establish a nexus between generic issues and
this facility's safety in order to meet the specificity
requirements discussed in'iver Send. Xntervenors are
capable and prepared to neet trav.s requirement, but because of their
severe financial limitations cannot engage their technical consultants
for this purpose until the. Board orders their admission for discovery,
as was done in 'Lon 'Island'Li htin Co. (Shoreham Nuclear Power Station,
Unit 1), Docket No. 50-322; 'Order Relative'to est for Clarification
and Recommendation'of'Board Order of Jan '27, 1978, Harch 8, 1978.
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or backfitting pursuant to 10 CFR 50.109, that would "provide

substantial,,additional protection which 'is required for the

public health and safet'y," or for the Board to assess the

adequacy of required backfitting prior to issuance of an
S

operating license.
~ '/III.' 'ARGUMENT

1. 'The'i'ver 'Be'n'd Deci:si'on

In this case, the ASLAB,*in connection with an
application'or

a construction permit, held that a licensing board, in
order to discharge its statutory function, must determine

whether the NRC Staff's review "... satisfactorily has come

to grips with any unresolved generic safety'problems which.

might have an impact upon the operation of the nuclear

facility under consideration." 'iver Bend, at 25-26. The

ASLAB detailed the level of review necessary in order'for a
4/

licensing board to properly discharge its function:

..... each SER should. contain a summary descrip-
tion of those generic problems under continuing
study which have both relevance to facilities
of the type under review and potentially signi-
ficant public safety implications

3/

4/

Intervenors hereby adopt and incorporate by reference the
arguments previously made in support of the advisability
of its contentions both in its filings of March '3, 1977
(Memorandum of Points and Authorities Showing Good Cause
to Admit, Intervenors'ver'pres'surization and Backfitting
Contentions, and accompanying 'Affidavits) and in the
oral comments made at the May 12, 1977 pre-hearing eon-

'erence.'iver
Bend, at 27-28 (Footnote Omitted).
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This summary description should include
information of the kind now contained in most
Task Action Plans. More specifically, there
should be an indication of the investigative
program which has been or will be undertaken
with regard to the problem, the program's
anticipated time-span, whether (and if so what)
interim measures have been devised for dealing
with the problem pending the completion of the

'nvestigation,and what alternative courses" of
action might be available should the program
not produce the envisaged result.
ln short, the board (and the public as well)
should be in a position to ascertain from the
SER itself —without the need to resort to
extrinsic documents —the staff's perception
of the nature and extent of the relationship
between each significant unresolved generic
safety question and the eventual operation of
the reactor under scrutiny. Once again, this
assessment might well have a direct bearing
upon the ability of the licensing board to make

'the safety findings required of it on the con-
struction permit level even though the generic .

answer to the question remains in the offing.

The ASLAB added that among other things, the furnished

information would likely shed light on such alternatively impor-

tant considerations as whether (l) the problem has already

been resolved for the reactor under study; (2) there is a

reasonable basis for concluding that a satisfactory solution

will be obtained before. the reactor is put in operation; or

(3) the problem would have no safety implications until after
several years of reactor operation and, should it not resolved

by then, alternative means will be available to insure that

continued operation (if permitted at all) would not pose an

undue x'isk,to the public. 'iver Send, at 28.
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2. Application of the River Bend Principles Requires
Reconsideration- and Admxssa.on of

Intervenors'on't'ention's'': ' ' ': '::
A. In''Rive'r'end, the''ASLAB placed an affirmative duty

on the Staff to factor the'ffect of unresolved generic

problems into its analysis of plant safety in order for the

licensing board to make its det'ermination of -"reasonable

assurance" of safety at the construction permit stage. See,

10 C.F.R. 50.35(a) (4). Certainly, no less is required for
satisfaction of the higher "definitive finding of safety"

5/
standard which applies to operating license proceedings.

The ASLAB reasoned in''Rior'e'nd that, because the SER is
the principal document. presented to the licensing board

which specifically describes the context, and outcome of the

Staff's safety review, the Staff's analysis of generic'
6/

problems should. be included therein, though other evidence'/
might suffice. The ASLAB clearly intended that no plant

should be licensed without, Staff consideration of generic

unresolved safety problems. It is difficult to see how a

licensing board could make definitive findings of safety

absent, such an analysis. Nhile Supplement 7 to the Diablo

SER addresses some generic questions —
, those relating to

seismic safety — 'Riv'er'end requires an analysis of '"~an

5/ ''See, Atomic Energy Act, 42 'U.S.C."52133(d); 'o'we'r'e'a'ctor

(1961)

6/ 'i.'ver':Ben'd; at 26.

7/ ''Id., at 29, Fn. 28.
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8/
unresolved generic safety problems whi'ch might. have an impact"

upon the 'safety of the'iablo Facility."

B.. The ASLAB emphasized the'mportance of the SER to

safety findings in a licensing proceeding and highlighted '

9/
the need for its comprehensiveness in'ie'er Bend. , This

discussion parallels the thinking of the NRC in 1976 when it
instituted a plan to document, departures from the Standard

'~10
~ Review Plan. 'his documentation was seen as necessary,'ll/
because:

A special problem arises with respect
to operating license reviews when these

'eviewplans [Standard Plans] are 'used.
Because the construction permit reviews of
these facilities were not reviewed along the
Standard Review Plan guidelines, licensing
decisions were and are continuing t.o be made-''

..concerning the acceptability 'of alternative
approaches'. The'se decisions, and especially
the bases for these decisions, are often not-
documented in the 'Safety Evaluations which
summarize the staff reviews. The staff spends
considerable resources assuring tha't plants
have a safe design prior to authorizing plant:
operation, but the'taff accomplishments can be
lost if the bases'or staff decisions are not
clearly documented for future 'use.

From time to time in the future, we will
be called on to demonstrate the safety of
operating plants and their relationship to

~ s ~

8/ "'Id., at 26,(Emphasis supplied}.

9/ ''See,''Id., at 26-28.

'10/ 'See, Attachment B, NRC Office Letter No. 9; Attachment
C, September 20, 1376 Memoranda "Documentation of Devia-
tions From the 'Standard Review'lan"; and Attachment
D, "Procedure For Documentation".

11/ Id., Attachment B.
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current licen'sing criteria. It would be
extremely difficult and inefficient on these
occasions for the staff,to review and deter-
mine the bases for acceptance of these plants
with respect to various current issues.

The NRC stated that a documentation of deviations would improve

the SER and minimize the need for post,-operation safety asses-
12/

sments:

To improve the usefulness of our Safety
Evaluation Reports as a record of such deci-
sions and to minimize the need for future
reassessments of operating plants to demon-
strate adequate levels of safety relative
to current criteria, it. is desirable that
the bases for such licensing decisions be
clearly documented in the Safety Evaluation
Reports that summarize the staff review of
the Final Safety Analysis Report. To this
end, any deviations from current Standard.
Review Plan acceptance criteria will need
to be listed and justified in the Final
Safety Analysis Report and in the staff's
Safety Evaluation Report prior to completion
of the operating license stage .of review.

Mhile the NRC later drew back from this position and failed
'13/

to implement these procedures, these directives'underscored

the need to have on record, in the SER, the factors entering

the Staff's analysis of facility safety. Intervenors note

that in Supplement 7 to the Diablo SER, the Staff has docu-

mented deviations from standard. current practices relating

to seismic design. This is very helpful in that it permits

12/

13/

'Id., Attachment D, at 2.

See, Attachment F, January 13, 1977, Memorandum entitled
"Revised Procedure for Documentation of Deviations from
the Standard Review Plan."
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informed analysis and inquiry into any safety impacts these

deviations may have. However, a listing and evaluation of
other potentially »gnificant safety items which do not comply

with present regulatory requirements is imperative for a

definitive assessment of the Diablo plant's safety.
More than a decade has already elapsed since the construc-

tion permit for Diablo Unit 1 issued in April, 1968. Xf ever

there was a facility warranting complete documentation of non-

compliance with current requirements, that plant'was and
is'iablo.

As is the case for generic items, the singular and

cumulative safety impacts of these deviations may. have signi-
ficant bearing on the safety evaulation of this plant which was

I'uiltto the requirements of ten yeara ago: TlzardZoraI,'.~

venors'ontention l(b) should be
admitted.'.

Evaluation of noncompliance with current regulatory

practices, and of the safety impact of unresolved generic.

problems as required by''Ri'ver Bend, may indicated the need for
modification or backfitting which, would provide "substantial

'dditional protection which is required for the public health

and safety." 10 CFR 50.109. Until these supplemental safe'ty

analyses are carried out, an adequate assessment of required

modification and backfitting is precluded. Moreover, NUREG

0410 defines outstanding safety issues classified as Category

A as matters which, if resolved, wo'uld "... provide a signi-

ficant increase in the assurance of'he .health and safety of
)
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'4/
the public." . The parallel language in NUREG 0410 and

10 CFR 50.109 indicates that, as a minimum, all relevant Cate-

gory A items should be addressed when the Staff and the Boaxd
15/ .

assess backfitting requirements.

3. Unlike the situation at the construction permit stage,
there may be no deferral of safety-related issues when the

Applicant seeks an operating license. At this stage, the Appli-
cant must demonstrate,'nd the Board must. demand, a definitive
showing of plant safety. Therefore, even if the Board

denies admission of Xntervenors'ontentions, it should

require the Staff to analyze unresolved safety problems and

evaluate noncompliance with current regulatory practices in
the SER. The stan'dard of definitive safety xinaxngs at cae

opexating license stage 'requires the Board to do this as a

minimum. '

''IV. ''CONCLUSION.

For all the foregoing reasons, Xntervenors respectfully
request, that the Board reconsider its Order of May 25, 1977,

and admit, Intervenors'ontentions.

14/ NUREG 0410, NRC Program for the Resolution of Generic
Xssues Related to Nuclear Power Plans, Attachment B
(January 1, 1978).

15/ Category B items may likewise be candidates for back-
fitting. In general, the Staff views Category B items
as having less 'safet'y significant than Category A items.
However, a review of Category B items may reveal one or
more that are particularly troublesome for Diablo Canyon
and should, the'refore,'e 'backfitted.
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Respectfully submitted,

DAVID S FLE XSCHAKERi ESQ
1025 Fifteenth Street, N.W.
Suite 602
Washington, D.C. 20005

JOHN R. PHILLIPS
SXMON =KLEVANSKY
MARGARET BLODGETT

Center For Law In The Public Interest
10203 Santa Monica Boulevard
Los Angeles, California

90067'TTORNEYS

FOR XNTERVENORS

SCENIC SHORELINE PRESERVATXON
CONFERENCE, XNC.

SAN LUIS OBXSPO MOTHERS FOR PEACE
ECOLOGY ACTION CLUB
SANDRA SILVER
JOHN J. FORSTER

JULY 5, 1978
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ATTACEtlENT A-1

'EGORY A TECHNICAL ACTI S

TASK NO. TXTLE

A-1
A-2
A-3
A-4

A-5

A-6
A-7
A-8
A-9
A-10
A-ll
A-12

A-13
A-14
A-15
A-16
A-17
A-18
A-19
A-20
A-21
A-22

A-23
A-24

A-25
A-26

A-27
A-28
A-29
A-30
A-31
A-32
A-33
A-34

A-35
A-36
A-37
A-38
A-39

A-40
A-41

Water Hammer
Asymetric Blowdown Loads on the Reactor Vessel
Westinghouse Steam Generator Tube Xntegrity
Combustion Engineering Steam Generator Tube

Integrity
Babcock 6 Wilcox Steam Generator Tube

Integrity
Mark I Short'erm Pxogram
Mark I Long Term Program
Mark II Program
ATWS
BWR Nozzle Cracking
Reactor Vessel Materials Toughness
FractureToughness of Steam Generator and

Reactor Coolant Pump Supports
Snubbers
Flaw Detection
Decontamination
Steam Effects on BWR Core Spray Distribution
Systems Interaction in Nuclear Power Plants
Pipe Rupture Design Criteria
Digital Computer Protection Systems
Impacts of Coal Fuel Cycle
Main Steam Line Break Inside Containment
PWR Main Steam Line Break — Core and Primary

Coolant Boundary Response (MSLB Outside
Containment)

Containment Leak Testing
Qualification of Class IE Safety-Related

Equipment
Nonsafety Loads on Class XE Power Sources
Reactor Vessel Pressure Transient Protection

(Overpressure)
Reload Application Guide
Xncrease in Spent Fuel Storage Capacity
Design Features to Control Sabotage
Adequacy of Safety-Related DC Power Supplies ~

RHR Shutdown Requirements
Evaluation of Overall Effects of Missiles
NEPA Reviews of Accident Risks
Instruments for Monitoring Radiation and

Process Variables During Accidents
Adequacy of Off-site Power Systems
Control of Heavy Loads Near Spent Fuel
Turbine Missiles
Tornado Missiles
Determination of Safety Relief Valve (SRV)

Pool Dynamic
Seismic Design Criteria — Short Term Program
Seismic Design Criteria — Long Term Program
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TABLE 2 ATTACHHENT A-2

EGORY B TECHNICAL ACTI

T'ASK NO. ZITLE

B-1
B-2

B-3
B-4
B-5

B-6
B-7
B-8
B-9
B-10
B-ll
B-12
B-13
B-14
.l

B-15
B-16
B-17
B-18

B-19
B-20
B-21
B-22
B-23'-24

B-25
B-26
B-27
B-28
B-29
B-30
B-31
B-32
B-33
B-34
B-35

B-36

Environmental Technical Specifications
Forecasting Electricity Demand by State in the

United States on an Annual Basis
Event Categorization
ECCS Reliability
Ductility of Two-Way Slabs and Shells and

Buckling Behavior of Steel Containment
Loads, Load Combinations, Stress Limits
Secondary Accident Consequence Modeling
Locking out. of ECCS'ower Operated Valves
Electrical Cable Penetrations of Containment
Behavior of BWR Mark IIIContainment
Subcompartment Standard Problems
Containment Cooling Requirements (Non-LOCA)
Marviken Test Data Evaluations
Study of Hydrogen Mixing Capability in

Containment Post-LOCA
CONTEMPT Computer Code Maintenance
Protection Against Postulated Piping Failures
Criteria for Safety-Related Operator Actions
Vortex Suppression Requirements for Containment

Sumps
Thermal-Hydraulic Stability
Standard Problem Analysis
Core Physics
LWR Fuel
LMFBR Fuel
Seismic Qualification of Electrical and

Mechanical Components
Piping Benchmark Problems
Containment Penetrations
Implementation and Use of Subsection NF
Radionuclide/Sediment Transport Program
Effectiveness of Ultimate Heat Sinks
Design Basis Floods and Probability
Dam Failure Model
Ice Effects on Safety-Related Water Supplies
Dose Assessment Methodology
Occupational Radiation Exposure Reduction
Confirmation of Appendix I Models for "Calculations

of Releases of Radioactive Materials in Gaseous
and Liquid Effluents from Light-Water-Cooled
Power Reactors"

Develop Design, Testing and Maintenance Criteria
for Atmosphere Cleanup System Air Filtration and
Absorption Units. for Engineered Safety Feature
Systems and for Normal Ventilation Systems

Note: TABLE 1 and TABLE 2 are from NUREG-0410, NRC Pro'am for the
Resolution of Generic Issues Related to Nuclear Power Plants,
January, 1978, U.S. NRC, Washington, D. C.
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