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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

Units 1 and 2

In the Matter of )
)

PACIFIC GAS AND ELECTRIC COMPANY )

)
-)

)
Diablo Canyon Site )

)

DOCKETS 50-275-OL
50-323-OL

RESPONSE OF SAN LUIS OBISPO MOTHERS FOR PEACE TO
P.G. 6 E. REQUEST FOR CERTIFICATION

COMES NOW SAN LUIS OBISPO MOTHERS FOR PEACE (hereinafter
"SLOMFP") and requests summary denial of applicant PACIFIC GAS

ELECTRIC COMPANY'S "Request for Certification" filed on or about
'l

October 8, 1976. This Request for Certification merely reiterates
the contentions raised in P.G. 6 E's Motion For Reconsideration Of

Order On Discovery Relative To Security Plan And Request For

Certification which was filed on or about June 29, 1976 and denied

by the Atomic Safety And Licensing Board on August 16, 1976.

Your intervenor attaches hereto, and incorporates herein by

reference, its response of July 8, 1976, to P.G. a E.'s identical
Motion filed June 29, 1976, and denied as above set forth. Further,

your intervenor respectfully directs the Appeal.Board's attention to

the NRC staff reply to the earlier Motion, filed approximately July

12, 1976.
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Xour intervenor responds to the contentions raised by P.G. 6 E.

as follows:

1. The first point raised by P.G. 6 E. in its current Motion

is essentially the same as it raised in its earlier Motion for
J

Reconsideration, i.e., that "the more individuals who know the

details of the plan, the greater the risk that its contents will be

disclosed to the detriment of the public interests". Please see

Paragraph 1 your intervenor's response to that earlier Motion,

attached hereto, which directs itself to that argument. P.G. 6 E.

now additionally contends that a threat to the public is created

even under the in camera arrangements ordered by the Licensing

Board because of the preparations of photographs, notes, etc. This

argument is simply specious because the only notes taken would be

by the expert witness who has already been approved by the Licensing

Board or by counsel for your intervenors. The only photographs taken

would be by persons under the control and direction of P.G. 6 E.

In the first paragraph of its argument, P.G. a E. also contends

that it has not had the opportunity to make "even the minimum back-

ground check". P.G. 6 E. has known since at least March 4, 1976,

that Dr. L. Douglas DeNike was proposed by this intervenor as its
security expert. Certainly eight months is sufficient time for
P.G. 6 E. to have commenced a background check. Nevertheless, your

intervenor has no objection to postponing the requested discovery of

security information, and hence the hearing on security issues, for

a reasonable length of time in order that P.G. 6 E. may c'onduct a

2.
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background check.

With regard to P.G. '& E.'s final contention in this paragraph,

namely 'that the sanctions contained in N.R.C. regulations are not

sufficient to prevent violations of protective orders, this is
improperly raised in a proceeding of the present sort. P.G. a E.'s

proper remedy is under 10 CFR 2.758 or a request to the Commission

to commence a rule making proceeding.

2. P.G. & E.'s second current contention is that information

gathered by this discovery procedure might be used by a supporter

of a ballot proposition. concerning nuclear power in some other state.
This contention is entirely speculative and -frivolous. P.G. 6 E. has

advanced no evidence whatsoever of the untrustworth iness of Dr. DeNi.ke

or counsel for this intervenor, who are the only people who will have

access to the information to be discovered.

3. P.G. S E's third current, argument is that the requested

discoveiy is unnecessary. It contends that site security plans should

be treated "generically". Your intervenor points out that the issue

in this application, as in all- nuclear power plant applications; is
whether the site security plans are adequate. =Adequacy is determined

by the Licensing Board, and the generic standards are stan'dards of

evidence. —,Whethex;the Diablo: Canyon facility complies with regulations

and guidelines and whether: the security measures are adequate are

matters of ultimate fact to be determined by the Board.

4. P.G. 6 E's fourth current contention is that the normal appeal

procedure is not adequate. Your intervenor refers the Appeal Board to

the final paragraph of the Licensing Board's order of August 16, 1976,

..which fully answers this contention.

3.





5. P.G. & E's fifth contention is a rambling reference

to and citation of a "Security Agency Study". Again P.G. & E.

would have the Licensing Board yield its fact finding power
with'eference

to a new facility merely because one study concludes

"that nuclear power plants can be adequately safeguarded through

the existing regulatory structure as it, may be upgraded from time

to time by the N.R.C." This argument ignores the fact that "the

existing regulatory structure" includes the making of ultimate

findings of fact with regard to security issues by the Licensing

Board.

Also in its fifth current argument P.G. & E. again

contends that because the Staff Safety Evaluation dated October

16, 1974 suggests that the security arrangements are adequate,

no additional inquiries should be made. Again P.G. & E. mistakenly

would have the staff usurp the ultimate fact finding authority of
the Licensing Board.

6. Finally, P.G. & E. in its current argument refers
to a concern on the part of the Criminal Justice Administrators

Association of San Luis Obispo County. However, nothing in the

record indicates that P.G. & E. was unable to present similar
evidence before the Licensing Board originally ruled on security
discovery.

CONCLUSION

To reduce= P.G. &.E.-'s argument to its essence is to see

its-circularity and lack of logic. In short, it contends that
security matters are not a fit subject for scrutiny through the

4.





the process of intervention and litigation before the Atomic

Safety 6 Licensing Board. The reason for this specious contention

is the false assumption that anybody seeking to represent the

public interest in this regard automatically poses a threat to the

safety of the plant. However, at no stage in these proceedings

has P.G. 6 E. advanced one shred of evidence'earing".upon:the
untrustworthiness of the only expert who has been granted access

to the security plans or counsel. Hence, it is respectfully
requested that his totally unmeritorious request for certification
be summarily denied.

DATED: October 25, l976.

YALE .X. JONES
Attorney for San Luis Obispo

Mothers for Peace
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Units 1 and 2

In the Matter of )
)

PACIFIC GAS AND ELECTRIC COMPANY )
)
)
)

DIABLO CANYON SITE )
)

DOCKET NOS. 50-275-OL
50-323-OL

CERTIFICATE OF SERVICE

The foregoing document of San Luis Obispo Mothers for
Peace has been served today on the following by deposit in the
United States mail, properly stamped and addressed:

Mrs. Elizabeth E. Apfelberg
1415 Cazadero
San Luis Obispo,. California 93401

James R. Tourtellote, Esq.
Office of Executive Legal Director
BETH 042
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Elizabeth S. Bowers, Esg., Chairman
Atomic Safety & Licensing Board =

U.S. Nuclear Regulatory Commission
Landow Building — Room 1209
Washington, D.C. 20555

Mr. Glenn'. Bright
Atomic Safety 6 Licensing Board
U.S.. Nuclear Regulatory Commission
Landow Building .— Room 1209
Washington, D.C. 20555

Mr..William P. Cornwell
P 0 Box 453
Morrow Bay, California 93442

Mr. Frederick Eissler'.
,Scenic Shoreline Preservation

Conference, Inc.
4623 More Mesa Drive
Santa Barbara, California 93110

Ms. Raye Fleming
1746 Chorro Street
San Luis Obispo, California 93401
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Mr. John J. Forster
c/o Mr. Gordon Silver
5055 Radford Avenue
North Hollywood, California 91607

Director
Division of Reactor Licensing
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Nathaniel H. Goodrich, Esq., Chairman
Atomic Safety 6 Licensing Board Panel
U.S. Nuclear Regulatory Commission
Landow Building — Room 1209
Washington, D.C. 20555

Dr. William E. Martin
Atomic Safety & Licensing Board
Senior Ecologist
Battelle Memorial Institute
Columbus, Ohio 43201

Alan S. Rosenthal, Esq., Chairman
Atomic Safety 6 Licensing Appeal Panel
U.S. Nuclear Regulatory Commission
Landow Building -Room 1209
Washington, D.C. 20555

Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Attn: Docketing 6 Service Section

Mrs. Sandra A. Silver
5055'adford Avenue,
North Hollywood, California 91607

Andres Skaff, Esq., Counsel-
Publ'ic Utilities Commission of the

State of California
5066 State Building
San Francisco, California 94102

Philip A. Crane, Jr., Esq.
77 Beale Street
San Francisco, California 94106

Paul C. Valentine, Esq.
P 0 Box 210
Palo Alto, California 94302





Mr. Robert N. Tait, President
Criminal Justice Administrators
Association of San Luis Obispo County
P 0 Box '3g.
San Luis Obispo, California 93401

James A. Geocaris, Esq.
Center for Law in the Public Interest
10203 Santa Monica Boulevard
Los Angeles, California 90067

L. Douglas geNike, Ph.D.
, 2677 Ellen;,dale Place, 0203
Los Angeles, California 90007

Paul A. Kiefer
Office of Executive Legal Director
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Arthur C. Gehr, Esq.
3100 Valley Center
Phoenix, Arizona 85073

YALE I. JONES
Attorney for San Luis Opispo

Mothers for Peace

DATED: October .25, 1976.
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JNITZD STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY'AND LICENSING BOARD

In the Matter of

PACIFIC . GAS AND ELECTRIC COMPANY
)

Units 1 and 2 )

Diablo Canyon Site
)

)

Dockets 50-275-OL
50-323-OL

RESPONSE OF SAN LUIS OBISPO MOTHERS FOR PEACE
TO P.G.6 E. MOTION FOR RECONSIDERATION OF ORDER ON

DISCOVERY RELATIVE TO SECURITY PLAN
AND REQUEST FOR CERTIFICATION

Comes now, SAN LUIS OBISPO MOTHERS FOR PEACE (hereinafter
"SLOMFP") and requests summary denial of applicant P.G.& E.'s Motion

for Reconsideration of Order on Discovery Relative to Security Plan

and Request for Certification, contending for the following reasons

that each and 'every point raised by applicant is without merit:
1. The first point raised by P.G.a E. is that "the more

individuals who know the details of the plan, the greater the risk
that its contents will be disclosed .to the detriment* of the public
interest." SLOMFP submits that this argument is fallacious for two

reason's:

a. This argument assunes that any individual seeing
the plan is an unreliable and-untr'ustworthy individual.
While SLOMFP recognizes the„right of P.G.G E. to

challenge the trustworthiness of any particular expert,

we point out that, it has not done so thus far.
b. That the miniscule risk entailed by having a

qualified and security-cleared expert review the security
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arrangements in the course of discovery is outweighed

by public interest which is advanced by having all matters,

including security matters, reviewed by way of interven-

tion.
Your Intervenor' position remains that the public

interest that is'erved by subjecting the security plan to review

by a qualified individual external to the applicant greatly out-

weighs any minimal or imagined threat to the integrity of the plan

itself.
2. P. G. G E. ' second contention, that the NRC Staf f has

stated that the plan complies with regulations and guidelines, and

hence is adequate as a matter of law, would usurp the fact.-finding

authority of your Board. The fact that the Staff believes the

plan to comply with applicable guides and regulations is evidence

which should be presented to your Board at the time of hearing.

Whether guides and regulations are complied with, and whether the plan

in toto is adequate is an issue to be ultimately resolved hy the

Board.

3. P. G.& E.'s third contention is irrelevant and

immaterial. 'he fact, that there has been an alleged lack of liti-
gation on security matters at other facilities would have no bearing

on whether or not the arrangements at Diablo Canyon Units l and 2

are adequate.

4. P. G.a E. now for the first time challenges the qualifi-

cations of Dr. DeNike. Insofar as discovery is concerned, this

challenge is untimely, P.G.s E. having already agreed to Dr. DeNike's
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participation. I)ore significantly, however, unless any given person

reviewing the security plans by way of discoverylis disqualified for
security reasons, his participation would be proper. ignis qualifica-

P

tions are properly attacked at the time of hearing when .his evidence

is offered into the record. Only at that time>would it be proper
t

for your honorable Board to determine that he [is not. qualified as an

expert or to allow his expert testimony in evidence and to consider „

his qualifications in weighing the evidence.
/

5. P.G.& E. is now concerned by the further threat to the

security plan posed by the fact that Intervenors are represented by

counsel. Again, this miniscule risk is outweighed by the public
interest which is served by 'having the adequacy of the security plan

l
fully litigated. P.G.a E. has raised no question of the trustworthi-
ness of either of Intervenors'ounsel. 'oth-counsel will secure any

details of site security'plans from review by any other person having

access to their office.
6. P.G.s E. expresses concern about what it believes to

be a lack of adquate sanctions in the NRC regulations for violation
of .a protective order. If the provisions of l0 CFR 2.707 are believed

to be inadequate by P.G.a E., it should proceed under 10 CFR 2.758

or request, the Commission to c'ommence a rule-making procedure.= In

any event, the alleged inadequacy of sanctions =for violation of a

protective order is irrelevant to the matter now at issue.

7. .Every matter involving the safety and/or security of

a nuclear power plant is one that involves the public interest.
P.G.& E. has riot shown in any affirmative way a likelihood of

detriment to the public interest that would. occur if discovery of the





site security plan proceeds. All of its allegations are speculative.

In fact, the risk to the public involved in legitimate

and proper discovery of .a security plan in no way exceeds that
involved in other interlocutory orders. Interlocutory appeal is
not justified in this matter.

Finally, both P.G.s E.'s revised motion for a protective
order dated April 8, 1976, and its current Motion for Reconsidera-

tion, are untimely. For many months in advance of the in camera

conference of March 4, 1976, P.G.& E. was aware that security
issues were among the contentions raised by Intervenors and admitted

by the Board.. P.G.S E. has shown no good reason for failing to

raise these contentions prior to or at the in camera conference.

In fact, it is not an unreasonable. inference that P.G.& E. has in

fact discovered since that conference an area of inadequacy of the

security plan which it does not wish to expose to your honorable

Board's scrutiny. Henoe, all the more reason that the public interest,

will be served by proceeding as previously. ordered.

Dated:, July 6, 1976: at.San Francisco, California.

YALE I. JONES, attorney for
.San Luis Obispo Mothers for Peace

100 Van Ness Avenue, 19th Floor
San Francisco, California 94102
(415) 431-5310
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'P-.CI I C GAS 73sD EL"CTRIC

Units 1 'and 2

DIABLO CAPON SITE

)

)

)
)'

)
)
)

Qoc::et ?~os DG . 2 /5
~0

CERTIFICATE OF SERVICE

The foregoing document of San Luis Obispo Mothers
Fo''eace

has been served today on the following by deposit in the
United States mail, properly stamped and addressed:

Mrs. Elizabeth E. Apfelberg
1415 Cazadero.
San Luis Obispo, California 93401

'amesR. Tourtellotte, Esa.
Office of Executive Legal Director
BETH 042
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Elizabeth S. Bowers, Esp.
Chairman
Atomic. Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Landow Building — Room 1209
Washington, D. C. 20555

Hr. Glenn O. Bright
Atomic Sa ety and Licensing Board
U. S. Nuclear Regulatory Commission
Landow Building — Room 1209
Washington, D. C. 20555

}lr. William P. Cornwell
P. O. Box 453
llorro Bay, California 93442

Mr. Frederick Eissler
Scenic Shoreline Preservation

Conference, Inc.
4623 More, Mesa Drive
Santa Barbara, California 93110

? ls. Raye Fleming
1746 Chorro Street
San Luis Obispo, California 93401

Mr. John J. Forster'/o Mr. Gordon Silver
5055 Radford Avenue
North Hollywood, California 91607

Director
Division of Reactor Licensing
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Nathaniel H. Goodrich, Esq.
Cha irman
Atomic Safety and Licensing

Board Panel
U. S. Nuclear Regulatory Comm'sion
Landow Bui.lding — Room 1209
Washington, D. C. 20555

Dr. William E. Martin
Atomic Safety and Licensing Board
Senior Ecologist
Battelle Memorial Institute
Columbus, Ohio 43201

H

Alan S. Rosenthal, Esq.
Chairman
Atomic Safety and Licensing

Appeal Panel
U. S. Nuclear Regulatory Commission
Landow Bu'lding — Room 1209
Washington, D. C. 20555

C

Secretary
U. S. Nuclear Regulatorv Commission
Washington, D. C. 20555

Attn.: Docketing and Service Section





)',rs. Sandra A. Si 1'-'e

5055 7'ai c! i 8 A dc.-nue
1..orth:;o 1 ly.. ooc, Ca 1'"n a 91'„.07

Anc re;. S'!; a f,:sa.
Counsel
Public c Uti lities Co.'-.=,.i s j on

Gf t'e S l c tie of Cali forni a
5066 State =ui lding
San Francisco, California 94102

Philip A. Crane, Jr.,
77 peale Street
San Francisco, California 94106

Paul C. Va lentine, Zsa.
400 Charming Avenue "

Palo Alto, California 94302

Mr. Robert N. Tait
Pres ident
Criminal Justice Administrators

A socia'tion of San Luis Obispo
County

Post Offi ce Box 32
San Luis Obispo, Cali forni- 93402

Yale I, Jones, Attorney for
San Luis Obispo Mothers for Peace

Dated: July 8, l976
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