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UNXTED STATES'OF AMERICA

NUCLEAR REGULATORY COMMXSSION

BEFORE THE ATOMIC,SAFETY AND LICENSING BOARD

In the Matter of
)

PACIFIC GAS AND ELECTRIC COMPANY )

Diablo Canyon Site ( Units 1 and 2))
).

Dockets 0-275-0
50- -OL

INTERVENORS s OPPOSITXON TO PG~E r S MOTION

TO .STRIKE COST-BENEFIT AND RADIOLOGICAL CONTENTIONS

The National Environmental Policy Act (NEPA} and

landmark case law under that act, as well as the Nuclear

Regulatory Commission's own.regulations, contain two clear

commands for operating license environmental hearings: the

Board must engage in 'a cost-benefit analysis regarding the

operation of the plant and must assess all adverse environ-

mental impacts the operation of the plant might create.

Xntervenors have advanced two contentions relating

to cost-benefit. and two relating to adverse radiological

environmental impacts that are now controverted. First,
Xntervenors contend that the Staff's discussion, indeed their
virtual omission of discussion, in the EIS of nuclear fuel

shortages and ECCS deficiencies has resulted in improper

assumptions regarding the benefit of the generation of

electric power by the plant over its lifetime. Second, Inter-
venors contend that the EIS inadequately considers the
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environmental impact of the build-up of concentration of radio-

isotopes in the food chain and does not consider at all the

environmental impact of the Diablo Canyon's low-level radio-

logical discharge in combination with the radiation emissions

of other nuclear plants in the state to create radiological

hazards.

Despite the obvious relation of these four contentions

to the important. NEPA commands that all costs and benefits must

be balanced and all adverse environmental impacts must be

assessed, the applicant asks this'oard to bar all considera-

tion of these four issues from the environmental hearings. We

strongly oppose applicant's request, urging this Board instead

to follow the plain mandate of the NationaI Environmental Policy

Act and landmark case law to consider all four contentions at

the environmental hearings.

THE. NEPA REQUIREMENT THAT ALL AGENCIES BALANCE

THE COSTS AND BENEFITS OF PROPOSED ACTIONS

SUPPORTS CONSIDERATION OF THE NUCLEAR FUEL SHORTAGE

AND ECCS DEFICIENCY CONTENTIONS.

= The, federal courts consistently have found that the

National Environmental Policy Act requires government agencies

to weigh the costs of the proposed actions against their
benefits. The landmark decision enunciating this rule,
Calvert Cliffs v.'EC, 449 F.2d 1109 (D.C. Cir. 1971), formulated

the cost-benefit requirement in this way:





"NEPA mandates a case-'by-case balancing judgment

on the. part of federal agencies.'n each individual

case, the particular economic and technical benefits

of the, planned action must be assessed and then

weighed„- against the environmental costs.' . . The

point, of, the balancing analysis is'o insure, that,
with possible alterations, the optimally beneficial

action is finally taken." (Id. at 1123.)

The regulations of the Nuclear Regulatory -Commission

100 C.F.R. 551.23 expand on the basic requirement of Calvert

Cliffs, explaining the necessary elements of the mandated cost-

benefit analysis:
'I
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"(c) The draft environmental impact statement

will include a preliminary cost-benefit analysis, .

which considers and balances the
environmental'and

other effects of the facility and the alterna-

tives available for reducing or avoiding adverse

environmental, economic, technical and other bene-

fits of 'the facility.

"The. final environmental, statement will in-
elude a,final cost-benefit analysis." (100 C.F.R.

g g 51. 23 (b) and, 51. 26 (al) . )

Obviously, a cost-benefit analysis that totally
ignored a,. significant environmental cost would. be insufficient
on its face. Similarly, a cost-benefit analysis that includes

benefits that will not actually accrue from a project will be





Ellis, 364 F.Supp. Sl7 (N.D. AXa. 1973) the court voided a NEPA

statement for a dam because, inter alia, the statement made an

unrealistic assessment of the benefits from the-project by-

including a public recreation benefit that in fact would not

occur and by using unrealistic interest rates that resulted in

artificially high estimates of benefits.

Intervenors, by raising their nuclear fuel shortage

and ECCS deficiency contentions, question the Staff's cost-

benefit analysis which unquestioningly accepts the applicant's

glowing claims of great benefits from the Diablo Canyon plant

in the way of a cheap uninterrupted flow of electrical power

to the people of California. Instead, plaintiffs intend to

show that nuclear fuel shortages and ECCS deficiencies could

interrupt this flow and'ncrease its costs, thereby signi-

ficantly decreasing its beneficial effects. In short, Inter-

venors claim that the NRC Staff, like the Army Corps of

high estimate of benefits in their cost-benefit analysis.

A. 'u'clear'uel Sho'rt:a 'es

Obviously, if the applicant could not obtain uranium

fuel for its Diablo Canyon plant, the flow of electricity from

the plant would end. Several experts, drawing on nuclear fuel

demand research by ERDA, have projected critical uranium'/
shortages by 1990, which is less than half the 40-year life

'/ See, e.g., Day, "Nuclear Energy: A Second Round of
Questions" 31 Bulle'tin of 'Atomi'c S'cientists 52, December, 1975;
Kazmann, "Do We Have a Nuclear Option?" Ninin En ineers, August,
1975, pp. 35-37; Hayes, "Nuclear Power: The Fa.fth Horseman,
Worldwatch'aper 6, Worldwatch Institute, May, 1976, pp. 26-29.





of the Diablo Canyon plant. Indeed, soaring demand for and

constricted supplies of utilities has already caused Westing-

house Corpoiation to default on several uranium fuel 'supply
2/

contracts to various utilities.
Despite the impending uranium fuel, crisis, the Staff's

FES and addendum contain no mention of nuclear fuel shortages.

(See the Cost-Benefit Analysis 513.) Instead, the Staff accepts

without question the glowing utility projections. of the great

benefit of electrical output from Diablo consistenly near the

plant's capacity. Nuclear fuel shortages could reduce
the'redictedbenefit of capacity electrical generation substantially.

Accordingly, nuclear fuel shortages must'e considered at the

environmental hearings under the authority of Calvert Cliffs,

B. .ECCS'eficiencies.

Deficiencies in the operating components of the plant,
I

like nuclear fuel shortages, also can interrupt plant opera-

tions and reduce output of electricity. The ability of nuclear

plants to sustain high capacity electrical generation without

interruptions due to deficient equipment, has been seriously
questioned in recent years. For example, David Comey found

that operating difficulties for many nuclear plants often cut

power generation to under 60% of capacity. Many of these
~ 3/

capacity-cutting operating problems have involved the ECCS system.

2/ 'nerg Finance'eek, September 10, 1975.'/ Comey, "Will Idle Capacity KillNuclear Power?" 30
Bu'1'letin of Atomic Scientists 40, November, 1974 and "On Cooking
Curves" Bulletin of Atomic Scientists 40, October, 1975.
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In its cost-benefit analysis in both the EIS and .the

addendum (f13),, the Staff omits entirely any consideration of

whether ECCS deficiencies might reduce electrical output over

'he Diablo Canyon plant's 40-year life. Indeed, the Staff,
in gll of the addenc>um, accepts PGGE's glowing predictions on

the amount of electricity Diablo Canyon will produce. Con- .

seguently, the Staff, as did the Corps of Engineers in

of electrical generation from operations of Diablo Canyon.

Clearly, Intervenors should be allowed to contest the accuracy

of this benefit estimate.

Applicant, in its letter to Hs. Bowers dated August .
t

.,...:.,11th .stating.-.its objections.„ta this. contention,',.seems to con-

sider this ECCS issue relevant to the safety hearing only. But

the applicant,misconceives the intent of this issue as formulated

specifically for the environmental- hearings. The contention is
not whether 'particular ECCS deficiencies fall short of the

specific regulations for ECCS found at 10 C.F.R. 550 Appendix K
1

and elsewhere. Instead, Intervenors contend that ECCS deficiencies

that may arise not only at "the time of licensing but also at any

time during the life of the Diablo Canyon'plant could result in
"H

costly repairs and reductions and complete stopages of electrical
.generation. This contention, then, addresses the cost of re-

pairs and reduction in benefits of electrical power due to ECCS

deficiencies over the entire life of the plant, factors of

utmost relevance to the NEPA and 100 C.F.R. Part 51 cost-benefit

balance.





C. A licant's Position In Ob'ectin To The Nuclear

Fuel- Shortages And ECCS Contentions But. Not The

General. Contention Of Plant Malfunctions, Down-

time And Reduced 0 erational Efficienc Is

Hi hl Anomalous.

The contentions regarding nuclear fuel shortages and

ECCS deficiencies are logically subsumed under the general cost-

benefit contention 2(B) regarding plant malfunctions, breakdowns,

downtime and reduced operational efficiency because both nuclear

fuel shorages and ECCS deficiencies could result in the general

problem of plant malfunctions and downtime. Accordingly, we

find the applicant's position in objecting to the two more

specific contentions but not the general contention to be

quite anomalous. Apparently; PG&E admits that downtime generally
. is relevant to the NEPA cost-benefit analysis, but that two

specific causes-of plant downtime —nuclear fuel shortages and

ECCS deficiencies —are not relevant to that. same cost-benefit

analysis.
\

,Intervenors strongly urge the Board to reject the

applicant's anomalous position. The Intervenors have shown

'bove that both nuclear fuel shortages and ECCS deficiencies,

like other potential causes of plan/ downtime and reduced out—

put of electric power, are highly relevant to NEPA cost-benefit

balancing. The Intervenors have obtained nuclear engineers

and will obtain or subpoena experts on energy supply to present

testimony in the environmental hearings on several potential

causes of reduced plant efficiency, including nuclear fuel

shortages and FCCS deficiencies. We respectfully request this.
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Board to allow Intervenors to present this responsible scientific
opinion regarding nuclear 'fuel shortages and ECCS deficiencies

to this Board in the environmental hearings.

THE BUILD-UP OF CONCENTRATION OF RADIOISOTOPES

IN THE FOOD CHAIN AND RADIONUCLIDE EMISSIONS FROM

ALL REACTORS IN THE STATE, INCLUDING DIABLO CANYONS

ARE ADVERSE ENVIRONMENTAL IMPACTS THAT MUST BE

CONSIDERED IN THE ENVIRONMENTAL HEARINGS.

The National Environmental Policy Act commands that

all agencies taking "any major Federal action significantly
affecting the environment" must consider "any adverse environ-

mental effects." (42 U.S.C. 54332.). The courts of the United „

States have long recognized the applicability of this NEPA

requirement to Nuclear Regulatory Commission licensing pro-

ceeding. (See, e.g., Calvert Cliffs, supra, and NRDC v. NRC,
a

Slip Opinion at p. 6, D.C. Cir., July 21, 1976.) The Nuclear

Regulatory Commission accepted the judgment of the federal

courts explicitly by including in its regulations at 100 C.F.R.

551.21-551.23 the requirement that all adverse environmental

impacts of nuclear plant operation be assessed in operation

license proceedings.

Clearly both radionuclide build-up in the food chain

and general radiation. build-up from the operation of Diablo

in'conjunction with the literally dozens of nuclear plants the

utilities propose to build in California arguably could have

important impacts on the human environment. Accordingly, the

controverted contentions 4(A) and 4(B) which put these impacts





at issue, for the environmental hearings should be allowed to

stand.

A. Build-u Of Radioisoto e Concentrations In

The Food Chain.

Radionuclide build-up in the food chain could have a

serious impact on the human environment if the radiation

concentrations reached levels sufficient to affect human =

health. Indeed, the Staff itself obviously considers the =

problem of food chain build-up a relevant environmental issue

under NEPA and 100 C.F.R. Part'51 because the Staff included

a discussion of radionuclide food chain build-up in g5 of

the FEIS (at p. 5-60 and 5-64).

The Staff's inclusion of this food -chain issue in
the FElS gives Intervenors clear rights under 100 C.F.R.

4/
551.53(b)(l) to controvert and present evidence on the con-

tention. Intervenors disagree with the Staff's assessment

, of minimal impact on the human environment through the medium
5/

of the food chain and intend to exercise their right to

present evidence on this contention at the environmental

hearings.

4/ This section reads in relevant part:
"(b).(l) In a proceeding in which a hearing is

held for the issuance of a permit; license, or order,
or amendment to renewal of a permit, license, or order,
covered by 551.5(a), and matters covered by this part.
are in issue, the staff will .offer the final environmental
impact statement in evidence. Any party to the proceeding
may take a position and offer evidence on the aspects
of the proposed action covered by NEPA and this part..."'/ While the Staff foresees no significant impact through

the food chain, responsible scientists foresee potentially fatal
impacts. For one responsible scientific view contrary to the

(con't. on next page)-9-





The applicant argues that this issue has been adequately

covered in prior proceedings and that any reliance Intervenors

place on earthquake consequences in relation to this issue
II

would be considered more properly at the safety hearings. We

strongly disagree'with both applicant's positions. As to the

first position, any prior proceedings, which we presume to be

the construction licensing hearings, inherently could not

consider any evidence on food chain impacts -arising between

the prior proceedings and the present time (See, e.g., note 5,

~su ra f,or one such study}.. Also, .as we understand the history

of these Diablo Canyon licensing proceedings, Xntervenors

have not had the resources to obtain the assistance of respected

experts until just a few weeks ago. Consequently, Intervenors

could not have had the kind of expert advice.-and presented the

kind of expert evidence on this or any other issue in prior
proceedings that they probably will have and will present in

the forthcoming environmental hearings.

As to applicant's earthquake argument, it is true

that Xntervenors consider the EIS insufficient because it does

not consider the environmental impact of radionuclide build-up

in the food chain resulting from reactor accidents of any

kind. Such accidents could, of course, result from earthquake

forces, especially at, the seismically active Diablo Canyon site.
But this contention does not rely on accidents alone, whether

(footnote 5 continued) Staff's sanguine position, see
Willard, "Radiocobalt Cycling in Small Mammal Food Web",
National Symposium on Radioecology, May, 1975, Cont.
750503-8.

-'10-





the accidents result from earthquakes or other causes. In any

event, radionuclide build-up in the food chain from any
source'annot

be ignored in the environmental hearings because it is

an adverse environmental impact mandated by NEPA and 100 C.F.R.

Part 51 to be considered in this Board's environmental proceed-

ings.

B. Number Of Reactors Planned For The State.

Similarly, the Board is mandated by NEPA and 100 C.F.R.

Part 51 to consider the environmental impact of a general in-

crease in radiation releases from Diablo and the dozens of

other nuclear plants planned for California. An eminent

scientist, Dr. John Goffman, has advised the Intervenors that

such a build-up from multi-plant operations could have serious

impact on the human environment. We hope to present Dr.

Goffman's testimony to this effect at the environmental hearings

in order to remedy the Staff's total omission of this issue

from the EIS and addendum.

The applicant argues that this contention should not

be heard because it involves the cumulative environmental impact

of the operations of Diablo Canyon with future nuclear plants,

some of which are not yet constructed. Applicant cites a 1973'/
ALAB decision as authority for its position.

Better and more recent authority contravenes appli-
cant's position. In fact, applicant's argument is flatly contra-

dieted by the recent ruling of. the Federal Court of Appeals

'/ Letters from Philip Crane, Jr. to Mrs. Elizabeth'.
Bowers, August ll, 1973 and august 13, 1973.





for the District of Columbia in NRDC v. NRC, ~su ra, against

"incremental deck.sion-making" not meeting NEPA requirements

which leads to "irreversible and irretrievable commitments of

resources" without the benefit of the NEPA analysis of all
environmental impacts. In NRDC the Court of Appeals required

the adverse. environmental impacts of waste disposal to be

considered in all licensing hearings, reasoning that:
"...The real question posed by the Board's opinion

is whether the environmental effects of the wastes

produced by a nuclear reactor may be ignored in deciding

whether to build it. because they will later be con-

sidered when a plant is proposed to deal with them.

To answer this question any way but. in the .negative

would be to misconstrue the fundamental -purpose of

NEPA. Once a series of reactors is operating, it is
a

too late to consider whether the wastes they generate

should have been produced, no matter how costly and

impractical reprocessing and waste disposal turn

out to be; all that remain are engineering details
to make the best of the situation which has been

created. NEPA's purpose was to'reak the cycle

of such incremental decision-making:

"Policy is established by 'default and inaction.
Environmental problems are only dealt with when

they reach crisis proportion. . . .Important,

decisions concerning the use and shape of man'

environment continue to be made in small but

steady increments which perpetuate r'ather than

-12-
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0
avoid the recognized mistakes of previous

decades.

"Senate Rep. No. 296, 91st Cong., 1st Sess. 5 (1969).

Decisions to license nuclear reactors which generate

large .amounts of toxic wastes requiring special iso-

lation .from the environment for several centuries

are a paradigm of 'irreversible and irretrievable
'I

commitments of resources'hich must receive
'detailed'nalysis

under gl02(2) (C) (v) of NEPA, 42 U.S.C.
~

'4332(2)(C) (v) . We therefore hold that absent

effective generic proceedings to consider these

issues, they must be dealt with in individual licen-

sing proceedings." (Slip Opinion at,pp. 10-12.)

The rationale, of the NRDC decision firmly supports

consideration of this contention. If'umulative build-up of

radionuclides from operations of several nuclear plants will
adversely impact, the environment, the time to evaluate such

impact is in current licensing proceedings. To wait to later
proceedings to consider this impact would be to indulge in the

incremental decision-making leading to irretrievable commit-

ments of resources without the benefit of NEPA analysis that

NEPA, and the Court of Appeals for the District of Columbia

condemns.

CONCLUSION

Because the two important'NEPA requirements of

balancing all costs and benefits and assessing all adverse

environmental impacts firmly support retention of the four

-13-
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P
controverted contentions, Intervenors respectfully request

that this Board consider these four contentions at .the

Diablo Canyon operating license hearings.

Dated: August 27, 1976 Respectfully submitted,

BRENT N. RUSHFORTH
JAMES GEOCARIS
Center for Law in the Public

Interest
10203 Santa Monica Boulevard
Los Angeles, California. 90067

Lt. Q/k3(L
Brent N. R shforth

Attorneys for .Intervenors Scenic
Shoreline Preservation Conference,
San Luis Obispo Mothers for
Peace, Sandra Silver, Gordon
Silver, Ecology Action Club,
John J. Forster.
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