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This brief i's filed in opposition to the exceptions filed
by the AEC Regulatory Staff to the initial decision of the Atomic

I

Safety and Licensing Board dated August 2, 1974.

" K!

1. In its first exception the Staff argues that the

Board erred in not'inding
that the Applicant s and

Staff's thermal plume models were
inadequate to determine and define
the expected physical parameters
of the thermal plume discharged
by the Diablo Canyon Nuclear Plant,
Unit. No. 2."

However, PGandE submits the exception is not well taken and that
there is ample evidence in the record to support the Board's

finding that
the effect of discharge

heat upon the Cove's environment
has been adequately described.
(I.D. 60)

2. 's pointed out by the Staff in its brief, PGandE
g

and the Staff thermal plume models'ere based upon different concepts.



I



PGandE's model was an empirical model based upon an extrapolation
I'f

data gathered from other power plants along the coast, particu-.

larly the Moxro =Bay Power plant, which is about 10 miles from

Diablo Cove (Cayot, pp. 3, 4 following Tr. 659; Tr. 672, 674, 681).

The Staff model was based upon a mathematical analysis (Staff
brief p. 2). The Staff witness testified that in his opinion no

satis'factory model exists that will accurately predict thermal

effects of the plant in Diablo, Cove or the ocean nearby (Staff Ex.

3A, p. 2). However, at no time did PGandE concede that its thermal

predictions were inadequate. On the contrary, PGandE believes that
it is fortunate to have. the experience at its nearby Morro Bay

Power Plant, to rely'n, and furthe'x believes that the ten year

operating experience at Morro Bay, the experience at, other operating

plants, and the substantial and uncontroverted testimony of wit-
4

nesses Cayot, North and Adams, prove.de an adequate forecast of what,

the experience. will be at Diablo Canyon. ,(Cayot, p. 3 following
Tr. 659; North following Tr. 437; Adams following Tr. 600;

Applicant's Ex. 1, Supp.', pp. IV-E-1 et seq.; Applicant s Ex. 2).
3. PGandE's witness 'Cayot testified that for Diablo Cove,

at least, mathematical modeling is beyond the state of the art
(Tr. 706). However, he emphasized that PGandE did not use a

mathematical model in making its thermal predictions (Tr. 681).

Cayot further testified that PGandE agreed to construct a model as

a result of negotiations with the Staff, but that, he did not think '

model was necessary for the Diablo, Cove analysis (Tr. 707, 726,

731). For these reasons PGandE submits'hat the record. is adequate
I
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to support the Board's finding that the effects of the discharge

has been adequately described.

4. Following the hearing, PGandE filed Proposed Findings

of Fact and the Staff filed proposed modifications of PGandE's-

findings. .PGandE's proposed Findings 23 and 24 dealt with the

thermal predictions and PGandE's commitment to build a model. The

Staff's proposed modification of Finding 23 merely added to one

, sentence in PGandE's finding the following:
but the staff questioned

the validity of these analytical
studies . . . and therefore
recommended physical modeling

of'he

cove and discharge system."

The Staff proposed no modification of PGandE's Finding 24. If
the Staff believed that the Board erred in not finding PGandE's

P

and the Staff 's models inadequate, they should have advanced these

views in their proposed findings for the guidance of the Board.

Not having done so, they should not be permitted to advance it at
this late date.

I

5. Moreover, it is not clear what purpose would be served

by reopening the hearing. PGandE remains committed to constructing
its model and running a test program. The results of model tests
should become available beginning in January, 1975, and they will
be forwarded promptly to the Commission. Under condition j. in the

construction permit if
the results of thesetests... indicate that

significant damage to the
ocean area outside of the
Diablo Cove can reasonably be





expected to occur, then the
applicant is to immediately
present to the Staf f 'plans to
implement a suitable alterna-
tive discharge system." (I.D.
77)

Thus, PGandE is committed to taking remedial action if significant.
damage is likely to occur outside of Diablo Cove. Therefore,

there appears'o be no useful. purpose in reopening the proceeding

to determine the adequacy of the thermal predictions. pGandE's

future course of conduct will be based on the results of the tests
and other evidence rather than its predictions. To that extent,
the predictions themselves are only of academic interest and not
worthy of a reopened hearing to characterize them one way or another.

The requested finding would not result in any change in the Board's

order, and no such change has been requested.

Exce tion 2

6. In its second exception, the Staff complains that
'the Board erred in limiting its assessment of thermal effects to
Diablo Cove. However, this appears to be an unnecessarily

restrictive interpretation of the Board's decision. The Board's

decision (p. 60) speaks of the effect
of discharge heat upon

the Cove's environment

Strictly speaking, the area outside the Cove could be considered

within the phrase "Cove's environment". This interpretation is
rein'forced by the remainder of the sentence which provides

that the limits of such
effect necessarily cannot, be
finally determined until com-
pletion of cold-water testing





of the discharge structure
and modeling of the cove
have been completed. " (I.D.
60, 61)

Clearly, this contemplates the possibility that. thermal effects

may extend to the area outside the cove.
E

7. An additional argument against the exception is that
the area outside the Cove was considered by the various experts

and it, was de'termined that, detectible changes resulting from the

discharge will be confined to Diablo Cove (Applicant's Ex. 2,

pp. 19, 20; North, p. 6 following Tr. 437; Tr. 534, 535). A con-

elusion that changes will be confined to Diablo Cove necessarily

involves a finding that the damage'ould not extend outside the

Cove which, in turn, means that conditions outside the Cove were

.taken into consideration. The conclusion that detrimental changes
~ v

would- be confined to Diablo Cove was drawn by the AEC Staff as

indicated in the Final Environmental Statement (Staf f Ex. 2, p.

5 — 49) and in the Staff 's proposed 'findin'gs of fact (p. 2, par. 19) .

Thus, there was no need for the Board to make more specific find-
4

ings on the area outside the Cove and, as indicated, none were

proposed by the Staff. If the hearing were to be reopened as

requested by the Staff it is not clear what additional evidence could

be developed in view of the unanimous view that effects will be

confined to Diablo Cove.

8. Another'argument against the exception lies in the

fact that extensive baseline data on conditions outside Diablo Cove

has been gathe'red by PGandE (North p. 7 following Tr. 437; Tr. 452;
C

Applicant's Ex. 1, Supp. No. 2.; App'endices N, S, T). Such data
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have also been gathered by the California Department of-Pish

and Game (North p. 3 following Tr. 437; Cayot p. 4 following Tr.

659; Applicant's Ex..l, Appendix X, pp. 2, 12 — 20; Tr. 453).

The amount of baseline data available has been found to be adequate
J

by the Staf f (Staf f Ex. 3B, p. 5) . In addition, arrangements have

been made to monitor, conditions outside as'ell. as inside the Cove

(Cayot p. 5 following Tr. 659; Tr. 661 — 665, 728). Thus, if
adverse changes are observed outside the Cove PGandE will be in a

~ .position to detect them in time to do something about them (Tr.

451, 567, 728, 729)-.

9. A final argument against. the exception involves a

consideration of the conditions included in pGandE's construction

permit by virtue of the Board's order. These conditions were

'originally suggested. by the Staff (Staff Ex. 3A) and clearly in-
dicate the Board considered the area outside the Cove. Thus,

Condition f. provides that if harmful effects are detected

which if continued, could
lead to irreversible or an

'nacceptable degree of damage
ithe Applicant shall provide
an analysis of the problem and
implement a program of remedial-
action,, to be taken promptly to
eliminate or significantly reduce
the detrimental effects or damage."

h

Condition i. refers to the proposed test, program

to investig'ate temperature,
and entrainme'nt'ffects with the
discharge plume in Diablo Cove and
the ad'acent ocean waters."
(emphasis added)

Condition j. provides that if.the results of the model studies
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and other information

indicate that significant
damage to the ocean area outside.
of the Diablo Cove can reasonably'e expected to occur
(emphasis added)

then PGandE must present plans for a suitable alternative discharge

system. It is thus beyond doubt that the area outside Diablo Cove

was considered by the Board and will be protected from adverse

changes. In short, there is no need to reopen the record to con-

sider the thermal effects outside Diablo Cove because in accordance

with the conditions in the construction permit such effects, if any,
which are determined to be adverse will be'remedied or mitigated
(Tr. 728, 729).

Conclusion

10. The 'operating license hearing for Units 1 and 2 has

not yet been held. Among the issues accepted by the Board for the
purposes of discovery are several concerning thermal effects based

.upon evidence developed since September 1973. This hearing will
provide the proper forum for receipt by the Board of any relevant
evidence on thermal matters.

11. For the reasons outlined above, PGandE submits the
Staff's exceptions should be denied. No change is requested in the
Board's order and none is necessary.. In view'f the evidence already
in the record, reopening the hearing as requested by the Staff would
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be an act of supererogation.

Respectfully submitted,

F. T. SEARLS
JOHN C. MORRXSSEY
PHXLXP A. CRANE, JR.
DENNXS C. SULLXVAN

Phili A. Cran , Jr.
A torneys for

Pacific Gas and Electric Company
77 Scale Street

San Francisco, California 94106
415-781-4211

Dated: October 25, 1974
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