0ffice of the Cﬁairmanq'
* .Nuclear Regulatory Commission
ttashington, D.C. 20555

DOCXKITED
UsNee

-
-~ « -
OHlce b1 1he Secretory
- Docketing & Service
Soct!

. In the Matter of .
Pac1f1c Gas and Electric Company

(Dlablo Canyon ‘Nuclear Power Plan /,fUﬂITs\§os. 1 and 2)
. - -Docket Nos. 50- 275/323 0.L

[

Members of the Commission:

. -
" » . .
a - .

We herein tender a petition to the Commxssxon for its conslderatnon. -,

ThlS petition flows from the San Luis Obispo Mothers for Peace (“FP)
Motion of Aprll 10, 1975 and its elaborating brief of May 27, 1975 wherein
MFP urges.the presiding Atomic Safety and Licensing Board (Board) to

“'prevent Pacific Gas and Electric Co. (PGEE) from receiving fresh uranium
fuel assemblies within the County of San Luis Obispo, Califoxrnia, until a
" yalid operating license has been.issued and becomcs effective fox Diablo
Canyon Units 1 and 2. 'ﬁn M;“ . Co . . :
Although L1cen51ng Boards have not prev1ously dea]t thh 10 CFR 70 stoxage
licenses, a result of the MFP motion was that the Board effectively assumed
.Part 70 jurisdiction. Commencing on Decembér 9, 1975 an ¢videnciary

hearlng was held, and, by 1ts Oxdexr of December 23, 1075 the Boaxd denie& the °
motion of MFP. ; : .

-NotW1thsuand1ng the Board's denial, -we are convinced that the record
demonstrates we have a valid cause of actlon and therefore bring this appeal

Although such an appeal might, appear 1nterlocutory, we contend that an
exam;natlon of the MFP Motion and Brief of April 10, 1975 and May 27, 1975
respect1Ve1y, demonstrates that our rights will be abrOﬂated unless the

. Commission allows some mechanism whereby a formal appeal can be brought

" prior to PGEE's xreceipt of the fuel.

While 10 CFR 2 does not, to our knowledge, ‘éxplicitly provide for such an
opportunity, 10 CFR-2.714a does allow an 1nterlocu101y recourse fox the
deni.ed intervenor. . s, .
Thus it can arguably be said that in 10 CFR Part 2, the leglslaizve organs
and the Commission contcmplated extending appeal rcmcdles to the citizen
subjected to a denial at thc Licensing Board level.

-

Furthermoxre, in support of our petition, we rcfer the Commission to page 4

of NRC STAFF'S RESPONSE TO SAN LUIS OBISPO MOTHERS FOR PEACE MOTION PERTAIN-
ING TO .SPECIAL NUCLEAR MATERIALS dated May S, 1915 which prov1dcs in pcrtlnent
. e art as follows:
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' MCertainly, 1ereated as an cntlrely seyarat’mattcr, the application
' for the storage only special nuclear material license would be subject

to a petition for lecave to 1ntcrvene and a_request for a hearing."
(cmpha51s addcd)

It thus appears that 1f MFP had approached the Part 70 11cense dlrectly :
with a petition for leave to intervene, although p0551b1y introducing a

-. considerable delay, it would have becn-allowed an appeal remedy. .Instcad we
" chose to urge the Board to consider our motion within the context ‘of the

Diablo O.L. proceedlngs, and, in so doing, we avoided 1ntroduc1ng a substantnal

dclay but 1ost our rlgnts to appeal .
As observed above, an appeal of the Board's December 23, 1975 Order appears
interlocutoxy. But the MFP Motion pertains to actions existing within a
time frame which precedes the issuance of. the Initial, Dec1s;on. The time’
frame in question does in fact terminate when and if the Dlablo 0.L.
becomes effective. 't :5_

Thus any appeal remedy 1nst1tuted after the Jnitial Decision 1ssues would be
moot and ouxr rlghts would have been deformed.

For reasons.stated above we. urge the Commission to designate an appropriate
. board or panel to receive and to, hear ouxr formal appeal motlon.

'_For the reasons: out11ned below, MFP requests that if the Commission rules in
our favor, MFP's time to file a formal appeal be extended to two weeks aftex
recelpt of the Commission's response to thlS appeal L. .

12; Diablo Prospective Decision Date (PDD) is currently estlmated by NRC
- -Staff to-be.June 30; :1976. But fuel -assemblies need not be on site for
"a period greater than ‘two’. months prior to fuel loading. Thus a two
week delay could; hardly be con51dered deLr1menta1 ‘to PGEE.
‘2. 'We need the additional time to wr;te a productlve appeal.

Respectfully submitted, : ' o .': .,

.For SAN LUIS OBISPO MOTHERS FOR PEACE ' R
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