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I. INTRODUCTION
In July 1998, after several years of consultation in which the NRC consistently

,;

maintained that the Atlas site would not cause harm to the fish, the U.S. Fish and Wildlife
Service ("FWS") determined that the site is causing jeopardy to several species of
endangered fish and that Atlas's proposed license amendment would not address the
discharges resulting in jeopardy.. Based on the information-~ont'ained in that Bio.logical
Opinion about the effects of ammonia at the site on the Colorado squawfish and the
razorback sucker, the peti~ioners (collectively referred to as the "Grand Canyon Trust" or
~
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"Trust") filed suitin federal district court to force the NRC to begin addressing the
groundwater contamination and the consequent effects on fish. 1
For years the NRC maintained that groundwater contamination at the site was
unrelated to the proposed site closure plan and the existing license proceeding. However,

in response to the federal court litigation, the agency took a radical shift in position,
beginning in January of this year ..In the context of the litigation, the NRC has
maintained - for the first time - that groundwater is being addressed in the license

••

amendment and, therefore, that the Trust's complaints are properly raised before the NRC
in this licensing proceeding. Because of these jurisdictional challenges to the litigation
and because of NRC statements that, in fact, groundwater remediation is a fundamental
part of the licensing action, the Trust sought intervenor status on January 27, 1999.
Now, in this proceeding, the NRC opposes any litigation on the Trust's ESA
claims because, it argues, the license amendment is not going to address groundwater
and, in any event, the Trust should have intervened five years ago. Essentially, the NRC

•

maintains that the Trust should have been able to look into its crystal ball in 1994, long
before either the NRC or the FWS recognized that there were serious impacts to native
fishes at this site, and intervene in a proceeding that, by all accounts, had nothing to do
with groundwater remediation.
These arguments fly in the face of the ESA's mandate that all federal agencies are
to give endangered species "the highest of priorities." Tennessee Valley Auth. v. Hill,
437 U.S. 153, 174 (1978). As the Supreme Court held, "the plain intent of Congress in

1

Specifically, with respect to the NRC, the Trust alleged that the existing Atlas license, issued and
administered by the NRC, is causing jeopardy to and takings of the fish. As the regulatory agency charged
with ensuring that its actions comply with the ESA, the NRC is in violation of sections 7 and 9 of the Act.

2

enacting this statute was to halt and reverse the trend toward species extinction, whatever
the cost." Id. at 184. Notwithstanding this mandate, the NRC's positions in the federal
court litigation and in this context reflect an intent to avoid ESA compliance altogether.
I

On the one hand it is argued that there is no jurisdiction in the federal courts and that all
complaints under the ESA must be brought in the context of a licensing action. On the
other hand, it is argued that there is no jurisdiction in the licensing action because any
claims must have been brought long before anyone could demonstrate that there were
concerns at the site, much less actionable ESA claims. Given the ESA's absolute

•

mandate that federal agencies ensure that their actions do not jeopardize endangered
species, the NRG may not use procedural games to avoid addressing its compliance with
the ESA's requirements to protect the fish.

II. ARGUMENT
A.

The Grand Canyon Trust Satisfies the Requirements for Late
Intervention under Section 2.1205

The NRC opposes the Grand Canyon Trust's intervention on the grounds that it is

•

untimely and that the delay in filing is inexcusable,. 2 In supporting this position, the
NRC essentially argues that the Trust had an obligation to anticipate its ESA concerns
back in 1994 when the original notice of the licensing action was published because
water quality concerns were evident at that time. In addition, the NRC maintains that the

2

To intervene in the licensing proceeding as ofright, the Grand Canyon Trust must show (1) standing, (2)
at least one valid contention, and (3) that the petition meets the timeliness requirements of section 2.1205.
See 10 C.F.R. § 2.1205; In the Matter of Babcock and Wilcox Co. (Pennsylvania Nuclear Services
Operations), 41 NRC 1, 1995 NRC LEXIS 1. The NRC and Atlas do not dispute that the Grand Canyon
Trust has met the first two requirements for intervention as of right. See Nuclear Regulatory Commission
Staffs Response to the Grand Canyon Trust's Request for Hearing and Petition for Leave to Intervene
("NRC Response Brief'); Atlas Corporation's Response to the Grand Canyon Trust Request for Hearing
and Petition to Intervene ("Atlas Response Brief'). Nor is it disputed that the intervention petition was
filed late. Rather, the only issue is whether that delay was excusable pursuant to 10 C.F.R. § 2.1205(1).

3
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Trust could have filed its intervention petition at some point - not specifically identified before January 27, 1999. 3 Finally, the NRC and Atlas argue that they will both be
unduly prejudiced by intervention of the Trust at this time.
The NRC's arguments fail for several reasons. First, it is clear from the record
that no one, including the NRC or the FWS; had the data to know in 1994 that
endangered species of native fish are seriously affected by contamination from the Atlas
site. Indeed, it was only with the publication of the final Biological Opinion in July 1998
that the impacts were clearly stated and supported by scientific data regarding the extent

•

of groundwater contamination~ Second, the Trust could not have been on notice that
groundwater remediation generally was going to be part of this licensing action because
the NRC did not provide any notice of that fact until January 13, 1999 but, rather, has
consistently maintained that groundwater remediation was not part of this action.
Finally, neither the NRC nor Atlas has offered any convincing argument as to why the
intervention will cause· undue prejudice or harm to either the agency or Atlas.
1.

The Grand Canyon Trust's Delay in Filing Is Excusable.

The NRC has addressed the question whether a delay in filing was "excusable"
within the meaning of section 2.1205 in only a handful of cases. However, one recent
case indicates that the standard for "excusable" is

analogou~

to the "good cause" standard

in the Commission's general intervention regulations at.10 C.F.R. § 2.714 .. See In the

3

Atlas also argues that the Trust's petition should be rejected for the reasons set forth in its Response to the
State of Utah's Request for Hearing and Petition for leave to Intervene. But Utah's reasons for intervention
were entirely different from those advanced here. Utah sought to intervene to challenge Atlas's proposed
rock apron design, an issue that clearly was squarely part of the licensing action and that had been raised as
part of the Final TER almost a year prior to the state's intervention request. In addition, Utah's reason for
late intervention was that it had relied on the NRC to protect its interest, a claim that the Trust has never
made. As a result of the significant differences between the state's arguments for intervention and those
raised here, Atlas's response brief is largely inapposite.

·4

Matter of Atlas Corp. (Moab, Utah), 48 NRC 78, 1998 NRC LEXIS 36, *4-5. NRC
caselaw indicates that adequacy of notice in the Federal Register is an important factor in
evaluating whether delay is "excusable." See In the Matter of Hydro Resources (2929
Coors Road, Suite 101 Albuquerque), 1998 NRC LEXIS 21, * 39 (1998) (discussing
adequacy of notice in analysis of whether delay was excusable under 10 C.F.R. §
2.1205). Moreover, the availability of new information or new documents that were
previously unavailable has long been recognized as "good cause" for filing after the
original notfoe period. See In the Matter of Louisiana Energy Services (Claiborne
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Enrichment Center), 39 NRC 205, 1994 NRC LEXIS 15 at **17-18. See also In the
Matter of Cincinnati Gas and Electric Co. (William H. Zirnrner Nuclear Station), 11 NRC
570, 1980 NRC LEXIS 105, *10.
"Good cause" is shown whel'l a contention is "(1) wholly dependent upon the
content of a particular document; (2) could not therefore be advanced with any degree of
specificity (if at all) in advance of the public availability of that document; and (3) is
tendered with the requisite degree of promptness once the document comes in to
existence and is accessible for public examination." See In the Matter of Public Service
Company (Seabrook Station, Units 1and2), 18 NRC 168, 1983 NRC LEXIS 81 ·at *7. 4
Good cause is shown when a petitioner files within a reasonable time from when the
necessary document becomes available. See In the Matter of Louisiana Energy Services
(Claiborne Enrichment Center), 39 NRC 205, 1994 NRC LEXIS 15, *17-18. The facts
here are similar to those in Claiborne. In Claiborne, an intervenor offered late
4

Public Service Co. shows .that the Commission did not reverse the Licensing Board's holding in Duke .
Power Co. (Catawba Nuclear Station, Units 1 and 2), 16 NRC 460 (1982) to the extent that it held that the
three-part test applied to the issue of good cause for filing late contentions based on unavailable
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contentions based on new information in a Draft Environmental Impact Statement. See
id. The Licensing Board found good cause shown because the NRC had published a
DEIS with new information and conclusions that differed significantly from an earlier
published Environmental Report. See id. The Board rejected the NRC staffs argument
that the petitioner should have anticipated the issue and raised the contention earlier in
the proceeding and also rejected the applicant's argument that the contention was
premature and should be filed after publication of the Final EIS. See id. Even though the
petitioner took several months to submit the contention, the time taken from when the
document became available was not unreasonable. See id. at *18.
In this case, at least two different documents, which were unavailable at the time
of the April 7, 1994 notice, form the basis of the Trust's claim that the delay in filing the
intervention petition was excusable: the July 1998 BO and a January 13, 1999 letter
introducing new license conditions.
a.

•

The Trust Could Not Have Anticipated Impacts To The Fish in 1994.

The NRC apparently contends that would-be intervenors are required to anticipate
every possible environmental concern at the time a license amendment is noticed in order
to make a timely application to intervene and that the Grand Canyon Trust's failure to do
so in this instance is inexcusable. 5 In this instance the NRC argues that the Trust's delay
in filing is not excusable because the Trust did not file within 30 days of the April 7,
1994 publication of the license amendment in the Federal Register. According to the

informati'on or documents. 1983 NRC LEXIS 81 at*7. Therefore that portion of the Board's holding is
still good law.
5

Besides setting an impossible hurdle, this position raises obvious policy concerns because it would result
in every group like the Grand Canyon Trust inundating the NRC with petitions based on any number of
scientifically unsupported claims in order to cover their procedural bases.

6

NRC, the Trust at that time was on notice of "the possible impact on surface and
groundwater" and that "[t]he possible effect on endangered species was an anticipated
and foreseeable corollary of the surface and groundwater issues." See Response Brief at
9. This argument must fail.
First, it is completely unreasonable to expect that the Grand Canyon Trust could
have anticipated in 1994 that contamination from the site was causing jeopardy to or a
take of endangered native fishes in the Colorado River because at that time neither the

••

NRC nor the FWS had anticipated or documented such impacts. Indeed, one can only
imagine the scathing terms with which the NRC would have rejected an attempt to bring
ESA claims in the spring of 1994. Less than one year earlier, on July 20, 1993, the NRC
itself had published its intent to amend the Materials License supported by a FONSI, or
Finding of No Significant Impact on the Environment. See 58 Fed. Reg. 38,796 (July 20,
1993). Moreover, in 1995, more than a year after the notice was published, the NRC
concluded in its Biological Assessment that the site would have no adverse impacts on

•

any endangered fish. See Biological Assessment at 3 (Excerpted as Exhibit A). No one,
including the regulatory agencies (much less, local citizens), was aware at that time that
ammonia was a major issue at the site, and no one anticipated that the FWS would,
almost five years later, determine that the site is resulting in jeopardy to the fish.
Although the Grand Canyon Trust was certainly aware that the site was causing some
groundwater contamination, it had no notice- and no way of knowing- that the
contamination was having an adverse affect on fish populations.
The NRC also opines that the Biological Opinion does not constitute new
information sufficient to justify intervention because "all or most of the facts and data

7

contained in the biological opinion could be found in one or more of the documents
available years earlier in this proceeding, such as the application, the DEIS, the
Biological Assessment, the draft biological opinion, the DTER, or the FTER." NRC
Response Brief at 11. Therefore, it is argued, the Trust should have sought intervention
sometime since 1994 but prior to January 27, 1999. The NRC does not identify what
information would have been sufficient to trigger intervention, when, precisely, that
information became available, or which, if any, of these documents would have been
adequate to justify intervention. In fact, none of these documents provided information
or data about the impacts to native fish that would have justified intervention. Indeed,
the NRC:'s Biological Assessment concluded that the contamination would likely have no
adverse effect on the fish, and the DEIS concluded that it would not cause jeopardy to the
fish. 6 Moreover, the DTER and the FTER did not draw conclusions at all about the
impacts of contaminated groundwater on the native fishes.
Although the draft biological opinion identified possible impacts to fish, the
FWS 's ultimate jeopardy determination was quite a long time in the making because of
the need to collect additional data and because of the lack of consensus about impacts of
the site on these fish. It required years of consultation between the FWS and the NRC,
during which time the NRC vehemently and consistently challenged and minimized the
FWS's concerns about the fish.

See,~'

Feb. 13, 1998 Letter from Holoriich to Harris

6

The DEIS did indicate that some harm to mdividual fish might occur in the mixing zone; however, this
harm would not rise to the level of jeopardy. To the extent that the Trust might have been on notice of
potential section 9 claims under the BSA, it should be noted that the NRC has previously held that such
claims are not appropriately brought in the NRC administrative process, but rather are supposed to be
raised in the federal district court. See In re Public Service Electric and Gas Co., 11 N.R.C. 620, 1980
NRC LEXIS 106, *8 (Apr. 18, 1980) ("Whether or notthe incidental impingement of the two shortnose
sturgeons ... constituted a violation of the Endangered Species Act is a question which lies outside the
purview of the agency. See 16 U.S.C. § 1540 (a)- (e).").

8

(Exhibit B). During that time the FWS repeatedly complained about the NRC's
resistance to conducting additional studies and providing additional information about the
groundwater contamination.

See,~'

December 13, 1996FWS Memo (Exhibit C). In

addition, the draft biological opinion was roundly criticized by both the NRC and Atlas
when it was circulated. See, ~' NRC Comments (Excerpted as Exhibit D).
In order to better support its opinion, the FWS required substantial additional
groundwater studies to characterize the extent of the groundwater contamination, the
levels of ammonia in the river, and the possible effects on the fish. See, ~' September
19, 1997 FWS Notes (Exhibit E). The most significant of those were two studies by the
Oak Ridge National Laboratory, released in January and February 1998, which
demonstrated that the ammonia plume was significant and was resulting in increased ·
<

levels of ammonia in the river even as far as one mile downstream of the pile. It was
these studies that formed the principal basis for the FWS's Biological Opinion and that
enabled the FWS to draw its conclusions about the pile. Although there may have been
some indication along the way that groundwater was causing a problem for fish at the
site, those isolated statements would not have been sufficient to support intervention
based on jeopardy to endangered species. That evidence was available only when the
final Biological Opinion was published in July 1998.
b.

The Trust Had No Reason To Believe That The NRC Would Address
Groundwater In Its License Amendment.

The NRC seems to argue that because the Trust was on notice that there were
some groundwater issues at the site, it could have and should have anticipated that
groundwater con,tamination and its effects on fish might be dealt with in the license
amendment. However, as the Trust argued in its opening brief, the NRC's original notice

9

did not, in any way, shape, or form, suggest that groundwater remediation was going to
be part of this proceeding. The notice described the proposed license amendment as
follows: "[T]he proposed plan calls for reclamation of the tailings impoundment in place,
covering the tailings with a soil cover to reduce radon emanation, and flattening the
embankment side slopes to 10 horizontal to 3 vertical (1 OH:3V) or less." See 59 Fed.
Reg. 16,665.

In addition, the notice stated that the license amendment application

proposed the following modifications of the previous plan:
1. As a means of promoting surface water drainage, the original domed top
configuration would be changed to a system of channels. Three collection ditches
would merge to form a larger drainage channel which would convey flood runoff
from the reclaimed tailings surface into Moab Wash.
2. The soil cover thickness for radon attenuation purposes would be reduced
based on an increase in the allowable radon emanation rate.
3. The erosion protection cover design would be modified. The top of the
tailings impoundment would be covered with a layer of compacted rock and soil,
and the embankment side slopes would be covered with rock native to the region.

•

4. Moab Wash would be reconfigured and designed to contain the Probable
Maximum Flood, and convey flood flows into the Colorado River east of the
tailings pile. On the southwest side of the tailings embankment, another drainage
channel would divert runoff from the natural sandstone bluffs southwest of the
channel

Id. Nowhere in this notice is there any suggestion that groundwater cleanup will be
covered or that impacts to endangered fish will be addressed; therefore, in 1994 - without
notice either of the impacts on the fish or the fact that groundwater remediation
ultimately would be part of the license amendment - there was no way for the Trust to
know that it should intervene in this action.
Moreover, at no time until January 13, 1999 did the NRC ever suggest that
groundwater remediation was going to be covered by this license amendment. Rather,

10

until the last couple of months the NRC has consistently and repeatedly stated that
groundwater cleanup is separate from surface reclamation and that it will be addressed in
a separate licensing action. From the very beginning, the NRC stated unequivocally that
groundwater issues would not be part of the licensing proceeding. 7 In the Final Technical
Evaluation Report (FTER), published in March 1997, the NRC repeated that groundwater·
cleanup would not be evaluated as part of the proposed license amendment because the
''NRC determines groundwater cleanup compliance under a separate Corrective Action
Plan." Final TER at 5-25 (Excerpted as Exhibit H). In May 9, 1997, the NRC again

•

stated, this time with particular reference to ammonia, that groundwater cleanup would
occur after the review of the proposed license amendment. See Letter from Joe Holonich
to William Sinclair, May 9, 1997 (Exhibit I). Indeed, even in its Response brief.only
two weeks ago, the NRC continued to maintain that groundwater remediation was going
to be covered by a separate licensing action. See NRC Response Brief at 9 n.4; 13 n.7.
Given this history of NRC representations, there is no way that the Trust could

•

have had reason to believe that groundwater was going to be part of this licensing action
and that its intervention on groundwater remediation would have been in any way
relevant. However, despite the NRC's representations in this forum to the contrary, the
agency has recently stated that groundwater cleanup in order to protect endangered fish is
part of the current licensing action. Indeed, on January 13, 1999, the NRC sent a letter to
Congressman Miller explaining, for the first time, that groundwater remediation would,
in fact, be addressed as part of the licensing action. See Letter from Shirley Ann Jackson
7

See, e.g., NRC Memorandum on Proposed Amendment to Source Material License SUA-917, 1992
("groundwater is being addressed under separate licensing actions") (Exhibit F); Letter from Ray Hall to
Lillian Stone, August 12, 1993 (Groundwater· cleanup "is umelated to the currently proposed licensing

11

.to Congressman George Miller, January 13, 1999 (Exhibit J). Similarly, in its pleadings
in support of its Motion to Dismiss in district court, the NRC made the case that the Trust
should properly bring its claims in the licensing proceeding. As a result, it was only in
January 1999 that the Trust was put on notice that its biggest issue of concern groundwater cleanup designed to protect native fish - was before the NRC for
consideration. At that point, the Grand Canyon Trust promptly put together and filed its
intervention petition- just 14 days after receiving that January 13 notice.
On March 2, 1999, the NRC confirmed in a letter to Atlas that it would be adding

•

new requirements to the licensing action and would condition approval of the license
amendment on at least 6 different items related to groundwater cleanup and endangered
species. See Letter from N. King Stableman to.Richard Blubaugh, March 2, 1999
(Exhibit K). This letter requires Atlas to acc·ept the following new conditions related to
groundwater and endangered species as part of the proposed license amendment:

•

A. . .. The licensee shall ... commence dewatering , .. and provide a
design for the dewatering by June 15, 1999. The design should be such
that dewatering can be completed by December 31, 2001
B. The licensee shall provide, by October 15, 1999, a revision to the
corrective action program identified in license condition 17.C. that will ·
meet groundwater standards within 7 years from the date of approval by
NRC.
.
C. Before commencing construction of the final radon barrier, the
licensee shall provide analyses, appropriately supported by necessary data,
showing that the ammonia standards identified in item 2 of the reasonable
and prudent alternative of the FBO will be met over the design life of the
reclamation.
D. Before commencing the reconfiguration of Moab Wash, the licensee
shall provide a design that NRC, after consultation with the FWS, finds

action" and will occur "independently of the results of the currently proposed licensing action") (Exhibit
G).
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acceptable to compensate for the loss of 0.5 acre of critical habitat, in
conformance with item 5 of Terms and Conditions of the FBO
E. ... [Conduct]
(1) Monitoring for southwestern willow flycatcher
(2) Implement construction activities in such a way as to minimize loss of
southwestern willow flycatcher habitat and revegetate disturbed area with
willow plantings

F. [Develop] a plan to implement [numerous mitigative measures,
including]
(6) A survey by a qualified botanist to determine if Jones cycladenia is
present in the vicinity of the proposed-Kane Creek quarry site before any
activities are initiated at the site...
The _NRC almost completely ignores the Trust's claim that the NRC has, in fact,
introduced new license conditions into the proceeding and that those new conditions
require notice and an opportunity for a hearing. It is undisputed that the NRC has
provided no notice or opportunity for a hearing on these _conditions in the Federal
,.i

Register, yet it plans to include them in the license amendment. 8
The Grand Canyon Trust is entitled to, and the NRC should have provided, a new

:·

notice and opportunity for a hearing on the new license conditions. See, ~' In the

•

Matter of Rochester Gas and Electric Com. (R.E. Ginna Nuclear Plant, Unit 1), 18 NRC
1231, 1983 NRC LEXIS 32 (holding that new notice and opportunity for a hearing was
required and observing th<J.t "passage of time" of five to ten years makes an original
notice "manifestly stale"). The NRC has done so in the past when amending important
license conditions in this proceeding. See 59 Fed. Reg. 24,490 (amendment to change
completion dates by one year for placement of a final radon barrier_ on the pile). The

8

It should also be noted that these new conditions were proposed long after the DEIS was published and
the comment period closed. As a result, although significant new terms have been added to the proposed
license amendment and have been discussed in the FEIS, there has been no opportunity for any kind of
public comment on these new terms and conditions.

13
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Grand Canyon Trust's claims in this matter relate· directly to the newly proposed license
conditions.

c.

The Trust's Filing of This Intervention In January 1999 Was
Reasonable.

The NRC argues that even ifthe biological opinion constituted new information,
the Trust had no reasonable excuse for not filing its request for a hearing and petition for
leave to intervene "immediately after the July 28, 1998 issuance of the Biological .

•

Opinion." See Response Brief at 12. The NRC argues that the Trust filed a federal court
action against the NRC based on the Biological Opinion in December and should have

.;
i'
'

been prepared to file an intervention petition at that time. 9 This argument, however,
completely ignores the fact that the NRC position at that time was that groundwater
remediation was· not going to be addressed in the licensing proceeding. Therefore, in
order to address the on-going groundwater problem, the Trust had to file its claims in
federal court. The Trust maintains that those claims ·are properly before the district court
because they involve on-going agency action (or .inaction), rather than a final agency
decision on a particular license amendment. See Susquehanna Valley Alliance v. Three
Mile Island Nuclear Reactor, 619 F.2d 231 (3rd Cir. 1980), cert. denied sub nom, General
Public Utility Corp. v. Susquehanna Valley Alliance, 449 U.S. 1096 (1980) (holding that
challenges ~o on-going action.is proper in district court). However, the NRC has opposed
those claims on the grounds that groundwater remediation is being add.fessed in the
proposed license amendment and that the appropriate forum for raising concerns about

!

9

The Trust initially filed its federal court challenge against the FWS in October 1998 and at the same time
sent NRC a 60-day notice of intent to sue putting the agency on notice of its anticipated ESA claims.
Given the ESA' s jurisdictional notice requirements, the federal claims against the NRC could not have
been brought sooner than December 1998.

14
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..
those remediation standards and about the NRC's protection of native fishes is in this
license proceeding. 10 See Reply Memorandum of Feb. 9, 1999, at 15-16 (Excerpted as
Exhibit L). As a result of these NRC arguments and the revelation that groundwater is
being addressed in the license amendment, the Trust filed this intervention petition.
The NRC Staff cites In the Matter of State of New Jersey, 1993 NRC LEXIS 72,
to support its claim that the Grand Canyon Trust should not be allowed to intervene. In
that case, as here, the peti~ioner filed a separate action against the NRC in district court.
The similarities between that case and this one end there. And while it is true that the
Trust has also filed ESA claims in district court, some of which are against the NRC, the
language the NRC staff quotes in the New Jersey case is purely dicta and is not binding.
Even if the language were controlling, it would not require a different outcome here. In
that case, after several months' time, New Jersey sought to reopen a proceeding that was
already closed. Although the Commission rejected New Jersey's claim on that basis, see
id. at *6-7, in dicta the Commission analyzed how New Jersey's request to

•

reope~

a

closed proceeding would fare under its § 2.714 standards for late intervention. See id. at

* 11.

The Commission in that case specifically acknowledged that the facts of the

individual case drive the determination whether an intervention is within a "reasonable
time," noting that the NRC has permitted interventions in various cases 6 weeks to 4
years after the original notice, when the facts supported such intervention. See id. at *
'15. A critical if not dispositive factor in the NRC's analysis of whether the petitioner
filed within a "reasonable time" was the fact that the petitioner had filed after the close of
administrative proceedings. See id. That factor is not an issue here.

10

The District Court has yet to rule on any of the jurisdictional issues.

15
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I

1

This case is more closely analogous to a 1977 NRC case, in which the city of
Orlando and a number of other Florida cities sought to intervene in a licensing
proceeding 31 months out of time. See In the Matter of Florida Power and Light Co. (St.
Lucie Plants, Units 1and2), 5 NRC 789, 1977 NRC LEXIS 141, *9, aff'd by Nuclear
Regulatory Commission in 7 NRC 939, 1978 LEXIS 59. In that case, the' relevant notice
was published in the Federal Register on December 28, 1973. See id. However, 31
months late the petitioners sought to obtain a hearing on numerous antitrust issues that
had arisen after the original notice. See id. The petitioner contended and the Board

•

agreed that the fossil fuel energy crisis in late 1973 and its continuing effects until the
filing of the petition gave petitioner good cause to make a belated antitrust claim. See id.
at * 18-19. "In light of these circumstances, the Board has concluded that the interests of
these petitioners, and in fact the public interest in Florida, cannot adequately be protected
without a hearing to consider fully the serious antitrust issues raised by the Joint
Petition." Id. at *19.
The Grand Canyon Trust seeks to protect the public's vital interest in endangered
species in this action. The Trust has filed its petition within a reasonable time given the
circumstances of this case. The NRC has not yet issued the license amendment and the
licensing proceedings are not closed in this case. A hearing on the ESA issues could not
occur at a more appropriate time nor has the NRC suggested that a different time would
have been more appropriate. It is clear from the NRC's briefs both in this action and in
the District Court of Utah that, by arguing that there is no forum with jurisdiction, it
simply wishes to avoid such a hearing altogether.

16
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•

2.

Intervention by the Grand Canyon Trust to Litigate Its BSA Claims Would
Not Cause Undue Injury or Undue Prejudice to Either the NRC Staff or to
Atlas.

The NRC claims that it will suffer undue prejudice and injury because a hearing
would require the agency to expend additional resources on the eve of the publication ·of
the final EIS, where there was previously no hearing. See Response Brief at 21: Atlas
also argues that it will be unduly harmed because it will be required to spend funds in this
proceeding that should be spent on remediation. To the extent that the Staff or Atlas
wo~ld suffer any injury or prejudice, such injury or prejudice is not "undue."

•

11

First, the NRC itself has proposed to add new license amendment conditions and
terms regarding groundwater remediation at the eleventh hour, just 10 days before
publication of the Final EIS. See Exhibit K. Therefore, to the extent that receiving
citizen input regarding those conditions is considered a burden, it is a burden that the
agency brought on itself within the last couple of months. Had it chosen to address these
groundwater issues at an earlier stage in its process, it could have noticed those issues and
provided opportunity for a hearing and comment well before the final EIS was due to be
released. Having refused affirmatively to address the groundwater issue for years, the
agency cannot include those issues as a last-minute change to the scope of the license
amendment and then claim that there is no time left to consider public responses to those
license terms.
In addition, the NRC makes no showing that granting a hearing now would be any
more burdensome than holding a hearing earlier in the proceeding. Though the NRC

11

The Grand Canyon Trust is not aware of cases specifically addressing the undue injury and undue
prejudice prong of section 2.1205. Under the plain terms of section 2.1205(1) undue "delay" is not a factor
in the evaluation of a late filing.
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may wish to avoid litigating whether its licensing action complies with the BSA,
licensing hearings always will require the NRC to expend more resources than would be
the case in the absence of a hearing. The NRC rules and regulations provide for such a
hearing, and the NRC is funded and staffed to enable such hearings; therefore, additional
expenditure of resources caused by the occurrence of a hearing cannot be considered
undue prejudice or undue injury.
The lack of undue injury or prejudice with regard to Atlas is even more obvious
given Atlas's bankrupt status. Atlas is currently negotiating with the government in its
bankruptcy proceeding to relinquish all responsibility for the Atlas site and to establish a
private trust to take over the site and carry out the reclamation and cleanup. See
Defendant's Memorandum in Opposition to Plaintiffs' Motion for A Preliminary
Injunction at 5 (Excerpted as Exhibit M). Unable to fulfill its cleanup obligations and on
the verge of abdicating all responsibility for the site, Atlas has little practical interest in
the outcome of this license amendment and likely will spend few, if any, reclamation
dollars in this proceeding. Moreover, it is quite possible that a reclamation trustee, which
would have no liability at the site beyond the assets in the trust, would have little or no
interest in fighting the Trust's intervention into this proceeding.
B.

If the Presidine Officer Fails to Admit the Grand Canyon Trust to the
Proceedines as Of Rieht, the Trust Satisfies the Standard for
Discretionary Intervention

In the event that the Presiding Office denies the Grand Canyon Trust's
intervention pursuant to section 2.1205, the Trust seeks discretionary intervention in this
proceeding. See, e.g., In the Matter of Yankee Atomic Electric Co. (Yankee Nuclear
Power Co.), 39 NRC 95, 1994 NRC LEXIS 28, at *10. See also Portland General
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Electric Co. (Pebble Springs Nuclear Plan, Units 1and2),4 NRC 610, 614-17, 1976
NRC LEXIS 6 (articulating the standards for discretionary intervention). The granting of
discretionary intervention is based upon the presiding officer's consideration of the
following factors:
(a) Weighing in favor of allowing intervention (1) The extent to which the petitioner's participation may
reasonable be expected to assist in developing a sound record.
(2) The nature and extent of the petitioner's property, financial, or
other interest in the proceeding.
(3) The possible effect of any order which may be entered in the
proceeding on the petitioner's interest
(b) Weighing against allowing intervention (4) The availability of other means whereby petitioner's interest
will be protected.
(5) The extent to which the petitioner's interest'will be represented
by existing parties.
(6) The extent to which petitioner's participation will
inappropriately broaden or delay the proceeding.
Pebble Springs at *14-15. 12

•

Every one of these factors supports the admission of Grand Canyon Trust as a
party. First, the Trust is prepared to offer experts in groundwater cleanup, hydrology, and
endangered fish. None of these areas are within the NRC's expertise. Second, the
petitioner's interest in the preservation of endangered species is significant and
compelling. Moreover, the BSA specifically provides for citizens' suits to vindicate these
interests. See 16 U.S.C. § 1540(g). Third, the proposed license amendment jeopardizes
12

In a recent §2.1205 proceeding, the NRC has noted that discretionary intervention may also be subject to
the late-filing provisions of§ 2.714. See In the Matter of Hydro Resources (2929 Coors Road, Suite 101,
Albuquerque, New Mexico), 1998 NRC LEXIS 21 at* 39 n.40. These§ 2.714 standards require a
. showing of "good cause" in addition to a showing of four other factors identical to those required by Pebble
Springs. Because the Trust has already addressed "good cause" in section A of this brief and because the
other four factors are addressed in this section under the Pebble Springs analysis, the Trust will not repeat
them here.
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endangered species, would advers'ely modify critical habitat,.and would result in an
irreversible and irretrievable commitment of resources. More to the point, once a species
becomes extinct, that interest can never be.recovered. Thus, the proposed license
amendment would cause irreparable injury to the Trust.
Fourth, in the event that the federal district court dismisses the Trust's claims
against the NRC, there is no other forum in which the Trust can enforce its BSA claims as
they relate to the NRC. 13 The Trust seeks an order requiring the NRC to take action to
begin protecting the fish, and the NRC has argued in federal court that this claim cannot
be heard in any forum other than this proceeding. Moreover, although the Trust has filed
a citizen petition pursuant to 10 C.F.R. § 2.206, the Board has observed that the right to
file a petition under 10 C.F.R. § 2.206 is not an adequate alternative to an adjudicatory
proceeding. See Sequoyah Fuels Corp. (Gore, Oklahoma Site Decontamination and
Decommissioning Funding), 1994 NRCLEXIS 10. This is particularly true since some
federal courts have held that there is no right to appeal from a denial of a citizen petition.
See, M.:_, Massachusetts PIRG v. NRC, 852 F.2d 9 (1st Cir. 1988)(denial of§ 2.206
petition not reviewable); Safe Energy Coalition v. NRC, 866 F.2d 1473, 1476 (D.C. Cir.
1989) (presumption that§ 2.206 petition denials are not reviewable). Fifth, the only
parties to the proceeding are the NRC and Atlas, and no parties in this proceeding
represent the interests of the petitioners and the interests of the endangered fish. Sixth,

13

The NRC suggests that the Trust may pursue its claims against the FWS in district court and that those
FWS claims will satisfy the Trust's concerns. The NRC mischaracterizes the Trust's claims. The Trust's
challenge to the Biological Opinion, encompassed in its claims against the FWS, is fundamentally different
from its claims against the NRC. The challenge to the Biological Opinion is essentially a challenge to the
incidental take permit and the reasonable and prudent alternative. If the Trust prevails on these claims, the
remedy will be to require the FWS to reconsider portions of its Biological Opinion. In contrast, the claims
against the NRC seek action to begin protecting the fish. For example, the court could require that NRC
begin conducting studies and developing a comprehensive remediation plan for the groundwater.
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the Trust's participation will not inappropriately broaden the issues or cause undue delay.
The NRC itself has broadened the issues by adding new license conditions related to
groundwater and endangered species. In addition, any delay caused by a hearing on the
BSA claims is justified considering the harm to endangered species that could result from
the NRC's action and the irreparable injury it would cause.
Taken together, the discretionary intervention factors weigh heavily in favor of
the Grand Canyon Trust's intervention in this case. Allowing the Trust to intervene at
this time likewise would serve the public interest by ensuring that the public's· concern

•

for endangered species is represented in the licensing action. Failure to allow the Trust to
intervene would deny the Trust a forum in which to litigate its chief claims against the
NRC.

C.

Rejection of the Grand Canyon Trust's Intervention Petition Would
Deny the Trust its Rieht to a Hearine Pursuant to Section 189 of the
Atomic Eneq:y Act

The federal courts have made clear that section 189(a) of the Atomic Energy Act
guarantees persons the right to a hearing on material issues in licensing proceedings. See
Nuclear Info. And Resource Serv. v. NRC, 918 F.2d 189, 195 (D.C. Cir. 1990); Union of
Concerned Scientists v. NRC, 735 F.2d 1437, 1443 (D.C. Cir. 1984). When new
information becomes available concerning material issues in a proceeding, the NRC must
provide a hearing upon request, particularly when those issues pertain to the NRC's
compliance with applicable laws; See Nuclear Info., 918 F.2d at 195. The NRC may
enact reasonable procedural rules in the interest of speed and efficiency, but those rules
must not place unreasonable limitations on the public's hearing rights. See Union of
Concerned Scientists, 735 F.2d at 1446-48.
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The NRC, at the core of its argument, maintains that the Grand Canyon Trust had
, a 30-day window of opportunity nearly five years ago in which to bring any and all BSA
claims related to this license amendment. The NRC fails to articulate a principled
standard for late intervention on the basis of new information. The NRC in its brief
contends that "all or most of the facts and data contained in the B.iological Opinion could
· be found in one or more of the documents available years earlier in this proceeding, such
as the application, the DEIS, the Biological Assessment, the draft Biological Opinion, the
DTER or the FTER. That is in addition to the generic information contained in the

•

literature regarding toxic levels of the various contaminants, including ammonia, on
marine biota." See NRC Response Brief at 11.
To accept the NRC's position, a would-be intervenor would have to possess
prescient knowledge of an action's impacts on endangered species even though the NRC
itself lacks such information. Under the NRC' s reasoning, even if an endangered species
was first discovered or first listed after the notice period for a license amendment,

•

citizens would have no right to a hearing and no right to bring BSA claims against the
NRC because of failure to intervene timely. According to the NRC's logic, the 30-day
window of opportunity to bring BSA claims would remain closed regardless whether new
conclusions are made about the impact of a proposed action on endangered species,
regardless of whether sufficient data exists to support BSA claims, and regardless
whether new information becomes available about endangered species.
This position is clearly contrary to the hearing rights guaranteed in section 189(a)
and is contrary to the purposes of the BSA itself. 14 Although the NRC has the right to

14

While the NRC has discretion in determining whether a license amendment protects the environment,
that discretion is circumscribed by the ESA. ·
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condition admission to proceedings on the satisfaction of reasonable procedural
requirements, a requirement that a party intervene before an issue even arises cannot
satisfy section 189(a)'s command.
A more principled way to address this situation, and one consistent with section
189(a) hearing rights, is to hold that the NRC must provide notice and opportunity for a
hearing any time it addresses significant ESA issues in the context of a licensing
proceeding after the proceeding begins. Such hearing necessarily would occur after the
requisite scientific studies are done and after any required consultation. Providing an
opportunity for a hearing at this stage - after a section 7 consultation is completed would ensure that an intervenor will not be forced to be clairvoyant but that interested
parties have an opportunity to be heard on significant issues in the licensing proceeding
affecting their interests. Likewise, such a requirement would obviate the need for
evaluating whether intervenors meet the standards for late filing.
In this case, the NRC should have provided notice and opportunity for a hearing
at a point after the July 1998 BO was issued or immediately upon its decision to add new
license conditions concerning groundwater and protection of endangered species to the
licensing action. In that event, the Trust would simply have to intervene within 30 days
of the new notice, rather than demonstrate good cause for an untimely filing.
Congress has vested the public with a role in enforcing protections on behalf of ·
endangered species. See 16 U.S.C. § 1540(g). The NRC in this case is attempting to
evade the citizen suit provisions of the ESA through outcome-oriented procedural
maneuvering. The NRC has taken inconsistent positions in two federal forums in an
attempt to avoid prosecution by the Trust under the ESA. The NRC's actions in this case
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cannot be deemed consistent with the hearing rights afforded to the public in section
189(a) or Congress' intent when it passed the ESA.

III. CONCLUSION
When Congress passed the Endangered Species Act, it intended that federal
agencies such as the NRC would have to defend against ESA challenges by citizens. The
NRC staffs position in this case, if accepted as the law, would effectively deny the Trust
and other citizens the right to challenge the NRC's violations of the ESA in this and
future actions. The NRC argues that the Grand Canyon Trust should have foreseen its
Endangered Species Act claims in 1994 even though the NRC itself had issued a FONSI
(Finding ofNo Significant Impact on the environment) in 1992, even though the impacts
of the proposed action on the fish and the legal consequences only became fully known
upon the publication of the Biological Opinion, and even though the NRC has steadfastly
denied, until this year, that .groundwater cleanup is not part of this license amendment.
The Grand Canyon Trust has no crystal ball, and neither does the NRC. It is obvious that
the ESA issues arose after the initial notice was published and, consequently, that the
Grand Canyon Trust is entitled to intervene and receive a hearing on the ESA issues.
For the foregoing reasons, and for those stated in the Request for Hearing and
Petition for Leave to Intervene, the Grand Canyon Trust respectfully requests that its
Request for Hearing and Petition for Leave to Intervene be GRANTED by the Presiding
Officer.
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Dated this 2nd day of April, 1999.

m~aJ:~

Susan Daggett
Robert B. Wiygul
Marie Kirk
Earthjustice Legal Defense Fund, Inc.
1631 Glenarm Place, Suite 300
D~nver, CO 80202
Email: sdaggett@earthjustice.org,
rwiygul@earthjustice.org, mkirk@earthjustice.org
Telephone: (303) 623-9466
Fax: (303) 623-8083

~· qi~ fv'( CiS

•

Cullen Battle, # A0246
Fabian & Clendenin
215 S. State Street, Suite 1200
Salt Lake City, UT 84111
Email: cbattle@fabclen.com
Telephone: (801) 531-8900
Fax: (801) 596-2814

·~~Cl.~~,,~
G
~le ~igel
·
Jennifer A. Burke
Jenner & Block
One IBM Plaza
330N. Wabash
Chicago, IL 60611
Email: gsigel@jenner.com, jburke@jenner.com
Telephone: (312) 222-9350
Fax: (312) 840-7758
Fax: (312) 840-7268

•

Attorneys for
Grand Canyon Trust, et al.
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CERTIFICATE OF SERVICE
I hereby certify that copies of "Granq Canyon Trust's Reply to the NRC Staffs
and Atlas' Responses to Petitioners' Request for Hearing and Petition for Leave to
Intervene" in the above-captioned proceeding have been served on the following by
United States mail, and/or by facsimile (indicated by asterisk) on this 2nd day of April
1999:
*Administrative Judge
Thomas S. Moore
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D. C. 20555-0001
Fax: 301-415-5599
E-mail: tsm@nrc.gov

•

.

Anthony J. Thompson, Esq.
Shaw, Pittman, Potts & Trowbridge
2300 N Street, NW
Washington, D. C. 20037
* Administrative Judge
Frederick J. Shon
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission ·
Washington, D. C. 20555-0001
Fax: 301-415-5599
E-mail: tjs@nrc.gov
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Office of the Secretary (2)
ATTN:
Rulemaking and
Adjudications Staff
U.S. Nuclear Regulatory Commission
Washington, D. C. 20555
Richard Blubaugh, Vice President
Atlas Corporation
Republic Plaza
370 Seventeenth Street,
Suite 3050
Denver, Colorado 80202
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U.S. Nuclear Regulatory Commission
Office of the General Counsel
Washington, D.C. 20555
Fax: 301-415-3725
Email: slu@nrc.gov
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Energy Division
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Office of Nuclear Material Safety and Safeguards
U.S. Nuclear Regulatory Commission

{'ll:

by
OAK RIDGE NATIONAL LABORATORY
Oak Ridge, Tennessee 37831
managed by . · • . · ·
:· ·
LOCKHEED MARTIN ENERGYSYSTEMS, INC. ··
·
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Biological Assessment

3

October, 1995

In addition, two Federal Category 2 candidates for listing as threatened species were identified by the State of
Utah Natural Heritage Program (J. M. Peterson, Utah Natui-al Heritage Program, Salt Lake City, Utah, letter

to G. K. Eddlemon, ORNL, Oak Ridge, TeIUl., August 8, 1994) as being known from areas north~est of
Moab near the proposed and alternative sites. These two plant species are Asrragalus sabulosus and Oreoris .
trotteri. The possible presence of these Category 2 species and potential impacts to them are addres.seci:fu tfus''
BA.
.
Based on the assessment that follows, we conclude that, with recommended mitigation, the proposed action is
not likely to adversely affect endangered and threatened species in the vicinity of the site. Although the pile is
unlikely to adversely affect these species at the population level, the data available for this assessment
not
·
sufficient to support a conclusion that the existing tailings pile does not have an effect on individual
endangered Colorado squawfish and razorback suckers that could be present in the mixing zone or
downstream deposition areas. This uncertainty can only be resolved by collection of additional data.

are

•
•

2. DESCRIPTION OF THE PROPOSED ACTION

2.1 Description of the Mill Tailings Site

·The Atlas Moab mill site is located in Grand County, Utah, on a river terrace on the west bank pf the
ColOrado River about 3:7 km (2.3 miles) northwest of Moab (Fig. .1). The property and facilities were
originally owned by the Uranium Reduction Company that was acquired by Atlas Corporation in 1962. Atlas
o\vns approximately 162 ha (400 acres) including the approxiaiately 8"1 ha (200 acres) on which the mill and
tailings are located. Tailings were disposed in the tailings pond from initial start-up in October 1956 until the
mill ceased operating in 1984. At various times during its operation, ~th acid and alkaline leaching were
used in qre processing. The pile has five embankments that were raised to the present.elevation of 1237 m
(4058 ft) above mean sea level (amsl), about 27 m (90 ft) above the surface of the floodplain .
An interim cover has been placed over most of the tailings except at the top center of the pile, where a small
pond is located. This area will be covered after the water evaporates; The amount of f:ailings is estimated "to
total 9.5 million metric tons (10.5 million tons). The water content of the tailings was reduced to the extent
feasible by pumping water from wells in the tailings and discharging the water into the pond. The pumping
was compfoted in early 1994, and the pond is dry except during periods after it receives sUrface runoff of
rainwater. Moab Wash, an ephemeral stream, is located along th~ north and northeast sides of the tailings
pile. Highway 279 and a bluff border the southwest side of the pile (Fig. 1).
2.2 Proposed and Alternative Actions

The purpose of the tailings-reclamation action is to minimire the potential for environmental and public
· health impacts posed by the existing tailings pile. This purpose can be satisfied only by appropriate
stabilization or reclamation of the tailings pile, either at its current location or at an alternate site.
Under the Atlas proposal the tailings pile would be stabilized in its current location, the side slopes of the pile
would be reduced to 30% [i.e.,.0.9 m (3 ft) vertical per 3 m (10 ft) horizontal] or less to minimiz.e effects of
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NUCLEAR REGULATORY COMMISSION
WASHINGTON, O.C. 20555--0001

February 13 ,. 199.8
Mr. Reed Harris
U.S. Fish and Wildlife Service
Lincoln Plaza, Suite 404
Salt Lake City, Utah B4115
SUBJECT:
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NRC VIEWS ON SEVERAL ISSUES RELATED TO ENDANGERED SPECIES
CONSULTATION FOR THE ATLAS URANIUM MILL TAILINGS RECLAMATION
PLAN

Dear Mr. Harris:

•

In our February 5, 1998, meeting in Grand Junction, Colorado, it was agreed that Fish and
Wildlife Service (FWS) would proceed toward preparation of a revised draft biological opinion
(DBO) on Atlas Corporation's proposed reclamation of its uranium mill tailings pile near Moab,
Utah. This revised DBO would supersede the DBO dated June 26, 1997. The revised DBO
would utilize information previously provided to FWS by the U.S. Nuclear Regulatory
Commission and by Atlas, as well as new information developed by Oak Ridge National
Laboratory, Grand Junction (ORNUGJ) and by Atlas.
The NRC staff agreed to consider the new information developed by ORNUGJ and Atlas, and
based on the new information, provide FWS with its views on significant issues relevant to the
DBO by February 13, 1998. The enclosed report, "NRC Views on Issues, Atlas Moab Mill
Reclamation," provides details of these NRC staff views for· your consideration in the FWS
evaluations related to the DBO. Based on our review of all the information available, we
continue to conclude that reclamation of the tailings pile, as proposed by Atlas, is unlikely to
jeopardize the four endangered species of fish, as stated in our Supplement Biolcgical
Assessment.
If you have any questions, please contact me at (301) 415-7238, or the NRC project manager
for the Atlas site, Dr. Myron Fliegel, at (301) 415-6629.
Sincerely,

2~hJOH:n~~

Uranium Recovery Branch
Division of Waste Management
Office of Nuclear Material Safety
and Safeguards

Docket No. 40-3453
Source Material License No. SUA-9"17
Enclosure: NRC Views on Issues
cc: See attached list
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United· States ·Depart~ent of the Interior
FISH AND WILDLIFE SERVICE
UTAH FIELD OFFICE
LINCOLN PLAZA
145 EAST 1300 SOUTH, SUITE 404
SALT LAKE CITY, UTAH 84115
In Reply Refer To

,

(CO/KS/NE/UT)

December 13, 1996

Memorandum
To:

Geographic Assistant Regional Director, CO/KS/NE/UT, U.S. ·Fish and
Wildlife Service, Denver, Colorado
Attention: Larry Shanks

From:

Assistant Field Supervisor, Utah Field' Office, Ecological Services, U.S: Fish .
and Wildlife Service,. Salt Lake City, Utah

Subject:

Atlas Mill Tailings - Update on Status Contaminant Concerns and .Section 7
Consultation

The· Utah Field Office has been involved with. the proposed reclamation of the Atlas mill
tailings since early 1995 when contaminants staff participated in a two-day meeting in Moab
to determine what studies were needed to characterize the· tailings pile constituents and. to
determine what leachates, if any, were escaping from the pile and ending up in the Colorado
River. In November, 1995, the Utah Field Office received a biological assessment from the
Nuclear Regulatory Commission requesting the initiation of formal section 7 consultation.
We responded with the enclosed comment letter. Shortly after, we received a copy of the
draft EIS and provided numerous comments to the Park Service (they coordinated DOI
comments).
Staff from the Utah Field Office have met with both NRC and Atlas on t\vo separate
occasions to discuss the status of the biological assessment and the biological opinion, statirig
our position in writing after the first meeting (attached). At both meetings, the Service has
made clear that the site of the tailings pile (in the Colorado River floodplain) is critical in
.that the potential to adversely affect the endangered Colorado River fish is high.
Additionally, we have expressed concerns to both NRC and Atlas regarding the potential
contaminant sources from the pile and their affects to the endangered Colorado River fishes
and the lack of quality data demonstrating that the tailings pile is mot releasirig harmful
contaminants to the River, adversely affecting the endangered fishes and their designated
critical habitat. The Service has recommended moving the pile, as opposed to reclaiming it
in place, and if that method was not feasible, that more conclusive studies were needed to
determine if actual impacts were occurring to the endangered fish. We have stated that with
only the small bit of data available on which to base our biological opinion, we would have
to take a conservative approach on the side of the fish and this would result in a may effect,.

likely to adversely affect, determination. Additionally, we stated that a determination could
be made that the proposed reclamation of the tailings pile in place~ would result in the
destruction or· adverse modification of designated ctltical habitat and ·may result in jeopardy
to the species:
Additional Service concerns regarding the proposed action of reclaiming the tailings pile in
place include the stability and design of the tailings pile with regards to the potential effects
of. design failure. The Draft Technical Report addresses the inadequacy of the DEIS with
respects to seismicity; geology, geotechnical engineering, erosion protection, and radon
attenuation. Service comments suggest that these issues be further addressed due to the
potential of design failure. The impact to endangered species, ·as well as the entire
surrounding community, from· a· tailings pile failure could be significant.

-

The State DEQ Radiation Control office has shown that the tailings have contaminated
ground water discharge at the Atlas seep and continues to exceed State groundwater standards
for five parameters, including: ammonia, manganese, molybdenum, nitrite/nitrate, and
vanadium. The average TDS content of the Atlas seep continues to, be relatively higher than
river data. The State has conducted extensive surveys up· and downstream from the Atlas site
and concluded that the atlas site is a point source of contamination on the Colorado River.
The State has urged NRC to require Atlas to complete further studies of groundwater, ·
surface water, contaminated ground water near tailings pile, and to fully characterize nearby
hydrologic conditions, in order to assess the current and future potential inl.pacts to the
Colorado River. ·
The Nuclear Regulatory Commission has repeatedly expressed concern that the Service is
needlessly delaying the section 7 process and feels that the current data· available is· adequate
to proceed with the consultation. However, we have repeatedly told NRC and Atlas that we
·can proceed with the section ·7 process and render an opinion immediately if they would like,
but that it would be a co~ervative opinion. NRC has also expressed concern that the DOI
comments on the DEIS were not justified. It is our understanding that, at the meeting on the
18th, NRC will be ~ttempting to persuade DOI that many of their comments and concerns
are unwarranted.

•
:·

The Service has collected some .additional samples of sediments and fish from the Colorado
River upstream and downstream of the Atlas site and is currently awaiting the results of these
analyses. Additionally, NRC agreed to provide the Service with an updated biological
assessment. We have not received this yet. Apparently, Oakridge Laboratories has rewritten
and submitted the document to NRC. However, NRC has not yet submitted the document to
us.

bee:

Project file.
Reading file

c:\wp51lfws\contam\1996\atlasrr.doc
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. : Mr. Ralph 0. Morgenweck
· Regional Director
U.S. Fish and Wildlife Service
Region 6
Box 25486, Denver Federal Center
Denver, CO 80255 .

~-·

SUBJECT:

•

U.S. NUCLEAR REGULATORY COMMISSION STAFF COMMENTS ON THE
"REVISED DRAFT BIOLOGICAL OPINION FOR THE PROPOSED
RECLAMATION OF THE ATLAS MILL. TAILINGS SITE_ IN MOAB, .UTAH"

,; Dear Mr. Morgenweck:
By letter dated April 14, 1998, the U.S. Fish and Wildlife Service (FWS) provided the "Revised
Draft Biological Opinion for the Proposed Reclamation of the Atlas Mill Tailings Site .in. Moab,
. Utah" (RDBO). The RDBO was prepared un.der Section 7, of the Endangered Species Act, and
. recent agreements were reached between the U.S. Department of Interior representing the
: FWS, the U.S. Nuclear Regulatory Commission (NRC), the Council on Environmental Qu~lity,
,. and Atlas Corporation (Atlas). In the RDBO, the FWS concluded that the proposed action of
reclaiming the Atlas mill tailings at their present location would jeopardize the continued
· existence of two endangered fish species in the Colorado River. The RDBO also provided
• , several alternatives that FWS believes would. be reasonable and prudent to help reduce or
1
··eliminate the expected jeopardy. ·
·

•

The NRC staff has completed its review of the RDBO. Although the RDBO is a significant
::improvement over the original draft opinion received on July 3, 1997, there remain concerns
; regarding the nexus. between conclusions reached in the ROSO and the supporting material
'.··presented. We have identified a number of important technical, regulatory, and administrative
issues that need to be resolved .. The main technical issues are: 1) the analyses supporting the
: conclusion that a tight clay cover will not retjuce ground water contamination in the aquifer;
2) some reasonable and prudent alternatives (RPAs) are technologically infeasible and do not
: meet the definition of an RPA given in 50 CFR 402.02; 3) timetables for completion of certain
,actions, such as dewatering the pile; 4) the relationship of supporting data to the assumed
biological impacts and 5) the adequacy of the data to support the jeopardy determination does
not agree with data developed in support of this action. lri addition, the NRC staff has several
·administrative and regulatory comments, principal of which are: 1) the extent to whic~ FWS
·relied on information received outside of the consultation process; 2) representations made
. regarding the NRC regulatory program and activ.ities associated with site reclamation; 3) the use
'of State rather than Federai standards; and 4) inserting the FWS and State of Utah, Department
of Environmental Quality into the NRC regulatory process. Enclosure 1 provides a table of those
comments and proposed revisions that we believe need to be made in preparation of the final
'opinion. Our detailed comments supporting Enclosure 1 are provided in Enclosure 2 to this
letter.
/
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:\\'As with the orjg_i_r;i_~La.faff.opi.nion, there are several i11stances in which it appears that the FWS
did not cons.id.~r:tii-a~.'scientific analysis and basis for findings documented by NRC in its
.
supporting cic;>cun1~iits; or assumes NRC findings to be incorrect, without providing a supporting
rationale. lhis is particularly important in the determination of pas1 seepage rates from the pile
that resulted in the current level of ground-water contamination, and the subsequent benefit that
the clay cover will provide. ·In the ROSO, the FWS states that it chose to use the analysis and
data collected by the Grand Junction office of the Oak Ridge National Laboratory (ORNUGJ) as
the b~sis for its conclusions. In a letter dated February 13, 1997, the NRC provided FWS with
its comments ori the ORNUGJ work. It is not clear how our comr:nents were taken into
consideration in the ROSO. In addition, the ROSO did not consider higher seepage values that
should be relied upon in preparing the final opinion.
·

··'':';~_?"" "

Our primary interest has been, and continues to be, that all information and views be
considered such that a fair, objective, and implementable regulatory decision can be made. To
help ensure that, I believe a meeting among yourself, other FvVS regional managers, and +:he
NRC is appropriate. We are prepared to work with you and to devote the time necessary to
fully resolve the complex technical and regulatory·issues associated with this site.
· In issuing the final opinion, the NRC requests that FWS address and resolve the comments
·. raised in Enclosure 1. Enclosure 3 provides additional comments that, if accepted and
implemented, would make the final opinion accurate. If you have any questions, please feel
. free to coritact me or Mr. John Greeves, Director, Division of Waste Man.agement. I can be
reached at (301) 415-7800, and Mr. Greeves can be reached at (301) 415-7437. Mr. Greeves
will be in contact with you shortly to arrange a meeting with the appropriate regional
management to fully discuss all aspects of the NRC regulations as they relate to the Atlas
·reclamation 'program, as well as our comments on the ROBO.
Sincerely,
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,. }

Ce:u·l J. Paperiello, Director
Office of Nuclear Material Safety
and Safeguards .
Enclosures: As stated
cc: See attached list
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United States Department of the Interior ·
Fish and Wildlife. Service
Ecological Services
UTAH FIEW OFFICE
Lincoln Plaza
145 East.1300 South, Suite 404
Salt Lake City, Utah 84115
OFFICE NUMBER: 801/524-5001

TO:U/"

COVERSHEET PLUS

7/11/17

FAX NUMBER: 801/524-5021

DATE:

PAGES

foJ 'Ir

TIME:

Utah Field Off ice staff of the Fish and Wildlife Service met with
~j~~~;f: <?~ Roy h:win of the National Park Service, as well as
several individuals from the Utah Department of. Environmental
Quality, on September 17, 1997 to discuss re~earch needs at the
Atlas mill'tailings site. All parties agreed that there were
numerous information gaps and that some Very important and
significant research needed to be conducted to better
characterize
the site• (including'···P''a·thwa>~s:·
·····'·''·· . ~.-·¥r~,··,'.,>.1·tfE\/'EontamxnantS!.:ffi:b'Qi~:<te!
-.-'~'~··~[.
~>·•1'1'<rv~,.,~~.,
,.~\,..~;z..,..v...,,~~-~
1,..
:tdf.V,erJ and to determine the most effective alternative to reduce
enV:{;::·c,nmental impacts from the pile. All parties agreed that of
the studies needed, .none could be planned, implemented and
summarized within the Service's time frame for completion of a
final biological opinion. The minimum time frames for completion
were estimated to be six months to a year with some work :@'~·~l§i~~~~
requiring several years to complete. Additionally, while the
actual costs of the studies discussed could not be determined at
this time, the costs would be 'cq~if;if~~i§if?Uf§ i un considerably
highei than the figui·e of $50, 000 that Molly Mcusic gave to Roy
I i win.
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inore rigorous studiie's>~;,3rs:·Tf:fie·:·::Ee§urt: ..J:if. ?:fiifctcr~·-··"·~:wl1>3Iell
~~v~:~;~ha.? 9 ~'.d slrice the 1995 nor .:~~yif3_6~i·:·~it:r,2~P:; Jti~t ~::tB/''de"e'"
.·
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complexity :of the threats to resoul;"ces·~'i.';)'-~O:P,'.;exc;mp]:e, .,. the
cpnf;:am:ln~t;Lori in the' mixing zone":fr'om'·..aw~<Sri.f§i:~ta.;ta s.evera1.:~/Q'j3qg~ .
cbntaminarits was more severe than ariyori~·::kriew:<two years ag~0;;;·,~a:i1lq
t:hei1~··on~··:of serious contamination :f·rc)n}.' . ~tri@dffii¥:a _may extencf1 .~ifiP:~J~£r
t~o>:~m:ile'f3 down the river.
5) ~ws made a draft call of jeopardy to ~ndangered fish, •:l??tffeg~.~~~il.
the. limited information available. ·while. recognizing'. thcitr~Jrior~
information is needed to fully docurrierit'th.e true extent of.<al<1)
contamination issues, the FWS decided that the information·-~,in
hand was .enough to call jeopardy .
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')'1e NRC stated that since FWS. aid not trust ,:-NRC deCfsio'.
··:n.-y areas I that .. FWS now need.e'a' to s::ome· .up~:}~±tin.-.'sc'.:ij~'rtE'.il'
-~,,;Eble detailed., data and ratioriales:_:Eo' 's.upp'or~t:~;t;:he~':iE":Ws
·-~-~..,:.''_($~. fo_r each oJ the many pqirj:ts _of'. (!o#t.:#95/~i~§.Y:r~'·"··~~'""
the overall situation now is rriucfr::d.i'.:i:fererit:'.>til''""
. ~ 'years ago . ·
addition to the .FWS /)ot,:~¥¥< age,j:lb_i~~t' .
-~.s·, BO_R, a_nd t,he ~t~te of Utap. 1 -,ar_e ::~~l~':J!i;~Jt~r;~iji~~:.~
~.II}portant NRC ·.?-ecisions and sonc~u.:sipJ1_$';/\~~V.Al;l) i',Pa,::;;,t:'
~";~to·: agree that -:future studies''..need".t6/be>.:a.«:S'he;t0·r~;~'ai~\~.·
~[~~-~g:;;:p_:E . ~al i ty :as.surance and s-C~A~i:f~J;:F..,:ip.~J{JI~·1;:~a.9:9.~P,:1$~~~
':llrr~ffiuding QA/'QC I statistics
fiel(l> metlic>'ds:·:·{'.:.lit\'illditig'.?t:i1me· >:l
l~~~~f,~:".: don.ta'fners ,:;t1ab methods, ..
:bf§;:~~l1.~t,§~tidy:·;J1:~:~'£g!J;.L
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In

.

:ai\ci ·

•
•

st:'.udy". :e9
-the .·relationship; of the~' tai'Lliigs. pil'e.· :and
groundwater. contamination to adj"acent ·:a:re'as inclucfi~g;:~J;he
Scott M(~. .Matheson Wetlands Preserve~::~ :.'The:se stud.:Les :woU.:td
include· 'a hydrogeological charact-k:i:'¥zatioTI:, a detai'i~<f' - .
hy4rostr~tigraphic descriptio:q:, ·deta.ilE:di;·;hydrogeolog.±sii=r~
Crqss sections,: groundwater pote'iit'iotnetrf'c. maps and
horizontal hydraulic gradients,:, .~;i ~sses'sAient. ~f 'h~-s~§.F~~~)]
ground water flow direct ions 'a .determfnil;tion :of . ext~.:tr~;1:2¥
basal no-flow boundary in the upperm6st' aquifer, ·a:
determination of vertical hydraulic:· gradients,: and grC:>;U$'d
water quality data, trends, and isoconceritration maps;

Aii:::;:~:rraep_enderiE.'.:groundwa ter /hydr6~'.9:8'.61§gr¢al
de~hermine
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Sp,atial (both horizontally arid 'v:e.rtiqally)
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moving from the pile to the ·river~.:-::.<.:A.ga:Un",,,,;"spatia'
na
~~tni?.6ra1 var±·a:b~J±ty aspect~\.rle~<f~,~9;;L~,,~'.::;;49q~m~~~~~.. ~~~-·

various ·.·:flow· .pat terns £fr· r40a£~.i,was1l~;'and:~>E1ie:;cor·
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·;:However, the same. ·:;facto·rs;.~;a.Jso'·"·ileed to<Ee

q9#:~;tc{~red,tor, radiological :«:s>nt$fn,1ri~n~~.:~~;'''

E'J:: )['\updated. analyses of cost 'of

·'· ......... " ·'

]ri6vln~f ;~:the 'pile"~

:'iricl:uCi'i§!q

29:Ils'id:erati'ori of lower cost ·optiqiis·iJ:lat;~have been .sugg~~,f~g,
·

~:y'jl:'~:r~.ous: groups .

tJpori::~:c6mpletion of the above stticfiesi; . :.conduct~ ari. ±ridep~ri?J.:~11'.§

pee:r;:·:reviewed evaluation .of the consequ,ences of capping
versus moving the pile.

Given these factors and constraints, the following list was
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developed among the. DOI agencies. The first part of the list
includes critical studies that need to be conducted to determine
the best approach to clean up the contaminat.ed groundwater and to
answer the question of-whether the tailings piie needs to be
.
moved to affect an adequate cleanup of groundwater or whether it ·
can be left ~n place. These are studies that both the National
Park Service and the Fish and Wildlife.Service have identified as
critical to future planning efforts for groundwater cleanup at
the site. Coincidentally, .these studies correspond with several
that were identified by the Utah Department of Environmental
Quality in their July 18, 1996 ~In!ormational Needs Summary for.
Atlas Corporation Moab Uranium Mill Groundwater Contaminant
Investigation Report and Groundwater Corrective Action Pla~, and
·· therefore, would need to be conducted at some point to comply
with the State of Utah's Groundwater Corrective Action Order.
The second part of the list below includes corresponding studies
that are necessary· to determine?
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A)

Dete:rmine whethe:r tailings can be capped in place ahd
not be a long te:rm sou:rce of contaminants to the
Colo:rado Rive:r ha:rming endange:red fish.

a.

A site cha:racter.ization to include the extent, sou:rce,.
quantit.:y, and quality of groundwate:r contamination. In
order to. complete g:roundwater contaminarit t:ranspo:rL
p:redictions of when contaminant concent:rations may fall
below State g:roundwate:r limits, cha:racte:r·ize all
applicable contaminants in the.tailings pile,
disclosing the :range and spatial dist:ribution.
Applicable contaminants include those identified by the
Utah DEQ in thei:r Co:rrective Action O:rde:r as well as
app:rop:riate :radiological constituents. The extent of
g:roundwate:r contamination should include a
dete:rmination of maxi.mum late:ral and ve:r tical extent of
contamination in g:roµndwater.

b.

An independent g:roundwate:r /hyd:rogeological study to
dete:rmine the :relationship of the tailings pile and
g:r otindwate:r contamination to adjacent a:r eas, including
the Scott M. Matheson Wetlands.P:rese:rve. These studies
would include a h:yd:rogeological characte:rization, a
detailed hyd:rost:rat..:..g:raphic desc:ription, detailed
hyd:rogeological c:ross sections, g:roundwate:r
potentiomet:r ic heaps and ho:r izontal h:yd:r aulic g:r adients,
an assessment of histo:rical g:round wate:r flow
directions, a determination of extent of basal rio flow·
boundar:y-in the uppe:rmost aqu±fe:r, a dete:rmination of ·
vertical hyd:raulic g:radients, and g:round wate:r quality
data, ti.ends, and isoconcent:ration maps.

c.

Upon completion of the above two studies, conduct an
independerit pee:r :reviewed e valuatior.r of the

j=:'l./.:.\ ·,
,
:•\
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consequences of capping versus moving the pile.
Determine whether groundwater contamination can be prevented
from reaching the Colorado River:
a.

Evaluate existing technology for intercepting and
decontarriina.ting groundwater.

Corresponding studies:
1.

To establish groundwater monitoring sites and
ACL's that result in surface water concentrations
meeting Utah and EPA water quality standards for
the protection of aquatic life:
a.

b.

2.

3.

.
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Evaluate previous. study results for quality
assurance and control.

Determine seasonal relationship/capability for
bank storage as mixing zone and calculate ACL for
monitoring wells.

Determine existing hazards to biota at the Matheson
Wetlands from windblown contaminants:
a.

Model windblown contamination for capping and
mov'ing the tailings scenarios.

b.

Calculate cumulative effect on surface water and
shallow groundwater.

c.

Determine methodologies required to protect the
wetlands from exceeding Standards for the
Protection of Aquatic Life.

Perform effluent bioassays on the seep water diluted
with river water to the levels found in the near mixing
zone. - This would help determined combined effects of
ammonia and other contaminants. Ammonia is known to
have synergistic and other interactive effects with
various metals. effect level concentrations of multiple
contaminants occurring in the mixing zone that are
poorly known and for combined effects of multiple
constituents .

UNITED STATES

NUCLEAR REGULATORY COMMISSION
REGION IV
URANIUM RECOVERY FIELD OFFICE

·BOX 25325
DENVER. COLORADO 80225

Docket NQ. 40-3453
SUA-917
040034538100
X60524
X60701
X60519
X60747

MEMORANDUM FOR:

Docket File No. 40-3453

SUBJECT:

PROPOSED AMENDMENT TO' SOURCE MATERIAL LICENSE SUA-917
FOR RECLAMATION AND CLOSURE OF ATLAS CORPORATION S
MO'AB MILL DISPOSAL AREA NEAR MOAB, UTAH
1

BACKGROUND
Source Material License SUA-917 for the Moab Mill is held by the Atlas
Corporation (Atlas). The Uranium Reduction Company (URC) built and began
operations at the Moab Mill in October 1956. Atlas acquired URC in 1962 and
operated the mill until 1984 when it was placed in stand-by status. By
letters dated November 21, 1991, and September 16, 1992, Atlas requested that
Source Material License SUA-917 be changed to a possession only license.
A decommissioning plan for the mill was approved by Amendment No. 3 dated
November 28, 1988. Decommissioning of the mill began in 1988, and interim
cover placement over the tailings disposal area began in 1989.
,."

The tailings disposal area contains approximately 10.5 million tons of
material. Tailings were disposed into an approximately 130-acre diked
impoundment constructed to a maximum height of about 110 feet·~ Moab Wash, an
ephemeral channel, is located along the north and east. sides of the
impoundment and discharges into the Colorado River east of the site. The·
:·Colorado River flows along the eastern side of the facility .. Figures 1 and 2
. ·illustrate the location and general layout of the facility.
·,The reclamation ~lan that was prepared in 1~81 and approved by NRC in 1982 was
based on projected disposal capacity requirements and was designed for an
ultimate crest elevation of 4016 feet. The maximum crest elevation
constructed during mi 11 operations was ·4058 feet, resul tfng in the necessity
to redesign the reclamation plan.· In acc.ordance with 10 CFR 40, Appendix A,

-32-

Criterion 4(e) requires that the impoundment not be located near a capable .
fault.- NRC evaluations of the structural stability of the operational
disposal area indicated ·that the facility was structura 11 y sound under
. earthquake loading conditions.
On the basis of independent reviews·and. analyses, it is concluded that all the
. requirements of Criterion 4 will be met by the licensees's proposed
reclamation plan, as modified by the exceptions noted previously.
Criteria 5, 7, and 13
!

Criteria 5, 7, and 13 concern ground-water protection. As previously
discussed, ground water is being addressed under separate licensing actions.
However, ground-water protection standards at t~e site will ~e in accordance
with these criteria.
: Criterion 6. ·

, Criterion 6 requires that waste disposal areas be closed in accordance with a
design which provides reasonable assurance that. average releases of radon-222
and radon-220 to the atmosphere will be limited to 20 pitocuries per square
meter per second (pCi/m 2 sec). The design is to be effective for 1000 years to
the extent reasonably achievable and, in any case, for at least 200 years.
The evaluation of the radon barrier utilized the RADON computer code (NRC,
' 1989a) and acceptable parameters, except as noted, to estimate radon emanation
from the. contaminated materials. The design, as modified, is supported by
: adequate construction specifications, settlement monitoring , and quality
i·control programs. The cover design, as modified, is acceptable, and the
·average releases of radon-222 and radon-220 to the atmosphere will meet the
criterion.
The design basis events for erosion protection of the pile top, embankment
: side slopes, Moab Wash, and the Colorado River are the PMP and the PMF events.
Both of these events are considered to be the most severe that are reasonably
. possible and thus pfovide reasonable assurance of not being exceeded during
'the 1000-year design life. This design should assure that excessive erosion
·does not occur during the design life. Accordingly, it is concluded that the
proposed erosion protection design, as modified~ meets the requirement~ of
Criterion 6.
·The long-term design requirements of Criterion 6 do not apply to portions of
the disposal site that contain a conce.ntration of radium iD la9d, averaged
·over areas of 100 square meters, which do not exceed the background level by
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August l?, 1993
NOTE FOR:

L1ll1an Stone, DO·I

Ray Hall. URFO, NRC
GROUND WATER CORRECTIVE ACTION PROGRAM-ATLAS
At ybur request, I am enclosing the first two pages of the license for the
Atla~ Corp., license for the Moab mill. As we discussed, the corrective
acti~'n program for the groundwater is included in license condition #17. This
corr ctive action program will continue, and is unrelated to the currently
prop sed licensing action for the site. The ground water corr~ctive ·action
prog am will continue until the ground water contamination has been correc.ted.
or u til alternative limit methodology has been agreed to by EPA. In any
even • the ground water corrective actions will continue independently of the
resu ts of the currently proposed licensing action. You will note that the
fina part of Hcense condition #17 calls for reports and an annual review of
the ffectiveness of· the ground water corrective action.program. These
repo ts. along with our documented annual reviews of their program are
avai~able sh.ould you wish to review them.
·
,·
The urr2nt1y proposed 'licensing action is to approve a revised design for the
prev'ously approved reclamation plan for thQ tailings pile. This radesi~n.
will improv9 the radon bar'l"ier design, and provide adequately designed.erosion
cti on to preser11e the radon barrier integrity.

•

As
discussed, this proposed licensing action ha~ been misconstrued to be a
com rison of the concept of in place rec-lama.tion for the tailings pile,
vers s moving the pile to an alternate disposal location. It is not! The
ini 'al reclamation plan was approved in 1982, and was based on reclamation in
pla~. The 1979 Environmental Impact Statement for the facility evaluated in
plac:le venus relocated loi;;:atians, and i;;:om:1uded that the in place option was
acc~table. In 1988, Atlas proposed a redes1gn to meet current
pla~ requ1rements of the NRC (wh1ch had been conformed to EPA's

reclamat1on
standards 1n

the inter1m); 1t 1s th1s rev1s1on that has been under.review. In 1992, Atlas
pro~1ded a revised design, as a part of the review process 1 that has been
1

reviewed and found to meet the NRC requirements stipulated in 10 CFR 40. It
is his redesign to .improve the radon barrier and erosion protection aspects
of he previously approved plan that has been noticed.
Pl e se fee 1 free to ca 11 me on (303) Z31-5800 if I can .answer any further

que tions.

NUREG-1532

Final Technical Evaluation Report .
For the proposed. revised reclaination
plan for the Atlas-.Corporation Moab·
Mill; Source Material License No.·
SUA-917
Docket No·. 40-3453
· Atlas Corporation

U.S. Nuclear Regulatory Commission
Office of Nuclear Material Safety and Safeguards
March 1997

Table 5-10: ·

Operation Data: Tailings Dewatering System

Operational Year
1990
1991
1992
5.5

Operational Data
Tailings Dewatering System
Atlas Tailings Pile
Total System
Volume Recovered
Yield·in L/min
(gpm)
in kl (gal)
3173 (838, 276)
14 . 5. (3. 83 )
14.2 (3.74)
7442 (l,966,000)
6038 (1,595,000)
12.5 (3.03)

Total Dissolved
Solids (mg/L)
24,700
25,065
30,250

Cleanup and Control of Existing Contamination

The approved CAP has eliminated the residual ponded water on the tailings pile
and reduced the. level of saturation within the tailings.· In addition,
contaminant concentrations within the alluvial aquifer have been reduced over
the same time period. However, contaminant concentrations within the aquifer
still remain well above the groundwater compliance limits established in the
license. Currently, the l]censee has not implemented any corrective action to
directly reduce the contaminant levels in the uppermost aquifer. The licensee
must address compliance with the groundwater .standards in 10 CFR· 40,
Appendix A through revisions of the CAP.

"~·

'.1i

.[,·
~;.

t·

....

NRG_considers revisiting and revising_the_:c:AP_as_q_se~arate licensing·action,
because, the groundwater· cJ_~_anup- strateg,i esc_and- -methodo-1 o_glii$-Wfll:::_o:~-'-.- ----- cont ingent--on the-··dec.i si-on __for-sur:_fa_ce: __ r_e.c.lamat ion. of-the___taWngs. For
estimating purposes, the costs and benefits of groundwater cleanup for the
proposed on-site closure and the tailings relocation alternatives were
factored into the overall cost/benefit analysis conducted for both
alternatives. Relocating the tailings to another site for disposal does not
remove the need for groundwater cleanup at the current Atlas property.
Additionally, relocating the tailings would likely invoke higher groundwater
cleanup costs for the relocation alternative over the on-site closure
alternative, since the. relocation alternative would mandate a cleanup approach
to return contaminants over the entire site to levels suitable for releasing
the site for unrestricted use. Discussions and evaluations of cost/benefit
considerations associated with both disposal alternatives are presented in
Chapter 5 of the EIS.

~J.~l

'1t'.

',.·

5.6

Conclusions

Water resource information for the Atlas Uranium Mill Tailings Reclamation
Plan have been evaluated by staff to determine compliance wi~h the appropriate
regulations in 10 CFR 40, Appendix A. Data and technical information that is
directly applicable to surface reclamation were examined. Other information
and data pertaining to groundwater corrective action were not evaluated for
compliance, since NRC determines groundwater cleanup compliance under a
separate Corrective Action Plan.

5-25
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UNITED STATES

NUCLEAR REGULATORY COMM13SION
WASHINGTON, D.C. 20555-0001

Ma~'

9, 1997

:Mr. William J. Sinclair, Director
Division of Radiation Control
Department of Environmental Quality
State of Utah
168. North 1950 West
P.O. Box 144850
Salt Lake City, Utah 84114-4850
SUBJECT:

•
•

UTAH REQUEST FOR ADDITIONAL STUDIES OF AMMONIA AT THE
ATLAS URANIUM TAILINGS SITE NEAR MOAB, UTAH

Dear Mr. Sinclair:
This is in response to your letter to me of December 11, 1996. Unfortunately, I did
not formally receive your letter and just recently obtained a copy. In your letter, you.
provide additional data on the amount of ammonia in the Colorado River adjacent to
the Atlas Minerals Corporation tailings impoundment, and suggest that additional
studies ·of the environmental impact from ammonia may be warranted. The U.S.
Nuclear Regulatory Commission has found that ammonia is one of a few groundwater ·
contaminants entering the Colorado River that have an environmental impact.
As you know ammonia is not a constituent listed in Criterion 13 of Appendix A to
10 CFR Part 40, nor is it included as a constituent with applicable standards in the
Atlas license. Therefore, the NRC does not currently regulate ammonia at Atlas.. The
NRC does plan, however, on revisiting the groundwater Corrective Action·Plan (CAP) ·
at the conclusion of our review of the proposed reclamation plan. At that time we ·
could consider adding ammonia to the list of constituents included in Atlas license that
need to be addressed under the CAP.
·
Notwithstanding the NRC review of any revised CAP, in your letter to Atlas dated ·
September· 12, 1996, the State of Utah acknowledged its regulatory authority,
independent of NRC, over ammonia in ground and surface water. Even if the NRC .
were to include ammonia in any NRC review of future CAP submittals, the State of
Utah would still maintain this regulatory authority over ammonia. Therefore, to
promote cooperation between our agencies, the NRC will recognize ammonia
standards set by the State of Utah at the Atlas site as meeting the NRC requirement
of being protective of public· health, safety, and the environment. That is, NRC would
rely upon reviews performed by the State of Utah to show compliance with the State
ammonia standard.
This approach of NRC relying on reviews performed by the State of Utah is being
successfully implemented in the evaluation of groundwater protection at the U.S.
Energy Shootaring Canyon site. The cooperative effort between the NRC and the

·W. Sinclair
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State of Utah Division of Water Quality (DWQ) has helped the ·DWQ ensure that the
actions it believes are necessary to protect groundwater are being implemented by
U.S. Energy, while still allowing the NRC-a mechanism for determining that applicable
Federal regulations will be met. Use of this approach for ammonia contamination in
the groundwater ~· the Atlas site would achieve ~ number of the same objectives.
These include: 1) eliminating dual regulation of Atlas; 2) ensuring that those actions.
the State of Utah believes are appropriate for the regulation of ammonia in ground and
surface water are achieved; and 3) helpiQg NRC ensure that contaminants which
environmentally impact the Colorado River are acceptability addressed.

•

To this end, the NRC is highly interested in the actions the State of Utah plans to take
to address the amr.1onia contamination at the Atlas site. The staff plans to closely
follow the 'state of Utah actions as a mechanism of helping the NRC determine the
acceptability of any revision of the groundwater CAP for the Atlas· site. The NRC
would look to Atlas and the State of Utah to determine an acceptable standard and
approach for cleaning up the ammonia contamination in the gro.undwater. In order for
·the NRC to maintain the necessary level of cognizance on the State of Utah actions
with respect to ammonia, I request that you provide us with copies of all
correspondence between the State of Utah and Atlas on this subject. If you would
like, the NRC staff is available to provide predecisional reviews and consultations of
any Sta~e of Utah actions .
. I believe the approach for addressing ammonia outlined above is the most efficient way
to address the contamination, avoid dual regulation, and ensure that the State of Utah
has a prominent voice in any final actions. Because the NRC has not found that any
other constituents regulated by the. State .of Utah have an environmental impact on the
Colorado River, application of this approach should be limited to am~onia. If you·have
any questions, please feel free to contact the Atlas Project Manager·, ·or. Myron Fliegel.
Fliegel can be reached at (30 i) 415-6629.

Dr.

·Sinr.erely,

~=-./~.£
-
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cc: See attached list ·

Joseph J. Holonich, Chief
Uranium Recovery Branch
Division of Waste Management
Office of Nuclear Material Safety
and Safeguards
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UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20&l5-4001

~~

Jan1jary 13, 1999·

CHAIRMAN

The Honorable George Miller
United States House of Representatives
Washington, D.C. 20515
Dear Congressman Miller:

...

I am responding to your letter dated November 23, 1998. In your letter, you requested that the
U.S. Nuclear Regulatory Commission (NRC) refrain from "Rushing to the final approval" of the
"Final .Environmental Impact Statement (FEIS) Related to the Reclamation of the Uranium Mill
Tailings at the Atlas Site, Moab, Utah."

When NRC agreed to reconsider its July 1993 decision to approve the Atl~ proposal to revise
its onsite reclamation plan, proponents of moving the tailings, along with the Governor of Utah,
., the two United States Senators from Utah, and other members of the public, requested that
~ NRC provide a detailed review to establish the- scientific basis for its decision. That reView is
·. comprised of two separate· evaluations: one, to determine if the Atlas proposal for onsit~
· · reclamation meets the applicable NRC requirements (called a safety review); and, the other, to
assess the environmental impacts from the proposal (called an environmental review and
described in the FclS). These comprehensive evaluations were initiated to· determine whether
the Atlas proposal for onsite rec,amation was acceptable.

•

NRC is not rushing into an approval of the FEIS. We have been working on this detailed
evaluation for· nearly s yea~. Even with this extensive and lengthy analysis, NRC, as a
regulatory agency, has ensured that any new information it has received throughout this
process has been appropriately reviewed and considered in its regulatory decisions. For
example, preparation of the FEIS was delayed while staff consulted with the U.S. Fish ~nd
Wildlif& Service (FWS), in compliance with the Endangered Species Act. FWS issued its Final
, Biological Opinion (FBO) in July 1998. As that was the last required piece of information, NRC
could have published the FEIS soon thereafter. However, because the analysis done in support
of the FBO reached a different conclusion than NRC's analysis in the draft EIS, i.e., that the
, Atlas proposed reclamation plan would be less effective in reducing impacts to the ground
water than what NRC had determined, NRC has delayed the issuanc~ of the FEIS to further .
analyze., with contractor assistance, the expected performance of the tailings pile, and the
Impact of that performance on ground water, after reclamation.
Rather than discount the work relied on by the FWS and base the FEIS findings on NAC's own
earlier analysis, NAC commissioned an additional analysis to ensure that the NRC decision Is
based on the best scientific information available. NRC specifically set up the contract In order
· to ensure the independence of the contractor from NRC influence. NRC has recently received
the results of that analysis and, based on those results, is about to finalize the FEIS, and will
:: provide you with a .copy when it is issued.
"

EXHIBIT A

- -· ·-....

·2·

It appears that your request for NRC to refrain from approving the FEIS Is based on two major

•

concerns which I would llke to address. The first concem you raise In your letter is that the
tailings " ... are leaking alpha radioactive material Into the Colorado River at revels 1,300 times
above the EPA Maximum Concentration Limit." This concern was raised in an earlier letter
from you. The attachment to my July 2, 1997, response, a copy of which is enclosed, detalled
the facts about the low level of radioactive material in the Colorado River, and In particular the
minimal influence of the tailings seepage on the ambient levels in the river. Your second
concern focuses on your perception that the Atlas proposal could endanger the drinking water'
of millions of people. With respect to this concern, It is noteworthy that the Colorado River Is
used currently as a source of safe drinking water by millions of people. The contribution by the
tailings pile to the concentration of various constituents in Colorado River water only represents
a small fraction of the actual concentrations of those constituents. in the river. In addition, the
reclamation plan proposed by Atlas, by all accounts, will reduce significantly the seepage from
the tailings pile into the Colorado River.

The quality of the drinking water from the Colorado River was recently confirmed by the
Southern Nevada Water Authority. A spokesperson for that organization, Ms. Kay Brothers,
stated in an interview that the tailings have been located at the site for the past 40 years, and
there is no radiation detected at levels to cause a problem with the drinking water supply. She
also stated that the Water Authority routinely samples the drinking water, and has seen no
change in the .water quality in the past 10 to 20 years.
·
· · · · ··· . -.. . ...
Furthermore, William P. Yellowtail, the U.S. environmental Protection Agency Regional
Administrator In Denver, Colorado, has Indicated that based on available Information, he does
.-:-·.... ~.~·,~··:: not believe the proposal for onsite reclamation·would impact the potability of the Colorado
- River. ·In an April 10, 1998, letter from Mr. Yellowtail to Mr. James Thuesen·of Moab, Mr.
Yellowtail states the following:
•":"-

•

"On-site reclamation/stabilization d9es not pose a threat to the Colorado River in terms
of the river's capacity to serve as a water supply for the production of drinking water."
Also, in that letter, Mr. Yellowtail states that even If the site were reclaimed under Superfund,
onsite reclamation " ... would be equally, if not more, likely.n A copy of Mr. Yellowtail's letter Is
enclosed for your information.
· In addition, you note in your letter that the FWS has required in the FBO that a groundwater
correction action plan (CAP) must be developed that would reduce discharges to the river to
appropriate levels. Although there is a CAP in place at the Atlas site, the NRC staff previously
has notified the licensee that it needs to be revised. If NRC issues a license amendment to
Atlas, the staff plans to require by license condition that Atlas revise the CAP and expedite
groundwater cleanup in conformance with timeframes identified in the FWS opinio~. This
would include accelerated dewatering of the tailings, groundwater cleanup within 7 years of

-3·.

approval of a revtsed CAP, and monitoring of the groundwater and the Colorado River. The
NRC Is confident that Its planned course of action will be a solution that Is protective of the
humans and wildlife that depend on the river.
I trust this ·letter responds to your concerns.
Sincerely,

JLJ..rp_,~
Shirley Ann Jackson

•
•

Enclosures;
1. Ltr .to Congressman Miller dtd 7/2/97
2. Ltr dtd 4/10/98 from EPA to Mr. Thuesen
cc: Representative Bob Filner
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UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTO,.,, p,c, ~

. March 2, 1999

Mr. Richard Blubaugh
, Vice President of Environmental
and Government Affairs
Atlas Corporation
370 Seventeenth Street, Suite 3050
Denver, CO 80202
SUBJECT: DRAFr LICENSE FOR COMPLETION OF SURFACE RECLAMATION
Dear Mr. Blubaugh:

•
•

As was discussed with you during our February 26, 1999, telephone conversation, the 11Final
Environmental Impact Statement Related to Reclamation of the Uranium Mill Tailings at the
Atlas Site, Moab, Utah~iw (FEIS) NUREG-1531 is nearing completion. Our eXpectation is that
the FEIS will be available this week, and will be sent to the printer and distributed shortly
thereafter. The FEIS will conclude that the Atlas proposed on-site reclamation, with
recommended mitigation, will significantly reduce the impact of contaminants entering the
Colorado River. but a rigorous determination .of whether the proposed actitm will meet·ammonia
concentration requirements specified in the U.S. Fish and Wildlife Service (FWS) final biological
opinion (FBO) issued .in July 1998, cannot be made without additional data and analyses by the
applicant. All other environmental aspects of the proposed action are acceptable with the
condition that Atlas fulfill the reasonable and prudent alternative (APA) and the reasonable and
prudent measures· (RPMs) outlined in the FBO. The FEIS will state that the ~PA and RPMs In
the FBO that identified requirements for Atlas would be included as conditions in your license.
The FEIS will also iden.tify mitigative measures not included in the Atlas proposal that the staff
concludes are necessary from an enVironmental standpoint. We, therefore, will include all
these items in a license condition addressing your proposaJ. Additionally, the "Final Technical
Evaluation Report for the Proposed Revised Reclamation Plan for the Atlas Corporation Moab
Mill,"' (FTER) NUREG-1532 identified four conditions that would need to be fn your license to
ensure the performance of the radon barrier.
Before the U.S. Nuclear Regulatory Commission (NRC) can complete its licensing action, we
will need a commitment from Atlas to accept these measures. We would then amend your
license, and replace condition 41 with the following:
41.

The licensee shall reclaim the tailings disposal area in accordance with the-October 1996
submittal entitled "Final Reclamation Plan, Atlas Corporation Uranium Mill and Tailings
Disposal Area• and revisions thereof, with the following modifications:
A.

The licensee shall commence dewatering the tailings in conformance with the final
biological opinion (FBO) Terms and Conditions 1.a. The licensee shall provide a
design for the dewatering by June 15, 1999. The design should be such that ·
dewatering can be completed by December 31, 2001.
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B.

The licensee shall provide, by October 15, 1999, a revision to the corrective action
program Identified In license condition 17.c. that will meet ground-water standards
within 1 years from the date of approval by NRC.

C.

Before commencing construction of the final radon barrier, the licensee shall provide
analyses, appropriately supported by necessary data, showing that the ammonia ·
standards Identified in item 2. of the reasonable and prudent alternative of the FBO
will be met over the design life of the reclamation.

D.

Before commencing the reconfiguration of Moab Wash, the licensee shall provide a
design that NRC, after consultation with FWS, finds acceptable to compensate for
the loss of 0.5 acre of critical habitat, in conformance with item 5. of Terms and
Conditions of' the FBO.

E.

Comply with item 6. of Terms and Conditions in the FBO by:

•

(1)
(2)

F.

Monitoring for southwestern willow flycatcher
Implement construction activities in such a way as to minimize loss of
southwestern willow flycatcher habitat.and revegetate disturbed area with
willow plantings.

Before commencing construction acti'Vities, the licensee shall obtain·NRC approval
of a plan to implement the following mitigative measures identified.in the FEIS:
(1)
(2)
(3)

(4)
(5)
(6)

(n
(8)

Minimization of emissions of fugitive dust during reclamation (Section 4.1. 7).
Spill prevention and control and erosion control applicable to the Atlas site
and borrow areas (Section 4.5.2.6).
Interception and storage of sediment-and contaminant-laden runoff-through··
use of adequate drainage control, retention, and treatment ponds, silt fences.
and other means as necessary (Section 4.5.2.6).
Avoidance of major earth-moving operations (such as the relocation of Moab
Vf ash) during periods of high thunderstorm potential where and when feasible
(Section 4.5.2.6).
Avoidance of siting potential.borrow areas immediately adjacent to streams
(Section 4.5.2.6).
A survey by a qualified botanist to deterniine if.Jones cycladenia is present in
the vicinity of the prop~ed Kane Creek quarry site before any activities are
initiated at the site. If the species is present, the licensee would be required
to develop appropriate mitigative measures in consultation with the FWS to
ensure that populations are protected from disturbance (Section 4.6.4.1 ).
Limitations on the use of the Potash quarry site to the December through
February period to avoid impacting recreational use of the Potash boat ramp
(Section 4.7.3.2).
Topographic and vegetative restoration of borrow areas as required by the
State of Utah Division of on, Gas and Coal Mining (Section 4.5.2.6 and

4.7.4.3).
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A borrow transport pla.n to minimize Impacts on socioeconomics and recrea~on
(Section 4.7 .1.6 and 4.7.S.8),
·
1
(10) Develop quany operations in portions of the Spanish Valley site that would not
affect the Intermittent stream present in that area (Section 4.6.3.1)
(9)

The licensee shall comply with the following conditions ide~.tified in the TER to
ensure that the radon barrier will be effective in reducirig radon emissions to
appropriate levels:
·

G.

{1)
(2)
(3)

(4)

•

Verify that the Ra-226 concentration in the coarse tailings is 241 pCi/g or
less (Section 6.2.2).
Verify the parameter values for the "affected" soil (Section 6.2~2).
Verify that the characteristics of the clay used in the cover meet the
parameter values used in the radon flux analysis (Section 6.2.3). ·
Provide justification, for NRC approval, of the radon barrier design, if the
parameter values shown in Table 6-1 of the TER are not met•

A copy of a draft license is enclosed with this condition incorporated. Please review this
condition, and provide NRC with your agreement to comply with all provisions in it. Your
be needed before NRC can complete its licensing action.
response

will

If you have any questions, please contact me or Dr. Myron Fliegel, NRC's project manager.
can be reached at (301) 415-7238, and Dr. Fliegel can be reached at (301) 415-6629.
Sincerely,

'14~

•

N. King Stablein. Acting Chief
Uranium Recovery Branch
DMsion of Waste Management
Office of Nuclear Material Safety
and Safeguards
Docket No. 40-3453
License No. SUA-917
Enclosure: As stated

cc: See attached list
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PAUL M. WARNER, United States Attorney (USB #3389)
STEPHEN ROTH, Assistant United States Attorney (USB #2808)
· 185 South State. Street, #400
·
. Salt Lake City, Utah 84111-1538
'·Telephone: (801) 524-5682
,Facsimile: (801) 524-6924
LOIS J. SCHIFFER, Assistant Attorney General
Environment and Natural Resources Division
.. EILEEN SOBECK, Chief
CHARLES R. SHOCKEY, Assistant Chief
: PAUL BOUDREAUX, Trial
Attorney
I
.·Wildlife and Marine Resources Section
; Environment and Natural Resources Division
.U.S. Department of Justice
Benjamin Franklin Station, P.O. Box 7369
·:Washington, DC 20044-7369
: Telephone: (202) 305-0216
:.Attorneys for the Defendants
1
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'·

IN THE UNITED STATES DISTRICT COURT ·
DISTRICT OF UTAH, CENTRAL DIVISION

.GRAND CANYON TRUST, a non-profit corporation;
·GRAND COUNTY, UTAH, apolitical subdivisionofthe
State of Utah; DAVE BODNER; KEN SLEIGHT;
.·COLORADO·PLATEAU RIVER GUIDES, and
: unincorporated association; 3-D RIVER VISIONS, a Utah
corporation; JOSEPH KNIGHTON; SIERRA CLUB, a
· non-profit corporation,

I

•

,

.

Plaintiffs,
vs.
•'

. BRUCE BABBITT, in his official capacity as Secretary of
the Interior of the United States; UNITED STATES FISH
AND WILDLIFE SERVICE; and RALPH
.,MORGENWECK, in his official capacity as Regional
: Director (Region 6), Denver, United States Fish and
,.Wildlife Service;and the U.S. NUCLEAR
,REGULATORY COMMISSION,
Defendants.·

Civil No. 2:98CV 0803S

REPLY MEMORANDUM.
IN SUPPORT OF
DEFENDANT NUCLEAR
REGULATORY
COMMISSION'S
MOTION TO DISMISS

(

(

Introduction and Summary of Argument
In their Opposition to the Motion to Dismiss of the U.S. Nuclear Regulatory Commission
("NRC"), the plaintiffs virtually ignore the fact that their Complaint on its face challenges the
proposed license amendment of. the NRC with regard to a facility owned by the Atlas
·_Corporation near Moab, Utah. The proposed license amendment, which forms much of the
·· NRC' s response to the groundwater problem and the problem of potential jeopardy to
endangered fish near the Atlas site, undeniably would be a final order of the NRC, if and when it
issues. There is jurisdiction to challenge that action, when ripe, only in the Court of Appeals,
•

as

; the NRC has explained in its Opening Brief.
By ignoring their own claims, the plaintiffs seek to argue that they are not challenging a
J

"final order" of the NRC. They focus instead on their-other claims of alleged "on-going"

1

.violations of the Endangered Species Act by the NRC's permit to Atlas, which they assert are not
. challenges·to a:"final.order." In reality, however, all of the plaintiffs' claims concern the.subject'matter of the proposed license amendment or some other potential NRC "final order," as broadly
interpreted by the Supreme Court in Florida Power and Light Co. v. Lorion, 470 U.S. 729, 736· 46 (1985). The plaintiffs complain, in effect, that the NRC is issuing (or not issuing) a final
9rder in the manner.that, the plaintiffs argue, the ESA·requires. In other words, they argue that
the NRC should amend Atlas's license in a different w~y. The exclusive jurisdiction for such
claims lies in the Court of Appeals, under the holding and reasoning of Lorion.
The plaintiffs' ·three groun~s for opposing dismissal topple, in tum. First, the plaintiffs~
·claims do concern a "final order" of the NRC. While the plaintiffs argtle both that tlie NRC's
: proposed license amendment i_s flawed and that the NRC should be taking other steps (in other
:

....

-

;: wor~s, the NRC should be-issuing a different kind of license amendment) to comply with ESA,

(

(

both of these claims concern .the subject matter of an NRC license amendment. They both must
be brought in t4e Court of Appeals, under the Hobbs Act and Atomic Energy
. . Act, as interpreted
.
by Lorion. There is no jurisdiction in the District Court.

Second, there will be an administrative record for the Court of Appeals to review. The
plaintiffs have recently sought relief from the NRC by filing a petition for enforcement under 10
C.F.R. § 2.206 and a petition for intervention and a hearing in.the license amendment
proceeding. These prqceedings will generate decisibns and an administrative record. Moreover,
ifth~

•

proposed license amendment is granted, the record would include the extensive, multi-year

,: record of the license amendment, including the record of the Final Environmental Impact
Statement and the.Biological Opinion created by the U.S. Fish and Wildlife Service during
consultation with the NRC, as required by the ESA.

Third, dismissal of this action would not frustrate the purpose of the ESA. There is
. jurisdiction for the.plaintiffs.'. ESAclaims in the CoUrt of Appeals .. See Northwest Resource
Information Center. Inc. v. National Marine Fisheries Service, 25 F.3d 872, 875 (9th Cir. 1994).

•

·· Indeed, the plaintiffs have just recently sought to pursue administrative remedies before the
. NRC, apparently in preparation for a potential action in the Court-of Appeals. The plaintiffs
protest that following this procedure_ would delay the implementation of measures to protect the
endangered fish. The NRC responds by noting that any delay caused by the filing of the
plaintiffs' claims in the appropriate Court would be overshadowed by the delay that would be
· caused by the relief sought by the plaintiffs. This relief would enjoin the federal plans to take .
steps to protect the· fish and move the .situation back to square one, wi~ no strategy or plan to
protect the fish.
2

(

(

Accordingly, the plaintiffs' arguments fail, and defendant NRC's Motion to Dismiss
1

should be grant~d.

Statement of Issue
Should the plaintiffs' claims against defendant Nuclear Regulatory Commission under the
. Endangered Species Act be dismissed for lack of subject matter j~sdiction, in light of the
· exclusive grant of jurisdiction to the Court of Appeals set forth in the Hobbs Act, 28 U.S.C. §
2342(4), and-the Atomic Energy Act, 42 U.S.C. § 2239?

ARGUMENT
Because the Plaintiffs' Claims Each Concern the NRC's Proposed Licensing Action,
or Alleged Failure. tQ Issue a Different Licensing Action, Exclusive Subject Matter ,·
JuriSdiction Lies in the Court of Appeals, Not the District Court

I.

The plaintiffs do not contest the law, presented in the NRC's Opening Brief, that claims.
·that challenge final orders of the NRC may only be brought in the U.S~ Court of Appeals, not the

•

1

U.S. District Court. In conjunction, the Hobbs Act, 28 U.S.C. § 2342(4), and the Atomic Energy

. Act ("AEA"), 42 U.S.C. § 2239, grant the Co:urts of Appeals "exclusive jurisdiction". to hear
.

.appeals of final orders ofthe NRC. The Supreme Court has read this exclusive grant of
jUrisdiction broadly, to encompass compl~ints about matters "preliminary" or "ancillary" to
licensing action, including alleged failure to

take action.

See Florida Power and Light Co. v.

.

'

Lorion, 470 U.S. 729, 743-44 (1985). Remarkably, the plaintiffs barely mention Lorion,. the
leading Supreme Court opinion on this matter, in their Opposition brief.
· The plaintiffs also.appear to concede implicitly that their claims challengii:ig the proposed

3

(

B.

The Plaintiffs' Claims of Alleged NRC "Inaction" Under the ESA Are In
· -~' :~~;.t.'
Effect Demands that the NRC Issue a Different Licebse Amendment- the··. ·:<·>~;:~:::;_•:.F
Type of Claim That Is Governed by the Hobbs Act and AEA's Grant of · ~.:;;~;~:n:f~t~K
Exclusive Jurisdiction
· · .. ·-·
',';.. ,t l>t

•

-

'

-

•

The plaintiffs argue that because they are suing (in part) over the alleged failure of the
NRC to comply with requirements of the ESA, these claims do not involve a "final order" of the
NRC. As explained abo~e, this argument is contradicted by the law and logic of Lorion. It is
As the plaintiffs know,
the NRC is.
also contradicted
by the particular situation of the Atlas site.
'
'

currently considering a significant license amendment to the Atlas site -

an amendment that

wouid enable Atlas to close its operations there entirely, after: completion of requisite reclamation
and groundwater cleanup activities. As part of the license amendment proceeding, the NRC
consulted with the U.S. Fish and Wildlife Service about potential effects to endarigered fish in
the Colorado.River. The Fish and-Wildlife Service's.Biological Opinion,.which·the plaintiffs"·
have already submitted in the record, states that the-NRC should require Atlas to create a better
groundwater cleanup plan, in order to· comply with the ESA. The NRC intends to include these

•

groundwater cleanup requirements as part of any license amendment it issues to Atlas, as the
plaintiffs know. See Letter ofNRC Chairman Shirley Ann Jackson at 2-3, Jan. 13, 1998,
attached as Exh. A to Pis.' Petition to Intervene to the NRC, Jan. 27, 1998, which is Exhibit B to
the NRC' s current Reply Brief.
Accordingly, the plaintiffs' claims of alleged "on-going" violations of the ESA will
necessarily involve scrutiny of the NRC's proposed license amendment, which forms the NRC's
response to the potential jeopardy to the endangered fish. The plaintiffs' claims are, in· essence,
that the NRC should issue a: different sort of amendment to Atlas's license. Indeed, the plaintiffs

13
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(

have made such a reques~ in their 10 C.F.R. § 2.206 petition to the NRC, dated January 11, 1999. _j:~}:: . .
•

'

'

•

•

-

•-

. '

•.

' -i"·"·.. .-:.~).;~:;-·,. ~:.:••

See Exhibit A at 2 (request for NRC licensing action). Accorqingly, all their claims aga4ist the ~')~-~~~~h~5t ·
NRC involve the subject matter of a "final order," and thus may only be brought in the Court of
Appeals, by virtue of the Hobbs Act and the AEA.
Moreover, because the plaintiffs are currently petitioning the NRC for action and are.
challenging the NRC's proposed license amendment, the Court of Appeals wili have an
administrative record to review, contrary to the plaintiffs' argument.

In addition to their challenge to the proposed license amendment itself, the plaintiffs sue
the NRC for alleged "on-going" violations of the ESA in the administration of Atlas's license.
First Am. Compl..ifif 90-96. While the plaintiffs argue in their Opposition·briefthat these.claims
are "not related to any particular licensing decision," this contention is belied by the claims in the
Complaint against the NRC, which allege that the NRC is violating the· ESA 'through the ·
agency's "administration of Atlas?s Materials License." See First Am. Compl. ifif 90, 92.
Indeed, the primary statutory source for the plaintiffs' ESA claims,§ 7(a)(2) of the Act, applies
only to an "action" authorized by an agency. 16 U.S.C. § 1536(a)(2). Accordingly, the plaintiffs
must challenge

an agency ~·action" in order to assert a viable claim under§ 7(a)(2).

They cannot

allege in their Complaint th~1t they are challenging an agency '_'action," but then deny this
assertion for the purpose of opposing the motion to dismiss.
First, they allege that NRC has failed in its "duty to ensure that the Atlas site does
. not
,

,

cause jeopardy to endangered tis~ and adverse modification of critical habitat," in violation of§
7(a)(2) of the ESA, 16 U.S.C. § 1536(a)(2). Pis.' Opp. at 4. This assertion is simply a

14
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'

-

restatement of the requirement of law in§ 7(a)(2). The plaintiffs fail to put this assertion into

~~~;).~~~i~1!~~·:·

context of the Atlas site. They fail to recognize or acknowledge that the NRC's response to ..

',';ii~,,

potential jeopardy to the fish is, in large part, the proposed license amendment and related
1

grpundwater cleanup plan. Under the proposed license amendment, Atlas would complete

·. · reclamation actions anci engage in a long-term groun,dwater cleanup plan to protect the fish from
jeopardy, as required by the FWS's 1998 biological opinion.:
.

.

.

\

The plaintiffs seek, through their 7(a)(2) claim, an iajunction "requiring [NRC to take]

••

action necessary to prevent jeopardy" to the endangered fish. First Am. Compl. Prayer for Relief
; (6). Such a generality is insufficient to support iajunctive relief, as the plaintiffs undoubtedly
·know.4 As explained in the Biological Opinion, Atlas has, under license from the NRC
(previously the Atomic Energy Commission),. used the site to store tailings from uranium milling· ·
for more than 40 years. See B.O. at 6 (attached to Pis.' Mot for a P.I., Exh C). Atlas ceased
milling operations at the site more than 14 years ago, in 1984. Id'. There has been virtually no
activity at the Atlas tailings pile site since 1984. The factual allegation is that contaminants from

•

the pile -

largely ammonia·- are leaching from the pile into the groundwater and hence into

the Colorado River, thus jeopardizing the fish. As the plaintiffs know, the NRC cannot waive a
magic wand, make the pile disappear, make the groundwater clean, and instantly remove the
threat to the fish.
So what could the NRC do to prevent these impacts to the fish? The answer, of course, is
to amend Atlas's license (or take some other kind of enforcement actionfto require, ~ong

4

Rule 65 of the Federal Rules of Civil Procedure requires that an injunction "be specific in its
terms" and "describe in reasonable detail ... the acts or acts sought to. be restrained."
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things, a plan to clean. up the groundwater.s And that is precisely what t,he NRC has ~Ii
".:-. -

developing for~ number of years, through the proposed license amendment. In acco~~'\vi~);.\
''
.
-.'
~

the ESA, 16 U.S.C. § 1536(c), the NRC submitted to the Fish and Wildlife Service ("FWS") in
1995 a Biological Assessment concerning a proposed reclamation plan. In 1998, the FWS ·
completed its Biological Opinion, pursuant to 16 U.S.C. § 1536(b), which sets forth the steps that
the NRC must take to avoid jeopardy to the fish in connection with the license amendment. The
primary step is to require Atlas to formulate a specified groundwater. clean-up plan. See B.0. at
·85-86. (While the plaintiffs challenge the proposed plans, the proposed license amendment
undeniably would be a final order, challengeable only in the Court of Appeals.) Accordingly, the
plainti:lfs' claim that the NRCis violating §7(a)(2) of the ESA, 16 U.S.C. § 1536(a)(2), involves
·, a premature challenge to a forthcoming final order of the NRC, or at least a claim seeking a.
Court order that the NRC make a different sort of final order in regard to Atlas's license.6

·

Similarly, the plaintiffs raise.a.claim under §,7(d) of the ESA, 16 U.S.C. § 1536(d). This.
requirement states that

•

[a]fter initiation of consultation required under subsection (a)(2) of this chapter
[16 U.S.C. § 1536(a)(2)], the Federal agency and the permit license application .
shall not make any irreversible or irretrievable commitment of resources with ·
.respect to the agency action which has the effect of foreclosing the formulation or
implementation of any reasonable and prudent alternative measures which would
5

Indeed, the plaintiffs have made such a request in their 10 C.F .R. § 2.206 petition to the NRC,
dated January 11, 1999. See Exhibit A at 2 (request for NRC licensing action).
6

The plaintiffs also state in their Opposition brief that the NRC is violating § 9· of the ESA,
·which prohibits the "take" of endangered species. 16 U.s.c: § 1538. But the plaintiffs~have
;. asserted no such § 9 claim against the NRC in either their First or Second Amended Complaint.
· See Complaints at pp. 31-33 (claims against the NRC). If they had, the NRC ·would respond by
· stating that their licensing actions have not constituted any "take," and ·that the proposed license
amendment forms, in large part, the response of the ':lgency to any harm to the fish.
16 .
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not violate subsection (a)(2)_of this section.

;·

16 U.S.C. § 153.6(d). Because this requirement is triggered only "after initiation of con~~i~tio~~,·;;-~f~it .}· ·
.

'

. ~ .·.'

and lasts only while consultation is underway, the plaintiffs' § 7(ci) claim necessarily relates to
the NRC's consultation with the FWS.overthe potential effects of the license amendment. The
plaintiffs allege that the license amendment reclamation plan, including the plan to "cap" the
tailings pile, violates § 7(d). See First Am. Compl. if 96 (Twelfth Claim for Relief).
Accordingly, litigation of the§ 7(d) claim will involve scrutiny of the license amendment, and

...

will involve scrutiny·ofthe pre-existing administrative record .
Third, the plaintiffs have raised in their proposed Second Amended Complaint a claim

' that the NRC is violating §7(a)(l) of the ESA. This subsection requires that federal agencies
'

'

shall,. "in consultation. with and with the ·assistance of [the .FWSJ, utilize their authorities in
.furtherance of the purposes of this chapter by carrying out programs for the conservation of
end~gered specie~

'·
•

unifo~ly

and threatened species· ...." 16 U.S.C § 1536(a)(l). Federal courts ·have·

held that federal agencies hold broad discretion as to how to fulfill this subsection.

See,~. Pyramid Lake Paiute Tribe oflndians v. U.S. Dept. of the NayY, 898 F.2d 1410, 1415
(9th Cir. 1990); Strahan v. Linnon, 967 F. Supp. 581, 596 (D. Mass. 1997) (holding that
conservation plans under Section 7(a)(l) are "'voluntary ~easures that the federal agency has
' discretion to undertake'" and that '"the [ESA] does not mandate particular actions be taken by
.. Federal Agencies to implement [Section]. 7(a)(l),"'quoting 51 Fed. Reg. 19926~ 19931, 19934),
affd No. 97-1787, slip op. (1st Cir. July 16, 1998). In any event, the NRC is fulfillingjts
commitment under§ 7(a)(l) in part through the proposed license amendment and groundwater
cleanup plan, by which Atlas would be required to improve the groundwater situation at the Atlas
17
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site so that it does not jeopardize the fish. ~BO at 85-86. As with the plafutiffs' §7(a)(2) ~cl ~·:::_ 0 ,::(.
§7(d) claims, therefore, the §7(aX I) ctaimS would involve a scrutiny

o~ the NRC's uceruie , <' l:\i,}~;;~

amendment process and its administrative record.
In sum, all of the plaintiffs' claims of "on-going'; violations of the ESA will center on a
scrutiny of the NRC's license amendment, which, if adopted, will be a final order of the agency.
Moreover, these claims each will revolve around a review of the admiIµstrative record of the
NRC in its license amendment, including the FWS's Biological Opinion. Accordingly, and
contrary to the plaintiffs' arguments, these claims do mvolvethe .subject matter ofa final order of
•

the NRC and do involve review ofan administrative record. As a matter of law, there is no
jurisdiction for raising such claims in the District Court; such claims may only be brought in the.·
Court of Appeals, py virtue of the Hobbs Act and the AEA ..

II.

Dismissal From.theDistrict.Court Would Not:Defeat the Purpose·ofESA ·
Finally, the plaintiffs are incorrect in thei; equitable assertion that dismissal would defeat

•

' the purpose of the ESA, which is to protect endangered and threatened species.
. First, the plaintiffs note that the NRC has argued that certain agency denials of citizen
petitions under 10 C.F .R. § 2.206 are not reviewable in the Court of Appeals, citing
Massachusetts PIRG v. U.S. NRC, 852 F.2d 9 (1st Cir. 1988), and Safe Energy Coalition v.
NRC, 866 F.2d 1473, 1476 (D.C. Cir. 1989). 7 Itis incorrect to imply, however, that
7

The plaintiffs' argument that they should not have to exhaust their administrative reriiedies
before seeking relief in the Court of Appeals, 'see Pls.' Opp. at 13-14, is an argument that should
be made to the Court of Appeals, not the District Court. The ground for the current motion is .
that exclusive jurisdiction for the plaintiffs' claims lies in the Court of Appeals, regardless of
, (continued... )
18
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Massachusetts PIRO and Safe EneriY Coalition held that § 2.206 petitions-are categorically not ··.~:~.~~~%,,~~.
reviewable.

.

.

.
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.~;:~I£~J~~'.z·

In Massachusetts PIRO, for. example, the plaintiffs petitioned the NRC to take suspend a
license, not because the NRC or the licensee had violated any law, but because the plant
allegedly was designed and being managed unsafely. After concluding that the plaintiffs; claim
challenging the denial of the petition did grant jurisdiction in the Court of Appeals, the First
Circuit concluded it could not review the NRC's denial of_the petition because there was no

•

"meaningful standard" of review. Id. at 14. Because the plaintiffs' petition essentially demanded
that the NRC take enforcement action against the licensee, and because NRC regulations
permitted the agency broad discretion in deciding when to take such enforcement action, the
· : Court had no standard by which to review the agency's decision not to act. See id. at 14-18
(citing Heckle_r v. Chaney, 470 U.S. 821 (1985)). Here, by contrast, the plaintiffs have alleged
violations of specific requirements of the ESA. Accordingly, Massachusetts PIRO does not stand
for the proposition that all denials of citizens petitions are not reviewable. 8 In any event,

•

Massachusetts PIRG never questioned the fundamental point of law, currently at issue here, that

jurisdiction lies only in the Court of Appeals, regardless of whether a particular § 2.206 denial is
reviewable.
Moreover, in addition to their § 2.206 petition for enforcement action, the .plaintiffs have

7

( ••• continued)
whether the plaintiffs have exhausted their remedies. Accordingly, the District Court does not
need to reach the exhaustion issue.
8

Because the plaintiffs have not yet asserted a claim in the Court of Appeals, the NRC does not
need to take a position as to whether such a claim would be reviewable in the Court of Appeals.
19
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__ , recently submitted to the NRC a petition for hearing and for intervention in Atlas's propo~"';;'

.
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license amendment. The NRC's final decision on the hearing and intervention request is subjec_ .·~
.

·-·

··:?.:.:::. . -· .·

to full-scale appellate judicial review under the Hobbs Act and AEA.9
Next, the plaintiffs' Opposition brieftake pains to paint an ominous picture of the Atlas
tailings pile, calling it an "enormous, radioactive dump" that is threatening endangered species in
the Colorado River, among other harms. Pis.' Opp. at 2-3. The plaintiffs did not·sue the NRC
"

over the Atla8 site, which has been used'since 1956, until November 1998, however. They also
state.that the NRC "has done little to address the problem." Id. at 2. These statements ignore the
•

, facts that (1) the NRC prepared an ESA Biological Assessment, in 1995, in connection with the
proposed license amendment and (2) that the NRC was in ESA consultation with the FWS for
more than two years, culminating in the publication of the FWS's Biological Opinion.on July 28,
1998. As the plaintiffs know, the NRC plans to include in the proposed license amendment a
. requirement that Atlas· prepare and carry out a multi-year plan. to cleanup the groundwater at the .
site so as to avoid jeopardy to the fish.

•

Moreover;
it is disingenuous of the
plaiµtiffs to argue, as they
do in the Opposition brief
.
.
.
" at 14, that the NRC has "never responded" to the plaintiffs' notice of intent to sue, mailed on
October 12, 1998, and November 13, 1998. See Pls.' Opp. at 4, 14. These letters were notices of
intent to sue, not inquiries .. Meanwhile, the plaintiffs know that the NRC has been working on
the license amendment for many years -

the notion of action was published in the Federal

Register in 1994. See 59 Fed. Reg .. 16,665 (April 7, 1994). Moreover, the plaintiffs di.~ not even

.

9

The plaintiffs re~ain free to pursue· theii ESA claims against FWS through the ESA in District

Court~
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see fit to petition the NRC under 10 C.F .R. § 2.206 or seek to interven~ in the licensing
proceeding until January 1999, after this Motion to Dismiss was filed.
Finally, the plaintiffs argue that dismissal would result in "unwarranted delay" of
measures to protected the threatened fish. This argument is belied by the very nature of their
claims. If the plaintiffs ultimately prevail on their claims to stop the current proposed license
amendment, their claims would have the effect of overturning years of work by the NRC, the
FWS, and the Atlas Corporation, in developing a strategy to clean up the groundwater and avoid

•

jeopardy to the fish. If the plaintiffs prevail in their claims, the parties would be forced to return
to "square one," with no strategy in place to help the fish. In sum, the plaiiltiffs' claims might
de_lay by many months, and probably years, the implementation of any plan to help the fish.
Indeed, as stated in their Memorandum in Support of Motion for Preliminary Injunction
at 35-37 (served Dec. 16, 1998), the plaintiffs are hoping to delay the proposed reclamation plan
in order to spur a political solution of Congressional legislation to provide ~!lions in federal ·
funding to move the entire tailings pile elsewhere. There is no guarantee, of course, that there

•

will ever be Congressional legislation to move the pile. Moreover, while such an solution may or
may not be desirable as a matter of policy and politics, such a political solution is completely
outside the realm of this civil action.
Accordingly, the plaintiffs' equitable argument that dismissal would cause "unwarranted
delay" falls flat. The Court of Appeals is the forum designated by Congress to consider the
plaintiffs' ESA claims against the NRC.

21

C_qnclusion
For the (oregoing reasons, the Motion to Dismiss of defendant U.S. Nuclear Regulatory
Commission should be granted.

,,

•

DATED this qfhday of February, 1999.

Of Counsel:
MARJORIE NORDLINGER
Office of General .Counsel
U.S. Nuclear Regulatory Commission
Mail Stop 015Bl8
Washington, DC 20555
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PAUL M. WARNER, United States Attoniey (USB #3389)
STEPHEN ROTH, Assist.ant United States Attorney (USB #2808)
185 South State Street, #400
Salt Lake City, Utah 84111-1538
\
Telephone: (801) 524-5682
Facsimile: (801) 524-6924
LOIS J. SCHIFFER, Assistant Attorney General
Environment and Natural Resources Division
CHARLES R. SHOCKEY, Assistant Chief
·PAUL BOUDREAUX, Trial Attorney
Wildlife and Marine Resources Section
Environment and·Natural Resources Division
U.S. Department of Justice
Benjamin Franklin Station, P .0. Box 7369
Washington, DC 20044-7369
Tele1'hone: (202) 305-0216
Attorneys for the Defendants
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action, the requirement of specificity is even more essential.
Moreover. an "injunction" requiring the NRC to eliminate instantly the problem of
Atlas's tailings pile would ignore the fact that the NRC has consulted the U.S. Fish and Wildlife
Service, pursuant to the BSA section 7~ over a long-term plan to shut dowii, reclaim, and clean up
the Atlas tailings pile. As part of this consultation, the Fish and Wildlife Service issued a 104-page Biological Opinion, informing the NRC that it should require Atlas to engage in a multi-

year groundwater corrective action plan to clean up of the groundwater at the site, removing any
potential harm to the fish. As noted above, the NRC is currently in the process of considering a
license amendment to Atlas that would require such a multi-year groundwater clean-up plan.
(The plaintiffs, of co'lll'Se, have raised ~!aims against the proposed license amendment, as well,
both ~efore the NRC and in·tbis Court; these claims will be ripe for litigation on the merits in the ·
proper tribunal if the license amendment is issued.) The planned license amendment·has been
complicated, as the plaintiffs know, by the recent filing for bankruptcy of the Atlas Corporation.4
.

'

What should be clear, in any event, is that the Court should deny the plaintiffs' vague and

feckless de~d for a preliminarY ··!injunction" agahmt the NRC to· stop immediately the hannful
effects of the Atlas tailings pile. Because there is no indication that ~e NRC could do anything
other than what it has been planning to do - requir~ Atlas or a successor to engage in a long-terin
clean-up plan as quickly as is feasible - a preliminary ''injµnction" would be hollow relief, at ,
best, and would do nothing for the endangered fish.

I

"' The NRC is currently negotiating with other parties in the bankruptcy proceeding about
whether it is desirable to seek a private trust to take over the
site and carry
out the reclamation
.
.
and clean-up, insofar as funding will pennit.
·

.

