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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

DOCKETED 
U "'~JRC' :) I.' ' 

ATOMIC SAFETY AND LICENSING BOARD ·99 MAY 14 A11 :06 
Before Administrative Judges: 

Thomas S. Moore, Presiding Officer 
Frederick J. Shon, Special Assistant 

In the Matter of 

ATLAS CORPORATION 
(Moab, Utah) 

ORDER 

Docket No. 40-3453-MLA-3 

ASLBP No. 99-761-04-MLA 

May 14, 1999 

To help ·untangle the issues made apparent by the response of 

the NRC Staff to_ the intervention petition of Grand Canyon Trust 

et. al., and the reply of the Petitioners, the Presiding Officer, 

pursuant to 10 C.F.R. § 2.1209, directs the Staff and the 

Petitioners to answer the questions set forth below. For each 

numbered question and/or alphanumeric subpart, the entity or 

entities designated shall fully and completely answer the 

question. The questions should be answered sequentially and all 

answers should be numbered so as to conform to the numbering 

scheme of the questions. 

The answers of the Petitioners and the NRC Staff shall be 

filed on or.before May 28, 1999. The Petitioners and the NRC 

Staff each may then file a written response to the answers of the 
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other. Such responses shall be filed on or before June 4, 1999. 

All filings shall be served by facsimile transmission, e-mail, or 

other means that will ensure receipt by close of business on the 

day of filing. Any motion for an extension of time shall be 

filed with the Presiding Officer so that it is in his hands at 

least three business days before the due date of the submission 

for which the extension is sought. 

In its brief response to the intervention petition, the 

Applicant, Atlas Corporation, indicates that it has filed for 

bankruptcy and is under constraints imposed by the United States 

Trustee regarding expenditures for legal fees. The Applicant, 

therefore, is not being ordered to respond to any questions. The 

Applicant may, however, answer any of the questions directed to 

the NRC Staff, or those directed to both the Staff and the 

Petitioners, if it desires. Any such answers should be filed on 

the same schedule applicable to the answers of the Staff and the 

Petitioners. 

NRC Staff: 

1. It is a fundamental principle of NRC adjudication that 
the scope of a materials license amendment proceeding is strictly 
confined to the matters relating to the license amendment set 
forth in the Commission's notice of opportunity for hearing. 
See, ~' Public Service Co. of Indiana (Marble Hill Nuclear 
Generating Station, Units 1 and 2), ALAB-316, 3 NRC 167, 170-71 
(1976). Here, the central concern of the Petitioners' hearing 
request and intervention petition (at 2-3, 5, 8, 9, 20, 22-25, 
28, 30, 36) is groundwater cleanup at the Atlas site. The 
Staff's response to the intervention petition, however, does not 
address the scope of the Commission's April 7, 1994 notice of 
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opportunity for hearing, 59 Fed. Reg. 16,665. Does the 
Commission's April 7, 1994 notice include within its scope 
groundwater remediation matters? 

a. If yes (i.e., the scope of the Commission's April 
7, 1994 notice includes within its scope groundwater remediation 
matters), identify the provision or provisions of the 
Commission's April 7, 1994 notice where groundwater remediation 
is set forth as a matter within the purview of the proposed 
license amendment. 

b. If yes, explain fully (with citations to all 
applicable regulations and agency precedents) how the notice of 
opportunity for hearing that .invites "any person whose interest 
may be affected by the issuance of a license amendment covering 
the proposal," 59 Fed. Reg. 16,665 (emphasis supplied), can be 
broader than the referenced license amendment application that 
the Staff's response (at 2) states does not contain any provision 
for addressing groundwater remediation. 

c. If yes, explain fully how ·such a notice of hearing 
is consistent with the agency's position (evidenced, inter alia, 
by Petitioners' Exhibits F, G, H, and I) both prior and 
subsequent to the April 7, 1994 notice that groundwater 
remediation was not part of the proposed license amendment 
action. 

d. If yes, what agency documentation comparable to 
that contained in Petitioners' Exhibits F, G, H and .I, 
substantiates the Staff's position that the agency considered 
groundwater remediation an integral part of the proposed license 
amendment that is subject of the Commission's April 7, 1994 
notice of opportunity for hearing. 

e. If yes, explain fully how such a notice of hearing 
that includes within its purview groundwater remediation at the 
Atlas site is consistent with the statements in the Staff,s 
response (at 2, 6, 13 n.7, 15-16) that the agency intends to 
address groundwater remediation at the Atlas site in a second 
licensing action. 

f. If not (i.e., the scope of the Commission's April 
7, 1994 notice does not include groundwater remediation), explain 
how the Petitioners, pursuant to the April 7, 1994 notice, could 
have raised groundwater cleanup concerns in accordance with the 
time periods set forth in the notice and· 10 C.F.R. 
§ 2.1205(d) (1), without running afoul of the fundamental 
principle of NRC adjudication that the scope of a materials 
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license amendment proceeding is confined to the matters relating 
to the license amendment set forth in the Commission's notice of 
opportunity for hearing. 

g. If not, explain how the statement in the Staff's 
response (at 8) that "there is no question that the 
[Petitioners'] Request for Hearing is untimely" because "[i]t was 
filed almost five years after publication of the notice of · 
opportunity for hearing" is accurate when the subject matter of 
groundwater remediation -- the central concern raised in the 
intervention petition -- does not fall within the scope of the 
Commissionfs April 7, 1994 notice of opportunity for hearing. 

2. Petitioners' Exhibit J is a letter dated January 13, 
1999 from Chairman Jackson to Congressman Miller. The letter 
states (at 2-3) that 

If NRC issues a license amendment to Atlas, the staff 
plans to require by license condition that Atlas 
revise the CAP and expedite groundwater cleanup in 
conformance with time frames identified in the FWS 
opinion. This would include accelerated dewatering 
of the tailings, groundwater cleanup within 7 years 
of approval of a revised CAP, and monitoring of the 
groundwater and the Colorado River. 

Do the matters identified in Chairman Jackson~s January 13, 1999 
letter also make up the substance of proposed license conditions 
41A, 41B, and 41C in Staff Exhibit G? 

a. Do the matters quoted above from Chairman Jackson's 
letter and proposed license conditions 4iA, 41B, and 41C in Staff 
Exhibit G relate to groundwater remediation at the Atlas site? 

b. Identify any other proposed license conditions in 
Staff Exhibit G that relate to groundwater remediation at the 
Atlas site. 

c. Is the license amendment referred to in Chairman 
Jackson's. January 13, 1999 letter the same materials license 
amendment involving the Applicant's proposal to modify license 
condition 41 noticed by the Commission in the April 7, 1994 
riotice of opportunity for hearing, 59 Fed. Reg. 16,665? 

d. Are proposed license conditions 41A, 41B, and 41C 
in Staff Exhibit G part of the same materials license amendment 
action involving the Applicant's proposal to modify license 
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condition 41 noticed by the Commission in the April 7, 1994 
notice of opportunity for hearing, 59 Fed. Reg. 16,665? 

e. Are the matters quoted above from Chairman 
Jackson's January 13, 1999 letter the "groundwater cleanup 
requirements" that "[t]he NRC intends to include ... as part of any 
license amendment it issues to Atlas" as stated on page 13 of 
Petitioners' Exhibit L? 

f. Are the matters quoted above from Chairman 
Jackson's January 13, 1999 letter the matters comprising the 
'~license amendment to Atlas that would require ... a multi-year 
groundwater clean-up plan" that "the NRC is currently in the 
process of considering" as stated on page 5 of Petitioners' 
Exhibit M? 

g. When was Chairman Jackson's January 13, 1999 letter 
released by the agency to the public? 

h. Was Chairman Jackson's January 13, 1999 letter, as 
the Petitioners state in their reply (at 4, 10, 11), the agency's 
first statement that groundwater remediation would be addressed 
as part of the materials license amendment action initially 
noticed on April 7, 1994 at 59 Fed. Reg. 16,665? 

i. If the answer to question h is no, and assuming 
that the scope of the Commission's April 7, 1994 notice did not 
include groundwater remediation and the agency subsequently 
expanded the scope of the materials license amendment action to 
include matters relating to groundwater remediation, when, and by 
what action, did the agency expand the scope of the materials 
license amendment action to include matters relating to 
groundwater remediation? 

3. Assuming the substan_ce of proposed license conditions 
41A, 41B, and 41C in Staff Exhibit G relates to groundwater 
remediation and is part of the same materials license amendment 
action initially noticed on April 7, 1994, and, assuming further, 
that the scope of the Commission's April 7, 1994 notice did not 
include groundwater remediation and the agency subsequently 
expanded the scope of the materials license amendment action to 
include matters relating to groundwater remediation, when and how 
could the Petitioners challenge the proposed license conditions 
or raise other matters regarding groundwater remediation? 

4. Making the same assumptions as in question 3, does 
10 C. F. R. § 2 .1205 (d) (2) (ii) or (iii) require the Petitioners to 
wait until the license amendment is actually issued to request a 
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hearing on groundwater remediation matters? Please explain 
fully. 

5. Making the same assumptions as in question 3, is 
10 C.F.R. § 2.1205(d) (2) (i) or any other provision of the 
Commission's Rules of Practice applicable? If so, please 
explain. 

6. Has the Applicant consented to the imposition of 
proposed license conditions 41A, 41B, and 41C as requested in 
Staff Exhibit G and, if so, when? 

7. Has the Staff issued to the Applicant the license 
amendment identified in the April 7, 1994 notice, 59 Fed. Reg. 
16,665, including license condit1ons 41A, 41B, and 41C in Staff 
Exhibit G? 

8. In its response to the intervention petition, the Staff 
states (at 2, 6, 13 n.7, 15-16) that groundwater remediation at 
the Atlas site will be the subject of a separate licensing 
action. What is the Staff's currently anticipated schedule for 
initiating a separate licensing action regarding groundwater 
remediation? 

a. Does the Staff intend to initiate the separate 
licensing action regarding groundwater remediation with a notice 
of opportunity for hearing? 

b. Will the matters quoted in question 2 from Chairman 
Jackson's January 13, 1999 letter and license conditions 41A, 
41B, and 41C in St~ff Exhibit G be subject to challenge and any 
appropriate remediation in the separate licensing action 
regarding groundwater remediation? 

9. In its response to the intervention petition, the Staff 
(at 16), citing Staff Exhibit G, states that "[w]hat the Staff 
has done is propose additional license conditions designed to 
require the Licensee to demonstrate that it will meet more 
stringent requirements." With respect to proposed license 
conditions 41A, 41B, and 41C, does this statement simply mean 
that the conditions impose stringent groundwater remediation 
requirements on the Applicant? ' · 

a. If not, explain what this statement means. 

b. Specifically, do the "more stringent requirements" 
referred to by the Staff include groundwater remediation 
requirements? 



• 

• 

-7-

10. What is the relationship, if any, between the instant 
materials license amendment action (and proposed license 
conditions 41A, 41B, and 41C in Staff Exhibit G) to the materials 
license amendment action currently before Judge Bechhoef er in 
Docket No. 40-3453-MLA-4? 

11. In its intervention petition, the Petitioners state (at 
1 n.1) that they previously filed with the NRC a petition 
pursuant to 10 C.F.R. § 2.206. What is the current status of 
that petition? 

Petitioners: 

12. Assuming that the Commission's April 7, 1994 notice of 
opportunity for hearing included within its scope groundwater 
remediation matters and the Petitioners had notice of the 
contents of the July 1998 final biological opinion of the United 
States Fish and Wildlife Service, why is the position in the NRC 
Staff's response (at 12, 15) incorrect that the latest excusable 
time limit for filing the Petitioners' late-filed intervention 
petition in this materials license amendment action was sometime 
immediately after the issuance of the final biological opinion 
and not six months later? 

13. In its intervention petition, the Petitioners assert 
(at 35) that seeking intervention in January 1999, less than six 
months after the issuance of the July 1998 final biological 
opinion, was reasonable due to the complex issues of fact and law 
involved. Why is this assertion credible in light of Staff 
Exhibit E showing that in October 1998 one of the Petitioners 
filed with the NRC a notice of inten~ to sue fully detailing that 
Petitioner's position in this matter on both the facts and the 
law? 

NRC Staff and Petitioners: 

14. Assuming that the scope of the Commission's April 7, 
1994 notice did not include groundwater remediation and the 
agency subsequently expanded the scope of the materials license 
amendment action to include matters relating to groundwater 
remediation, does the Presiding Officer pursuant to 10 C.F.R. 
Part 2, Subpart L, or any other regulatory provisions, have the 
authority to renotice the licensing action to include groundwater 
remediation matters in light of the agency's subsequent expansion 
of the scope of the licensing action and the length of time 
between the original notice and that subsequent expansion of the 
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scope of the licensing action? Cf., Houston Lighting and Power 
Co. (Allens Creek.Nuclear Generating Station, Unit 1), ALAB-539, 
9 NRC 422 (1979). 

It is so ORDERED. 

Rockville, Maryland 
May 14, 1999 

Presiding Officer 

Thomas S. Moore 
ADMINISTRATIVE JUDGE 
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