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UNITED STATES OF AMERICA
NUCLEAR REGULATORY CONMIMISSION- &'

RULEN

\ fl H Yy
ATOMIC SAFETY AND LICENSING BOARD PANEL
Before Administrative Judges: ° SERVED 0CT 1 3 1904

Peter B. Bloch, Presiding Officer
Thomas D. Murphy, Special Assistant

In the matter of Docket No. 40-8968-ML
HYDRO RESOURCES, INC. Re: Leach Mining
(2929 Coors Road and Milling License
Suite 101
Albuquerque, New Mexico 87120)
ASLBP No. 95-706-01-ML

MEMORANDUM AND ORDER
(Reconsideration of the Schedule for the proceeding)

On September 30, 1998, Intervenors Eastern Navajo Diné Against Uranium Mining
(ENDAUM), Southwest Research and Information Center ( SRIC), and Marilyn and Grace Sam
(collectively: Intervenors) filed a joint motion asking that the Presiding Officer reconsider his
decision requiring Intervenors to file their evidentiary presentations by February 1, 1999, and

asking that the date be extended to August 1, 1999. (Intervenors’ Reconsideration at 1-2).'

'Intervenors (1) claim they cannot meet the February 1, 1999 deadline, (2) present, for
the first time, more detailed information concerning their proposed schedule, and (3) argue that
the Commission’s decision in Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power
Plant, Units 1 and 2), CLI-98-18, 48 NRC __ (September 17, 1998), justifies the relief
requested. See Motion at 1-2, 6-16.
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- On the same date, Intervenors filed a Request for Directed Certification of Bifurcation Order.
(Intervenors’ Bifurcation. )
So-called Bifurcation. Let me first consider Intervenors’ Bifurcation, which contains
a request for certification of an issue to the Commission. I consider this motion to be wholly
without merit. The decision whether to refer a ruling or certify a question to the Commission
. is entirely within the discretion of the Presiding Officer. A ruling should be referred to the
Commission only when a prompt decision is necessary to prevent detriment to the public
interest or unusual delay or expense.” 10 C.F.R. § 2.730 states:
(f) Interlocutory appeals to the Commission. No inter-
locutory appeal may be taken to the Commission from a
ruling of the presiding officer. When in the judgment of the
presiding officer prompt decision is necessary to prevent
detriment to the public interest or unusual delay or expense, the
presiding officer may refer the ruling promptly to the Commis-
sion, and notify the parties either by announcement on the
record or by written notice if the hearing is not in session.*

Thus, § 2.730(f) generally precludes interlocutory appeals but allows referrals to be made to

the Commission as a discretionary matter in only the most compelling circumstances.’

“Hydro Resources, Inc. (HRI) filed an opposition to Intervenors’ Reconsideration on
October 6, 1998 (HRI Reconsideration) and an opposition to Intervenors’ Bifurcation on
October 8, 1998 (HRI Bifurcation). The Staff of the Nuclear Regulatory Commission (Staff)
filed an opposition to Intervenors’ Reconsideration on October 6, 1998 (Staff Reconsideration)
and an opposition to Intervenors’ Bifurcation on October 8, 1998 (Staff Bifurcation).

*Request at 3 (emphasis added).
410 C.F.R. § 2730(f) (emphasis added).

>See e.g. Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units
2 and 3), ALAB-742, 18 NRC 380, 383 n.7 (1983), citing Public Service Co. of New




Intervenors somehow completely ignore the NRC’s general ban on interlocutory appeals.

Moreover, contrary to Intervenors’ assertion, the Presiding Officer may refer the ruling to the
~ Commission if he deems it appropriate, but is not required to do so.°

HRI is correct when; at pp. 1-2 of HRI’s Bifurcation, it summarizes the effect of my
scheduling decision on this case:

ENDAUM and SRIC (jointly, hereinafter "Intervenors") may submit written presenta-
tions with respect to "any aspect of the HRI license concerning operations at Church
Rock Section 8 or with respect to the transportation or treatment of materials extracted
from Section 8," but are precluded from presenting concerns relating to Church Rock
Section 17, Unit 1, or the Crownpoint sections at this time.” Under the Order,

Intervenors may also raise "any issue that challenges the validity of the license issued
to HRIL."®

The purpose for my September 22 Order was to provide a reasonable and efficient way to
proceed with this litigation by taking first those issues that relate either to HRI’s license or to
the first site that it plans to operate. Intervenors have not persuaded me that this way of

proceeding is inefficient. They claim to be prepared to proceed with their entire case now, but

Hampshire (Seabrook Station Units 1 and 2), ALAB-271, 1 NRC 478, 483-86 (1975);
Sequoyah Fuels Corp. and General Atomics (Gore, Oklahoma Site), CLI-94-11, 40 NRC 55,
59 (1994); Sequoyah Fuels Corp. and General Atomics (Gore, Oklahoma Site), CLI-94-12, 40
NRC 64 (1994). '

*See e.g., Public Service Company of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-421, 6 NRC 25, 27 (1977), and, Consolidated Edison Co. of N.Y., Power Authority
of the State of N.Y. (Indian Point, Unit 3), LBP-82-23, 15 NRC 647, 650 (1982). (Recognizing
authority to certify questions to Commission and that authority should be exercised sparingly.)

"Memorandum and Order, Scheduling and Partial Grant of Motion for Bifurcation, at
2-3 (September 22, 1998) (unpublished).

®1d. at 3.




they have not shown why the procedural order is incorrecf in establishing an order in which to
determine the issues in this case.

No decision has yet been made concerning possible delay in determining any of the
issues in this case. At the end of this phase of litigation, I will then determine whether to

proceed immediately with the remainder of the case or to wait until there is greater confidence

~ that HRI will undertake injectibn mining at the other sites.

HRI is also correct when, at pp. 9-10 of HRI’s Bifurcation, it states:

Intervenors misunderstand the September 22 Order. The order in no way
segments the NEPA process, but rather merely sets a logical schedule for reviewing all
of Intervenors’ concerns pertaining to the HRI license, including the environmental
impact statement drafted by NRC. The purpose of the Order is merely to schedule
issues for consideration beginning with those that are presently ripe for review,
particularly activities related to Section 8 and any issues pertinent to the project
generally. -

Scheduling arrangements are not novel and are within the discretion of the
Presiding Officer.” As pointed out by the Presiding Officer in the September 22 Order,
"the absence of rigid scheduling criteria established by statute or regulation suggests that
adjudicatory boards are to decide for themselves under all the circumstances when

°See 10 C.F.R. § 2.1209; see also Public Service Co. of New Hampshire (Seabrook Station,
Units 1 & 2), ALAB-295, 2 NRC 668 (1975); Wisconsin Electric Power Co. (Point Beach
Nuclear Plant, Unit 1), ALAB-719, 17 NRC 387, 391 (1983) (citations omitted); Cleveland
Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 & 2), ALAB-841, 24 NRC 64,
95 (1986). See, also, Staff’s Bifurcation at 6:

As discussed below, however, the decision to conduct this proceeding in phases
is basically a scheduling order, which is a matter of discretion of the presiding officer
and should not be disturbed absent extraordinary circumstances. See Virginia Electric
Power & Co. (North Anna Power Station, Units 1 and 2), ALAB-584, 11 NRC 451,
467 (1980); Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1
and 2), ALAB-841, 24 NRC 64, 95 (1986).



hearings should be held on specific issues."’® The Presiding Officer's scheduling

determinations will not be altered absent a "truly exceptional situation"'! and are

reviewed only for an abuse of discretion.”? Thus, the Presiding Officer’s scheduling

arrangement is not novel but, rather like in every other ASLBP proceeding, merely

organizes sequentially the manner in which matters will be addressed. Surely,

Intervenors realize the impracticality of attempting to address all issues surrounding

HRTI’s license simultaneously. . . .

While considering the matters before me, I have concluded that there is a relationship
: between "bifurcation" or efficient scheduling and the apprdpriateness of deadlines suggested by
Intervenors for their written presentations. Since the subjects Intervenors will cover before
February 1 are limited because of my scheduling order, this should represent a reduced
workload for Intervenors -- although they have not explicitly addressed that question in the
analysis plan they filed in support of their request for a changed filing schedule. In particular,
Intervenors will not have to present any information prior to February 1, 1999 unless it relates
to the invalidity of the entire licénse' or to operations on Church Rock Section 8.

Since Intervenors argue forcefully that "bifurcation"” is improper, they must believe that
the outstanding scheduling order prevents them from presenting a substantial portion of their
case at this time. They have not explained what portion of their case would be deferred in this

way, so they have not demonstrated that all the work they describe as necessary must indeed

be completed before February 1, 1999.

*°Order at 2, citing, Potomac Electric Power Company (Douglas Point Nuclear generating
Station, Units 1 and 2), ALAB-277, 1 NRC 539 (1975).

Public Service Co. of New Hampshire, supra.

12Wisconsin Electric Power Co., supra.




I have examined Int_ervenors’ analysis plan and I find that it does not justify the schedule
they seek. For example, Intervenors "Expert 1" apparently has not done even preliminary work
to determine whether there is a deficiency in HRI’s license amendinent. Intervenor’s
Reconsideration at 10. "Expert 2" is an air emissions expert who has not yet begun reviewing
the license amendment or compiling background rédiation rates.

"Expert 3," Michael G. Wallace, has already begun his work and has outlined an
ambitious program of analysis in cooperation with "other geotechnical experts." It would
appear that he might be abie to expedite his work by consultation with Staff and HRI experts,
who seem to have demonstrated a cooperative spirit and might voluntérily saQe him time in
learning about the hearing record.” I note that Mr. Wallace estimates that his minimum time
requirement is 200 houré but he states that he cannot spend more than eight hours per week so
that it will take 25 weeks. Although the work he outlines may be valuable, the pace is not
acceptable and must be increased either by expanding the weeidy effort or finding other ways
to-work with the othef geotechnical experts (or volun_tee; cleriéal assistance) in order to save -
time. Id. at 11-12. |

"Expert 4" is a geochemist; also estimating a need to work 200 hours at no more than
eight hours per week. The geochemist’s first task is to review and "summarize" all the

geochemical work done to date. Without having first done that, the geochemist is already

3In my experience, the Staff will often contribute to efficiency in handling a case by
cooperating with a party in explaining the basis for its decisions. My brief encounter with HRI
officials persuades me that they may also be inclined to cooperate in this way if they are asked
to do so.
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planning "his/her" own geochemical model of lixiviant reactions and aqﬁifer recovery and will
also cooperate in modeling excursion scenarios. At this time, before completing his review,
the expert does not know whether there are existing models that might make it unnecessary to
develop his own models from scratch.

"Expert 5" is an in situ leach mining expert who has not begun substantial work and
whose relationship to the other experts cannot yet be speciﬁéd. Id. at 13. "Expert 6" is an
economist concerned about cost/benefit featurés of the EIS. This expert will be reviewing
uranium market cqnditions and cost and financial information. The number of hours of analysjs
has not been speciﬁed but the econoﬁlist states that it will be difﬁcuit to complete this §vork by
mid-January. I(i. at 13-14. in addition, Intervenors are sfiu seekiﬂg to hire a risk/assessment
specialist, environmental heqlth specialist/foxicologist, and an emergency response expert. Id.
at 14. It is to be noted that the Hearing Record was designéted on June 11, 1998 and it appears
that only Mr. Wallace has accomﬁlished any substantial review before October 1998.

I find that the amount of work completed to date and the rate of work planned for the

future do not represent diligent pursuit of this case. In addition, I find, at this time, that there

is insufficient precision about what Intervenors will include in their analysis to justify the

extended schedule that is sought. Consequently, I have decided to deny the request for a

further extension of time.

However, I will provide a twenty-one day period, after Intervenors have completed'

required findings, for them to be permitted to present detailed reasons demonstrating that the

present time schedule has unfairly restricted them. At that time, they should demonstrate due




diligence apd should show whsf they believe there are genuine issues of fact, for which relief'
may be granted, that require further analysis. They should indicate the analytical taské they
pian to complete, show in detail why the tasks were npt breviously completed, and provide
completion milestones and propose dates to complete inter;nediate tasks. At that time, I will
determine whether Intervenors have been unfairly prejudiced in presenting their case and I will

determine whether to permit a further extension of time for filing written presentations.

ORDER

For all the foregoing reasons and upon consideration of the entire record in this matter,
it is this 13™ day of October, 1998, ORDERED, that:

1. Eastern Navajo Diné Againsf Uraniuﬁ Mining | (ENDAUM), Soﬁthwest Research
and Information Center ( SRIC), 'Request fdr Directed Certification of Bifurcation Order,
| September 30, 1998, is denied.

2. Eastern N évajo Diné Against Uranium Mining (ENDAUM), Southwest Research and
Information Cf;nter ( SRIC), and Marilyn and Grace Sam J oint Motion for Reconsideration of
Presiding Officer’s Memorandum and Order of September 22, 1»l998, fﬂed Septembef 30, 1998,
is denied, except as ordérednbeloy‘v in paragraph 3. The Order of September 22, 1998 remains
in effect.

3. On or before February 22, 1999, Eastern Navajo Diné Against Uranium Mining

(ENDAUM), Southwest Research and Information Center (SRIC), and Marilyn and Grace Sam



may show cause, pursuant to guidelines established above, why they should have additional

time to file written presentations in this case.

[l _

Peter B.vBioch, Administrative Judge
Presiding Officer

Rockville, Maryland
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