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On November 24, 1998, the NRC published in the Federal Register a notice of 

receipt of an application by Shieldalloy Metallurgical Corporation (SMC) to amend Source 

Material License No. SUA-1507 to allow SMC to relocate slag/soil from one on-site location· 

to another on-site location. The proposed relocation action is more fully described in the 

July 24, 1998 "Environmental Report for the Proposed Action to Relocate Off-site Slag/Soil 

at the Shieldalloy Metallurgical Plant in Cambridge, Ohio." That Environmental Report 

(hereinafter "ER") and the September 14, 1998 Application (hereinafter "Application") to 

Amend the Source Material license are attached to this filing. 

The notice provided that any person whose interest may be affected by this 

proceeding may file a request for a hearing, in accordance with 10 C.F.R. § 2.1205(d)1 within 

thirty days of publication of the notice. 

1 Paragraph (c) of 10 C.F.R. § 2.1205 pertains to noticing Part 50 license 
amendments. 
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By letter dated December 21, 1998, Michael Bruce Gardner, Esq., filed a request 

for a hearing to remedy on behalf of unidentified "clients" to remedy urudentified harms. 

That letter was sent to the Commission's Secretary and served by the Secretary upon the Chief 

Administrative Judge on December 29, 1998. 

In accordance with 10 C.F.R. § 2.1213, the Staff provides this notice of its intent 

to·participate in this proceeding. In addition, as detailed below, the Staff opposes the petition 

to intervene as neither Mr. Gardner nor his unidentified clients have met the requirements for 

leave to intervene in this proceeding under the Commission's rules and precedent. 

BACKGROUND 

The petition by Mr. Gardner is a further step in a long history, a precis of which 

is helpful in understanding the present situation. Property owners and users in the area of 

Cambridge, Ohio, alleged that their soil was contaminated with radioactive material. Cyrus 

Foote Mineral Company (CFMC) excavated soil from the area and stored it on site; which 

is now the Shieldalloy site. Local citizens sued CFMC. Settlement was reached which · 

involved the local residents, the State of Ohio, and the United States District Court for the 

Southern District of Ohio, CA 2:94-CV-1069. It is that soil which was gathered off site but 

which now is located on Shieldalloy's site that is the subject of to requested license 

amendment. Mr. Gardner was formerly associated with counsel for the plaintiffs in the 

federal suit. Although he represented no members of the class of plaintiffs in the federal 

action, he filed papers therein. The Magistrate and the District Court Judge addressed 

Mr. Gardner's role in the soil cleanup and settlement case and found no merit to his role. 

The Magistrate's Report And Recommendation, dated December 5, 1996, and the District 
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Judge's Order dated December 31, 1998, in Strawsburg v. Metallurgic, Inc., USDCSD Ohio, 

Eastern Division, unreported, CA-2:94-CV-1069 are attached hereto for background and 

clarification. Much of this information is also contained in the ER. 

In September 1998, Shieldalloy found itself with a site at Cambridge, Ohio which 

contained two piles of sludge/soil. On September 14, 1998, they applied to the NRC for an 

amendment to their materials license to move soil previously collected off site and stored on 

site to another location on site See Application at 1 and ER at 1 and 4, inter alia. The 

amendment request is very, very narrow and specific. It concerns only moving one pile of 

soil stored on site to another location on site. That is all the proposed amendment requests. 

We now tum our attention to the legal requirements applicable to Mr. Gardner's requests for 

a hearing in this case. 

DISCUSSION OF APPLICABLE LAW 

I. Legal Requirements for Standing and Participation in an NRC Proceeding 

A. Standing 

Pursuant to 10 C.F.R. § 2.1205, interested persons may request a hearing on the 

grant of an amendment to a source or byproduct materials license under the Commission's 

informal hearing procedures set forth in 10 C. F. R. Part 2, Subpart L. A hearing request is 

considered timely if filed within 30 days of the notice of opportunity for hearing. 10 C.F.R. 

§ 2.1205(k). 

It is fundamental that any person who wishes to request a hearing or to intervene in 

a Commission proceeding must demonstrate that he or she has standing to do so. 

Section 189a(l) of the Atomic Energy Act ("AEA"), 42 U.S.C. § 2239(a), provides that: 
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In any proceeding under this Act, for the granting, suspending, revoking, 
or amending of any license . . . , the Commission shall grant a hearing 
upon the request of any person whose interest may be affected by the 
proceeding, and shall admit any such person as a party to such proceeding. 

Id. (emphasis added). 

In addition, pursuant to 10 C.F.R. § 2.1205(e), where a request for hearing is filed 

by any person other than the applicant in connection with a materials licensing action under 

10 C.F.R. Part 2, Subpart L, the request for hearing must describe in detail: 

(1) The interest of the requester in the proceeding; 

(2) How that interest may be affected by the results of the proceeding, 
including the reasons why the requester should be permitted a hearing, 
with particular reference to the factors set out in [ § 2 .1205 (h)]; 

(3) The requester's area of concern about the licensing activity that is the 
subject matter of the proceeding; and 

(4) The circumstances establishing that the request for a hearing is timely 
in accordance with[§ 2.1205(d)]. 

Pursuant to 10 C.F.R. § 2.1205(h), in ruling on any request for hearing filed under 

10 C.F.R. § 2.1205(d), the Presiding Officer is to_ determine "that the specified areas of 

concern are germane to the subject matter of the proceeding and that the petition is timely." 

The rule further provides as follows: 

The presiding officer also shall determine that the requester meets the 
judicial standards for standing and shall consider, among other factors -

(1) The nature of the requester's right under the [AEA] to be made 
a party to the proceeding; 

(2) The nature and extent of the requester's property, financial, or 
other interest in the proceeding; and 

(3) The possible effect of any order that may be entered in the 
proceeding upon the requester's interest. 
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In order to determine whether a petitioner has met these standards and is entitled to 

a hearing as a matter of right under Section 189a of the Act, the Commission applies 

contemporaneous judicial concepts of standing. See, e.g., Sacramento Municipal Utility 

District (Rancho Seco Nuclear Generating Station), CLl-92-2, 35 NRC 47, 56 (1992), review 

denied sub nom. Environmental & Resources Conservation Organization v. NRC, 996 F .2d 

1224 (9th Cir. 1993); Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), 

CLI-83-25, 18 NRC 327, 332 (1983); Envirocare of Utah, Inc. (Byproduct Material Waste 

Disposal License), LBP-92-8, 35 NRC 167, 172 (1992). 

The United States Supreme Court has stated that the "irreducible constitutional'' 

minimum" requirements for standing are that the litigant suffer an "injury-in-fact" which is 

"concrete and particularized and ... actual or imminent, not conjectural or hypothetical," that 

there is a causal connection between the alleged injury and the action complained of, and that 

the injury will be redressed by a favorable decision. Bennett v. Spear, 520 U.S. __ , 

117 S. Ct. 1154, 1163 (1997).2 See also Lujan v. Defenders of Wildlife, 504 U.S. 555, 

112 S. Ct. 2130, (1991). In addition to this constitutional aspect of standing, there are 

"prudential" (i.e., judidally self-imposed) standing requirements, one of which is that the 

litigant's asserted interests must arguably fall within the "zone of interests" of the governing 

2 In other words, the petitioner must establish (a) that he personally has suffered or 
will suffer a "distinct and palpable" harm that constitutes injury in fact; (b) that the injury can 
fairly be traced to the challenged action; and (c) that the injury is likely to be redressed by 
a favorable decision in the proceeding. Dellums v. NRC, 863 F.2d 968, 971 (D.C. Cir. 
1988); Vogtle, supra, 38 NRC at 32; Babcock and Wilcox, supra, LBP-93-4, 37 NRC at 81; 
Envirocare, supra, 35 NRC at 173. An alleged injury could be redressed in a licensing 
proceeding since a presiding officer has the power to approve, deny or condition any licensing 
action that comes under his or her jurisdiction. See e.g., Sequoyah Fuels Corp. LBP-96-12, 
43 NRC 290, 206 (1996). . 
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law. See Bennett, 117 S. Ct. at 1167. See also Port of Astoria v. Hodel, 595 F. 2d 467, 474 

(9th Cir. 1979). 

The Commission applies constitutional and prudential aspects of the standing 

doctrine. See, e.g., International Uranium, CLI-98-23, 48 NRC _, slip. op. at 3-8 

(November 24, 1998) (economic harm unrelated to potential radiological or environmental 

effects is not sufficient for "injury-in-fact" and "zone-of-interests" tests)3
; Georgia Power Co. 

(Vogtle Electric Generating Plant, Units 1and2), CLI-93-16, 38 NRC 25, 32 (1993) (to show 

an interest in the proceeding sufficient to establish standing, a petitioner must show that the 

proposed action will cause "injury in fact" to·its interest and that its interest is arguably within 

the "zone of interests" protected by the statutes governing the proceeding); Public Service Co. 

of New Hampshire (Seabrook Station, Unit 1), CLI-91-14, 34 NRC 261, 266 (1991) (citing 

Three Mile Island, supra, 18 NRC at 332). 

A generalized grievance concerning enforcement of regulatory requirements is not 

sufficient for particularizing a harm to support standing. See Metropolitan Edison Co. (Three 

Mile Island Nuclear Station, Unit 1), CLI-81-25, 18 NRC 327,333 (1983), citing, 

Transuclear Inc., CLI-77-24, 6 NRC 525, 531 (1977) (a "generalized grievance" shared in 

3 Purely economic interests (i.e., interests not related to harm stemming from adverse 
environmental impacts of a proposed action) are not within the zone of interest protected by 
the AEA or the NEPA and are not sufficient to confer standing. International Uranium (USA) 
Corp., CLI-98-23, supra at 3-8; Quivira Mining Co., CLl-98-11, 48 NRC 1, 8-10 (1998). 
See also Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), 
CLl-92-2, 35 NRC 47, 56 (1992); Public Service Co. of New Hampshire (Seabrook Station, 
Unit 2), CLI-84-6, 19 NRC 975, 978 (1984); Philadelphia Electric Co. (Limerick Generating 
Station, Units 1 and 2), ALAB-789, 20 NRC 1443, 1447 (1984). Accord Churchill Truck 
Lines, Inc. v. United States, 533 F. 2d 411, 416 (8th Cir. 1976) (NEPA not designed to 
prevent loss of profits); Sabine River Authority v. U.S. Department of Interior, 951F.2d669, 
674 (5th Cir.), cert. denied, 506 U.S. 823, 113 S. Ct. 75, (1992) (geographic nexus to the 
project required). 
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substantially equal measure by all or a large class of citizens will not result in distinct and 

palpable harm to support standing). Such interests would be indistinguishable from those of 

general concerns about the integrity of NRC actions. 

Requirements for standing have been applied to requests for hearing in numerous 

informal Commission proceedings held under Subpart L. See, e.g., Sequoyah Fuels Corp. 

(Gore, Oklahoma Site Decontamination and Decommissioning Funding), LBP-94-5, 39 NRC 

54, 66-67 (1994); Babcock and Wilcox Co. (Pennsylvania Nuclear Services Operations, Parks 

Township, Pennsylvania), LBP-94-4, 39 NRC 47, 49 (1994); Babcock and Wilcox (Apollo, 

Pennsylvania Fuel Fabrication Facility), LBP-93-4, 37 NRC 72, 80-81 (1993); Umetco 

Minerals Corp. (Source Materials License No. SUA-1358), LBP-92-20, 36 NRC 112, 115 

(1992); Sequoyah Fuels Corp. (Source Material License No. SUB-1010), LBP-91-5, 33 NRC 

163, 164-65 (1991); Northern States Power Co. (Pathfinder Atomic Plant), LBP-89-30, 

30 NRC 311, 312-13 (1989). 

A petitioner must have a "real stake" in the outcome of the proceeding to establish. 

injury-in-fact for standing. Houston Lighting and Power Co. (South Texas Project, Units 1 

and 2), LBP-79-10, 9 NRC 439, 447-48, aff'd, ALAB-549, 9 NRC .644 (1979). While the 

petitioner's stake need not be a "substantial" one, it must be "actual," "direct" or 11 genuine. 11 

Id. at 448. A mere academic interest in the outcome of a proceeding ·or an interest in the 

litigation is insufficient to confer standing; the requester must allege some injury that will 

occur as a result of the action taken. Puget Sound Power and Light Co. (Skagit/Hanford 

Nuclear Power Project, Units 1 and 2), LBP-82-74, 16 NRC 981, 983 (1982), citing Allied 

General Nuclear Services (Barnwell Fuel Receiving and Storage Station), ALAB-328, 3 NRC 



- 8 -

420, 422 (1976); Id. LBP-82-26, 15 NRC 742, 743 (1982). Similarly, an abstract, 

hypothetical injury is insufficient to establish standing to intervene. Ohio Edison Co. (Perry 

Nuclear Power Plant, Unit 1), LBP-91-38, 34 NRC 229, 252 (1991), aff'd in part on other 

grounds, CLI-92-tl, 36 NRC 47 (1992). 

A person may obtain a hearing or intervene as of right on his own behalf but not on 

behalf of other persons whom he bas not been authorized to represent. See, e.g., Florida 

Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1and2), CLI-89-21, 30 NRC 325, 

329 (1989) (individual could not represent plant workers without their express authorization); 

Tennessee Valley Authority .(Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC · 

1418, 1421 (1977) (mother could not represent son attending university unless he is a minor 

or under legal disability); Combustion Engineering, Inc. (Hematite Fuel Fabrication Facility), 

LBP-89-23, 30 NRC 140, 145 (1989) (legislator lacks standing to intervene on behalf of his 

constituents). 

An organization may meet the injury-in-fact test either (1) by showing an effect upon 

its organizational interests, or (2) by showing that at least one of its members would suffer 

injury as a result of the challenged action, sufficient to confer upon it "derivative" or 

"representational" standing. Houston Lighting & Power Co. (South Texas Project, Units 1 

and 2), ALAB-549, 9 NRC 644, 646-47 (1979), aff'g LBP-79-10, 9 NRC 439, 447-48 

(1979). An organization seeking to intervene in its own right must demonstrate a palpable 

injury in fact to its organizational interests that is within the zone of interests protected by the 

AEA or NEPA. Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 

3 and 4), ALAB-952, 33 NRC 521, 528-30 1991). Where the organization relies upon the 
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interests of its members to confer standing upon it, the organization must show th~t at least 

one member (with standing in an individual. capacity) has authorized the organization to 

represent his or her interests in the proceeding. Id; Houston Lighting and Power Co. (Allens 

Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377, 393-94, 396 (1979); 

Babcock and Wilcox Co., supra, LBP-94-4, 39 NRC at 50. Finally, an individual who files 

a request for hearing on behalf of an organization must show that he or she has been. expressly 

. authorized by the organization to represent its interests in the proceeding. Detroit Edison Co. 

(Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-37, 8 NRC 575, 583 (1978); see also 

Georgia Power Co. (Vogtle Electric Generating Plant, Units land 2), LBP-90-29, 32 NRC '· 

89, 92 (1990). 4
. 

The question of whether proximity to a nuclear facility (or a site at which the 

possession of nuclear materials is authorized) is sufficient to confer standing upon an 

individual or entity has been addressed in numerous Commission decisions. While residence 

within 50 miles of a nuclear power reactor often has been sufficient to confer standing in 

construction permit or operating license proceedings, such distance may not necessarily confer 

standing in other types of proceedings. In reactor license amendment proceedings and 

materials license proceedings, a petitioner must demonstrate that the risk of injury resulting 

from the contemplated action extends sufficiently far from the facility so as to have the 

potential to affect his interests. 5 In adopting Subpart L, the Commission rejected a 50-mile 

4 It has also been held that the alleged injury-in-fact to the member must fall within 
the purposes of the organization. Curators of the University of Missouri (I'RUMP-S Project), 
LBP-90-18, 31 NRC 559, 565 (1990). 

5 See, e.g., Boston Edison Co. (Pilgrim Nuclear Power Station), LBP-85-24, 22 NRC 
(continued ... ) 
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geographic proximity rule for materials licensing and rejected a presumption that persons who 

reside and work outside a five-mile radius of a site would not have standing. The 

Commission stated, "[t]he standing of a petitioner in each case should be determined based 

upon the circumstances of that case as they relate to the factors set forth in [10 C.F.R. 

§ 2.1205(g)]." Statement of Consideration, "Informal Hearing Procedures for Materials 

Licensing Adjudications," 54 Fed. Reg. 8269 (Feb. 28, 1989); see also, id., Proposed Rule, 

52 Fed. Reg. 20089, 20090 (May 29, 1987). 

In cases without obvious offsite implications, a petitioner must allege some specific 

"injury in fact" will result from the action taken. Florida Power & Light Co. (St. Lucie 

Nuclear Power Plant, Units 1 and 2, CLI-89-21, 30 NRC 325, 329-30 (1980). Petitioners 

need not set forth all of their concerns until they have been given access to a hearing file. 

Babcock & Wilcox, LBP-94-4, 39 NRC 47, 52 (1994). 

B. Areas of Concern 

5
( ••• continued) 

97, 99 (1985), aff'd on other grounds, ALAB-816, 22 NRC 461 (1985) (risk of injury from 
proposed spent fuel pool expansion was not demonstrated where petitioner resided 43 miles 
from the facility); c.f Sequoyah Fuels Corp., supra, LBP-94-5, 39 NRC at 67-91 (residence 
adjacent to contaminated fuel fabrication facility might not be sufficient to confer standing if 
the proposed action has no potential to affect the requester's interests); Babcock and Wikox 
Co., supra, LBP-94-4, 39 NRC at 51-52 (standing and injury-in-fact can be inferred in some 
cases by proximity to the site, but a greater demonstration of injury may be required where 
the activity has no obvious offsite implications); Babcock and Wilcox, supra, LBP-93-4, 37 
NRC at 83-84 and n.28 (petitioners' residences within one-eighth of a mile to approximately 
two miles from a fuel fabrication facility were insufficient to confer standing in a 
decommissioning proceeding, absent "some evidence of a causal link between the distance 
they reside from the facility and injury to their legitimate interests"); see also, Northern States 
Power Co. (Pathfinder Atomic Plant), LBP-90-3, 31 NRC 40, 44-45 (1990) (person who 
regularly commutes past the entrance to a nuclear facility once or twice a week possessed the 
requisite interest for standing). 
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Pursuant to 10 C.F.R. § 2.1205(h), areas of concern identified by a petitioner must 

be "german5! to the subject matter of the proceeding." States and municipalities seeking to 

participate under 10 C.F.R. § 2.121l(b) similarly "must state with reasonable specificity 

[their] areas of concern about the licensing action that is the subject matter of the request. 

10 C.F.R. § 2.1211(b). 

The threshold showing at the intervention stage of a Subpart L proceeding is low, 

but must be specific enough to allow the presiding officer to ascertain whether or not the 

matter sought to be litigated is relevant to the subject matter of the proceeding. Sequoyah 

. Fuels Corp., LBP-94-39, 40 NRC 314, 316 (1994); "Informal Hearing, -Procedures for 

Materials Licensing Adjudication, 54 Fed Reg. 8269, 8273 (February 28, 1989) (inequitable 

to require intervenor to file written presentations setting forth all of its concerns without 

access to the hearing file). 6 Only those concerns which fall within the scope of the proposed 

action set forth in the Federal Register notice of opportunity for hearing may be admitted for 

hearing. See e.g., Commonwealth Edison Co.(Zion Station, Units 1 and 2), ALAB-616, 12 

NRC 419, 426 (1980). 7 

6 Pursuant to 10 C.F.R. § 2.1233(c), after a hearing is granted and the hearing file is 
made available in accordance with § 2 .1231, written presentations by intervenors must 
describe in detail any deficiency or omission in the license application, why any particular 
portion is deficient or why the omission is material, and what relief is sought. 

7 In Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 3), 
ALAB-216, 8 AEC 13, 20-21 (1974), it was held that a contention must be rejected where: 

(1) it constitutes an attack on applicable statutory requirements; 

(2) it challenges the basic structure of the Commission's regulatory process or is an 
attack on the regulations; 

(continued ... ) 
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When proffering concerns to be admitted in a proceeding, an intervention petitioner 

may rely on Staff guidance to allege that an application is deficient, but guidance cannot 

prescribe requirements. See Louisiana Energy Services, L.P. (Claiborne Enrichment Center), 

LBP-95-41, 34 NRC 332, 338-39, 347, 354 (1991); Curators of University of Missouri, 

CLI-95-1, 41 NRC 71, 98, 100 (1995). In addition, because licensing boards and presiding 

officers have no authority to direct the Staff in the performance of its safety reviews, Carolina 

Power & Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and 4), CLI-80-12, 

11 NRC 514, 516 (1980); Recoil International Corp. (Rocketdyne Division), ALAB-925, 

30 NRC 709, 721-11 (1989), aff'd, CLI-90-5, 31 NRC 337 (1980), and the applicant/licensee 

has the burden of proof in this proceeding, the adequacy of the Staff's review is not 

determinative of whether an action should be approved. Curators of the University of 

Missouri, CLI-95-1, 41 NRC at 121. 

SCOPE OF THE PROPOSED LICENSE AMENDMENT ACTION 

Shieldalloy requests an amendment to permit it to move approximately 2,540 metric 

tons of slag/soil (ER at 5), 2294 cubic meters (ER at 8) some 156.25 meters (ER at 4 

w/scale) from the East Slag Pile to the West Slag Pile, both of which piles are presently 

located on site (ER at 4). The contemplated action does not concern soil/slag presently 

7 
( ... continued) 

(3) is nothing more than a generalization regarding the petitioner's view of what 
applicable policies ought to be; 

(4) it seeks to raise an issue which is not proper for adjudication in the proceeding or 
does not apply to the facility in question; or 

(5) it seeks to raise an issue which is not concrete or litigable. 

A merits determination is not required at the pleading stage. Id. at 20. 
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located off site. It does not concern off site disbursement of radioactive material from the 

operation of the facility. It is a very narrow and specific license amendment request. 

THE PETITION TO INTERVENE 

The petition totally fails to comply with the Commission's requirements set forth in 

10 CPR § 2.1205 (e), supra at 4, in that no person is identified as having an interest that 

could potentially be adversely affected by moving slag/soil from one location on site to 

another location on site . 

The petition alleges that unknown persons participated off-site disbursement of 

radioactive slag.(Petition at 1,, No. 2). The contemplated licensing action is unrelated to the· 

petition's allegation of interest - i.e., present or past distribution of radio active slag off-site. 

The petition asserts that unknown "clients" know of off site radioactive slag. 

Petition at 1. No person is identified. No location for this "radioactive slag" is identified. 

What interest is or would be harmed by this slag is not specified. The licensing action 

requested does not concern off-site slag. 

No concern expressed in Mr. Gardner's letter is or could be germane to the 

amendment request, supra at 5. The letter-petition does not addresses the subject matter of 

the Shieldalloy request for a license amendment. 

The petition states that unnamed persons possess off site radioactive slag. These 

persons are not identified. Their location is not identified. Their. "injury in fact" is not 

identified. Possession of slag off site is unrelated to the license amendment request. 
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The petition asserts a violation of Ohio law. This is a matter for the State of Ohio 

and further, there is no specification by counsel as to how the movement of slag from one 

place on site to another place on site violates Ohio law- or any other law. 

- The petition asserts on page 3: "Increased costs for proper disposal of off-site 

radioactive slag unaccounted for in the license amendment." This by its own terms does not 

relate to the contemplated licensing amendment request, and thus cannot confer standing to 

intervene. There are other problems with this assertion. 

An intervenor, must suffer an "injury in fact" 'Yhich is "concrete. . . not 

conjectural. . . . " Bennett v. Spear, supra at s~ Here, the petition pleads an unknown 

person or persons suffering unknown injuries from causes not related to the requested action. 

This is the antithesis of standing to intervene. 

In addition to the foregoing, Mr. Gardner must also demonstrate that he is 

authorized to bring the petition on behalf of the prospective intervenor, Turkey Point, supra 

at 9 and cases following. There is no such demonstration by Mr. Gardner. 

The petitioner must also demonstrate that the risk of injury extends geographically 

. so as to affect his interest, supra at 10, footnote 8. Here not only is the risk not identified but 

the location of the unknown persons who are alleged to be at risk is unknown, and the relation 

of that unknown person's risk to the proposed license amendment is also unknow~. 

In summary, no concern protected by the AEA has been identified in Mr. Gardner's 

letter-petition with respect to the movement of soil from on location on site to another location 

on site, and no injury in fact which could result to a person by the movement of soil on site 
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has been identified. Absent such a demonstration of a real concern and a real resulting harm, 

the petition must be denied. 

CONCLUSION 

What is before the Presiding Officer is . a petition by an attorney representing 

unknown persons, whose unknown interests may be adversely affected by unknown causes not 

related to the action requested in the license amendment. The petition fails to identify any 

single person who has an identifiable interest that may be adversely affected by moving slag 

from one place on the site to another place on the site. Therefore, the petitioners must be 

denied intervention status. 

Dated at Rockville, Maryland 
this 11th day of January 1999 

Respectfully Submitted 

~~~ 
Charles A. Barth 
Attorney for the NRC Staff 
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SHIELDALLOY METALLURGICAL CORPORATION 

September 14, 1998 

Mr. John W. N. Hickey, Chief 
Low-Level Waste and Decommissioning Projects Branch 
Division of Waste Management 
Office of Nuclear Material Safety and Safeguards 
United States Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 

RE: Application to Amend Source Material License_SMB-1507 

Dear Mr. Hickey: 

WEST BOULEVARD 
P.O. BOX 768 
NEWFIELD, NJ 08344 

TELEPHONE (609) 692-4200 

Shieldalloy Metallurgical Corporation (SMC) requests an amendment to Source Material License No. 
SMB-1507 to allow for the receipt and placement of off-site slag/soil from the temporary staging area 
onsite to the West Slag Pile as described in the enclosed E~'VIRONMENTAt .REPORT For the 
Proposed Action to Relocate Off-site Slag/Soil at the Shieldalloy Metailurgical Corporation Plant in 
Cain bridge, Ohio prepared for Cyprus Foote Mineral Company by Auxier & Associates. Inc. This 
license amendment has been discussed with the NRC and OEP A/ODH during meetings at NRC on 
March 27, 1998 and at OEPA on April 30, 1998. 

In accordance with the Memorandum of Understanding Settlement agreed to by Cyprus Foote and class 
member residents of Guernsey County, Ohio (USDC 1996) and the Administrative Order issued by the 
Ohio Department of Health (OOH 1997), slag from a number of residential properties in the Guernsey 
County area has been removed and temporarily staged at the Shieldalloy Metalln.rgical Corporation 
(SMC) ~ility. As discussed in the Pennanent Injunction Consent Order (PICO) between SMC and the 
State of Ohlo in addition to the Draft Environmental Imp~t Statement (DEIS) Decommissioning of the 
Shieldalloy Metallurgical Corporation Cambridge, Ohio, Facility (Docket No. 040-8948 License No. 
SMB-1507, USNRC July 1996), the slag staged onsite is proposed to be added to the West Slag Pile 
prior to further decommissioning activities. This offsite slag/soil addition will be placed in a manner that 
ensures a separable and retrievable condition until the Final Environmental Impact Statement and 
Decommissioning Plan are approved. 

This requested action is consistent with the alternatives evaluated in the Rl!FS, DEIS and Decision 
Document prepared for the SMC site. As noted in the draft Major Actions and Decisions 
Decommissioning of Shieldalloy Cambridge. Ohio Facility list, resulting from the March 27, 1998 



Mr. John W. N. Hickey, Chief 
Page 2 
September 14, 1998. 

meeting with NRC, this license amendment is not on the critical path for decommissioning. and does not 
influence major decisions. but has been required for completeness in the process. Rather than delay the 
license amendment until submission of the decommissioning license amendment, the transfer is 
requested now to make progress toward decommissioning and prepare for other remediation activities at 
the site . 

. Please contact me at 609-692-4200 extension 230 ifyou have any questions. 

Sincerely, 

James P. Valenti 

Radiation Safety Officer 

cc: Anthonv R. Zecca 
Thoma5 A. Matthews 
Eric L. Schondorf, Esq.-Met.allurg 
David Berz-Weil, Gotshal & Manges 
Carol D. Berger-IEM 
Walt Shields-Exponent 
Patrick Lee-Cyprus Foote 
Don Patterson-Beveridge & Diamond 
John Frazier-Au."<ier & Associates 
Olen Ackman-OEPA 
James Webb·ODH 
John House-USNRC-Region III 
James Kennedy-USNRC 
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1.0 INTRODUCTION 

This environmental report has been prepared to support a proposed action to relocate slag/~il 

from off-site locations from the staging area to the west slag pile at the Shieidalloy ~letallurgical 

Corporation (SMC) plant in Cambridge, Ohio. This report addresses the requirements stipulated 

in Title 10 Code of Federal Regulations Part 51(10CFR51), at §51.45, to describe the proposed 

action, the environment affected by the action, and the pwpose of the action. 

The SMC plant is an operating ferroalloy production facility that opened in 1953 (Figure 1 ). The 

plant was owned and operated by Foote Mineral Company (FMC) until its sale to SMC in 1987. 

Cyprus Minerals Company plirchased FMC from FMC's parent company, Newmont Mining 

Corporation, in 1988, one year after Ne\VIJlont had sold the Cambridge plant to SMC. Following 

e sale of FMC to Cyprus Minerals Company, FMC's name was changed to Cyprus Foote Mineral 

Company ("Cyprus Foote"). 

All of the alloy production processes conducted at the Cambridge plant resulted in the production of 

slag. The U.S. Nuclear Regulatory Commission (NRC) issued a license (Number S:MB-1507) to 

the operators of the Cambridge plant to possess source material contained in some of the raw 

materials from which vanadium was extracted. Based on production process information, some of 

the slag produced at the Cambridge plant contained low levels of naturally occurring radioactivity 

from the alloy feed materials. Some of the slag from the plant apparently was sold or given away 

or off-site use as fill material, primarily in the 1980s. 

A 1994 study by the NRC concluded that the slag from the Cambridge plant does not pose an 

immediate health and safety risk to residents because of its physical nature and the low levels of 

radiation involved (NRC 1994). In December 1996, the United States District Court (USDC) for 

the Southern District of Ohio issued its approval of the Memorandum of Understanding of 

Settlement agreed to by Cyprus Foote and class member residents of Guernsey County, Ohio 

(USDC 1996). The settlement resolved a class action lawsuit that had been filed on behalf of 

residents who owned or lived on property alleged to contain slag produced at the Cambridge 

plililt. 

Pursuant to the settlement agreement, Cyprus Foote excavated and removed slag from a number 

of residential properties in the Guernsey County, Ohio area during the summer of 1997. This 

w& conducted in accordance with an Administrative Order, issued by the Ohio Department of 

Health (OOH) in July 1997 (ODH 1997). The excavated material includes slag and a significant 
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amount of native soil, in which the slag had become mixed over time. The excavated slag/soil 

mixture was placed in containers (roll-off boxes) at a temporary staging area at the SMC 

Cambridge facility. The locations of the west slag pile and the staging area are shown in Figure 

2. The physical and radiological characteristics of the slag/soil material are described in Section 

3.0. 

Because the current status of the slag/soil material in roll-off boxes is temporary, Cyprus Foote 

seeks to transfer possession of the slag/soil to SMC for its removal from the roll-off boxes and 

relocation to the west slag pile. The action to return off-site slag to the Cambridge plant, with 

subsequent stabilization and disposal of the material on the west slag pile, has been addressed in 

detail in the "Draft Environmental Impact Statement [DEIS] Decoinmissioning of the 

Shieldalloy Metallurgical Corporation Cambridge, Ohio Facility" (NRC 1996). The slag/soil 

mixture temporarily stored in the roll-off boxes represents one-half of one percent (0.5%), by 

mass, of the material already stored in the west slag pile. & discussed in Section 3.0, 

concentrations of radioactive material in the slag/soil mixture in the roll-off boxes are 

comparable to the concentr~tions of the radioaetive material in the west slag pile. The amount of 

slag/soil material involved in this requested action is limited and the duration of implementation 

of the action is very short. It has been determined that there will be no adverse effects on 

workers and the public during implementation of the proposed action. Potential impacts on the 

public following the requested action will also be· negligible prior to the final remedy selected for 

the site, including the west slag pile. 

e slag/soil from off-site locations will be relocated to the west slag pile in a manner that the 

slag/soil will be separable and retrievable from the west slag pile. The ongoing monitoring 

activities for the west slag pile will address the relatively small amounts of slag/soil relocated 

from the roll-off boxes during the period prior to a final decision on the disposal of the off-site 

slag. 
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2.0 PROPOSED ACTION 

The proposed action is to amend SMC's NRC license to allow relocation of approximately 2,800 

tons of off-site slag/soil from the staging area to the west slag pile at the Cambridge plant. As 

noted in Section 1.0, the action to return off-site slag to the Cambridge has been addressed in 
detail in the DEIS (NRC 1996). The slag/soil will be placed in a manner that ensures that it will 

be separable and retrievable from the west slag pile pending a final decision on the disposal of 

the off-site slag/soil. The area to be covered with the slag/soil from off-site locations will be less 

than 1. 7 acres (0. 7 ha), consistent with the DEIS (NRC 1996). Further details of the proposed 

action will be presented in an implementation work plan to be prepared after approval of the 

proposed action. 

'he final disposition of off-site slag/soil will be addressed as part of the FEIS for 

decommissioning of the SMC plant The proposed action is an interim action to transfer the 

slag/soil material from the roll-off boxes, pending the issuance of the FEIS. The action also 

entails transfer of possession of the material to SMC. 

SMC holds an NRC license (Number SMB-1507) for the possession of source material at its 

Cambridge plant. The source material is a contaminant in slag from previous alloy furnace 

operations and has been stored in the east slag pile. Approximately 600,000 tons of slag from 

other operations at the SMC plant are stored in the west slag pile. The alternatives for long..:tenn 

disposition of the material in the west and east slag piles are currenily under NRC review. This 

oposed action addresses only the short-term management of approximately 2,800 tons of 

slag/soil that were removed from off-site residential properties in the Cambridge, Ohio area, and 

returned to the SMC facility in the summer of 1997. 

Slag/soil from off-site areas is currently stored in 200 metal containers (roll-off boxes) in a 

staging area less than 100 meters from the west slag pile. The boxes are covered with tarpaulins 

that are held in place with elastic cords. The current status. of this slag/soil material staging is 

suitable only for the very short-term. 

Implementation of this action will serve several purposes, including: 

l. Conso!ida:e L1e slag into a common area, thereby reducing the extent and costs of 
inspection and monitoring of stored slag/soil. 

2. Return the area currently leased for staging of the roll-off boxes to SMC in 
preparation for site dec?mmissioning. 
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3. Eliminate the current costs associated with leasing and maintaining the roll-off boxes 
and their covers. 

Under the proposed action, the slag/soil would be removed from the roll-off boxes and relocated 

to the existing west slag pile until a final decision on the disposition of this material. The 

proposed location for placement of the slag/soil is shown in Figure 2. The estimated surface area 

that will be covered with the slag/soil is less than 1,000 square meters with a maximum height of 

approximately six (6) meters. The existi~g monitoring activ_ities for the west slag pile will be . 

sufficient to monitor the small .amount of additional material (slag/soil from off-site properties). 

Radiation doses have been calculated for a hypothetical maximum exposed individual following 

relocation of the slag/soil material to the west slag pile and prior to final remediation of the 

ambridge plant. The hypothetical receptor is a maintenance worker who is on top of the 

slag/soil for one (1) hour each week for 50 weeks each year. Assumed exposure pathways are 

incidental ingestion of slag/soil, inhalation of resuspended particulates, and external exposure. 

The radiation dose for this scenario is less than one (1) millirem (mrem) per. year. Other 

potential receptors on-site and off-site would be much less _than this annual dose. 

Radiation exp0sures of workers who remediated the off-site properties and transported the 

slag/soil to the staging area were monitored as part of the off-site remediation project. The 

radiation doses received by these workers during the several weeks of the off-site remediation 

project were immeasurably small. The estimated duration of the project to relocate the slag/soil 

om the roll-off boxes in the staging area to the west slag pile is much less than the duration of 

e off-site remediation project. Therefore, the potential doses that workers may receive during 

the proposed relocation of the slag/soil to the west sl.ag pile will be negligible. · 

SMC has been prep~g to decommission the Cambridge ·plant and terminate its NRC license. 

To complete the decommissioning of the site, SMC has requested that NRC approve its plan for 

on-site stabilization and disposal of radioactive waste in the slag piles. In the June 1996 DEIS, 

. the NRC has proposed to stabilize, cap, and grade the slag piles, on site (NRC 1996). The multi­

layer cap would be designed to provide long-term protection against wind and water erosion, to 
minimize the potential for groundwater contamination, and to reduce the radiation dose to an 

individual who gains access to the pile. As an alternative, the ~'"RC has proposed to add the off­

site slag/soil to the west slag pile before it is capped. Other alternatives for the ultimate 

disposition of slag, including disposal at off-site locations, have been addressed in the DEIS. 
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Relocation of the slag/soil from the roll~ffboxes to the west slag pile will eliminate unnecessary 
expenditures of funds that could be applied toward site remediation. Assembly of materials to be 

addressed during final site remediation into a common location will also consolidate monitoring 

and maintenance efforts. 

The NRC evaluated proposed remediation actions for the Cambridge facility and reported their 

results in the DEIS (NRC 1996). Iii the DEIS, the NRC descnoed in detail the environment 

potentially affected by the proposed action and the potential impacts, if any, that would be 

produced by implementation of the proposed action. The NRC found that the cumulative 

impacts of the remediation alternatives, including the return and disposal of off-site slag/soil, 

·prior to fmal remediation are "so small that they could not reasonably eontribute tO any 

important effects on human health in a cumulative sense" (NRC 1996). 
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3.0 :MATERIAL DESCRIPTION 

3.1 PHYSICAL DESCRIPTION 

Material excavated from off-site areas in 1997 consists of a combination of slag interspersed 

with considerable amounts of native soil. The slag component occurs in a variety of sizes much 

larger than respirable particles and as large as gravel- or rock-sized stones. Slag is known to be 

extremely hard, frequently exhibiting distinctive coloration; it can be most easily identified by a 

porous texture evident on gravel- and rock-sized pieces. Leach testing of slag perfonned as part 

of the RIJFS for the Shieldalloy facility has shown that the slag is relatively insoluble. 

During remediation of off-site properties, slag was found to be embedded within the soil. As a 

consequence, native soil comprised a significant part of the material excavated from off-site 

. properties. The native soil is typical for surface soil from the Cambridge area, with small 

amounts of organic matter and concrete and other aggregates that were present at the off-site 

remediation areas. This slag/soil material is currently located at the Cambridge plant in 

containers in the staging area leased by Cyprus Foote for this purpose. The location of the 

. staging area is shown on Figure 2. 

The mass of slag/soil material was determined from measurements made during excavation 

activities. Each container was weighed before and after slag/soil was placed inside, and the ne.t 

mass of slag/soil was calculated. Table l presents the mass inventory of excavated slag/soil in 

the staging area separately for each off-site area. The number of roll-off boxes that contain 

slag/soil from each off-site area is also included in Table l. The total net mass of the material is 

approximately 2,800 tons. 

In addition, the total volume of the material was estimated by two different methods. First, the 

total volume was calculated from the net mass of material using an assumed material density and 
an estimated property-specific bulking factor to account for the increase in volume introduced by 

the excavation process. Alternatively, the total volume was estimated using the total number of 

roll-off boxes, the capacity of each box, and an estimated fill level per box. Table 2 presents the 

volume of material estimated by both methods. The total volume of the material is estimated to 

be approximately 3,000 cubic yards (yd~). 
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3.2 RADIOLOGICAL DESCRIPTION 

Prior to excavation activities at each off-site location, samples were collected and analyzed for 

their radionuclide content. Table 3 presents the list of radiological parameters analyzed for·each 

sample. The samples were analyzed by alpha particle sp.ectrometry for thorium isotopes 

(thorium-228, thorium-230, and thorium-232) and by gamma-ray spectrometry. 

The radionuclide activities in picocuries (pCi) of slag/soil from each off-site area, the total 

activity (curies [Ci]) of each radionuclide, and the .average concentration of radionuclides (pCi/g) 

in the slag/soil are presented in Table 4. These values were calculated from the re5ults of 

analyses of samples from the.individual off-site areas and the mass of material excavated from 

each off-site area. The individual sample analytical results for each off-site area are tabulated in 

Attachment 1. The data presented in Attachment 1 illustrates the wide variations of radionuclide 

ncentrations in the biased samples from the remediated areas. Radionuclide concentrations for 

some of the properties were not significantly above natural background concentrations and were 

below the concentration limits ordinarily required for site remediation. 

Analytical results are presented in units of pCi/g, as reported by the analytical laboratory. The 

tabulation also includes the mass of material excavated from each off-site area and the average 

concentration of each radionuclide calculated from the samples from each property. The data · 

presented in Attachment 1 were obtained during from the sampling and analysis programs of 

Phases I, Il, and III of the off-site property characterization program (WC 1995a; WC I 99Sb; 

A&A 1997) and from the sampling performed dunng ihe ORISE scoping survey (ORISE 1994). 

erage concentrations presented in Table 4 incorporate the total mass of the off-site material 

and estimated·area-specific dilution factors. The area-specific dilution factors are estimates 

based on field observations during excavation activities at each off-site area, and account for 

incidental dilution by soil, containing natural radionuclide concentrations, that was excavated 

along with the slag. 

Natural background radionuclide concentrations are presented in Table 4 and may be subtracted 

from the gross radionuclide concentrations to yield the net radionuclide concentrations in the · 

collective off-site material (see Table 4). Natural background concentrations listed in Table 4 · 

are based on analyses of radium-226 (Ra-226), thorium-232 (Th-232), Th-228, and uranium-238 

(U-238) in samples from six (6) locations in Guernsey County, Ohio (ORISE 1994) and 

assumptions regarding natural series radioactive decay and the natural abundances of uranium 

isotopes. 
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The radionuclide concentrations for the soil/slag materi~ that are presented in Table 4 are more 

likely than not an overestimation of the actual concentrations, for the following reasons: 

• Collection of samples at off-site areas was biased toward locations that exhibited 
above-background levels of external gamma radiation, if such locations were identified 
during the pre-excavation survey. The results, therefore, were not representative of 
radionuclide concentrations over the entire excavation volume. 

• Based on field observation of the excavation activities, the area-specific dilution 
factors are likely to underestimate the actual dilution caused by excavation of soil with 
the slag .. 

The DEIS pre5ents quantities, activities, and concentrations of radionuclides within each type of 

slag present in the west slag pile (see Table A-2 of the DEIS) (NRC 1996). Radionuclide 

concentrations presented in the DEIS are overall averages calculated from: 

• analytical data for samples collected during March 1995 in accordance with the draft 
RIIFS work plan (PTI I 995a); 

• data generated from numerous facility records describing the volume and disposition of 
slag at the Cambridge plant (PTI, 1995b ); and 

• other sampling and analysis data used to verify the calculations. 

A comparison of radionuclide concentrations in the slag/soil from off-site areas (Attachment I) 

with the radionuclide concentrations reported for the west slag pile (NRC 1996) is presented in 

able 5. The slag/soil from off-site areas and the slag in the west slag pile exhibit elevated 

concentrations of Th-230. The concentrations of all radionuclides in slag/soil from off-site areas 

are in agreement with the radionuclide concentrations in the west slag pile (NRC 1996). The 

data support the basic assumption of the DEIS remedy for inclusion of off-site slag with the west 

slag pile, i.e., the radiological characteristics of the off-site slag are approximately the same as 

the characteristics of the west slag pile. 
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Table 1. Inl·entory of Excavated :Material in the Staging Area at the Shieldalloy Plant 

Off-site Number of Roll-Off Net 'Weight of Material Net .Mass or .Material 
Area Containers (pounds) (tons) 

1 6 157,280 79 
2 12 438,805 219 
3 14 344,625 172 
4 35 956,435 418 
5 23 691,220 346 
6 36 1,006,095 503 
7 4 92,460 46 
8 33 888,710 444 
9 31 783,740 392 
10 4 104,360 52 
II 2 70,333 35 

Totals 200 S,534,063 2767 

Table 2. Estimated Volume of Soil/Slag from Off-Site Locations 

Assumptions Estimated Volume 
(yd'} 

Volume Estimation Method One 
Assumjng density of 1.26 ton/yd" (i.e. 1.5 g/cm") 2196 
Assuming a bulking factor of 1.5 from excavation 3294 

Volume Estimation Method Two e Capacity per container 20 
Assuming 67% fill level per container 2668 

Final Estimated Total Volume = 3000 yet' 2981 

Table 3. Radionuclide Analytical Parameters 

Radionuclide Decay Series Radionudides 
Uranium (U.aniwn-238) U-238, Th-230, Ra-226 

Thorium {Thorium-232) Th-232 and Th-228 

Actinium (Uranium-235) U-235, Pa-231, Th-227, and Ra-223 
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Table 4. Radionuclides nnd Concentrations 

Radionuclide Aclivily 

l>llullon Ra-226 Th-232 Th-228 U-238 Th-?JO Pa-231 U-235 Tla-227 R11-2?3 
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Table 5. Comparison or Radiological c·haracteristics 

Property-Specific DEIS Overall West 
Mass-Weighted Average Average Concentrations Pile Radionuclide 

Radionuclide 
Concentration or All for Off-Site Areas Average 

Off-Site Material (Attachment 1) (NRC 1996) 
foCi/2) foCi/el loCi/e) 

U-238 3.0 0.88-13.77 (5.19)* 4.04 

Th-230 128.4 12.0-3291 (525) 285.0 

Ra-226 2.4 0.94 - 25.48 (7.01) 6.39 

Th-232 1.5 0.23 -18.39 (3.29) 3.74 

Th-228 .• 1.5 0.22 - 9.12 (2.49) 2.02 

U-235 0.3 0.20 - 2.63 (1.04) 0.920 
- Pa-231 2.2 0.94 - 40.37 {l l .05) 10.3 

Th-227 0.9 0.20- 16.47 (3.99) 5.48 

Ra-223 0.9 0.34 - 18.87 (4.07) 12.4 

• Range of average concentrations for each property: (Average for all properties.) 
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4.0 SmL'\tIARY . 

Pursuant to a settlement agreement ·approved by the U.S. District Court for the Southern District 

of Ohio (December 1996) (USDC 1996), and in accordance with the July 1997 Administrative 

Order issued by the Ohio Department of Health (ODH 1997), Cyprus Foote has excavated 

approximately 2,800 tons of slag/soil from several residential properties in Guernsey County, 

Ohio. This material is managed temporarily in roll-off boxes at a staging area at the Cambridge 

plant Radionuclide concentrations in the slag/soil from off-site areas are in agreement with the 

radionuclides in the west slag pile. The slag/soil temporarily stored in the roll-off boxes 

represents approximately one-half of one percent (0.5%) of the mass (and a much smaller 

fraction of the total activity)of material already stored in the west slag pile. 

The U.S. Nuclear Regulatory Commission is currently evaluating final disposal options for the 

west slag pile and the off-site slag/soil under its DEIS for the facility (NRC 1996). In the 

interim, Cyprus Foote seeks to transfer possession of the slag/soil to SMC and to relocate the 

slag/soil from the roll-off boxes to a pile several meters away, adjacent to the existing west slag 

pile at the Cambridge plant. The NRC has determined that relocation of the slag from off-site 

areas to the west slag pile should have no significant impacts on human health or the 

environment (NRC 1996). The environmental monitoring program for the west slag pile will 

also e.ncompass monitoring for the relatively small amount of additional material introduced by 

addition of the slag/soil from off-site areas. Final disposition of the west slag pile and the 

slag/soil from off-site areas will be addressed in the FEIS to be issued by the NRC. 
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A TI AClL'\-IEllt"T 1 
SAL'\-IPLE AJ.'iAL YTICAL RESULTS FOR OFF-SITE AREAS 

Gross Results in Ci/ 
Off-Site Area Ra-226 Th-232 Th-228 U-238 Th-230 Pa-231 U-235 Th-227 Ra-223 
CYP3-22S001 4.94 0.71 0.49 6.85 718.90 3.31 1.11 0.77 1.34 
CYP3-22S002 7.29 0.69 0.41 7.88 1347.00 4.01 1.23 I.SO LS3 
CYP3-22S003 8.48 0.84 0.60 13.79 830.SO 9.44 l.91 3.04 2.17 
CYP3-22S004 0.33 0.15 0.41 10.36 4.74 3.93 1.15 0.99 1.69 
CYP3-22SOOS 6.51 2.01 2.25 8.52 637.10 41.02 2.04 15.58 15.67 
CYP3-22S006 0.96 1.54 1.26 4.06 S.91 1.88 0.69 0.31 . 0.79 
CYP3-22S007 2.53 2.09 1.81 8.35 S.48 3.40 1.32 0.80 1.50 

Avera e ,CYP3-22 4.43 1.23 1.03 8.54 501.09 9.51 1.35 3.28 3.53 
CYP3-24S001 9.11 0.87 0.62 8.77 1632.00 11.60 1.42 2.27 4.25 
CYP3-24S002 . 1.58 1.11 1.07 6.11 504.60 2.98 0.92 1.27 1.12 
CYP3-24S003 0.83 1.07 0.79 6.39 . 2.88 2.79 0.91 0.47 1.23 i 
CYP3-24S004 0.50 0.54 0.60 5.07 2.43 1.88 0.63 0.56 0.81 

. 
' CYP3-24SOOS 0.61 1.43 1.52 7.38 2.01 2.44 0.15 . 0.44 1.00 i 
i 

CYP3-24S006 38.35 13.53 16.35 14.86 1630.00 52.51 2.75 8.15 11.09 
Averae:e \aJ CYP3-24 7.92 2.83 3.14 8.16 611.57 11.97 1.25 2.43 3.29 

CYP0-18S001 25.22 18.25 9.95 18.71 1382.00 25.69 3.40 4.66 6.69 
C'YP0-185002 0.76 1.87 I.SI 6.99 3.61 2.64 0.87 2.74 1.11 
CYP0-18S003 0.94 1.33 1.32 7.91 2.26 2.46 0.75 0.44 1.04 

. CYP0-135004 20.14 11.89 18.5i 16.74 868.10 14.40 3.08 3.31 3.35 
CYP0-18S005 2.43 1.32 1.18 9.77 25.74 3.75 1.21 2.64 1.47 
CYP0-18S006 15.24 18.68 i6.89 9.98 1233.00 13.92 1.78 4.48 4.49 
CYP0-185007 0.64 1.17 0.58 4.69 26.75 1.87 0.60 0.31 0.84 
CYP0-1 SS008 0.33 0.99 0.69 5.40 3.65 2.20 0.69 0.83 0.87 
CYP0-185009 0.35 0.65 0.56 5.61 3.72 2.21 0.70 0.34 0.93 
CYPO- l 8SO 10 15.28 7.70 8~29 17.67 46.68 8.52 3.09 12.09 3.56 

Avera e CYP0-18 8.13 6.38 5.95 10.35 359.55 7.76 1.62 3.18 2.43 
0-05-1 1.20 0.60 0.90 2.10 14.90 NA NA NA NA 
0-05-2 0.80 1.00 0.60 1.10 13.00 NA NA NA NA 
0-05-3 2.30 0.90 1.20 4.90 74.00 NA NA NA NA 
0-05-1 0.30 0.10 0.20 0.40 0.10 0.60 0.10 0.10 0.20 
0-05-2 0.60 0.20 0.20 0.80 0.80 0.70 0.20 0.10 0.30 

0-05-2 Dup 0.90 0.10 0.20 2.50 0.10 1.30 0.30 0.40 0.50 
0-05-3 0.40 . 0.10 0.20. 0.40 0.20 0.70 0.10 0.10 0.20 
0-05-4 1.00 0.10 0.10 2.30 4.50 1.40 0.30 0.30 0.50 

Averasze . 0-05 0.94 0.39 0.45 1.81 13.45 0.94 0.20 0.20 0.34 
0-17-1 1.00 0.40 0.60 1.40 22.00 NA NA NA NA 

• 0-17 1.00 0.40 0.60 1.40 22.00 NA NA NA NA :o;.vera e 
0-19-1 9.10 1.20 0.60 4.00 1796.0') . 1.70 NA 1.30 1.10 
0-19-2 6.90 0.60 0.30 1.30 1312.00 2.00 NA 1.20 0.80 
0-19-3 30.20 1.10 0.60 3.20 4864.00 3.40 NA 3.00 3.10 

0-19-1 SI 3.90 0.30 0.10 NA 48.00 1.50 o.so 0.40 0.60 
0-19-2 SI 0.80 . 0.10 0.10 NA 0.10 1.30 0.30 0.30 . 0.20 

0-19-3 SI 9.20 1.00 0.10 NA 240.00 2.80 0.70 1.40 1.00 
0-19-3 Sb6 1.20 0.10 0.10 NA 0.50 5.30 0.90 1.20 0.90 

0-19-3 Sb6Dup 1.40 NA NA NA NA 5.60 1.00 1.50 0.90 
0-19-4 SI 2.60 0.20 0.10 NA 47.00 1.00 0.40 0.30 0.30 
0-19-5 Sl 1.30 O.lQ 0.10 NA 9.40 1.00 0.70 0.20 0.20 
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Gross Results in t>Ci/rz 
Off-Site Area Ra-'226 Th-232 Th-228 U-238 Th-230 Pa-231 U-235 Th-227 Ra-223 

0-19-6 Sl 4.80 0.30 0.10 NA 67.00 1.80 0.50 0.60 0.60 
Average (a) 0-19 6.49 0.50 0.22 2.83 838.40 2.49 0.63 1.04 0.88 

0-29-1 1.70 0.90 1.20 2.30 18.00 1.80 NA ().50 0.60 
0-29-2 1.40 0.70 0.60 1.70 13.00 0.70 NA 0.40 0.30 

Avem?e (a) 0-29 1.55 0.80 0.90 2.00 15.50 1.25 NA 0.45 0.45 
0-47-1 13.20 0.40 0.60 5.30 75.00 48.20 NA 33.80 57.90 
0-47-2 7.40 0.60 0.60 2.00 38.00 24.70 NA 18.30 30.80 
0-47-3 0.90 0.60 0.30 2.10 10.00 0.60 NA 0.40 0.30 

0-47-1 SI 0.90 0.10 0.10 NA 1.80 1.00 0.20 0.20 0.20 
0-47-2 SI 100.00 0.10 0.20 NA 1.30 68.00 l.30 51.00 '49.00 

0-47-2 Sb6 2.10 0.10 0.10 NA 0.20 3.30 0.20 2.60. 2.60 
0-47-2 Sbl2 0.90 NA NA NA NA 0.90 0.14 0.20 0.50 
0-47-2 Sb24 0.90 NA. NA NA NA 1.10 0.14 0.30 0.50 

0-47-3 SI . 30.00 0.10 0.10 NA 0.30 130.00 1.30 90.00 84.00 
0-47-4 Ss 0.80 0.10 0.10 NA 0.10 1.40 0.30 0.40 0.30 
0-47-5 Ss 0.40 0.10 0.10 NA 0.10 0.60 0.10 0.20 . 0.10 
0-47-6 Ss 1.00 0.10 0.10 NA 0.20 1.00 0.20 0.20 0.20 

Average(@, 0-47 13.21 0.23 0.23 NA 12.70 23.40 0.43 16.47 18.87 
P:-21-1 5.30 0.10 0.20 0.80 0.10 0.80 0.10 0.10 0.30 
P2-21-2 0.60 0.10 0.10 OAO 0.10 0.60 0.10 0.20 0.20 
P2-21-3 7.20 0.90 1.10 1.60 290.00 3.30 0.60 1.50 1.10 
P2-21-4 0.50 0.10 0.10 0.70 0.10 0.60 0.10 0.10 0.20 

Average I@ P:!-21 3.53 0.30 0.38 0;88· 72.58 1.33 0.23 0.48 0.45 
P3-13-01 37.15 17.93 16.38 15.33 6282.00 26.40 3.06 10.96 7.26 
P3-13-02 71.17 38.82 11.5 l 24.33 6571.00 152.80 5.32 20.07 15.84 
P3-l3-03 26.65 28.57 . 9.12 19.83 3695.00 47.07 3.83 13.45 7.93 
P3-13-04 l.67 l.34 0.54 . 6.27 . 218.70 2.46 O.i5 0.56 0.95 
P3-l3-05 15.45 22.88 16.74 10.64 2944.00 10.81 1.99 5.55 5.31 
PJ-13-06 0.76 0.80 0.42 6.21 37.50 2.69 0.86 0.48 1.09 

• 
A vem?e (a), P3-13 25.48 18.39 9.12 13.77 3291.37 40~37 2.63 8.51 6.40 

891 4.60 5.90 8.70 8.70 NA . NA NA NA NA 
891A 8.10 5.60 5.70 4.60 13.00 NA NA NA NA 
89lB 5.00 6.20 6.20 3:90 12.70 NA NA NA NA 
900 2.50 4.10 4.40 4.40 NA NA NA NA NA 

900A 0.40 0.60 0.80 0.80 NA NA NA NA NA 
900B 2.40 4.70 4.60 3.10 10.30 NA NA NA NA 

A vera~e (@, Straw 3.83 4.52 5.07 4.25 12.00 NA NA NA NA 

A veraee for All Properties 8.00 3.31 2.53 6.12 566.24 11.87 · 1.03 5.04 5.27 

NA= Not applicable. 
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·: .. ·-·~-
Ill' 'l?U tna:'RD 8'll.'!!8 DU'rll~ COUBT 

!'OR 'l!KE SOU'l'DU t)%S'n%C': or Q11%C 
BAl'l?ZIB DIVISIOK 96 u~C -5 PM ~: 52 

ALLU S'l'llWSBtmG, et al. , 
Plaintiffs, 

v •• 

M!TALLtl'RG, · ixc. , et al. , 
Defendants • 

and 

SVE AHR MALEIWEE, et al., 
Plaintiffs, 

C1BOT CORPORATIC5, et &l., 
Oet•nd.ants. 

U.S. r.:~TRlCT COURT 
SOUTH::;~ JISi. OHIO 
1:"11 ............ uwaus 
.... ~ !. ; 1 • 

0

•• .n;t.. 'IV 

Civil Action 2:94-cv-10•1 
3Udq• Smith . 
Kaqis'trate Judq• King 

civi1 Aation 2:95-CV•241 
Judq• Smith 
Xaqistrate Juc!qe Jtin9 

BEPOBT AND RECOMMENDATION 

These· c:on.solidated actions seek rali•f arisinq from the 

presance of allegedly radicactive slaq. material on residential 

properties located in Guernsey Ccunty, Chic. Plaintiffs alle~e 

:.!'lat Cyprus Foota r-1inerals ComFany, the only race.ininq ·defendant in · 
this case, is responsible !er the alleqad radioactive 

contamination. On S~ptsmber 24, 1996, ~his Cour~ qranted 



provisional cerci!ica"eion Of a class of plaintiff!! for Sattl&Dlent 

purposes, pursuant to Fad. R. Civ. P. 23 (l:l) ( 1) and 23 (l::t) {2) , and 

qran-:ed preli:iinary approval of t.."l.e proposed settlement. This 

Court alsc approved the proposed no~ice of se~tlement to the class. 

This matter is now before the Court far tinal approval of thia 

class action settlement.. Th• · .::attar was rafarrad ta th• 

undersiqned, 28 u.s.c. §636(l::t} {l) (S), Order (Oacaml:ar'j, 1996), and 

a fcr:nal tairness hea:i~g was held, pursuant tc 7ad. R. Civ. ~. 

2J(e), on Decamber 4, 1996. 

I 

The proposed . settlament is contained in the Memorandum cf 

Understanding ("MOU") filed by th.e parties Qn June 14, 1990. 

Exh~Dit 1, attached to Motion !or Preli~inary Approval of Clase 

Actign Settlimert and for Class Certi:ication fg;; Sattlamant 

PYrposes. 

A 

The mandatOt'"/ non-opt out class defined in the proposed 

sett.lement relates to more than cne hund=ed (100) residential 

~roperties and is composed of four mutually exclusive subclasses ct 

persons who cwn er reside in residential prcperty containinq the 

slaq, ~nether er net subsequen~ly removed, qanera~ed from 

produc~icn· ope~at1ons. of Foote Mineral Cor.ipany and its predecessors 

prior -:.o May 13, 1967 at the Byesville, Ohi: plant. The presence 

~t. some poi::-:t of the slac; on the class prcpe::-<:ies presents issues 

of bo~h fact and law common to. tha class. Moreover, it is 

2 . 



undisputed that each of t.~e representative plaintiffs is a meml:Jer 

of one o~ t.~e suticlasses desc:-it>ed in the MOU. !'inally, tha record 

in this action bears wit~ess to tha fact that beth the 

rapresantative plaintiffs and their :cunsel have vigorously 

represented the interests of the cla.ss. The prerequisites to class 

certification, r.R.Civ. P. 23(a) (l) - (4), have therefore .been 

satisfied. See Senter v. General Motors Corp., 532 F.2d 511, !2J 

(6th Ci:. l977), cert. denied 429 U.S. 870 (1978). 

The proposed settlement also ccntampla.tes carti!ication cf the 

class of plaintif!s under the provisions of F.R.Civ.P. 23 (b) (l) (A) 

and 2:1 {b) (2) • As will b• More thcrouqhly addressed infra, th• 

pri:nary f eatur~ of the proposed settleme!:t a9reeman~ is injunctive 

relief in tne fol!'m of evaluation and remediation or purchase a! th• 

aftec~ed.proper~ies. Althouqh the. proposed sattlament agreement 

also ccntemplates monetary raliat to th• members of the plaintiff 

class, that relief may properly be ch.ar3cterizad as incidental to 

the primary injunctive ralief. Because the common claim. ~f the 

plaintiff class is su.bjec-: to a single injunc:-:ive ramedy, then, 

certificaiion of the plaintiff class under F.R.Civ.P. 2J(b)(2) is 

appropriate. S,u Senter 11. Genera:. Motors Cor:p., supra, 532 F.2d 

at 525. Moreover, ceca.use the prosecution of separate acticns would 

impose on defendant an unreasonable risk of inconsistent results 

and c~nfli~ting standards of conduct, cer~ification ot the 

plaint:iff c~ass under . F.R.Civ.i=. 2:3 (b) (l) (A) is likewise 

appropriate. ~ Sendect;n ~~~ds. Liab. Liti~., .749 F.2~ JOO, JO! 

~ 6 t!'l cir . 19 a 4 ) . 

J 
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A t~tal of $850,000.00 has bean set aside :y datandant tc fund 

the se~tll!ltlent. The se~t:ement ~qree~ent sa~s ~=~~ tha injunctive 

relief tc whicn the members of the su:c!assas are entitled and tc 

which t.~e defendant has agreed to be ~ound. Subclass l is entitled 

tc receive one lump iu:n payment c~ $40,000 from th• tund, and the 

datenc:iant ''shall ·ourchase· · and/or . =emediata idantif ied 

proper-:ies in Subclass 1." (1'CU at !12} . Similar te~s apply to 

SUbclass 2, except that ~r.e members of this subclass are tc receive 

a._lump sum payment o'! 520,000. Tha aqree:ien't prcvides th.at the 

purchase option shall be at t!'\e defendant's sole discretion, at~ar 

consultation with the individual property cwner. Remedia":ion is tc 

consist o! the excav~~ion and remcval cf sla~. 'r.lere are axplici~ 
-. previsions regarding -:he time per:.od for purchase er remediation of· 

the property, as well as appeal, in t.~e even~ cf disaqrae:ient, ~o 

~n implementation master or t~ustee appoi~ted cy the court 

consistent with Paragraph 9 of the MOU. {,Ig,. at !12-13). 

The properties of members of Subclass 3 are t:i undergo radon 

tes'tinq. I! the resul:s o! a :adcn tes:. exceeds 4 pCi/l, the 

property owner will be entitled t~ r~don ~itiqation a~ tha 

defendant's exper.se. (I,g. at ~14). Owners of prcpar~ies in 

SUbclass J are to receive a payment _of $:!5, ~00 t::-cm the !und or 10\ 

of the appraised value of the prcpert~{. <li· } . 
. . 

Members o! subclass 4 a!"e -:o have t~eir ;:::-cperties evaluat&d. 

pursua~~ to explicit te~ms contained i~ ~:7, and are entitled to a 



payment of s~.ooo from the fund. c~. at !l~). Oetendant alsc 

aqrees t.:::i pay a lump suia amoune to the court-appointed class 

representatives tram the established fund (:4. at ,20) . 1 

The MOU c=ntemplatas the release of all claims of maml:lars of 

the plainti!! class aqains~ the defendant, except unknown tutura 

· individual ela.i:ns tor ·1aten't physical injuries "that have nat 

111anifesl:ad themselves up ta the effective date of the Settlement~" 

(U. at !6). 

Finally, the daf end ant has aqreed tc pay t.~e reasonable 

at~crney and expert tees and expenses cf lead class counsel that 

have been approved as fai= and reasonable by the Cou:-t. (lS· at 

,;21) . 2 !n this regard, lead class counsel and datanse counsel 

stipulated, at th• fairness hearin9, . that lead class counsel's 

request fer a~tcrney and expert t••s and expenses in th• amount cf 

$750,000.00 is fair and reasonable, subject only ta further 

itemization cy lead class ccunsel, and subject f'.lrthar to the 

s200,ooo.oo lirni~ation on expert fees contained in Paragraph 21 cf 

the MOtJv 

On Oece~ber 4, 1996, associate class counsel tilad a mcticn tc 

approve payment o~ attorney tees a~d liti9ation costs in the amount 

of $485,990.25. While defense counsel c:::inceded at the fairness 

1ay separate order and without objec:t:.ion, the court has 
qranted the motion of Sue Ann and Edward Malernae to be desiqnatad 
as additional c~ass ~epresentatives.. Defendant Cypress Foote has 
agreed to increase this portion cf the fund to reflect the addition 
o! two clas5 representatives and sc as no~ to dilute the porticn of 
the fund tc which the other class repr_eser:::a--:.ives are entitled. 

Z:i::-; is aqreed that. :io portion of the $S50, ·o·oo. oo settlement 
fund will be used for paY1tten~ ct these ex~ensas. 



haarinq t~at associate class counsel is entitled to some paym-.nt, 

no aqraement has been reached :eqard.inq tha reasonableness ot th• 

amounts scuc;ht by· associate class ccunsal. IT IS HEREBY ORDERED 

that defendant .may have until Cec"4-uber 13, 1996 to fil• a 

memorandum cont;a the mo~ion to approve paymen~ of attorney fees 

and liti9atiQn ccsts !!led by associa~e class counsel, and IT IS 

FURTHER ORDERED that asscciate class counsel · may have until 

··December 17, l996 to reply in support cf t."1• motion. 

II 

Not~ce of this proposed class action settlement was properly 

made. ~hat notice e~plicitly required tha~ o=jections were to be 

tiled wi'th the ccur: no later than Noveml:er 24, 1996. No ccjec'=icn 

wa5 filed cy t.~at date and, indead, no mamber of tha class has 

raised any objection whatsoever to.the prcpos-ed settlement. 3 

On November 2 5, 1996, a document :apt!.cned Notice of Intent "!9 

Appea: at Fairness Hearing op Oe~enl::ier 2. 1996 [sicJ was filed by 

one Mich1'el Bruce Gardner "on cehalf of t!'le public, in.the public 

interest and in the interest of promotinq public confidence in the 

inteqrity of the leqal system .. . . . . Mr. Gardner, who is an 

attorney and who ~as present at t~e fairness hearing on Oecembar 4, 

1996, ack~o~ledqed that he does not represent any named plaintiff 

3on oc:ocer 9, 1995, a numDer · c! persons, includin9 Sue ·Ann 
and Edward Malarnee, filed Obiections to Class Notice and Class 
Hot ice procedm:e. At th• !airness hear.!.:iq held on Oecem.ber 4 I 
!996, their counsel, Stavan O. Bell, expressly withdraw any 
objec~ion previously raised by h~~ en behalf et t~ese persons and 
indicated ~hat he was ·aware of no cbjec~i~n ~o the terms of the 
proposed settlement ~y any member of the plai~ti!! class. 

6 
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er ~ember- ct the plain~iff class: 4 he nevartheless expr••••d nis 

intention tc object tc certain portions c! ~h• proposed sett1am-.nt. 

Because Mr. Gardner is not a me~•r of the class o! plaintiffs and 

does not rapresen"': any named party er class mambe.=, Mr. Gardnar 

cannot ~· heard in this matter. Moreover, Mr. Gardner has never 

actu~lly tiled an cbjec~ion to any portion of th.a prcposed 

settlement. In any event, his notice of intent tc appear at th• 

fairness hearinq -- even if const:i:.ad. as an cl::ljectian - wa• · 

untimely. 

II: 

This Court :nust now deter.nine wh.et!':.er th• aqreement is fa.ir, 

adequate and reasonable. ~Baily v. G;1at takes Canning. !nc., 

908 F.2d JS, ~2 {6th Cir. 1990); q~itad States v. 3ones & Lauqblin 

Stee~ corp., B04 F.2d 348, 351 (6th Cir. l9Bg}. The agreement may 

not be the result of fraud er collusion bet~••n t.~e parties. ~ 

Ohio P'Jblic Interest Campaign v, Fisher foods, 546 F.Supp. l (N.O. 

Ohio 1982). Approval of a proposed class ac~ion settlement falls 

within the discreticn·of the co~rt. IQ. 

Various ~actors should be :onsiaered by . the court . in 

evaluating a proposed class action settlemen~, including balancinq 

the likelincod of plaintiffs' ultimate suc:ess aqainst the amount 

and form cf relief offered in ~he settlemant: the expense, 

conplexity and duration of the litiqat!on: the judCJ?llent ot 

:.Apparently, Mr. Gardner was fc~erly associated with Stavan 
D. Sell, ":.Jho continues to represent certain meml:)ers of the 
plaintiff class, incl~ding Sue Arm and Edw~r: Malernee. 

7 
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axperisnced trial counsel~ any objec~ions =y class Mmnl=ers: and th• 

public intarest in th• settlemen~. SEPnson v. Bd. gf '.gciUC. gt City 

School Qi1t. of c;ty of c;nei~nati, 604 F.Supp. 68, 73 (S~D. Ohio 

1984) ~Williams v. Vukovich, 720 F.2d 909, 922 (6th Cir. 1985). 

Applyin9 t.~ase !actors to the proposed settlement preaently 

c•~~re it, tbis Ccur"t. concludes t.~t th• prcposad sa~~lament is 

reasonable, fair and adequate. The taos of th• proposad 

settlement remults from extensive community and scientitic 

investigation into the a.lleqed :-adioacti"re contamination, and 

reflects careful conside:ation by all sides. The cc~prehensive 

nature ot the relief of!ared is ax~remely favora=la tc plaintiffs 

and the me111bers of the pla.irit.!.ff class. Mcreovar, .. the relief 

available under the proposed se-:tlement: in ral!lticn to rad.en 

remediation in all likelihood would net have bean a rmnedy tc which 

plaintiffs wou1d have ceen entitl•d had this action prccaed•d to 

trial. 5 Finally, although tha proposed sett!emen~ contemplates a 

release of itlCSt e.J.aims by the r.erc.Cers .. c! the plain~i!! class 

aqains~ defendant, the proposed. se~-:le::nent dces not contemplate the 

release of ·"any c".irrently unknown future individual claims for 

compensatory damaqes for latent physical injuries proxi111ataly 

caused by the slaq • ~ltat have no't .. mani!es·ted that:tSelves up to 

the effective date ct the Set~lement." (HQ£, at: ~6). 

Consideration of the possi:t:le expense, duration, and 

5r.ead class c;unsel concede.a at ':he fai=ness he.arir.q that 
es~ablishinq at trial a leqally si;~i!i=ant ~o=rela~ion be~ween the 
radicac~ive slag and the presence o! =3don in certai~ properties 
would have eeen difficult it not :mpcssicle. 



camptexity o; th.is litiqaticn a.lso weighs in favor of the propcsed 

settlement. Defendant remains ~irm in its position that the sla9 

:;iresents no unreas·onable risk of immediate medical damage or other 

har:n: t~e proposed set~lament relieves t..~t plaintif! ciass of the 

:let insui:lsta:i.tial burdan of provinq otherwise. The judgment in 

favor of the proposed se-ctle:aent ·on the part of the · experiencad 

trial CQUnsel on beth sides ct this action alsc leads this Court to 

conclude t.~at settlement is ~ppropriata. I.J.kewis• important is tha 

!act ~hat no objections to the prcposad settlement have been filed 

'::Jy any named plaintift or class member. Finally, 4:he proposed 

settlement, which will avoid prct=ac'Cad liti~ation while at the 

same ti?!\e prcvide a comprehensive =emedy tc the plaintif ~ class, 
. . 

serves we11· the int.erasts of t."le. citizens ot Guernsey county and 

the residents of eastern Ohio. 
-

This Ccur~ therefore c=ncludes that the propcsad se~tlamant 

agreement is raascnable, · .!air and a.d.aquate and thet ~is acticn 

should be cc~prQmised pursuant to th• ter:as ot said agreeman~ •. 

It.is t~erefora ~COMMENDED that final approval of the class 

action settlement t as r-etlected in t.i.a parties' Memorandum cf 

Onde!"standiliq cf Se~tlemer:.~, be GRA~O. It is SPECIFICALLY 

RECOMMENDED that a mandatcry, non-opt out class ct plaintiffs 

consisting of all person~ who own or reside in residential.property 

ccntaininq slaq (whether or net subsequently ramoved) qeneratad 

. frcr.: productior:. operations of roote · Mineral company and its 

. predecessors prior tc May lJ, 1987, at the plant currently owned by 

9 



ShialclAlloy ~e"l:a.llurqical Corporation lcca~ed in Byasvilie, Ohio, 

be ~ertified under F.a.civ.P.- 2J(b) {l) (A) and 23 (b) (2). It is also 

SPtC!FICAI.l.~ RECOMMEND!O that, in the even~ tbat th• ccurt adopts 

t.his Re-pert and_ Racommendaticn, the coun appoint in th• ordu 

approving the p?:Cposed settlement an implamentaticn master a• 

contemplatad by Parac;raph 9 of the parties' KamcrandWI cf 

Onderstandinq. 

If any party seeks :-eview by t..,_• District Judqe of this Bgporj; 

and Reeomm1ndation, that party may, within tan (10) days, ·tile and 

serve on all parties cl:jecticns to t.~e Repoc and Recommendation, 

spee!~ically desi;natinq this Reeort apd Raconimendatign, and the 

part tharaof in questicn, as wall as the basis for o1'j ecticn 

thereto. 28 o.s.c. §63G(b) (1). 

Th• part.ies ar• specifically advised that failure to abject ta. 

th• Report and]$ecommendation will result in a waiver of th• right 

to ~ nc.m review by the Oist:rict .;udqe and cf the riqht tc appeal 
. . 

the de~ision of tne Cis~:-ict court adopting the Report and 

Recommendation. ~Thomas v. am, 474 U.S. l40 (1985) ~ Smith v. 

pet~oit Federaticn qf Teachers. tocal 231. 1t;., 829 r.2d 1370 (6th 

Cir. 1987): Harris y. Ci~y of Akr?n, 20 F.Jd 1396 (6th Cir. 1994). 

Nora1
9
:fcann Kinq 

United Sta\) Maq.istrate J'udq• 
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('t .: IN Tm: tnfI'l'G snnis DIS'BIC'? comrr 
WOK TD so~u DIB1'1tl:C'? O'I OJaO 

BAS'l'ZlUr D%?%8IOB 

'1tla ... • 

-. • ,_. __ ,.. - •I ~·~. ,, 

·~.:: •• _i.', 

;.J.~~.::~:- ... ,):'~! 
• . • • . ...... -.i;.Q 

ALI.Elf STUWS'BmtG, •t al., ·: ·· ~ r · · · · · i-.•nus ·~·.1 • \•f I 1 '•' , _ _.. ''"' 

Plaintiffs, 

vs. 

KZTALLtTRGIC, Ille., at al., 

D•t•ril!ants, 

and 

SUB ANH MALJ:RN!E, et al., 

Plaintiffs, 

vs. 

CABOT CORPORATION, •t al., 

Defendants. 

. OBPllll 

Civil Actic: 2:1,-CV-10'1 
Judq• saith 
J&aqi•tzat• JUdq• Kinq 

civil Aetian 2:ts-cv-2't 
J\Jl!g'• SJli th 
Kaqistzata Judq• Ein; 

On December 5, 1996, the Onited States Maqistrat• Judqe 

issued a Report and Recommendation recommendinq that the court 

grant final approval of the proposed class acticn settlement ·as 

reflected in the parties' Memorandum of Understandinq of Settlement 

(Exhibit 1, attached to ·Motion for Prel~mina;:y Apgroval of Class 

Action Settlemept and for Class Certification for Settlement 

Purpost,s) (hereinafter "MOU"). It was specifically recommendad 

that the Court certify under F.R. Civ. P. 23(b} (1) {A) and 23(b) (2) 

a mar.d.atory, non-op't out cla5s of plainti!!s consisting of all 

q5 



persons who own er reside in residential property ccntaininq slaq 

(whet.her or not subsequently remcved) generated !rem prcd.u.ction 

operations of Foote Mineral company and its predecessors prior to 

May lJ, 1987, a~ th• plant currently owned by ShieldAlloy 

Metallurqical Corporation located in Byesville, Ohio. Finally, it 

was specifically recommended. that the Court appoint an 

implementation master as contemplated by Paragraph 9 of the 

pa rt ies' MOU. 

1 

on November 25, 1996, one Michael Bruce Gardner tiled a 

document captioned NotiGe of Intent to Appear at fairnes§ Hearing 

on December 2, 1996 (sic]. Althcuqh Mr. Gardner was apparently 

present at . the fairness hearing and expressed an intention tc 

address the terms o~ the proposed settlement, he was not permitted 

t:O do SO: 

Becausa Mr. Gardner is not a Member cf the 
cJass of plaintiffs and dces not rap.re..sen:;_any 
named party or class memE""er, Mr. Gardner 
cahno1:1::felieard in this ma tfir:- Moreover, Mr. 
Gardner has never actually filed an objection 
tc any portion ct the proposed settlement. In 
any ev•nt, his notiee of intent to appear at 
the tairness hearing -- even if construed as 
an objection -- was unti~ely. 

Report and Recommendation, at 7. However, although he made no 

menticn of it at the !airness hea=inq, Mr. Gardner had also filed 

-with the Of.f!ee of the Clerk immediately prior to the fairness 

hearing a written argument "on l::ieha1.! ct a:bsent and unidentified 

~embers of the provisionally-certified settlement class, tendered 
-----·-·-· ·--------~-----···----·--·-- ··-- .. - - ··--------- --------- -----· - --·--·-------····-··---·~··· 
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at ~he fairness he~rinq on Cacember 4, .l996. 11 In that dccumant, 

Mr. ::iardnar acknowledqes that he represents nc named plaintiff or 

"any specific class member. 11 Argument. on Be.half ct Absent and 

Unid1ntitied Members ot the Proyisicnally-certified Settlement 

C.!.ass ••• , at l (December 4, 1996) • Instaad, Mr. Garc:lnar 

ccnte~ds t~at he represents nthose whc, ..• will be =ound =y the 

Court' s j udqment in this matter but, who will not have recaiv•d any 

consideration." ~at 2. 
. . 

Finally, Mr. Gardener filed cbjecticns to the Report and. 

Recommendatisn. Objection to Report apd ~es:omrgandation filed 

December 5, 1996 (December 16, 1996). Although he acknowladqes 

that he cioes no~ represent any named. plaintit~ or member of 

plaintiff class, Mr. Gardner arques that, becausa of his farm•r 

association with Ulmer & Berne, counsal ~or the named plaintiffs in 

Sue Ann Malernee v. Cabot Corg., C-2-95-248, he·continues to nave 

professional obliqations to these named clients and to a class of 

persons· represented by those clients. 1 Mr. Gardner appears to take 

the position.that,. despite the fact ~hat he is no lonqer associated 

with TJ'l1t1er · & Berne, he may continue tc represent the named 

plai:iti!fs in Malerpee v. Cabct Cor:p. and certain absent class 

members: 

Those clients did not terminate the attorney­
client relationship wit~ the undersigned -­
the undersigned's former employer terminated 
its relationship with the undersigned ;,. 
No one has ceen !inally adjudicated to 
represent the absent class mmnl:ers. No one 

'No class has ever been certified in Ma!ernae v. Cabot co;:p. 
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nas been finally adjudica~ad not to represent 
tne absent c:lass mambers. This is not a wall­
sattled area of the law. Moreover, what:har 
the undersigned actually raprasents a.nyona, is 
largely academic and irrelevant to the· 
fairness of the proposed class action 
set-:lamant. 

Obieetion to R•port and Raccmrnendation filed pec1mPer S, 199§, at 

ll-14. Although the Court concludes that Mr. Gardner . has no 
. ----··-' 

standing tc raqister ocjecticns to either th• proposed settlement 

or the Report and Recomma~dation, the Court will naverthalaaa 

consider his argumenes. 

Mr, Gardner contends, tirs~. that tne injunctive relief 

contempla~ed by the proposed settlement fails for lack of adequate 
1 

. ' 

consideration because it· contemplates only such identi~ication, 

evaluation ~nd re~ediation of properties that Cypress Fcote would 

in any event be required to perform under its existing legal 

obligations. Even if Mr. Gardne?:"'s objection in this regard is 

credited, the arquritent wholly fails to consider the MOO as it 

relates to the presence ·Of radon in certain class properties. As 

the Report and Recommendation s~ates, 

The · relief available under the proposed 
settlement in relation to radon remediation in 
all likelihood would not have been a remedy tc 
which plaintiffs would have been en-c!.tlad had 
tnis action proceeded to trial. 

rteport and Recommendation at 8. The Report and Recommendation also 

reflected lead class counsel's concession at the fairness haarinq 

that 11 establishinq at trial a legally siqnif icant correlation 

bet"W'een t.he ra.dioac-:ive slaq and the presence of radon in certain 

properti.es -would have been difficult if not :!.:ipcssicle." IsL. at 

... 

! 
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ans. The injunctive relie.t contemplatad .by the MOU is, in the 

Ccurt's asti.:naticn, both substantial and .supported cy legal 

consideration. 

Mr. Gardner also ocjects ~c th.at pcrticn of the MOU that 

~rov~des tha~, if tiia number of class properties increase.a by lO 

percent er more above the numt>er of prcperties identified in tha 

MOU, then the defendant, in its sole discretion, may tanninate the 

settlement. See MOU, !3A. Because there is no indication that 

this prevision cf the MOU has l::leen invoked, the Court will not 

decline to qrant final approval of the set~lament on this basis. 

Mr. Gardner also arques that persons who either.own or 

reside en ~cntaminated property, but who have not been identified 

prior to final approval of the settlement agreement,. will ba 

prejudiced by the proposed settlement because tha MOU ccntamplatas 

a release cf claims by all members of the class, even thcsa not· 

presently identified. Siqni:t.:icantly., Mr. Gardener has present•d 

nothing more· than a theoretical possibility that any ~uch parson 

exists. The par:ias and c::unsel in this litiqati=n h.ave persuaded 

the Court that actual n=tice has been qiven directly to all members 

cf the class actually identified, and that publicity to the qeneral 

populace in and around Guernsey Coun'ty, Ohio, reqardin9 · th• 

litigation and ~he proposed settlement has been intense. Rather 

~han present to the Court any reason to concluda that any such 

pe~scn or persons exist, Mr. Gardener merely asks: 

What would be so onerous 'tc tha subsidiary· of 
a bil!.i.on-dcllar company t:) provida tor the 
same amount, degree and type of compensation, 
to the unidentified c~ass mer.\!:le=s, whose 

5 
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claims .sur!aca over the next t.~ir=-/ years or 
whatever period detarminad by the c::;ur:. Tha 
funds ·· used for those patent~al clailllants, 
could be controlled :Cy the sametr.:sta• as now 
provided for, and would revert -:o Cyprass 
!oote to.the extent they are not used to pay 
claims of the now unidentified class ~eml:lers. 

A:gumept. on '9ehal f of Absent and Unidant:.::.ed Members of the 

.Provisionally-Cer,;i!ied Sat;loment ·c1.:s$ .. , , at S. To require 

cypress Foot• to subject .!.tself to indeterminate liability over th• 

course of "the next 30 years or whatever period detarmined by th• 

court11 is unreasonable, par:ic~larly in li;ht of the tact that it 

does not appear, either f=om t~e information ;=cvided by counsel in 

these cases o:::- t::y M:r. Gar::!ner hi::ise:!, tha't: -:!:.are exists any such 

person who ccul~ actually benef~t from such a p~cvision. 

Mr. Gardner also refe=s to the fac:: that not all sites 

that may fall within t~e class definition have yet been surveyad or 

evaluated. lrgument. on Behal: of Absent and ~nidentified Mem.b•rs 

of the Provisionally-Cer-:i:;ed Settlement Class ... , at 3. The 

tact that certain si-:.es identi!ied a.s bein~ potentially 

contarnina~ed had ·net, as of March 1996, ceen evaluated ·is 

irrelevant to whether or not viqorous atte:t:;-:s to id.entity all 

members ct the class have been ~ade and act~a: notice given to a11· 

such persons. Indeed !l7 cf t.~e MOU anticipates further 

evaluation. In short, the court concludes :."lat Mr. Gardner's 

actual o.bJect:ons to 't.he.prcposeC. settlemen-: and to the Repgrt and 

R~commeoda~ian are ~ithcut ~erit. 

The Ccu=~ has =a~ef~lly ~onside~ed Mr. Gardner's 

~emaininq objections to the ~epcrt; apd Raeom;ner.ia;ion and find them 

6 
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tc ce withou~ me~it. 2 

n 
The court has also received a latter dated Deceml:lar 9, 

1996, trcm Josaph R. and Martha A. Seres'Wl. 1pparently, Mr. 

Sarasun was a ccntractcr in past yaars who haUled the radioactive 

slaq. The Seresun letter expresses same conc:arn ·because the 

proposed settlemen~ does not relieve Mr. Seresun e~ all potantial 

liability. The fact·that the proposed settlecant does net rasolve 

every potential clai~ aqainst every po~ential datendant in 

ccnnec~ion with radioactive slaq does not militate aqainst final 

approval ~f the proposed settlement. The Se~esur.s also appear to 

claim membership .in the plaintiff class. Althouc;h the ·reccrd is 

not clear in this reqard, all counsel aqree t!1at, if th.a Seresuns 

can establish either ownership of or residenc-1 in qualifyinq 

prop•r~y, they will be afforded th• riamedies contemplated by the 

MOU. 

~he other obj actions made by Mr. Gardner :merit li.ttle 
disc:ussion. The Report and Recommendation did consider the 
numerosity requirement tor class ac~ion certification under F.R. 
civ. P. 2J(a) (l). The Repert and Recommendation r.oted, on pa9es 2 
and 3, that the proposed class consists of owners or.residents cf 
core than 100 resj.dential properties. certainly, as t!le Report and 
Recomnendation noted, this satisfies the numercsi~7 requirement of 
f'.R. Ci·.;. P·. 23(b)(l). Mr. Gardner·a1soappearstoarquathat 
there should be certified a separate subclass of plainti!ts 
c:onsistiriq · of unidenti:f ied parsons: beca.usa t:h.ere is no 
~epresentative plain~i!f for this sutclass, M:-. Ga~dnar contands, 
the Court should raj ect t!'le Retiort and Recommendation. This 
ar~ume~t is specious. · 
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rinally, the court has caretully ccnsidered the Bepoz:t 

and Recommendation, but notes one error. Th• Report and 

Recomrgepdation erred in retarring to the requas-e for attorney.'s 

!~•s and expenses submitted by lead class counsel. The parti .. 

actually stipula'ted at: the fairness hearinq that lead counsel's 

request for attorney's fees in th• amount ot $7~0, 000 .. 00 is fair 

and reascnable ar.d that defendant has aqraed tc pay an additional 

$2.00, .000. 00 in expert fees and costs, with the lattar :tiqure 

subjec't to defendant's review to ensure ~hat such fees and costs 

are reasonable. 

With that modification, the Ccurt ACOPTS and AFFIF.MS th• 

Report ansa Beccm;neridation. The parties I Mempraru;!wn of 

Understanding of Set~lement is approved. Moreover, th• Caurt 

hereby CERTIFIES under P'.R. Civ. P. 23(b)(l)(A), 23(1')(2) a class 

of plaintiffs consistinq cf all persons who. own or reside in 

residential property containinq sla9 (whether or not subsequently 

removed) 9enera'Cad. from production operations cf ·roote Mineral 

Company and its predecessors prior to May 1:3, 1987, at the plant 

currentiy owned by ShieldAlla·y Metall'!..lrqical Ccirporation located in 

9yesville, Ohio. Moreover, the Ccurt hereby APPOINTS Keith w. 

Schneider, Esq., of Maguire· & Schneider,. 580 South Hi9h Street, 

Suite 3J·O, Columbus, Ohio 43215, as the i:mplementaticn master 

con~emplated.. by Parag~aph 9 of the part~es' Memorandum ot 

Upderstanding of Settlement. 

a 



The Clark shall enter FINAL .JUDGMENT in these actions. 
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