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INTERVENORS' PETITION FOR REVIEW OF PARTIAL INITIAL
DECISIONS LBP-18, LBP-19, LBP-99-30
Pursuant to 10 C.F.R. §§ 2.786 and 2.1253, Intervenors Eastern Navajo Dine
Against Uranium Mining ("ENDAUM") and Southwest Research and Information
Center ("SRIC") hereby petition for review of the Presiding Officer's Partial Initial
Decisions LBP-99-18 {Technical Qualification Issues) (May 11, 1999), LBP-99-19
(Radioactive Air Emissions) (May 13, 1999), and LBP-99-30, Partial Initial Decision

•

concluding Phase I (Groundwater, Cumulative Impacts, NEPA and Environmental
Justice) (August 20, 1999).
As demonstrated below, these decisions are fraught with legal error and
seriously defective factual findings, not to mention the complete failure to address large
portions of the evidence presented by Intervenors. Thus, it meets the NRC's standard
for taking review. Review is also warranted for other important legal, policy and
public interest considerations. The Presiding Officer's dedsions below would allow
renewed uranium mining in an environmental justice community, that has long suffered
and continues to suffer illness and death from a shameful history of uranium mining.
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Accordingly, the Commission should take review of all the decisions on appeal herein.
INTRODUCTION
In 1988, Hydro Resources Inc. ("HRI") applied to the Nuclear Regulatory

Commission ("NRC") for a source and byproduct materials license to build and operate
an in situ leach ("ISL") uranium mine and a uranium mill on Section 8 in Church Rock,
New Mexico. Application for Materials License, Hearing Record ACN 8805200339
(April 13, 1988). HRI later amended the application to include processing in
•

Crownpoint, and mining at Church Rock Section 1i, Unit 1 and Crownpoint. LBP-99-30
at note 3. ENDA UM and SRIC submitted ten evidentiary presentations on their
concerns between November, 1998 and February, 1999. The evidentiary presentations
focused on the inadequacy of the license in general, and also raised a number of issues
particular to Section 8. The Presiding Officer has issued seven Partial Initial
Decisions (PIDs) on the issues raised by ENDAUM and SRIC: LBP-99-1, 49 NRC 29

•

(1999) (liquid waste disposal issues); LBP-99-9, 49 NRC 136 (1999) (NHPA and NAGPRA related issues); LBP-99-10, 49 NRC 145 (1999) (performance-based
licensing issues); LBP-99-13, 49 NRC 233 (1999) (financial assurance issues); LBP-9918 (Technical Qualification Issues) (May 11, 1999); LBP-99-19 (Radioactive Air
Emissions) (May 13, 1999); and LBP-99-30, Partial Initial Decision concluding Phase I
(Groundwater, Cumulative Impacts, NEPA and Environmental Justice) (August 20,
1999). Each of the seven Pills rejects lntervenors' concerns. This petition for review
seeks review of PIDs LBP-99-18, LBP-99-19, and LBP-99-30.
2

I.

ARGUMENT

I.

THE COMMISSION SHOULD TAKE REVIEW OF LBP-99-18.

A.

Background.

ENDAUM· and SRIC filed a written presentation on HRI' s lack of financial and
techllical qualifications on January 11, 1999. 1 ENDAUM and SRIC argued that while
HRI relies on the experience ofHRI's corporate parent, Uranium Resources, Inc. and
sister corporation, URI, their record in Texas does not show qualification by training or
experience for the CUP; that provisions of the Consolidated Operations Plan 2.0 and
Safety Evaluation Reports pertaining to personnel do not establish adequate training and
experience; that the Staff's reliance on qualifications that have not been determined
deprives ENDAUM and SRIC of their right to a hearing; and, that HRI is not qualified
financially to conduct the CUP. HRI filed its response to the Intervenors' presentation on
February 11, 1999.2 The NRC Staff responded on February,18, 1999.3
On March 3, 1999, the Presiding Officer issued a Memorandum and Order
containing questions on the technical qualification issue. 4 In the March 3 Order, the

ENDAUM's and sRiC's Brief in Opposition to Hydro Resources, Inc's Application for a Materials License
with Respect to: Hydro Resources, Inc. 's Lack of Technical and Financial Qualifications ("ENDAUM's and SRIC's
Presentation on Financial and Technical Qualification Issues").
·
I

2

Hydro Resources Inc.'s Response to lntervenors' Briefs with Respect to Hydro Resources, Inc. 's Technical and
Financial Qualifications and Financial Assurance for Decommissioning (February 11, 1999).
3

NRC Staffs Response to lntervenors' Presentations on Technical Qualification, Financial, and
Decommissioning Issues (February 18, 1999).
4

Memorandum and Order (Questions Concerning the Technical Qualification Issue (March 3, 1999)("March 3 ·
Order").
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Presiding Officer found that HRI and the NRC Staff failed to present any analysis of why
HRI should be found technically qualified. March 3 Order at 2. The Presiding Officer
requested all parties to reply to three questions concerning HRI's technical ·
qualifications. 5 Id. at 3. HRI submitted a response to the Presiding Officer's questions
on March 15, 1999. 6 The Staff submitted a response to the questions on March 15, 1999.7
ENDAUM and SRIC responded to the questions on March 29, 1999. 8 On May 11, 1999,
the Presiding Officer issued LBP 99-18, denying ENDAUM and SRIC any relief.

B.

LBP-99-18 Erred in Finding that HRI has Demonstrated its
Qualifications.
1.

LBP-99-18 Committed Legal Error in Finding That HRI is
Qualified Based on Experience of One Employee of HRl's
Parent Company.

The Presiding Officer committed legal error when he found that "HRI is
technically qualified at this time" and "will be technically qualified when it decides to
commence this project." LBP-99-18 at 5. The Presiding Officer acknowledged that he

5

ENDAUM and SRIC moved for reconsideration ofthis order, on the grounds that it unfairly gave HRI and the
Staff a second chance to cure the seriously deficient record of this license application. As discussed in Section IX
below, the March 3 Order exemplifies a pattern of biased decisionmaking by the Presiding Officer in this
proceeding.
6

Hydro Resources, Inc.'s Response to Questions Posed by Presiding Officer's March 3, 1999 Order (March 15,
1999) ("HRI's Response to Questions on Technical Qualifications").

Lette~ to Presiding Officer Judge Bloch and Special Assistant Thomas Murphy from John T. Hull, with
attached affidavit of Robert D. Carlson (March 15, 1999) ("Staffs Response to Questions on Technical
Qualifications").
7

8

ENDAUM's and SRIC's Responses to the Presiding Officer's March 3, 1999 Questions (March 29, 1999)
("ENDAUM and SRIC's Response to Questions on Technical Qualifications").

4
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was "aware that it is uncertain when this project will commence or whether the people
HRI relies on for its expertise will be available when the project commences." LBP-99-

18 at 4. This is not adequate. The NRC is required to determine that an applicant for a
source materials license "is qualified by reason of training and experience". 10 CFR §
40.32(b) (emphasis added). HRI itselfhas completely failed to demonstrate the
qualifications required by the standard. The Presiding Officer relied primarily on the
experience of Mark Pelizza, who is not even an HRI employee. 9 Mr. Pelizza is an

•

employee of Uranium Resources, Inc., HRI's parent corporation. The experience of a
single Uranium Resources, Inc. employee is not enough to establish that HRI is qualified
to conduct uranium mining and processing operations in Church Rock and Crownpoint.
HRI acknowledged that only three HRI employees have relevant experience, out of a total
of214 projected project employees. 10 HRI's Response to Questions at 2. According to
HRI's COP, there are five key positions in HRI's structure, but the individuals whom
HRI has cited for their experience will fill only three of those positions. HRI has not
submitted information about who will be HRI's Environmental Manager, Radiation
Se:1fety Officer, or Plant Superintendent.

9

The Presiding Officer said: "I am satisfied that Mark Pelizza, in particular, has demonstrated the technical
skills and abilities required to qualify for this license." LBP-99-18 at 4.
The Presiding Officer also cominitted legal error by'relying on information provided by HRI in its answers
to the Presidi:llg Officer's March 3, 1999 Order. The Presiding Officer's request for that information violated 10
CFR §§2.1233 and 2.738, and that information therefore cannot be used as a basis for his ruling. See Section IX,

infra.
10

NUREG-1508, Final Environmental Impact Statement to Construct and Operate the Crownpoint Uranium
Solution Mining Project, Crownpoint, New Mexico (February, 1997) ("FEIS") (ACN 9703200270) Table 4.27 at 497.

5

Moreover, post-hearing determinations cannot be used to obviate basic findings
necessary for issuance of a license, including a finding that the licensee can operate the
proposed facility without endangering the public health and safety. Consolidated Edison
Company ofNew York, Inc. (Indian Sand Point Station, Unit No. 2), CLI-74-23, 7 AEC

947, 952 (1974). See also Long Island Lighting Company (Shoreham Nuclear Power
Station, Unit 1), LBP-83-57, 18 NRC 445, 543-544 (1983).

3.

•

LBP-99-18 Committed Legal Error in Finding That HRI is
Technically Qualified Despite URI's Excursions and Failure to
Restore Groundwater in Texas.

The Presiding Officer asserted that the evidence of excursions in URI's Texas
operations and the failure of URI to restore groundwater to baseline conditions do not
cast doubt on Uranium Resources, Inc. and URI's technical competence. 11 LBP-99-18 at
_4. The Presiding Officer alleged that a lack of technical competence could be
demonstrated only ifENDAUM and SRIC showed that URI failed to plan for the risk of
these excursions, that it treated the excursions incorrectly, and that URI failed to learn
from the experience. Id.
This reasoning constitutes legal error. The Atomic Energy Act and the NRC
provide that a license may nor be issued if issuance would be inimical to health and safety
of the public. 42 USC §2099; 10 CFR §40.32(d). The evidence presented by ENDAUM
and SRIC shows that Uranium Resources, lnc.'s subsidiary, URI, has endangered the

11

The Presiding Officer also erroneously dismissed the issue ofHRI's lack of financial qualifications. LBP-9918 at 5-6. Without adequate financial resources, an applicant simply cannot meet the requirements of 10 C.F.R.
Section 40.32(c).

6

public health and safety in its Texas operations. The Texas Department of Health found
ten violations at URI's Kingsville Dome in situ leach mining site resulting in a:
significant, unacceptable deficiency with regard to the
application and overall effectiveness of [HRI' s] radiation
safety program. 12
The Pre~iding Officer disregarded this evidence. He also ruled that HRI can be
qualified to conduct the CUP even ifHRI cannot prevent excursions and is incapable of

•

restoring groundwater. This amounts to a ruling that HRI should be licensed even though
HRI's parent corporation, on whose technical qualifications the Presiding Officer relies,
cannot conduct the CUP in the manner called for by the License and in a manner that is
not inimical to publtc health and welfare. This is legal error.
3.

LBP-99-18 Committed Legal Error by Placing the Burden of
Proof on ENDAUM and SRIC.

LBP-99-18 misappropriated the burden of proof in this case by ruling that
ENDAUM and SRlC must show a "reasonable doubt " that URI failed to plan for the risk
of excursions, treated excursions incorrectly, or did not learn from their mistakes, in order
to show that HRI is unqualified. The ultimate burden of proof in this matter rests with
HRI. 10 CFR §§2.732, 2.1237. It is HRI that has the burden of demonstrating that it is
qualified by experience and training to conduct the Crownpoint project. ENDAuM and
SRlC have more than met this burden of going forward on this issue, by providing
substantial evidence ofHRI's lack of technical qualifications. HRI has not met its burden

12

Id. at 13-14, and at Exhibit 3.
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of showing that it is qualified; nor has the Staff provided evidence ofHRl's
qualifications. 13 For that reason, the Presiding Officer committed reversible error in LBP99-18 by rejecting the Intervenors' concerns.
B.

LBP-99-18 Contains Clear and Material Factual Errors.

ENDAUM and SRIC have documented problems at Uranium Resources, Inc. and
URI's operations in Texas including violations that constitute serious safety hazards,
excursions at the Kingsville Dome site, lack of groundwater restoration to drinking water
standards at the Benavides and Langoria sites, and unsuccessful uranium restoration at
the Kingsville Dome and Rosita mining sites. 14 The sheer number and variation of
problems in Uranium Resources, Inc's. and URI's Texas operations reasonably serves to
call into question HRI' s technical qualifications to conduct the CUP. 15
The Presiding Officer failed entirely to address the significant contrary evidence
presented by the Intervenors and thus his decision constitutes reversible error. Public
Service Co. ofNew Hampshire (Seabrook Station, Units 1and2) ALAB-722, 6 NRC 33,

41 (1977).

II.

THE COMMISSION SHOULD TAKE REVIEW OF LBP-99-19.

13

The Presiding Officer specifically found that neither HRI nor the Staff had provided proof of qualification in
his March 3, 1999 Order. His consideration of evidence presented in response to that Order violates 10 CFR
§§2.1233 and 2.738, and that evidence catinot be used as a basis for his ruling. See Section IX, infra.
14

Id. at 12-13.

15

Contrary to the Presiding Officer's ruling (LBP-99-18 at 3), the mining that Uranium Resources, Inc. has
conducted in South Texas through URI has been in easier conditions than those that will be encountered at the CUP.
The NRC Staff "does not consider the Texas data as representative for demonstrating restoration at the New
Mexico sites." FEIS at 4-37. Operations at Church Rock will be more technically challenging.
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A.

Background.
1.
Factual Background.

The area· of the Church Rock portion of the Crownpoint Project has a long and
grim history of uranium mining activity and uranium spills, which has left a legacy of
high ambient airborne radon levels and residual gamma radiation at a dozen mining and
milling sites within a 5 .5 mile radius of the proposed HRI Church Rock property . 16

•

There is a significant chance radon emissions from HRI's Church Rock wellfields and
satellite plant will exceed the NRC standard because of the great variability in the
radon-222 source term -- groundwater having dissolved radon concentrations 17 ranging
from 480 pCi/l to the extremely high level of 1,100,000 pCi/l. See Franke Report,
Table 3 and page 8.
The existing noncompliance is misrepresented in the FEIS as "local natural
background radiation," thus misleading the public and decis.ionmakers regarding the
existing man-made hazards and their cumulative relationship with prospective hazards.
FEIS at 4.72. With respect to prospective emissions, the widely divergent radon-ingroundwater data were inappropriately averaged to reach the untenable result that the
additional impacts of the new mines are insignificant. FEIS at 4-74· and 4-83; Franke

16

Intervenors' Environmental Justice Presentation, Testimony of Dr. Christine J. Benally at Table 4 and Exhibit
P (February 19, 1999).
17

Air emissions of radon from pressure vents and resin transfer operations in the satellite plant process circuit
were calculated by the NRC Staff using an average concentration of dissolved radon in the process water. FEIS at
4-82 - 4-83.

9
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Report at 8.

Because these high radiation levels are in excess of federal standards,

they preclude the addition of another source by HRI. Intervenors' Air Presentation at
6-9.18

2.

Procedural Background.

lntervenors made their evidentiary presentation on February 11, 1999. HRI
responded on February 11, 1999. 19 Eastern Navajo Dine Against Uranium Mining's

•

and Southwest Research and Information Center's Brief Regarding Radioactive Air
Emissions at the Crownpoint Project at 10-11 (January 11, 1999) ("lntervenors' Air
Presentation"); Testimony of Bernd Franke (January 5, 1999) ("Franke Testimony");
Franke, "Crownpoint Uranium Solution Mining Project: Review of Outdoor Radon
Levels and External Gamma Radiation at 4-7 (January 5, 1999) ("Franke Report").
The Staff filed a responsive presentation and affidavit on February 18, 1999. 20 On
March 18, 199, the Presiding Officer issued LBP-99-15, -

NRC - , which requested

clarification from the parties regarding a number of issues, including rationales and
methods for distinguishing background from non-background radiation, the
methodology for assessing doses, the location of the person receiving the highest dose

18 See also, ENDAUM's and SRIC's Response to LBP-99-15, Questions Concerning Radioactive Air Emissions
(April 7, 1999) ("Intervenors' Response to LBP-99-15") at 2-3.

19 Hydro Resources, Inc. 's Response to Eastern Navajo Dine Against Uranium Mining's and Southwest
Research and Information Center's January 11, 1999 Brief Regarding Radioactive Air Emissions at the
Crownpoint Project and attached Affidavit of Alan C. Eggleston, Ph.D (February 10, 1999).
20

NRC Staff's Response to Intervenors' Presentation on Air Emissions Issues, with attached Affidavit of
Christepher A. McKenney (February 18, 1999).
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from HRl's operation, the geographic area that should be considered, and the adequacy
of the FEIS to address the impacts of HRI's operation. Id., slip op. at 10.
lntervenors, the NRC Staff, and HRI submitted responses to the Presiding Officer's
questions on radioactive air emissions, which were issued in LBP-99-15. 21 As
disc~ssed in Section IX below, Intervenors also sought reconsideration of the Presiding

Officer's biased and improper determination to give the NRC a second chance to
defend the FEIS.
On May 13, 1999, the Presiding Officer issued LBP-99-19, which denies.
ENDA UM and SRIC relief with respect to their concern that the public dose limits of
10 C.F.R. Part 20 will be violated. LBP-99-19 at 10. LBP-99-19 defers ENDAUM's
and SRIC's concerns that the NRC's treatment of radioactive air emissions violated the
National Environmental Policy Act ("NEPA") to a later partial initial decision. Id. at
2. The NEPA issues were addressed in LBP-99-30, which the Presiding Officer issued
on August 20, 1999. LBP-99-30 also denies Intervenors any relief with respect to
NEPA violations, largely on the basis of the conclusions reached in LBP-99-19. LBP99-30 at 57-58, 70-71.

21

ENDAUM's and SRIC's Response to LBP-99-15, Questions Concerning Radioactive Air Emissions (April
7,, 1999) ("Intervenors' Response to LBP-99-15"), with attached Declaration of Be~d Franke and April Affidavit
of Richard J. Abitz (April 7, 1999); Letter from John T. Hull, NRC Staff, to Presiding Officer (April 7, 1999)
with attached Affidavit of Christepher A. McKenney (April 7, 1999); Hydro Resources, Inc. 's Response to LBP99-15 (April 7, 1999). On April 21, 1999, Intervenors submitted a response to the April 7, 1999 responses of the
NRC Staff and HRI. ENDAUM's and SRIC's Response to HRI's and NRC Staff's Answers to LBP-99-15, ·
Questions Concerning Radioactive Air Emissions (April 21, 1999) ("Intervenors' April 21 Response to HRI and
NRC Staff"). The NRC Staff and HRI also submitted responses to Intervenors' April 7, 1999 response. NRC
Staff's Response to Intervenors' Air Emissions Answers (April 21, 1999); HRI's Reply to Intervenors' Response
to LBP-99-15, Memorandum and Order (Questions Concerning Radioactive Air Emissions).
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B.

The Commission Should Take Review of LBP-99-19.

LBP-99-19 contains significaµt legal errors and clearly erroneous factual
findings, and raises important questions of law and public policy concerning the
Commission's interpretation of its regulations for the protection of the public from
radioactive airborne emissions. As discussed above and summarized in LBP-99-19,
the Intervenors' case regarding the airborne emissions from the proposed Crownpoint
Project is threefold:

•

First, existing non-background levels of radiation at Church Rock

are already above federal regulatory limits, thus precluding the addition of a new
source. Second, the emissions from HRI's operation, by themselves, would also
exceed regulatory limits and thereby jeopardize public health. Finally, the
Environmental Impact Statement ("FEIS") for the Crownpoint Project misrepresents,
distorts, or fails to disclose key information about the significant impacts of airborne
emissions from the Crownpoint site. Id., at 2. LBP-99-19 should be reviewed because
it fundamentally misinterprets the Commission's requirements for consideration of nonbackground radiation, and because it arbitrarily ignores evidence submitted by the
Intervenors showing that HRI's prospective emissions will exceed regulatory limits.
LBP-99-30 should also be reversed because it fails to require consideration of the
airborne radioactive impacts of the project in a revised and reissued EIS.

1.

The Presiding Officer Misinterpreted the Part 20 Regulations
Governing Consideration of Non-Background Radiation.

As the Presiding Officer recognized in LBP-99-19, determining whether HRI's

12

operation will comply with 10 C.F.R. Part 20 regulations for airborne radioactive
emissions requires consideration of the contribution of existing non-background sources
of radioactivity. Id., slip op. at 7. LBP-99-19 correctly concludes that radiation from
source and byproduct material is included in the calculation of the non-background
dose to the public, whether or not the materials are regulated by the Commission. Id.
However, LBP-99-19 contains several fundamental legal, procedural, and
factual errors.

First, it presumes that the source of the radiation must be within the

control of the licensee, and thereby ignores potentially significant offsite sources.
Second, it sets up a location 100 meters from the fence line as the appropriate place for
calculating the public dose. Finally, it utilizes an irrational method of calculating the
existing non-background radiation dose.

2.

LBP-99-19 improperly presumes that radiation source must
be within licensee's control.

LBP-99-19 presumes that in order to be subject to NRC regulation, nonbackground radiation doses must be under the control of the licensee. Id., at 8, 9.
Based on this unlawful assumption, the Presiding Officer ignores evidence of the high
ambient airborne radiation levels at the Church Rock site 22 , and arbitrarily accepts a
dose analysis by the NRC Staff that is based solely on the sampling of soil from Section
8 and HRl's projected emissions. LBP-99-19 at 8. As a result, LBP-99-19 incorrectly
accepts the Staff's conclusion that the total annual TEDE exposure to the nearest

22

See DEIS at3-19 andFrankeReportat4-7.
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resident would be a "small fraction of one millirem." Id.
The Presiding Officer's decision is completely at odds with the stated purpose
of the Part 20 regulations, which is:
to control the receipt, possession, use, transfer, and disposal of licensed
material by an licensee in such a manner that the total dose to an individual
(including exposures to licensed and unlicensed radioactive material and
from radiation sources other than background radiation) does not exceed the
standards for protection against radiation prescribed in the regulations in this
part.
10 C.F.R. § 20.lOOl(b) (emphasis added). The Commission's goal, therefore, is to
protect individual members of the public from receiving radiation doses above the
public dose limit, regardless of the source of the dose.

The injury to health is the

same, regardless of the physical location of the materials emanating the dose.
The Presiding Officer relies for his conclusion that radiation sources outside the
.control of the licensee are not regulated on the Statement of Considerations for the
1991 Part 20 rulemaking, in which the Commission stated that:
The new lower dose limit for members of the general public (which was
described as a 'reference level' in the proposed rule) applies only to doses from
radiation and radioactive materials under the licensee's control.

Id., citing 56 Fed. Reg. 23,360, 23,274 (May 21, 1991). The Presiding Officer quotes
the rulemaking document out of context, however. In the very next sentence, the
Commission qualifies the statement by acknowledging that:
The EPA' s generally applicable environmental radiation limit for nuclear power
operations (40 CPR part 190) does apply to the total dose from all sources
within the uranium fuel cycle. However, in its practical implementation, the
sources would have to be located within a few miles of each other for the
14

combined dose contributions to be significantly different from the dose from
either facility alone.
56 Fed. Reg. at 23,274. Thus, in promulgating Part 20, the Commission confirmed its
concern that the regulations must protect the public from all radiation sources, and
expressed its disbelief that the close proximity of multiple sources would ever be an
issue. That is not the case at Church Rock, where many past uranium mining projects
exist ill close proximity and continue to emit radiation.
LBP-99-19 also ignores numerous other precedents cited in the Intervenors'
Response to LBP-99-15 at 3-5, which conflict with the Presiding Officer's conclusion
that the Commission intends to regulate only those sources controlled by the licensee.
These pronouncements demonstrate the Commission's intent to regulate all man-made
sources other than medical and weapons/accident fallout. Id., citing Final Rule, NRC
Radiological Criteria for License Termination, 62 Fed. Reg. 39058, 39062 (July 21,
1997) (emphasis added); Proposed Rule, Disposal of High-Level Radioactive Wastes in a
Proposed Geologic Repository at Yucca Mountain, Nevada, Part II, 64 Fed.Reg. 8640,
8652 (February 22, 1999) ("Proposed Rule for Yucca Mountain"). The Presiding Officer
did not address these precedents, nor explain how they could be consistent with his
decision.

3.

LBP-99-19 clearly errs in evaluating the offsite public dose.

The Presiding Officer also commits legal error and clear factual error by
presuming a location 100 meters from the fence line as the appropriate place for

15

calculating the public dose, and by determining that the Intervenors have failed to show
"how the existing elevated levels from on-site have an impermissible impact on an
individual off-site." LBP-99-19, slip op. at 8. First, the Presiding Officer clearly
erred in basing his decision regarding prospective impacts on a hypothetical individual
100 meters off site. LBP-99-19, slip op. at 8. 23 As Mr. Franke testified, without
effective rebuttal from any party, the dose from HRI's prospective operations is likely
to be highest for the person who is standing near the fence line. This is because the
emissions from the HRI operation are likely to fluctuate a great deal, reaching
potentially very high levels at which a person could absorb more than the average
annual dose limit merely by standing near the fence for an hour. Franke Declaration at
21, Franke April 21 Response Declaration at 4. Therefore, an individual on the site
boundary, such as a person herding livestock, or a road construction worker, is more
likely to be hit with the highest dose than the nearest resident. Franke Declaration at
21.

Accordingly, it is conservative to assume that the individual receiving the highest

dose is the person at the site boundary. The Presiding Officer makes no reference at
all to this testimony by Mr. Franke, let alone explain why he did not find it persuasive.
His failure to confront the evidence constitutes reversible error. Seabrooke, 6 NRC at

23

LBP-99-19 does not explain the basis for his interpretation. The interpretation was proposed, however by
the Staff. The Staff interpreted of 10 C.F.R. § 20.1302(b)(l) as allowing a licensee "to calculate (or measure) the
dose to the real individual who is likely to receive the highest dose." Staff Response at 4. The Presiding Officer,
however, has no legal basis for adopting the Staff's interpretation. The regulation refers to the "individual likely to
receive the highest dose," and makes no mention ofa "real person." The result obtained by this interpretation is
absurd. Regardless which "real person" is chosen today, another individual may later be located closer to the
source. Moreover, it is important to observe that where the Commission has proposed a standard for a "real person"
it has done so explicitly. Proposed Rule for Yucca Mountain, 64 Fed. Reg. at 8652.
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41.
Second, the Presiding Officer also commits clear factual error by ignoring the
Intervenors' evidence regarding the offsite impacts of existing and prospective
radioactive emissions. Franke Report at 10, Franke April 6 Declaration at 21. Thus,
the Presiding Officer's claim that Mr. Franke did not make a showing regarding the
offsite impacts of existing radiation is patently incorrect.

•

4.

LBP-99-19 utilizes an irrational method of evaluating the
existing non-background radiation dose.

LBP-99-19 further mixes legal error and extreme factual error by focusing its
evaluation of HRI's radiation doses exclusively on what doses can be attributed to
Section 8. LBP-99-19 at 8. The "bubble" the Presiding Officer attempts to place over
the southeast quarter of Section 8, where HRI intends to mine, is neither lawful nor
sensible from the perspective of public health protection. First, from a legal

•

perspective, the NRC may not license the HRI operation if it would result in public
exposures from any man-made sources that exceed regulatory limits. Hence, the
Presiding Officer is not entitled to examine Section 8 in a vacuum in order to facilitate
HRI's compliance with the limits.

5.

LBP-99-19's Conclusions Regarding Prospective Radiation
Doses from the Crownpoint Project Are Clearly Erroneous.

The FEIS for the Crownpoint Project concludes that airborne emissions from
HRI' s prospective mining operation will not exceed the regulatory standards in 10
C.F.R. Part 20. In their evidentiary presentation, the lntervenors noted that this
17

conclusion is based in large part on deriving the radon-in-air emissions estimates from
highly variable radon concentrations measured in 25 groundwater samples collected in
1982 from monitor wells at the HRI Unit 1 site. Franke Report at 8 and 15. Given this
significant variability in radon concentrations, Mr. Franke testified that it was
inappropriate to take an arithmetic average without accounting for the uncertainty of
the data. Id. It was also inappropriate to use the MILDOS model to calculate the
doses, because MILDOS is only applicable to continuous releases, and the limited
available data shows that the releases from the HRI project will vary considerably from
hour to hour. Id. at 9.
Mr. Franke performed an uncertainty analysis, evaluating a base case, lower
case, and upper case scenario. Id. at 9-10. For the upper case scenario, Mr. Franke
'determined that there is a greater than 50% probability that the annual average RN-22
concentration exceeds the limit of 0.1 pCi/l (with daughters present) in the air of

•

unrestricted areas. Id. at 10-11. He concluded that the FEIS failed to address the
considerable uncertainty of the annual average source term of radon-222 and
underestimated the potential impact of HRI operations. Id. As concluded by Mr.
Franke, when the uncertainty of the source term is taken into account, "it becomes
clear that there is a significant likelihood that in all three areas of the Crownpoint
project, radon-222 emissions generated by HRl's operation will, by themselves, exceed
NRC regulatory limits." Id.
In LBP-99-19, the Presiding Officer appears to accept Mr. Franke's corrections
18

to the calculations of the HRI mine source term, showing that appropriately considered
values may be significantly higher than postulated in the FEIS. LBP-99-19 at 8, citing
Franke April 7 Declaration at 8. Without explanation, however, he summarily
concludes that he "understand[s]" the Staff's "worst case dose calculations, and
"consider[s] it reasonable." Id. This cursory statement, which purports to summarize
the Presiding Officer's conclusions regarding no less than three rounds of affidavits or
declarations addressing the subject of air emissions (two of which were provided as a
result of the Presiding Officer's specific request for additional information), is grossly
inadequate to explain the basis for the Presiding Officer's decision. Public Service Co.
of New Hampshire, 6 NRC at 41. The Presiding Officer completely failed to address

Mr. Franke's testimony that the limited data provided by HRI showed that uncertainty
analysis was required in order to evaluate prospective doses, or to explain why it chose
to accept the Staff's grossly oversimplistic dose analysis, rather than to credit Mr.
Franke's testimony.
To the very limited extent that the Presiding Officer even addresses Mr.
Franke's evidence, he completely misunderstands and mischaracterizes it, by
incorrectly terming it a "worst case scenario." LBP-99-19 at 8. The term "worst case
scenario" implies that Mr. Franke picked the most unlikely circumstances to evaluate.
In fact, as discussed in his January 11 Report at 5, Mr. Franke, recognizing the
extreme variability in the radon-in-groundwater data, used an "appropriate" factor of
five to identify the upper and lower bounds around the "average" radon-in-groundwater
19

concentrations for purposes of evaluating doses. He also used a standard uncertainty
statistical framework, which the Staff did not object to, to perform his analysis. The
Presiding Officer never addresses this aspect of Mr. Franke's testimony, nor explains
why he believes the NRC acted reasonably in ignoring the significant variability in the
data. 24
The Presiding Officer has made significant legal and factual errors in LBP-9919. The decision should therefore be reviewed and reversed.

III.

THE COMMISSION SHOULD REVIEW. LBP-99-30 WITH RESPECT TO
THE ENVIRONMENTAL IMPACTS OF AIRBORNE RADIATION.
The Presiding Officer's partial initial decision approving the adequacy of the

FEIS to address airborne radiological impacts must be reviewed and reversed, because
it affirms the adequacy of an FEIS that makes a mockery of the legal requirements of
NEPA for "full disclosure" of the environmental impacts of a proposed project.

•

Environmental Defense Fund v. Corps of Engineers of the U.. S. Anny, 325 F.Supp .
749, 759 (E.D. Ark. 1971) (prohibiting the Corps of Engineers from proceeding with a
project because of the inadequacy of the EIS for the project). The FEIS for the
Crownpoint Project distorts the environmental impacts of the proposed mining project,
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The Presiding Officer also ignores the evidence presented by Intervenors in asserting that:
Franke can not properly utilize his worst case scenario to calculate a limit which is based on annual
average exposures. See 10 C.F.R. § 20.1302(b)(2)(1) and Table 2 of Part 20 Appendix B. The
probability that an individual will be present during the worst case scenario is less than 100 percent and it
is therefore inappropriate to act as if the individual would definitely be there during a "worst case."

LBP-99-19 at 8. This conclusion .is made in complete disregard of Mr. Franke's evidence that due to the
significant fluctuation in the source term, a person standing at the HRI fence line could get a higher dose in one
hour than a local resident would get during an entire year. Franke April 21 Response Declaration at 4.
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thereby "defeat[ing] the first function of an EIS by impairing the agency's consideration
of the adverse environmental effect" of the project and "skewing the public's
evaluation~"

25

LBP-99-30 fails completely to grapple with the serious

misrepresentations and distortions in the FEIS, and what little reasoning it offers is
internally inconsistent with the Board's conclusions in LBP-99-19.
As set forth in detail in the lntervenors' Air Presentation, the FEIS

•

misrepresents the high existing ambient radon levels in the Church Rock area as "local
natural background radiation." Intervenors' Air Presentation at 8, citing FEIS at 4-72.
The only quantitative information provided in the FEIS about existing radiation levels ·
asserts that the levels are "natural." Id. Thus, the FEIS falsely lulls both
decisionmakers and the public into the mistaken belief that the high ambient radiation
,

levels in the Church Rock area must be accepted as the state of the natural world,
rather than an ongoing and adverse human impact that is about to be compounded by
HRI's activities. By mischaracterizing the significant and ongoing nature of these
impacts, the FEIS also distorts any meaningful evaluation of alternatives or mitigative
measures.
Moreover, as discussed in Section Il above, the Presiding Officer clearly errs
in concluding the prospective impacts of HRl's operations are minimal. LBP-99-30 at
71. In addition, the Presiding Officer imperissibly segments the consideration of the

25

Hughes River Watershed Conservancy v. Agriculture Dept., 81 F.3d 437, 446 (4' Cir. 1996), citing South
Louisiana Environmental Council, Inc. v. Sand, 629 F.2d 1005, 1011-12 (5' Cir. 1980). See also Johnston v.
Davis, 698 F.2d 1088, 1094-95 (lQh Cir. 1983).
·
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air impacts of the project. LBP-99-30 at note 36 and page 76. Thus, by refusing to
consider anything more than the first incremental step in the Crownpoint Project, the
Presiding Officer fails to recognize or evaluate the impacts of the entire project that his
agency has

lice~sed.

NEPA abhors this kind of tunnel vision, and therefore LBP-99-30

must be reviewed and reversed.

IV.

•

THE COMMISSION SHOULD REVIEW LBP-99-30 WITH RESPECT TO
INTERVENORS' CONCERNS REGARDING GROUNDWATER
PROTECTION.
LBP-99-30 is fraught with legal and factual errors and effectively authorizes an

experiment in a valuable aquifer by deferring crucial site characterization testing to the
post-hearing period.

A.

Summary of Decision.
1.

Factual Background.

HRI plans to construct well fields at each of the four mine sites and inject a

•

mining solution composed of bicarbonate ion complexing agents and dissolved oxygen
through wells into a saturated subsurface ore zone. See, FEIS §§2.1.1 - 2.1.1.2 at 2-3 and
2-5. Uranium compounds, already present in the aquifer in an insoluble form, would then
become oxidized and react with the lixiviant tp form a soluble mixture. Id. at § 2.1.1.2 at .
2-5. HRI proposes that the uranium enriched pregnant lixiviant would be pumped from
production wells to the satellite processing plants for uranium extraction by ion exchange.

Id. at § 2.1.1.2 at 2-6.
The pregnant lixiviant will contain high concentrations of contaminants. Radium-
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226 will be present in concentrations ranging from 100 to 1,000 times the native
groundwater average, and 200 times the national primary drinking water standard. FEIS
at 2-6 and 3-26; Abitz January 11, 1999, Testimony at 30. Uranium will be present in
concentrations of20,000 to 100,000 times the native groundwater average. Id. Chloride
will be present in concentrations of 63 to 450 times the native groundwater average. Id.
The "mine zone aquifer" in which the underground injection will take place at all
four mining locations at the Crownpoint Project is the Westwater Canyon Member of the
Morrison Formation ("Westwater"). The Westwater is described by the NRC as an
"important regional aquifer". FEIS §3.2.1at3-7. The Westwater Canyon aquifer
supplies drinking water to more than 10,000 residents from five municipal wells in
Crownpoint, one well in Standing Rock, New Mexico, and one well in Mariano Lake,
New Mexico. Id. at 3-24; Intervenors' Groundwater Presentation, Exhibit3-P at 1-2, and
Exhibit 4 .

•

Few developed wells exist in the region. Two municipal wells in Crownpoint
J

tap the Westwater Canyon Member exclusively, and three others draw water from both
the Westwater and the overlying Dakota Sandstone. Two domestic water supply wells
draw water from the Westwater near the Church Rock site: one, identified as Well No.
16T-513, is located 1.5 miles southeast of Section 8, and the other, at the former
United Nuclear Corporation millsite, is located 2.5 miles northeast of Section 8. See,
Intervenors' Groundwater Presentation Exhibits 4 and 5, and Exhibit J of the Affidavit
of Michael G. Wallace (May 20, 1999), attached to ENDAUM's and SRIC's
23

Responses to the Presiding Officer's April 21 Questions (May 25, 1999).
HRI originally proposed to use a 1 % bleed (40 gallons per minute ["gpm"])
during production to maintain a cone of depression within the production zone that is
intended to prevent lixiviant from spreading outside the ore zone. HRI Response to
RAI No. 29 at 3 (Responses to RAis 1-48) (February 19, 1996), attached to Letter
from Mark Pelizza, HRI to John Holonich, NRC, (February 20, 1996) (Hearing
Record ACN 960220389); COP at Figures 3.1-2 and 3.1-1, at 45-46. This figure
applies to each satellite plant and the Crownpoint processing plant. Id.

This was the

bleed that was described in HRl's application materials and in the FEIS (at 2-7). 26
However, HRI's bleed is actually 0.025%, as 39 gpm (virtually all of the planned 40
gpm bleed) is returned to the host aquifer during production. Staub January 11, 1999,
Testimony at 34-35; COP at Figures 3.1-2 and 3.1-1, at 45-46.

2.

Procedural Background.

On January 12, 1999, Intervenors' served their initial presentation on
groundwater

issu~s.

Intervenors Written Presentation in Opposition to Hydro

Resources, Inc. 's Application for a Materials License with Respect to: Groundwater
Protection. Corrected Certificate of Service (January 27, 1999). The presentation
included expert testimony from Dr. William P. Staub, Dr. Richard Abitz, and Mr.

26

To demonstrate to the NRC that HRI can control lixiviant during mining, HR.I relies on the hydrologic
modeling performed by Geraghty and Miller. An Analysis of Hydrodynamic Control (Hearing Record ACN
931216178) (October, 1993). The effect ofreinjection of virtually all of the 40 gpm bleed somewhere inside the
HRI Church Rock property was not included in the Geraghty and Miller modeling. See, Wallace January 11 1999
Testimony at 27-30; Wallace April 7, 1999, Reply Testimony at 13-19.
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Michael G. Wallace. lntervenors' Groundwater Presentation, Exhibits 1, 2, and 3. On
January 18, 1999, with leave from the Presiding Officer, Intervenors filed an amended
legal brief for the groundwater presentation ("lntervenors' Groundwater Presentation").
On February 19, 1999, HRI filed Hydro Resources, Inc. 's Response to lntervenors'
Brief in Opposition to Hydro Resources, Inc. 's Application for a Materials License
with Respect to Groundwater Issues ("HRI Response"). On February 26, 1999,

•

counsel for HRI sent a letter the Presiding Officer attaching a revised groundwater
response. On March 12, 1999, the NRC Staff served the NRC Staff's Response to
Intervenors' Amended Presentation on Groundwater Issues ("Staff Response").
Intervenors ENDAUM and SRIC were granted leave to reply to the HRI and
Staff response presentations, which they filed on April 8, 1999. ENDAUM's and
SRIC's Reply in Response to HRI's and the NRC Staff's Response Presentations on
Groundwater Protection Issues (April 8, 1999) ("lntervenors' Groundwater Reply").
On April 21, 1999, the

Pr~siding

Officer issued an order requiring the NRC

Staff to answer seven questions, three of which related to groundwater, and providing
the other parties an opportunity to respond. Memorandum and Order (Questions)
(April 21, 1999). An eighth question posed by the Presiding Officer was addressed to
ENDAUM and SRIC. Id. The NRC Staff and HRI both responded to the questions on
May 11, 1999. 27 lntervenors filed their response on May 25, 1999. Intervenors' Joint

27

NRC Staff Response to Questions Posed in April 21 Order (May 11, 1999) ("Staff Response to April 21
Questions"); Hydro Resources, Inc.'s Reply to April 21, 1999 Memorandum and Order (Questions) (May 11,
1999) ("HRI's Response to April 21 Questions").

25

Response to HRI's and the NRC Staff's Responses to the Presiding Officer's April 21, ,
1999 Memorandum and Order (Questions) (May 25, 1999) ("lntervenors' May 25 Joint
Response"). The NRC Staff, on the same date, filed a response to HRI's answers to
the April 21 questions. NRC Staff's Response to HRI's Answer to Presiding Officer's
Question (May 25, 1999).
LBP-99-30 rejects the groundwater protections concerns presented by
Intervenors. The analysis and conclusions presented in this PID are in error as
explained in detail below.

B.

LBP-99-30 Contains Reversible Legal Errors.
1.

The Presiding Officer Erred in Holding that HRI has a Valid
Temporary Aquifer Exemption for Section 8.

LBP-99-30 erroneously finds that an aquifer exemption has been granted.for
Church Rock Section 8. LBP-99-30 at 39, 49, 51. As lntervenors have explained
several times in this proceeding, the aquifer exemption granted by Region 6 of the U.S.
Environmental Protection Agency ("EPA") on June 21, 1989, is at best of questionable
validity. See Intervenors' Groundwater Presentation at 14-15, 63-65; ENDAUM's and
SRIC's Motion for Leave to Submit Reply Brief And Rebuttal Testimony in Response
to HRI's Response Presentation on Groundwater Protection Issues at 6 (March 5,
1999); Abitz April 8 Reply Testimony at 3-4 and note 1. However, EPA Region 9
has since determined that it has regulatory jurisdiction over Section 8, on behalf of the
Navajo Nation, and requires HRI to submit a UIC permit application to Region 9. See
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Intervenors' Groundwater Presentation Exhibit 8. Exhibits 7, 8 and 9 to Intervenors'
Groundwater Presentation show clearly that there is a dispute over jurisdiction of both
portions of the Church Rock site (Sections 8 and 17), and that HRI was made aware of
that dispute by EPA Region VI in November 1993. Id., Exhibit 7.
In other forums, HRI has admitted that the State of New Mexico's jurisdiction is
in dispute. Among the issues that HRI raises on appeal of the Region 9 BP A
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determination in the 10th Circuit was whether the effect of the decision was "to
summarily revoke or amend the effect of a previously issued [New Mexico] permit (DP558) ... " Intervenors' Groundwater Presentation, Exhibit 9 at 3. HRI's parent company,
Uranium Resources, Inc., reported in its 1997 10-K annual report to the Securities and
Exchange Commission that, 11 As a result of this dispute, the EPA has indicated that an
BPA permit will be required on this property. This situation could potentially delay or
obstruct development of Section 8. 11 ENDAUM's and SRIC's Presentation on Hydro

•

Resources, Inc. 's Lack of Technical and Financial Qualifications (January 11, 1999),
Exhibit B at 20.
Intervenors have made it clear in their pleadings before the licensing board that
Region 9 BPA has asserted UIC jurisdiction over Section 8, and the old permit and
aquifer exemption under the New Mexico program are not valid. Intervenors have also
pointed out that this issue is the subject of a legal dispute in the 101h Circuit U.S. Court of
Appeals. Intervenors' Groundwater Presentation at 14-15, 63-65; ENDAUM's and
SRIC's Motion for Leave to Submit Reply Brief And Rebuttal Testimony in Response to
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HRI's Response Presentation on Groundwater Protection Issues at 6 (March 5, 1999);
Abitz April 8 Reply Testimony at 3-4 and note 1. HRI's bald assertions that it holds an
aquifer exemption for Section 8 misrepresent the record. EPA has determined that the
State of New Mexico did not have jurisdiction to issue the exemption in the first place,
and HRI must instead comply with Region 9's Navajo UIC program. The Presiding
Officer, in this instance, committed serious legal error in taking HRI at its word, and
ignoring the jurisdictional nature of the case as evidenced by the record.
LBP-99-30's faith in HRI's claim distorts the findings and conclusions
throughout the decision: LBP-99-30 dismisses Intervenors' concern that restoration at
Section 8 is not technically feasible in part by stating, "It should be noted that Church
Rock Section 8 is not required to be an area where subsurface water must be potable by
EPA standards; it is exempt." LBP-99-30 at 39. The Presiding Officer uses the
claimed exemption to dismiss lntervenors' concern that the project poses an undue
threat to the quality and safety of the public water supply because the Safe Drinking
Water Act will be violated. Id. at 49-51. Each conclusion is in error.

2.

The Presiding Officer Errs in Setting Aside Material Issues
for Post-Hearing Resolution.

LBP-99-30 errors in deferring key issues for post-hearing resolution. It is wellestablished that "the mechanism of post-hearing resolution must not be employed to
obviate the basic findings requisite to an operating license - including a reasonable
assurance that the facility can be operated safely without endangering the health and
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safety of the public. 11 Consolidated Edison Company of New York, Inc., 7 ABC at
952. 28 LBP-99-30 improperly defers resolution oflntervenors' concerns that the
Westwater aquifer is heterogeneous and will lead to undetected excursions of
contamination and vertical excursions, by citing to the additional testing requirements
of HRI's license. LBP-99-30 at 11, 11 HRI's license conditions acknowledge that one
pump test is by no means definitive either in determining the hydrological properties of
the aquifer, including whether or not it is vertically contained. Accordingly, additional
pump tests will be conducted. 11 Id. and at 22-23, 26. LBP-99-30 defers to posthearing resolution a determination of whether the Westwater is vertically confined from
the underlying Cow Springs aquifer, despite the fact that available data indicate there is
connection between the two aquifers. Id. at 18 and 24; Intervenors' Groundwater
Presentation at 23-27. Moreover, LBP-99-30 also defers the establishment of baseline
water quality at the project to post-hearing resolution. Id. at 34-35. The Presiding
Officer deferred this issue despite the fact that baseline water quality is a hotly
contested issue in the case. lntervenors' Groundwater Presentation at 28-29, 47-48;
Abitz January 11, 1999 Testimony at 10-18, 22-24. Intervenors presented evidence
that HRI improperly combined data from the high quality non-ore zones in the
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Indian Point further cautions that post-hearing resolution "should be employed sparingly and only in clear
cases." Id. When there are "unresolved aspects" of a licensing review, post-hearing resolution is only suitable for
"'minor procedural deficiencies."' Long Island Lighting Company (Shoreham Nuclear Power Station, Unit 1), LBP83-57, 18 NRC 445, 543-544 (1983) quoting Consolidated Edison Company ofNew York, 7 AEC at 951-952 and
note 8 (minor deficiencies in nonsafety-related equipment program can be resolved by the Staff post-hearing, but
prior to licensing).
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Westwater with poorer quality data from ore zones, and this information has
improperly been used as a measure of baseline i,n the FEIS. Id. In addition, LBP-9930 accepts the use of a post-hearing restoration demonstration to show HRI can actually
restore the groundwater after it has begun mining uranium, despite evidence in the
record that successful restoration will not occur. LBP-99-30 at 39-40, 47; Intervenors'
Groundwater Presentation at 46-48, 53-54.

3.

The Presiding Officer Errs in Rejecting Intervenors' Concern
Regarding the NRC uranium effluent-release standard of 0.44
mg/I.

The Presiding Officer commits legal error in refusing to rule on Intervenors'
concern that the Staff's use of the NRC uranium effluent-release standard of 0.44 mg/I
is inappropriate and is not protective of public health. LBP-99-30 at 36-37. In a
sec~ion

on NEPA issues, LBP-99-30 explains, "To the extent that Intervenors'

challenge the validity of the NRC standard of 0.44 mg/I for the concentration of
uranium, they are impermissibly challenging the validity of an NRC regulation." LBP99-30 at 61. Intervenors have never challenged the validity of the uranium standard in
Appendix B to 10 C.F.R. Part 20. Rather, they have consistently challenged the use of
this effluent standard to protect public health from the toxic effects of uranium. See,
ENDAUM's and SRIC's Second Amended Request for Hearing, Petition to Intervene,
and Statement of Concerns at 66 (August 15, 1997); Intervenors' Groundwater
Presentation at 49 and Abitz January 11, 1999 Testimony at 45. EPA has established a
30

uranium standard of 0.044 mg/L for groundwater cleanups at UMTRA sites in order to
protect public health, and proposed a drinking water standard of 0.020 mg/L for
uranium. Intervenors' Groundwater Presentation at 49-51. It is clearly erroneous for
the Presiding Officer to affirm a uranium standard that is 10 times the standard
approved by EPA and more than 20 times EPA' s proposed health-based drinking water
standard. This legal error is repeated in other portions of the decision where it is used

•

by the Presiding Officer to downplay the environmental and health impacts of the
project. LBP-99-30 at 12, 36-37, 61.

4.

The Presiding Officer Errs by Shifting the Burden of Proof to
Intervenors.

The Presiding Officer commits legal error by shifting the burden of proof from
HRI to the Intervenors in this proceeding. For example, on page 38 of LBP-99-30, he
asserts, 11 Intervenors have not established that relaxing the [restoration] goals would

•

create serious problems, 11 in rejecting their concerns that HRI may be permitted to
modify restoration goals to a level that degrades water quality. See, Intervenors'
Groundwater Presentation at 51-53. The decision also improperly attempts to shift
HRI's burden onto the NRC Staff and even the EPA: 11 [i]n addition, I expect both the
Staff and the Environmental Protection Agency to be ardent protectors of the quality of
the water supply in the event these [restoration] standards are exceeded. 11 Id.

C.

LBP-99-30 Contains Clearly Erroneous Factual Errors.

1.

The Presiding Officer Errs in Analyzing the Project on a
Regional Scale.
31

LBP-99-30 misinterprets the necessary scale of analysis for the project which
results in the unreasonable conclusion that "the ore zone in the Church Rock area is
homogenous (isotropic) with respect to fluid flow, and that the ore zone does not
contain significant channelways." See LBP-99-30 at 13-15, 30. The Presiding Officer,
in error, assesses the project on a regional scale, not the local scale of the proposed
project. 29 In doing so, he refers to portions of the record that acknowledge that on a
regional scale, the Westwater contains channel belts at least 1 km wide. Id. LBP-9930 unfortunately fails to reconcile the evidence in the record that on a local scale, the
Westwater is heterogeneous. A three-dimensional study by Cowan finds the Westwater
contains sandstone "sheets that contain abundant concave-up troughs typically 30 m
wide [100 feet] and 5 m thick." Intervenors' Submission of Information Requested in
April 21, 1999 Order, attachment at 80, 84, 89, Figure 18. lntervenors' expert
geologist, Dr. Spencer G. Lucas, an nationally recognized authority in the Jurassic
sedimentology of northwestern New Mexico, testified:
Cowan concludes that Westwater Canyon deposition was in channels one
to several km wide composed of numerous smaller channels. Cowan's
article thus well documents the lithologic heterogeneity of the Westwater
Canyon Member at the scale of the small channels (which are associated
with lenticular bar and overbank deposits). ·

29

The Presiding_ Officer states on page 9, "On a broad scale, that of the proposed mining operation, the Westwater
may be approximated as homogenous. II The mining operation, where each wellfield on HRI's quarter section of
Section 8 would be approximately 625 feet, is not broad or regional in scope. See Consolidated Operations Plan,
Rev. 2.0 Figure 1.4-8; FEIS at Figure 3.11.
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Response Affidavit of Dr. Spencer G. Lucas at 5, 6 (May 20, 1999). 30
LBP-99-30 acknowledges the local heterogeneity of the Westwater: "If you consider a
small area of the Westwater, then it might be heterogenous [sic], even though considering a
larger area, as if from a distance, it might be homogenous," and "On a small scale,
groundwater flow in the Westwater is complicated." LBP-99-30 at 14. Yet, the decision fails
to explain why the project is not evaluated at the local level where the Westwater is
hydrogeologically heterogeneous, having sand channels, or conduits, on the order of only 100
feet wide. This constitutes a serious reversible error of judgment which is repeated throughout
the decision, where the Presiding Officer dismisses Intervenors' concerns about inadequate
monitor well spacing (Id., at 27-28), excursion detection (Id., at 30-31), contaminant transport at
Church Rock (Id. at 43), violation of the Safe Drinking Water Act (Id., at 49-50), and cumulative
effects of the project (Id. at 59). The gravity of this error warrants reversal of LBP-99-30 and
remand of the entire decision.
LBP-99-30's conclusion that the Westwater is homogeneous, and lacking any channels
that could accelerate contaminant transport, is contrary to evidence in the record, including HRI's
own pump test data and ore body geometry information. Intervenor expert hydrologist Michael
G. Wallace's examination and recalculation of the HRI Section 8 pump test data proved the
heterogeneity of the Westwater. See, Wallace April 8 Testimony at 7 and 19, and Wallace May
20 Affidavit at 7-11. The Presiding Officer erroneously dismissed Wallace's analysis of the

30

LBP-99-30 appears to misinterpret the 30 meter channel width data in Cowan, treating it instead as a measure
of thickness, or height. LBP-99-30 at 14, "I fmd, contrary to Lucas, that the sheets are 5-10 m. thick, not 30 m."
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pump test data on the ground that Wallace assumed channel flow. LBP-99-30 at 11. Wallace,
however, did not need to use channels to analyze the 1988 pump test data. The differential
drawdowns and boundary conditions demonstrated in Wallace's analysis prove heterogeneity and
suggest channelization or channel flow, consistent with Cowan's portrayal of the Westwater on a
local scale. In addition, the Presiding Officer ignored other information in the record that
depicted the geometry of the ore zone "channels": (1) McCarn's diagram of stacked roll front ore
deposits in Section 24 at Crownpoint (Abitz January 11 Testimony, Exhibit D at 2, and Wallace
January 13 Testimony, Exhibit D, Figure 3); (2) HRI's diagram of the LB Sand Channel in
Section 24 at Crownpoint (Wallace January 13 Testimony, Exhibit C); (3) Uranium Resources
Inc. employee Mark S. Pelizza's testimony before the New Mexico State Engineer that the
individual ore zones are 8.6 - 14.8 feet thick (Id., Exhibit Lat 4); and (4) HRI's own description
of the average geometry of the Church Rock ore bodies as 11.5 feet thick and 158 feet wide
(Staub January 9 Testimony, Table 7 at 37).

2.

The Presiding Officer Errs in Using Inaccurate Water Quality
Baseline Data.

LBP-99-30 makes erroneous, inconsistent determinations with respect to baseline
groundwater quality for the project that constitute reversible error. On pages 23 and 34-35,
the Presiding Officer rejects Intervenors' argument that HRI misrepresented baseline
groundwater quality by lumping together data from inside and outside the ore zone. 31 He
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Tue Presiding Officer ignored Intervenors' evidence that shows how the inclusion of chemical data from one
monitor well with anomalously high radium-226 levels (CP-2, range upward to 806 pCi/l; ave.= 391 pCi/l)
artificially elevated the overall average reported in Table 3.13 of the FEIS. Abitz, January 11 Testimony at 15-18
and 22-24. If results from CP-2 are removed from the database, the average radium concentration becomes only

34

adopts HRI's argument that it has not yet set baseline standards, but will do so according to its
COP procedures. Id. However, elsewhere in the decision, the Presiding Officer relies on the
existing data, previously rejected, as proof of baseline water quality in Church Rock. The
Presiding Officer based this conclusion on data in Table 3.19 of the FEIS. But as Dr. Abitz
demonstrated in Table 1 of his January 8 affidavit (at 12) and in the accompanying text (at 1015), the data in the FEIS were derived from inappropriately averaging analytical results for ore-

•

zone water with those from non-ore zones. 32 LBP-99-30 cites to HRI's amalgamated data, as
reported in the FEIS, to conclude that baseline for uranium is already close to the 0.44 mg/L
secondary standard in HRI' s license. The Presiding Officer wrote: "The uranium content at
C~urch

Rock is much higher than at Crownpoint," suggesting that both the BPA proposed

drinking water standard and the NRC restoration standard "might be difficult to meet." LBP-9930 at 36. Abitz showed the average uranium concentration in a non-ore zone monitor well (CR7) at the Section 8 site mirrored that in the Crownpoint town wells (0.002 mg/I in CR-7 ·
compared with an average concentration of 0.0025 mg/I in four town wells). Abitz January 11
Testimony, Table 2 at 14. And Wallace revealed that the dissolved uranium concentration in a
domestic water well at the UNC millsite 2.5 miles northeast of Section 8 was 0.0028 mg/I in
1997-1998. Wallace May 20 Affidavit, Exhibit 2-J at 3. Hence, the Presiding Officer misstates
the quality of Church Rock groundwater as being poorer than it _really is by using the same

slightly higher than that in the town wells (1.0-1.8 p<;i!l v. 0.5-0.7 pCi/l). Id., Table 5 at 22. See also Intervenors'
May 25 Joint Response, Abitz Affidavit at ifl2.
32

With actual concentration data, Abitz demonstrated the important differences between non-ore zone and orezone groundwater quality at all three sites, including Church Rock. Id. at 12.
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distorted, average "baseline" concentrations that even he admits will not suffice as actual
baseline.
Further, on page 41, LBP-99-30 states "The subsurface water in this part of the
Westwater [Section 8] is not potable today; it does not ineet EPA standards." On pages 43-45,
he again cites to the false baseline data as evidence that baseline levels of sodium and radium
are high. Lastly, he erroneously concludes "two elements ... do not meet EPA standards in the
Church Rock water: uranium and radium." Id. at 31.

3.

The Presiding Officer Errs in Relying on a Uranium Reduction
Theory.

LBP-99-30 bases much of its conclusion that the HRI project will not pose a significant
threat to health and the environment on the unsupported theory that humates in the Westwater
will reduce uranium by precipitation. LBP-99-30 at 10, 12, 37, 42-44, 50. He claims, "It is well
documented that the Westwater is rich in humates." Id. at 12. The Presiding Officer uses the
humate theme to support his view that certain "precipitating elements, such as uranium," will not
migrate far from the mine zone. LBP-99-30 at 12. However, the only evidence in the record on
the reducing potential of the Westwater sediments is NRC Staff member Ford's reference to the
Deutsch studies, which Ford summarized as finding that uranium ions should decrease in
groundwater upon entering a reducing area. Abitz May 25 Affidavit at 8. The FEIS at 4-57
makes a passing reference to the possibility that under the right conditions downgradient,
uranium may be reduced naturally. Dr. Abitz presented testimony that this theory is unproven to
work at Church Rock, there is no evidence of the geochemical conditions for reduction in the
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Westwater downgradient from Section 8, and there is abundant evidence from other ISLs that
restoration has not been successful for uranium. Abitz May 25 Affidavit at 8-9.
The Presiding Officer criticizes Wallace's transport model for not assuming any
"precipitation of toxic elements along the flow path." Id. Furthermore, the Presiding Officer
cites to the Turner-Peterson and Fishman article in the AAPG "Basin Case Analysis"
compilation to support his humate theory (LBP-99-30 at 9-10). However, the stated "goal" of
the Turner-Peterson and Fishman paper was to "summarize the current state of knowledge on the
Morrison Formation in the Grants uranium region ... and also to propose genetic models for
primary uranium ore formation." Turner-Peterson and Fishman at 383.
Finally, the Presiding Officer resorts to the amateur logic that because the residual
contamination from the abandoned mine workings have not migrated, "precipitation must
occur." LBP-99-30 at 43. The static conditions of the aquifer are a far cry from ISL
operations which exert high pumping pressures and alter groundwater gradients within the
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mine zone. See Generally Wallace January 11Testimony.at69-74.

4.

The Presiding Officer Errs in Accepting Incorrect Groundwater
Pathways and Divides Modeling.

The Presiding Officer presents no evidence to support his conclusion that the
groundwater pathways and divides presented by HRI are correct. LBP-99-30 at 16.
Intervenors have not contested the use of drawing groundwater pathways and divides to
identify features that may provide a lixiviant barrier. Rather, Intervenors presented substantial
evidence that HRI incorrectly drew the pathways and divides in its application so that a feature
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acting as a barrier between lixiviant and the Crownpoint municipal wells, which does not
actually exist, was created. Wallace January 11, 1999 Testimony at 31-37 and Exhibits J and
K. Intervenors presented this evidence of misrepresentation on HRI' s part as grounds for
concern that the pathlines and divides were not drawn correctly in the Geraghty and Miller
diagrams prepared for all the mine sites. lntervenors' Groundwater Presentation at 19-23.
The Presiding Officer presents no evidence to support his conclusion, "However, the method
employed by HRI is a commonly used niethod for evaluating in situ mines (HRI Groundwater
Response at 8) and do not misrepresent the groundwater pathways." LBP-99-30 at 16.

5.

The Presiding Officer Erroneously Fails to Address Intervenors'
Concerns Regarding the Project "Bleed Rate".

LBP-99-30 fails to address Intervenors' concerns regarding the bleed rate for the
project. LBP-99-30 at 26-27. The Presiding Officer rejects lntervenors' concern by accepting
HRI' s claim that reinjecting virtually all of its bleed will not reduce the negative pressure,
explaining, "HRI, or its parent company, has had experience in reinjection and there is no
reason to doubt the statement." Id. at 27. This cursory conclusion fails to address
lntervenors' arguments that HRI failed to include reinjection in its groundwater modeling of
the project and asserted in application materials that the bleed would be a full 1 %, rather than
0.025% after reinjection the aquifer. Wallace January 11, 1999 Testimony at 27-30; Staub
January 11, 1999 Testimony at 28-29. Perhaps even more amazing, the decision ignores the
testimony of Dr. Staub that the data HRI provided on the water quality of re-injectate
demonstrate that the water quality is poor, presenting a different contamination risk. Staub
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April 8 Reply Testimony at 2-6.

6.

The Presiding Officer Erroneously Concludes Restoration of the
Groundwater is Possible.

LBP-99-30 (at 40-45) unreasonably dismisses Intervenors' well-documented concerns
that restoration success at Section 8 is unlikely because restoration at two field-level, pilotscale ISL operations near Church Rock and Crownpoint in the 1980s did not achieve premining baseline or even drinking water standards for certain critical contaminants. The
importance and relevance of the results of one of those pilot projects, the Mobil Section 9
project, was noted by the Presiding Officer, who found that it was the "most applicable" to the
question of the likelihood of success at Church Rock Section 8. Id. at 45.
Nonetheless, the Presiding Officer overlooked the failure of the Mobil project to
successfully restore groundwater to baseline conditions. after six years of restoration attempts.
Instead, he placed great weight on the less-than-confident assurances of NRC Staff witness
William Ford (LBP-99-30 at 42), who acknowledged that "it is unlikely that groundwater
restoration activities at the Church Rock site will achieve baseline concentrations for all
groundwater parameters." Ford May 11 Affidavit at 2. He noted that 42 percent of monitored
parameters were returned to baseline after· 9-10 pore volumes of restoration, meaning that

nearly 60 percent were not, including the key health-concern constituents radium, arsenic and
uranium (Id. at 2-3) - a fact pointed out by Abitz on several occasions in this proceeding,
most recently in his May 21 Affidavit at 9. Ford also noted that the FEIS admits that radium
concentrations will likely exceed the secondary restoration goal of the federal drinking water
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standard after restoration. Ford May 11 Affidavit at 8. He speculated that restoration there
was problematic because "only 15 percent of the orebody was subjected to ISL mining . . .
[such that] mobilized levels of uranium were quite high when the restoration effort began." Id.
at 13. But Mr. Ford offered no geochemical explanation for the lack of restoration success at
Mobil. Dr. Abitz, on the other hand, gave unrefuted testimony that the redox potential of the
rocks downgradient of the mining zone was not evaluated, either in the Mobil experience or at
the Church Rock site. Abitz May 21 Affidavit at 6-9. Hence, he concluded that the Mobil test
was not successful and therefore could not be counted on to demonstrate future restoration
success at Church Rock. Abitz May 21 Affidavit at 11-12.

7.

The Presiding Officer A~cepts the Presentations of HRI and the Staff
while Ignoring the Evidence these Parties have Presented Incorrect
Information.

LBP-99-30 accepts the testimony of Staff and HRI experts, which is absolutely
urireasonable given the number of incorrect, even misleading statements given by both
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parties and-identified by Intervenors. Intervenors presented evidence from Dr. Schlomo
Neuman that Joseph J. Holonich misrepresented Dr. Neuman's opinions about the project
in a memo to the licensing board. Wallace April 8 Testimony at 20 and Exhibit 6
(correspondence from Schlomo Neuman to Michael Wallace). Intervenors presented
evidence that HRI has misrepresented the Westwater as homogeneous, Geraghty and Miller
misrepresented groundwater pathways in their flow modeling diagrams, HRI's travel time
calculations were misrepresented as conservative, HRI misrepresented information which
demonstrates project lixiviant cannot be contained, and HRI mischaracterized the bleed
40

rate. Intervenors' Groundwater Presentation at 15-36. Intervenors also question the
qualifications of HRI and the Staff witnesses. Intervenors' April 8 Reply.

V.

THE COMMISSION SHOULD TAKE REVIEW OF LBP-99-30 WITH
RESPECT TO ITS FINDINGS ON NEPA AND GROUNDWATER
IMPACTS.
LBP-99-30 dismisses Intervenors' concern that the FEIS fails to consider the

environmental impacts on groundwater from the Crownpoint project. LBP-99-30 at 51.
The decision incorporates the findings made with respect to Intervenors' other
groundwater protection concerns. Id. LBP-99-30 makes this conclusory finding in error,
because while LBP-99-30 only approves the Section 8 portion of the project, the FEIS
must review the entire Crownpoint uranium project, as proposed and as licensed. 33

VI.

THE COMMISSION SHOULD TAKE REVIEW OF LBP-99-30 WITH
RESPECT TO THE NEPA ISSUES.
A.

Summary of Decision Below.

On February 19, 1999 Intervenors ENDAUM and SRIC filed their Presentation in
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Opposition to Hydro Resources, Inc.'s Application for a Materials License with Respect
to: NEPA Issues Concerning Project Purpose and Need, Cost/Benefit Analysis, Action
Alternatives, No Action Alternative, Failure to Supplement EIS and Lack of Mitigation
(Intervenors' NEPA Presentation"). HRI and the NRC Staff submitted response

33

In addition, by incorporating its findings on Intervenors' other concerns, the Presiding Officer applies the
wrong legal standard to the NEPA analysis. For instance, on page 47, LBP-99-30 faults the Intervenors for not
citing instances of "permanent environmental harm". The FErs· must evaluate all environmental impacts, without
first screening out those that are not permanent. 42 U.S.C. § 4332(2). Second, on pages 40-41, LBP-99-30 fmds
adequate restoration of the groundwater to secondary groundwater restoration goals of some, if not all parameters.

'
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presentations. 34 The April 21 Order posed a question on cost/benefit analysis, to which
the Staff responded in its May 11, 1999 Response. Intervenors addressed the deficiencies
in the Staff response in their May 25 Reply. LBP-99-30 denied the Intervenors relief on
their NEPA concerns. LBP-99-30 at 77.

B.

NEPA Errors In LBP-99-30.
1.

The Presiding Officer Clearly Erred by Shifting the Burden of
Proof on NEPA Issues to the Intervenors.

The Presiding Officer erred as a matter of law by placing the burden of proof on
most NEPA issues on the Intervenors. The Staff generally has the burden as to NEPA
compliance. 35 ,The burden is the applicant's on asserted deficiencies in the
environmental report, or "if the applicant becomes a proponent of a particular challenged
position set forth in the EIS." 36 LBP-99-30 cites neither the Staff nor HRI to support the
Presiding Officer's conclusions concerning the project purpose and need, action
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alternatives, no action alternative, failure to supplement the FEIS, or failure to provide
mitigation measures. 37 This shifting of the burden of proof to the Intervenors was legal

34

Staff Response to Intervenor Presentations on NEPA Issues (April 1, 1999); HRI Response to ENDAUM and
SRIC's Brief with Respect to NEPA Issues (March 25, 1999).
35

Duke Power Company (Catawba Nuclear Station, Units 1and2), CLI 83-19, 17 NRC 1041, 1049 (1983);
Louisiana Energy Services (Claiborne Enrichment Center), LBP 96-25, 44 NRC 331, 338 (1996).
Louisiana Energy Services~ 44 NRC at 338-39, citing Public Service Company ofNew Hampshire (Seabrook
Station, Units 1 and 2), ALAB-471, 7 NRC 477, 489 n.8 (1978).
36

37

The only citation to the Staff or HRI is in LBP-99-30's paragraph on cost/benefit analysis and alternatives (in
which alternatives are not discussed) and there LBP-99-30 provides no reasoning but only a conclusion that the
FEIS, as explained by Robert Carlson, is adequate. LBP-99-30 at 62.
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error.

2.

Project Purpose and Need.

LBP-99-30 errs in failing to rule on Intervenors' concern that the FEIS and the
Environmental Reports contain an inadequate statement of purpose and need. See LBP99-30 at 56. The decision merely repeats a portion oflntervenors' argument without
reaching a conclusion. Id. It fails to address the Intervenors' arguments on the lack of
need for the project. Intervenors' NEPA Presentation at 20-24. It also fails to address
Intervenors' arguments, evidence and expert testimony that the need, or primary benefit of
the project, does not exist and in fact, additional uranium mining will have an adverse
effect on the uranium market and national security. 38

3.

Cost/Benefit Analysis

Secondary socioeconomic benefits alone cannot be used to outweigh
environmental costs associated with a project. Louisiana Energy Services (Claiborne
Enrichment Center), 47 NRC 77, 100 (1998). However, just as LBP-99-30 fails to
explain why it has rejected Intervenors' reasoned presentation on the lack of project
purpose and need, it fails to evaluate the alleged primary benefits of the Crownpoint
project. See Intervenors' NEPA Presentation at 24-36. 39 In relying exclusively on the
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Id. at 24-36, February 19, 1999 Testimony of David Osterberg, February 19, 1999 Testimony of Arjun
Makhijani, February 19 Testimony of Dr. Michael F. Sheehan at 8-12.
39

The Presiding Officer summarily concludes "I thus find no basis for disturbing the Staffs FEIS conclusion that
it is desirable to initiate a project that creates minimum risks to public health and safety and to the environment and
that increases local economic activity." LBP-99-30 at 61.
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secondary benefit of an increase in the local economy to justify the project, the Presiding
Officer commits reversible legal error. Moreover, the Presiding Officer's conclusion that
the cost/benefit analysis can be based on $15.70 per pound is in error. LBP-99-30 at 5758. The decision unreasonably assumes the price per pound at which HRI speculates it
would break even and maxiumum production levels. The current market is below $11.00
and is not forecast to rise anywhere near $15.70 per pound in the next decade.
Intervenors' NEPA Presentation at 32, 37-39. Acceptance of this phantom price locks the
NRC into a house of cards. The license does not prohibit the licensee from commencing
operations at a price lower than $15.70. Circumstances may change, and the HRI or a
subsequent purchaser of this license, may find it expedient to operate the project at a loss
or find its cost of production is reduced. The secondary benefits forecast by the FEIS
would, under such a scenario, never come to pass. The NEPA analysis cannot ignore
available relevant data on the inarket price of uranium.
LBP-99-30 commits reversible error in approving the cost/benefit analysis as the
FEIS inflates project benefits and downplays environmental costs of the project. LBP99-30 at 62. But see Intervenors' NEPA Presentation at 23-56. The additional
information submitted by the Staff to the licensing board on May 11, 1999 does not
correct these defects. Intervenors' May 25 Reply at 29-37. The Presiding Officer
dismisses Intervenors' claims that the costs of the project were underestimated in the
FEIS for groundwater, relocating individuals, air emissions, liquid waste disposal,
cultural resources and health impacts. LBP-99-30 at 59-61. This treatment of this issue
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is erroneous for two reasons.
First, the decision does not list authority to support its decision and in the few
instances that it does, it cites to pages in the FEIS outside the cost/benefit analysis
section. Id. See Intervenors' NEPA Presentation at 46-54. Second, the decision
misinterprets the record in dismissing these six area of project costs. Id. For the reasons
Intervenors set forth above, in their four initial petitions for review, and in their NEPA
Presentation at 46.:54, the decision's treatment of groundwater, air emissions, liquid
waste, cultural resource impacts and health impacts is in error. With respect to land use
impacts, LBP-99-30 appears to contradict the FEIS' acknowledgment in other sections
besides cost/benefit, that the project will have adverse impacts by requiring site
disturbance, disruption of livestock grazing and relocation of residents. Intervenors'
NEPA Presentation at 50. LBP-99-30 states, "Under applicable law, these people do not
have the right to continue to graze their livestock upon land on which they do not have
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continuing grazing rights." LBP-99-30 at 59. Whatever law the Presiding Officer might
be referring to, this statement is legal error. See Intervemors' Presentation with Respect
to Liquid Waste Disposal (November 9; 1998) at 36 (explaining why Chillch Rock
resident on Section 17 with grazing rights on Section 16 (an area proposed for liquid
waste disposal from Section 8) cannot be removed). The Presiding Officer's statement,
"The loss of the small plot of land in Church Rock Section 8, set as it is in the midst of a
vast desert, will not materially affect the ability of people to graze their cattle," is also
reversible error. LBP-99-30 at 50. The statement ignores the fact that HRI's proposals
45

for waste disposal will involve more than Section 8, and seems to presume that land in
Church Rock is either open to homesteading or collectively owned, neither of which is
true. Intervenors' Liquid Waste Disposal Presentation at 36, Exhibit 7; Intervenors'
NEPA Presentation at 50.
LBP-99-30 erroneously finds that the calculation of secondary benefits in the
FEIS is proper.-The decision fails to address Intervenors ENDAUM's and SRIC's and
their expert economist Dr. Sheehan's arguments on jobs, taxes, royalties. Intervenors'
NEPA Presentation at 37-45. The conclusion that the environmental costs are adequately
valued is also in error. LBP-99-61-62. See Intervenors' NEPA Presentation at 53-54.
LBP-99-30 incorporates a portion of Staff member Robert Carlson's affidavit into
the PID, claiming it was included "as a way of notifying the public of this information."
LBP-99-30 at note 34, and Attachement A. Even assuming for the sake of argument that
this information met the Staffs burden under NEPA to conduct a cost/benefit anlysis, the
process used by the Presiding Officer is procedurally deficient. Adoption of the Carlson
tables requires supplementation and recirculation of the FEIS under NEPA.

4.

Failure to Supplement FEIS.

LBP-99-30 also commits two errors in concluding that NEPA does not require
supplementation of the FEIS. 40 The first is LBP-99-30's assertion that the Staffs decision
to use performance based licensing is not a significant change from previous licensing

40

These errors are both legal errors and material factual errors. ·
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practices. As the Intervenors pointed out in their NEPA Presentation,41 performance
based licensing was applied to the CUP after the FEIS was issued. That change is
significant for two reasons. First, performance based licensing violates the Atomic
Energy Act and NEPA. Second, performance based licensing significantly decreases the
NRC's oversight and control over the CUP and increases the control that HRI exercises.
Intervenors' NEPA Presentation at 62-64. The second error in LBP-99-30 is its assertion
that the changes in the CUP action alternatives and in proposed mitigation measures do
not warrant supplementation. These are significant changes, and the public had no
chance to comment on them. LBP-99-30's conclusion that they do not warrant
supplementation is error. Intervenors' NEPA Brief at 64-72.
5.

Failure of the FEIS to Evaluate the Action Alternatives and the
No Action Alternative.

There is one paragraph in LBP-99-30 that allegedly addresses the adequacy of the
FEIS's evaluation of the action alternatives and the no action alternative. LBP-99-30 at
62. In fact, however, that paragraph contains no analysis or even discussion of the FEIS's
treatment of those subjects. The Presiding Officer addressed only the FEIS's cost/benefit
analysis, and did not address these issues raised by the Intervenors (Intervenors NEPA
Brief at 56-60). There is no basis in LBP-99-30 for the ruling against the Intervenors'
claims that the FEIS did not adequately analyze the action and no action alternatives. ·

VII.

THE COMMISSION SHOULD TAKE REVIEW OF LBP-99-30 WITH

41

The Intervenors addressed this issue in more detail in their December 7, 1998 Brief in Opposition to HRI's
Application for a Materials License with Respect to Performance Based Licensing Issues.
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RESPECT TO THE NEPA ANALYSIS OF CUMULATIVE IMP ACTS
AND SEGMENTATION OF IMPACTS.

A.

· Summary of Decision.

The Intervenors' Brief on the issues of cumulative impacts and segmentation of
consideration of impacts was filed on February 19, 1999.42 HRI responded on March 25,
1999;43 the Staff responded on April 1, 1999.44 In LBP-99-30, the Presiding Officer ruled
against all of the Intervenors' cumulative impacts and segmentation of impacts claims.
That ruling should be reversed because it was based on legal errors and material factual
errors, and because it did not address issues raised by the Intervenors.

B.

LBP-99-30's Ruling on Cumulativelmpacts Is Legal Error.

The Presiding Officer asserted that if the impacts from the CUP are not
substantial, they are acceptable and their cumulative effects need not be considered unless
there is a demonstration that they are "the straw that breaks the camel's back". LBP-9930 at 68. That is not the law. NEPA and its implementing regulations require
consideration of the cumulative effects of a project, and define cumulative effect as "the
incremental impact of the action when added to other past, present, and reasonably

42

Intervenors' Brief in Opposition to Hydro Resources, Inc.'s Application for a Materials License with Respect
to: Cumulative Impacts and Segmentation of Consideration of Impacts ("Intervenor's Cumulative Impacts Brief').
43

HRI's Brief with Respect to NEPA Issues Concerning Project Purpose and Need, Cost/Benefit Analysis,
Action Alternative, No Action Alternative, Necessity to Supplement EIS, Mitigation, and Cumulative Impacts
(March 25, 1999) ("HRI's NEPA Brief').
44

NRC Staffs Response to Intervenors' Presentation on Cumulative Impact and Segmentation Issues ("Staffs
Cumulative Impacts Brief').
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foreseeable actions. "45
The Presiding Officer also erred legally when he determined that the FEIS' s
discussion of the CUP's cumulative impacts on radiation levels is sufficient. LBP-99-30
at 70-71. The FEIS misrepresents and omits information concerning existing and
continuing radioactivity; it fails to evaluate the health impacts of past uranium mining; it
does not provide a complete or accurate account of the history of uranium mining in the
region; and it misrepresents the impacts that the CUP would have on radiation levels in
the area. Intervenors' Cumulative Impacts Brief at 15-25. Moreover, the FEIS does not
analyze these issues; it contains only cursory and nonanalytical consideration of the
cumulative effects that the CUP will have when combined with other past, present and
future actions. That is not adequate to comply with NEPA and its regulations. Id.
Another legal error by the Presiding Officer was his assertion that the FEIS is not
flawed because information omitted from it on cumulative impacts was set forth in the
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DEIS and in a Staff affidavit. LBP-99-30 at 70. The information must be set forth in the
FEIS; it is not sufficient to present some information in the FEIS and other information
elsewhere. 46 LBP-99-30's assertion with respect to liquid waste disposal and cultural
resources that adequate treatment in the License constitutes a sufficient evaluation of
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40 CFR §1508.7. The regulations also state that "[c]umulative impacts can result from individually minor
but collectively significant actions taking place over a period of time." Id. Thus, for example, the Presiding Officer
committed reversible error in determining that incremental air source radiological impacts of the CUP need not be
addressed. The intervenors do not agree that the impacts of the CUP will be small. ·
46

See Sierra Club v. U.S. Army Corps ofEngineers, 701F.2d1011, 1029 (2d Cir. 1983).
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cumulative impacts also is legal error. 47 LBP-99-30 at 71-72. The Presiding Officer's
· failure to explain the basis for his rulings on several cumulative impacts issues is legal
error as well. A Licensing Board's decision must support its conclusions. 48 LBP-99-30,
however, concludes without analysis or support that the FEIS adequately analyzed the
cumulative impacts of CUP with regard to liquid waste disposal, cultural resources,
socioeconomic and infrastructure factors.
The Presiding Officer also erred as a matter of law by shifting the burden of proof
on the cumulative impacts of the CUP to the Intervenors. LBP-99-30 indicates that the
Intervenors were required to do more than meet their burden of going forward; they had
to prove that the FEIS does not contain an adequate cumulative impacts analysis. LBP99-30 states with as to several specific issues (cultural resources, socioeconomic and
infrastructure impacts, health and environmental stress, and environmental justice
concerns) that the Intervenors' claims are being denied because they have not presented
an adequate case. LBP-99-30 at 72. This is also stated for all cumulative impact issues
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The NEPA mandate that the FEIS adequately analyze cumulative impacts does not depend upon the treatment
of issues in the License, and it was legal error to rely upon the License. The Intervenors also do not agree that the
License adequately.addresses these issues. With respect to cultural resources, the Presiding Officer further erred
legally by asserting that cumulative impacts were adequately addressed because there will be no violation of the
National Historic Preservation Act or the Native American Graves Protection and Repatriation Act. Even if there
was compliance with these statutes, which the Intervenors do not concede, that does not mean that the FEIS has
adequately analyzed cumulative impacts.
48

See Public Service Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 42 (1977); Long
·Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-905, 28 NRC 515, 530-531 (1988).
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raised by the Intervenors. 49

Requiring the Intervenors to prove the inadequacy of the

FEIS was legal error.

B.

LBP-99-30's Ruling on Consideration of Cumulative Impacts Is Based
on Material Factual Errors.

LBP-99-30 addresses several factual issues and concludes that they have been
adequately addressed in the FEIS. These issues include generation of radioactivity,
contamination of ground water, disposal ofliquid waste, cultural resources,
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socioeconomic and infrastructure impacts, health and environmental stress, and
environmental justice concerns. LBP-99-30 at 70-72. As is demonstrated in the sections
of this Petition for Review addressing those issues, the Presiding Officer's determination
that they have been analyzed adequately in the FEIS is incorrect. On each of those issues,
LBP-99-30 therefore is based upon material factual errors. 50

VIII. THE COMMISSION SHOULD TAKE REVIEW OF LBP-99-30 WITH
RESPECT TO ENVIRONMENTAL JUSTICE .

•

The NRC Staff must identify and address the environmental justice impacts of the
CUP on the surrounding communities of Church Rock and Crownpoint. Intervenors

49

The concluding paragraph of the cumulative impacts section ofLBP-99-30 states: "After a careful review of
the FEIS and Intervenor arguments concerning cumulative impacts and segmentation issues, I conclude that
Intervenors have not provided any analysis or testimony that leads me to conclude that the Staff has not adequately
analyzed and weighted the past and future cumulative impacts and segmentation issues associated with licensing
HRI to conduct ISL operations at Section 8." LBP-99-30 at 72.
50

LBP-99-30's assertion that liquid waste disposal issues were adequately addressed in LBP-99-1 (See LBP-9930 at 71) is inaccurate for another reason. LBP-99-30 asserts that liquid waste would either be re-injected into the
aquifer or "applied to the land using ordinary irrigation equipment." Id. at 7. That is directly contradicted by the
Commission's statement in CLI-99-22 (July 23, 1999) that the license limits HRI to the use of evaporation ponds.
Id. at 5-6.

51

filed a written presentation on these concerns on February 19, 1999. 51 HRI filed its
response on March 25, 1999.52 The NRC Staff responded on April I, 1999. 53 On April
21, 1999, the Presiding Officer issued a Memorandum and Order, directing all parties to
respond to eight questions, one of which concerned environmental justice issues. 54 The
NRC Staff submitted responses to the Presiding Officer's questions on May 11, 1999. 55
HRI submitted their answers to the questions on 11, 1999. 56 ENDAUM and SRIC
submitted their responses to the Presiding Officer's questions on May 25, 1999. 57 LBP
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99-30 denies Intervenors any relief on the issue of environmental justice.
A.

The Presiding Officer Made Several Legal Errors in Finding That the
NRC Staff Has Complied With ;NEPA Requirements and Federal
Environmental Justice Guidances.
1.

LBP-99-30 errs in finding that mining at the Church Rock
Section 8 site will not have any serious impact on the poor and
minority population of Church Rock.

51

ENDAUM's and SRIC's Brief in Opposition to Hydro Resources, Inc's Application for a Materials License
with Respect to: Environmental Justice Issues ("ENDAUM's and SRIC's Brief on Environmental Justice") ..
52

Hydro Resources Inc. 's Response to Intervenors' Brief Regarding Environmental Justice (March 25, 1999)
(HRl's Response to Intervenors' Brief on Environmental Justice").
53

NRC Staff's Response to Intervenors' Presentations on Environmental Justice Issues (April 1, 1999) (NRC
Staff's Response to Intervenors' Brief on Environmental Justice")~
54

Memorandum and Order (Questions) (April 21, 1999) ("April 21 Questions").

55

NRC Staff Response to Questions Posed in April 21 Order (May 11, 1999).

56

Hydro Resources, Inc. 's Reply to April 21, 1999 Memorandum and Order (Questions) (May 11, 1999).

57

Intervenors' Joint Response to HRI's and the NRC Staffs Responses to the Presiding Officer's April 21, 1999
Memorandum and Order (Questions) (May 25, 1999) ("Intervenors' Joint Response to April 21 Questions").
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LBP-99-30 errs when it baldly states that the Crownpoint project "creates no
serious risk of pollution," and that therefore, "there is no serious adverse impact on an
environmental justice population." LBP-99-30 at 76. Even the FEIS recognizes that:
Significant adverse effects to groundwater quality would
result if an excursion (either horizontal or vertical) occurs
or if, after routine mining, water quality is not restored.
Successful restoration of a production-scale ISL well field
has not previously occurred. Further, site-specific tests
conducted by HRI have not demonstrated that the proposed
restoration standards can be achieved at a production scale.
FEIS at 4-113. The NRC Staff admits that because of the impoverished Navajo
population living close to the Church Rock and Crownpoint project sites, "any significant
adverse impact resulting from the project would be an environmental justice impact."
FEIS at 4-112. Moreover, a groundwater restoration demonstration project at Church
Rock's Section 8 site would not be needed, if in fact, there were no serious risk of
environmental harm posed by HRI's project. FEIS at 4-113.
The Presiding Officer erroneously dismisses Intervenors' well-supported concerns
about potential environmental harm in the following personal anecdote:
Indeed, my visit to this site permitted me to observe the vastness of the
desert and raises serious questions about how this project at Church Rock
Section 8 could possibly have any serious adverse impact on the people of
the area.
LBP-99-30 at 76. A Presiding Officer's personal misperceptions gleaned from a single
visit to the Church Rock area are an impermissible basis on which to base a legal
decision.

53

Church Rock has shouldered severe environmental, health, and social hann from
past uranium mining and milling. LBP-99-30 at 76. Environmental and socioeconomic
inequities plaguing Church Rock and Crownpoint make these Navajo communities
especially defenseless against hann caused by environmental risks, much more so than
other communities, and therefore absolutely necessitates a comprehensive environmental
justice analysis. 58 Environmental justice guidelines stress the need for an analysis of

•

historical and cumulative exposures to environmental and health hazards and of cultural,
economic, or social factors which "amplify the natural and physical effects of proposed
agency action."59 Yet, the FEIS chooses to igliore data showing that poverty, geographic
isolation, poor health conditions, and ongoing radiological contamination from earlier
uranium mining activities make the Church Rock community especially vulnerable to
cumulative adverse environmental impacts of the project. 60 LBP-99-30 egregiously errs
when it finds that there is no "reason to consider, in the context of a new project, the
highly regrettable negative impacts of prior projects that involved uranium milling and
mining." LBP-99-30 at 76. Although the FEIS provides general socioeconomic
information for McKinley County, New Mexico and health statistics for the general
population served by the Navajo Area Office of the U.S. Indian Health Service, specific

58

ENDAUM's and SRIC's Environmental Justice Brief, Vol. 1, Bullard Testimony at 11.

59

Council on Environmental Quality, Environmental Justice Guidance Under the National Environmental Policy
Act at 8-9 (March, 1998); ENDAUM's and SRIC's Environmental Justice Brief at 9.
60

Id. at 2.
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and available economic and health data for the Church Rock community is omitted. 61
The omission of critical relevant data does not qualify as the "hard look" required by
NEPA and environmental justice guidances.

2.

LBP-99-30 errs in finding that mitigative measures are not
necessary for the Church Rock Section 8 site.

The Presiding Officer mistakenly finds that "unlike the LES situation," there are
no serious adverse impacts at the Church Rock project site, and therefore, "there is no
basis for taking measures to mitigate or reduce that effect." LBP-99-30 at 76. 62 If the
NRC Staff had undertaken the requisite hard look at adverse impacts as required by law
and environmental justice guidances, the need for mitigation measures would have been
recognized. For example, ENDAUM and SRIC found that ambient radon and gamma
radiation levels in the Church Rock area already exceed federal regulatory limts. 63 Data
showing high radiation levels at Church Rock were reported in the 1994 Draft
Environmental Impact Statement, but were then omitted from the FEIS. 64 The NRC Staff
failed to consider, much less propose mitigation measures for the cumulative effects of
potential HRI radiological emissions with the ongoing ambient radiation doses to the

61

Id. at 15-16.

62

The Presiding Officer is referring to the case of Louisiana Energy Services, L.P (Claiborne Energy Services,
L.P. (Claiborne Enrichment Center). CLI-98-5, 47 NRC 113, fn.2 (1998) (L Louisiana Energy Services, L.P
(Claiborne Energy Services, L.P. (Claiborne Enrichment Center). CLI-98-5, 47 NRC 113, fn.2 (1998) ("LES").
63

ENDAUM's and SRIC's Environmental Justice Brief at 23-24.

64

Id. at 24, Bullard Testimony at 28, DEIS at 3-19.
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public in the vicinity of the Church Rock mine. 65

B.

LBP-99-30 is Based on Material Factual Errors.

LBP-99-30 relies on the FEIS' mistaken description of the Navajo population
living near the Church Rock area in stating that the environmental justice communities of
Church Rock and Crownpoint are located "more 'than four miles from HRI's Church
Rock Section 8 project." LBP-99-30 at 75. As Intervenors have repeatedly pointed out,
there are 87 Navajo residences, representing at least 350 individual residents, located
within a 2-and-a-halfmile radius of the HRI Section 8 site. 66 The failure ofLBP-99-30 to
recognize the very existence of this significant Navajo population is an offense to the
Navajo people who live near HRI Section 8 and constitutes material factual error.

IX.

PROCEDURAL DEFICIENCIES.

A.

Bifurcation.

On June 4, 1998, HRI filed a request to bifurcate the proceeding geographically,

•

so only concerns related to Section 8 would be heard at this time, on the ground that it has
not made a final decision to mine at Section 17, Unit 1 or Crownpoint. 67 ENDAUM and

65

Id. at 26-27.

66

Id. at 21, Bullard Testimony at 24-25, Bullard Exhibit L; ENDAUM's and SRIC's Motion in the Alternative
for Leave to Submit Reply Briefand Rebuttal Testimony in Response to HRI's Response Presentation on
Environmental Justice at 7-8 (April 5, 1999); ENDAUM's and SRIC's Motion for Leave to Submit Reply Brief and
Rebuttal Testimony in Response to the NRC Staffs Response Presentation on Environmental Justice at 3-4 (April
12, 1999); Intervenors' Joint Response to HRl's and the NRC Staffs Responses to the Presiding Officer's April 21,
1999 Memorandum and Order at 36 (Questions) (May 25, 1999).
67

Request for Partial Clarification or Reconsideration of Presiding Officer's Memorandum and Order of May
13, 1998; and Request for Bifurcation of the Proceeding at 13, 16 (June 4, 1998).
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SRIC opposed the motion. 68 The Presiding Officer granted HRI's motion in a
Memorandum and Order (Scheduling and Partial Grant of Motion for Bifurcation)
(September 22, 1998) ("September 22 Order"), and placed the hearing on certain
geographic areas of the license application for the Crownpoint Uranium Mining project
"in suspense" ifthe licensee does not find it economical to proceed with those areas of the
project. Id. at 2-3. He ruled that Intervenors may submit their written presentations with

•

respect to 1) any issue that challenges the validity of the license issued to HRI and 2)
any aspect of the license concerning operations on Church Rock Section 8, or
transportation or treatment of materials from Section 8. September 22 Order at 2-3.
Concerns relating only to the license conditions affecting Church Rock Section 17 or Unit
1 or Crownpoint could not be presented. Id. at 3. At the conclusion of the hearing, a
determination would be made "based in part on HRI's operating plans at that time",
whether issues affecting Church Rock Section 17, Unit or Crownpoint would be
determined immediately or placed "in suspense" because they are not yet ripe. Id. at 3.
Since HRI has stated that its decision to mine Unit 1, Section 17 or Crownpoint is several
years off, it is a forgone conclusion that the Presiding Officer will place these issues in
suspense. See HRI Request at 13.

1.

Bifurcation Unlawfully Segments Decision Making and
Illegally Postpones Completion of the Hearing.

68

The Intervenors have presented briefs on this issue three times. See ENDAUM's and SRIC's Opposition to
HRI's ... Request for Bifurcation (June 22, 1998); ENDAUM's and SRIC's Scheduling Conference Brief
(September 2, 1998); ENDAUM's and SRIC's Response to Scheduling Briefs, at 1-2 (September 9, 1998). In
addition, on September 17, 1998, lntervenors presented their oral_ arguments regarding bifurcation.
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The Presiding Officer's decision to bifurcate this proceeding constitutes a gross
violation of NEPA. This project is a single project which the Presiding Officer must
review in its entirety under NEPA. 69 All foreseeable actions must be reviewed as a single
project. 70 The FEIS, the SER, and the license consistently refer to the Crownpoint_
Uranium Project as a single project. FEIS at xix-xxi, 1-1, 2-1, 2-32; SER at 1, 2-3; §§
3.0, 3-14, 4.0-9.0; SUA-1508. By making decisions on HRI's license before review of
Section 17, Unit 1 and Crownpoint, the Presiding Officer has engaged in the type of
piecemeal and ill-informed decision making that is prohibited by NEPA. 71
Bifurcation also deprives Intervenors of their right to a timely and meaningful
hearing on HRI's license application. 72 The Administrative Procedures Act requires that
agencies, "within a reasonable time, shall set and complete proceedings required to be
conducted ... and shall make its decision." 5 U.S.C. § 558(c) (emphasis added). By
placing issues in suspense, at the discretion of the licensee, the Intervenors are deprived

69

LBP-99-30 unlawfully defers a decision on whether it is improper to mine Section 8 before Section 17. Id. at

48.
70

Regulations of the Council on Environmental Quality, 40 C.F.R. §§ 1502.4(a), 1508.25(a)(l), 1508.25(c)
(connected actions and cumulative impacts should be discussed in the same EIS). See also Cady v. Morton, 527
F.2d 786, 795 (9th Cir. 1975); Carolina Power and Light Co., et al. (Shearon Harris Nuclear Power Plant, Units
1and2), LBP-82-119A, 16 NRC 2069, 2111 (1982).
71

A piecemeal examination of the Crownpoint Project will likely impair the Presiding Officer's ability to review
other parts of the Project. See Susquehanna Valley Alliance v. Three Mile Island, 619 F.2d 231, 240-241 (3d Cir.
1980), cert. den. 449 U.S. 1096 (1981). If Section 8 is separately addressed, the Presiding Officer risks taking a
distorted view of the rest of the project that will favor approval of all licensed activities.
72

Section 189(a)(l) of the AEA requires that in "any proceeding" for the granting of an operating license, "the
Commission shall grant a hearing upon the request of any person whose interest may be affected by the
proceeding." A meaningful opportunity means having an opportunity to be heard on "all material factors bearing
on the licensing decision raised by the [hearing] requester." Id. at 1443.
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of their right to a prompt hearing and decision on all issues. The Presiding Officer has no
lawful basis for indefinitely postponing most of the hearing on a license that has issued.
Moreover, The Presiding Officer would indefinitely place completion of this
proceeding in limbo, to be resumed only at HRI's convenience. This is not a legitimate
use of bifurcation. See Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit
1), LBP 83-30, 17 N.R.C. 1132, 1136 (1983).

Holding the resolution of issues in

indefinite suspense will defeat, rather than serve the Commission's goal of ensuring
timely and efficient hearings.

B.

The Presiding Officer Has Not Conducted an Impartial Proceeding
But Has Favored The Staff And HRI.

On three occasions, the Presiding Officer has helped the Staff and HRI to present
their cases in situations in which they have not presented the information that he deemed
necessary. 73 By contrast, when the Intervenors have not made what the Presiding Officer
deemed to be adequate presentations, he has ruled against them. 74, 75

73

The Presiding Officer favored the Staff and HRI in Orders of March 3 and March 9, 1999, requesting
information pertaining to HRI's qualifications; in Orders of March 18 and March 23, 1999 requiring the Staff to
provide information concerning the FEIS's treatment ofradioactive air emissions; and in Orders of April 21 and
May 3, 1999, which posed seven questions to the Staff concerning groundwater, the adequacy of the FEIS, and
environmental justice.
74

Examples of these findings and rulings are set forth in three documents: at pages 8-10 of ENDAUM's and
SRIC's March 12, 1999 Petition for Interlocutory Review of Presiding Officer's Orders Granting HRI and the Staff
Additional Opportunity and Time to Present Information Concerning Qualifications, and Request for a Stay of those
Orders; pages 6-7 ofENDAUM's and SRIC's March 26, 1999 Petition for Interlocutory Review of the Presiding
Officer's Orders Granting the Staff an Additional Opportunity to Address the FEIS's Treatment of Radiation
Impacts, and Request for Stay of those Orders; and pages 9-11 ofENDAUM's and SRIC's May 3, 1999 Motion for
Reconsideration of the April 21 Order.
75

CLI-99-07 (March 23, 1999) at 2; CLI-99-08 (April 6, 1999) at 2; CLI-99-18 (May 27, 1999) at 3.
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I

The Presiding Officer has "the duty to conduct a fair and impartial hearing
according to law" (10 CFR §2.738), which means that he must accord the same treatment
to HRl and the Staff as he does to the Intervenors.
The Presiding Officer has violated this most fundamental duty by not ruling
against the Staff and HRI when he found that they had not presented their cases but
instead helping them to make those presentations. In each situation, the Presiding Officer

•

found that the Staff and/or HRI had not provided information necessary for its case. The
Presiding Officer, however, pointed out to HRI and the Staff in those and other situations
that they needed to provide the information that he sought. In contrast, each time that the
Presiding Officer has found that the Intervet;lors have not presented an adequate case, he
has ruled against them. 76 The Presiding Officer also has violated 10 CFR §2.1233. 77
Requests for information should not be used to provide the Staff and HRI with second
chances to make their presentations .

•

x.

CONCLUSION.
For the foregoing reasons, Intervenors respectfully request the Commission grant

review ofLBP-99-19, LBP-99-18, and LBP-99-30 and reverse those decisions.

76

In addition to these instances, the Presiding Officer has admitted into evidence unswom statements by HRI's
counsel (Memorandum and Order [Changes Accepted] [March 17, 1999]) and denied Intervenors the opportunity to
reply to HRI and Staff pleadings on various issues.
77

See Rockwell International Corporation (Rocketdyne Division), ALAB-925, 30 NRC 709, 717-718 (1989).
See also NRC Policy on Conduct of Adjudicatory Proceedings; Policy Statement (August 5, 1998), 63 FR 41872,
41874. Such questions should be for the purpose of following up on and clarifying the information that parties
provide in their written presentations, not to ask for a new or amended presentation.
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