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~ UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION |
| ATOMIC SAFETY AND LICENSING APPEAL BOARD

Admlnlstratlve Judges--.:'rﬁ

L R Sg v
'Alan S. Rosenthal, Chairman o - Q%b
~-Dr. John H. Buck - : S
- "Richard S. Salzman

"In‘the-Matter'of
DUKE POWER COMPANY

._Docket-Nos.t504369-OL»

(Wllllam B. McGulre Nuclear Statlon, _ -3 -
- - 50-370 OL.

Unlts l and 2)

' MEMORANDUM AND ORDER .

-danuary's,_IQSl'
- (ALAB-626)

D

l1.. oOn. November 5,_1979, the'Commission amendednits:f.

',Rules of Practlce (lO CFR Part 2) by, interkalia, the addi-A'
‘tlon of an Appendlx B entltled "Suspen510n of 10 CFR 82. 764
bliand Statement ‘of POlle on cOnduct of Adjudlcatory Proceed-> '
llngs; %_/ 44 Fed g_g 65050 (November 9, 1979) In rele-_ |

' vant . part, Appendlr B prov1des that Llcen51ng Board dec151onsi'}d
’i"shall not become effectlve untll the Appeal Board and Com—5-5

: mlSSlon actlons outllned [1n the Appendr;T-have taken place.

Insofar as the appeal boards are concerned that action is.

'5,as follows.

l/ Sectlon 2. 764 prov1aes for the lmmedlate effectlveness Sl
of 1n1t1al decisions directing the issuance or amendment ST
.of a constructlon permlt or operatlng license. :

_502/1




.Wlthln 51xty days of the serv1ce of any

'hﬂ'Llcen51ng ‘Board decision that would other-'='*""

wise -authorize licensing. actlon, the Appeal
»-Board 'shall decmde any stay motions that
. .are tlmely filed. . For the purpose of this -
"policy, a-“stay"‘motlon is one that seeks
. 'to-defer the effectiveness of a Licensing.
. Board decision beyond .the period necessary
- for- the Appeal Board and Commission action .
-;‘descrlbed ‘herein. If no stay. papers are
. filed, the Appeal ‘Board shall, within the
same time. perlod (orearlier if possible),
- analyze the record and decision below on.
- 1its own motion and decide whether a stay
- As+warranted. It shall not,*however,
"decide that a 'stay is warranted without .
-giving the affected partles an: opportunlty
to be heard S o

In deC1d1ng these stay questlons, the

;ah'Appeal Board shall: employ the procedures’,gr

igset out in:10 CFR 2. 788. - However,

f;;addltlon to the fadtors set out in lO CFRfm;f‘
.°.25788(e), the ‘Board will give particular

‘ﬂrattentlon ‘to whether - ‘issuance of the li-"
. cense or .permit prior to full administra-
tive review may: (1) Create novel safety

' or environmental issues in llght of the-

Three Mile Island accident; or (2) pre--

.‘Judlce review of significant safety or
"environmental ‘issues.  In addition to. de-

-ciding the stay issue, the'Appeal Board

v:,w1ll inform the Commission if it belleves

' that the case raises issues on which prompt
Commission policy guldance, particularly =
guidance on possible changes to present
‘Commission regulations and policies, would

- advance the Board's appellate rev1ew.] If .

" the Appeal: Board is unable to.issue a de-

‘¢ision within the sixty-day perlod, it
" “should explaln the cause of the delay to

"~ ‘the Commlss;on., The Commission shall there-

.- upon either allow the Appeal Board the addi- .

tional time necessary to complete its task .
-or. take other appropriate actlon, 1ncludlng ’
_ taklng the matter over itself.' The running.
of the 51xty-day oerlod shall not. operate




. to'make the Licensing Board's decision ~ .
. effective. Unless otherwise ordered by -
the Commission, the Appeal Board will =
conduct its normal appellate review of
the Licensing Board decision after it .
~has 1ssued 1ts dec1sron on any stay re-,'
‘quest : : A : _

A”Ibld footnote omltted.y;f‘”

'_2.. On November 25, 1980 the Llcen51ng Board entered

an unpubllshed order in thls operatlng license proceedlng

1nvolv1ng the McGulre nuclear facrllty. 'In that order, -

the Board acted upon the motlon of the appllcant for sum-

‘mary dlSpOSltlon Wlth regard to its entltlement to a ll-'.

cense for Unlt l author121ng fuel loadlng, initial criti-

callty, zero power phy51cs testlng and low—power testlng.
“fThe Board resolved the matter 1n the appllcant s favor. as’
*to all of those act1v1t1es except low-power testlng ~Ref
;spectlng that phase, lt.concluded-that a.gennlne lssue,of
wmaterial«fact had'been raised”by;the‘intervenor, Carolina.

Environmental Study Group.

vAlthoughithe_order‘does.notvbear the “decision"=;abel,

it does authorize "licensing action" and therefore comes :

~within the ambit of”Appendix B'hfﬂo motion for a'stay"(or

lndeed exceptlons) havrng been flled by any party, our task

“_ls to rev1ew the order and the underlylng record on our own

lnltlatlve to determlne wnether a stay 1s nonetheless warranted '




, Our ekamlnatlon of the portlonAof tne record»pertalnlnd o
"°ato the motlon for summary dlsp051tlon persuades us that the_»u~
feBoard below correctly granted the motlon 1nsofar as fuel 3
”idloadlng, 1n1t1al crltlcallty and zero power phy51cs testlng
xijare concerned (We are not called upon to con51der, and
'uthus express no oplnlon on, the Board s denlal of the balance‘_

iof the motlon ) Applylng the crlterla spec1f1ed by the ‘Com=-

“*f;m1551on in’ ltS Statement of Pollcy, we (l) conclude that no -

Vjstay of the November 25 order lS warranted (2) afflrm the
drorder to the extent here rev1ewed -and (3) adVLSe the Com-

""-mlsSLOn that,tln our judgment the: order ralses no 1ssues ;

Jnfhdlrequlrlng 1ts prompt pollcy guldance.éa};;k;{ii«ﬂ -

tffzitiEsto?ORbEREﬁQ,v“

' _FOR THE APPEAL BOARD

' Secrethry to. the = .
' Appeal Board:;';:




