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INTRODUCTION

On May 23, 2016, Friends of the Earth submitted an emergency petition
requesting that the Nuclear Regulatory Commission (“NRC”) immediately enjoin
Entergy Nuclear Indian Point 2, LLC, and Entergy Nuclear Operations, Inc.
(“Entergy”) from operating two nuclear reactors (Indian Point Units 2 and 3) in
accordance with their licenses — in effect, suspending them. NRC denied the
request for immediate action but referred petitioners’ request to its staff in
accordance with its process, codified at 10 C.F.R. § 2.206, for resolving citizen
petitions and considering whether to institute an enforcement proceeding.

Petitioners (Friends of the Earth and two additional parties, Nuclear
Information and Resource Service and Hudson River Sloop Clearwater) filed this
action on June 16, 2016, seeking a writ of mandamus. That day, the Court denied
petitioners’ request for interim relief, which sought immediate shutdown of Unit 2,
and issued a scheduling order providing for briefing on petitioners’ petition.
Pursuant to the Court’s order and Rule 21 of the Federal Rules of Appellate

Procedure, Federal Respondents NRC and the United States' file this response.

! Petitioners did not name the United States as a respondent. However, petitioners
have invoked the Hobbs Act as a basis for jurisdiction, and the Act requires that
the United States be named as a respondent in such actions. 28 U.S.C. § 2344; see
Arnow v. NRC, 868 F.2d 223, 225 n.1 (7th Cir. 1989) (under Fed. R. App. P. 15(a),
United States shall be deemed a respondent where required by statute).

(Page 8 of Total)
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SUMMARY OF ARGUMENT
Petitioners’ characterization of this action as an “emergency” petition for
mandamus does not relieve them of the obligation to demonstrate entitlement to
this most extraordinary form of relief. And they have not met this heavy burden.

As an initial matter, there is no final agency action that supports exercise of
this Court’s jurisdiction under the Hobbs Act. Petitioners’ request that the agency
commence such an enforcement proceeding remains pending before the agency.
Under the established law of this circuit, denial of emergency relief is not a
reviewable final agency action.

Beyond this jurisdictional infirmity, petitioners fail to acknowledge, let
alone distinguish, longstanding precedent holding that NRC’s decision not to
suspend a validly issued license is committed to the discretion and expertise of the
agency and is presumptively unreviewable. Thus, they have failed to demonstrate
clear entitlement to relief from this Court, as is required to obtain mandamus relief,
and their petition should be denied for this reason alone.

Even if this Court were to consider granting mandamus relief where it is not
clearly compelled by statute, there is no reason to do so here. The agency
specifically determined that the condition of the baffle-former bolts that are at the

center of this dispute did not constitute an imminent safety threat, and it further
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resolved to address petitioners’ concerns as part of its process under 10 C.F.R.
§ 2.206.

The Court also cannot review the adequacy of the agency’s explanation for
refusing to grant emergency relief. But even if it could, the record indicates that
the agency’s decision and response were fully reasonable in light of the expedited
nature of petitioners’ request, the agency’s commitment to address petitioners’
concerns as part of its citizen petition process and its invitation to petitioners to
discuss the matter further, and the information that the agency developed and made
publicly available indicating that baffle-former bolt degradation presents no
immediate safety hazard at Indian Point.

Nor have petitioners made any demonstration of the irreparable harm that
would be necessary to support mandamus. The agency has inspected the plants at
issue and determined that the existence of baffle-former bolt degradation does not
present an imminent safety hazard because all degraded bolts have been replaced.
Although petitioners may disagree with the agency’s assessment that the plant can
safely operate during the pendency of its consideration of petitioners’ 2.206
petition, the agency’s expert determination that there is no imminent safety hazard
— and thus no threat of irreparable harm —is entitled to substantial deference.

Ultimately, NRC has permitted Entergy to continue operating Unit 2 because

it has a license to do so and because the agency, after looking into the issue as a

3
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result of its own oversight activities and considering the request that it take
immediate enforcement action, has not identified a reason to suspend the license.
And petitioners’ framing of their petition here as an “emergency” simply invites
the Court, inappropriately, to substitute its judgment about nuclear safety for the
NRC'’s technical expertise. Petitioners have supplied no reason for the Court to
invoke its mandamus authority in connection with the agency’s ongoing oversight
of its licensee’s activities, and their petition should be denied.
QUESTIONS PRESENTED

The NRC, exercising its discretion based on its technical expertise,
determined that Friends of the Earth’s request for enforcement action did not
warrant immediate relief, and that the plants at issue could operate safely while the
agency considered the petition as part of its ordinary regulatory process for
considering such petitions.

1. Did the denial of emergency relief pending further consideration of
the petition constitute final agency action reviewable under the Hobbs Act?

2. Have petitioners established a violation of a clear duty to act?

3. Have petitioners demonstrated that mandamus relief here is necessary

to prevent irreparable harm?
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STATEMENT OF FACTS

I. History of NRC Oversight of Baffle-Former Bolt Degradation Across
the Industry and at Indian Point

Baffle-former bolts are used in pressurized-water nuclear reactors. They are
about 2 inches in length and 5/8ths of an inch in diameter. They hold in place a
series of vertical metal plates known as baffle plates to ensure proper cooling of
nuclear fuel. The baffle plates are attached to eight levels of horizontal plates
called baffle-former plates, which are in turn connected to the reactor core barrel.
Declaration of Glenn Dentel (Exhibit 1) 9 4.

The nuclear industry identified cracking in baffle-former bolts in
pressurized-water nuclear reactors in Europe in the late 1980s. Id. 5. But
significant degradation has not occurred at all plants. Only Westinghouse-
designed reactors with four reactor coolant loops have reported significant bolt
degradation. Id. 9§ 10. Moreover, the issue appears to be further limited by two
additional factors: the degraded bolts (1) have largely been of a certain type of
stainless steel; and (2) have largely been in reactors with baffles in a “downflow”
configuration, meaning the water entering the reactor is pushed downward between
the baffle and the core barrel, which creates more pressure across the plates and
stress in the bolts. /d. Units 2 and 3 at Indian Point fall into these categories. /d.

In March 1998, NRC issued an information notice to advise U.S. plant

owners of what had been observed in Europe. /d. 4 5. In January 2009, the
-5-
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Electric Power Research Institute developed a standard industry program to
manage the aging of reactor vessel internals and submitted it to NRC. 1d. § 7.
NRC staff issued a safety evaluation approving this standard in December 2011,
and the industry published the standard in January 2012 in a document designated
as MRP-227-A.% Id. 8. MRP-227-A directs owners of pressurized-water nuclear
reactors to conduct ultrasonic examinations of all of accessible baffle-former bolts
sometime between 25 and 35 effective full-power years (based on actual operation,
not calendar years). Id. 9. This testing protocol treats any indication of a flaw,
however minimal, as a failed bolt, even if it still has some load-bearing capacity.
See id. q 14.

Plants with degraded bolts are required to perform analyses and/or replace
the damaged bolts before restarting. Id. § 12. Missing bolt parts (such as a bolt
head) must be accounted for or recovered, or the licensee must perform a “loose-
parts evaluation” prior to restarting. /d. NRC staff will assess the root-cause and
safety significance of the bolt degradation at each reactor and take appropriate
regulatory action. Id. Operational experience demonstrates that if bolt parts come

loose during normal operations and damage fuel, the condition could be detected

2 MRP stands for “Materials Reliability Program.” This document is part of a
package located under accession number ML120170453 on the NRC’s ADAMS
database. See http://www.nrc.gov/reading-rm/adams.html.

-6-
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by routine monitoring of radioactivity in the reactor coolant water. Id. § 13.
Large-scale fuel failures have not occurred as a result of observed baffle former
bolt failures in the nuclear industry, and no fuel failures occurred during the most
recent operating cycle at Unit 2. /1d.

Entergy, the owner and operator of both Indian Point plants, shut down Unit
2 for a refueling and maintenance outage in March 2016. Previously, Entergy had
committed to conduct an initial ultrasonic analysis of the accessible baffle-former
bolts at Unit 2, in accordance with MRP-227-A, as part of its license renewal
commitments. /d. 49 11, 14. During this 2016 review, Entergy determined that
227 of 832 baffle-former bolts at the plant were potentially degraded to some
extent. /d. § 15. This number includes fourteen bolts that could not be accessed
for testing and thus were treated conservatively as degraded. I/d. This number is
the highest seen to date at a U.S. reactor as a result of ultrasonic testing. Id.

Entergy replaced all of the 227 degraded bolts, as well as an additional 49
baffle-former bolts to help further ensure the plates’ structural integrity. Id. § 16.
Two additional bolts were determined to require replacement during the repair
activities. Id. The new bolts are made of a stainless steel that is less susceptible to
degradation and have an improved design that reduces stress concentration. /d.

As result of the review conducted during the recent refueling outage,

Entergy plans to inspect all of the baffle-former bolts at Unit 2 again during the

-
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next outage, scheduled for the spring of 2018, to determine whether any additional
bolts have become degraded. Id. 4 17. Entergy also plans to convert Unit 2 from a
downflow to an upflow configuration to reduce the load on the bolts. /d.

Entergy has completed the requisite technical evaluations and root cause
analysis of the condition for Unit 2, including analyses to identify an acceptable
bolt pattern and those bolts requiring replacement prior to Unit 2 restart, and it
made these analyses available to NRC inspectors. /d. q 18. Entergy’s report to
NRC (available on NRC’s public ADAMS database under accession number
ML16159A219) reflects the results of the root cause analysis. /d.

NRC inspectors reviewed the analyses to determine that the methods were
appropriate, applicable limiting postulated accident conditions were assumed, and
the resulting acceptable bolt pattern was identified, and that sufficient margin in
the number of bolts exists to account for additional service-induced failures during
the next 2-year operating cycle. Id. NRC inspectors also observed bolt
replacement activities onsite at Indian Point Unit 2. /d. 920. NRC determined the
bolt replacements and technical evaluations were sufficient to demonstrate the
Indian Point Unit 2 baffle-former assembly will perform as intended for a range of
conditions, in accordance with NRC requirements. /d. NRC continues to review
Entergy’s monitoring of plant parameters and technical evaluations and will

document the results of its inspections in a publicly available report. Id. 9 23.

_8-
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In addition, as a result of the findings at Indian Point 2, Entergy plans to
conduct detailed ultrasonic testing of baffle-former bolts at Indian Point 3 in
accordance with MRP-227-A during its next outage in spring 2017. Id. §22. NRC
has concluded that Unit 3 does not present an immediate safety concern because
there are likely fewer baffle-former bolts affected due primarily to less time in
service and differences in operating history. Id. §21.}

II. NRC’s Consideration of Friends of the Earth’s Request for Emergency
Enforcement Action

On May 24, 2016, Friends of the Earth filed what it styled as an “emergency
petition” before the Commission. The petition requested that the Commission
“prohibit the restart of Unit 2 and order the shut down and inspection of Unit 3”

until both NRC staff and Entergy had performed certain tasks related to reviewing

3 In addition to the Dentel Declaration, the Court may find additional information
about baffle-former bolts in Exhibits 3 and 4, which are reproductions of posts on
NRC’s blog on its public website. Those posts provided information to the public
about (a) what baffle-former bolts are and what problems have been identified with
them (See Neil Sheehan, An Outage Twist: Degraded bolts at New York Nuclear
Plant Warrant Attention, NRC Blog, Apr. 27, 2016, https://public-blog.nrc-
gateway.gov/2016/04/27/an-outage-twist-degraded-bolts-at-new-york-nuclear-
plant-warrant-attention); and (b) how the agency has responded to the issue and
why it has determined that baffle-former bolt degradation does not present an
imminent safety threat at Indian Point (See John Lubinski, More on Baffle Bolts,
NRC Blog, June 1, 2016, https://public-blog.nrc-gateway.gov/2016/06/01/more-
on-baffle-bolts).

9.
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the impact of the degraded baffle-former bolts at Unit 2. See Attachment A to
Petition for Mandamus, No. 11-1189 (D.C. Cir.) (June 16, 2016), at 20.

On May 27, 2016, the Secretary of the Commission referred the emergency
petition to NRC staff as a “2.206 petition,” i.e., a petition for enforcement action
under 10 C.F.R. § 2.206. Declaration of Eric Benner (Exhibit 2) 4 4. Under this
provision, any member of the public may request the agency “to institute a
proceeding . . . to modify, suspend, or revoke a license, or for any other action as
may be proper.” 10 C.F.R. § 2.206(a). The appropriate office director “shall either
institute the requested proceeding . . . or shall advise the person who made the
request in writing that no proceeding will be instituted....and the reasons for the
decision.” Id. § 2.206(b). The Commission may overrule a decision not to
institute a proceeding. Id. § 2.206(c).

NRC staff processes 2.206 petitions in accord with the procedures contained
in NRC Management Directive and Handbook 8.11 (“MD 8.117). Exh. 2 q 5; Exh.
6.* Mr. Benner serves as the Chairman of the Petition Review Board that is
considering Friends of the Earth’s petition. Exh. 2 4 3. Consistent with MD 8.11,

on June 3, 2016, Mr. Benner convened a Petition Review Board, which consisted

4 Relevant pages of MD 8.11 are included in Exhibit 6. The entire directive is
available in the agency’s public ADAMS database under accession number
ML041770328.

-10-
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of personnel from the appropriate NRC staff offices. Exh.2 96, 7.> After
reviewing the petition and the information presented by the NRC personnel who
conducted the inspection activities, the Board determined that immediate action to
prevent the restart of Indian Point Unit 2 was not warranted. Id. 999, 10. Among
the factors considered by the Board in reaching its determination were (1)
Entergy’s testing of all accessible baffle-former bolts at Unit 2; (2) the replacement
of all degraded bolts (as well as all bolts that were not accessible for testing) with a
new bolt of stronger material; (3) the replacement of additional bolts to ensure the
stability of the reactor internals; and (4) Entergy’s commitment to performing a
complete re-inspection of all baffle-former bolts during the next refueling outage in
approximately 2 years. Id. § 10.

On June 3, 2016, in accordance with MD 8.11, see Exh. 6 at 14, a member
of the Board notified petitioners that the agency had concluded that immediate
relief was not required. The Board explained as follows:

After thorough review and discussion, the PRB determined that there

were no immediate safety significant concerns which would adversely

impact the public’s health and safety; therefore, the PRB denied your

request for immediate action.

In accordance with NRC Management Directive 8.11, you have the
opportunity to address the PRB, either in person at the NRC

> This meeting comported with MD 8.11’s provision for expedited consideration,
which specifically contemplates an early meeting “if staff decisions are required on
short-term, immediate actions (e.g., a request to shut down an operating facility or
prevent restart of a facility that is ready to restart).” Ex. 6 at 7.

-11-
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Headquarters in Rockville, MD, or by telephone conference. The

purpose of this interaction is so that the petitioner can discuss the

petition and verbally supplement the petition with any new

information. During the meeting, the PRB is in listening mode and

will not make any decisions regarding your petition.

Exh. 5 at 3.

Notwithstanding its characterization of the situation as an emergency,
Friends of the Earth did not provide a substantive response to the Board’s decision
until eleven days later. On June 14, Friends of the Earth stated that it “reject[ed]
the NRC’s arbitrary denial of [its] request” and, because it wanted to address its
concern to the Commission itself (i.e., the collegial body composed of a Chairman
and (currently) three Commissioners), it “d[i1d] not agree to the NRC processing its
request under 10 C.F.R. 2.206.” Id at 1. Friends of the Earth also stated that it
“wished to address the Petition Review Board by phone at [its] earliest
convenience.” Id.

On June 16, 2016, two days after communicating its response to NRC and
without providing notice to the agency, petitioners filed this action.

ARGUMENT
L. THIS COURT LACKS JURISDICTION TO CONSIDER THE

PETITION FOR MANDAMUS BECAUSE THERE IS NO FINAL
AGENCY ACTION REVIEWABLE UNDER THE HOBBS ACT.

This Court has jurisdiction pursuant to the Hobbs Act, 28 U.S.C. § 2342, to

review final orders of the NRC with respect to proceedings identified in Section

-12-

(Page 19 of Total)



USCA Case #16-1189  Document #1620610 Filed: 06/21/2016  Page 20 of 39

189a. of the Atomic Energy Act, 42 U.S.C. § 2239. This jurisdiction extends to a
final decision denying a request, pursuant to 10 C.F.R. § 2.206(a), to “institute a
proceeding . . . to modify, suspend, or revoke a license.” See Fla. Power & Light
Co. v. Lorion, 470 U.S. 729, 746 (1985). But the mere referral of a petition for
emergency relief into the agency’s 2.206 process is not final agency action that
triggers Hobbs Act review. Rather, the two courts to have considered this issue,
including this one, have held that such a referral does not constitute final agency
action reviewable under the Hobbs Act. Petitioners mention neither case.

In Dickinson v. Zech, 846 F.2d 369 (6th Cir. 1988), the petitioners filed a
letter with NRC seeking “immediate emergency action in the form of an order
suspending full power operation of the Sequoyah Nuclear Plant until remedial
action can be taken.” Id. at 371. The agency’s staff denied the request for
emergency relief but noted that the petitioners’ technical concerns “w[ould] be
addressed in more detail in a Director’s Decision under 10 C.F.R. § 2.206 to be
issued shortly.” Id. The court ruled that, because the director had not yet issued
such a decision, the mere denial of the petitioners’ request for emergency relief did
not constitute “judicially reviewable final agency action.” Id. As it explained,

The denial of petitioner’s request for emergency relief by the NRC in

this case does not represent the end of that agency’s analysis of the

issues involved. Indeed, it is clear from the letter denying emergency

relief that the NRC contemplates addressing petitioner’s concerns
more fully in a final decision pursuant to § 2.206.

13-
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Id. at 372.

The Sixth Circuit further explained in Dickinson that it was “persuaded by
the reasoning” of this Court in Honicker v. NRC, 590 F.2d 1207, 1209 (D.C. Cir.
1978), which likewise held that a letter from the Commission “denying [an]
emergency petition was not a final order or final agency action within the meaning
of the review statutes, 28 U.S.C. § 2342(4) and 42 U.S.C. § 2239.” This Court
cogently explained in Honicker that

[t]he only issue which has been decided is the question of whether the

petition raised concerns which necessitated emergency relief. In

denying petitioner's request for emergency relief, the Commission has

not denied petitioner any cognizable legal right. Moreover, even if

such emergency relief were part of the applicable statutory or

regulatory scheme, the appropriate disposition of this appeal would be

to defer to the Commission's discretion and greater expertise on such

questions of “interim relief.”

590 F.2d at 1209 (citing Nader v. NRC, 513 F.2d 1045, 1055 (D.C. Cir. 1974)).

This case 1s plainly governed by this Court’s decision in Honicker and is
indistinguishable from Dickinson. Although NRC in each case denied a request
that it take immediate enforcement action, it referred the request for a decision
under 10 C.F.R. § 2.206 — precisely the action it has undertaken in this case. And
while petitioners repeatedly complain that the § 2.206 process proceeds

“glacially,” this assertion, even were it true, is irrelevant for purposes of this

petition. The Commission is obligated by its own regulations to consider
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petitioners’ request. At this point, there is simply no final agency action to support
jurisdiction under the Hobbs Act.®

II. EVENIF THE COURT HAD SUBJECT MATTER JURISDICTION,
MANDAMUS WOULD NOT BE APPROPRIATE.

A. NRC Has Neither Withheld Nor Unreasonably Delayed Action.

The All Writs Act, 28 U.S.C. § 1651, empowers federal courts to compel
agency action that has been “unreasonably withheld or delayed” if that action, once
forthcoming, would be reviewable in that court. Pub. Citizen, Inc. v. Nat’l
Highway Traffic Safety Admin., 489 F.3d 1279, 1288 (D.C. Cir. 2007) (quoting
Int’l Union, United Mine Workers v. Dep’t of Labor, 358 F.3d 40, 42 (D.C. Cir.
2004)). But, by definition, a writ of mandamus to compel agency action is not
available under the Act if action is neither withheld nor delayed.

Such is the case here. Petitioners offer two “reasons why the writ [of
mandamus] should issue.” Petition at 20. The first is simply that the agency’s
decision not to grant Friends of the Earth’s request for immediate relief, including
its alleged procedural failure to supply a “reasoned basis” for its decision, is

arbitrary and capricious. /d. at 20. But that theory is incompatible with any

® We note one additional threshold consideration. Friends of the Earth is the only
party to the emergency petition filed before the Commission, and party status is
necessary to invoke this Court’s jurisdiction under the Hobbs Act. See 28 U.S.C.

§ 2344. Thus, the additional petitioners before this Court (Nuclear Information
and Resource Service and Hudson River Sloop Clearwater) lack standing to pursue
their claim here.

_15-
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argument that a decision has not been made or has been unreasonably delayed.
Rather, it clearly presupposes the existence of a decision — just one that petitioners
do not like. Indeed, petitioners acknowledge that the agency did respond — within
ten days of the submittal of its petition — but assert that the response was ill-
explained. This theory therefore cannot support issuance of the writ.

Petitioners also present an alternate theory for mandamus—that the agency
has unreasonably delayed action on their emergency petition. Id. at 24-27.
Mandamus claims based on assertions of unreasonable agency delay turn on
whether the delay is so egregious as to warrant the extraordinary remedy, and a
court’s analysis in this regard is guided by a series of well-established factors from
this Court’s decision in Telecommunications Research & Action Ctr. v. FCC
(“TRAC”), 750 F.2d 70 (D.C. Cir. 1984). See Am. Hosp. Ass’n v. Burwell, 812
F.3d 183, 189 (D.C. Cir. 2016) (citing TRAC, 750 F.2d at 80); In Re Pesticide
Action Network N. Am., 798 F.3d 809, 813-15 (9th Cir. 2015) (granting mandamus
relief after applying six factor TRAC test where agency had failed to respond to
administrative petition for over eight years).

Petitioners do not analyze these factors, other than in passing reference, nor
do they provide any authority supporting their theory that the “delay” in
responding to their citizen petition is somehow unreasonable. While petitioners

are quick to assert that reasonableness does not depend “solely” on the passage of
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time, it is not independent of the passage of time either (were it otherwise, the term
“delay” would be meaningless). NRC promptly ascertained whether petitioners’
request constituted an emergency and determined ten days later that it did not.
This is not a delay, let alone an unreasonable one. And the agency committed the
issue to further study in accordance with its process under 10 C.F.R. § 2.206. Its
response reflects a responsible and responsive means, codified in its own
regulations, of entertaining requests for immediate enforcement action from
members of the public. No action has been unreasonably delayed.

To be sure, petitioners rely on the All Writs Act to support the Court’s
ability to protect its jurisdiction and fashion relief. Petition at 6-7. Specifically,
petitioners cite TRAC for its conclusion that the All Writs Act confers authority
upon a court “to issue writs of mandamus necessary to protect its prospective
jurisdiction.” Id. at 76. Yet they fail to explain how the exercise of jurisdiction
would not constitute an end run around Honicker or account for the fact that the
Court found it “necessary” to protect its jurisdiction in TRAC only because the
agency’s delay in acting had endured for five years. Id. at 73.

The entire premise of the Court’s invocation of the All Writs Act in TRAC
was that the finality principles are to be applied in a “flexible” and “pragmatic”
manner. Id. at 755 n.27 (citing Abbott Labs. v. Gardner, 387 U.S. 136, 149-50

(1967)). But these principles are not so flexible as to render “final,” for purposes

17-
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of judicial review, an agency’s prompt determination that a request for
enforcement action need not be handled on an “emergency” basis. Indeed, as this
Court recently noted, the All Writs Act does not authorize the circumvention of
“bedrock finality principles” to accommodate petitioners who allege that delays
associated with the usual administrative process will cause injury. In re Murray
Energy Corp., 788 F.3d 330, 335 (D.C. Cir. 2015). Honicker and Dickinson are
built on precisely this bedrock and cannot and should not be breezily disturbed in
the manner that petitioners advocate.

Finally, petitioners appear to suggest that the agency has delayed matters by
failing to supply a reasoned decision for its denial of emergency relief. Petition at
26 (asserting that the agency’s delay will result in restart — and, at this point,
operation — of Unit 2 before a reasoned decision is supplied). This argument
conflates the “delay” necessary to support mandamus relief with the substantive
legal basis for their petition. The agency has not delayed a decision on petitioners’
request for emergency relief; instead, it has issued a decision that petitioners find
inadequate. Try as they might, petitioners simply cannot shoehorn their challenge
to the agency’s discretionary determination not to take emergency enforcement

action into a claim that the agency has not acted upon their assertions.
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B. Petitioners Have Not Satisfied the Criteria for Mandamus Relief.

Mandamus relief, while within the discretion of this Court, is rarely granted.
“Mandamus is a drastic remedy, to be invoked only in extraordinary
circumstances.” Fornaro v. James, 416 F.3d 63, 69 (D.C. Cir. 2005) (quoting
Allied Chem. Corp. v. Daiflon, Inc., 449 U.S. 33, 34 (1980) (internal quotations
omitted)). “Mandamus is available only if: (1) the [petitioner] has a clear right to
relief; (2) the [respondent] has a clear duty to act; and (3) there is no other
adequate remedy available to [petitioner].” Id. (internal quotations omitted); see
also In Re Exec. Office of President, 215 F.3d 20, 23 (D.C. Cir. 2000) (mandamus
relief unavailable in the absence of a demonstration of irreparable harm). The
party seeking mandamus has “the burden of showing that ‘its right to issuance of
the writ is clear and indisputable.”” N. States Power Co. v. U.S. Dep’t of Energy,
128 F.3d 754, 758 (D.C. Cir. 1997) (quoting Gulfstream Aerospace Corp. v.
Mayacamas Corp., 485 U.S. 271, 289 (1988)).

1. Petitioners Cannot Demonstrate Clear Entitlement to Relief.

a. Decisions Concerning the Agency’s Exercise of Its
Enforcement Discretion Are Presumptively Unreviewable.

As the Supreme Court recognized in Lorion, 470 U.S. at 735 n.8, initial
subject-matter jurisdiction to review the denial of a 2.206 petition does not
necessarily equate with the Court’s ability to hear a case and fashion relief. And it

is well settled (though unmentioned by the Petitioners) that decisions seeking
-19-
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review of an agency’s enforcement discretion are presumptively unreviewable,
absent a showing of a complete abdication of statutory responsibility. See Heckler
v. Chaney, 470 U.S. 821, 832-33 (1985).

This Court has applied precisely this analysis to NRC’s 2.206 process,
concluding in Safe Energy Coalition of Michigan v. NRC, 866 F.2d 1473, 1477
(D.C. Cir. 1989), that “petitioners’ section 2.206 request f[ell] squarely within the
category of ‘enforcement’ actions held presumptively unreviewable by Chaney.”
Petitioners make no attempt to distinguish Safe Energy or the cases holding that
denials of requests for NRC to take enforcement action are committed to agency
discretion and are unreviewable as a matter of law under the Administrative
Procedure Act, 5 U.S.C. § 701. See Riverkeeper, Inc. v. Collins, 359 F.3d 156, 171
(2d Cir. 2004); Arnow, 868 F.2d at 234; Mass. Pub. Interest Research Group, Inc.
v. NRC, 852 F.2d 9, 19 (1st Cir. 1988).

Nor is there any doubt that petitioners’ request falls within this rule. Section
2.206 is the procedural vehicle that the Commission has established through which
citizens may request that NRC take enforcement action, such as suspending a
plant’s license. Although Friends of the Earth styled its request as a petition
directly to the Commission (as a collegial body), and although the Commission
could conceivably have considered the request at its discretion, it opted not to do

so. But the fact that the agency directed Friends of the Earth’s petition into its
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2.206 process does not change the character of its request as one for enforcement
action, and, thus, the applicability of Chaney.” Friends of the Earth requested that
the agency disturb the status quo by suspending a validly issued license because of
its concern that the licensee was operating outside the bounds of its licensing basis
(i.e., its license conditions, the plant’s technical specifications, and applicable
regulations). It would be difficult to imagine a scenario that fits more squarely into
the realm of enforcement discretion than petitioners’ request for relief of this type.
Thus, even assuming petitioners are correct that this court has jurisdiction to
review the agency’s decision not to take immediate enforcement action, NRC’s
decision is presumptively unreviewable as a matter of law. As such, petitioners
have no “clear entitlement” to the relief that they seek before the Court. See Your
Home Visiting Nurse Servs., Inc. v. Shalala, 525 U.S. 449, 457 (1999) (petitioner
not entitled to mandamus relief due to lack of a clear nondiscretionary duty);
Thomas v. Holder, 750 F.3d 899, 903-04 (D.C. Cir. 2014) (“government officials

have no clear duty to perform such acts and petitioners have no clear right to

7 That the agency had no statutory obligation to consider the petition outside the
2.206 process in the first instance further demonstrates why there is no “clear duty”
sufficient to support mandamus relief.
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compel them to do s0”); Newsome v. EEOC, 301 F.3d 227, 231 (5th Cir. 2002) (no
“clear right” to writ of mandamus to perform discretionary investigation).®

b. Departure From The Presumption of Unreviewability Is Not
Warranted.

To be sure, Chaney’s presumption that agency enforcement discretion is
unreviewable would be inapplicable if petitioners had demonstrated that the
agency “‘consciously and expressly adopted a general policy [of non-
enforcement]’ that is so extreme as to amount to an abdication of its statutory
responsibilities.” 470 U.S. at 833 n.4. But petitioners do not even mention this
possibility, let alone supply proof sufficient to satisfy this exceedingly high bar.

Nor could they have done so. The agency’s response to petitioners’ request
that it take enforcement action, including its ultimate determination that immediate
enforcement action is not required, is described at length above. Suffice it say that,
far from abdicating its statutory responsibility, the agency has acted promptly to
protect public health and safety by considering baffle-former bolt degradation
through its oversight process; working with Entergy to correct the degradation

once it was identified; immediately convening a Petition Review Board upon

8 The fact that the agency’s decision is unreviewable also undercuts petitioners’
assertion that the Court should exercise jurisdiction under 7TRAC so as to protect its
ability to hear the case. See Moms Against Mercury v. Food & Drug Admin., 483
F.3d 824, 827 (D.C. Cir. 2007) (“It is this Court's interest in protecting its future
jurisdiction that gives rise to jurisdiction under a TRAC theory. The interest does
not arise if the final agency action is not reviewable in this Court.”).
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receipt of petitioners’ request for emergency relief and considering the request on
an expedited basis; and timely informing Friends of the Earth of its determination
that, while no emergency action is warranted, it will consider whether to institute a
proceeding to suspend or modify Entergy’s licenses to operate. Petitioners may
disagree with NRC’s conclusions and treatment of its request. But it is the agency,
not petitioners,that Congress has entrusted with responsibility to ensure the safe
use of nuclear materials and make the determination as to whether one of its
licensees is acting outside the bounds of its authority (and, if so, how that condition
should be rectified). The agency continues to fulfill that responsibility.

c. NRC’s Response to the Request for Immediate Enforcement
Action Was Reasonable under the Circumstances.

The agency acted reasonably in referring the Friends of the Earth’s May 24
petition to the NRC staff for consideration under 10 C.F.R. § 2.206 because the
petition asked the agency to “suspend” the Unit 2 operating license. The staff, in
turn, initiated the review procedures established in MD 8.11 and established a
Petition Review Board, which is the body designated to review these requests. See
generally Exh. 2; Exh. 6 at 7 (providing for expedited consideration under § 2.206
of requests to prevent restart).

The Board reviewed both the petition and the results of the staff inspection
activities. The Board noted, inter alia, that Entergy had conducted an extensive

review consistent with NRC guidance and had inspected every baffle-former bolt.
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In addition, it recognized that Entergy had not only replaced every degraded bolt
with a new bolt made of stronger material, but that it had also replaced additional
bolts to ensure the stability of the reactor internals. Moreover, the Board noted that
Entergy had committed to performing a complete re-inspection of every bolt
during the next refueling outage in approximately 2 years.

Given the actions taken by Entergy in the wake of its inspection and the
absence of any evidence that Unit 2 could not operate safely, the Board found no
reason to suspend the Unit 2 license on an emergency basis. Thus, the Board
advised petitioners that it had considered the request for immediate or
“emergency” relief but that it would not issue an immediate order preventing Unit
2 from restarting. Exh. 5 at 3.

This response was not an outright denial of petitioners’ overall request for
suspension of the Unit 2 license. Instead, as noted by Mr. Benner, Chairman of
the Petition Review Board, the staff simply denied petitioners’ request for
“immediate” or “emergency” action. See Exh. 2 49 10, 14. The Board invited
petitioners to schedule a meeting or phone call to discuss their concerns in a
substantive fashion. Exh. 5; see also Exh. 2 § 14. If petitioners can demonstrate
that additional steps are warranted, including suspension of the Unit 2 license, the
agency will take those steps. The agency’s response was reasonable, in full

compliance with MD 8.11, and clearly within the discretion of the NRC staff.
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Petitioners complain that the Board’s response did not provide them with an
adequate explanation for the decision. FE.g., Petition at 20-21. And, to be sure, the
Board did not provide (and did not attempt to provide) an expansive explanation
for its conclusion, given that its aim was to engage in a dialogue with Friends of
the Earth as part of the 2.206 process. The Board’s response is akin to a judicial
decision denying a request for a temporary restraining order or preliminary
injunction, which typically does not and need not contain extensive and substantive
discussions or reasoning. Indeed, the motions panel’s decision denying
petitioners’ request for “interim” relief in this case and contemplating further
briefing on the matter is an example of the degree of depth that characterizes
interim decisions of this type. Many agency decisions to decline enforcement
action, even when they are definitive rather than interim, are not accompanied by
an explanation of the agency’s rationale for how it is exercising its enforcement
discretion. That is the very reason that such decisions are not considered “final”
and are unreviewable under Chaney.

Further, given the complexity of the issues and the speed with which NRC
responded to the petition, it was reasonable for the Board to have determined that a
timely response was more important than an extensive one. This conclusion was
particularly appropriate given that NRC had been publicly addressing the baffle-

bolt issue and had already described on its blog (on June 1) the basis for its
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conclusion that baffle-former bolt degradation did not present an immediate safety
hazard. See Exh. 4 (noting, among other things, that the failed bolts at Indian Point
had been replaced). There was no reason for the Petition Review Board to reiterate
these points specifically for petitioners.

The staff also faced the prospect that continued delay in responding to the
petition for “immediate” relief could adversely impact Entergy, regardless of
whether the Board denied or granted the requested relief. Entergy had completed
all the steps necessary to restart Unit 2 following its refueling outage and was
entitled (under its license) to resume operations. An immediate review of both the
petition and the staff’s inspection results revealed no basis to prevent Entergy from
restarting Unit 2. There was simply no reason, let alone an obligation, for the
agency to delay a response on the question of emergency relief in order to prepare
a detailed answer to every issue petitioners raised in their complex request.

Instead, the Board reasonably addressed the separate and distinct issue of
petitioners’ request for immediate “injunctive” relief, thereby providing the
licensee with an indication as to whether it could resume operations. In the
process, the Board issued a simple yet reasoned response explaining that the
petition did not raise “immediate safety significant concerns.” Given the time and
competing considerations, the response was entirely reasonable under the

circumstances, and petitioners have failed to demonstrate otherwise.
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2. Petitioners Have Not Demonstrated Irreparable Harm.

a. The “Informational” Harm Petitioners Identify Is Neither Harm
Nor Irreparable.

We recognize that the declarations accompanying this Response provide

more information than was provided to petitioners in the Board’s email on June 3.
But, in addition to being aware of the agency’s public position on the subject,
petitioners have now received an expanded explanation that details the main
factors supporting the Board’s decision and mooting any claimed deficiency in the
Board’s original response. Petitioners supply no basis upon which to conclude that
any such “harm,” to the extent it is legally cognizable, ever existed, and has not
now been cured, provides a sufficient basis for the issuance of mandamus relief.

b. Continued Operation of Unit 2 during the Pendency of the

Agency’s Consideration of the 2.206 Petition Does Not
Threaten the Health and Safety of the Public.

Petitioners do not directly address the mandamus requirement that they
demonstrate irreparable harm in the absence of immediate relief from this Court.
Petitioners suggest that operation of Unit 2 “imminently threatens the health and
safety of Petitioners’ members” within 50 miles. Petition at 12. But their
submission to the Court completely fails to substantiate that assertion.

Moreover, petitioners’ submission reads as if the problems with the baffle-
former bolts at Indian Point present a completely new and totally unknown

problem. But as we have explained above, NRC and the nuclear industry have
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long been aware of the impact of irradiation-assisted stress corrosion cracking on
baffle-former bolts. See generally Exh 1; see also Exh. 2 4 11. This phenomenon
appears to occur primarily (1) in certain designs of pressurized-water nuclear
reactors (such as Indian Point); (2) after approximately 25 “effective full-power
years” of reactor life; and (3) when the baffle-former bolts are constructed from a
certain, specific grade of stainless steel and the reactor internals are placed in a
specific configuration. Thus, the impact of cracking on baffle-former bolts is well
documented, well known, and well understood.

NRC has approved guidance governing the testing for this degradation, and
this refueling outage was the proper point for this testing at Unit 2. The testing
revealed an unexpectedly high level of bolt failure, and NRC is carefully studying
the implications of that finding. But Entergy fully complied with the NRC-
approved testing regime by performing ultrasonic testing on every accessible bolt.
And Entergy not only removed all bolts that were degraded in any way and
replaced them with bolts made from a more durable grade of stainless steel, but it
also removed and replaced all bolts that were not accessible for testing,
conservatively treating them as degraded. In addition, Entergy removed and

replaced additional bolts that were not degraded to in order to ensure stability of
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the plates that they support and continued safe operation.” And Entergy’s routine
sampling of reactor coolant for the presence of radioactive gases can reveal
whether bolt parts have come loose during normal operations and have damaged
the plant’s nuclear fuel. See Exh. 1 9 13.

Furthermore, Entergy has prepared all required reports and analyses, which
have been reviewed by NRC. See Exh. 1 4 18. These reports include both “root
cause” and “loose parts” analyses. Id. 9 18, 19. And NRC not only observed
Entergy’s bolt replacement activities but has also reviewed — and is continuing to
review — these reports and will issue a publically available inspection report on the
matter in the near term. Id. 9 20, 22.1°

Finally, Entergy has indicated that it will take a number of proactive steps in
the future based on the results of this inspection. First, Entergy has stated that it
will perform a complete re-inspection of all accessible Unit 2 bolts and (in
addition) change the configuration of its reactor internals to reduce the stress on the
bolts at the next refueling outage in approximately 2 years. Id. § 17. Second,

Entergy has stated that it will conduct a full inspection of all accessible bolts in the

? These replacement bolts were also composed of the more durable stainless steel.

10 Contrary to petitioners’ suggestion (Petition at 13), any loose bolt heads would
not be “floating around the inside of the reactor vessel” due to the close
mechanical clearance in the reactor coolant system and would not impact safe
operation. See Exh. 1 99 13, 19.
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Unit 3 during its next refueling outage in spring 2017, instead of spring 2019, as
originally scheduled. /d. 4 22. And while the bolts in Unit 3 are subject to similar
conditions as in Unit 2, NRC does not have an immediate safety concern for Unit 3
because it likely has fewer bolts affected because Unit 3 has less time in service
and a different operating history.'!

In conclusion, NRC has concluded that Unit 2 is safe to operate under both
normal conditions (‘“normal plant operation”) and extreme conditions (“the most
limiting faulted conditions™), as required by NRC’s regulatory requirements. /d.
920. Although baffle-former bolts will require attention in the future, the agency
has reasonably concluded that the replaced bolts do not present a safety hazard
during the period of time that Friends of the Earth’s 2.206 petition will be pending.
There is thus no reason to disturb the agency’s considered judgment, formed based
on its unique technical expertise, that the plant’s continued operation during this
time will not result in the irreparable harm necessary to warrant mandamus relief.
Balt. Gas & Elec. Co. v. NRDC, 462 U.S. 87, 103 (1983).

CONCLUSION

For the foregoing reasons, the petition for mandamus should be dismissed

for lack of jurisdiction or, in the alternative, denied.

1 Friends of the Earth’s May 24, 2016 submission to the Commission requested
that NRC take enforcement action against Unit 3 as well as Unit 2. But the
mandamus petition seeks relief solely with respect to Unit 2.
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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

No. 16-1189

FRIENDS OF THE EARTH, et al.,
Petitioners,
V.
UNITED STATES NUCLEAR REGULATORY COMMISSION and
The UNITED STATES OF AMERICA,
Respondents,
and
ENTERGY NUCLEAR INDIAN POINT 2, LLC and
ENTERGY NUCLEAR OPEATIONS, INC.,
Intervenors.

DECLARATION OF GLENN DENTEL
I, Glenn Dentel, state and declare as follows:

1. Tam over 18 and I base the following statements on either my own personal
knowledge or upon information gained in the course of my employment and
relied upon by me in the performance of my duties.

2. I 'am employed as a Branch Chief for Projects Branch #2 in the Division of
Reactor Projects in the U.S. Nuclear Regulatory Commission’s Region 1
office in King of Prussia Pennsylvania. I have attached a statement of my
professional qualifications.

3. As part of my duties, I supervise the Branch of the Division of Reactor
Projects that is responsible for the reactor oversight program at Indian Point
Units 2 and 3.

4. The petition filed by Friends of the Earth in this case raises concerns about
the condition of baffle-former bolts at Indian Point, Unit 2. These bolts
measure about two inches in length and 5/8ths of an inch in diameter and
hold in place a series of vertical metal plates inside a reactor vessel. These
plates help direct water up through the reactor’s nuclear fuel assemblies to
ensure proper cooling of the fuel. They also provide some lateral restraint to
the core within the core barrel. The baffle assembly’s safety functions are to
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support other systems that make sure the core can be cooled during any
normal or emergency operating condition and that the reactor can always be
safely shutdown.

5. As described in NRC Information Notice 98-11, degradation of baffle-
former bolts had been identified at nuclear power plants in Europe as far
back as the late 1980s. Some degradation has also been found more recently
in baffle-former bolts at U.S. plants.

6. Operating experience has shown that degradation is primarily caused by
what is known as irradiation-assisted stress corrosion cracking. This is
cracking that occurs over a long period of time because the metal is exposed
to neutron radiation from the reactor core and stresses experienced during
normal operation. Ultrasonic testing is used in the industry to determine if
the baffle-former bolts had developed indications of cracking and therefore
would need to be replaced.

7. In response to the expected aging of components, like baffle-former bolts,
the Electric Power Research Institute (EPRI) developed a standard industry
program for the aging management of Pressurized Water Reactor (PWR)
vessel internals and submitted it to the NRC in January 2009.

8. The NRC staff approved the approach in an agency safety evaluation issued
in December 2011. That approved program, based on the NRC’s safety
evaluation, is designated as MRP-227-A (included in ML120170453).

9. MRP-227-A directs owners of PWRs to conduct ultrasonic examinations of
accessible baffle-bolts between 25 and 35 “effective full-power years” of
operation (based on actual operation, not calendar years).

10.0Only Westinghouse-designed pressurized-water reactors with four reactor
coolant loops have reported significant baffle-former bolt degradation
(>15% degraded bolts). Furthermore, the issue appears to be largely limited
by two additional factors: the degraded bolts (1) have largely been of a
certain type of stainless steel, designated as 347, and (2) have mainly been in
reactors with baffles in a “downflow” configuration, meaning the water
entering the reactor 1s pushed downward between the baffle and the core
barrel, which creates more pressure across the plates and stress in the bolts.
Both Indian Point Unit 2 and Unit 3 are Westinghouse PWRs with four
reactor coolant loops and their baffles in a “downflow” configuration.

2
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11.Entergy committed to conduct an initial ultrasonic examination of the
accessible baffle-former bolts at Indian Point, Unit 2, in accordance with
MRP-227-A as part of its license renewal commitments.

12.Plants with degraded bolts are required to perform analyses and/or replace
the damaged bolts before restarting. Missing bolt parts (such as a bolt head)
must be accounted for or recovered, or the licensee must perform a “loose-
parts evaluation” prior to restarting. The NRC staff assesses the licensee’s
root-cause and safety evaluations associated with bolt degradation and takes
appropriate regulatory action.

13.Based on operating experience, if bolt parts come loose during normal
operations and damage the plant’s nuclear fuel, the condition could be
detected by routine sampling of reactor coolant to monitor for the presence
of radioactive gasses released from a leaking fuel pin. Large-scale fuel
failures have not occurred as a result of observed baffle former bolt failures
in the nuclear industry, and no fuel failures occurred during the most recent
operating cycle at Indian Point Unit 2.

14.When the Indian Point Unit 2 nuclear power plant entered a refueling and
maintenance outage in early March, 2016, one of the planned activities was
to perform ultrasonic testing on the plant’s baffle-former bolts. These
examinations were required by the NRC as part of necessary aging
management programs that support license renewal activities. This testing
method does not estimate the size of the flaw detected, so an “indication” is
treated as a failed bolt even though the bolt may still have some load bearing
capacity.

15.1n the course of these examinations, Entergy determined that 227 of 832
baffle-former bolts in the Indian Point 2 reactor vessel were potentially
degraded. This number includes 14 bolts that could not be accessed for
testing and were therefore conservatively considered to be degraded. The
number of degraded baffle-former bolts is the largest seen to date at a U.S.
reactor as a result of conducting ultrasonic examinations.

16.After its ultrasonic testing was concluded, Entergy replaced all of the 227
degraded bolts, as well as an additional 49 baffle-former bolts to help further
ensure the plates’ structural integrity. Two additional bolts were determined
to require replacement during the repair activities. The new bolts are made

3
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of a type of stainless steel (designated as 316) that is less susceptible to
degradation and have an improved design that reduces stress concentration
at the head to shank bolt area.

17.1n its report to the NRC (ML16159A219), Entergy stated that it plans to
inspect the baffle-former bolts at Indian Point Unit 2 again during the next
refueling outage. Entergy also stated its plans to convert Indian Point, Unit

2 from a “down flow” configuration to an “upflow” configuration to reduce
the load on baffle bolts.

18.Entergy made available to NRC inspectors its technical evaluations and root
cause analysis of the condition for Unit 2, including its analyses to identify
an acceptable bolt pattern and those bolts requiring replacement prior to Unit
2 restart. The NRC inspectors reviewed the analyses to determine that the
methods were appropriate, applicable limiting postulated accident conditions
were assumed, the resulting acceptable bolt pattern was identified, and that
sufficient margin in the number of bolts exists to account for additional
service induced failures during the next 2-year operating cycle. These
reports are maintained by Entergy and are reviewed by NRC inspectors.
Entergy’s report to the NRC (ML16159A219) reflects the results of the root
cause analysis.

19.Entergy performed a bounding analysis to address the potential for loose bolt
heads and concluded it would not impact safe operation. The NRC reviewed
Entergy’s analysis and determined it technically supported this conclusion.
Movement of the loose bolt heads is restricted due to the close mechanical
clearances in the reactor coolant system.

20.The NRC inspectors observed bolt replacement activities onsite at Indian
Point Unit 2. The NRC has determined the bolt replacements and technical
evaluations are sufficient to demonstrate the Indian Point Unit 2 baffle-
former assembly will perform as intended for a range of conditions. These
conditions range from normal plant operation to the most limiting faulted
conditions in accordance with NRC regulatory requirements.

21.Regarding the currently operating Indian Point Unit 3, the NRC has
concluded that while the baffle-former bolts are subject to similar
conditions, the agency does not have an immediate safety concern because
there are likely fewer baffle-former bolts affected due primarily to less time
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in service and differences in operating history. There are currently also no
indications of loose parts or fuel leaks.

22.In addition, as a result of the findings at Indian Point Unit 2, Entergy plans
to conduct ultrasonic examinations of the baffle-former bolts in Indian Point,
Unit 3, in accordance with MRP-227-A, during its next refueling outage in
spring 2017, instead of spring 2019, as originally scheduled.

23.The NRC continues to review Entergy’s monitoring of plant parameters and
technical evaluations. The results of the NRC’s inspections will be

documented in a publically available inspection report.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct to the best of my knowledge.

Dated this 20th day of June 2016.

/s/ Glenn Dentel
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in service and differences in operating history. There are currently also no
indications of loose parts or fuel leaks.

22.In addition, as a result of the findings at Indian Point Unit 2, Entergy plans
to conduct ultrasonic examinations of the baffle-former bolts in Indian Point,
Unit 3, in accordance with MRP-227-A, during its next refueling outage in
spring 2017, instead of spring 2019, as originally scheduled.

23.The NRC continues to review Entergy’s monitoring of plant parameters and
technical evaluations. The results of the NRC’s inspections will be

documented in a publically available inspection report.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct to the best of my knowledge.

Dated this 20th day of June 2016.

M Ductl

Glenn Dentel
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Glenn Dentel
Branch Chief, Division of Reactor Projects

Mr. Dentel has been a Branch Chief in the Division of Reactor Projects,
Region | since 2007. He has provided supervision for multiple branches,
which has included oversight responsibilities for eight nuclear power
sites. Mr. Dentel joined the NRC in June 1994 as a part of the Nuclear
Safety Professional Development Program in the Office of Nuclear
Reactor Regulation. Upon graduation from the Nuclear Safety
Professional Development Program in 1996, he served as resident inspector at Beaver Valley
Power Station and subsequently as senior resident inspector at Seabrook Station. In 2015, he
received the Meritorious Service Award for his outstanding career as a field inspector and a
regional manager.

Mr. Dentel earned a Bachelor of Science Degree in Engineering Science and Mechanics from
Virginia Polytechnic Institute and State University in 1992 and a Master’s Degree in Nuclear
Engineering from North Carolina State University in 1994.
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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

No. 16-1189

FRIENDS OF THE EARTH, et al.,
Petitioners,
V.
UNITED STATES NUCLEAR REGULATORY COMMISSION and
The UNITED STATES OF AMERICA,
Respondents,
and
ENTERGY NUCLEAR INDIAN POINT 2, LLC and
ENTERGY NUCLEAR OPEATIONS, INC.,
Intervenors.

DECLARATION OF ERIC BENNER

I, Eric Benner, state and declare as follows:

1

2.

I am over 18 and have personal knowledge of the facts declared within.

I am employed as the Deputy Director for the Division of Operating Reactor
Licensing in the U.S. Nuclear Regulatory Commission’s Office of Nuclear
Reactor Regulation. | have attached a statement of my professional
qualifications.

. I'serve as the chairman of the Petition Review Board that is considering

Friends of the Earth’s May 24, 2016, “Emergency Petition to Prohibit
Restart of Indian Point Unit 2 and Inspect Indian Point Unit 3.” (FOE
Petition)

After the NRC received the FOE Petition, the Office of the Secretary
assigned tracking number LTR-16-0297 and referred the Petition to the NRC
staff on May 27, 2016 to resolve as a 2.206 petition.

The NRC staff processes petitions filed under 10 C.F.R. 2.206, by using the
guidance in Management Directive 8.11, “Review Process for 10 C.F.R.
2.206 Petitions.” While the initial Petition Review Board meeting is
typically held in two weeks, I scheduled this meeting as soon as practicable
because the FOE Petition requested immediate actions.
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6. Consistent with Management Directive 8.11, on June 3, 2016, I convened
the Petition Review Board meeting to consider the request in the FOE
Petition for the NRC to immediately issue an order preventing restart of
Indian Point, Unit 2 until the Commission concludes, based on its own
investigation, that the unit can be safely operated, and order the immediate
shutdown and inspection of Indian Point, Unit 3 until the petition is
adjudicated.

7. The Petition Review Board Meeting on June 3, 2016, included staff from
NRC’s Office of Nuclear Reactor Regulation and NRC’s Region I Office,
located in King-of-Prussia, Pennsylvania.

8. The FOE petition argued that the failure of the baffle bolts poses a
significant risk to the public health and safety and that neither the
Commission, the NRC staff, nor the licensee has adequately investigated the
baffle-former bolt degradation at Indian Point Unit 2 and, in particular, why
the extent of bolt degradation in Indian Point Unit 2 exceeded degradation at
other plants.

9. The Petition Review Board considered the arguments made in the FOE
Petition and also the information that has been gathered by the NRC staff as
part its ongoing inspection and oversight of Indian Point Units 2 and 3. The
inspection and oversight activities are described more fully in the
Declaration of Glenn Dentel.

10.The Petition Review Board determined that immediate action to prevent
Indian Point Unit 2 from restarting was not warranted at this time because
the licensee was taking adequate corrective actions in response to the
degraded baffle bolts as verified by Region I inspection staff. Among the
factors considered by the Petition Review Board were (1) Entergy’s testing
of all accessible baffle-former bolts at Indian Point, Unit 2; (2) the
replacement of all degraded bolts (as well as all bolts that were not
accessible for testing) with a new bolt of stronger material; (3) the
replacement of additional bolts to ensure the stability of the reactor internals;
and (4) Entergy’s commitment to performing a complete re-inspection
during the next refueling outage in approximately 2 years.

11.The potential degradation of baffle bolts is well-known to the staff and
industry as is evidenced by development of an inspection program by

2
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industry that was subsequently endorsed by the NRC in 2011. Entergy
conducted the inspections that identified the degraded bolts following this
program, which is known as MRP-227-A.

12.Management Directive 8.11, Part III.(e) states that “if the staff plans to take
an action that is contrary to an immediate action requested in the petition
before issuing the acknowledgment letter, the petition manager must notify
the petitioner promptly by telephone of the pending staff action. An example
of a contrary action would be if NRC permitted restart of a facility when the
petitioner had requested that restart not be permitted.”

13.Consistent with Management Directive 8.11, the petition manager, Richard
Guzman, a Senior Project Manager in the Division of Operating Reactor
Licensing, in the Office of Nuclear Reactor Regulation, notified FOE of the
Petition Review Board’s decision by both telephone and e-mail on June 3,
2016.

14.In accordance with Management Directive 8.11, the next steps for the
Petition Review Board are (1) to schedule a meeting or teleconference
between the petitioner and Petition Review Board so that the petitioner may
provide any relevant additional explanation and support of the request; and
(2) for the Petition Review Board to then meet internally to determine
whether the petitioner’s request meets the criteria for review. As of this
date, the petitioner and the NRC have not yet agreed upon a time for a
meeting.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct to the best of my knowledge.

Dated this 20th day of June 2016.

/s/ Eric Benner
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industry that was subsequently endorsed by the NRC in 2011. Entergy
conducted the inspections that identified the degraded bolts following this
program, which is known as MRP-227-A.

12.Management Directive 8.11, Part IIl.(e) states that “if the staff plans to take
an action that is contrary to an immediate action requested in the petition
before issuing the acknowledgment letter, the petition manager must notify
the petitioner promptly by telephone of the pending staff action. An example
of a contrary action would be if NRC permitted restart of a facility when the
petitioner had requested that restart not be permitted.”

13.Consistent with Management Directive 8.11, the petition manager, Richard
Guzman, a Senior Project Manager in the Division of Operating Reactor
Licensing, in the Office of Nuclear Reactor Regulation, notified FOE of the
Petition Review Board’s decision by both telephone and e-mail on June 3,
2016.

14.In accordance with Management Directive 8.11, the next steps for the
Petition Review Board are (1) to schedule a meeting or teleconference
between the petitioner and Petition Review Board so that the petitioner may
provide any relevant additional explanation and support of the request; and
(2) for the Petition Review Board to then meet internally to determine
whether the petitioner’s request meets the criteria for review. As of this
date, the petitioner and the NRC have not yet agreed upon a time for a
meeting.

[ declare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct to the best of my knowledge.

Dated this 20th day of June 2016.

M/,(AA

Eric %:rﬁ
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Eric James Benner
Phone:
Email: eric.benner@nrc.gov

Work Experience:

NRR Division of Operating Reactor Licensing 03/2016 — Present
As Deputy Director, I oversee all licensing actions for NRC Regions II and III.

Office of Commissioner Ostendorff 06/2014 — 03/2016
As Chief of Staff, I oversaw all policy issues to be voted on by the Commissioner.

Region I Division of Reactor Projects 01/2014 - 05/2014
As acting Deputy Director, I led the resident inspector program in implementing the Reactor
Oversight Process, including conduction of annual assessment meetings.

NMSS Divisions of Spent Fuel Storage and Transportation 06/2008 — 12/2013
As Branch Chief and acting Deputy Division Director, I led all licensing, certification and oversight
activities associated with dry spent fuel storage and radioactive materials transportation.

NRR Division of License Renewal 04/2006 - 06/2008
As Branch Chief, I led environmental technical reviews for reactor license renewal and operating reactor as
required by the National Environmental Policy Act and other environmental statutes and regulations.

NRR Division of Inspection and Regional Support 03/2005 - 04/2006
As Team Leader and acting Branch Chief, I led implementation of the new operating experience program.

NSIR Division of Preparedness and Response 03/2004 - 03/2005
As Technical Assistant, I led a wide variety of activities vital to the creation and development of the new
emergency preparedness organization in response to the events of September 11, 2001.

NRR 11/2003 - 03/2004
As the Office Technical Assistant, I managed the NRR Differing Professional Views process to ensure
appropriate resolution of safety concerns and developed an office non-concurrence process for NRR.

Office of Commissioner Greta J. Dicus 08/2002 - 06/2003
As a Technical Assistant for Reactors to, I provided expert advice to the Commissioner on risk-informing
special treatment requirements and the revised design basis threat.

NRR Division of Policy and Rulemaking 03/2002 - 08/2002
As a Senior Rulemaking Project Manager, I assisted Chairman Meserve in preparing for and participating
in the international Convention on Nuclear Safety (CNS) held in Vienna, Austria.

NRR New Reactor Licensing Project Office 04/2001 - 03/2002
As a Project Manager, I oversaw regulatory infrastructure changes necessary to support new reactor
licensing and led a working group which developed a licensing approach for gas-cooled reactor.

NRR Millstone Special Projects 03/1998 - 12/1998

As a Project Manager, I led interactions between the licensee and the Independent Corrective Action
Verification Program contractor to ensure appropriate licensee resolution prior to reactor startup.
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NRR Division of Reactor Program Management 10/1992 - 03/1998
As a Reactor Systems Engineer, I led a significant revision of the NRC’s generic communication process
which, among other things, resulted in the creation of the Regulatory Issue Summary.

Region I Division of Reactor Safety 07/1990 - 10/1992
As a qualified reactor inspector, I performed independent inspections in the areas of maintenance,
engineering, and quality assurance at various nuclear power plants.

Education: Johns Hopkins University MS Environmental Engineering Summa Cum Laude
Rensselaer Polytechnic Institute BS Nuclear Engineering Summa Cum Laude

Awards: Performance: 2012, 2011, 2010, 2009, 2008, 2007, 2006, 2004, 2000, 1999, 1998, 1994
Special Act Awards (Individual): 2005, 2003, 1999, 1995
Special Act Awards (Group): 2007, 2004, 2003, 2002
High Quality Increases: 2003, 1999
Member of the NRC Reactor Protective Measures Emergency Response Team

Training: Strategic Thinking - Brookings Executive Education
Strategic Management for Regulatory and Enforcement Agencies - Harvard University
Crisis Leadership Workshop - Office of Personnel Management (OPM)
Resiliency Advantage - OPM
Leading Culture Change - OPM
Building Performance Based Organizations - OPM
Emotional Intelligence Office of Personnel
Management 5/2004
Risk Communication Shipley Group 4/2003
U.K. Regulatory Policy Her Majesty’s Nuclear Installation Inspectorate 12/2001
Environmental Policy Issues Office of Personnel Management 8/2000
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An Qutage Twist: Degraded bolts at New York Nuclear Plant Warrant Attention

Neil Sheehan
Public Affairs Officer
Region I

When the Indian Point Unit 2 nuclear power plant entered a refueling and maintenance outage in early March, the to-do list included a task born of industry operating experience,

both in the United States and overseas.

Specialists were geared up to check on the condition of bolts employed in the reactor
vessel at the Buchanan, N.Y., facility. These are the kind of bolts you likely wouldn't
find at your local hardware store. Rather, they are made of a stainless-steel alloy
capable of withstanding decades’ worth of neutron bombardment, as well as

extraordinarily high temperatures and pressure.

Measuring about 2 inches in length and 5/8ths of an inch in diameter, the bolts hold in
place a series of vertical metal plates. Known as baffle plates, they help direct water up
through the nuclear fuel assemblies, where it is heated and subsequently used for

power production.

The baffle plates are attached to eight levels of horizontal plates called baffle-former

plates, which are in turn connected to the reactor core barrel.

As far back as the late 1980s, cracking was identified in baffle-former bolts — the bolts
securing the baffle plates to the baffle-former plates — in pressurized-water reactors
(PWRs) in France. (Both Indian Point Units 2 and 3 are PWRs.) The degradation is

caused by what is known as irradiation-assisted stress corrosion cracking.

In response, the U.S nuclear industry began checking on these bolts in a small number

of domestic PWRs on a sample basis.

The NRC staff also made use of a communications tool called an Information Notice to
advise U.S. plant owners of what had been observed in Europe. A March 1998 notice let
U.S. plant owners know that the baffle-former bolt cracking reported in foreign PWRs
had occurred at the juncture of the bolt head and the shank, a location not accessible

for visual examination.
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Several U.S. plants subsequently evaluated their baffle-former bolts and in some cases replaced a sizable number.

Jumping ahead, the Electric Power Research Institute developed a standard industry program for the aging management of PWR reactor vessel internals and submitted it to the
NRC in January 2009. The NRC staff approved the approach in an agency safety evaluation issued in December 2011 and then published in January 2012 as MRP-227-A. (MRP is

short for Materials Reliability Program.)

Follow

https://public-blog.nrc-gateway.gov/2016/04/27/an-outage-twist-degraded-bolts-at-new-york-nuclear-pla...
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Under this new standard, U.S. PWRs were to conduct an initial ultrasonic examination of all of their baffle-former bolts when the plant had between 25 and 35 effective full power

years of service.

This is exactly what was being done at Indian Point Unit 2 during the current outage. It was adhering to the standards of MRP-227-A. In the course of this review, it was

determined that 227 of 832 baffle-former bolts at the plant were degraded, which means any indication of cracking. What’s more, two bolt heads were missing.
The number of degraded baffle-former bolts was the largest seen to date at a U.S. reactor.

Entergy, Indian Point’s owner, is in the process of analyzing the condition and replacing the degraded bolts. It will also assess any implications for Indian Point Unit 3, though that

reactor is believed to be less susceptible to the condition for several reasons, including fewer operational cycles.

As for the NRC, we will independently review the company’s analysis and bolt-replacement plans to ensure safety. The results of those reviews will be documented in an upcoming

inspection report for the plant.
We have already had a metallurgical specialist on-site reviewing the company’s evaluations of the bolts and have agency experts reviewing the matter.

More information will be forthcoming on the issue. However, it's important to note that the NRC staff will ensure the condition is fully understood and addressed prior to the plant
returning to service. The NRC staff will also consider all available information in evaluating if changes are needed to the current inspection programs for these bolts across the

industry.
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NRC Public Blog, “More on Baffle Bolts,” published June 1, 2016
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More on Baffle Bolts

John Lubinski
Director, Division of Engineering
Office of Nuclear Reactor Regulation

We described degradation in baffle-former bolts at Indian Point Unit 2 in an April 27 blog post. The degraded bolts were discovered by Entergy, the plant operator, while
inspecting the bolts during a refueling outage. Since then, PSEG, the operator of the Salem nuclear power plant in New Jersey, discovered some degraded bolts while inspecting
the baffles of Unit 1.

To recap, the bolts hold in place a series of vertical metal plates. Known as baffle plates, they help direct water up through the nuclear fuel assemblies, where it is heated and
subsequently used for power production. The baffle plates are attached to eight levels of horizontal plates called baffle-former plates, which are in turn connected to the reactor

core barrel.

Because of these findings, the NRC has initiated its process for dealing with emerging issues to evaluate the extent of the problem and determine how best to address it. Here's

what we know so far:
We are confident this issue lacks an immediate safety concern that would lead us to shut down U.S. nuclear power plants or prevent the startup of plants in refueling outages.

We have been aware of the phenomenon. Degraded baffle-former bolts were detected in French reactors in the late 1980s and 1990s, and the NRC published an Information

Notice in 1998 alerting the U.S. industry. The higher number of degraded bolts seen recently however, was unexpected.

The 1998 Information Notice prompted several plants to inspect their bolts, and some made adjustments to their baffles or replaced bolts as a result. NRC-approved guidance
from the Electric Power Research Institute calls for visual and ultrasonic inspections during a certain period in a reactor’s lifespan. The current inspections at Indian Point and

Salem resulted from this operational experience.

It's important to note that if bolt parts come loose during normal operations and damage fuel, the condition will be detected by routine monitoring of radioactivity in the reactor
coolant water. During refueling outages, plant operators look for debris on the bottom of the reactor vessel as another indication of potential issues. Even during an accident, the

danger of core damage would be minimal. For these reasons, the NRC does not believe it necessary to shut down any additional plants and order immediate inspections.

Plants with degraded bolts are required to perform analyses and/or replace the damaged bolts before restarting. Missing bolt parts (such as a bolt head) must be accounted for or
recovered, or the licensee must perform a “loose-parts evaluation” prior to restarting. The NRC staff will independently assess the root-cause and safety significance of the bolt

degradation at each reactor and take appropriate regulatory action.

Indian Point 2 has replaced all of the failed bolts, plus an additional 51 “good” bolts to add additional safety margin. They intend to inspect all the baffle-former bolts again during

the next refueling outage.

So how many plants might have this problem? Only Westinghouse-designed pressurized-water reactors with four reactor coolant loops have reported significant bolt degradation.
Although there are 29 such plants in the United States, the issue appears to be further limited by two factors: The degraded bolts have all been of a certain type of stainless steel,
and they’ve all been in reactors with baffles in a “downflow” configuration, meaning the water entering the reactor is pushed downward between the baffle and the core barrel,

which creates more pressure across the plates and stress in the bolts.

Follow
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There are only seven four-loop Westinghouse reactors at four sites with both the susceptible bolt material and a downflow configuration: Indian Point Units 2 and 3, Salem Units 1
and 2, D.C. Cook Units 1 and 2, and Diablo Canyon Unit 1. (Diablo’s Unit 2 has been reconfigured to an upflow baffle.) Our resident inspectors at D.C. Cook and Diablo Canyon
have asked those sites to consider the recent findings and implications for their plants, including their plans for future bolt inspections. D. C. Cook Unit 2 observed 42 degraded

bolts in 2010, and as a result replaced 52 bolts. Follow-up visual inspections in 2012 revealed no problems.

Bolt degradation starts to appear sometime after 25 “effective full-power years” of operation (based on actual operation, not calendar years since licensing). So the NRC-approved
EPRI guidance advises PWR operators to inspect their baffle-former bolts sometime between 25 and 35 effective full-power years. The NRC requires the inspections as part of

aging management plans for reactors with renewed licenses.

As a result of the findings at Indian Point 2, Entergy decided it will conduct detailed ultra-sonic testing of baffle-former bolts in Indian Point 3 during its next outage in spring
2017, instead of March 2019 as previously scheduled. Since Indian Point 3 has operated for a shorter time and has put less thermal stress on its bolts that would cause fatigue,

waiting a year is acceptable.

PSEG had been conducting visual inspections every other outage, and because of their discovery of degraded bolts during the current inspection of Salem 1, they decided to
conduct the ultrasonic test now rather than in 2023 as previously planned. PG&E indicated to the NRC that it will inspect the bolts on Diablo Canyon 1 during its next scheduled

outage in spring 2017,

While the industry is reacting to the recent findings at Indian Point 2 and Salem 1, the NRC will continue to assess baffle-former bolt degradation for any potential implications to

the rest of the U.S. commercial reactor fleet.

Share This:

B Facebook 13 || W Twitter | | G+ Google | M Linkedin 1 || B Email || <§ More

Loading...

Related

An Outage Twist: Degraded bolts at New Failed Bolts Bedevil a Nuclear Plant What is a Reactor Trip and How Does it
York Nuclear Plant Warrant Attention In "Operating Reactors" Protect the Plant?

In "Operating Reactors" In "Operating Reactors"

General, Operating Reactors

«— NRC's Preparations for Hurricane Season Enable Quick Response — If Necessary “Too Cheap to Meter”: A History of the Phrase —

https://public-blog.nrc-gateway.gov/2016/06/01/more-on-baffle-bolts/
(Page 60 of Total)



USCA Case #16-1189  Document #1620610 Filed: 06/21/2016  Page 1 of 4

Case No. 16-1189 (D.C. Cir.)
Respondents’ Response to
Petition for Writ of Mandamus
Exhibit 5

E-mail correspondence between Richard E. Ayres, and Richard Guzman between
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From: "Richard E. Ayres" <ayresr@ayreslawgroup.com>

Subject: [External Sender] Re: 2.206 Petition Concerning Degraded Baffle-Former Bolts at Indian Point
(LTR-16-0297)

Date: 14 June 2016 13:54

To: "Guzman, Richard" <Richard. Guzman@nrc.gov>

Cc: "Jessica Olson" _, "John H. Bernetich" <bernetichj@ayreslawgroup.com>

Mr. Guzman—

Friends of the Earth rejects the NRC’s arbitrary denial of our request for immediate action on
an emergency petition to prevent restarting Indian Point 2, which concerns the safety of
millions of residents living within a 50-mile radius of Indian Point. We continue to call upon the
NRC take emergency action on our petition to prevent restart of Indian Point Unit 2 until the
Commission has conducted a sufficient investigation to determine the root cause of the
excessive deterioration and failure of more than one-third of the baffle-former bolts at Indian
Point 2, and is satisfied that operation of the aging plant is safe.

Our petition was addressed to the Commission, not the 2.206 process. One reason is the
glacial pace of 2.206 proceedings, which is well known and is ill-suited to dealing with any
emergency situation. Friends therefore does not agree to the NRC processing our request
under 10 CFR 2.206. Friends continues to insist that the Commissioners take the actions to
protect the millions of citizens within 50 miles of Indian Point.

While rejecting the 2.206 process for dealing with the emergency situation at Indian Point,
Friends does not intend to allow the 2.206 process to go forward without input from the public.
Friends thus wishes to address the Petition Review Board by phone at your earliest
convenience.

Richard Ayres

Ayres Law Group LLP

1707 L Street, N.W., Suite 850
Washington, D.C. 20036
202-452-9200
AyresR@AyresLawGroup.com

On Jun 11, 2016, at 4:46 PM, Guzman, Richard <Richard.Guzman(@nrc.gov> wrote:

Mr. Ayres,

Thank you for your reply. A response by Monday will be fine.

1 (Page 62 of Total)
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e s o o s s s ot s

Rich Guzman

Sr. PM, Division of Operating Reactor Licensing
Office of Nuclear Reactor Regulation

U.S. Nuclear Regulatory Commission

Office: O-8E10 | Phone: 301-415-1030

From: Richard E. Ayres [mailto:ayresr@ayreslawgroup.com]

Sent: Friday, June 10, 2016 5:44 PM

To: Guzman, Richard <Richard.Guzman@nrc.gov>

Subject: [External_Sender] Re: 2.206 Petition Concerning Degraded Baffle-Former Bolts at Indian Point
(LTR-16-0297)

Mr. Guzman —

For various reasons, including my travel schedule this week, I am not able to answer your
questions today. However, I can promise you a response on Monday after we have an
opportunity for the necessary conversations with out client.

Thank you.

Richard Ayres

Ayres Law Group LLP

1707 L Street, N.W., Suite 850
Washington, D.C. 20036
202-452-9200
AyresR@AyresLawGroup.com

On Jun 3, 2016, at 5:08 PM, Guzman, Richard <Richard.Guzman(@nrc.gov> wrote:

Good Afternoon,

I have been assigned as a Petition Manager for the 10 CFR 2.206 petition you
submitted to the U.S. Nuclear Regulatory Commission (NRC) on May 24, 2016,
regarding your concerns with baffle-former bolts at Indian Point Nuclear
Generating Unit Nos. 2 and 3.

Section 2.206 of Title 10 of the Code of Federal Regulations describes the
petition process — the primary mechanism for the public to request enforcement
action by the NRC in a public process. This process permits anyone to petition
NRC to take enforcement-type action related to NRC licensees or licensed
activities. Depending on the results of its evaluation, NRC could modify, suspend
or revoke an NRC-issued license or take any other appropriate enforcement
action to resolve a problem. The NRC staff’s guidance for the disposition of 2.206
petition requests is in Management Directive 8.11, which is publicly available.

The 2.206 process provides a mechanism for any member of the public to
request enforcement action against NRC licensees. The 2.206 process is
separate from the allegations process which affords individuals who raise safety
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concerns a degree of protection of their identity. In the 2.206 process, all of the

information in your letter will be made public, including your identity.

You specifically requested in your letter for the NRC to immediately issue an
order preventing restart of Indian Point, Unit 2 until the Commission concludes,
based on its own investigation, that the unit can be safely operated, and order
the immediate shutdown and inspection of Indian Point, Unit 3 until the petition is
adjudicated. On June 3, 2016, your request for immediate action was reviewed
by members of the Petition Review Board (PRB), which includes staff from the
NRC'’s Office of Nuclear Reactor Regulation (NRR) and Region |. After thorough
review and discussion, the PRB determined that there were no immediate safety
significant concerns which would adversely impact the public’s health and safety;
therefore, the PRB denied your request for immediate action.

In accordance with NRC Management Directive 8.11, you have the opportunity to
address the PRB, either in person at the NRC Headquarters in Rockville, MD, or
by telephone conference. The purpose of this interaction is so that the petitioner
can discuss the petition and verbally supplement the petition with any new
information. During the meeting, the PRB is in listening mode and will not make
any decisions regarding your petition.

| would appreciate if you could advise me by Friday, June 10, 2016, if you agree
to the NRC’s processing your request under the 2.206 process. In addition,
please advise me if you would like to address the PRB. If you would like to meet
in person, | will need to schedule a formal public meeting at the NRC
Headquarters. If you would prefer to address the PRB via phone, | will also work
with you to coordinate a date/time during the upcoming weeks.

If you have other questions on the 2.206 process, or regarding the role as
petition manager, please contact me or Doug Pickett at 301-415-1364.

Thank you,

Rich Guzman

Sr. PM, Division of Operating Reactor Licensing
Office of Nuclear Reactor Regulation

U.S. Nuclear Regulatory Commission

Office: O-8E10 | Phone: 301-415-1030
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Case No. 16-1189 (D.C. Cir.)
Respondents’ Response to
Petition for Writ of Mandamus

Exhibit 6

Relevant Excerpts of NRC Management Directive (MD) and Handbook 8.11,
“Review Process for 10 CFR 2.206 Petitions”

MD and Handbook 8.11 are available in their entirety in the NRC’s
public ADAMS database under accession number ML041770328
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U S. NUCLEAR REGULATORYCOMM/SS/ON

DIRECTI VE TRANSMI TTAL

To:
Subject:

Purpose:

Office and

Division of Origin:

Contact:

Date Approved:
Volume:
Directive:
Availability:

OFFICE OF ADMINISTRATION

TN: DT-00-20

NRC Management Directives Custodians

Transmittal of Directive 8.11, “Review Process for 10 CFR
2.206 Petitions”

Directive and Handbook 8.11 are being revised to address
stakeholder feedback and to improve clarity and make the’
handbook easier to use. There are three major changes to the
handbook: (1) the addition of an opportunity for petitioners to
address the Petition Review Board after it discusses the
petition; (2) the deletion of criteria for technical meetings with
the petitioners; and (3) the addition of arequirement torequest
comments from the petitioner(s) and affected licensee(s) on
the proposed director’s decision, with associated steps to
resolve, and document the resolution of, those comments.

Office of Nuclear Reactor Regulation

Andrew J. Kugler, (301) 415-2828 or
Donna Skay, (301) 415-1322

July 1, 1999 (Revised: October 25, 2000)
8  Licensee Oversight Programs
8.11 Review Process for 10 CFR 2.206 Petitions

Rules and Directives Branch
Office of Administration .

David L. Meyer, (301) 415-7162 or
Doris Mendiola, (301) 415-6297
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Volume 8, Llcensee Oversnght Programs
Revnew Process for 10 CFR 2.206 Petitions
Handbook 8.11 Part III

Part T
Petition Rev1ew Board (PRB)

General (A)

Schedule (1)

The assigned office holds a PRB meeting to review the 2.206 petition.
The PRB meeting is normally held within 2 weeks of receipt of the
petition. The PRB meeting may be held much sooner if staff decisions
are required on short-term, immediate actions (e.g., a request to shut
down an operating facility or prevent restart of afacility that is ready to
restart). In unusual situations, it may not be possible to hold the
meeting in time to address any immediate action requests. In these
cases, the staff will decide how any immediate actions requested will be
addressed and obtain appropriate management CONCUIrence as soon as
possible. If the staff plans to take an action that is contrary to an
immediate action requested in the petition before issuing the
acknowledgmentletter (such as perrmttmg restart of a facility when the
petitioner has requested that restart not be permitted), the petition
manager must promptly notify the petitioner by telephone of the
pending staff action.

Board Compdsiti'dxi‘(z) "
The PR consists of—(d) | |
e APRB chanperson (generally a Semor Executive Service manager) (i)
e A pehtlon manager (u)
. Cogmzant management and staff, as necessary (iii)
e A representatrve ﬁom the Office of Investlgatlons (OI), as needed (iv)

. A representanve from the Office of Enforcement (OE) and, for
petitions -assigned to:the Office of Nuclear Reactor Regulation
(NRR), the NRR Senior Enforcement Coordinator, as needed (v)

Apprdved:fJ nly 1, 1999 .
(Revised: October 25, 2000) (Page770 of Total)



USCA Case #16-1189  Document #1620610 Filed: 06/21/2016  Page 7 of 14
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Review Process for 10 CFR 2.206 Petitions
Handbook 8.11 Part III ‘ '

General (A) (continued)

Board Composition (2) (continued)

In addition, a representative from the Office of the General Counsel
(OGC) will normally participate. (b) '

Preparation for the PRB Meeting ()

The petition manager will provide copies of the petition to PRB and
assist in scheduling the review board meeting. The petition manager
also will arrange for cognizant technical staff members to attend the
meeting, as necessary, and prepare a presentation for the review board.
In assigning technical staff members to the petition, management will
consider any potential conflict from assigning any staff person who was
previously involved with the issue that gave rise to the petition. (1)

The petition manager’s presentation to PRB should include—(2)

¢ A recommendation as to whether or not the petition meets the
criteria for review under 10 CFR 2.206 (a) _ N

.o A discussion of the safety significance of the issues raised (b)

* Recommendations for anyimmediate action (whether requested or

not) (c)

e Recommendations on whether or not assistance from OI, OE, or
OGC s necessary (d)

¢ A request for confirmation concerning referral to OI or the Office
of the Inspector General (OIG), as appropriate (e)

e The proposed schedule, including the review schedule for the
affected technical branches (f)

The petition manager also will offer a meeting or teleconference
between the petitioner and the PRB before the board reviews the
petition. This meeting or teleconference, if held, is an opportunity for
the -petitioner to provide any relevant additional explanation and
support for the request in advance of the PRB’s evaluation. The staff
will hold this type of meeting if the petitioner desires it. If a decision is
. required on a petitioner’s request for immediate action before the
petitioner’s presentation can be scheduled, that decision will not be

delayed. 3) - . - N

. Approved: July 349991 of Total)
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Review Process for 10 CFR 2.206 Petitions
Handbook 8.11 Part IIT

Preparatlon for the PRB Meeting. (B) (continued)

“The petition manager also will invite the licensee to participate in the
meeting or teleconférence to ensure that it understands the concerns
~ aboutits facility or activities. The PRB members may ask any questions
needed to clarify the petltloner s request. The licensee may also ask
questions to clarify the issues raised by the petltloner Any member of
- the public may attend (or listen in by telephone for a teleconference) as
an observer. Meetings between PRB and the petitioner normally will
be held at NRC headquarters in Rockville, Maryland, with provisions
for participation by telephone or v1deoconference This public meeting
or teleconference 'is separate from the (closed) PRB meeting during
which the PRB members develop thelr recommendations with respect
to the petition. (4)

The petition manager will ensure that all staff persons at the meeting or
~teleconference are aware of the need to protect sensitive information
from disclosure. Sensitive information includes safeguards or facility
security information, proprietary or confidential commercial
. information, or mformatlon Trelating to an ongoing investigation of
wrongdoing. ©) N

If the petition‘er‘ ehooses -to address PRB by telephone, it is not -
considered a meeting and no public notice is necessary. The petition
manager will establish a mutually agreeable time and date and arrange
to conduct the teleconference on a recorded line through the NRC
Headquarters Operations Center (301-816-5100). The tape recording
. from the Operations Center is converted to a printed transcnpt that is
treated as a supplement to the petition and is Sent to the petitioner and
the same distribution as the original petmon The petition managerwill
. make arrangements for transcription:service by submitting an NRC
~ Form 587 to the Atomic Safety and Llcensmg Board Panel or by sending
. an.e-mail to. “Court Reporter,” g1v1ng the same mformatlon as

. requested on the Form 587. (6)

1

If the petxttoner chooses to attend inperson, the meetmgwxll take place

at NRC headquarters at a mutually agreeable time. For the meeting,

. the petition manager 'will follow the prior. public notice period and
_other -provisions-:of . Management' Directive (MD) 3.5, “Public
Attendance at Certain Meetings Involving the NRC Staff.” However,
time constraints associated with this type of meeting will often dictate
that the 10-day public notice period described in MD 3.5 will not be

Approved: J ulyl, 1999
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Volume 8, Licensee Oversight Programs
Review Process for 10 CFR 2.206 Petitions
Handbook 8.11 Part III :

Preparation for the PRB Meeting (B) (continued)

met. MD 3.5 allows for less than 10 days’ public notice, if necessary,
with appropriate management concurrence. The meeting should be
noticed as a meeting between the NRC staff, the petitioner, and the
licensee (unless the licensee chooses not to participate). The licensee is

~ invited to participate, as in the teleconference described above, and

mémbers of the public may attend as observers. The meeting is
transcribed and the transcript is treated in the same manner as in the
case of a telephone briefing. (7) '

The petitioner may request that a reasonable number of associates be
permitted to assist him or her in addressing PRB concerning the
petition. The petition manager will (1) discuss this request with the
petitioner, (2) determine the number of speakers, and (3) allot a
reasonable amount of time for the presentation so that the staff can
acquire the information needed for its review in an efficient
manner. (8)

At the meeting or teleconference, the chairperson will provide a brief
summary of the 2.206 process, the petition, and the purpose of the
discussion that will follow. The NRC staff and the licensee will have an
opportunity to ask the petitioner questions for purposes of clarification.
PRB may meet in closed session before and/or after the meeting with
the petitioner to conduct its normal business. (9)

The requirements for scheduling’-and holding the petitioner
presentation may impact the established time goals for holding the
regular PRB meeting and issuing the acknowledgment letter. Any
impacts should be kept to'a minimum. (10)

The petition manager will review the transcript and, where necessary,
edit it to ensure it accurately reflects what was said in the meeting or
teleconference. Corrections are only necéssary for errors that affect the
meaning of the text of the transcript. The petition manager is not
expected to correct inconsequential errors. (11)

After editing, the petition manager will ensure that the transcript gets
- the same distribution (petitioner, licensee, publicly available, etc.) as

the original petition. For meetings, this step should be accomplished by
attaching" the transcript to a brief ‘meeting summary. For

- teleconferences, the petition manager may attach the transcript to a

memorandum to file. (12)

10
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Handbook 8.11  Part II1

Criteria for Petition Evaluation (¢

The staff will use the criteria discussed in this section to determine
" whether or not a petition should be considered under 10 CFR 2.206 and
whether or not similar petitions should be consolidated.

Criteria for Reviewing Petitions Under 10 CFR 2.206 ¢))

‘The staff will review a>pet:iAt'ioxA1: under the requirements of 10 CFR 2.206
if the request meets all of the following criteria—(a)

e The petition contams a request for enforcement-related action
such as 1ssumg an order modifying, suspending, or revoking a
license, issuing a notice of violation, with or without a proposed civil

penalty, etc. (i)

e The facts that constitute the bases for taking the particular action
are specified. The petmoner must prov1de some element of support
beyond the bare assertion. The supportlng facts must be credible
and sufficient to warrant further inquiry. (ii) -

e There is no NRC proceeding available in which the petitioner is or
: could be a party and through which the petitioner’s concerns could
be addressed.If there is a proceeding available, for example, ifa

: petmoner raises an issue that he or she has raised or could raise in
anongoing 11censmg proceeding, the staff will inform the petitioner

of the ongoing proceeding and will not treat the request under
10 CFR 2.206. (111)

An exception to the ﬁrst two criteria is any petmon to intervene and
request for hearing in a licensing proceeding that is referred to the
10 CFR 2.206 process in accordance with 10 CFR 2.1205(1)(2). These
referrals may be made when the petltlon does not satisfy the legal
requirements for a hearing or intervention and the Atomic Safety and
Licensing Board Panel or the Pre51d1ng Officer determines that referral
to the 10 CFR 2.206 process is appropriate. For these referrals, the
' _substantive issues in the request for a hearing or intervention will be
tead as an 1mphclt request for enforcement-related action, thus
" satisfying the criteria for treatment under the 10 CFR 2.206 review

rprocess (b)
. Criteria for Rejecting Petmons Under 10 CFR 2 206 (2)

The_staff w1ll not review a petmo_n under 10 CFR 2.206, whether
specifically cited or not, under the following circumstances—

Approved July 1, 1999 _ _
(Revised: October 25, 2000) | (Page {4 of Total)
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Criteria for Petition Evaluation (c) (continued)

~ Criteria for Rejecting Petitions Under 10 CFR 2.206 (2) (continued)

e The incoming correspondence does not ask for an

enforcement-related action or fails to provide sufficient facts to
support the petition but simply alleges wrongdoing, violations of
NRC regulations, or existence of safety concerns. The request
cannot be simply a general statement of opposition to nuclear
power or a general assertion without supporting facts (e.g., the
quality assurance at the facility is inadequate). These assertions will
be treated as routine correspondence or as allegations that will be
referred for appropriate action in accordance with MD 8.8,
“Management of Allegations.” (a)

" The 'pétitioner raises issues that have 'already been the subject of

NRC staff review and ‘evaluation. either on that facility, other
similar facilities, or on a generic basis, for which a resolution has
been achieved, the issues have been resolved, and the resolution is
applicable to the facility in question. This would include requests to
reconsider or reopen a previous enforcement action (including a
decision not to initiate an enforcement action) or a director’s
decision. These requests will not be treated as a 2.206 petition
unless they present significant new information. (b)

The request is to deny a license application or amendment. This
type of request should initially be addressed in the context of the
relevant licensing action, not under 10 CFR 2.206. (c)

The request addresses deficiencies within existing NRC rules. This
type of requestshould be addressed as a petition for rulemaking. (d)

Criteria for Consolidating Petitions 3.

Generally, all requests submitted by different individuals will be
treated and evaluated separately. When two or more petitions request
action against the same licensee, specify essentially the same bases,
provide adequate supporting information, and are submitted at about
the same time, PRB will consider the benefits of consolidating the
petitions against the potential of diluting the importance of any petition
and recommend whether or not consolidation is appropriate. The
assigned office director will determine whether or not to consolidate
the petitions. :

12
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PRB Meeting (D)

PRB ensures that an appropriate petition review process is followed.
The purposes of the PRB process are to—(1)

e Determine whether or not the petitioner’s request meets the
criteria for review as a 10 CFR 2.206 petition (see Part III(C) of this
" handbook)(a)

e Determine whether or not the petitioner should be offered or
informed of an alternative process (e.g., consideration of issues as .
allegations, consideration of issues in a pending license proceeding, -
or rulemaking) (b)

e Determine whether'there is a need for any immediate actions
(whether requested or not) (c) -

o Establish a schedule for responding to the petitioner so that a
commitment is made by management and the technical review staff
to respond to the petition in‘a timely manner (see Part IV of this
handbook for guldance regarding schedules) (d)

~e Address the p0551b1hty of i issuing a part1a1 director’s decision (€)

e Determine whether or not the petition should be consolidated with
another petition (f)

e Determine whether or not referral to OI or OIG is appropriate (g)

e Determine whether or not there isa need for OGCto participate in
the review (h)

" o Determine whether or not the hcensee should be requested to
respond to the petition (1) '

e Determine whether or not the petition is sufficiently complex that
additional review board meetings should be scheduled to ensure
that su1tab1e progress 1s bemg made (J)

. .. The PRB meetmg isaclosed meetrng, separate from any meeting with
. the petitioner -and the licensee, during which the PRB members

. develop their recommendations with respect to the petition. At the
- ..meeting, the petition manager briefs PRB on the petitioner’s
. Tequest(s), any background information, the need for an independent
technical review, and a proposed plan for resolution, including target
completion dates. The petition manager, with the assistance of the

Approved: July 1, 1999
(Revised: October 25, 2000) _ (Page £6 of Total)
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PRB Meeting (D) (continued)

Agency 2206 Petition Coordinator, ensures appropriate
documentation of all PRB recommendations in the summary of the
PRB meeting. (2)

The OGC representative provides legal review and advice on 10 CFR
2.206 petitions. OGC may be assigned as the responsible office for the

- review, if appropriate. (3)

Informing the Petitioner of the Results (E) |

After PRB meets, and before issuing the acknowledgment letter, the
petition manager will ensure that appropriate levels of management
(as determined by the assigned office) are informed of the board’s

. recommendations and that they concur. The petition manager will then

Meeting With

inform the petitioner by telephone as to whether or not the petition

- meets the criteria for review under 10 CFR 2.206, of the disposition of

any requests for immediate action, of how the review will proceed, and
thatan acknowledgment letter is forthcoming. If the staff plans to take
an action that is contrary to an immediate action requested in the
petition before issuing the acknowledgment letter, the petition
manager must notify the petitioner promptly by telephone of the
pending staff action. An example of a contrary action would be if NRC
permitted restart of a facility when the petitioner had requested that

restart not be permitted. The petitioner will not be advised of any

wrongdoing investigation being conducted by OI or OIG.
the Petitioner (r)

After informing the petitioner of the pertinent PRB recommendations,
‘the petition manager will offer the petitioner an opportunity to
comment on the recommendations.. This opportunity will be in the
form of a meeting or teleconference between the petitioner and the
PRB. If the petitioner accepts this offer, the petition manager will
establish a mutually agreeable date for the meeting or teleconference
with the petitioner. The petition manager also will invite the licensee to
participate’ and will coordinate the .schedules and dates with the
licensee. The meeting or teleconference should be scheduled so as not
to adversely affect the established petition review schedule. (1)

14
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Meeting With the Petitioner (F) (continued)

This meeting or teleconference, if held, is an opportunity for the
petitioner to provide any relevant additional explanation and support
_ for the request in light of PRB’s recommendations. The PRB members
may ask questions to clarify the petitioner’s request. If staff decisions
on any of the petltloners immediate action requests are required
before the petitioner’s presentation can be scheduled, those decisions
will not be delayed. The format of the meeting .or teleconference,
application of MD 3.5, transcnptlon etc., and the requirements to edit
~ .and distribute the transcnpt are the same as for a meeting or
teleconference held pnor to the PRB’s review of the petition. (2)

After this discussion, PRB will consider the need to modify any of its
recommendations. The final recommendations will be included in the
acknowledgment letter. The acknowledgment letter will address any
comments the petitioner made concerning -the initial PRB
-recommendations and the staff’s response. The petitioner will be
notified promptly of staff decisions on any immediate action requests.
If the petitioner presents significant new information to the staff, PRB
may determine that this new information constitutes a new petition that
will be treated separately from the initial petition. (3)

The requxi'ements for schedulmg and hcldmg the petitioner presentation
may impact the established time goals for i 1ssmng the acknowledgment
letter. These impacts should be kept to a minimum. (4)

Response to the Petitioner G)

After PRB finalizes its recommendations, the petition manager
prepares a written response to the petitioner.

. Requests That Do Not Meet 'the:Criteria 1

If PRB, with office-level management concurrence determines that the
petltlon does not meet the criteria for review as a 10 CFR 2.206 petition,
the petmon manager then prepares a letter that (1) explains why the
request is not being reviewed under 10 CFR 2.206; (2) responds, to the
extent possible at that time, to the issues in the petitioner’s request; and
(3) explains what further’ actions, if any, the staff intends to take in
response to the request (e.g; treat it as an allegation or routine
correspondence). See Exhibit 3 for an example. (a)

‘77 The petitidn manag'cr will attach. the original petition and any
- enclosure(s) to the Reading File copy of the letter. (b)

Approved: July 1, 1999 .
(Revised: October 25, 2000) (Page {8 of Total)
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