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Dear Mr. Kohn,

| am responding to the Petition you submitted pursuant to Section 2.206 of Title 10 of the Code
of Federal Regulations (10 C.F.R. § 2.206), dated March 25, 1998, on behalf of the National
Whistleblower Legal Defense and Education Fund. Mr. Randy Robarge initially was also named
as a Petitioner; but, by a written submittal dated June 26, 1998, the NRC was notified by you that
Mr. Robarge was withdrawing his Petition. The Petition was referred to the Office of Nuclear
Reactor Regulation for preparation of a response in accordance with 10 C.F.R. § 2.206.

The Petition requests that the NRC take immediate corrective action and impose civil penalties
against Commonwealth Edison Company (ComEd). As grounds for the request, the Petition
asserts that: (1) ComEd’s assertion in a pleading in a case before the U.S. Department of Labor,
' 88-ERA-2, that the filing of a “Problem ldentification Form” does not constitute protected activity
fosters an atmosphere of intimidation and chills the reporting of safety concems in violation of
10 C.F.R. § 50.7; and (2) ComEd intentionally imposed “restrictive confidentiality” aimed at
prohibiting employees from providing information to the NRC in violation of 10 C.F.R. § 50.7.

By letter dated April 29, 1998, | acknowledged receiving your Petition and stated that pursuant to
10 C.F.R. § 2.206 of the Commission’s regulations, your Petition was referred to me for action
and that it would be acted upon within a reasonable time. You were also informed that the
issues raised in the Petition do not constitute an immediate safety concern at ComEd’s nuclear
facilities and that the information provided did not warrant the immediate action that you
requested.

For the reasons stated in the enclosed Director’s Decision (DD-98- 08 ), your request has been
denied. A copy of this Decision will be filed with the Secretary of the Commission for the
Commission to review in accordance with 10 C.F.R. § 2.206(c). As provided by this regulation,
the Decision will constitute the final action of the Commission 25 days after the date of issuance
of the Decision unless the Commission, on its own motion, institutes a review of the Decision
within that time.
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M. Kohn -2- August 31, 1998

The enclosed Notice and Director's Decision are being forwarded to the Office of the Federal
Register for publication.

Sincerely,

amuel Jﬁl;};&r or

Ofﬂce of Nuclear Reactor Regulation
Docket Nos. STN 50-456, STN 50-457, STN 50-454,
STN 50-455, 50-237, 50-249, 50-373, 50-374,
50-254, 50-265, 50-295, 50-304

Enclosures: 1. Director's Decision
2. Notice

cc w/encls: See next page
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in the Matter of ) ADJUDIC AT NS STAFE
)
COMMONWEALTH EDISON COMPANY )
)
(Braidwood Station, Units 1 and 2) ) Docket Nos. STN 50-456, STN 50-457,
(Byron Station, Units 1 and 2) ) STN 50-454, STN 50-455, 50-237, 50-249,
(Dresden Nuclear Power Station, ) 50-373, 50-374, 50-254, 50-265, 50-295,
Units 2 and 3) ) 50-304
(LaSalle County Station, Units 1 and 2) )

(Quad Cities Nuclear Power Station, )
Units 1 and 2) )
(Zion Nuclear Power Station, Units 1 and 2) )

DIRECTOR’S DECISION UNDER 10 C.F.R. §2.206

l. INTRODUCTION

On March 25, 1998, the National Whistleblower Legal Defense and Education Fund and
Mr. Randy Robarge filed a Petition with the U.S. Nuclear Regulatory Commission (NRC)

pursuant to Section 2.206 of Title 10 of the Code of Federal Regulations (10 C.F.R. § 2.206).

(Although Mr. Randy Robarge was also initially named as a Petitioner, the NRC was notified by
counsel for Mr. Robarge by written submittal dated June 26, 1998, that Mr. Robarge was
withdrawing his Petition). The Petition requested that the NRC take certain immediate
“corrective” action and impose civil penalties against Commonwealth Edison Company (ComEd)
based upon ComEd’s: (1) “interference” with the willingness of employees to file Problem
ldentification Forms (PIFs); and (2) “intentional prohibition” of employees from directly
communicating information to the NRC. The Petitioner raised two issues. Specifically, the

Petitioner asserted, first, that ComEd’s assertion in a pleading in a case before the U.S.
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Department of Labor (DOL),! 98-ERA-2, that the filing of a PIF does not constitute protected
activity fosters an atmosphere of intimidation and chills the reporting of safety concerns in
violation of 10 C.F.R. § 50.7. As a consequence, the Petitioner requested the NRC to:

(1) immediately issue a Show Cause Order requiring ComEd to explain why the filing of a PIF
does not constitute protected activity under Section 211 of the Energy Reorganization Act of
1974, as amended, 42 U.S.C. § 5851 (1988 and Supp. V 1993) (ERA); (2) issue a Severity
Level | violation and appropriate civil penalty for taking action that ComEd knew or should have
known would prevent employees from filing PIFs; and (3) require the licensee to post a public
apology for claiming that the filing of a PIF does not constitute a protected activity.

In addition, the Petitioner asserted that ComEd intentionally imposed restrictive
confidentiality provisions in a discovery agreement in a pending DOL proceeding aimed at
prohibiting employees from providing information to the NRC in violation of 10 C.F.R. § 50.7. As
a consequence, the Petitioner requested that the NRC: (1) issue a Show Cause Order to ComEd
requiring it to explain under oath why the imposition of restrictive confidentiality clauses
prohibiting employees from directly communicating information to the NRC should not be
prohibited; (2) impose a Severity Level | violation and appropriate civil penalty against ComEd for
the intentional violation of 10 C.F.R. § 50.7(f); (3) require ComEd to transmit to all individuals
under similar restrictive confidentiality terms notice that they are now free to communicate
information to the NRC; and (4) require the licensee to release to the NRC copies of all restrictive
confidentiality agreements entered into by ComEd and any subcontractors employed by ComEd
since March 21, 1990 (the date the Federal Register notice of 10 C.F.R. § 5§0.7(f) was published).

By letter dated April 29, 1998, | informed the Petitioner that the Petition had been referred

to me pursuant to 10 C.F.R. § 2.206 of the Commission’s regulations. | further informed the

'The case involved an assertion by Mr. Robarge that he had been discriminated against by
ComeEd for raising Nuclear Safety concerns in violation of Section 211 of the Energy
Reorganization Act of 1974, as amended, 42USC § 5851 (1988 and Supp. V. 1993)
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Petitioner that the issues raised in the Petition did not constitute an immediate safety concern at
ComEd’s nuclear facilities and that the information provided did not warrant the immediate action
that was requested, but that action would be taken upon the Petition within a reasonable time.
On May 20, 1998, the NRC forwarded a copy of the Petition to the licensee with a request
to respond to the issues raised in the Petition. The licensee responded to the NRC's request by

letter dated June 19, 1998.

IIl. BACKGROUND

Mr. Randy Robarge, a former health physics supervisor at the Zion Nuclear Power
Station, filed a complaint with the U. S. Department of Labor (DOL) under Section 211 of the
ERA (98-ERA-2) claiming that he was discriminated against and subjected to a retaliatory
discharge for filing PIFs. On November 26, 1997, during discovery in connection with the
pending litigation before the DOL Administrative Law Judge, Mr. Robarge filed through his
counsel a “Request for Production of Documents, Admissions, and Interrogatory Questions”
(Complainant’'s Request). On February 5, 1998, ComEd filed through its counsel its
“Respondent’s Response and Objections” (Respondent’s Response). In addition, during
discovery, counsel for Mr. Robarge and ComEd entered into a joint agreement to provide for the
confidentiality of certain documents. The agreement was embodied in an Order signed by
counsel for both parties on March 23, 1998, entitied, “Stipulation and Order Govermning

Confidentiality of Document and Information” (Confidentiality Order).?

20n June 8, 1998, the parties submitted to the DOL Administrative Law Judge a joint motion
seeking approval of a settiement agreement and to protect its confidentiality and to dismiss the
claim. Attached to the motion was the settlement and release agreement signed by counsel for
both parties, as well as Mr. Robarge. On June 10, 1998, the Administrative Law Judge issued a
Recommended Decision and Order recommending that the joint motion to approve settlement
agreement and for order of dismissal be granted, and noted that the Recommended Decision
and Order would become the final order of the Secretary of Labor absent a petition for review
being received by the Administrative Review Board within ten business days. We have been
informated that the DOL has no record of an appeal being filed.




lll. DISCUSSION

The Petitioner makes two assertions in support of the request that the NRC take the
action requested. These assertions arise from statements made by ComEd in the discovery
documents described above.

First, the Petitioner claims that ComEd’s response in its Respondent’'s Response to a request
made by Mr. Robarge in his Complainant’s Request (Request Number 3) amounts to an
assertion that the filing of PIFs is not a protected activity and, as such, will “chill” the reporting of
safety concemns in violation of 10 C.F.R. § 50.7. Request Number 3 requested that ComEd admit
or deny the following statement: “The complainant engaged in protected activity under Section
211 when he filed ‘PiFs’ with the Respondent.” In its Respondent’s Response, ComEd stated the
following: “Respondent objects to the Request as being overly broad, vague and ambiguous in
referring generally to ‘PIFs’ and for calling for a legal conclusion and, therefore, this Request is
denied.”

The Petitioner asserts that this “cavalier attitude and recalcitrance to admit that the filing
of PIFs is protected activity” by the licensee will “chill” the willingness of employees to file PIFs
and, as such, warrants that the NRC issue a Show Cause Order to the licensee, issue a Severity
Level | violation and civil penalty, and require the licensee to post a public apology. In support of
this assertion, the Petitioner submitted as an attachment to the Petition an affidavit by a ComEd
employee that stated that ComEd’s denial that the filing of a PIF constitutes protected activity
“chills” the willingness of employees to file PIFs.

In construing ComEd’s response to Request Number 3 in such a manner, the Petitioner
appears to have misconstrued the statement by taking it out of context and misstating the
licensee’s position. In making this statement, the licensee does not appear to be taking the

position that the filing of all PIFs was not a protected activity. Rather, the licensee was objecting
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specifically to a request for admission as being an inappropniate discovery request as a litigative
technique. Nothing in its response suggests that ComEd did not recognize that the actual filing
of a PIF could constitute protected activity. In fact, in its response to the Petition, dated June 19,
1998, ComEd specifically stated that it recognizes that the preparation of in{emal nuclear safety-
related documents, such as PIFs, could give rise to protected activity.® Thus, there is no merit to
this assertion, nor does it warrant the action requested by the Petitioner.

The Petitioner’s second assertion is that ComEd intentionally imposed a restrictive
provision upon Mr. Robarge aimed at prohibiting employees from providing information to the
NRC in violation of 10 C.F.R. § 50.7. To “correct” this practice, the Petitioner requests that the
NRC issue a Show Cause Order to ComEd, impose a Severity Level | violation and civil penalty
against ComEd, require ComEd to transmit to all individuals under similar confidentiality terms
notice that they are now free to communicate information to the NRC, and require ComEd to
release to the NRC copies of all restrictive confidentiality agreements entered into by ComEd and
its subcontractors since March 21, 1990.

The provision that the Petitioner asserts was intended to prohibit Mr. Robarge from
providing information to the NRC in violation of NRC requirements is Section 3 (g) of the
Confidentiality Order. Section 3 (g) of the Confidentiality Order states that confidential
information may be disclosed to governmental law enforcement agencies and other
governmental bodies pursuant to valid subpoena, provided that: (I) the subpoenaed party give
counsel for the designating party written notice of the subpoena and, if so directed by the

designating party, object to such subpoena on a timely basis so as to preserve the designating

With regard to the attached affidavit (Exhibit 5 to the Petition), the affiant indicates that he
viewed the licensee’s response to request number 3 in its Respondent’s Response to represent
ComEd’s “official legal position.” It thus appears that the affiant misunderstood the purpose of
the response and its limited significance as a litigation technique and the fact that this statement
did not constitute an “official legal position” about whether the filing of PIFs could constitute
protected activity.
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party’s rights; and (2) the subpoenaed party proceed in good faith to seek to obtain confidential
treatment of the subpoenaed documents from the relevant govemmental body. The
Confidentiality Order also contains a provision (Provision 6) that would allow either party to
challenge the applicability of this stipulation to any document designated as confidential.

The Petitioner alleges that Mr. Robarge objected through his counsel to the wording of
Section 3 (g) and requested that the provision inciude an additional paragraph stating the
foliowing:

Nothing in this agreement shall constitute a prohibition on either party to

communicate directly with the U.S. Nuclear Regulatory Commission any

information or documentation that is designated as “confidential” by either

party except that the party seeking to provide that. material to the NRC shall

clearly designate the documents as “confidential” and request that the

documents be treated as confidential to the fullest extent reasonable under

the circumstance.

The Petitioner asserts that ComEd’s counsel responded in a letter dated March 19, 1998,
that “the language in your addendum is not something that ComEd will stipulate to end a
confidentiality order (or an addendum to such an order). On the merits, this section goes directly
against the purpose for having a confidentiality order in the first place.” The Petitioner also
states that ComEd’s counsel acknowledged to counsel for Mr. Robarge that “the restrictive
confidentiality language is routinely incorporated in agreements entered into by ComEd.” The
Petitioner asserts that these statements demonstrate that the prohibition in communication with
the NRC was intentional rather than inadvertent, and that identical restrictive language is
routinely incorporated into ComEd agreements.

The language of which the Petitioner complains is reflected in the Confidentiality Order
executed by counsel for both parties as well as the Administrative Law Judge (ALJ) presiding in
the DOL proceeding regarding Mr. Robarge’s Section 211 complaint. Indeed, it appears that the

Confidentiality Order was executed by counsel for both parties on March 23, 1998, and entered

by the DOL ALJ on March 24, 1998; both dates are after the exchange of correspondence
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alluded to by counsel for Mr. Robarge with respect to his complaints about the possibie restrictive
nature of the provision. To the extent that Mr. Robarge had such concerns, they should have
been raised in the first instance, before the DOL ALJ. That agency has, in the past, expressed
no hesitation in assuring that agreements reached by parties to proceedings before it under
Section 211 do not contain provisions which unlawfully interfere with an individual's right to
engage in protected activity, Polizzi V Gibbs & Hill, Inc., 87-ERA-38 (Secretary of Labor,
July 18,1989). There is no indication that Mr. Robarge requested that the ALJ consider this
matter in the first instance, or sought reconsideration by DOL. In the absence of consideration of
this matter by the ALJ, NRC does not intend to take action.

IV. CONCLUSION

For the reasons discussed in the preceding section, no basis exists for taking the actions
requested by the Petitioner. Accordingly, the Petition is denied.

A copy of the Decision will be filed with the Secretary of the Commission for the
Commission’s review. The Decision will become the final action of the Commission, 25 days
after issuance uniess the Commission, on its own motion, institutes review of the decision within
that time.

Dated at Rockville, Maryland, this 31st day of August 1998.

FOR THE NUCLEAR REGULATORY COMMISSION

Samuel J. gllms Dnrzor

Off ce of Nuclear Reactor Regulation
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ISSUANCE OF DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206

Notice is hereby given that the Director, Office of Nuclear Reactor Regulation, has taken
action with regard to a Petition submitted by the National Whistleblower Legal Defense and
Education Fund (Petitioner), dated March 25, 1998, regarding Commonwealth Edison Company
(ComEd).

O The Petitioner requested that the NRC take corrective action and impose civil penalties
against ComEd. Thé Petitioner asserted that: (1) ComEd’s assertion in a pleading in a case
before the U.S. Department of Labor that the filing of a “Problem Identification Form” does not
constitute a protected activity fosters an atmosphere of intimidation and chills the reporting of
concerns in violation of 10 CFR §50.7; and (2) ComEd intentionally imposed “restrictive
confidentiality” aimed at prohibiting employees from providing information to the NRC in violation
of 10 C.F.R. § 50.7.

The Director of the Office of Nuclear Reactor Regulation has denied the Petition. The
reasons for the denial are explained in the Director's Decision under 10 C.F.R. § 2.206

(DD-98-08), the complete text of which follows this notice and which is available for public
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inspection at the Commission’s Public.Document Room, the Gelman Building, 2120 L Street,
N.W., Washington, D.C. 20555-0001; and at the local public document rooms; the Byron Public
Library District, 109 N. Franklin, P.O. Box 434, Byron, lllinois 61010; the Wilmington Public
Library, 201 S. Kankakee Street, Wilmington, lllinois 60481; Morris Area Public Library District,
604 Liberty Street, Morris, lllinois 60450; Jacobs Memorial Library, 815 North Orlando Smith
Avenue, lllinois Valley Community College, Oglesby, lllinois 61348-9692; Dixon Public Library,
221 Hennepin Avenue, Dixon, lllinois 61021; and Waukegan Public Library, 128 N. County
Street, Waukegan, lllinois 60085.

A copy of this Decision will be filed with the Secretary of the Commission for the
Commission’s review in accordance with 10 C.F.R. § 2.206(c) of the Commission’s regulations.
As provided by this regulation, this Decision will constitute the final action of the Commission 25
days after the date of issuance unless the Commission, on its own motion, institutes a review of
the decision within that time.

Dated at Rockville, Maryland, this 31st day of August 1998.
FOR THE NUCLEAR REGULATORY COMMISSION

e e
Frank J. glia, Asti i

Office of Nuclear Reactor Regulation
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Pursuant to 10 C.F.R. § 2.206, The National Whistleblower Center and Randy Robarge
(hereinafier *Petitioners”) file this petition to seek immediate corrective action and imposition of
civil penalties for 1) ComEd’s interference with the willingness of employees to file *Problem
IdentiScation Forms™ or *“PIFs” for fear that the employee conld lawfully be retaliated against by
ComEd for doing such; and 2) the intentional prohibition of an cmployee from being able to
directly communicate information to the U.S. Nuclear Regulatory Commission (“NRC™).

ALLEGATIONI

Petitioners summarize the first allegation as follows:
ComEd’s Assertion in o Pending Nuclear Whistleblower Case That the Filing
of a “PIF” Does Not Equate to Engaging in “Protected Activity™ Fosters an

Atmosphere of Intimidation and Chills the Reportiug of Safety Concerns in
Violation of 10 C.F.R. §50.7.

BASIS FOR THFE ALLEGATION

On March 4, 1998, ComEd’s President and Chief nuclear officer, Oliver D, Kingsley, Jr.,
issued a memorandum to nuclear employers and eontractors claiming that “ComEd is committed
to a safety-conscious work environment in which nuclear workers are encouraged to idendify
safety issues™ and that “[s]everal avenues exist within ComEd to report safety issues™ and that
the “use of Problem Identification Forms (PIFs)™ is “the most appropriate method of reporting a
safety issuc.” Mr. Kingsley then states “'Acts of discrimination by a licensee, contractor or
subcontact& taken against a worker for bringing safety issues to the attention of licensee
management or the NRC are against the law.” We artach 2 copy of Mr. Kingsley's memorandum
Bereto as Exhibit “1” (ComEd Nuclear Division Integrated Reporting Program, NSWP-A-15,
adopts the PIF reporting mechanism s the core method of reporting safety-related concerns for
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the Braidwood, Byron, Dresden, LaSalic County, Quad Cities, and Zion plants). The memo
appears to state that the filing of a PIF constitutes core protected activity for which
discrimination agzinst an emplnyee for filing a PIF will not be tolerated.! ComEd does not
practice that which it preaches.

Mr. Robarge, a former employee at one of ComEd’s plants, filed & complaint under
Section 211 claiming that he was discriminated against and subjected o a rotaliatory discharge
for filing PIFs. This matter is known as RMWMm, 98-ERA-
2. Two attomneys for Commonwealth Edison Company’s legal department, Glenn D. Newman,
Esq., and Robent E. Helfrich, Esq., filed notices of appearance in this matter (see Exhibit 2 ) as
did two outside attorneys, Richard F. O’Malley, Ir,, and David A. Goldberg (sex Exhibit 3). On
November 26, 1997, pursuant to Department of Lebor discovery rules, Mr. Robarge filed
requests for admission, seeking to establish that the filing of a PIF constitutes “protected
activity.”

Specifically, Admission Request No. 3 states:

The Complainant engaged in protected activity under Section 211 when he filed
“PIFs” with the Respondent.

ComkEd responded as follows:
Respondent objects to this Request as being overly broad, vague and ambiguous

in referring generally to “PIFs™ and for calling for 2 legal conclusion and,
therefore, this Request is denied.

A copy of Respondent’s Response is attached hezeto as Exhibit 4.

3 The filing of internal sa&ty tepm;s constitutes core 1;;{&::6 ai:tivity under Section
211 of the Bnergy Reorganizing Act 42 U.S.C. § 5851 (1993). The f£iling of a FIF therefore must
constitute core protected activity.
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This cavalier attitude and recalcitrance to admit that the filing of PIFs is protected activity
will directly impact on the safe operation of all of CorpEd’s nuclear plants. Attached to this
petition as Exhibit 5 is 2 radacted affidavit submitted by a current ComEd employee. This
affidavit states that ComEd supervisors are anpered by the filing of PIFs and that ComEd’s
denia! that the filing of a PIF canstitutes protected activity chills the willingness of employees to
file PIFs?

ABRGUMENT

PIFs are absolutely essential to ComEd’s safe operation of its nuclear plants. ComEd
Nuclear Division Inicgrated Reporting Program, NSWP-A-15, Revision 1, p. 28, swesses the
need for Sling PIFs: “If question arises as 10 whether a PIF should be initiated, initiate the PIF.
Data obtained from several seemingly unrelated and insignificant events may indicate areas
needing improvement or adverse trends.” Without the system of filing PIFs, safety concerns may
go undocumented, unreported and, most importantly, unresolved. Such inaction places an undue
risk on the bealth and safety of employees and the general public.

ComEd’s public admission that the filing of a PIF is not absolutely and unquestionably
core protected activity: 1) reinforces the current abhorrent behavior, as identified in paragraph 3
of the attached affidavit that supervisors currently vent anger towards employees for Sling PIFs;
and 2) demonstrates 1o the entire workforce that the memorandum sent out by Mr Kingsley and
similar actions on the part of ComEd are meaningless and that the real sentiment of ComEd

management is copsistent with the anger shown by supervisors for the filing of PIFs. The

2 The identity of the affiant can be released to NRC by entering into the execution
confidentiality agreement with the employee. The basis for secking confidentiality is set forth in
paragraph 6 of the affidavit.
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Commission’s May 14, 1996 policy statemnent cntitled: “Frecdom for Employccs in the Nuclear
Industry to Raise Concerns Without Fear of Retaliation,” provides that there is an “expectation
that licensees and other employers subject to NRC authority will establish and maintain safety-
conscious environments in which employees focl free to raise safety concems, both to their
management and to the NRC, without fear of retaliation.” ComEd’s pubdlic denia) that the
filing of a PIF is protected activity runs counter to the Commission’s Policy Statement.
REQUESTED RELIEF
Given the extreme safety significance associated with the unbampered filing of PIFs, the
Licensee knew or should have known that the assertion in the midst of a Section 211 proceeding
tha filing a PIF is not protected activity would further chill employees from the filing of PIFs.
As such, ComEd’s actions constitute a callous disregard towﬁs the ma;intenance of a safery-
canscious environment where employees are free to raise safety concerns without the fear of
retaliation.
WHEREFORE, Petitioners respectfully requests that the Nuclear Regulatory Commission
implement the following relief:
1) Immediate issuance of a show cause order requiring ComEd to cxplain why the
filing of 8 PIF does not constitute core protected activiry under Sectioa 211 of the
- Energy Reorganization Act, 42 U.S.C. § 5851 {1993);
2) The issuance of a Level I violation and appropriate civil pepalty for taking action
that ComEd knew or should have known would chill employees from Sling PIFs
(a Level I violation is appropriate given the recent imposition of 2 Level Il
19!15::1233!:50;’1 for a violation 10 C.F.R. §50.7 issued on November 28, 1995, sce EA

3) Require licensee to post a public apology for claiming that the filing of a PIF does
not constitute protected activity.
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ALLEGATIONTII
The second allegation is summarized as follows:
ComF.d Tntentionally Imposed Restrictive Confidentiality Aimed at
Prokhibiting Employees from Providing Information to the NRC in Violation
of 10 C.F.R. §50.7.
O BASIS FOR THE ALLEGATION

During the course of discovery undertaken on behalf of Randy Robarge in the Section
211 procecding known as Robarge v. Commonwealth Edison, Case No. 98-ERA-2, Mr.
Robarge’s counsel agreed to a blanket confidentiality provision to expedite discovery. Counscl
to ComEd and Mr. Robarge were to reduce the confidentiality agrecment to writing. Because
Mr. Robarge had umcovered information he wished to provide to NRC, his counsel specifically

sought to gain ComEd’s consent that Mr. Robarge could directly communicate information to
O NRC.

that Mr. Robarge objected 10 the wording of Section 3 (g) “because it interfered with Mr.

On March 12, 1998, Mr. Robarge’s counsel submitted a letter to ComEd’s counsel noting




< Robarge's right to directly communicate with the Nuclear Regulatory Commission™  See

March 12, 1998 Letter from Michael Kohn to David Goldberg (copy enclosed as Exhibit 6)

3 Section 3 reads as follows:

All information designated as confidential shall not be disclosed to any person

other than:

Counsel for the parties to this action including necessary secretarial,
support and clerical personnel assisting such counsel;

The individual partics and their employee or former employee witnesses or
witnesses employed or formerly employed by Commonwealth Edison o1
any subsidiary thereof;

Qualified persons transcribing or recording testimony involving such
information or docuraents and necessary stenographic and clerical
personnel thereof;

Technical experts and their staff who are employed for the purpose of this
litigation;

The presiding Admimstrative Law Judge (“ALT"), his assistants and such
other personnel as may be authorized by him;

Other pervons by written consent of the person or party which furnished
the confidential information;

Governmental law enforcement agencies and other governmental bodies
pursuant to valid subpoena, provided that:

() the subpoenaed party give counsel for the designating party
oritten notice of such subpoena within five (§) days after service
of the subpoena but not less that five (5) business days prior to the
production of the documeats in response thereto and shall, if so
directed by the designating party, object to such subpocnaon &
timely basis 50 as to preserve the designating party’s rights; and

(ii) at or defore the time of production the subpoenaed party shal)

- proceed in good faith to seek to obtain confidential treatment of

such “Confidential” subpoenacd documents from the relevant
goverrmental law enforcement agency or body to the fullest extent
aveiledle under law.
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& To cure this problem Mr. Robarge’s counse] requested the inclusion of an additional
paragreph under subsection (g) that would read as follows:

Nothing in this agreement shall constitute a prohibition on either party to
communicate directly with the U.S. Nuclear Regulatory Commission any
information or documentation thst is designated as “counfidential” by either pasty
except that the party secking to provide that material to the NRC shall clearly
designate the documents as ‘confidential’ and request that the documents be
treated as confidential to the fullest extent reasonable under the circumstance.

Id,atp. 1.
On March 18, 1998, counse} to Mr. Robarge again wrote to ComEd’s counsel noting that:
...the only outstanding dispute concemns complainant’s insistence 1o the inclusion

of subpart (iii) to Section 3(g). We are greatly disturbed by Respondent’s refusal
to incorporate this change into the agreement. In any event, I am herewith

including a proposed addendum to the agreement that would incorporate the
janguage Complainant wants included, i.e., Section 3(g)(iii). We have executed

this proposed addendum in the hopes that you will agree 1o these terms.
Copices of the March 18, 1998 lenter and addendum are atached hereto as Exhibit 7.*

Evidence of CornEd’s specific intent to prohibit direct communication of information to
the NRC is contained in the follow-up letter issued by ComEd’s counse] on Mareh 19, 1998,

Therein it states: *

O

* The addendum to 3(g) reads as follows:

(iii) nothing in this stipulation and order shall constitute a prohibition on either
party 1o communicate directly or indirectly with the U.S. Nuclear Regulatory
Commission (“NRC") any infarmation or documentation that is designated
“Confidential” by either party except that the party seeking to provide that )
material to the NRC shall clexrly designate the docuracnt as “Confidential” and
request that the document be treated 25 such by NRC to the fullest extent possible

under the circumstances.




As I explicitly noted just three days ago in my letter to you, thr.hngmgumymu

nldﬂiaug.add:ndnmtn.m:h_n:ﬁ.x). On the merits, this section goes

Q@:‘WMWM
(Eraphasis added)(copy attached as Exhibit 8)

It should be poted that Mr. David Goldberg, the authar of the letters, confirmed to
Michael Kohn that he discussed the prohibition of allowing Mr. Robarge to directly
communicate with the NRC with the “client.” Prior to that ComEd’s counse! acknowledged to
Stephen Kohn that the confidentiality terms represented the standard gag provisions ComEd
requires in all such matters.

' ARGUMENT

Interfering with an employee’s right to directly communicate with NRC is repulsive to 10
C.FR. §50.7(f). Most troubling is that the March 15, 1998 Jetter from ComEd’s counsel
demonstrates that the pmhibiﬁoh on communication with NRC was intentional rather than
inadvertent. A pattern and practice of keeping information from the NRC is demonstrated by a
statement made by ComEd’s counsel to Stephen Kohn that identical the restrictive

confidentiality language is routincly incorporated in agreements entered into by ComEd.

REQUESTED RELIEF

* The t1erm “employee” under Section 211 of the Energy Reorganization Act, 42 U.S.C.
§5851, is specifically meant to including former employees. See, e.g., Hill, et, al v. TVA, Case
No. 87-ERA-23/24, D&O f Remand by SOL, at p. 10 (May 24, 1989). As such, interfering with
Ms. Robarge's right to communicate diroctly with NRC is no more perrutted that prohibiting a
current employee’s right to communicate with NRC. Indeed, it is not uncommon for former
employees to be more willing to provide information to NRC as they arc no lopger fearful of
losing their job.
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The wilful intent to interfere with an employec’s right to directly communicate

information to the NRC is a prohibited practice under 10 CF.R. §50.7(f). To correct this
protubited practice, NRC should take the following action:

1)

2)

3)

4)

O

Issue a show eause order to ComEd requiring it to explain under oath wby the
imposition of restrictive confidentiality clauses prohibiting employees from
dircctly communicating information to NRC should not be prohibited;

Imposition of a Level ] violation and appropriate civil penalty against ComEd for
the intentional violation of 10 C.F.R. §50.7(D);

Require ComEd to tranemit to all individuals under similar restrictive
confidentiality terms notice that they are now free to communicate information to
NRC;

Require Licenseeo to release 10 the NRC copies of all restrictive confidentiality
agreements entered imo by ComEd and any subcantractors employed by ComEd
since March 21, 1990 (the date of the Federal Register notice of 10 C.FR.
§50.7(f) was published).

Respectfully submitted:
A/L/‘ w

Michael D. Kohn, Esq.
Stephen M. Kobhn, Esg.
NATIONAL WHISTLEBLOWER
LEGAL DEFENSE AND EDUCATION FUND
P.0. Box 3768
Washington, D.C. 20007
www. whistleblowers.org
- (202)342-2177 Fax (202)342-6984

On Bricf: Melanie Olson

Dated: March 25, 1998
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Memorandum

Date- March 4, 1998

To: AN NGG ComEd Employees and Contractors
From: Otiver D. Kingsley, Jr. ‘

Subgect: ComEd's Safely-Conscious Work Environment

ComEd is committed to o safety-conscious work environment in which nuclear workers arg
encoureged to identify safety tssues | expect and encourage 2 positive attitude toward
safely. [t is your odliaayon and quly as nuclear workers to idenlify any issue that may
fffect sale and reliable oparations. This roguites a sefaty ethic al all levols that reflects this
aniwde and personal rasponsibility for idontifying safety issues. We must know the issu0D
wa face in order to resolve thom,

The Nuclear Regulatery Commission (NRC) encourages nuciear workers to idantfy safety
isgsues to their employer because ficensees have primary responsibility for ensuring safe
nuclaar operations. The NRC believes that its liconsoos are in the best position to dea!
promptly and effectivoly with safety issues. Safety issues, when raised. will be promptly
reviewed. given proper prionly based upon safety significance, and rescived appropriately.
Wa also will provide dmely feegback 1o the originator of an issue ang to other empioyees.

Swveral avenuves exist within ComEd to report safely issues, The uss of Probiom
identfication Forms (PIFs), generally the moopt appropriate method of reporting o sofoty
iasve, is strongly ancournged. Using thoe NGG Corrrectivo Agtion Program in this way
ensures approprisie assessment, gocumentstion, and trending of issues. Tha NGG
Employes Concemns Program provides an akermnative avenue for reporting i1ssues that
cannot ba resotved through kne supervision or when confidentiality is desired. Nuclear
workars may also raise issuas diroctly with the NRC at any time. but the NRC axpacts that
viorkers normally wit have isentified (ha isouas to thoir empioyers eithar bafore of ot the
seme time they contact the NRC.

Wae mus! all communicate opeanly and accurately up and down the management chain in
ordor 10 maintain 8 ssfely-conscipus work environment. | encourage employeas and
contracior parsonne! 1o sdaress safety issuas to line supervision, up to and induding Vica
Presisants, or above, 38 appropriale. Supervisors are responsible for listening carefully.
evatuating objectivoly, and acting promptly to address safety (esues brought to their
attention,

Acts of discrimination by a liconsee, contractior or subconiractor taken sgainst a worker for
bringing safety issues to the attention of licensee mansgemant or the NRC are 2gainst the
taw. ComEg will not tolerate intimidation, harssament, discrimination, or retaliation of any
King against 8 nuckear worker for reparting a eafety issuc. To sucsesshully improve on our
nuclear parformance, we must continue 1o identify, evatugte. end commect all gofoly issues
in 6 tmely mannor. Thank you for your cooperatioh in fulfiling this importam requirement
of your job.

A Usleon Compsony Exhibit [




UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of )
RANDY D. ROBARGE, ;
Complainant ; Case No, 98-ERA-2
y 3
COMMONWEALTH EDISON COMPANY, ;
Respondent ;
NOTICE OF APPEARANCE

Pursuant to 29 C.F.R. § 18.34(b), Rules of Practice and Procedure for
Administrative Hearings Before the Office of Administrative Law Judges, sttorneys Glenn D.
Newman and Robert E. Helfrich hereby notice their appearances in the above-captioned manter on

dehalf of Respondent, Commonwealth Edison Company.

Respestfully submirted,

[ER bt
Robert E. Helfrigh

Commonwealth Edison Compmy

Legal Department
125 South Clark Street, Suite ISOO

Chicago, Lllinois 60650-0767

Beéibh___ 2.

“monm -



_ CERTIFICATE._OF SERVICE.

The undersigned artorney hereby certifies that he caused a true and correct copy
of the attracted NOTICE OF APPEARANCE 1o be served on the following party by U.S.
Mail, first class postage pre-peid, and by U.S. First Class Mail, on this 6th day of November,
1997:

Stephen M. Kohn
Kohn, Kohn & Colapinto, P.C.
3233 P Street, N W,
Washington, D.C. 20007-2756

wd K Goldberg

- - s
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UNTTED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of )
RANDY D. ROBARGE, ;
Complainant ; Case No. 98-ERA-2
. 3
COMMONWEALTH EDISON COMPANY, ;
Respondent ;
NOTICE OF APPEARANCE

Pursuant 10 29 C.F.R. § 18.34(b), Rules of Practice and Procedure for
Administrative Hearings Before the Office of Administrative Law Judges, antomneys Richard F.
O'Malley, Jr. and David A. Goldherg hereby notice their appearance in the above-captioned

matter on beha!f of Respondent, Commonwealth Edison Company.

Respectfully submitted,

SIDLEY & AUSTIN
One First Nationa] Plaza
Chicago, Winois 60603
(312) 853-7000 (1el)
(312) 853-7036 (fax)




Xy - BEFORE THE UNITED STATES DEPARTMENT OF LABOR
2 OFFICE OF ADMINISTRATIVE LAW JUDGES

RANDY D. ROBARGE,
Complainant,

V. Case No. 98-ERA-2

COMMONWEALTH EDISON,

Respondent.

e’ o S S e P Nt N o P P

COMPLAINANT'S REQUEST FOR PRODUCTION OF DOCUMENTS
AND REOUEST FOR ADMISSIONS

Respondent, Commonweaith Edison Company, by and through counsel, hereby

O RESPONDENT'S RESPONSE AND OBJECTIONS TO

treyponds and objects 1o Complainant's Request for Production of Documents, Admissions and

Interrogatory Questions to Respondent ("Complainant's Request™).

O 1. Some or all of the document requests are vague, ambiguous, ill-defined, and
largely duplicative of the material riqucstcd in Comp!ainim's prior requests.

2. ‘The document requests are unduly burdensome for Respondent in light of the
relevant facts and issues in this action, and they represent an improper attempt to harass and
disrupt Respondent’s business operations.

3. Some or all of the document requests seck production of materials which are not

relevant to this case, and not likely to lead to relevant evidence. In particular, but without




3. The Complainant engaged in protected activity under Section 211 when he filed
"PIFs” with the Respondent:
Respense:”  Respondent objects to this Request as being overly broad, vague and ambiguous in
referting generally to “PLFs" and for calling for a legal conclusion and, therefore, this Request is

denied.

4, The Complainant engaged in protected activity when he raised issues conceming
the conduct of Toni Myers:

Response:  Respondent objects 10 this Request as being overly broad, vague and ambiguous in

referring generally 1o “raised issues™ and for calling for a lega) conclusion and, therefore, this

Request is denied

. 5 The official who made the decision to terminate Mr Robarge knew of the
protecied activity engaged in by the Complainant:

Response:  Respondent objects to this Request in that it is vague and ambiguous by suggesting

that 2 single "official” was involved in the decision 1o terminaie Mr. Roberge, and to the extent it

calls for o legal conclusion. Therefore, this Request is denied.

6. Other supervisors employed in the HP Department made remarks which were
crude, rude, lured, vulgar and/or foul and did not obtain any discipline:

Respoase:  Respondent objects to this Request on the basis that it is inherently vague and
ambiguous and, therefore, this Request is denied.
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. ( Respense:  Respondent objects to this Request as being vague and ambiguous, in addition to
being irrelevant to the extent it calls for information “prior to April 1996" given that Complainant

was termingted on December 9, 1996, Therefore, this Request is denied.

Respectfully submitted,
COMMONWEALTH EDISON COMPANY

By:
One

of its Aftorneys

Richard F. O'Malley, Jr.
O David A Goldberg
SIDLEY & AUSTIN

One First National Plaza
Chicago, Nlinois 60603

~ODMA PCDUCS CHOCAGOS 513979 Y Fedroary S, 1998 (9:19200)
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Under the pains and penalties of perjury, I,

AFFIDAVIT

affirm that the following information is true and correct:

!J

‘A

1 atn cwrently an employee of Commonwealth Edison at Plant Zion,
and [ have been eoployed by Commonwealth Edison for eight (8)
years. :

Filing a Problem Identification Form (PIF) is very important 1o public
health and safety.

It is well knowa at Commoniweahh Edison that other employees and
supervisors mayv get angy 3t an employee for filing a PIF

I have seen the official legal posinon of Commonwealth Edison
regarding whether filing PIFs constumnites protected activity, and 1 was
very upset by what 1 have read

This type of statement by Cowunonwealth Fdison confirms the chilling
effect that it has on e and whether T will file PIFs ia the fanne 1
believe that this statement would clearly have a chilimg effect oy other
employees as they continue to Jean of Commonwealth Edison’s

position.

T am very concerned that filing this affidavit may result in retalistory
actions taken against me, and thus [ request complete confidentiahry
from the Nuclear Regulatory Commission.

THE AFFIANT SAYETH FURTHER NOT.

Extiblt




KOHN, KOHN & COLAPINTO, P.C.

3233 P Sweer, N.W,
Washington, D.C. 20007-2756
Tel: (202) 342-6980
Fax: (202) 3426984

March 12, 1998
Via Fax No. 312-853.7036

David Goldberg

Sidley & Austin

One First National Plaza
Chicago, Il. 60603

Re: Iéobarge v. Commonwealth Edision, 98-ERA-2
Dear David:

I can only hope that the proposal set out in this letter can constitute a final
agreement on the wording of a stipulated confidentiality agreement. Earlier today we
bnefly spoke about complainant’s objected to the inclusion of Section (g) in the stipulated
protective order. During our discussions I advised you that we object to the inclusion of
Section (g) because it interfered with complainant’s ability to directly communicate with
the Nuclear Regulatory Commission (“NRC”). Your response to this concern was that the
under the remainder of the agreement the complainant need only alert respondent as to
which documents complainant would like to submit to NRC and that if we are unable to
reach an agreement on this matter that we would then be required to obtain an order from
the Department of Labor to secure the release of the documents. Since our last
conversation | reviewed your original draft as well as the proposed draft Stephen
forwarded w0 you on March 10, 1998. As it turns out, the mere deletion of section (g) did
not cure the problem complainant sought to cure (i.e., an unhindered right to share
documents directly with NRC without having to wait for a subpocna and exhaust the
procedures stated in the agreement.). In fact, we can agree to the introduction of Section
(g) simply by your agreeing to add a new subpart (iii) thereto, which would state as
follows:

Nothing in this agreernent shall constitute a prohibition on either party to
communjcate directly with the U.S. Nuclear Regulstory Commission any
information or documentation that is designated as “confidential” by cither party
cxcept that the party secking to provide that material to the NRC shall clearly
designate the document as “confidentis]” and request that the document be treated
as confidential to the fullest extent reasonable under the circumstance.
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Complainant also now seeks to include a new paragraph 12 as follows:

Nothing in this agreement shall constitute a waiver by any party thereto to seek a
modification of the tetms of this stipulated protective order with the presiding
administrative law judge.

Finally, we agree to sign the agreement as counse] for Mr. Robarge and to modify
paragraphs 7 and 8 as you requested. 1 am enclosing herewith a copy of “Exhibit A™
(which should have been include in our March 10th transmission but may have been
inadvertently omitted).

Complainant would like to wrap this matter up todsy. I am prepared to fax a signed
agreement incorporating the above-identified changes today.

Very truly yours,

A —

Michael D. Kohn



KOHN, KOHN & COLAPINTO, P.C.
3233 P Street, N.W.
Washington, D.C. 20007-2756
Tel: (202) 3426980
Fax: (202) 3426984

March 18, 1998

David Goldberg

Sidley & Austin

One First National Plaza
Chicago, 1. 60603

Re:  Robarge v. Commonwealth Edision. 98-ERA-2
Dear David:

Please find enclosed an executed Stipulation and Order Governing Confidentiality of
Documents and Information that incorporates all of your demands. As you are aware, the only
outstanding dispute concems complainant’s insistence 1o the inclusion of subpart (iii) to Section
3(g). We are greatly disturbed by Respondent’s refusal 1o incorporate this change into the
agreement. In any event, I am herewith including a proposed addendum to the agreement that
would incorporate the language Complainant wants included, i.c., Section 3(g)(iii). 'We have
executed this proposed addendum in the hopes that you will agree to these terms. You are
directed to execute and fax to me a copy of the agreement afier you execute it, I anticipate that
you will file an executed agreement with the Court today (and serve a copy on me as well).

As we have executed an agreement deleting the terms to which respondent was unwilling
to incorporate, you are directed to immediately transmit all documents responsive to
complainant's outstanding discovery requests. I anticipate that these documents will be shipped
1aday I continue 1o be mystified by respondent’s continued refusal to produce docunents you
claim to constitute confidential matenal when these documents were protected from disclosure
under the agreement set forth in the November 25, 1997 on-the-record agreement entered into
between Stephen Kohn and Richard O'Malley, Jr. (Sze Strodl deposition at pages 49-52). Your
continued refusal to produce documents has hampered and continues to hamper complainant's
trial preparstions

Very truly yours,

o —"

Michael D. Kohn

Bxhibit '7
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UNITED STATES OF AMERICA

g

L
DEPARTMENT OF LABOR
OFFPICE OF ADMINISTRATIVE LAW JUDGES
. )
RANDY ROEBARGE, )
)
Complainant, )
)
v. ) 98-ERA-2

)
COMMONWEALTH EDISON, )
)
Respondent. )
)

(::) On March __ , 1998 the partieco entered a Stipulation pertaining to

the confidentiality of documents and information produced during
discovery. The partiee hereby agree to the inclusion of an additicnal
subpart at the conclusion of section 3(g) (ii) which shall henthforch
be designated as section 3(g) (iii), and which sghall states as follows:

(iii) nothing an this stipulation and order shall constitute
a prohidbition on either party to communicate diractly or
indirectly with the U.S. Nuclear Regulartory Commiasion

(::) (*NRC") any information or documentation that ig designated
*Confidential” by @ithexr party except that the party seeking
to provide that material to the NRC shall clearly designate
the document as *Confidential” and request that the document
be treated as such by NRC to the fullest extent possible

undexr the circumstances.

(signatures appear on following pagel
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By:

A\
Attorney for Complainant:

Stephen M. Xohn

Michael D. Kohn

KOHN, KOHN & COLAPINTO, P.C.
3233 P Street, N.W,

Washington, D.C. 20007-27S6
(202) 242-6S80

SO ORDERED:

O

Hon. Thomas F. Phalen, Jr.
Adminastrative Law Judge

518/po addendum

Attorney for Respondent

Richard F. O'Malley, Jr.
David A. Goldberg
SIDLEY & AUSTIN

One Fiyst National Plaza
Chicago, IL 60603
(312) 8531-7000
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March 19, 1998

Vix Excaimite
Miched U Kohn

Kohp, Kokm & Colapintn

1233 P Strect, N W.
Washington, D.C. 20007-2756

Re. Robargev Commonweatth Edison Company (98 ERA 2)
Desr Michact

The form of excouted confidentiality order that you torwarded 10 me yesterday
continues ( have errors and othex problems that 1 have conveyed 10 you since we began talking
on the subject revenily. | am assuming that, given your revised order, you have chosen not to
take inc up On My SUgEelion to go hack 10 ComEd's nriginal order from January (which is
puzzling piven that vou have now hasicaily incurporated all of the sections from (he ComF.4
dacument that you once reported 10 be prohlematic). Nonetheless, I would recommend that unii)
we either dixvuas these matters peasonally, or you cirvulste a draft for my review and comment,
you refrein in the e from sending me 8a executed document that you prepared with a
“dircction” to sign and Gl it

Here is a list of iten« that 1 hisve found tar worrection or modification:

- 6 (X)) reads “the subpoenaed party shall prodiice m good faith ..~ This
should read "praceed in good faith, .~

- 4 7 improperly rends “the party requesning confidentiality shall have twenty
days following termination ol such negotiations in which to make a
ootion..* It shoutld read the pay objecang /v the confidentiahty has 10

make ary mution.

- -As | explicitly noted just three days ago in my letter 10 you, the Janguage in
your Addendum s not something Combd will stipulatic to ina .
conlidentinlity arder (v ao sddendum to such order). On the meats. Uus
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secuion gocs diroctly against the purpose for having the canlideatislity
order ip the first place. Funher, there is alrady a provision in the order
(once it is Rated propexly in § 7) that pivos both parses the sbility 1o avoid
a confidentiality designation if they so desise,

As we have since the beginning of this yoar, we remain ready 1o gubmit o workable
and suitable confidentiahty order for Judge Phalen to enter. Nothing should be causing you tn be,
as your lester puts ft, “mysiified” by ComnEd's commitment to ensuriny that an appropriate
stipulation is finalized before further document production takes place ~ indeed. the doposilioa
Uansciipt pages you cite at the cloce of your letter expressly provide that your brather and
Ricbard O'Malky agreed at the Strodi deposition hack in November to eveatually replace Steve's
oral representalions with a formal court order. 1 trust you will tnake the necexsary corrections to
the docurnant, end if you asc uaable 10 drop your pruposed NRC language, plerse let me know os
soon as posible.

Finglly, please find aitsched heteto 8 Notice of Cominued Deposition far your
chenl, Mr Robarge

Very nuly yours,

Das

David A. Guldberg

eaclosure /
cc: Richard T. OMally, Jr. )
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FROM: COMED REG. SERVICES FAX NU.3 ©0UbbooBoLr v -

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

n the Matter aof
Docket Nos. 50-295
ComEd 50-304

(Zion Plant, Units 1 and 2)

In the Matter of

Docket Nos. 50-456
Lomea 50-457

(Braidwood Plant, Units 1 and 2)

O . In the Matter of
ComEd

(Byrun Plani, Unit 1 und Unit 2)

Docket Nos. 50-454

In the Matter of
Docket Nos. 50-237
ComEd 50-249

(Dresden Plant, Unit 2 and Unit 3)

In the Matter of
Docket Nos. 50-373
ComEd 50-374
O (LaSalle County, Unit 1 and Unit 2
In the Matter of
Docket Nos. 50-254
ComEd 50-265

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

(Quad Cities, Unit 1 and Unit 2)
D)

NOTICE OF WITIIDRAWAL OF 10 C.F.R. § 2.206 PETITION TO CORRECT
ILLEGAL RESTRAINT ON COMMUNICATION WITH NRC AND TO
RECTIFY A CURRENT CHILLING EFFECT ON THE REPORTING OF

SAFETY CONCERNS




Pursuant 1o 10 C.F.R. § 2.206, Randy Robarge hercby withdraws, with prejudice, the

2.206 pctition he filed concerning the above-captiongd NRC matters, dated March 25, 1998.

Respjibem : L/ L

Michacl D. Kohn, Esq.
Stephen M. Kohn, Esq.
NATIONAL WHISTLEBLOWER

LEGAL DEFENSE AND EDUCATION FUND
r.O. Dox 3760

- .. . Washington, D.C. 20007
www . whistleblowers.org

(202)342-2177 Fax (202)342-6984
O Dated: June 26, 1998




UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

April 29, 1998

Michae! D. Kohn
Nationa! Whistieblower
Legal Defense and Education Fund
P.O. Box 3768
Washington, D.C. 20007

Dear Mr. Kohn:

| have received your Petition dated March 25, 1998, addressed to the U. S. Nuclear Regulatory
Commission (NRC), which you filed on behalf of the National Whistleblower Legal Defense and
Education Fund and Mr. Randy Robarge. The Petition requests that the NRC take immediate
corrective action and impose civil penalties against Commonwealth Edison Company (ComEd).
As grounds for the request, the Petition asserts that (1) ComEd’s assertion in a pleading in a
case before the U.S. Department of Labor, 98-ERA-2, that the filing of a “Problem Identification
Form™ (PIF) does not constitute protected activity fosters an atmosphere of intimidation and chills
the reporting of safety concems in violation of 10 CFR 50.7, and (2) ComEd intentionally imposed
“restrictive confidentiality” aimed at prohibiting employees from providing information to the NRC
in violation of 10 CFR 50.7.

Your Petition has been referred to me pursuant to 10 CFR 2.206 of the Commission’s
regulations. The NRC staff has determined that the issues raised in the Petition do not constitute
an immediate safety concern at ComEd'’s nuclear facilities, based on the information you have
provided, and, therefore, your request for immediate action is denied. The NRC routinely
assesses licensee actions to identify problems at facilities, including the processes used by
employees to identify problems (e.g., PIFs). Based on these perodic assessments and
observations made during the conduct of normal inspection activities, as well as investigations of
particular allegations, the NRC has not found that the licensee discourages employees at ComEd
sites from utilizing the process of filing PIFs to identify safety concems.

As provided by 10 CFR 2.2086, the staff is reviewing your request and we will inform you, within a
reasonable time, of the action we will take.

| have enclosed for your information a copy of the notice that is being filed with the Office of the
Federal Register for publication. | have also enclosed for your information a pamphilet on the
public Petition process.

Sincerely,

Wlms, éirector
ice of Nuclear Reactor Regulation
Enciosures. Federal Register Notice

Pamphlet re: Public Petition Process

cc w/o encl 2: See next page
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UNITED STATES NUCLEAR REGULATORY COMMISSION

DOCKET NOS. STN 50-456, STN 50-457; STN 50-454, STN 50-455; §0-237, 50-249;
50-373, 50-374; 50-254, 50-265; AND 50-295, 50-304

LICENSE NOS. NPF-72. NPF-77: NPF-37, NPF-66; DPR-19, DPR-25;

NPF-11, NPF-18; DRP-29, DPR-30; AND DPR-39, DPR-48
COMMONWEALTH EDISON COMPANY

RECEIPT OF PETITION FOR DIRECTOR'S DECISION UNDER 10 CFR 2.206

Notice is hereby given that by Petition dated March 25, 1998, the National Whistleblower
Lega! Defense and Education Fund and Mr. Randy Robarge (the Petitioners) have requested that
the U.S. Nuclear Regulatory Commission (NRC) take immediate corrective action and imposition
of civil penalties against Commonwealth Edison Company (ComEd).

As grounds for their request, the Petitioners assert that (1) ComEd's assertion in a
pleading in a case before the U.S. Department of Labor, 98-ERA-2, that the filing of a “Problem
ldentification Form” (PIF) does not constitute protected activity fosters an atmosphere of
intimidation and chills the reporting of safety concerns in violation of 10 CFR 50.7, and (2)
ComEd intentionally imposed “restrictive confidentiality” aimed at prohibiting employees from
providing information to the NRC in violation of 10 CFR 50.7.

The request is being treated pursuant to 10 CFR 2.206 of the Commission’s regulations.
The Petition has been referred to the Director of the Office of Nuclear Reactor Regulation. The

Petitioners’ request for immediate action was denied by letter dated April 29, 1998.




-2-
A copy of the Petition is available for inspection at the Commission’s Public Document
Room a} 2120 L Street, N.W., Washington, DC 20003-1527.
Dated at Rockville, Maryland, this 29th day of April 1998.
FOR THE NUCLEAR REGULATORY COMMISSION

amuel J. ins, Director

Office of Nuclear Reactor Regulation



cc: w/incoming Petition

Mr. Oliver D. Kingsley, President
Nuclear Generation Group
Commonwealth Edison Company
Executive Towers West ll|

1400 Opus Place, Suite 900
Downers Grove, lllinois 60515

Michael I. Miller, Esquire
Sidley and Austin

One First National Piaza
Chicago, lllinois 60603

Regional Administrator, Region Il
U.S. Nuclear Regulatory Commission
801 Warrenville Road

Lisle, lllinois 60532-4351

lllinois Department of Nuclear Safety
Office of Nuclear Facility Safety
1035 Outer Park Drive

Springfield, lllinois 62704

Document Control Desk-Licensing
Commonwealth Edison Company
1400 Opus Place, Suite 400
Downers Grove, lllinois 60515

Ms. C. Sue Hauser, Project Manager
Westinghouse Electric Corporation
Energy Systems Business Unit

Post Office Box 355

Pittsburgh, Pennsylvania 15230

Joseph Gallo

Gallo & Ross

1250 Eye St., N.W., Suite 302
Washington, DC 20005

Howard A. Leamer

Environmental law and Policy
Center of the Midwest

35 East Wacker Drive

Suite 1300

Chicago, lllinois 60601

Commonwealth Edison Company .

U.S. Nuclear Regulatory Commission
Byron Resident Inspectors Office
4448 N. German Church Road
Byron, lllinois 61010-9750

Ms. Lorraine Creek
RR 1, Box 182
Manteno, lllinois 60950

Chairman, Ogle County Board
Post Office Box 357
Oregon, lilinois 61061

Mrs. Phillip B. Johnson
1907 Stratford Lane
Rockford, lllinois 61107

George L. Edgar

Morgan, Lewis and Bochius
1800 M Street, N.W.
Washington, DC 20036

Attorney General
500 S. Second Street
Springfield, lllinois 62701

Commonwealth Edison Company
Byron Station Manager

4450 N. German Church Road
Byron, lllinois 61010-9794

Commonwealth Edison Company
Site Vice President - Byron

4450 N. German Church Road
Byron, lllinois 61010-9794

U.S. Nuclear Regulatory Commission
Braidwood Resident Inspectors Office
RR 1, Box 79

Braceville, lllinois 60407

Mr. Ron Stephens

lllinois Emergency Services
and Disaster Agency

110 E. Adams Street

Springfield, lllinois 62706



Chairman

Will County Board of Supervisors
Will County Board Courthouse
Joliet, lllinois 60434

Commonwealth Edison Company
Braidwood Station Manager

RR 1, Box 84

Braceville, lllinois 60407

Ms. Bridget Littie Rorem
Appleseed Coordinator
117 N. Linden Street
Essex, lilinois 60935

Commonwealth Edison Company
Site Vice President - Braidwood
RR 1, Box 84

Bracemille, IL 60407

Commonwealth Edison Company
Site Vice President - Dresden
6500 N. Dresden Road

Morris, Hlinois 60450-9765

Commonwealth Edison Company
Dresden Station Manager

6500 N. Dresden Road

Morris, lilinois 60450-9765

U.S. Nuclear Regulatory Commission
Dresden Resident Inspectors Office
6500 N. Dresden Road

Morris, lllinois 60450-9766

William D. Leach

Manager - Nuclear
MidAmerican Energy Company
907 Walnut Street

P.O. Box 657

Des Moines, lowa 50303

Commonwealth Edison Company .

Vice President - Law and

MidAmerican Energy Company
Regulatory Affairs

One River Center Place

106 E. Second Street

P.O. Box 4350

Davenport, lowa 52808

Chairman
Rock isiand County Board
of Supervisors
1504 3rd Avenue
Rock Island County Office Bidg.
Rock Island, lllinois 61201

Chairman

Grundy County Board
Administration Building
1320 Union Street
Morris, lllinois 60450

Commonwealth Edison Company
Quad Cities Station Manager
22710 206th Avenue N.

Cordova, lllinois 61242-9740

Commonwealth Edison Company
Site Vice President - Quad Cities
22710 206th Avenue N.

Cordova, lllinois 61242-9740

U.8. Nuclear Regulatory Commission
Quad Cities Resident Inspectors Office
22712 206th Avenue N.

Cordova, lllinois 61242

Philiip P. Steptoe, Esquire
Sidley and Austin

One First National Plaza
Chicago, lllinois 60603

Assistant Attorney General
100 W. Randolph Street
Suite 12

Chicago, lllinois 60601



s

U.S. Nuclear Regulatory Commission
LaSalle Resident Inspectors Office
2605 N. 21st Road

Marseilles, lllinois 61341-9756

Chairman

LaSalle County Board of Supervisors
LaSalle County Courthouse

Ottawa, lllinois 61350

Chairman

lilinois Commerce Commission
Leland Building

527 E. Capitol Avenue
Springfield, lilinois 62706

Commonwealth Edison Company
LaSalle Station Manager

2601 N. 21st Road

Marseilles, lllinois 61341-9757

Commonweaith Edison Company
Site Vice President - LaSalle
2601 N. 21st Road

Marseilles, lllinois 61341-9757

Robert Cushing

Chief, Public Utilities Division
lllinois Attorney General's Office
100 W. Randolph Street
Chicago, lllinois 60601

Dr. Cecil Lue-Hing
Director of Research and Development
Metropolitan Sanitary District
of Greater Chicago
100 E. Ene Street
Chicago, lllincis 60611

Mr. David Helwig

Senior Vice President
Commonwealth Edison Company
Executive Towers West il

1400 Opus Place, Suite 900
Downers Grove, iL 60515

Commonwealth Edison Company .

Mr. Gene H. Stanley

PWR's Vice President
Commonwealth Edison Company
Executive Towers West Ill

1400 Opus Place, Suite 900
Downers Grove, IL 60515

Mr. Steve Perry

BWR’s Vice President
Commonwealth Edison Company
Executive Towers West I

1400 Opus Piace, Suite 900
Downers Grove, IL 60515

Mr. Dennis L. Farrar

Regulatory Services Manager
Commonwealth Edison Company
Executive Towers West Ili

1400 Opus Place, Suite 500
Downers Grove, IL 60515

Ms. Irene Johnson, Licensing Director
Nuclear Regulatory Services
Commonwealth Edison Company
Executive Towers West lll

1400 Opus Place, Suite 500

Downers Grove, iL 60515

Commonwealth Edison Company
Reg. Assurance Supervisor - Byron
4450 N. German Church Road
Byron, lllinois 61010-9794

Commonwealth Edison Company

Reg. Assurance Supervisor - Braidwood
RR 1, Box 84

Braceville, lllinois 60407

Commonwealth Edison Company
Reg. Assurance Supervisor - Dresden
2605 N. 21st Road

Marseilles, lllinois 61341-9765

Commonwealth Edison Company

Reg. Assurance Supervisor - Quad Cities
22710 206th Avenue N.

Cordova, lllinois 61242-9740



Commonwealth Edison Company
Reg. Assurance Supervisor - LaSalle
2601 N. 21st Road

Marseilles, lllinois 61341-9757

Mr. Michael J. Wallace

Senior Vice President
Commonwealth Edison Company
Executive Towers West lli

1400 Opus Place, Suite 900
Downers Grove, IL 60515

- Commonwealth Edison Company
Zion Station Manager
101 Shiloh Blvd.
Zion, lllinois 60099-2797

Mayor of Zion
Zion, lllinois 60099

Commonwealth Edison Company
Site Vice President - Zion

101 Shiloh Blvd.

Zion, lllinois 60099-2797

U.S. Nuclear Regulatory Commission
Zion Resident inspectors Office

105 Shiloh Blvd.

Zion, lllinois 60099

Commonwealth Edison Company
Reg. Assurance Supervisor - Zion
101 Shiloh Bivd.

Zion, lllinois 60099-2797

-4-

Commonwealth Edison Company




UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20555-0001

May 20, 1998

Mr. Oliver D. Kingsley

President, Nuclear Generation Group
Commonwealth Edison Company
Executive Towers West

1400 Opus Place, Suite 500
Downers Grove, IL 60515

SUBJECT: REQUEST FOR INFORMATION RELATED TO PETITION FILED PURSUANT TO
10 CFR 2.206 - BRAIDWOOD, UNITS 1 AND 2; BYRON, UNITS 1 AND 2;
DRESDEN, UNITS 2 AND 3; LASALLE, UNITS 1 AND 2; QUAD CITIES, UNITS 1
AND 2; AND ZION, UNITS 1 AND 2 (TAC NOS. MA1383, MA1384, MA1385,
MA1386, MA1387, MA1388, MA1389, MA1390, MA1391, MA1392, MA1393 AND
MA1394)

Dear Mr. Kingsley:

On March 25, 1998, The National Whistleblower Center and Randy Robarge filed a Petition with
the U. 8. Nuclear Regulatory Commission pursuant to 10 CFR 2.206 regarding the above-named
facilities. A copy of the Petition is enclosed. The Petitioners requested that the NRC take
“corrective” action against Commonwealth Edison Company (ComEd) including immediate
issuance of a show cause order and issuance of a Severity Level | violation and associated civil
penalty. The Petitioners contend that these actions should be taken because of: "(1) ComEd's
interference with the willingness of employees to file “Problem ldentification Forms” or “PiFs” for
fear that the employees could be retaliated against by ComEd for doing such; and (2) the
intentional prohibition of an employee from being able to directly communicate information to the
U.S. Nuclear Regulatory Commission.”

By letter dated April 29, 1998, the Petitioners were informed that the NRC had determined that
the issues raised did not warrant immediate action; however, the NRC would review the
Petitioners’ requests. As a part of our review, we are requesting ComEd’s response to the
issues raised in the Petition. Your response should include your position on the relationship
between filing a2 PIF and protected activity, your explanation as to your refusal to include a
provision, in the confidentiality agreement referenced in the Petition, that would allow disclosure
of confidential information to the NRC, and your position on whether requiring a subpoena before
bringing confidential information to the NRC regarding any matter within NRC jurisdiction is
consistent with 10 CFR 50.7(f).

Also please provide a copy of the letter referenced in the March 19, 1998, letter from David
Goldberg of Sidley and Austin to Michael Kohn (Exhibit 8 to the Petition). The letter is referenced
on pages 8-9 of the Petition in the sentence, “As | explicitly noted just three days ago in my letter
to you, the language in your Addendum is not something ComEd will stipulate to in a
confidentiality order (or an addendum to such order).”



O. Kingsley -2.

Please provide your response within 30 days of receipt of this letter. If there are any questions, |
may be contacted at (301) 415-3019.

Sincerely,

Sennet A

Georget. Dick, Jr., Project Manager
Project Directorate 11I-2

Division of Reactor Projects - 11I/IV
Office of Nuclear Reactor Regulation

Docket Nos. STN 50-456, STN 50-457, STN 50-454,
STN 50-455, 50-237, 50-249, 50-373, 50-374,
50-254, 50-265, 50-295, 50-304

Enclosure: Petition

cc w/encl: See next page



0. Kingsiey
cc:

Michael 1. Miller, Esquire
Sidley and Austin

One First National Plaza
Chicago, lllinois 60603

Regional Administrator, Region il
U.S. Nuclear Regulatory Commission
801 Warrenville Road

Lisle, lllinois 60532-4351

lllinois Department of Nuclear Safety
Office of Nuclear Facility Safety
1035 Outer Park Drive

Springfield, lllinois 62704

Document Control Desk-Licensing
Commonwealth Edison Company
1400 Opus Place, Suite 400
Downers Grove, lllinois 60515

Ms. C. Sue Hauser, Project Manager
Westinghouse Electric Corporation
Energy Systems Business Unit

Post Office Box 355

Pittsburgh, Pennsylvania 15230

Joseph Gallo

Gallo & Ross

1250 Eye St., N.W., Suite 302
Washington, DC 20005

Howard A. Learner

Environmental law and Policy
Center of the Midwest

35 East Wacker Drive -

Suite 1300

Chicago, lllinois 60601

U.S. Nuclear Regulatory Commission
Byron Resident Inspectors Office
4448 N. German Church Road
Byron, lllinois 61010-9750

Ms. Lorraine Creek
RR 1, Box 182
Manteno, illinois 60950

Commonwealth Edison Company .

Chairman, Ogle County Board
Post Office Box 357
Oregon, lllinois 61061

Mrs. Phillip B. Johnson
1907 Stratford Lane
Rockford, illinois 61107

George L. Edgar

Morgan, Lewis and Bochius
1800 M Street, NW.
Washington, DC 20036

Attommey General
500 S. Second Street
Springfield, lllinois 62701

Commonwealth Edison Company
Byron Station Manager

4450 N. German Church Road
Byron, lllinois 61010-9794

Commonwealth Edison Company
Site Vice President - Byron

4450 N. German Church Road
Byron, lllinois 61010-9794

U.S. Nuclear Regulatory Commission
Braidwood Resident Inspectors Office
RR 1, Box 79

Braceville, lllinois 60407

Mr. Ron Stephens

lllinois Emergency Services
and Disaster Agency

110 E. Adams Street

Springfield, lllinois 62706

Chairman

Will County Board of Supervisors
Will County Board Courthouse
Joliet, lllinois 60434

Commonwealth Edison Company
Braidwood Station Manager

RR 1, Box 84

Braceville, lilinois 60407
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Ms. Bridget Little Rorem
Appleseed Coordinator
117 N. Linden Street
Essex, lllinois 60935

Commonwealth Edison Company
Site Vice President - Braidwood
RR 1, Box 84

Bracemille, IL 60407

Commonwealth Edison Company
Site Vice President - Dresden
6500 N. Dresden Road

Morris, lllinois 60450-9765

Commonwealth Edison Company
Dresden Station Manager

2605 N. 21st Road

Marseilles, lllinois 61341-9756

U.S. Nuclear Regulatory Commission
Dresden Resident inspectors Office
6500 N. Dresden Road

Morris, lllinois 60450-9766

William D. Leach

Manager - Nuclear
MidAmerican Energy Company
907 Walnut Street

P.O. Box 657

Des Moines, lowa 50303

Vice President - Law and

MidAmerican Energy Company
Regulatory Affairs

One River Center Place

106 E. Second Street

P.O. Box 4350

Davenport, lowa 52808

Chairman
Rock Island County Board
of Supervisors
1504 3rd Avenue
Rock Island County Office Bldg.
Rock Island, lllinois 61201

Commonwealth Edison Company .

Chairman

Grundy County Board
Administration Building
1320 Union Street
Morris, lilinois 60450

Commonwealth Edison Company
Quad Cities Station Manager
22710 206th Avenue N.

Cordova, lllinois 61242-9740

Commonwealth Edison Company
Site Vice President - Quad Cities
22710 206th Avenue N.

Cordova, lllinois 61242-9740

U.S. Nuclear Regulatory Commission
Quad Cities Resident Inspectors Office
22712 206th Avenue N.

Cordova, lllinois 61242

Phillip P. Steptoe, Esquire
Sidley and Austin

One First National Plaza
Chicago, lllinois 60603

Assistant Attorney General
100 W. Randolph Street, Suite 12
Chicago, lllinois 60601

U.S. Nuclear Regulatory Commission
LaSalle Resident Inspectors Office
2605 N. 21st Road

Marseilles, lllinois 61341-9756

Chairman

LaSalle County Board of Supervisors
LaSalle County Courthouse

Ottawa, lllinois 61350

Chairman

llinois Commerce Commission
Leland Building

6§27 E. Capitol Avenue
Springfield, lllinois 62706
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Commonwealth Edison Company
LaSalle Station Manager

2601 N. 21st Road

Marseilles, lllinois 61341-9757

Commonwealth Edison Company
Site Vice President - LaSalle
2601 N. 21st Road

Marseilles, lllinois 61341-9757

Robert Cushing

Chief, Public Utilities Division
lllinois Attorney General's Office
100 W. Randolph Street
Chicago, lllinois 60601

Dr. Cecil Lue-Hing
Director of Research and Development
Metropolitan Sanitary District
of Greater Chicago
100 E. Ene Street
Chicago, lllinois 60611

Mr. David Helwig

Senior Vice President
Commonwealth Edison Company
Executive Towers West Il

1400 Opus Place, Suite 900
Downers Grove, IL 60515

Mr. Gene H. Stanley

PWR'’s Vice President
Commonwealth Edison Company
Executive Towers West lli

1400 Opus Place, Suite 900
Downers Grove, IL. 60515

Mr. Steve Perry

BWR’s Vice President
Commonwealth Edison Company
Executive Towers West |ll

1400 Opus Place, Suite 900
Downers Grove, IL 60515

Commonwealth Edison Company .

Mr. Dennis L. Farrar

Regulatory Services Manager
Commonwealth Edison Company
Executive Towers West lil

1400 Opus Place, Suite 500
Downers Grove, IL 60515

Ms. Irene Johnson, Licensing Director
Nuclear Regulatory Services
Commonwealth Edison Company
Executive Towers West lll

1400 Opus Place, Suite 500

Downers Grove, IL 60515

Commonwealth Edison Company
Reg. Assurance Supervisor - Byron
4450 N. German Church Road
Byron, lllinois 61010-9794

Commonwealth Edison Company

Reg. Assurance Supervisor - Braidwood
RR 1, Box 84

Braceville, lllinois 60407

Commonwealth Edison Company
Reg. Assurance Supervisor - Dresden
2605 N. 21st Road

Marseilles, lllinois 61341-9765

Commonwealth Edison Company

Reg. Assurance Supervisor - Quad Cities
22710 206th Avenue N.

Cordova, lllinois 61242-9740

Commonwealth Edison Company
Reg. Assurance Supervisor - LaSalle
2601 N. 21st Road

Marseilles, lllinois 61341-9757

Mr. Michael J. Wallace

Senior Vice President
Commonwealth Edison Company
Executive Towers West ill

1400 Opus Place, Suite 900
Downers Grove, IL 60515




Commonwealth Edison Company
Reg. Assurance Supervisor - LaSalle
2601 N. 21st Road

Marseilles, lllinois 61341-9757

Mr. Michael J. Wallace

Senior Vice President
Commonwealth Edison Company
Executive Towers West il

1400 Opus Place, Suite 900
Downers Grove, IL 60515

Commonwealith Edison Company
Zion Station Manager

101 Shiloh Blvd.

Zion, lllinois 60099-2797

Mayor of Zion
Zion, lllinois 60099

Commonwealth Edison Company
Site Vice President - Zion

101 Shiloh Bivd.

Zion, lllinois 60099-2797

U.S. Nuclear Regulatory Commission
Zion Resident Inspectors Office

105 Shiloh Blvd.

Zion, lllinois 60099

Commonwealth Edison Company
Reg. Assurance Supervisor - Zion
101 Shiloh Bivd.

Zion, lllinois 60099-2797

Michael D. Kohn, Esq.

National Whistleblower

Legal Defense and Education Fund
P.O Box 3768

Washington, DC 20007

Commonwealth Edison Company




UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

In the Matter of

ComEd
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Pursuant to 10 CF.R. § 2.206, Tbe National Whistleblower Center and Randy Robarge
(bereinafier “Petiioners™) file this petition 1o seek immediate corrective action and imposition of
civil penalties for 1) ComEd'’s interference with the willingness of employees to file “Problem
Identificarion Forms™ or “PIFs™ for fear that the employee could lowfully be retaliated against by
ComEd for doing such; and 2) the intentiopal prohibition of an employee from being able to
direcly communicate information to the U.S. Nuclear Regulatory Commission “NRC").

ALLEGATIONX

Petitioners summarize the first allegation as follows:

ComEd’s Assertion in n Perding Nuclear Whistleblower Case That the Filing

of a “PLF” Does Not Equate to Engaging in “Protected Activity™ Fosters an

Armosphere of Intimidation and Chills the Reportiug of Safety Concerns in

Violation of 10 C.F.R. §50.7.

BASTS FOR THE ALLEGATION

On March 4, 1998, ComEd’s President and Chief nuclear officer, Oliver D. Kingsley, Jr.,
issued a memorandum 10 nuclear employers and comtractors claiming that “ComEd is committed
to a safety-conscious wm-k cnvironment in which nuclear workers are encouraged to idendfy
safety issues™ and that “[s]everal avenues exist within ComEd to report safety issues™ and that
the “use of Problem Identification Forms (PIFs)” is *the most appropriate method of reporting 2
safety issuc.” Mr. Kingsley then gtates “‘Acts of discrimination by a licensee, contractor or
subcontractor taken against a worker for bringing safety issues to the attention of Liceasee
management or the NRC are against the law.” We attach a copy of Mr. Kingsley's memorandumn
Bereto as Exhibit *1” (ComEd Nuclear Division Integrated Reporting Program, NSWP-A-15,
adopts the PIF reporting mechanism ns the core method of reporting safety-related concems for
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the Braidwood, Byron, Dresden, LaSalic County, Quad Cities, and Zion plants). The memo
gppears 1o state that the filing of o PIF copstitutes core protected activity for which
discrimination against an employee for filing a PIF will not be tolerated .} ComEd does not
practice that which it preaches.

Mr. Robarge, 8 former employee st ane of ComEd's plasts, filed a complaint under
Section 211 claiming that he was discriminated against and subjected 1o o sotaliatory discharge
for filing PIFs. This marter is known 25 Rn!mgu,ﬁnmmonmahh.fdmnﬁmm 98-ERA-
2. Two attorneys for Commonwealth Edison Campany's legal department, Glenn D. Newmas,
Esq., and Robert E. Helfrich, Esq., filed notices of appearance in this mater (gee Exhibit 2 ) as
did two outside attorneys, Richard F. O’Malley, Jr., and David A. Goldberg (see Exhibit 3). On
November 26, 1997, pursuant to Department of Labor discovery rules, Mr. Robarge Sled
requests for admission, seeking to establish that the filing of a PIF consttutes “protected
activity.”

Specifically, Admission Request No. 3 states:

The Complainant engaged in protected activity under Section 211 when he filed
*PIFs” with the Respondent.

ComEd responded as follows:
Respondent objects to this Request as being overly broad, vague and ambiguous

in referring generally to “PIFs™ and for calling for 8 lega! conclusion and,
therefore, this Request is denied.

A copy of Respondent’s Response is atached hereto as Exhibit 4.

! The filing of internal u&ty repons constirutes core ﬁé—ot‘ected dctivity under Section
211 of the Pnergy Reorganizing Act 42 U.S.C. § 5851 (1993). The £ling of a PIF therefore must
constitute core protected activity.

3



This cavalier antitude and recalcitrance to admit that the filing of PIFs is protected activity
will directly impact on the safe operation of all of ComEd's muclear plants. Aftached  this
petition as Exhibit § is s redacted affidavit submitted by a current ComEd employee. This
affidavit states thar ComEd gupervisors are angeved by the Sling of PIFs and that ComEd's
denial that the filing of a PIF constitutes protected activity chills the willingness of employees 1o
file PIFs.?

ARGUMENT

PIFs zre absolutely essential to ComEd’s safe operation of its nuclear plants. ComEd
Nuclear Division Inicgrated Reporting Program, NSWP-A-15, Revision 1, p. 28, stresses the
need for filing PIFs: “If question arises as 10 whether a PIF should be initiated, initiate the PIF.
Data obtained from several seemingly unrelated and insignificant events may indicate areas
neecding improvement or adverse trends.” Without the system of filing PIFs, safety concemns may
go undocumented, unreported and, most importantly, unresolved. Such inaction places an undue
risk on the health and safety of employees and the general public.

ComEd'’s public admission that the filing of a PIF is not absolutely and unquestionably
core protected activity: 1) reinforces the current abhorrent behavior, as idemtified in paragraph 3

of the attached affidavit that supervigors currently vent anger towards employees for filing PIFs;

and 2) demonstrates to the entire workforce that the memorandum sent out by Mr Kingsley and
similar actions on the part of ComEd are meaningless and that the real sentiment of ComEd

management is consistent with the anger shown by supervisors for the £ling of PIFs. The

2 The identity of the affian: can be released to NRC by entering into the execution
confidentiality agreement with the employee. The basis for seeking confidentiality is set forth in
paragraph 6 of the affidavit,
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Commission’s May 14, 1996 policy statement entitled: “Freedom for Employces in the Nuclear
Industry to Raise Concerns Without Fear of Retaliation,” provides that there is an “expectation
that licensees and other exployers subject to NRC authority will establish and maintain safety-
conscious euvironments in which employees focl free to raise safety concerns, both to their
managerpent and 1o the NRC, without fear of retaliation.” ComEd’s public denial that the
filing of a PIF 1s protected activity runs counter to the Commission’s Policy Statement.
REQUESTED RELIEF
Given the extreme safety significance associated with the unhampered filing of PIFs, the
Licensee knew or should have known that the assertion in the midst of a Section 211 proceeding
tha filing a PIF is not protected activity would further chill employees from the fling of PIFs.
As such, ComEd’s actions copstitute a callous disregard tow'ards the maintenance of a safety-
canscious environment where employees are free to raise safety concerns without the fear of
retaliation.
WHEREFORE, Petitioners respectfully requests that the Nuclear Regulatory Commission
implemnent the following relief:
1) Immediate issuance of a show cause order requiring ComEd to explain why the
filing of a PIF does not constitute core protected activiry under Sectios 211 of the
Energy Reorganization Act, 42 U.S.C. § 5851 {1993);
2) The issuante of a Level I violstion and appropriate civil penalty for taking action
that ComEd knew or should have known would chill employees from fling PIFs

(a Level | violation is eppropriate given the recent imposition of a Level I
violation for a violation 10 C.F.R. §50.7 issued on November 28, 1995, gec EA

95-235);

3) Require Licensee to post a public apology for claiming that the filing of a PIF does
not constitute protected ecuvity.
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ALLEGATIONIT
The second allegation is summarized as follows:
ComF.d Intentionally Imposed Restrictive Confidentiality Aimed at

Prohibiting Employees from Providing Information to the NRC in Violation
of10 C.F.R. §50.7.

BASIS FOR THE ALLEGATION

During the course of discovery undertakea on behalf of Randy Robarge in the Section
211 procecding known ns Robarge v. Commonweslth Edison, Case No. 98-ERA-2, Mr.
Robarge’s counsel agreed to a blanket confidentiality provision to expedite discovery. Counsc!
to ComEd and Mr. Robarge were to reduce the confidentiality agreement to writing. Because
Mz. Robarge had uncovered information he wished o provide to NRC, his counsel specifically
sought 10 gain ComEd’s consent that Mr. Robarge could directly communicate information to
NRC.

On March 12, 1998, Mr. Robarge’s counsel submitted a letter to ComEd’s counse] noting

that Mr. Robarge objected to the wording of Section 3 (g) “becanse it interfered with Mr.




Robarge’s right to directly communicate with the Nuclear Regulatory Commission™  See

March 12, 1998 Letter from Michae! Kohn to David Goldberg (copy enclosed as Exhibit 6)

3 Section 3 reads as follows:
All information designated as copfidential shal] not be disclosed to any person

other than:

Counsel for the parties to this action including necessary secretarial,
support and clerical personnel assisting such counsel;

The individual parties and their employee or former employee witnesses or
witnesses employed or formerly employed by Commonwealth Fdison o1
any subsidiary thereof;

Qualified persons transcribing or recording testimony involving such
information or documents and necessary stenographic and clerical
personnel thereof;

Technical experts and their staff who are employed for the purpose of this
btigation;

The presiding Administrative Law Judge (“ALT"), his assistants and such
other personnel as may be authorized by him,;

Orther persons by writien cansent of the person or party which fumished
the confidential information;

Governmental law enforcement agencies and other governmenta! bodies
pursuant to valid subpoena, provided that:

(@) the subpoenaed party give counse] for the designating party
written notice of such subpoena within five (§) days afler service
of the subpoena but not less that five (5) business days prior to the
production of the documents in response thereto and shall, if so
directed by the designating party, object to such subpoena on 8
tirnely basis 50 as 1o preserve the designating party’s rights; and

(ii) st ar defore the time of production the subpoenaed party shall

proceed in good faith to seak to obiain confidentia] treatrent of

such “Confidential” subpoenacd documents from the relevaat
governmental law enforcement agency or body to the fullest extent
gvailable under law.
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To cure this problem Mr. Robarge’s counsel requested the inclusion of an additional
: paragraph under subsection (g) that would read as follows:

Nothing in this agreement shall constitute a prohibition on either party to
communijcate directly with the U.S. Nuclear Regulatory Commission any
information or documentation thst is degignated as “confidennal” by either party
except that the party secking to provide that material to the NRC sball clearly
designate the documents as ‘confidential’ and request that the documents be
treated as confidential to the fullest extent reasonable under the circumstance.

1d,atp. 1.
On March 18, 1998, counsel 10 Me. Robarge again wrote to ComEd’s counsel noting that:
-..the only outstanding dispute concerns complainant’s insistence 1o the inclusion
of subpart (iif) to Section 3(g). We are greatly disturbed by Respondent’s sefusal
to incorporate this change into the agreement. In any event, [ am herewith
including a proposed addendum to the agreement that would incorporate the
Janguage Complainant wants included, i.e., Section 3(g)(iii). We have executed
this proposed addendum in the hopes that you will agree to these terms.
Copies of the March 18, 1998 letter and addeadum are anached hereto as Exhibit 7.4
Evidence of ComEd’s specific intent to prohibit direct communication of information to
the NRC is contained ip the follow-up letter issued by ComEd’s counse] on March 19, 1998,

Therein it states:

* The addendum to 3(g) reads as follows:

(1ii) nothing in this stipulation and order shall constitute a prohibition on either
party to communicate directly or indirectly with the U.S. Nuclear Regulatory
Commission (“"NRC") any infarmation or documentation that is designated
“Confidential” by either party except that the party seeking to provide that
material to the NRC ghall clexrly designate the documnent as “Coafidential” and
request that the document be treated as such by NRC to the fullest extent possidle

under the circumstances.




As I explicitly noted just three days ago in my letter to you, the language in your
prder (or np addendom to such order). On the merits, this section poes
DOSS 101 RV IE LU ¢ BAIY OFQ ' 1%

. y againat ¢k an fid

(Erophasis added)(copy attached as Exhibit 8) .
It should be poted that Mr. David Goldba.'g, the authar of the letters, confirmed to

Michas] Kohn that he discussed the prohibition of allowing M. Robarge to directly

communicate with the NRC with the “client.” Prior to that ComEd’s counsel acknowledged to

LS

Stephen Kobn that the confidentiality terms represented the standard gag provisions ComEd
requires in all such matters.
ARGUMENT

Interfering with an employee’s right to directly communicate with NRC is repulsive to 10
CFR. §50.7(f).) Most troubling is that the March 19, 1998 letter from ComEd’s counsel
demonstrates that the prohibition on communication with NRC was intentional rather than
inzdvertent. A pattern and practice of keeping information from the NRC is demonstrated by a
statement made by ComEd's counsel to Stephen Kohn that identical the restrictive

confidentiality language is routincly incorporated in agreements entered into by ComEd.

REQUESTED RELIFF

$ The term “employee” under Section 211 of the Energy Reorganization Act, 42 US.C.
§5851, is specifically meant to including former employees. Sce, e.g., Hill et al v TVA, Case
No. 87-ERA-23/24, D&O f R=mand by SOL, at p. 10 (May 24, 1989). As such, interfering with
Ms. Robarge's right to communicate diroctly with NRC is no more permutted that prohibiting a
current employee's right to communicate with NRC. Indeed, it is not uncommon for formex
employees to be more willing to provide information to NRC as they are no longer fearful of
losing their job. ‘

9




The wilful intent to interfere with an employec’s right to directly communicate
information to the NRC is a prohibited practice under 10 CF.R. §50.7(f). To correct this
prohibited practice, NRC should take the following action:

1)

2)

3)

4)

Issue 2 show eause order to ComEd requiring it to explain under oath why the
Tmposition of restrictive confidentiality clauses prohibiting employees from
directly commuricating information to NRC should not be prohibited,;

Imposition of a Level I violation and appropriate civil penalty agsinst ComEd for
the intentional violation of 10 CF.R. §50.%(D);

Require ComEd to transmit o all individuals under similar restrictive
confidentiality terms notice that they are now free to communicate information to
NRC;

Require Licensee to release to the NRC copies of all restrictive confidentiality

ents entered imo by ComEd and any subcontractors employed by ComEd
since March 21, 1990 (the date of the Federal Register notice of 10 C.FR.
§50.7(f) was published).

Respectfully submitted:
m \._/\

Michael D. Xohn, Esq.

Stephen M. Kohn, Esg.

NATIONAL WHISTLEBLOWER

LEGAL DEFENSE AND EDUCATION FUND
P.O. Box 3768

Washington, D.C. 20007

www,. whistleblowers.org

(202)342-2177 Fax (202)342-6984

On Bricf: Melanie Olsan

Dated: March 25, 1998
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Dato- March 4, 1998
To: AN NGG ComEd Employees and Contractors
=rom: Ouxver D. Kingsley, Jr.

Subsect: ComEv's Safety-Conscious Work Environment

ComEd Is committed to o safety-conscious work environment in which nudloar workers arg
encouroged to identify safety tsgues [ expect and encourage a positivo attitude toward
sofely. [tis your odligaton and guty as nuclear workers to idenlify any issue thal may

sate gnd rell ions. This roQuites a ssfaty ethic ot all kevols that reflacts tig
antude and parsonal rasponsiblitty for idontifying safoty issues. We must know the izeudp
wa face in order to resolve thom,

Tho Nuciear Regutatory Commission (NRC) encourages nucieer workors to idantfy safety
izgues to their omployer becouce icenpees have primary responsisiity for gnguning safe
puciaar pperations. The NRC believes that #s licenseet are in the best pesition to deal
promptly and effectivoly with sofety issues. Safety issues, when rased. will be promptly
reviewed, given proper priorily based upon salety significance, and resolved appropriately.
Wa also will provide tmely feegback 10 the orignator of an issue ang to other empioyees.

Spverd) avenuss exist within ComEd to report safely issuces. The uso of Probiam
identification Forms {PIFs), generally the moot appropriate method of reporting a sofoty
fasuve, is strongly ancourpged. Using tha NGG Cormrective Agtion Program in this way
onpures appreprgte assessment, gocumentstion, and trending ot 1ssulg. Tha NGG
Employece Concerns Program provides an akemative avenue for reporting issues that
cannot ba resolved through line gupervision or when confidentiality is desired. Nucleor
vrorkers may alse reise issues diroctly with the NRC at ony ime, bt the NRC axpacts that
workers normally wit hava idomified (ha issues to thoir empioyers eithor baforo or Ct the

scme timg they contact the NRC.,

Wo mus! 8!l communieate opanly and accurately up and down the management chain in
ordof 10 maintain b safety-Conscious work environment 1 oncourage employecs and
contracior parsonnel to oddress safety issuas to line supervision, up to and including Vico
Presigents. or abovo, o8 appropriate. Supervisors ore responsible for kstening carafulty.
cvatusting objectivoly, and acting promptly to address aafety Bsues brought to their

cftontion,

Acts of discrimination by o kiconsge, contracior or subcontractor taken cgainst a worker for
bringing sofely issuas to the asttention of licensee mansgemont or the NRC are 2gainst the
low, ComEs wik not rolerate intimidotion, harssoment. discrimmation, or rekaliiation of any
King 8g3iNSt 8 nuckear worker for reparting a safety icoue. To sucsasshlly improve on our
nucdiear parformance, we must continue {o identify, evatuste, end correct all gofoly ic3uas
in 0 Gmely mannor. Thenk you for your cooperatioh in fulfilling this importart requirement

of your job.

& Vsieon Cotipoay Bibl /




UNITED STATES DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATTVE LAW JUDGES

In the Mater of )
RANDY D. ROBARGE, ;
Complainant ; Case No. 98-ERA-2
. )
COMMONWEALTH EDISON COMPANY, ))
Respondent g
NOTICE OF APPEARANCE

Pursuant 10 25 C.F.R. § 18.34(b), Rules of Practice and Procedure for
Admunistrative Hearings Before the Office of Administrative Law Judges, sttomeys Glenn D.
Newman and Roben E. Helfrich hereby notice their appearances in the above-captioned marner on

dehalf of Respondent, Commonwealth Edison Company.
Respectfully submined,

Gienn D. Newman

[ER L

Robert E. Helfrigh

Commonwealth Edison Company

Legal Department
125 South Clark Street, Sufte 1500

Chicago, Illinois 60690-0767

Dbk 2.




CERTINICATE. OF SERVICE

-

Toe undersigned oztorney hereby certifies that he caused 2 true and correct copy
of the anracted NOTICE OF APPEARANCE 1o be served on the following party by U.S.
Mail, first class postage pre-paid, and by U.S. First Class Mail, on this &th day of November
1997:

Stephen M. Kohn
Kohn, Xohn & Colapinto, P.C.
3233 P Street, N.W,
Washingron, D.C. 20007-2756

vid K Goldberg




UNITED STATES DFPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of )
RANDY D. ROBARGE, ;
Comphainant ; Case No. 98-ERA-2
. )
COMMONWEALTH EDISON COMPANY, ;
Respondent ;
NOTICE OF APPEARANCE

Pursuant 10 29 C.F.R. § 18.34(b), Rules of Practice and Procedure for
Admx'nismziﬁ Hearnings Before the Office of Administrative Law Judges, arorneys Richard F.
OMalley, Jr. and David A. Goldberg hereby notice their appearance in the above-captioned

matter on behalf of Respondent, Commonwealth Edison Company.

Respectfully submitied,

David A Goldberg

SIDLEY & AUSTIN
One First Nationa] Plaza
Chicago, Lllinois 60603
(312) 853-7000 (1el.)
(312) 853-7036 (fax)




BEFORE THE UNITED STATF® DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

RANDY D. ROBARGE,
Complainant,

V. Case No. 98-ERA-2

COMMONWEALTH EDISON.
Respondent.

" N ad Nl N o Nt o P P

RESPONDENT'S RESPONSE AND OBJECTIONS TO
O COMPLAINANT'S REQUEST FOR PRODUCTION OF DOCUMENTS

AND REQUEST FOR ADMISSIONS

Respondenr, Commonwealth Edison Company., by and through counsel. hereby

responds and objects 1o Complainant's Request for Production of Documents, Admissions and

Interrogatory Questions to Respondem (“Complainant’s Request”™)

GENERAL OBJECTIONS TO DOCUMENT REQUESTS
1. Some or all of the document requests are vague, ambiguous, ill-defined, and
O largely duplicative of the material réducs:cd in Complainint's prior requests.

2. ‘The document requests gre unduly burdensome for Respondent in light of the
relevan: facts and issues in this action, and they represent an improper attempt to harass and
disrupt Respondent's business operations.

3. Some or all of the document requests seck production of materials which are not
relevant to this case, and nor likely to lead to relevant evidence. In panicular, but without




3. The Complainant engaged in protecied activity under Section 211 when he filed
“PIFs” with the Respondent:

Responst:  Respondent objects to this Request as being overly broad, vague and ambiguous in
referting generally to “PLFs" and for calling for a legal conclusion and, therefore, this Request is

denied.

4. The Complainant engaged in protected activity when he raised issues conceming
the conduct of Toni Myers:

Response:  Respondent objects 10 this Request as being overly broad, vague and ambiguous in

referring generally to “raised issues™ and for calling for a lega! conclusion and. therefore, this

Request is denied

s The official who made the decision 10 terminate Mr Robarge knew of the
protected activity engaged in by the Complainant-

Betponse:  Respondent objects to this Request in that it is vague and ambiguous by suggesting
that a single "official” was involved in the decision to terminate Mr. Robzrge, and to the extent it

calls for a legal conclusion. Therefore, this Request is denied.

6. Other supervisors employod in the HP Department made remarks which were
crude, rude, lured, vulgar and/or foul and did not obtain any discipline:

Response:  Respondent objects to this Request on the basis that it is inherently vague and
ambiguous and, therefore, this Request is denied.

14



,j‘;w - Respopse:  Respondent objects to this Request &3 being vague and ambiguous, in addition to
{ being irrelevant to the extent it calls for information “prior to April 1996" given that Complainant

was termingted on December 9, 1996, Therefore, this Request is denied.

Respectfully submitted,
COMMONWEALTH EDISON COMPANY

Richard F. O'Malley, Jr.
O David A Goldberg
SIDLEY & AUSTIN
One First National Piara
Chicago, Illinois 60603

“OO\MA PCOUCS CHICAGOY 5199792 Peivuary 3. 1998 [9:195)
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Undex the pains and penalties of perjury, 1,(:4

AFFIDAVIT

affirm that the following information is true and correct:

o

A

1 axn cwrently an employee of Commonwealth Edison at Plant Zion,
and [ have been eoployed by Commonwealth Edison for eight (8)

years.

Filing 2 Problem Identification Form (PIF) is very important 10 public
health and safety.

It is well known at Commonweahh Edison that other emplovees aud
supervisors may get augy at an employee for filing a PIF

I bave seen the official legal posinon of Commonwealth Edison
regarding whether filing PIF's consunites protected activity, and 1 was
wery npset by what 1 have read

This type of statement by Cowumonwealth Edison confirmas the chilling
effect that it has on e and whethe:r J will file PIFs i the fanree

believe that this statement would clearly have a chillmg effect on other
emplaoyees as they cuntipue to Jean of Commonwealth Edison”s

position.

T am very concerned that filing this affidavit may result in retaliatory
actions taken agaiust we, and thus [ vequest complete confidentiality

from the Nuclear Regulatory Commission.

THE AFFIANT SAYLETH FURTHER NOT.

2360

Date




KOHN, KOHN & CGLAPINTO, P.C.

3233 P Sweet, N.W.
Washington, D.C. 20007-2756
Tel: (202) 342-6980
Fax: (202) 3426984

March 12, 1998
Via Fax No. 312-853.7036

Dawvid Goldberg

Sidley & Austin

One First Nationa) Plaza
Chicago, Il. 60603

Re: Robarge v. Commonwealth Edision, 98-ERA-2

Dear David:

I can only hope that the proposal set out in this letter can constitute a final
ggreement on the wording of a stipulated confidentiality agreement. Earlier today we
bnefly spoke about complainant’s objected to the inclusion of Section (g) in the stipulated
protective order. During our discussions I advised you that we object to the inclusion of
Section (g) because it interfered with complainant’s ability to directly communicate with
Qic Nuclear Regulatory Commission (“NRC"). Your response to this concern was that the
under the remainder of the agreement the complainant need only alert respondent as to
which documents complainant would like to submit to NRC and that if we are unable to
reach an agreement on this matter that we would then be required to obtain as erder from
the Department of Labor to secure the release of the documents. Since our last
conversation | reviewed your original draft as well as the proposed draft Stephen
forwarded 0 you on March 10, 1998. As it turns out, the mere deletion of section (g) did
not cure the problem complainant sought to cure (i.e., an unhindered right to share
documents directly with NRC without having to wait for a subpoena and exhaust the
procedures stated in the agreement.). In fact, we can agree 10 the introduction of Section
(g) simply by your agreeing to add a new subpart (iii) thereto, which would state as
follows:

Nothing in this agreement shall constitute a prohibition on either party 10
communicate directly with the U.S. Nuclear Regulatory Commission any
information or documentation that is designated as “confidential™ by either pasty
except that the party seeking to provide that materia) to the NRC shali clearly
designate the document as “confidential” and request that the document be treated
as confidential to the fullest extent reasonable under the circumstance.




Complainant also now seeks to include a new paragraph 12 as follows:

Nothing in this agreement shall constitute a waiver by any party thereto to seek a
modification of the tenms of this stipulated protective order with the presiding
sdministrative law judge.

Finally, we agree to sign the agreement as counsel for Mr. Robarge &nd to modify

paragraphs 7 and 8 as you requested. I am enclosing herewith a copy of “Exhibit A
(which should have been include in our March 10th wansmission but may have been

inadvertently omitted).

Complainant would like to wrap this matter up todsy. I am prepared to fax o signed
agreement incorporating the above-identified changes today.

Very truly yours,

O My

Michael D. Kohn

rmealeday st L i b e
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KOHN, KOHN & COL.APINTO, P.C.
3233 P Street, N.W.
Washingwon, D.C. 20007-2756

Tel: (202) 3426580
Fax: (202) 342-6984

March 18, 1998

YiaFaxNo 312-893-7036
David Goldberg

Sidley & Austin

One First Nationa! Plaza
Chicago, I1. 60603

Re: Robargev. Commonwealh Edision. 98-ERA-2

Dear David:

Please find enclosed an executed Stipulation and Order Governing Confidentiality of
Documents and Information that incorporates all of your demands. As you are aware, the only
outstanding dispute concemns complainant's insistence to the inclusion of subpart (iii) to Section
3(g). We are greatly disturbed by Respondent’s refusal w incorporate this change into the
agreement. In any event, I am herewith including a proposed addendum to the agreement that
would incorporsate the language Complainant wants included, i.e., Section 3(g)(iii). We have
executed this proposed addendurm in the bopes that you will agree (o these terms. You are
directed to execute and fax to me a copy of the agreement after you execute it. ] anticipate that
you will file an executed agreement with the Court today (and serve a copy on me as well).

As we have executed an agreement deleting the terms 10 which respondent was unwilling
to incorporate, you are directed to immediately transmit all documents responsive 10
complainant’s outstanding discovery requests. I anticipate that these documents will be thipped
today I contioue to be mystified by respondent’s continued refusa! to produce docwnents you
claim to constitute confidential matenal when these documents were protected from disclosure
under the agreement set forth in the November 25, 1997 on-the-record agreement entered into
between Stephen Koho and Richard O'Malley, Jr. (Szz Strodl deposition at pages 49-52). Your
continued refusal to produce documents has hampered and continues to hamper complainant's

trial preparations
Very truly yours,

o —""

Michael D. Kohn

Exhidi '7




UNITED BTAT:ZS OF AMERICA

DEPARTMENT OF LABOR
OFPICE OF ADMINISTRATIVE LAW JUDGES

RANDY ROBARGE,
Complainant,

98-ERA-2

v.

COMMONWEALTH EDISON,

Respondent.

N N P Sl P NP l b St o

On March __, 1998 the partico cntered a Stipulation pertaining to

the confidentiality of documents and information produced during

discovery. The parties hereby agree to the inclusion of an additicnal

subpart at the conclusion of section 3(g) (ii) which shall henchforth
be designated as gection 3(g) (iii), and which shall states as follows:

(i11) nothing in this stipulation and order shall constitute
a prohidbition on either party to communicate diractly or
indirectly with the U.S. Nuclear Regulatory Commission
(*NRC”) any information or documentation that ig degignated
*Confidential” by eithar party except that the party seeking
to provide thar material to the NRC shall clearly designate
the document as *Confidential” and request that the document
be treated os such by NRC to the fullest extent possible

under the circumstances.

(Signatures appear on f£ollowing page]




Ay
Attoxrney f£or Complainant:

Stephen M. Kohn

Michael D. Kohn

KOHN, KORN & COLAPINTO, P.C.
3230 P Street, N.W, -
®ashington, D.C, 20007-2756
(202) 242-6S80

SO ORDERED:

Hon. Thomas F. Phalen, Jr.
Administrative law Judge

518/po addendum

Attorney for Respondent

Richard F. O'Malley, Jr.
David A. Goldberg
SIDLEY & AUSTIN

One FPirst National Plaza
Chicago, IL €06023
(312) 853-7000

Dated
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March 19, 1938

Via Eacsimile
Miched U Kohn

Koha, Kohn & Colapints

1233 P Siket, N W
Washington, D.C. 20007.2756

Re.  Robargev Commonecath Editon Compapy (98 ERA2)
Dewr Michac)

The form of excuuted corfidentiality order that you torwarded 10 me yesterday
continues (o have errors and athet problems that 1 have conveyed 10 you since we began talking
on the suhject recently. | om assuming that, given your revised order, you have chosen not to
take inc up on my Sugpeslion to go hauk 10 ComEd's nriginal order from January (which is
puxcing piven tht vou have now hasically incurporared all of the sccrions from (he ComF.d
document that you once reported 1o be prohlematic). Nonetheless, I would recommend that ynil
we ether dixcuns thest matters pa sonsily, ar you cirvulstc a draft for my review and comment,
you refrain in the fldwie from sending me 8o cxecuted document that you preparcd with a
"dircction” to sign and filc it

Rere is a Lst of itemx that ] huve found tor oorrection or modification:

- § 3(eX() reads “the subpoenaed party shall prodice tn good faith .." This
should read "prexced o good faith,..”

- 9 7 improperly reads “the panty requecring confidentiality shall have twonty
days following termination ol such negotiations in which to meke a
morion * It shuuld read the pany oMjecing (o the confidentiably has ™o
mske ary etion

- -As § explicitly noted just three days ago in my letier 1o you, ths Jenguage in
your Addendum is not something Combd will stipulsictoina
colidentiality arder (u 3o addendum to such order). Oo the ments, Uus




Cuicaco

Sintey W& AUsTIn

Michad D, Kohn
March 19, 199%
Page2

sectioa goes diroctly apsiast the purpose for having the conldeatiality
ofder ip tde first place. Funher, there is alraady a provision i the order
(once it is mated properly in § 7) that pivos both parties the ability 10 ovoud
& confidentiality designadon if they so desire,

AS we have since the beginamg of this yoar, we romain ready 1o submit o workable
&nd suitable conbidenliahly order Sor Judge Phalen to emer. Notbing should be cavaing you tn he,
as your lester puts i, “mynified” by ComEd's comnitmen to ensuring thst an appropriate
gipulation it finalized before further document production takes place — indeed the dopusition
ranscript pages you ente ot the eJoce of your lecter expressly provide that your hrother and
Richard OMalky agreed ot the Serodt deposition hack in November to evennully replace Stove's
oral represcniaiions with # formal caurt arder [ trust you will tnake the necessary corrections to
the docurnent, ant il'you e uaable 10 drop your prupused NRC lsnguage, plkase let me know a3

soon as possible,

Finally, plzase find snisched hereto 8 Notice of Continued Deposition far yaur
chieni, Mr Robarge

Very uuly yours,

eaclosure _ e
cc: Richard T, OMally, Jr, )

STRAR IR0 £OFS R Mo 19, £593 (S0l
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FROM: COMED REG.

-

SERVICES .. ...
1400 Opus Place

Downers Grove, 1L 605155701

June 19, 1998

U.S. Nuclear Regulatory Commission
Attn:  Document Control Desk
Washington, D.C. 20555-0001

Subject:

Response to Request for Information Related to Petition
Filed Pursuant to 10CFR2.206

Braidwood Nuclear Power Station, Units 1 and 2
Facility Operating License Nos. NPF-72 and NPF-77

NRC Daocket Nos. 50-456 and 50-457

Byron Nuclear Power Station, Units 1 and 2
Facility Operating License Nos. NPF-37 and NPF-66

NRC Docket Nos. 50-454 and 50-455

Dresden Nuclear Power Station, Units 2 and 3
Facility Operating License Nos. DPR-19 and DPR-25
NRC Docket Nos. 50-237 and 50-249

LaSalle County Nuclear Power Station, Units | and 2
Facilitv Operating License Nos. NPF-11 and NPF-18

" NRC Docket Nos. 50-373 and 50-374

Quad Cities Nuclear Power Station, Units 1 and 2
Facility Operaung Licensc Nos. DPR-29 and DPR-30

NRC Docket Nos. 50-254 and 50-265

Zion Nuclear Power Station, Units 1 and 2
Faaility Operating License Nos. DPR-39 and DPR~40

NRC Docket Nos. §0-295 and 50-304

References:

)] Mr. George F. Dick, Jr. (NRC) Lerter to Mr. Oliver D. Kingsley, Jr.
(ComEd), dated May 20, 1998

2) Mr. Samuel I, Collins (NRC) Lener to Mr. Michael D. Kohn (The
Nationa] Whistleblower Legal Defense and Educational Fund), dated

April 29, 1998

FAX NO.: 6306636517 PE6E=2ZB=YY 199w
see Sensssepreand

r
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FROM: COMED REG. SERVICES FRX NU.3 ©bovbDoBIMr

This letter provides the Commonwealth Edison (ComEd) Company response to the request for
information related 1o a petition dated March 25, 1998, filed by Michael D. and Steven M.
Kohn, arormneys for The National Whistleblower Legal Defense Fund and Mr. Randy Robarge,
requesting NRC action pursuant 1o 10 CFR 2.206. ComEd’s response to the Petition was
requested by the NRC in Reference (1). We received a copy of the NRC letter on May 20,
1598, and as requested, we are providing our response within 30 days of receipt of the May
20, 1998 NRC letter.

We consider that the Petition is wholly without merit and fails 1o meet the legal standard
applicable to 10 CFR 2.206. Further, the Petition is a misrepresentation of facts pertaining to
a proceeding pending before the U. S. Department of Labor, Case No. 98-ERA-2, concerning
Section 211 of the Energy Reorganization Act. The Petition is based upon unfounded
allegations that ComEd's actions pertaining to that proceeding constitute violations of 10 CFR
50.7(f). The facts do not support these allegations. No violations of NRC regulations
occurred and, therefore, the relief requested by Petitioners shouid be denjed entirely.

In Reference (2), the NRC informed Petitioners that the issues raised in the Petition did not
warrant immediate action. The NRC determined that the issues raised in the Petition, based
upon the information provided by the Petitioners, “...do not constitute an immediate safety
concern...” at ComEd’s nuclear facilities. The NRC further informed the Petitioners that it
“...has not found that the licensee [ComEd] discourages employees at ComEd sites from
utilizing the process of filing PIFs to identify safety concerns.” ComEd concurs with the
NRC'’s findings.

As requested in the secand paragraph of Reference (1), the enclosed response includes a discussion
of ComEd’s position regarding the relationship between Problem Ideatification Forms (PIFs) and
the concept of protected activity, ComEd’s reasons for objecting to certain confidentiality
agreement provisions suggested by the petitioning attomneys in the Section 211 proceeding
mentioned in the Petition, and ComEd’s position regarding the relationship between the
confidentiality agreement and 10 CFR 50.7(f). In addition, as requested in the third paragraph of
Reference (1), ComEd is enclosing a copy of the March 16, 1998 letter to Mr. Michael Kohn that
1s referenced at pp. 8-9 of the Petition

If you have any questions with respect to this submital, please call me at 630-663-7330 or M.
Robert E. Helfrich at 312-394-4970.

Sincerely. -

Vice President-Regulatory Services

Enclosure: Response of Commonwealth Edison Company (ComEd)
to the 10 CFR 2.206 Petition Dated March 25, 1998
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FROM: COMED REG. SERVICES FAX NO.: 6306636517

cc: Regional Administrator - RII
Braidwood - Senior Resident Inspector
Byron - Senior Resident Inspector
Dresden - Senior Resident Inspector

. LaSalle - Senior Resident Inspector

Quad Cities - Senior Resident Inspector
Zion - Senior Resident Inspector
lllinois Department of Nuclear Safety




FROM: COMED REG. SERVICES FAX NO.: 63086636517 BH-LO=YB  1D:io% r.ov

Enclosure

RESPONSE TO NRC REQUEST FOR INFORMATION RELATED TO PETITION
FILED PURSUANT TO 10CFR 2.206 DATED MAY 20, 1998

RESPONSE TO COMMONWEALTH EDISON COMPANY (COMED) TO THE 10CFR
2.206 PETITION DATED MARCH 25, 1998

On March 25, 1998, Michae! D. and Steven M. Kohn, attorneys for
The National Whistleblower Legal Defense Fund and Mr. Randy Robarge
(“Petitioners”), filed a petition with the U. S. Nuclear Regulatory Commission
(NRC) requesting enforcement and other actions pursuant to 10 CFR 2.206
("Petition”). As grounds for the request, the Petitioners assert that NRC
O action should be taken because of: “(1) ComEd’s interference with the

willingness of employees to file “Problem ldentification Forms” ar “PlFs” for

fear that the employees could be retaliated against by ComEd for doing
such; and (2) the intentional prohibition of an employee from being able 10
directly communicate information to the U.S. Nuclear Regulatory
Commission (*"NRC”).” The Petition also asserts that ComEd intentionally
violated 10 CFR 50.7, “Empioyee protection”.

By letter dated April 29, 1998, the NRC informed the Petitioners that
O the issues raised in the Petition did not warrant immediate action. The NRC
determined that the issues raised in the Petition, based upon the information
provided by the Petitioners, “...do not constitute an immediate safety
concern...” at ComEd’s nuclear facilities. The NRC further informed the
Petitioners that it routinely assesses ComEd’s actions to identify problems at
its nuclear facilities, including the processes used by ComEd’'s employees to
identify problems (e.g., the PIFs process). Based on these NRC
assessments, as well as investigations of particular allegations, the NRC
“has not found that the licensee [ComEd] discourages employees at ComEd
sites from utilizing the process of filing PIFs to identify safety concerns.”

ComEd concurs with the NRC’s findings.




FROM: COMED REG. SERUVICES FPHX NRU.: ©DOUDOwOwar

The Petition should be denied in its entirety because it fails to satisfy
the legal standard for NRC action under 10 CFR 2.206. The institution of a
proceeding or the initiation of an enforcement action in response 10 a
request under 10 CFR 2.206 is appropriate only when substantial health and
safety issues have been raised. Arizona Public Service Ca. {Palo Verde
Nuclear Generating Station, Units 1, 2 and 3), DD-92-1, 35 NRC 133, 143-
144 (1992); Consolidated Edison Co. of New York {Indian Point, Units 1, 2

and 3), CLI-75-8, 2 NRC 173, 176 (1975); Washinqgton Public Power Supply
System (WPPSS Nuclear Project No. 2), DD-84-7, 19 NRC 899, 923 (1984).

The Petition fails to articulate substantial health and safety issues
O related to nuclear power safety at ComEd’s plants (see NRC’s April 29,
1998 letter, noted above). The Petition is simply a8 misrepresentation of
facts pertaining to a proceeding pending before the U. S. Department of
Labor, Case No. 98-ERA-2, concerning Section 211 of the Energy
Reorganization Act. “A mere dispute over factual issues does not suffice.”
Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-1),
CLI-78-7, 7 NRC 428, 433 (1978).

The use of 10 CFR 2.206 to raise disputes pertaining to the give-and-
O take of discovery in such a proceeding, is whollv'inapproprlate. Petitioners’
two allegations, as set forth in the Petition, demonstrate that counsel for
Petitioners were merely dissatisfied with ComEd’s legitimate response to an
inappropriate discovery request (Allegation [) and with the negbtiated terms
of a confidentiality agreement governing discovery that was signed and
agreed 1o by both parties and then jointly presented to the Administrative

Law Judge, who approved the agreement (Allegation il).

Because of the significant factual misrepresentations contained
therein, ComEd chooses not to restate the allegations on pp. 2 and 6 of the

Petition.




FROM: COMED REG. SERVICES FAX NO.: 6306636517 B6=-206=Y0 13:99

Allegation |.

Allegation | in the Petition (p. 2), concerning whether the filing of PiFs
amounts to protected activity, should be dismissed. The allegation
mischaracterizes ComEd'’s answer to an inappropriate discovery request
lodged by the complainant in the above noted Section 211 proceeding.
ComEd denied the complainant’s request for admission of fact in that
instance, on the basis that it called for a legal conclusion and was overly
broad, vague and ambiguous. ComEd categorically rejects the ploy by
Petitioners of suggesting, on page 4 of the Petition, that ComEd has denied
that the filing of a PIF constitutes protected activity. |f complainant was
O concerned about ComEd’s objections, he could have brought his concern

properly before the Administrative Law Judge handling the matter.

In short, the Allegation is simply incorrect as a matter of fact, and totall\.f
disregards the narrow perspective of ComEd’s response. ComEd’s denial in
that particular context was merely an objection to an improperly worded
litigation discovery request to admit. Nothing in ComEd’s response
suggests ComEd does not recognize the broader legal question that was
O buried within that request. ComEd recognizes that the preparation of
internal nuclear safety related documents, such as a PIF, could give rise to

protected activity.

In this regard, the anonymous affiant in the redacted affidavit set forth as
Exhibit 5 of the Petition appears to suffer from the same misunderstanding
of fact as Petitioners do regarding ComEd’s response 1o the discovery
request at issue. Most telling, is the reference in paragraph 4 of the
affidavit to the “official legal position” of ComEd. This choice of words
appears to indicate some coaching on the part of someone, perhaps counsel

for Petitioners or Mr. Robarge himself, 10 assist the@n achieving that

™\ k)/re amA’W @i
/}«%jﬂ.{":"%
7




FROM: COMED REG. SERVICES FRX ND.: 6386636517 06-26-98 15:35 P.@8
’ misunderstanding. This is all the more likely since Petitioners’ counsel is the

likely source of the disclosure to the affiant of the “official legal position.” It

is simply an error to stretch ComEd’s discovery response into an official

legal position about PiFs.

Allegation 1l.

Allegation |l in the Pstition (p. 6), concerning whether the court-approved
confidentiality Order entered by the Administrative Law Judge in the above
mentioned Section 211 proceeding violates 10 CFR 50.7(f), also should be
dismissed. Section 50.7(f) applies to agreements “affecting the
compensation, terms, conditions, or privileges of employment [including
O settlement agreements). . . .” See 55 Fed. Reg. 10,387, 10,399 (March
21, 19380) (Final Rule} (“The Commission is, therefore, maintaining in the
final ruls the application of its prohibitions to all agreements affecting the

compensation, terms, conditions, and privileges of employment®).

ComeEd recognizes that the NRC construes that provision broadly, for .-
example, in situations involving management “instructions” that might be
interpreted as a condition of employment that could discourage employees
from engaging in protected activity. The agreement contained in the

O confidentiallty Order referred to in Allegation |, however, is clearly outside
the ambit of 10 CFR 50.7(f). Itis not an agreement affecting the
compensation, terms, conditions, or privileges of employment. Itis nota
settlement agreement with an employee. It is not “instructions” to an
employee that could impede any protected activity. Rather, it is merely a
too! implemented by an Administrative Law Judge of the U. S. Department
of Labor {(which agency has complementary responsibilities with the NRC in
this area) to facilitate the exchange of potentially confidential litigation
documents as part of an ongoing Section 211 proceeding. The Section

211 complainant’s disagreement with provisions of the Order governing
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COMED REG. SERVICES FHX NU.: ©ovucovewve:

designation and exchange of confidential information between the parties

does not establish a violation of Section 50.7(f).

The confidentiality Order, Exhibit A, embodies an agreement that was
signed by counsel for ComEd and counsel for the Section 211 complainant
in the above-mentioned case, and then jointly presented to the
Administrative Law Judge for entry. The Order is styled a “Stipulation and
Order Governing Confidentiality of Documents and Information.” The sole
purpose of this Order was to allow either party to designate something as
“confidential,” such as an employee’s personnel file containing sensitive
information, for example, to protect against the unfettered publication of
that information to third parties without notice to the designating party.
The Order contains a mechanism (Paragraphs 6-8) for either party to that

case to challenge the other’s designation of any material as confidential.

ComeEd has a legitimate interest in protecting against the disclosure of
confidential information, especially sensitive personnel related informatioh,
which is the type of information that ComEd sought to protect. ComEd
sought to protect as confidential only a limited number of the vast array of
documents requested by the complainant in the above-mentioned Section
211 proceeding. If either side wished 10 provide to the NRC a “confidential”
document that an opponent produced, whether or not a subpoena is
involved, the matter could easily be pursued consistent with the express

terms of the Order.

The confidentiality provisions of the Order are not designed to impede any
protected activities by employees, as the Petitione.rs suggest. Those
provisions pertain anly to the complainant in the Section 211 proceeding
and no other employee. The Order doesfprevenf not any person from
bringing a safety concern to the attention of the NRC or citing evidence in
support of that concern and, accordingly, does not impinge impermissibly on

NRC regulatory responsibilities. In this instance, Petitioners have not alleged
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that the complainant in the Sectton 211 proceeding sought unsuccessfully
to disclose to the NRC any information whether designated confidential or
not that was obtained during discovery. Also, Petitioners have not alleged ’
that the Order has resulted in any instance of discrimination against an

employee for engaging in protected activity (10 CFR 50.7).

The Petition notes (pp. 8-9) that ComEd did not agree to certain suggested
language contained in the addendum to Mr. Michael Kohn’s March 18, 1998
fetter to ComEd’s counsel (Exhibit 7 of the Petition). As ComEd'’s counsel
explained in its March 19, 1998 reply to Mr. Kohn (Exhibit 8 to the Pstition),
the suggested language was contrary to the purpose of the confidentiality
provisions contained in the Order.' Specifically, the suggested language
would have permitted the disclosure of any confidential document to the
NRC, without any prior notice to the other party and without any
consideration given to whether or not the information pertains to a matter
within NRC jurisdiction (i.e., whether related to nuclear safety or not). By
its literal operation, the suggested language would give to either party toial
discretion to waive the confidential status of the opposing party’s
documents, simply by disclosing that information to the NRC. ComEd
concluded that the suggested language was overly broad (similar to the
complainant’s inappropriate discovery request noted in ComEd’s response
to Allegation | above). Thus, ComEd determined not to agree to present the
suggested language as part of the stipulation by the parties to the
Administrative Law Judge.

Matters Addressed in the NRC Letter of May 20, 1998

! As indicated on p. 2 of its March 16, 1998 letter to Mr. Kohn, included as Exhibit B
to this response, ComEd’s counsel was surprised by Mr. Kohn’s suggestion to add
such a provision at that juncture. In fact, the week before, complainant’s counsel
had faxed on March 10, 1998 to ComEd’s counse! a *final” proposed confidentiality
agreement that it urged ComEd to immediately execute. Notably, the suggested
language in Mr. Kohn’s March 18, 1998 letter to ComEd’s counsel was not in that
*final” proposal.
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ComEd has addressed above the items mentioned in the second paragraph

of the NRC letter dated May 20, 1998 (Mr. George F. Dick, Jr. 10 Mr.
Oliver D. Kingsley, Jr.), i.e., ComEd’s position regarding the relationship
between Problem ldentification Forms (PIFs) and the concept of protected
activity, ComEd’s reasons for objecting to certain confidentiality agreement
provisions suggested by opposing counsel in the Section 211 procesding
mentioned in the Petition, and ComEd’s position regarding the relationship
between the confidentiality agreement and 10 CFR 50.7(f).

In addition, as requested in the third paragraph of that letter, ComEd is
enclosing herewith as Exhibit B a copy of the March 16, 1998 letter to Mr.
Michael Kohn referenced at pp. 8-9 of the Petition.

Conclusion

The Petition is based only upon unfounded allegations that
ComEd’s actions pertaining to an ongoing Section 211 proceeding before
the Department of Labor constitute violations of 10 CFR 50.7(f). The facts
do not support these allegations. No violations of NRC regulations occurred

and, therefore, the Petition should bs denied.

Exhibits A and B, as noted
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- EXHIBIT A
(best available copy)

UNITED STRTES OF ANEMNICA
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e ——
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shall be ideul.ified ae such, orally &7 in writing. at oo

s d v
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Sime (I i« furnished and much {ofuyrpatieon ahall notw L~
Aisuloned mxarpr. AR Pravided atxwwe in perragreph 3.
Nethiag dn  this Stipclation md Oxder Qoverniny
Sonfidentigiity or Rosutentsg and Information
(“STipulacionv) =hall precluas any parly LZOR asserzing
the attorney-eclient; eox othor privilege ur tha work
Preoduet procection as ta any information.

Il & party balieves thet any decumsnt designated as
confidentfal danws not contain coatidanrial iafaruwmiion aa
defined in paragTaphl 2, such parly MY wootest the
applieohit iy [ this frdpulatien to such dezument by
mtating Jin writing =m2a basis for chalienging L=
drvigoation uf eath such duvument as censidantial.
Upon receipr af such writtanr nolifsication. rhe lwarrias
anail maka A good failh attendt LO resclwves tha challenge.
In: the avant the parties caunot raamilwve the digacsaertanc,
tha parry abjerming &6 contidentialaf.y »iall have cwancy
days follewing tecminastion of awch negoi.‘.a::‘.on: in which
¢ make a metion for an «ljudication wvata xogpect to any
such dnmimAant..

Wen Lhe puzties are unabkls to @esalve any euck diepure

arei Lhe party objecting te the roplidantiasiity Liles &

nT10n pursuant to paragraph 7 above, any document thac
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18 made the acbiser of suck o mocien with scapact wo
wletlree it din fact concaina confideatin! intarmariem
ahall, varil fwerkho: urdes € tha Court, Le Lrmated as
confidential in zecurdurnece wirth the provigionz of thie
Eeipnlarion,

Notwitharanding tha pywaviciang harecf, eagh parsy ic frse
Lu disclose information il. ksg rurxnishec., Jincluaing
et iclantlal infsrration to whomever 1t clwoses, bewever
such digclosure mady rto Ehivd parrias oputeids the
aoufices of this stipulatien, oboll bs duenmed a walver of
the protactiuaa provided for in thie Stipulal:ién.

Tule Stipulnl.iel 85all be without prejudics ro the right
cf any party Uo bring Pcfara the AlS the queation of (a)
whether any purrticulszy material is or 13 nol monfidencial
prouvided the pusty haw complied with rhe procedures wel
£ortk hexein; er (%) whethey any pareicular miLuricl is
T 13 NOT relevant vo any isAun (u this casé. No party,
by cntering into 4hip Sripulatios, concedan Ehat any
vt , matarial or inforwmation classifisd by any sthoy
pazly as contidontilal ox any documentx, (ranseribts oOT
ochez macerial rollecting claimad contidential
ioformaticm Qaks in tact contald or rwlleck cnntidantiwd

inforaacion. ficwever, no infusmution designiLed ns
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confldent.ial pursuanc Lo &hia fAtipulalion shall be
diaclaged exscpt ar provided harsin unlasza ard wntil the
ALJ oxdexe the xrelease of sguch infermatien Trom the
centidentielicy proviasions of this Stipulatien.

11. The partigw! agrefment to Tarviale eonfidantizi
Aformation 18 canditioned upon e trratdsnt of Aueh ag

provided adrein., Nothing hezein sArll bo coapbrumd i

O oreste righty in any perecen who 13 nNOT 3 parcy.
By: & Nl . WA
At=> Cor oupln.amt- Attarney for Ron
Nl.ephan M. Xoha sichurd P. O-Mallay, J:.
Michesl D. Xohn Pavid 3. Coldbery
ROHN, oMW & COLARINTO, F.¢, aIDLEY & AUSYIN
A T Btreet. N .M. One Pirps Naticrwml]l Placss
Warkington, D.C. 20007-2756 fhscags. I, 60603
{232; “62-6£980 (312) BRY-"JLUL
Subjact to the right of this Court and of gach party to sttach

a copy of this signature paga to a clean copy of the stipulatio

30 GANTREN: ohd order for the offticial record of these proceedings.

. Thomas F. Phalan, - Dated
Mmintanrativa Law Judge
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- EXHIBIT B
SIDLEY & AUSTIN

A PARTNERSHIY (NCLUDING PROPIISIONAL CORPORATIONS

ONE FIRST NATIONAL PLAZA
WASHINCTON, D.C.

DALLAS CHICAGO. ILLINOIS 60603 —

LOS ANGELES TELEPHONE 312 853 7000 LONDON
NEW YORK FACSIMILE 312 853 7036 " SINCAPORE
- TOKYO

FOUNDED 1866

WERITER'E DIRECT NUMBIR
(312) 853-2216

March 16, 1998

Via Facsimil
Michael D. Kohn

Kohn, Xohn & Colapinto
3233 P Street, N.W.
Washington, D.C. 20007-2756

Re:  Robarge v, Commonwealth Edison Company (98 ERA 2)
Dear Michael:

We are in receipt of your fax of March 12, which I must say at the outset appears
to add new layers of confusion in what should be a straightforward process of getting a protective
order on file. In any event, especially in light of my recent letter to your partner which relates the
history behind this aspect of the case, I would request you to refamiliarize yourself with the
original ComEd proposed order. I think you will find that that proposal remains the most
workable, and perfectly suitable, for our case. Moreover, your letter suggests that your biggest
concerns with that original proposal —~ regarding Section 5(g) and the requirement for the
"challenging" party, rather than the "designating” party, to go to court to object to a confidential
designation — are no longer problematic. For your consideration, I set forth below some
clarifying observations about your recent correspondence.

First, your letter is correct in that we discussed Section 5(g) of the ComEd order
in our discussion on March 12. You were attempting to object to that section as some type of
hindrance to your side's ability to, as you put it, “bring documents to the attention of the NRC."
My only point to you was that Section 5(g) has nothing to do with what you were suggesting ~—
plus it is a mutually beneficial provision. Indeed, you seem to agree with my point now as you
report that after further review, “the mere deletion of section (g) did not cure the problem
[Complainant was raising.]" I trust you have recognized that the section merely provides a
mechanism for either party to deal with governmental subpoenas that may be issued and that call
for turnover of documents that were produced with a confidential designation in our litigation
(i.e., it gives us a procedure to avoid having one's hands tied if 2 subpoena were ever issued that
technically conflicted with the protective order).
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As for the next aspect of your letter, we frankly had never heard of your side’s
interest in potentially going to the NRC with any documents, and we will obviously have to
address that, either amongst ourselves or with Judge Phalen, if that is a "right” you are now trying
to preserve in this confidentiality order — and it seems that you may be trying to do exactly that
with your proposal for a new section that you include at the bottom of page one. Aside from the
merits of that highly suspect provision, we see no basis for you to introduce it as a "bargain” for
keeping Section 5(g) in the order. 1 state again, Section 5(g) has both parties’ interests in mind.
The same, obviously, cannot be said about your new paragraph which would not appear to be
something ComEd could propose to Judge Phalen in an "agreed" stipulation.

Next, you indicate at the top of page two that you want a new paragraph that, in
substance, preserves the ability for either party to go before the ALJ to obtain a "modification” of
the protective order. This superfluous language does not strike us as something that Judge Phalen
needs to affirmatively state in an order. Ithink we both agree that judges inherently have the
authority to modify an order -- especially one of their own. Thus, I would ask you to rethink
what this provision is intended to accomplish and let me know your thoughts.

Finally, the points you raise in your second-to-last paragraph are noted. I would
only add that you did not need to send me another Exhibit A. The point I made in this regard in
my last letter was that your Jatest version of the order did not cite to an Exhibit A, thus attaching

an Exhibit A seemed confusing

I'am sure we will be in touch on these topics shortly, but in the meantime I
seriously urge you to reconsider your position on the stipulation we first proposed in January.

Very truly yours,

cc: Richard F. O'Malley, Jr.

ODMAPCDOCS\CHICAGOA\SIB630L  March 16, 1994 (6:02pm)




