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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON, D.C. 20555--0001 

Mr. Michael D. Kohn 
National Whistleblower 

Legal Defense and Education Fund 
3233 P Street, NW 
Washington, DC 20007-2756 

Dear Mr. Kohn, 

August 31, 1998 

DOCKETED 
USNRC 

"98 SEP -1 P4 :ts 

I am responding to the Petition you submitted pursuant to Section 2.206 of Title 1 O of the Code 
of Federal Regulations (10 C.F.R. § 2.206), dated March 25, 1998, on behalf of the National 
Whistleblower Legal Defense and Education Fund. Mr. Randy Robarge initially was also named 
as a Petitioner; but, by a written submittal dated June 26, 1998, the NRC was notified by you that 
Mr. Robarge was withdrawing his Petition. The Petition was referred to the Office of Nuclear 
Reactor Regulation for preparation of a response in accordance with 10 C.F.R. § 2.206. 

The Petition requests that the NRC take immediate corrective action and impose civil penalties 
against Commonwealth Edison Company (ComEd). As grounds for the request, the Petition 
asserts that: (1) ComEd's assertion in a pleading in a case before the U.S. Department of Labor, 

· 98-ERA-2, that the filing of a "Problem Identification Form" does not constitute protected activity 
fosters an atmosphere of intimidation and chills the reporting of safety concerns in violation of 
10 C.F.R. § 50.7; and (2) ComEd intentionally imposed "restrictive confidentiality" aimed at 
prohibiting employees from providing information to the NRC in violation of 10 C.F.R. § 50.7. 

By letter dated April 29, 1998, I acknowledged receiving your Petition and stated that pursuant to 
10 C.F.R. § 2.206 of the Commission's regulations, your Petition was referred to me for action 
and that it would be acted upon within a reasonable time. You were also informed that the 
issues raised in the Petition do not constitute an immediate safety concern at ComEd's nuclear 
facilities and that the information provided did not warrant the immediate action that you 
requested. 

For the reasons stated in the enclosed Director's Decision (DD-98- 08 ), your request has been 
denied. A copy of this Decision will be filed with the Secretary of the Commission for the 
Commission to review in accordance with 10 C.F.R. § 2.206(c). As provided by this regulation, 
the Decision will constitute the final action of the Commission 25 days after the date of issuance 
of the Decision unless the Commission, on its own motion, institutes a review of the Decision 
within that time. 
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M. Kohn -2- August 31, 1998 

The enclosed Notice and Director's Decision are being forwarded to the Office of the Federal 
Register for publication. 

Sincerely, 

,~j,~ 
~ • Office of Nuclear Reactor Regulation 

Docket Nos. STN 50-456, STN 50-457, STN 50-454, 
STN 50-455, 50-237, 50-249, 50-373, 50-374, 
50-254, 50-265, 50-295, 50-304 

Enclosures: 1. Director's Decision 
2. Notice 

cc w/encls: See next page 
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cc: 

Mr. Oliver D. Kingsley, President 
Nuclear Generation Group 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, Illinois 60515 

Michael I. Miller, Esquire 
Sidley and Austin 
One First National Plaza 
Chicago, Illinois 60603 

Regional Administrator, Region Ill 
U.S. Nuclear Regulatory Commission 
801 Warrenville Road 
Lisle, Illinois 60532-4351 

Illinois Department of Nuclear Safety 
Office of Nuclear Facility Safety 
1035 Outer Park Drive 
Springfield, Illinois 62704 

Document Control Desk-Licensing 
Commonwealth Edison Company 
1400 Opus Place, Suite 400 
Downers Grove, Illinois 60515 

Ms. C. Sue Hauser, Project Manager 
Westinghouse Electric Corporation 
Energy Systems Business Unit 
Post Office Box 355 
Pittsburgh, Pennsylvania 15230 

Joseph Gallo 
Gallo & Ross 
1250 Eye St., N.W., Suite 302 
Washington, DC 20005 

Howard A. Learner 
Environmental law and Policy 

Center of the Midwest 
35 East Wacker Drive 
Suite 1300 
Chicago, Illinois 60601 

Commonwealth Edison Company 

U.S. Nuclear Regulatory Commission 
Byron Resident Inspectors Office 
4448 N. German Church Road 
Byron, Illinois 61010-9750 

Ms. Lorraine Creek 
RR 1, Box 182 
Manteno, Illinois 60950 

Chairman, Ogle County Board 
Post Office Box 357 
Oregon, Illinois 61061 

Mrs. Phillip 8. Johnson 
1907 Stratford Lane 
Rockford, Illinois 61107 

George L. Edgar 
Morgan, Lewis and Bochius 
1800 M Street, N.W. 
Washington, DC 20036 

Attorney General 
500 S. Second Street 
Springfield, Illinois 62701 

Commonwealth Edison Company 
Byron Station Manager 
4450 N. German Church Road 
Byron, Illinois 61010-9794 

Commonwealth Edison Company 
Site Vice President - Byron 
4450 N. German Church Road 
Byron, Illinois 61010-9794 

U.S. Nuclear Regulatory Commission 
Braidwood Resident Inspectors Office 
RR 1, Box79 
Braceville, Illinois 60407 

Mr. Ron Stephens 
Illinois Emergency Services 

and Disaster Agency 
110 E. Adams Street 
Springfield, Illinois 62706 
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Chairman 
Will County Board of Supervisors 
Will County Board Courthouse 
Joliet, Illinois 60434 

Commonwealth Edison Company 
Braidwood Station Manager 
RR 1, Box 84 
Braceville, Illinois 60407 

Ms. Bridget Little Rorem 
Appleseed Coordinator 
117 N. Linden Street 
Essex, Illinois 60935 

Commonwealth Edison Company 
Site Vice President - Braidwood 
RR 1, Box 84 
Bracemille, IL 60407 

Commonwealth Edison Company 
Site Vice President - Dresden 
6500 N. Dresden Road 
Morris, Illinois 60450-9765 

Commonwealth Edison Company 
Dresden Station Manager 
6500 N. Dresden Road 
Morris, Illinois 60450-9765 

U.S. Nuclear Regulatory Commission 
Dresden Resident Inspectors Office 
6500 N. Dresden Road 
Morris, Illinois 60450-9766 

William D. Leach 
Manager - Nuclear 
MidAmerican Energy Company 
907 Walnut Street 
P.O. Box 657 
Des Moines, Iowa 50303 

- 2 - Commonwealth Edison Company 

Vice President - Law and 
MidAmerican Energy Company 

Regulatory Affairs 
One River Center Place 
106 E. Second Street 
P.O. Box 4350 
Davenport, Iowa 52808 

Chairman 
Rock Island County Board 

of Supervisors 
1504 3rd Avenue 
Rock Island County Office Bldg. 
Rock Island, Illinois 61201 

Chairman 
Grundy County Board 
Administration Building 
1320 Union Street 
Morris, Illinois 60450 

Commonwealth Edison Company 
Quad Cities Station Manager 
22710 206th Avenue N. 
Cordova, Illinois 61242-9740 

Commonwealth Edison Company 
Site Vice President - Quad Cities 
22710 206th Avenue N. 
Cordova, Illinois 61242-9740 

U.S. Nuclear Regulatory Commission 
Quad Cities Resident Inspectors Office 
22712 206th Avenue N. 
Cordova, Illinois 61242 

Phillip P. Steptoe, Esquire 
Sidley and Austin 
One First National Plaza 
Chicago, Illinois 60603 

Assistant Attorney General 
100 W. Randolph Street 
Suite 12 
Chicago, Illinois 60601 
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U.S. Nuclear Regulatory Commission 
LaSalle Resident Inspectors Office 
2605 N. 21st Road 
Marseilles, Illinois 61341-9756 

Chairman 
LaSalle County Board of Supervisors 
LaSalle County Courthouse 
Ottawa, Illinois 61350 

Chairman 
Illinois Commerce Commission 
Leland Building 
527 E. Capitol Avenue 
Springfield, Illinois 62706 

Commonwealth Edison Company 
LaSalle Station Manager 
2601 N. 21st Road 
Marseilles, Illinois 61341-9757 

Commonwealth Edison Company 
Site Vice President - LaSalle 
2601 N. 21st Road 
Marseilles, Illinois 61341-9757 

Robert Cushing 
Chief, Public Utilities Division 
Illinois Attorney General's Office 
100 W. Randolph Street 
Chicago, Illinois 60601 

Dr. Cecil Lue-Hing 
Director of Research and Development 
Metropolitan Sanitary District 

of Greater Chicago 
100 E. Erie Street 
Chicago, Illinois 60611 

Mr. David Helwig 
Senior Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 
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Mr. Gene H. Stanley 
PWR's Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 

Mr. Steve Perry 
BWR's Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 

Mr. Dennis L. Farrar 
Regulatory Services Manager 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 500 
Downers Grove, IL 60515 

Ms. Irene Johnson, Licensing Director 
Nuclear Regulatory Services 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 500 
Downers Grove, IL 60515 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Byron 
4450 N. German Church Road 
Byron, Illinois 61010-9794 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Braidwood 
RR 1, Box 84 
Braceville, Illinois 60407 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Dresden 
2605 N. 21st Road 
Marseilles, Illinois 61341-9765 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Quad Cities 
22710 206th Avenue N. 
Cordova, Illinois 61242-9740 
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Commonwealth Edison Company 
Reg. Assurance Supervisor - LaSalle 
2601 N. 21st Road 
Marseilles, Illinois 61341-9757 

Mr. Michael J. Wallace 
Senior Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 

Commonwealth Edison Company 
Zion Station Manager 
101 Shiloh Blvd. 
Zion, Illinois 60099-2797 

Mayor of Zion 
Zion, Illinois 60099 

Commonwealth Edison Company 
Site Vice President - Zion 
101 Shiloh Blvd. 
Zion, Illinois 60099-2797 

U.S. Nuclear Regulatory Commission 
Zion Resident Inspectors Office 
105 Shiloh Blvd. 
Zion, Illinois 60099 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Zion 
101 Shiloh Blvd. 
Zion, Illinois 60099-2797 

- 4 - Commonwealth Edison Company 
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DD-98-08 

DOCKETED 
USN RC 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION . 

OFFICE OF NUCLEAR REACTOR REGULATION "98 SEP -1 p 4 .15 

Samuel J. Collins, Director 

In the Matter of 

COMMONWEAL TH EDISON COMPANY 

(Braidwood Station, Units 1 and 2) 
(Byron Station, Units 1 and 2) 
(Dresden Nuclear Power Station, 

Units 2 and 3) 
(LaSalle County Station, Units 1 and 2) 
(Quad Cities Nuclear Power Station, ) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Units 1 and 2) ) 
{Zion Nuclear Power Station, Units 1 and 2) ) 

Docket Nos. STN 50-456, STN 50-457, 
STN 50-454, STN 50-455, 50-237, 50-249, 
50-373, 50-37 4, 50-254, 50-265, 50-295, 
50-304 

DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206 

I. INTRODUCTION 

On March 25, 1998, the National Whistleblower Legal Defense and Education Fund and 

Mr. Randy Robarge filed a Petition with the U.S. Nuclear Regulatory Commission (NRC) 

pursuant to Section 2.206 of Title 10 of the Code of Federal Regulations (10 C.F.R. § 2.206). 

(Although Mr. Randy Robarge was also initially named as a Petitioner, the NRC was notified by 

counsel for Mr. Robarge by written submittal dated June 26, 1998, that Mr. Robarge was 

withdrawing his Petition). The Petition requested that the NRC take certain immediate 

"corrective" action and impose civil penalties against Commonwealth Edison Company (ComEd) 

based upon ComEd's: (1) "interference" with the willingness of employees to file Problem 

Identification Forms (PIFs); and (2) "intentional prohibition" of employees from directly 

communicating information to the NRC. The Petitioner raised two issues. Specifically, the 

Petitioner asserted, first, that ComEd's assertion in a pleading in a case before the U.S. 



0 

0 

-2-

Department of Labor (DOL),1 98-ERA-2, that the filing of a PIF does not constitute protected 

activity fosters an atmosphere of intimidation and chills the reporting of safety concerns in 

violation of 10 C.F.R. § 50.7. As a consequence, the Petitioner requested the NRC to: 

(1) immediately issue a Show Cause Order requiring ComEd to explain why the filing of a PIF 

does not constitute protected activity under Section 211 of the Energy Reorganization Act of 

1974, as amended, 42 U.S.C. § 5851 (1988 and Supp. V 1993) (ERA); (2) issue a Severity 

Level I violation and appropriate civil penalty for taking action that ComEd knew or should have 

known would prevent employees from filing PIFs; and (3) require the licensee to post a public 

apology for claiming that the filing of a PIF does not constitute a protected activity. 

In addition, the Petitioner asserted that ComEd intentionally imposed restrictive 

confidentiality provisions in a discovery agreement in a pending DOL proceeding aimed at 

prohibiting employees from providing information to the NRC in violation of 10 C.F.R. § 50.7. As 

a consequence, the Petitioner requested that the NRC: (1) issue a Show Cause Order to ComEd 

requiring it to explain under oath why the imposition of restrictive confidentiality clauses 

prohibiting employees from directly communicating information to the NRC should not be 

prohibited; (2) impose a Severity Level I violation and appropriate civil penalty against ComEd for 

the intentional violation of 10 C.F.R. § 50.7(f); (3) require ComEd to transmit to all individuals 

under similar restrictive confidentiality terms notice that they are now free to communicate 

information to the NRC; and (4) require the licensee to release to the NRC copies of all restrictive 

confidentiality agreements entered into by ComEd and any subcontractors employed by ComEd 

since March 21, 1990 (the date the Federal Register notice of 10 C.F.R. § 50.7(f) was published). 

By letter dated April 29, 1998, I informed the Petitioner that the Petition had been referred 

to me pursuant to 10 C.F.R. ~ 2.206 of the Commission's regulations. I further informed the 

1The case involved an assertion by Mr. Robarge that he had been discriminated against by 
Com Ed for raising Nuclear Safety concerns in violation of Section 211 of the Energy 
Reorganization Act of 1974, as amended, 42USC § 5851 (1988 and Supp. V. 1993) 
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Petitioner that the issues raised in the Petition did not constitute an immediate safety concern at 

Com Ed's nuclear facilities and that the information provided did not warrant the immediate action 

that was requested, but that action would be taken upon the Petition within a reasonable time. 

On May 20, 1998, the NRC forwarded a copy of the Petition to the licensee with a request 

to respond to the issues raised in the Petition. The licensee responded to the NRC's request by 

letter dated June 19, 1998. 

II. BACKGROUND 

Mr. Randy Robarge, a former health physics supervisor at the Zion Nuclear Power 

Station, filed a complaint with the U. S. Department of Labor (DOL) under Section 211 of the 

ERA (98-ERA-2) claiming that he was discriminated against and subjected to a retaliatory 

discharge for filing PIFs. On November 26, 1997, during discovery in connection with the 

pending litigation before the DOL Administrative Law Judge, Mr. Robarge filed through his 

counsel a "Request for Production of Documents, Admissions, and Interrogatory Questions" 

(Complainant's Request). On February 5, 1998, ComEd filed through its counsel its 

"Respondent's Response and Objections" (Respondent's Response). In addition, during 

discovery, counsel for Mr. Robarge and ComEd entered into a joint agreement to provide for the 

confidentiality of certain documents. The agreement was embodied in an Order signed by 

counsel for both parties on March 23, 1998, entitled, "Stipulation and Order Governing 

Confidentiality of Document and Information" (Confidentiality Order).2 

20n June 8, 1998, the parties submitted to the DOL Administrative Law Judge a joint motion 
seeking approval of a settlement agreement and to protect its confidentiality and to dismiss the 
claim. Attached to the motion was the settlement and release agreement signed by counsel for 
both parties, as well as Mr. Robarge. On June 10, 1998, the Administrative Law Judge issued a 
Recommended Decision and Order recommending that the joint motion to approve settlement 
agreement and for order of dismissal be granted, and noted that the Recommended Decision 
and Order would become the final order of the Secretary of Labor absent a petition for review 
being received by the Administrative Review Board within ten business days. We have been 
informated that the DOL has no record of an appeal being filed. 
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Ill. DISCUSSION 

The Petitioner makes two assertions in support of the request that the NRC take the 

action requested. These assertions arise from statements made by ComEd in the discovery 

documents described above. 

First, the Petitioner claims that ComEd's response in its Respondent's Response to a request 

made by Mr. Robarge in his Complainant's Request (Request Number 3) amounts to an 

assertion that the filing of PIFs is not a protected activity and, as such, will "chill" the reporting of 

safety concerns in violation of 10 C.F.R. § 50.7. Request Number 3 requested that ComEd admit 

or deny the following statement: "The complainant engaged in protected activity under Section 

211 when he filed 'PIFs' with the Respondent." In its Respondent's Response, ComEd stated the 

following: "Respondent objects to the Request as being overly broad, vague and ambiguous in 

referring generally to 'PIFs' and for calling for a legal conclusion and, therefore, this Request is 

denied." 

The Petitioner asserts that this "cavalier attitude and recalcitrance to admit that the filing 

of PIFs is protected activity" by the licensee will "chill" the willingness of employees to file PIFs 

and, as such, warrants that the NRC issue a Show Cause Order to the licensee, issue a Severity 

Level I violation and civil penalty, and require the licensee to post a public apology. In support of 

this assertion, the Petitioner submitted as an attachment to the Petition an affidavit by a ComEd 

employee that stated that ComEd's denial that the filing of a PIF constitutes protected activity 

"chills" the willingness of employees to file PIFs. 

In construing ComEd's response to Request Number 3 in such a manner, the Petitioner 

appears to have misconstrued the statement by taking it out of context and misstating the 

licensee's position. In making this statement, the licensee does not appear to be taking the 

position that the filing of all PIFs was not a protected activity. Rather, the licensee was objecting 
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specifically to a request for admission as being an inappropriate discovery request as a litigative 

technique. Nothing in its response suggests that ComEd did not recognize that the actual filing 

of a PIF could constitute protected activity. In fact, in its response to the Petitior:i. dated June 19, 

1998, ComEd specifically stated that it recognizes that the preparation of internal nuclear safety­

related documents, such as PIFs, could give rise to protected activity.3 Thus, there is no merit to 

this assertion, nor does it warrant the action requested by the Petitioner. 

The Petitioner's second assertion is that ComEd intentionally imposed a restrictive 

provision upon Mr. Robarge aimed at prohibiting employees from providing information to the 

NRC in violation of 10 C.F.R. § 50.7. To "correct" this practice, the Petitioner requests that the 

NRC issue a Show Cause Order to ComEd, impose a Severity Level I violation and civil penalty 

against Com Ed, require ComEd to transmit to all individuals under similar confidentiality terms 

notice that they are now free to communicate information to the NRC, and require ComEd to 

release to the NRC copies of all restrictive confidentiality agreements entered into by ComEd and 

its subcontractors since March 21, 1990. 

The provision that the Petitioner asserts was intended to prohibit Mr. Robarge from 

providing information to the NRC in violation of NRC requirements is Section 3 (g) of the 

Confidentiality Order. Section 3 (g) of the Confidentiality Order states that confidential 

information may be disclosed to governmental law enforcement agencies and other 

governmental bodies pursuant to valid subpoena, provided that: (I) the subpoenaed party give 

counsel for the designating party written notice of the subpoena and, if so directed by the 

designating party, object to such subpoena on a timely basis so as to preserve the designating 

3With regard to the attached affidavit (Exhibit 5 to the Petition), the affiant indicates that he 
viewed the licensee's response to request number 3 in its Respondent's Response to represent 
ComEd's "official legal position." It thus appears that the affiant misunderstood the purpose of 
the response and its limited significance as a litigation technique and the fact that this statement 
did not constitute an "official legal position" about whether the filing of PIFs could constitute 
protected activity. 
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party's rights; and (2) the subpoenaed party proceed in good faith to seek to obtain confidential 

treatment of the subpoenaed documents from the relevant governmental body. The 

Confidentiality Order also contains a provision (Provision 6) that would allow either party to 

challenge the applicability of this stipulation to any document designated as confidential. 

The Petitioner alleges that Mr. Robarge objected through his counsel to the wording of 

Section 3 (g) and requested that the provision include an additional paragraph stating the 

following: 

Nothing in this agreement shall constitute a prohibition on either party to 
communicate directly with the U.S. Nuclear Regulatory Commission any 
information or documentation that is designated as "confidential" by either 
party except that the party seeking to provide that material to the NRC shall 
clearly designate the documents as "confidential" and request that the 
documents be treated as confidential to the fullest extent reasonable under 
the circumstance. 

The Petitioner asserts that ComEd's counsel responded in a letter dated March 19, 1998, 

that "the language in your addendum is not something that ComEd will stipulate to end a 

confidentiality order (or an addendum to such an order). On the merits, this section goes directly 

against the purpose for having a confidentiality order in the first place." The Petitioner also 

states that ComEd's counsel acknowledged to counsel for Mr. Robarge that ''the restrictive 

confidentiality language is routinely incorporated in agreements entered into by ComEd." The 

Petitioner asserts that these statements demonstrate that the prohibition in communication with 

the NRC was intentional rather than inadvertent, and that identical restrictive language is 

routinely incorporated into ComEd agreements. 

The language of which the Petitioner complains is reflected in the Confidentiality Order 

executed by counsel for both parties as well as the Administrative Law Judge (ALJ) presiding in 

the DOL proceeding regarding Mr. Robarge's Section 211 complaint. Indeed, it appears that the 

Confidentiality Order was executed by counsel for both parties on March 23, 1998, and entered 

by the DOL ALJ on March 24, 1998; both dates are after the exchange of correspondence 
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alluded to by counsel for Mr. Robarge with respect to his complaints about the possible restrictive 

nature of the provision. To the extent that Mr. Robarge had such concerns, they should have 

been raised in the first instance, before the DOL ALJ. That agency has, in the past, expressed 

no hesitation in assuring that agreements reached by parties to proceedings before it under 

Section 211 do not contain provisions which unlawfully interfere with an individual's right to 

engage in protected activity, Polizzi V Gibbs & Hill, Inc., 87-ERA-38 (Secretary of Labor, 

July 18, 1989). There is no indication that Mr. Robarge requested that the ALJ consider this 

0 matter in the first instance, or sought reconsideration by DOL. In the absence of consideration of 

this matter by the ALJ, NRC does not intend to take action. 

IV. CONCLUSION 

For the reasons discussed in the preceding section, no basis exists for taking the actions 

requested by the Petitioner. Accordingly, the Petition is denied. 

A copy of the Decision will be filed with the Secretary of the Commission for the 

Commission's review. The Decision will become the final action of the Commission, 25 days 

after issuance unless the Commission, on its own motion, institutes review of the decision within 

0 that time. 

Dated at Rockville, Maryland, this 31st day of August 1998. 

FOR THE NUCLEAR REGULATORY COMMISSION 

~~u:ns, Ehr or 
', Office of Nuclear Reactor Regulation 
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COMMONWEAL TH EDISON COMPANY ADJUDlC/1 '.··~:,:: ',JJ'..-:-r 

BRAIDWOOD STATION. UNITS 1 AND 2 

BYRON STATION. UNITS 1 AND 2 

DRESDEN NUCLEAR POWER STATION. UNITS 2 AND 3 

LASALLE COUNTY STATION, UNITS 1AND2 

QUAD CITIES NUCLEAR POWER STATION. UNITS 1 AND 2 

ZION NUCLEAR POWER STATION, UNITS 1 AND 2 

ISSUANCE OF DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

Notice is hereby given that the Director, Office of Nuclear Reactor Regulation, has taken 

action with regard to a Petition submitted by the National Whistleblower Legal Defense and 

Education Fund {Petitioner), dated March 25, 1998, regarding Commonwealth Edison Company 

(Com Ed). 

The Petitioner requested that the NRC take corrective action and impose civil penalties 

against ComEd. The Petitioner asserted that: (1) ComEd's assertion in a pleading in a case 

before the U.S. Department of Labor that the filing of a "Problem Identification Form" does not 

constitute a protected activity fosters an atmosphere of intimidation and chills the reporting of 

concerns in violation of 10 CFR §50.7; and (2) ComEd intentionally imposed "restrictive 

confidentiality'' aimed at prohibiting employees from providing information to the NRC in violation 

of 10 C.F.R. § 50.7. 

The Director of the Office of Nuclear Reactor Regulation has denied the Petition. The 

reasons for the denial are explained in the Director's Decision under 10 C.F.R. § 2.206 

{DD-98-08), the complete text of which follows this notice and which is available for public 
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inspection at the Commission's Public Document Room, the Gelman Building, 2120 L Street, 

N.W., Washington, D.C. 2055q-0001; and at the local public document rooms; the Byron Public 

Library District, 109 N. Franklin, P.O. Box 434, Byron, Illinois 61010; the Wilmington Public 

Library, 201 S. Kankakee Street, Wilmington, Illinois 60481; Morris Area Public Library District, 

604 Liberty Street, Morris, Illinois 60450; Jacobs Memorial Library, 815 North Orlando Smith 

Avenue, Illinois Valley Community College, Oglesby, Illinois 61348-9692; Dixon Public Library, 

221 Hennepin Avenue. Dixon, Illinois 61021; and Waukegan Public Library, 128 N. County 

Street, WaukeQan, Illinois 60085. 

A copy of this Decision will be filed with the Secretary of the Commission for the 

Commission's review in accordance with 10 C.F.R. § 2.206(c) of the Commission's regulations. 

As provided by this regulation, this Decision will constitute the final action of the Commission 25 

days after the date of issuance unless the Commission, on its own motion, institutes a review of 

the decision within that time. 

Dated at Rockville, Maryland, this 31st day of August 1998. 

FOR THE NUCLEAR REGULA TORY COMMISSION 

~o ':7tlui~~ 
Frank J. ~gl;a, ~tio irector 
Office of Nuclear Rea or Regulation 
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) 
In the Matter of ) 

) Docket Nos. 50-373 
ComEd ) -··· - -50-374 
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In the Matter of ) 

) Docket Nos. S0-254 
ComEC ) S0-26S 
(Quad Cities, UDit 1 and Unit 2) ) 

-

DOCKETED 
USNHC 

"98 SEP -1 P 4 : 16 

10 C.F.R.. § 2.206 PETITION TO CORRECT ILLEGAL RESTRAINT ON 
COM:MUNICA noN W'ITB NRC AND TO RECI lf y A CUlUU:NT CHD..UNG 

EFEEC' ON TB]; REffiRJTNG OF SAFETY CONCERNS 

EDO -- G980185 



... . ( ·. ' 
~ ·.• 

0 

0 
'·' 

Pursuant to 10 C.F.R. § 2.206, The National Whistleblowcr Center and Randy llobarge 

(hereinafter •ipetitionm") file this petition to see.k immcdia!e conective action and imposition of 

civil penalties for l) ComEd's inf~ with the willingness of employees to file .. Problem 

Idc.ntification Fcnms'" or •'PIFs" for feat: lhat the employee could lawfully be rctaliateo.d against by 

ComEd for doing such; and 2) the intentional prohibition of an employ= &om being able to 

directly communicate information to the U.S. Nvclear R.cgulatoty Commission f'NR.C"). 

Al .I.tGATIONJ 

Petitioners summarize the 1im allegation as follows: 

ComEd's A.ssudon ID D Pea.ding Nllclear Whiltleblo-er Case nat the Filill£ 
of a "PlF'' Does Not '£q11ate to Engagmc in "Protected Activity'" Fosters u 
Atnaospliere of Intimidation and Chills the R.epol'tia& of Safety Conceru iD 
Violation of 10 c.F .. R. §50.,. 

On March 4. 1998. Com.Ed's hesident and Chief nuclear officer, Oliver D. Kingsley, Jr., 

in~d a memorandum to nuclear employers and cnntractors claiming that .. ComEd is committed 

to a safety-conscious work c:nvironmcnt m which nuclear wotkers arc encouraged to identify 

safety issues•• and that "[a]everal avenues exist within Com.Ed to teport safety issues .. and that 

the '\1.ae o!Problmn tdcntific.atlon Forms (PIFsr is 'lbe most appropriate method of reporting a 

safety Wu.c." Mr. Kingsley then ~ ''A.cu of discrimination by a lic-.eo:nsee, contractor or 

su'beontraeto:r taken against a worlccir for brinsins safety issues to the attention 0£ licemec 

management or the NRC are against the law." We attach a copy of Mr. Kingsley's memorandum 
. 

hereto aa Exhibit "1" (Com.Ed Nuclear Divisi011 lAtegratcd .Repon.izlg Program, NSWP .. A-1 S, 

adopts the PIF reporting mechanism as the core method cf reponing safety·n:latcd collt'.em.~ for 

2 
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the Braidwood, Byron, Dresden, LaSalle: County, Quad Cities, and Z1011 plants). The memo 

appears to state that the filing of 11 PIF constitutes '°re protected activity for Which 

discrimination against an employee for filing a PlF will not be tolerated .1 ComEd does not 

practice that which it Pf"Cbes. 

Mr. Robarge, a former anployce at one of ComEc:f '20 plants, filed a complaint under 

Section 211 claiming that he was discriminated against and subjected to a rctaliatoty diseharge 

for filing PIFs. This matter ii known as Robarge y O>mmQ!lwcaltb Edison Cmnpan.)', 98-ERA-

2. Two attorneys for Cammonwealth Edison Company's legal department, Glenn D. Newman, 

Esq., and Robert E.. 'Helfrich, Esq .• filed notices of appearance in this maner (w: Exhl"bit 2 ) as 

did two outside attome)'I, Richatd F. O'Malley, Jr., and David A. Goldberg (s.= Exhibit 3). On 

Novc:mbe:r 26, 1997, pursuant to Department of Labor discovery rules, Mr. Robarge filed 

requests for admission, seeking to atablisb that me filing of a PIF ~tutes "protected 

Specifically, Admission Request No. 3 states: 

The Complainant engaged in protecte4 activity under Section 211 when he filed 
''PlFs'' with the R.espondcn1. 

CorriE.d responded as follows: 

Respondent objects to this R.CCl~ as being overly broad, vague and ambiguous 
in refcrritl8 fef)erally to "PIF''' and for calling for a legal conclusion and, 
therefore, this Request ii de:r:Ued. 

A copy of Respondent's Respouso is attached hereto as Exlllbit 4. 

. . -
' The Jiling of mtemal sa~ tepetts constitutes core protected activity under Secnon 

211 of lhe EDe:igy Reorpiizing Act .42 U.S.C. f 5851 (1993). lbe filing of a PIF therefore must 
co:mtituu; core protected octiviiy. 

3 
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This cavalier attitude and recalcitrance to admit that me filing of PIFs is ptotecled aeU\.ity 

will directly impatt on the safe operation of alJ of ComEd's nuclear plants. Attached &o tliis 

petition as Exhibit S is • redacted affidavit submitted by a current Com.Ed employee. 1bis 

affidavit states that ComEd 1upervisors arc qe:rcd by the filing of PlFs and that Com.Ed's 

denial that the tiling of a PIF constiiut~ protected activity chills the willingness of employees 10 

file PIFs.2 

Plfs are absolutely esscntiat to ComEd~s we operation ofiu n~learplants. ComEd 

Nuclear Division Inlcgrated Reporting Program, NSwP-A-lS, Revision 1, p. 28, messes the 

need !or filin,g PIFs: '1i question arises as to whether a PIF should be initiated, initiate the PIP. 

Data obtained from several sccmll>&ly unrelated and insignificant events may indicate areas 

needing .improvement or adverse trends." Without tbe system of filing PIFs, safety concerns ma.y 

go undocumented, unreported and, most importantly, unresolved. Such inaction places an undue 

risk on the health and safety of e.mploycec and the general public. 

ComEd's public admission that tbe filing of a PIF is not absolutely and unquestionably 

core protected activity: 1) reinforces the ~=t abhorrent behavior, as identified in paragraph 3 

of'ihc attached affidavit that supervisors currently vent anger towards employees for fili.J'lg PIFs; 

and l) demomtrates io the entire workforce that the memorandum sent out by Mr Kingsley and 

similar actions on tbe part of Com.Ed are meaningless and that the real sentiment of ComEd 

managc:ment is tomistent with the anger shoVr"n by supervisors f'or the filing of Plf s. 'The 

2 The idc:atity of the affiant can be released to NRC by entering into the execution 
confidentiality agreement with the employee. lhe b:LSis for seeking confidentiality is set forth in 
paragraph 6 of the affidavit. 
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Conmlis$ion's May 14, 1996 policy statement CJltitled: Mfrccdcm for Employees in the Nuclear 

Industry~ Raise Concems Without Fear of Retaliation," provides that there is an ~'expectation 

that licensees and o1her employers subject to me authnrity will establish and maintain safety· 

conscious enviro.nmc:nts in which employee! foci free to mise aafet)' concems, both to their 

management and to the NRC. without tear of'reWWion... ComEd's public denial mat the 

filing of a PIF is ptotected activity nms count= to 1he Commission's Policy Statement. 
.' 

REQU"£STED BEI .JE.F 

Given the extreme safety significance associated with the unhmipered filing of PIF's, the 

Licensee knew or should have known tha.t the assertion in me midst of a Section 211 proceeding 

that filing a PIF is not protected activity would further chill mlJ)loyecs from the filing of PIFs. 

As such. Com.Ed's actions constitute a callous disregard to-wards the main1enance of a safety-

conscious enviromnent where employees arc free: to ni1e safety concerns without the fear of 

retaliation. 

'WHEREFORE, Petitioners respectfully requcs1s that tbe Nuclear Reg\llatozy Commission 

implement the fo11<7Vf'ini relief: 

1) Jmmedjate issuance of a &how cause order requiring ComEd U> explain why the 
filing of a PIF does not constitute eore protected activity under Sectio;.i 211 of the 
EnergyReorganizationAct, 42 U.S.~.§ SSSl (1993); 

2) The Usuam:e of a Level I violation and app1 opriate civil pmalty for taking ~on 
that ComEd knew or sliould have kno'Ml would chill employees from filing PIFs 
(a Level I violation is appropriate given the recent imposition of a Level m 
'Violation for a violation 10 C.F.R. §50.7 issued on November 28, 1995. a= EA 
9S ... 23S); 

3) Requite licensee to post a public apology for claiming that the filing or a PIP does 
not constitute protected t:.etivity. 

s 
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'The second allegation is summarized as follows: 

ComF.d l1ltnltionally Im.POied Restrictive Confidentiality Aimed ot 
Prohibiting Employee• from Prcrridln& Information co tbe NRC kl Violation 
of 10 C.F.R. §50.7. 

Durins the course of diicovcry undertaken on behalf of R.andy Robarge in the Se.ction 

211 proceeding known as Robcgc: y Ccmmcmwealtb Edjson, Case No. 98-ER.A .. , .. Mr. 

R.oba.rge's counsel agreed to a blanket confidentiality pzuvwon to expedite· discovery. eoum~i 

to ComEd and Mr. Robarge were to redu~ the confidentiality agreement to writing. Because 

Mr. R.obarge h&d uncovered innnmation be wished to provide to NRC. his counsel specifically 

sought to gain ComEd's C01l$alt !hat Mr. Jl.obarge could directly communicate information to 

0 NRC. 

On March 12. 1998, Mr. Aobarge's counsel submitted a letter to ComEd's counsel noting 

that Mr. Robarge objected to the wording of Section 3 (g) "bccanse it interl'ered with Mr. 

6 
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March 12, 1998 Lener &om Michael Kohn to David Goldberg (C'>py aic:losed as Exhibit 6) 

1 Section 3 reads as follaw5: 

All information designated as ~oniidential shall not be disclosed to any person 
other than: 

a. Counsel for the parties tn this action incNding necessaxy secretarial, 
suppon and clerical personnel auisting tueh counsel; 

b. The individual parties and thd.r employee or former employee witnesses or 
witneues employed or formerly employed by Commonwealth F.dison 01 

any subsidWy thereof 

c. Qualified persons transcribing or recordiilg testimony involving such 
information or do~e:nts and necessary sienograpbie and clerical 
pcnonnel thereof; 

d. Tccbmcal experts and. their staff who are employed for the purpose of this 
litigation; 

e. The presiding Admi!Iistrative Law Judge ( .. Al.J''), his assistants and such 
other penon.nel u may be authorized by him; 

f. Other pc:n;.ons by written c.cmse:ct oft.be person 0t party which Nm.is.bed 
the confidential information; 

g. Governmental law enforcemait agencies and othc:r goYemmcntal bodies 
pursuant to valid subpoena. provided that: 

(I) me subpoenaed party give COUJJSel for the designating party 
~ttea notice o! such subpoena within five (S) days after service 
o!tbc subpoena but nul less that .five (S) business clays prior to the 
production of the documents in response thereto and shall. if so 
directed by Ille dmgnating party, object to such subpoeaa on a 
timely basis so as to preserve the designating pmy's rights; md 

(J.i) at er 'before the time or produ.erion the subpoenaed pany shall 
proccc:d in good faith to Hele to Oba.in confidential treatroent Of 
such ''Confidential" subpoenaed documects from tbe relevant 
governmental law enforcement agency or body to the fullest extent 
nvail&ble unda' law. 

7 
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paragraph under subsection (g) that would~ as follows: 

Nothing in this agreement shall constitute a prohibition on either party to 
~mmunicate directly with the U.S. Nuclear Regulatoey Commission any 
information or doaunenwion that is degigna.ted as ''c:oufi.rimriAl" by either party 
except th.a1 the pany sccmg to provide that zmterial to the NRC shall clearly 
designate the d~ts as 'confidential' and re.quest that the documents be 
treated as confidential to the filllest ex.tent rcason&blc under the circumstanec. 

Id., atp. 1. 

On March 18, 1998, counsel to Mr. Robarge again wrote io ComEd'a comuel noting that: 

..• the only outstanding dispute c.oneans complainant's insistence to 1be inclusion 
of subpart (iii) to Section 3(g). We are greatly disturbed by Respondent's refusal 
to incc:rrpora.te this ~hange inco 'the agreement. Jn any event, I am b.erewi1h 
including a proposed addendum to the agreement that would incorporate the 
language Complainant wants included, i.e., Section 3(g)(iii). We have executed 
this proposed addendum in the hopes that you will agree to these terms. 

Copies of the March 18. 1998 lener and addendum are attached hereto as Exhibit 7.4 

Evidence of ComEd's specific intent to prohl"bit direct communication of i.n!ormation to 

the NRC is contained m the follow-up letter issued by Com.Ed's ~umel on March 19, 1998. 

Therein it states: · 

• The addendum to 3(g) reads as follows: 

(iii) nothing m this stipulation and order shall constitute a prohibition on either 
pany to ccinmunicatc dircetly or ind.ireetly with the U.S. Nuclear Regulatory 
Com.mission ("NRC") my information or documentation that is designated 
"'Ccnfid.enrial" by either psrty except that the party seeking 10 provide lbat 
matmal to the NR.C •hall ~learly desigzwe the ~cnt as "Confidential" and 
teqUest that the document be trcalcd os such by NRC io th~ fW.lc:st extent possible 
under the cimxmsUmcc9. 

8 
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.MI explicitly noted just three days ago in my letter 10 you, She language In fOUr 
Addfltdum ft not 10methtng ComEd will st:lpµlate to tn n con[jdcpti;sJjl) 
ordez (or Bil addendum to such prdrt}. On the merits, tt>ts se~tign gges 
dJu.d1y atpinst tbe purpo.te for having the confidentiallty order in the first 
,11lacc. 

It should be nomd that Mr. David Goldberg, the aurhor of the letters, confirmed to 

Michael Kohn that he discussed the prohibition or allowing Mr. Robarge to directly 

communicate with the NR.C whh the "clifmt." Prior to that ComEd's counsel acknowledged to 

Stephen Kohn that the confidentiality mms represented the standard gag provisions ComEd 

tequires in all suc:h mattcts. 

ARGJIMENI' 

Intctfering with an employee's right to directly c:ommunica1e with NRC is repulsive to 10 

C.F.R. §S0.7(!).5 Most troubling is that the Match 19, 1998 lener fii:>m ComEd's coumel 

demonstrates that the prohibition on communication with NR.C was intentional rather 1ban 

inadvencnt. A pattern and prKtice of keeping information ftom the NRC is demou.s1rated by a 

statement made by ComEd's counsel to Stephen Kohn th.tt identical the restrictive 

confidentiality language is routinely incoiporattd in agreements c:mcrcd into by ComEd. 

REQJJI,STED BEi ,JEE 

5 The lC1'm .. employee., under S"tion 211 of the E.ne.rgy Reorganization h.t, 42 U.S.C. 
§5851, is specifically meant to including former employees. Sec. e.g., Hill et, al v TVA. Case 
No. 87-ERA-23124, P&O fllemand by SOL, at p. 10 (May 24, 1989). JJ such. interierin.g with 
Mt. Robarge'• right to communicate clirQet)ywith NR.C is no more pemutted that prohibiting a 
current c:mployee·s right 10 communicat~ with NRC. Indeed, it i& not uocommon !or former 
employees to be more willing to provide in!Dmwion to NR.C as Chey an: no 1011ger fearful of 
losing their job. 

- ~-~ .... 
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information to the NRC is a probibiicd practice under l 0 C.F .R. §SO. 7(1). To correct this 
prohibited praciice, NRC should take the following action: 

1) Issue a show r.Ause order to ComEd requiring it to explain undc:r oath why the 
imposition of restrictive confidentiality clauses prohibiting employees from 
directly communicating information to NRC should not be prohibited; 

2) Impo&irian of a Level I violation and appropriate ~ivil penal')' asainst ComEd for 
the intmtional violation of 10 C.'f.R.. §50.7(f); 

3) Require ComEd to transmit to all individuals under similar restrictive 
con.fideNiality ten:ns notice that they are now free to communicate information to 
NRC; 

4) Require Licensee to release to ihe NRC c:opies of all resuictive confidentiality 
a.greemenu entered into by ComE.d and my subrmitractors employed by ComEd 
since March 21, 1990 (the date of the Federal Register notice of 10 C.F.R. 
§50. 7(f) was published). 

RespectfUUy submitted: 

~~ 
Micliael D. Kohn, Esq. · 
Stephen M. Kohn. Esq. 
NATIONAL '\J..'HIS11..EBLOWER 
LE.GAL DEFENSE AND EDUCATION FUND 
P.O. Box 3768 
Washingt0n. D.C. 2000'7 
www.whistleblowers.org 
(20.2)342-2177 Fax (202)342-6984 

On Brief: Melame Olson 

Dated: Mmeh 25, 1998 

l.O 
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Memorandum 

Data· 

To: 

From: 

March 4, 1998 

All NGG Comlid Employees and Contractors 

Olfver D. Kirsgaley, Jr. 

Come~·· Sofety-Conscious Work Environment 

ComE.d Is commltted to D safety-conscious wonc environment in which ntJdetar workel8 aru 
encoure!jle'd to identify Afety es,ues r expeei anc:S encourage a positive atti\ude toward 
safely. tt Is your ob1Jgat1on a~ Cfu!Y as nuclear work§!§ to identil\I anr issue mar m?y 
~care and 'e!tatg opemtion.s. Thi5 roquires a safety ethic al a\I tevols that reftec:tl tNI 
attitude and per$onal respanslblltty fer lc:Jontifying aarety lsaues. We fnL.lst know lhe iS5uoo 
wa face if'\ order to reso\ve thom. 

ll\e Nuduar Regulatc:>ry Commission (NRC) eric;ouragas nuclear workers to idcantrfy uf ety 
Jssues to tt'teir em"loyer becauae lic:en&ees have primary responsit>tllty for ens\ilring safe 
rtudoar ~tions. The NRC believes that its ltc::ensees are in the best PQSfUon to deal 
promprty a!"ld effeC1ivoly wttt, sa'ety issues. Safety issues. when raised. will be prom~ 
reviewed. given proper priorisy hued upon sarery signifi~ance. and rescfved appropriatery. 
We arao will provide timely ~edbac;A( to tho originator of an issue and lO ether emPio)'ees. 

811Verol avenueu ell!at ~'" ComEd to repot1 safely issues. Tne u1a of Probbm 
ldet\tification Forms {rlFs). generally tne moot appropriate method of repot'lng o oafoty 
issue. is stro,,gly oncourDged. Using tho NGG Correct.Iva Aetion Program an thin way 
ene~~s appropriate assess1T1erit. oocumentat1on. and trending or issues. The NGG 
Employee Conc:ems Program provtcse.s an a1temat1ve avenue for reportl"g 14Sues tr\at 
cannot be resotved through lne supe"'l.sion or when conftdenttality is desired. Nuele4r 
Q'Ortcars mz,y alac raise issueD d1roctty with the NRC at any time. but the NRC ClXpads tt'8t 
wcneru nOl"ft'\atl)' wil t\ava idoMlfted lhe iaoues to tt\Qir emptoyers ehhor bafore or ot the 
seme time they GOntact tne NRC. 

We must 811 communicate ooenrv and aecuratety UJ) and down lh• management chain •n 
ordor to maintain a aarety-<:ansciDUs '#Ork en..,,ronment. f eticourage employ&OA and 
contraefar personnel to edaress safety ils.uea to line supervision, up to •"" indudin§ Vico 
Pn!sic:50nt.S. orabov•, us api:>ropriato. Supervisors ore ro~pol"sible for listening carefuffy, 
o"atuo1ing objeclivoly. artd acting promptly to add~ aafe\y tssues brougl\t to their 
attentioft. 

Acts of discrimination by a liconHe, contractor or subcontractor taken •nst a worur for 
bringing s•fcty issuiv1 to the attention cf licensee managemon1 er the NRC are againtt tne 
law. CornEo will not tolerate intlmldatAon, hOraHP!'lent. di:acrirn1nat1ol'l. or retaliation of any 
kll'NS against a n~r worker for reporting a safety iMuo. To s1.1ccecsfully improve OI\ our 
nuclear performance, we must continue to ic:te,,tl'1, ovatuate. and correct all aofcty i9sUe.a 
in o ti'rnd1 monnor. Than)( you for yoiur c;ooperatiart irt f~ffilling this 1mportam requirement 
or 10'1U' job. 

E:lehlblt __ ;.../ __ _ 
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In the Mauer or 
J..ANDY D. ROBARGE, 

Complainant 

v. 

COMMONWEAL TH EDISON COMP ANY, 

Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 91-.ERA-2 

NOTICE OF APPt;AR.ANCE 

Pursuant to 29 C.F.R.. § 18.34('o), Rules of Practice and Procedure for 

Administrative Hearings Before the Office of Administrative Law Judges, &ttomeys Glenn D. 

Newman and lloben E. Helfiich hereby norlce their appearances in the abo~captioned maner on 

behalf of Respondent, CommonweaJth Edison Company. 

Commonwe~thEdiJ.onCompany 
Legal Department 
125 501.ith Clarie Street. Suite 1500 
Chicago. Illinois 60690-0767 

ed\lbJr 2.. 
i 
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The \1.bdenigned anonzey hereby cerufics chat he caused a uue ~ corm:t cop)' 
of tbe auraaed Nona. OF APPEAR.ANC£ a.o be served on the following party by U .s. 
Mail, first class postage ~&id. aDd by U.S. First Cius Mail. on this 6lh day ot November, 
1997: 

Stephen M. Kohn 
Xohn, Kotm 8r. Colgpinto, P.C. 

3233 P Sueet. N.W. 
Wa.shingron. D.C. 20007-2756 

, .. _. --·--- - -· __ ,,_ - -
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tn the Matter of 

UNITED STATES DEPARTMENT OF LABOR. 
OFFICE OF ADMtNlSlllATIVE. LAW 1UDGES 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Cue No. 98·EllA·2 

v. 

COMMONWEALTH EDISON COMPANY, 

Respondent 

NODCt OF APPEAR.ANCE 

Pursuant 10 29 C.F.R.. § l 8.34(b), Rules of Practice and Procedure for 

Administrative Hearings Before the Office of Administrative Law Judges, attorneys Richard F. 

O'Malley, Jr. and David A. Goldberg hereby notice their appearance in the above-captioned 

matter on behalf of Respondent, Commonwealth Edison Company. 

SIDLEY & AUSTIN 
One Fim National Plaza 
Chicago, minois 60603 
(312) 853-7000 (tel.) 
(312) 853-7036 (fax) 

Respectfully submin~ 

emtbit_...;;3;..... __ _ 
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BEFORE THE UNITED STATES DEP All TMENT OF LABOR. 
OFFlCE OF ADMINISTRATIVE LAW JUDGES 

RANDY D. JlOBARGE, 
Complainant, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 98-ERA·l 

COMMONWEAL. TH EDISON. 

Respondent. __ ) 
RESPONDENT'S RESPONSE AND OBJECTIONS TO 

COMPLAr.'\A~rs R.EQU'EST FOR PRODUCTION OF DOCUMENTS 
AND REQUEST FOR ADMISSIONS 

Respondenr, Commonwealth Edison Company. by and through counsel. hereby 

rbponds and objects to Complainant's Request tor Production of Do~uments. Admissions and 

Interrogatory Questions to Respondent ("Complainant's Request .. ). 

CjESEB;\L O'BJJ:QIONS TO t>OCUMENT REQUESTS 

l. Some or all of' the document requests are vague. ambiguous, ill-defined. and 

- -
largely duplicative of the material requested in Complainant's prior requests. 

2. The document requests are unduly burdensome for Re.ipondent in lipt of the 

relevam facts and issues in this action. and they represent an improper attempt to harass and 

disNpt Respondent's business operations. 

J. Some or 411 of the document requests seek production of materials wlUch are not 

relevant to this case. and not likely to lead to relevant evidence. In particular, but without 

-~--''-! __ _ 
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3. The Complai~t engaged in protected activity under Section l l 1 when he filed 
•pif s• with the Respondent: 

Ba;s.ppnsc: · Jlespondcnt objects to this Request as being overly broad, vague and ambiguous \n 

referring generally to ·plf s"' and for calling for a legal conclusion and, therefore, this Request is 

denied. 

4. The Complainant engt.ged in protected activity when he raised is~ues concerning 
the conduct of Toni MyCf'5: 

Bppons,: Respcndem objects to this Request as being overly broad, vague and ambiguous in 

refcmng generally to Nraised issues .. and for calling for a lega1 conclusion and. therefore, this 

Request is denied 

5 The offkiaJ who made the decision to terminate Mr Robarge knew of the 
proieetcd activity eng15ed in by the Complainant· 

Rcsponu: Respondent objects to this Request in that it is vague and ambiguous by sugesting 

that a. single "official" was involved in the decision to tenninau: Mr. R.ob&rge, and to the extent it 

calls for 11 legal conclusion. Therefore, this R.equest is dc.nied. 

6. Other supervisors empJoyod in the HP Department made remarks which were 
audc, rude. lured, wlgar and/or foul and did not obtain any discipline: 

Rcspome.: Respondent objeets to this Request on the basil that it is inherently vague and 

ambiguou5 and, thc:ref'orc, this Requm is denied. 

1'4 
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Response: Respondent ~bjccu to this llequest as being vague and ambiguous, in addition to 

bdng irretc:vant to the extent it calls for information •prior to April 1996 • given that Complainant 

was terminated on December 9, 1996. Therefore, this Request is denied. 

Jllchard F. O°Malley, Jr. 
David A Goldberg 
SIDLEY It. AUSTIN 
One First National P~.a 
Chicago. Illinois 6060) 

18 
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AFFIDAVIT 

Undec the pains and penalties of perjury,. I, C*.+ .,~I hereby 
affirm dw the followiilg mf'onnation is true &Ad correct: 

1. lam CWTc:ndy a!l emplo~e of C.ammonwcaltb EdiJon at Plant Zion. 
and I h:r\.i: been ctnployed by Commonwealth Edison for eight (8) 
years. 

l. Filing a 'Problem Identification Fonn (PD-') is '1ery iinportant 10 public 
hea11h and satety. 

3. 

4. 

Ir is well )mown at C.ommonw~a!tb Edison that other employee~ aud 
supcf'iisors may get :W@l'Y at an employee foT filing a PtF 

I bave .seen the official lef3l prt~ition rtf Commouwc:atth Edison 
r~gardi.n~ wl\ether filing PIFs .:nnst1nm:s ptotcct~J ;\C:tivit)·, aud l ~-as 
v~ry UJ"SC'f by what 1 have read 

$. nu~ type C'f statcment by Cotwnonwealth F.dison C<'nfirms the chilling 
effect that it has on 111~ and wherhe1 J will file PtFs iu tbc fl'lnm: I 
heli~v~ that this sutec:u:l\t would clearly have a chlllmg effect 011 otl1er 
empJoyees a~ they cunti11uc tu l~ain of Commt.·mwe:>lth Ed.lson·s 
position. 

6. r am ~ ~neemelf that fihng this affidavit i:nay result in retaliatory 
actions taken ~~st \\\C,. and thu.s I L"eq\\tSt c~mplet~ confi.dentialiry 
uom tlle Nuclear R egufatory Co1nmission. 

THE AFFIANT SAYETH FURTHER NOT. 
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KOHN, KOHN&. COLAPINTO, P.C. 

Via fax No. 312-85).7036 

David Goldberg 
Sidley &. Austin 
One First National Plaza 
Chicago, n. 60603 

Dear David; 

3233 P Stteet. N.W. 
W&ShlDJU>!l, D.C. 20007-2.7'6 

Tel: (202) '42-6980 
Fu: {202) J.42-6984 

March 12.1998 

Re: Robarge v. Commonwealth Edisio11, 98-EJU-2 

I can only hope that the proposal set out in this letter can constirute a final 
agreement on the wordi.ng of a stipulated confidentiality agreement. Earlier ioday we 
bnefly spoke about complainant9s objected to the inclusion of Section (g) in the stipulated 
protective order. During our discussions 1 advised you that we object to the inclusion of 
Scetion (g) because it interfered with complainant's ability to directly communicate with 
tbc Nuclear Regulatory Commission· ("NRC"). Your response to this concern was that the 
under the remainder of the agreement the complainant need only alen respondent as t0 

which documents complainant would like to submit to NR.C and that if we are unable to 
reach an agreement on this maner that we would then be required to obtain an order flom 
the: Department of Labor to secure the release of the documents. Smee our last 
convetSation 1 reviewed your original draft as well as the proposed draft Stephen 
forwarded·~ you on March 10, 1998. As it iums out, the rnere deletion ofs~tion (g) did 
not cure the problem complainant sought to cure (i.e., an unhindered right to share 
documents directly with NRC without having to wait for a subpoena and exhaust the 
procedures stated in the agreement.). In fact> we can agree to the introduction of Section 
(g) simply by your agreeing to add a new subpart (iii) thereto, which would state as 
follows: 

Nothing in this agreement shall constitute a prohibition on either party to 
communicate directly with the U.S. Nuclear Regulatory Commission any 
infonnation or documentation that is designated as "confidential'' by either parry 
exeept that the party seeking 10 provide that material to the NRC shall clearly 
designate the document as "'confidential0 and request that ihe do,ument be treated 
as confidential to the fullest extent T"USonable under the circumstance. 



.. ·~ . ... 
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Complainant also now seeks to include a new paragraph 12 as follows: 

Nothing in this agreement shall constitute a waiv~ by any party thereto to seek a 
modification of the tcnns of this stipulated protective order with the presiding 
adminis1rative Jaw judge. 

Finally, we agree to sign the agreement as counsel for Mr. Robarge and to modify 
paragraphs 7 and 8 as you requested. I nm enclosing herewith a ~opy of .. Exhibit A•• 
(which should have be CD include iD our March 10th uansmission but may have been 
inadvertently omitted). 

Complainant would like to wrap this matter up today. I am prepared to fax a signed 
agreement incorporating the above-identified changes today. 

Very truly yours, 

Michael D. Kohn 

2 
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KOHN, KOHN & COLAPINTO, P.C. 
3233 P Street, N.W. 

Via Fax No 312.g53. 701fi 
David Goldberg 
Sidley & Austin 
One Fim National Plaza 
Chicago, 11. 60603 

Wubmgr.on, D.C. 20007·2756 
Tel: (202) 3.42-6980 
fax: (202) 342""6994 

March 11, 1998 

Re: Robtug1 ''· Commo'1tWealrla Etluion.. 98-ERA-2 

Dear David: 

Please fmd enclosed an executed S1ipulation and Order Governing Confidentiality of 
Documents and lnfonnation that incorporates all of your demands. As you are a.ware, the only 
outsranding dispute concerns comp1ainant•s insistence to the inclusion of subpart (iii) to Se.ction 
3(g). We are greatly distUrbed by Respondtnt's rcfusa1 to incorpo:rate this change into lhe 
agreement. In any event, l am herewith including a proposed addendum to the agreement that 
would incorporate the language Complainant wants includ.e.d, i.e., Section 3(g)(in). We have 
executed ws proposed addendum in the hopes that you will agree to these terms. You arc 
dir"ted to execute and tax to me a copy of the agr=ment after you execute it. I anticipate th11 
you will file an executed agreement with the Court~ (and serve a copy on me as well). 

M we have executed an agreement deleting the tenns to which respondent was unwilling 
to inccrporaie, you are directed to immediately iransmit all documents responsive to 
complainant's olruitandin.g diseovcryrequcsts. I anticipate chat these documents wilJ be shipped 
~ I continue to be: mystified by respondent's continued refusal to produce ducwnmts you 
claim to constitute confidential matenal when these documents were protected from disclosme 
under the agreement set forth in the November 2S, 1997 on-thc--record agreement entered into 
between Stephen Kolm and Richard O'Malley, Jr. (S= Strodl deposition at pages 49-52). Your 
continued refusal to produce documents has hampered and continues to hamper complainant's 
trial preparations 

Very ttuly yours, 

~~ 
Michael D. Kohn 

echfbrt _ .. 7;...._ __ _ 
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UNITED STATES OF JU-mRICA 
DEP.i.RTMENT OF LABOR 

OFFICE OF ADMINISTRATIVE LAW JUOQES 

RANDY JtOBARGE, 

"'. 
COMMONWEALTH EDISON, 

Complainant, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------~----------~> 

98-ERA-2 

ADPDJllIM TO .S%I2M.1TTQN AND OJU)BI GOYEJUaHG CQNEIDDlTXAJ.'ITY OE 
J>OCPXENTS NiP INfORl(ATTOt{ 

On March __ , 19~8 the p~rtica entered a Stipulation percaining co 

~he confidentiality of documen~s and information produced during 

discovery. The partiee hereby agree to the inclusion of an additional 

subpare at the conclusion of seceion 3(9) (ii) which shall henthforeh 

be designated aa section 3(9) (iii), and which 5hall states as follows: 

(iii) no~hing in this stipulation and order &hall constitute 

a prohibition on either party to communicate directly or 

indirectly with the U.S. Nuclear Regulatory Commiasion 

(•NRc•) any jnformation or QO~umentation that is designa~ed 

•confiden~ial• by aither party except that the party seeking 

to provide tha~ material to the NRC shall. clearly designa~e 

the documen~ as •confidenLial• and reques~ ~haL ~be document 

be treated as such by NRC to ~he £ullest ex~en~ possible 

under the circumstances. 

[Signa~ures appear en following page) 
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Attoxney for Complainant: 

Stephen M. Jtohn 
Michael D. JCohn 
JCOHN, JCOHN & COLAPINTO, P. C. 
3233 P Street, N.W. 
Wash1ng~on, D.C. 20007-2756 
(202) 242-6980 

SO ORDERED: 

0 

0 

Hon. Thomas F. Phalen, Jr. 
Administrative Law Judge 

518/po addendum 

Attorney for Respondent 

Richard F. O'Malley, Jr. 
David A. Goldberg 
SIDLEY & AUSTIN 
one First National Plaza 
Chicago, IL 60603 
(312) 853-7000 

Daeed 
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SIDLEY &. AUSTIN 

lc'I 1'~C.o.1.~ .. 

••• • .. • to:&rct ,.,.v•t•. 
(JI 'I a~.:\ ll1' 

»a faqimiJr 
Mid,'DC:l IJ Kohn 
Xoho. ICohn & l'~Apintl\ 
ll.U 'f St~ct. NW. 

W1~in.t,rton. 0.('. 20UCJ7.2756 

Dear Michael· 

Chu: fnt;T N&Tuu1"' .. ,_..,,_,. 
Cua(.•uu. u.1.111" '' ~0603 
TU.tt'MHflll )t2 8!i3 '700U 
r,u--1MIU. ~12 g;,;, /U36 

Much I!>, 1998 

• A~IUJCr.~f"-.. 9.C:. 

.. ~,."'""' 
..... &:.," .... -,., ..... " 

Uic f(\TTI'\ nf c.~CC4.lted co,,fidetltialhy cmJc:r that ynu tbrwardcd to me yesrcrdav 
CO,,tift11e~ tu have: errors and n1he2 proolr.rn' that 1 have t.(llt!W)'ed to yuu since we began &ali..ins 
OC1 the subject m:C'ILlr. I am ;.~ming \fiat, 9ive11 ynur J't'\'i)i:d order, yau hl"t t.bo$en nor io 

wa: me up °" my sua:=-tiol) to gn had lO ComEd's nri.,ina1 order from larw.d.l'Y (which ,,. 
~ng, ~en lMt yuu have new hJ.ticaiJy i~urpt'Tnte.d .aJ1 of the tcctif'n~ from Lhe C:om"F.d 
dneumcnt ~\ ~ou once reported 10 be prohlem1tic). Nonethele.~~ 1 would reenmmc:nd that until 
"'' .riher di~~s \hc:s.e W1tCT"C -ra t0nslly, ar you circulate & draft fur my rc:Yiew and ~t. 
fOU rc:frain in the rutu&°' fr('m aendin,g ~ &D C'ICCCuted dowrm!nt that )'OU prt!plU'Cd with a 
"dirccri~n· tn Jiln mid Dlc it 

0 Here is a \isl of i1er1• that 1 l11vc ftlun4 for wrreetiO'n ar modification· 

r 

' l(p)( ii) rads "the •ubrC'Ctlaed t'IM)' ahall f>'IXilC<! 11\ good faith •.. • 1bia 
aibo.ald read "prnc.'Ctld i.n good faith ... • 

1 7 improperly fCIKh "lhe pany U'f"*tring coiJidcntiality shall b~ twwnty 
d:r1f. fo!lowins tcrmiri&tion ul' such ncgcniation~ in which to mak.e a 
motinn ... • It shuuld read the PIJ\)' oltJ~'tmg lu lhc confidtntiaht~ has tn 
m:ske Ill')' mution. 

-Aa 1 explicitly not~J just lhree days ago iri my lctLcr io you, the )quag& in 
)'Oilr Addendum;, not smnelhinw, Cosnt-:d wi11 stipula\c to in a 
con.ndcntiality arder {ut ao addendum &.o such order). OJI the ments. Uais 

Exhibit _______ _ 

: ;; 
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Mic'bac:I D. ICohn 
M&t'Ch 19, JCJCJX 
Pascl 

SCCliOll goct ditd)r •!•im:t rlvl lN~ose fo, ha.vmg 1hc cazWdcatwity 
order iD the firs1 p~. funht.t. tf'.crc i• alrn&dy ~ pro~sfon m the ordd' 
(anco it is S"Wed properly in! '7) ~l &ivoa both paniu sh.: abili\.' LC &void 
a ~d.entillity delli!(nltluD if Lho, ~ desire. 

AJ we have linc:c tbt beginnins of thi, you. ~t: n:auain rwJy 10 submit a wml:;bJe 
and suitable con1i'1c::r\lialuy ordct !or Judac 1hAlcn to t!fller. Nothing shuuld be caualog you in be. 
as your Jener pn.~ h. •mystified• by CurnEd's commitmcm to 1n1urin~ lha\ an appropriate 
stipulArion is fiftAli1.cd before fi.lnht:r document p1 ~iOll takes place - indeed. '&he clopusiboa 
Ual'IM:lip\ pages you cite 11t the cJnce nf your letter npn::ssly provjdc that your 'hrnther and 
RK:bard O'M alk:y a.we-eel It tht Strodl depo~itinn hack in November to ~))'replace St.ve'a 
onLl repr~nwion.s with tt formal ~nu1"l arder. J tNSt yuu will make the f\cceuary corrections tu 
the doaJmcm .. 1n'1 uyuu .,., unable to dml\ yrur pnJpu:111ed NJlC laa,;ut.sc. pkR-'e let me k1M>w os 
sonn as pu~blc. 

fil'l~tly, t'1a.<11e f1rid attached hereto a Nntice ofCaminutd Deposition (('.Ir yaur 
clacro, Mr Jlobarge 

eacln~ 
cc: Richard f. O'Malk')'. Jr. 

\ .. ·~; 
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UNITED STA TES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

) 
Tn thP. M~tter of ) 

) Docket Nos. 50-295 
Com.Ed ) 50-304 
(Zion Plant, Units 1 and 2) ) 

__) 
) 

In the Matter of ) 

J Docket Nos. 50-456 
l.Omt.o !>U-4~7 

(Braidwood Plant, Units 1 and 2) ) 

) 
In the Matter of ) 

) Docket Nos. 50-454 
ComEd ) 50-455 
(Byron Ph1114 Unil 1 ~ml UniL 2) ) 

) 
Jn the Matter of ) 

) Docket Nos. 50-237 
Com Ed ) 50-249 
(Dresden Plant, Unit 2 and Unit 3) } 

) 
In the Matter of ) 

) Docket Nos. 50-373 
Corn Ed ) 50-374 
(LaSalle County, Unit 1 and Unit 2 ) 

) 
In tho MQtter of ) 

) Docket Nos. 50-254 
ComEd ) 50-265 
(Quad Cities, Unit 1 and Unit 2) ) ___ __) 

NOTICE OF WITIIDRAWALOF 10 C.F.R. § 2.206 PETITION TO CORRECT 
ILLEGAL RESTRAINT ON COMMUNICATION WITH NRC AND TO 

RECTIFY A CURRENT CHILLING EFFECT ON THE REPORTING OF 
SAFETY CONCERNS 



l~ 
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0 

Pursuant tO l 0 C.F.R. § 2.206, Randy Robarge hereby withdraws, with prejudice, the 

2206 p~tion he fi!OO conc=::y;;~:tc~ 7:.&tcd M=h 25, 1998. 

Dated: June 26, 1998 

Michael D. Kohn, Esq. 
Stephen M. Kohn, Esq. 
NATlONAL WIDSTLEBLOWER 
LEGAL DEFENSE AND EDUCATION FUND 
r.o. D.:m .J7GO 

Washington, D.C. 20007 
www .whistlebJowers.org 
(202)342-2177 Fax (202)342-6984 



0 

0 

UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON, D.C. 20555-0001 

Michael D. Kohn 
National Whistleblower 

Legal Defense and Education Fund 
P.O. Box 3768 
Washington, D.C. 20007 

Dear Mr. Kohn: 

Apri 1 29, 1998 

I have received your Petition dated March 25, 1998, addressed to the U.S. Nuclear Regulatory 
Commission (NRC), which you filed on behalf of the National Whistleblower Legal Defense and 
Education Fund and Mr. Randy Robarge. The Petition requests that the NRC take immediate 
corrective action and impose civil penalties against Commonwealth Edison Company (ComEd). 
As grounds for the request, the Petition asserts that (1) ComEd's assertion in a pleading in a 
case before the U.S. Department of Labor, 98-ERA-2, that the filing of a "Problem Identification 
Form• (PIF) does not constitute protected activity fosters an atmosphere of intimidation and chills 
the reporting of safety concerns in violation of 10 CFR 50.7, and (2) ComEd intentionally imposed 
"restrictive confidentiality" aimed at prohibiting employees from providing information to the NRC 
in violation of 10 CFR 50.7. 

Your Petition has been referred to me pursuant to 10 CFR 2.206 of the Commission's 
regulations. The NRC staff has determined that the issues raised in the Petition do not constitute 
an immediate safety concern at ComEd's nuclear facilities, based on the information you have 
provided, and, therefore, your request for immediate action is denied. The NRC routinely 
assesses licensee actions to identify problems at facilities, including the processes used by 
employees to identify problems (e.g., PIFs). Based on these periodic assessments and 
observations made during the conduct of normal inspection activities, as well as investigations of 
particular allegations, the NRC has not found that the licensee discourages employees at ComEd 
sites from utilizing the process of filing PIFs to identify safety concerns. 

As provided by 10 CFR 2.206, the staff is reviewing your request and we will inform you, within a 
reasonable time, of the action we will take. 

I have enclosed for your information a copy of the notice that is being filed with the Office of the 
Federal Register for publication. I have also enclosed for your information a pamphlet on the 
public Petition process. 

Sincerely, 

Endosures: Federal Register Notice 
Pamphlet re: Public Petition Process 

cc w/o encl 2: See next page 
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UNITED STATES NUCLEAR REGULATORY COMMISSION 

POCKET NOS. STN 50-456. STN 50-457: STN 50-454. STN 50-455: 50-237. 50-249: 

50-373. 50-374: 50-254. 50-265: AND 50-295. 50-304 

LICENSE NOS. NPF-72. NPF-77: NPF-37. NPF-66: DPR-19. OPR-25: 

NPF-11. NPF-18: DRP-29. OPR-30; AND DPR-39. OPR-48 

COMMONWEAL TH EDISON COMPANY 

RECEIPT OF PETITION FOR DIRECTOR'S DECISION UNDER 10 CFR 2.206 

Notice is hereby given that by Petition dated March 25, 1998, the National Whistleblower 

Legal Defense and Education Fund and Mr. Randy Robarge (the Petitioners) have requested that 

the U.S. Nuclear Regulatory Commission (NRC) take immediate corrective action and imposition 

of civil penalties against Commonwealth Edison Company (ComEd). 

As grounds for their request, the Petitioners assert that (1) ComEd's assertion in a 

pleading in a case before the U.S. Department of Labor, 98-ERA-2, that the filing of a "Problem 

Identification Form• (PIF) does not constitute protected activity fosters an atmosphere of 

intimidation and chills the reporting of safety concerns in violation of 10 CFR 50.7, and (2) 

ComEd intentionally imposed "restrictive confidentiality" aimed at prohibiting employees from 

providing information to the NRC in violation of 10 CFR 50.7. 

The request is being treated pursuant to 10 CFR 2.206 of the Commission's regulations. 

The Petition has been referred to the Diredor of the Office of Nuclear Reactor Regulation. The 

Petitioners' request for immediate action was denied by letter dated April 29, 1998. 
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A copy of the Petition is available for inspection at the Commission's Public Document 

Room at 2120 l Street, N.W., Washington, DC 20003-1527. 

Dated at Rockvllte, Maryland, this 29th day of April 1998. 

FOR THE NUCLEAR REGULATORY COMMISSION 
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cc: w/incoming Petition 

Mr. Oliver D. Kingsley, President 
Nuclear Generation Group 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, S.uite 900 
Downers Grove, Illinois 60515 

Michael I. Miller, Esquire 
Sidley and Austin 
One First National Plaza 
Chicago, Illinois 60603 

Regional Administrator, Region Ill 
U.S. Nuclear Regulatory Commission 
801 Warrenville Road 
Lisle, Illinois 60532-4351 

Illinois Department of Nuclear Safety 
Office of Nuclear Facility Safety 
1035 Outer Park Drive 
Springfield, Illinois 62704 

Document Control Desk-Licensing 
Commonwealth Edison Company 
1400 Opus Place, Suite 400 
Downers Grove, Illinois 60515 

Ms. C. Sue Hauser, Project Manager 
Westinghouse Electric Corporation 
Energy Systems Business Unit 
Post Office Box 355 
Pittsburgh, Pennsylvania 15230 

Joseph Gallo 
Gallo & Ross 
1250 Eye St., N.W., Suite 302 
Washington, DC 20005 

Howard A. Leamer 
Environmental law and Policy 

Center of the Midwest 
35 East Wacker Drive 
Suite 1300 
Chicago, Illinois 60601 

Commonwealth Edison Company 

U.S. Nuclear Regulatory Commission 
Byron Resident Inspectors Office 
4448 N. German Church Road 
Byron, Illinois 61010-9750 

Ms. Lorraine Creek 
RR 1, Box 182 
Manteno, lllinois 60950 

Chairman, Ogle County Board 
Post Office Box 357 
Oregon, Illinois 61061 

Mrs. Phillip B. Johnson 
1907 Stratford Lane 
Rockford, Illinois 61107 

George L. Edgar 
Morgan, Lewis and Bochius 
1800 M Street, N.W. 
Washington, DC 20036 

Attorney General 
500 S. Second Street 
Springfield, Illinois 62701 

Commonwealth Edison Company 
Byron Station Manager 
4450 N. German Church Road 
Byron, Illinois 61010-9794 

Commonwealth Edison Company" 
Site Vice President - Byron 
4450 N. German Church Road 
Byron, Illinois 61010-9794 

U.S. Nuclear Regulatory Commission 
Braidwood Resident Inspectors Office 
RR 1, Box79 
Braceville, Illinois 60407 

Mr. Ron Stephens 
Illinois Emergency Services 
and Disaster Agency 

11 O E. Adams Street 
Springfield, Illinois 62706 
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Chairman 
Will County Board of Supervisors 
Will County Board Courthouse 
Joliet, Illinois 60434 

Commonwealth Edison Company 
Braidwood Station Manager 
RR 1, Box84 
Braceville, Illinois 60407 

Ms. Bridget Little Rorem 
Appleseed Coordinator 
117 N. Linden Street 
Essex, Illinois 60935 

Commonwealth Edison Company 
Site Vice President - Braidwood 
RR 1, Box 84 
Bracemille, IL 60407 

Commonwealth Edison Company 
Site Vice President - Dresden 
6500 N. Dresden Road 
Morris, Illinois 60450-9765 

Commonwealth Edison Company 
Dresden Station Manager 
6500 N. Dresden Road 
Morris, Illinois 60450-9765 

U.S. Nuclear Regulatory Commission 
Dresden Resident Inspectors Office 
6500 N. Dresden Road 
Morris, Illinois 60450-9766 

William D. leach 
Manager - Nuclear 
MidAmerican Energy Company 
907 Walnut Street 
P.O. Box657 
Des Moines, Iowa 50303 

- 2 - Commonwealth Edison Company 

Vice President - Law and 
MidAmerican Energy Company 

Regulatory Affairs 
One River Center Place 
106 E. Second Street 
P.O. Box4350 
Davenport, Iowa 52808 

Chairman 
Rock Island County Board 
of Supervisors 

1504 3rd Avenue 
Rock Island County Office Bldg. 
Rock Island, Illinois 61201 

Chairman 
Grundy County Board 
Administration Building 
1320 Union Street 
Morris, Illinois 60450 

Commonwealth Edison Company 
Quad Cities Station Manager 
22710 206th Avenue N. 
Cordova, Illinois 61242-97 40 

Commonwealth Edison Company 
Site Vice President - Quad Cities 
22710 206th Avenue N. 
Cordova, Illinois 61242-9740 

U.S. Nuclear Regulatory Commission 
Quad Cities Resident Inspectors Office 
22712 206th Avenue N. 
Cordova, Illinois 61242 

Phillip P. Steptoe, Esquire 
Sidley and Austin 
One Fir~t National Plaza 
Chicago, Illinois 60603 

Assistant Attorney General 
100 W. Randolph Street 
Suite 12 
Chicago, Illinois 60601 
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U.S. Nuclear Regulatory Commission 
LaSalle Resident Inspectors Office 
2605 N. 21st Road 
Marseilles, Illinois 61341-9756 

Chairman 
LaSalle County Board of Supervisors 
LaSalle County Courthouse 
Ottawa, Illinois 61350 

Chairman 
Illinois Commerce Commission 
Leland Building 
527 E. Capitol Avenue 
Springfield, Illinois 62706 

Commonwealth Edison Company 
LaSalle Station Manager 
2601 N. 21st Road 
Marseilles, Illinois 61341-9757 

Commonwealth Edison Company 
Site Vice President - LaSalle 
2601 N. 21st Road 
Marseilles, Illinois 61341-9757 

Robert Cushing 
Chief, Public Utilities Division 
Illinois Attorney General's Office 
100 W. Randolph Street 
Chicago, Illinois 60601 

Dr. Cecil Lue-Hing 
Director of Research and Development 
Metropolitan Sanitary District 

of Greater Chicago 
100 E. Erie Street 
Chicago, Illinois 60611 

Mr. David Helwig 
Senior Vice President 
Commonwealth Edison Company 
Executive Towers West JU 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 

-3- Commonwealth Edison Company 

Mr. Gene H. Stanley 
PWR's Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, It: 60515 

Mr. Steve Perry 
BWR's Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 

Mr. Dennis L. Farrar 
Regulatory Services Manager 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 500 
Downers Grove, IL 60515 

Ms. Irene Johnson, Licensing Director 
Nuclear Regulatory Services 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 500 
Downers Grove, IL 60515 

Commonwealth Edison Company 
Reg. Assurance Supervisor- Byron 
4450 N. German Church Road 
Byron, Illinois 61010-9794 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Braidwood 
RR 1, Box 84 
Braceville, Illinois 60407 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Dresden 
2605 N. 21st Road 
Marseilles, Illinois 61341-9765 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Quad Cities 
22710 206th Avenue N. 
Cordova, Illinois 61242-9740 
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Commonwealth Edison Company 
Reg. Assurance Supervisor - LaSalle 
2601 N. 21st Road 
Marseilles, Illinois 61341-9757 

Mr. Michael J. Wallace 
Senior Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 

· Commonwealth Edison Company 
Zion Station Manager 
101 Shiloh Blvd. 
Zion, Illinois 60099-2797 

Mayor of Zion 
Zion, Illinois 60099 

Commonwealth Edison Company 
Site Vice President • Zion 
101 Shiloh Blvd. 
Zion, Illinois 60099-2797 

U.S. Nuclear Regulatory Commission 
Zion Resident Inspectors Office 
105 Shiloh Blvd. 
Zion, Illinois 60099 

Commonwealth Edison Company 
Reg. Assurance Supervisor- Zion 
101 Shiloh Blvd. 
Zion, Illinois 60099-2797 
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UNITED STATES 

NUCLEAR REGULATORY COMMISSION 
WASHINGTON, D.C. 20555-0001 

May 20, 1998 

Mr. Oliver D. Kingsley 
President, Nuclear Generation Group 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 500 
Downers Grove, IL 60515 

SUBJECT: REQUEST FOR INFORMATION RELATED TO PETITION FILED PURSUANT TO 
10 CFR 2.206 - BRAIDWOOD, UNITS 1 AND 2; BYRON, UNITS 1 AND 2; 
DRESDEN, UNITS 2 AND 3; LASALLE, UNITS 1 AND 2; QUAD CITIES, UNITS 1 
AND 2; AND ZION, UNITS 1AND2 (TAC NOS. MA1383, MA1384, MA1385, 
MA1386, MA1387, MA1388, MA1389, MA1390, MA1391, MA1392, MA1393 AND 
MA1394) 

Dear Mr. Kingsley: 

On March 25, 1998, The National Whistleblower Center and Randy Robarge filed a Petition with 
the U.S. Nuclear Regulatory Commission pursuant to 10 CFR 2.206 regarding the above-named 
facilities. A copy of the Petition is enclosed. The Petitioners requested that the NRC take 
"corrective" action against Commonwealth Edison Company (ComEd) including immediate 
issuance of a show cause order and issuance of a Severity Level I violation and associated civil 
penalty. The Petitioners contend that these actions should be taken because of: "(1) ComEd's 
interference with the willingness of employees to file "Problem Identification Forms" or "PIFs" for 
fear that the employees could be retaliated against by ComEd for doing such; and (2) the 
intentional prohibition of an employee from being able to directly communicate information to the 
U.S. Nuclear Regulatory Commission." 

By letter dated April 29, 1998, the Petitioners were informed that the NRC had determined that 
the issues raised did not warrant immediate action; however, the NRC would review the 
Petitioners' requests. As a part of our review, we are requesting ComEd's response to the 
issues raised in the Petition. Your response should include your position on the relationship 
between filing a PIF and protected activity, your explanation as to your refusal to include a 
provision, in the confidentiality agreement referenced in the Petition, that would allow disclosure 
of confidential information to the NRC, and your position on whether requiring a subpoena before 
bringing confidential information to the NRC regarding any matter within NRC jurisdiction is 
consistent with 10 CFR 50.7(f). 

Also please provide a copy of the letter referenced in the March 19, 1998, letter from David 
Goldberg of Sidley and Austin to Michael Kohn (Exhibit 8 to the Petition). The letter is referenced 
on pages 8-9 of the Petition in the sentence, "As I explicitly noted just three days ago in my letter 
to you, the language in your Addendum is not something ComEd will stipulate to in a 
confidentiality order (or an addendum to such order): 
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Please provide your response within 30 days of receipt of this letter. If there are any questions, I 
may be contacted at (301) 415-3019. 

Sincerely, 

~i:%~1lf ajtManager 
Project Directorate 111-2 
Division of Reactor Projects - Ill/IV 
Office of Nuclear Reactor Regulation 

Docket Nos. STN 50-456, STN 50-457, STN 50-454, 
STN 50-455, 50-237, 50-249, 50-373, 50-374, 
50-254, 50-265, 50-295, 50-304 

Enclosure: Petition 

cc w/encl: See next page 
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cc: 

Michael I. Miller, Esquire 
Sidley and Austin 
One First National Plaza 
Chicago, Illinois 60603 

Regional Administrator, Region Ill 
U.S. Nuclear Regulatory Commission 
801 Warrenville Road 
Lisle, Illinois 60532-4351 

Illinois Department of Nuclear Safety 
Office of Nuclear Facility Safety 
1035 Outer Park Drive 
Springfield, Illinois 62704 

Document Control Desk-Licensing 
Commonwealth Edison Company 
1400 Opus Place, Suite 400 
Downers Grove, Illinois 60515 

Ms. C. Sue Hauser, Project Manager 
Westinghouse Electric Corporation 
Energy Systems Business Unit 
Post Office Box 355 
Pittsburgh, Pennsylvania 15230 

Joseph Gallo 
Gallo & Ross 
1250 Eye St., N.W., Suite 302 
Washington, DC 20005 

Howard A Leamer 
Environmental law and Policy 
Center of the .Midwest 

35 East Wacker Drive · 
Suite 1300 
Chicago, Illinois 60601 

U.S. Nuclear Regulatory Commission 
Byron Resident Inspectors Office 
4448 N. German Church Road 
Byron, Illinois 61010-9750 

Ms. Lorraine Creek 
RR 1, Box 182 
Manteno, Illinois 60950 

Commonwealth Edison Company 

Chairman, Ogle County Board 
Post Office Box 357 
Oregon, Illinois 61061 

Mrs. Phillip 8. Johnson 
1907 Stratford Lane 
Rockford, Illinois 61107 

George L. Edgar 
Morgan, Lewis and Bochius 
1800 M Street, N. W. 
Washington, DC 20036 

Attorney General 
500 S. Second Street 
Springfield, Illinois 62701 

Commonwealth Edison Company 
Byron Station Manager 
4450 N. German Church Road 
Byron, Illinois 61010-9794 

Commonwealth Edison Company 
Site Vice President - Byron 
4450 N. German Church Road 
Byron, Illinois 61010-9794 

U.S. Nuclear Regulatory Commission 
Braidwood Resident Inspectors Office 
RR 1, Box 79 
Braceville, Illinois 60407 

Mr. Ron Stephens 
Illinois Emergency Services 

and Disaster Agency 
110 E. Adams Street 
Springfield, Illinois 62706 

Chairman 
Will County Board of Supervisors 
Will County Board Courthouse 
Joliet, Illinois 60434 

Commonwealth Edison Company 
Braidwood Station Manager 
RR 1, Box 84 
Braceville, Illinois 60407 
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Ms. Bridget Little Rorem 
Appleseed Coordinator 
117 N. Linden Street 
Essex, Illinois 60935 

Commonwealth Edison Company 
Site Vice President - Braidwood 
RR 1, Box 84 
Bracemille, IL 60407 

Commonwealth Edison Company 
Site Vice President - Dresden 
6500 N. Dresden Road 
Morris, Illinois 60450-9765 

Commonwealth Edison Company 
Dresden Station Manager 
2605 N. 21st Road 
Marseilles, Illinois 61341-9756 

U.S. Nuclear Regulatory Commission 
Dresden Resident Inspectors Office 
6500 N. Dresden Road 
Morris, Illinois 60450-9766 

William D. Leach 
Manager - Nuclear 
MidAmerican Energy Company 
907 Walnut Street 
P.O. Box 657 
Des Moines, Iowa 50303 

Vice President - Law and 
MidAmerican Energy Company 

Regulatory Affairs 
One River Center Place 
106 E. Second Street 
P.O. Box 4350 
Davenport, Iowa 52808 

Chairman 
Rock Island County Board 

of Supervisors 
1504 3rd Avenue 
Rock Island County Office Bldg. 
Rock Island, Illinois 61201 

-2- Commonwealth Edison Company 

Chairman 
Grundy County Board 
Administration Building 
1320 Union Street 
Morris, Illinois 60450 

Commonwealth Edison Company 
Quad Cities Station Manager 
22710 206th Avenue N. 
Cordova, Illinois 61242-9740 

Commonwealth Edison Company 
Site Vice President - Quad Cities 
22710 206th Avenue N. 
Cordova, Illinois 61242-9740 

U.S. Nuclear Regulatory Commission 
Quad Cities Resident Inspectors Office 
22712 206th Avenue N. 
Cordova, Illinois 61242 

Phillip P. Steptoe, Esquire 
Sidley and Austin 
One First National Plaza 
Chicago, Illinois 60603 

Assistant Attorney General 
100 W. Randolph Street, Suite 12 
Chicago, Illinois 60601 

U.S. Nuclear Regulatory Commission 
LaSalle Resident Inspectors Office 
2605 N. 21st Road 
Marseilles, Illinois 61341-9756 

Chairman 
LaSalle County Board of Supervisors 
LaSalle County Courthouse 
Ottawa, Illinois 61350 

Chairman 
Illinois Commerce Commission 
Leland Building 
527 E. Capitol Avenue 
Springfield, Illinois 62706 
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Commonwealth Edison Company 
LaSalle Station Manager 
2601 N. 21st Road 
Marseilles, Illinois 61341-9757 

Commonwealth Edison Company 
Site Vice President - LaSalle 
2601 N. 21st Road 
Marseilles, Illinois 61341-9757 

Robert Cushing 
Chief, Public Utilities Division 
Illinois Attorney General's Office 
100 W. Randolph Street 
Chicago, Illinois 60601 

Dr. Cecil Lue-Hing 
Director of Research and Development 
Metropolitan Sanitary District 

of Greater Chicago 
100 E. Erie Street 
Chicago, Illinois 60611 

Mr. David Helwig 
Senior Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 

Mr. Gene H. Stanley 
PWR's Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 

Mr. Steve Perry 
BWR's Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 
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Mr. Dennis L. Farrar 
Regulatory Services Manager 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 500 
Downers Grove, IL 60515 

Ms. Irene Johnson, Licensing Director 
Nuclear Regulatory Services 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 500. 
Downers Grove, IL 60515 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Byron 
4450 N. German Church Road 
Byron, Illinois 61010-9794 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Braidwood 
RR 1, Box 84 
Braceville, Illinois 60407 

Commonwealth Edison Company 
Reg. Assurance Supervisor- Dresden 
2605 N. 21st Road 
Marseilles, Illinois 61341-9765 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Quad Cities 
2271 O 206th Avenue N. 
Cordova, Illinois 61242-9740 

Commonwealth Edison Company 
Reg. Assurance Supervisor - LaSalle 
2601 N. 21st Road 
Marseilles, Illinois 61341-9757 

Mr. Michael J. Wallace 
Senior Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 
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Commonwealth Edison Company 
Reg. Assurance Supervisor- LaSalle 
2601 N. 21st Road 
Marseilles, Illinois 61341-9757 

Mr. Michael J. Wallace 
Senior Vice President 
Commonwealth Edison Company 
Executive Towers West Ill 
1400 Opus Place, Suite 900 
Downers Grove, IL 60515 

Commonwealth Edison Company 
Zion Station Manager 
101 Shiloh Blvd. 
Zion, Illinois 60099-2797 

Mayor of Zion 
Zion, Illinois 60099 

Commonwealth Edison Company 
Site Vice President - Zion 
101 Shiloh Blvd. 
Zion, Illinois 60099-2797 

U.S. Nuclear Regulatory Commission 
Zion Resident Inspectors Office 
105 Shiloh Blvd. 
Zion, Illinois 60099 

Commonwealth Edison Company 
Reg. Assurance Supervisor - Zion 
101 Shiloh Blvd. 
Zion, Illinois 60099-2797 

Michael D. Kohn, Esq. 
National Whistleblower 
Legal Defense and Education Fund 
P.O Box 3768 
Washington, DC 20007 

-4- Commonwealth Edison Company 
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VNITED STATES Of AMERICA 
NUCLI.A.R REGULATORY COMMISSION 

) 
In the Matter' or ) 

) Docket Nos. 50-295 
Com!d ) 50-304 
(Zion Plam, Uniu 1 and 1) ) 

) 
In ibc: Maner or ) 

) Docket Nos. 50-456 
ComEd ) S0-4S1 
(Braidwood PJant, umu 1 cc! 2) ) 

) 
) 

Jn ihc: Matter of ) 
) Docket Nos. S0-4S4 

CamEd ) 5o.4SS 
(Byron Plant, Unit 1 and Unit 2) ) 

) 
In the Maner or ) 

) Docket Nos. SG-237 
ComEd ) S0-249 
(Dresden Plant. UDit 2 and Unit 3) ) 

) 
In the Maner of ) 

) Docket Nos. 50·373 
Com£d ) - -5().374 
(LaSalle County, Unit 1 and Unit 2 ) 

) 
) 

Jn the Matter of ) 
) Docket Nos. 50-2S4 

ComU ) 50-265 
(Q~ Ctcics, Unit 1 and Unit 2) ) 

10 C.F..R. § 2.%06 PEnTION TO CORRECT ILLEGAL RESTRAINT ON 
COMMUNICATION 'WITH NR.C AND TO REC! ll >!A C'tJRR.ENT CHILlJNG 

EIFECJ' ON THE UPORDNG OF SAFETY CONCERNS 

EDO -- G980185 

ENCLOSURE 
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Pursuant IO 10 C.F.ll. § 2.206, Tbe National Whistlcblowcr Center and Randy llobarge 

(hereinafter •'Petitioners") file this petition io seek immediate corrcc:tivc action and imposition of 

civil paialtie.c for l) ComEd 's inttdere:nce with 1he willi~ess of employees io file .. Problem 

ld&:nti5cation Forms" or -PlFs" Jbr fem: 1hat lhe employee cowd Jow1\llly be retaliated against by 

Com.Ed far doing such; mid 2) the intentional prohibition of an cznployee fi'cmi being able to 

direcily commmlicale iD!armation to the U.S. Nuclear R.egulnsoiy Commission ("'NRC"). 

Al.T.EGATIONJ 

Petitioners JU7TJmarlze the 1im allegation as follows: 

ComEd's Asse.rdon la D Peading Naclear 'Whiltleblo,:1er CoH Tllat the Filing 
of 11 "PlF'' Does Not Eq11ate to Engagmc in "Protecied Ae-ti.vlty,,, Fosten an 
Abzaorpllere or lntimidotlon and Chilli the lleportillg of Safet)· Co•ceru iD 
ViolatioD of 10 c..F.R. §50.'7 • 

BASIS fllB raE Al.I.tGATIQN 

On March 4, 1998. ComEd's President and Chief nuclear offi~, Oliver D. Kingsley, Jr., 

issu.ed a manormclum 10 nuclear cmployer1 and cnntractors claiming tlll! .. ComEd is commiued 

io a safety-conscious wmt environment in wbic.h DU<:lcar workers arc cnccuraged io identify 

Wet)' issues" md that aa[a)evcral avenues exist within Com:Eti to upon safety issues .. and that 

0 die '\iae of Problem tdcntificaticm Forms (PT.Fs)'" is .. the most appropriate method of reporting a 

~' safety W\&c." Mr. Kinpley then "81.es "'A.cu or ~tion by a lir.ensee, contraetor or 

'" suh:D.Dtraciar Uken Apinat a worbr for bringing aa!ety ilsues to the attention of liccmee 

management or the NRC are apimt the law." We auacb a~ of'Mr. Kingsley's mr.monmdum 
. 

hereto aa Exh11m .. 1" (O>mf.d NuclearDivisiml Imcgrated Repot"tin& Program, NSWP·A-15, 

adopts the PIF reporting mechanism as the core method of reporting safe<y·related conr.em..~ for 

2 
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the Braidwood, Byron, Dresden, LaSalle County, Quad Cities, and Zion plants). The memo 

appears to state that the filing of D PIF coostitutes core protected activity for Which 

disc:rimioatio12 against au emplnyee for filing a PlF will not be tolerated . 1 ComEd does not 

Mr. Robarge, a fonne:r anployee at one ofCom.Ed'Ji plants, filed a complaint mider 

Section 211 cWm.ing that he was diK:iminated against and aubjecicd IO 11 rctaJiaany discharge 

for filing PIFs. This matter ii knOVr1l u Robarge y C.Ommcmwealtb Edison Ccmutan>:. 98-ERA-

2. Two &ttomeys for Commonwealth Edi1ou Company's legal depanment, Glam D. Newman, 

Esq., and Robert P- Helfrich, Esq., filed notices of appearance in this maner (ace Exhibit 2) as o did two outside attome)'3, R.iclmd F. O'Malley, Ir., and David A. Goldberg (s.= Exhibit 3). On 

November 26, 1997, pursuant to Department of Labor di5eove:y niles, Mr. Robarge filed 

0 

requests for admission, seeking to establish that the filing of a PIF eonstitutes '}>rot~ted 

activity." 

Specifically. Admission Request No. 3 states: 

The Complain.am angased in protected activity under Section 21 l when he filed 
'4PIFs'' with 1hc R.cspondcnt. 

ComE.d responded as follows: 

Respondent objet"ts to tbis RCCi\.U:St as being overly 'broad, vague and ambiguous 
in referring zenerally to "PIF'" mid for ealling !or a legal conclusion and, 
therefore, this Request ii dmied. 

A copy ofkespcmdent's J.espomc is attached hereto as Exhibit 4. 

- -
' 'Ibe .Slins of intcmal safety reports constitute.a core protected activity under Sccdon 

211 of lbe EDagy .Reorganizing Act 42 U.S.C. § S8S 1 (19P3). The filing of a PIF theref.o.rc must 
eomtitute core protected aciiviiy. 

3 
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lbis cavalier attitude and recalcitnm~e to admit that the filing of PIFs is protected a.cth·ity 

will directly impact on the safe operation of all o! ComEd 's nuclear plants. Attached w ~ 

petition as Exhibit S i1 • Pdaeced affidavit submitted 'by o current Com.Ed employee. This 

affidavit states tlw ComEd Sl1pSVi5on m:o angered byibt filing o!PlFs and that ComEd's 

denial that the filing of a PIF ccma:imtes prot"ted activity chills the 1"illingnca of employees to 

file PJ:Fs.2 

P.Ifs a:re absolutely essential to Com£d•s me operation of its nuclear plants. ComEd 

Nuclear Division lnlcgraled Rcpcrtin,g Program, NSVJP-A· lS, llevision 1, p. 28, siresscs the 

need for fillil.g PIFs: -,,C question arises as 10 wbemer a PIF should be initiated, initiate the PIP. 

Data obLlined D-om several accmiii&ly unrelated and insignitieant events may indicate areas 

needinj improvement or adverse lmlds ... WiEbout tbe system of filing PlFi, safety con=ems may 

so undocwnented, unreported and, most imponantly. unresolved. Such inaction places an undue 

risk on the health and safety ofe:mployces nnd the genm.J public. 

Comfd's public admis&ion that me filing of a PJF is not absolutely and unquestionably 

core prorected activity: l) mnforces the et.ment abhorrent behavior, as idemificd in paragraph 3 

of the attached affidavit that supervisors cunently vent anger towards employees for :filing Pirs; 

ad 2) demomtrates to the entire world'oxce that the memorandum sent out by Mr Kinpley mid 

similar actions on the pan of CarnEd are meaningless and that the real sentiment of Com'Ed 

mmai=nent is consistent with the anger shown by sup«Visors for ihe &ling o!P.Ifs. The 

2 The identity of the affiam can be released to NR.C by entering into tho execution 
confidentiality agreement with the employee. The bas.ii for secklris confidentiality is set forth in 
parABrtPh 6 of &be nmdavit. 

4 



Commission's May 14, 1996 policy statement mtitled: ~rccdom for Employees in tbe Nuclear 

Industry to Raise Concerns Without Fear of Retaliation," provides that there is an 6 'expcctation 

th&r liumea and other employen subject to NRC authnrity will establish and maintain safety· 

conscious euviromnems in which cmployeea feel he to rm&e weiy ccmums, both ro their 

man.agemau and to the NRC. withow tear of retaliation." ComPA's public d=ial mat the 

filing or a PIF is protected activity runs counte: to 1he Commiulon 's Policy Statement. . . . 
REQJJ'ESTED BEI IEF 

Given the u.tn:mc safety significance associated with the llnhampered filing o!.PJFs, the 

Licensee knew or lhould have known th&.t tbe assertion in the midst of a Section 211 proceeding 

0 lbai filing a PIF is not protected activity would further chill employees from the filing of PIFs. 

0 

As. such. ComEd 's actions constitute a callous disregard towards the maintenance of a safety. 

conscious environment where employees arc free to rai1e safety concerns without ihe fear of 

retaliation. 

WHEREFORE, Petitioners n:spectfully requests that tbe Nuclear R.egu.latoty Commission 

implement the following relief: 

1) .lrtunectiate issuance of a show cause order requiring ComEd to explain why the 
filing of a PIF does not constitute core protected aetivity under Sectio.l 211 oftbe 
Energy R.eargmiz.ation Act, 42 U.S.C. § SSS 1 (1993 ); 

2) The iJsuam:e of a Level I violation and app1 opriate civil peoa!ty !or taking action 
lhal Com.Ed Jmew OT should have k:no-wn would chill employees &om Sling PIFs 
(a Level I violation is appropriate given the recent imposition of a Level m 
violaiion for a violation 10 C.F.R.. §S0.7 issued on November 28, 199~.GG EA 
95-235); 

3) Iltquire licmsee io post a public apology for claiming that the filing of a PIF does 
mot r:cm.stimtc pro=ted cctivity. 

s 



0 

0 

Al ,J,f:GIDON u 

The seecnd allegation is summarized ns follows: 

Com.F.d llltnitionaJly lm.P04td Restrictive Confidentllllity Aimed at 
Prohibiting Employee• from Prvridbae Information to tbe NRC ill Violation 
ef 10 C.F.R. §50.7. 

BASIS FOR THE AI,I EGATJON 

During the coune or discovery undettaken on bdial! of R.andy Robarge in the Section 

211 proeecdins known as Robiqc: y <:ommaall'calth F4json, Case No. 98-ER.A·' .. Mr. 

R.obarge's counsel agreed to a blanket confidentiality provision to expedite discovery. Counacl 

to ComEd and Mr. Robarge wse lO reduee the confidentiality agreement to writiDg. Because 

MI. ~barge h&d uncovfted information be wisbed to provide to NRC. his counsel specifically 

sought to gain ComEd1s ~salt tht.t Mr. Robarge could directly communicate infomwion to 

NRC. 

On Mareh 12. 1998, Mr. Robarge~• counse1 submitted a lenerto Com.Ed's counsel notmg 

thal Mr. Jlobarge objected io the wording of Section 3 (g) "bocanse it interfered with Mr. 

6 
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Robarge·s right io directly comm=icate with the Nuclear Regulatory Commission.• .. \ ~ 

March 12, 199& Letter from Michael Kohn to David OoSdberg (copy criclosed as Exbibit 6) 

1 Section 3 na4s as followi: 

All information desipted as =ddemial shall not be disclosed to any person 
other than: 

a. Counsel for the parties in this action including necessazy secretarial. 
support and clerical penomiel auilting tuch counsel; 

b. 1be individual panics and their employee or former employee Mtllestes or 
witnesses employed or formerly employed by Commonwealth P.dison 01 

miy subsidiary thereof; 

c. 

d. 

e. 

f. 

g. 

Qualified persons tnmscn"bing or recording ~timony involving such 
information or documents and necessary sienograpbie and clerital 
personnel thereof; 

Tcebnicol experts and their staff who are empluycd for the pmposc of this 
litigation; 

The presiding Admimstrativc Law Judge ( .. .Al.J''), his assiStants and such 
o!her pcnonuel u may be authorized by him; 

Other pc:hiODS by written eome:ct of lbe person or party which fu.misbed 
the confidential information; 

Governmental law cnforcemmt agencies and othc:r governmental bodies 
pursuant to valid subpoena. providt.d that: 

(I) 1hc subpoenaed pany gj.ve counsel for the designating parly 
writtem notite of such subpoena within five (S) days after service 
of the subpoena but iwl less thaI five (S) business days prior to cbc 
production of the documents in tesponse thereto and shall. if so 
directed by the designating party, object to such subpoe:ia cm a 
timely basis so as to preserve the design&ting party's rights; and 

(ai) at m 'before the time o!produerion lhe subpoenaed party shall 
proc:c:cd in good faith to aeek to obiain confidential treatment or 
mch ~al" subpoccacd docum.c:cts from the rclevmit 
aovcmmmtal law aiforcem=t agency or body to the Nllest extent 
CYDilable under law. 

7 
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To cure this problem Mr. llobarge'a co=sel r~ the inclusion o!an additional 
paragraph under subsection (g) that would read as follows: 

Nothing in this agreement shall constitute a prohibition on either party to 
communicate directly with the U.S. Nuclear Regulatozy Commission any 
in.formation or ~Wion that is designated as "caa.firlr.nriAl" by either party 
cxec:pt th1l1 the pany 1eeking to provide mat m:iterial ro Che :NRC aball clearly 
desi.snaie the docu.Du:nts as •c:onfident.ial' and request that the doeumc:n~ be 
treated as confidectial to me twlcit extmz reasonable under lhe cimzmstanee . 

.Id.. at p. 1. 

On March 18, 1998, co\mJel to Mr. Robarge again. w:ote to ComEd'1 counsel noting that: 

... the only outstanding dispute concema complaimnt's insist=ee ro ibe inclusion 
of subpart (ill) to Section 3(g). We are ,greatly disturbed by Respondent's refUsal 
io inccnpon.te this change into me agreement. Jn aziy event, I am hcrewi1h 
ilxluding a proposed addcndmn to the agrccm.cnt that would incorporate the 
lzngu.age Complainant wants included, i.e., Section 3(g)(iii). We have executed 
&his proposed addendum in the hopes that you will agree to these terms. 

Copies of the March 18. 1998 lettcr and addendum are anaehed hr:reto a.s Exhibit 7.4 

Evidence of ComEd '1 specifte intenr to prohl'bit direct communication of irl!mmation ro 

the NR C ii contained irJ the follow-up Jetter issued by ComEd' s COUll!el on Ma:ch 19, 1998. 

1'hc:rcin it states: . 

• The addeDctum to 3(g) reads as follows: 

(ili) nothing m this stipulation and order shall constitute a prohibition on either 
pany to c:cmmunicatc directly or ~y with the U.S. Nuclear ReJUlatory 
Commission ('NRC") msy D:Uormation or doeu:mcr&tion that is designated 
"ConSdemial" by either pArty e1CCcpt tbaz the pany seeking 1o provide that 
material to tbe NRC ahall clea:rly desipwe lhc: document as .. Confidential" ad 
nquest lb.at chc documc:nt be crcaJed u mch by NRC 10 the fullest extmt poasiblc 
mldcr 1he Qr'QftDmmc:a 

8 
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A:a I explicitly noted just three days ago in my letter to you, She longungc h1 7pur 
Addendum b Dot Hlmt:thtng CpmEd mu stipulate to Sn a confidcgrialit)' 
prdq (pr NI addcndpm to mch grdcr). On the merits, J.bls aecUgn tots 
cUrtttly npinat the purpose for hnviag the copfidentiallt)' order in tb• first 
~· 

(Emphasil 11d.ded)(copy mtacmd as Exhibit 8) 

It should be coted that Mr. David Goldbq, the author o!lhe letters, confirmed to 

Michael Kohn that he ctiKussed the prohibition of allowing Mr. Robarge to directJy 

communicate with w NR.C with the .. clit!nf ." Prior to that C".omEd's cou.mel acknowledged to 

Stephen Kolm tlW the confidentiality tams repescmed the Stllldard gag provisions ComEd 

requires in all such manera. 

A.RGUM"E:NI 

Interferin.g with an employee's right to directly c0mmun.icate with NRC is repulsive to 10 

C.F.R. §50.7(f).5 Most troubling is that the March 19. 19~8 lenet from Com.Ed's counsel 

demonstrates that the J)t'Ohloition on communication with NRC was imcm.tional rathe:r than 

inadvencnt. A pattern and practi" of keeping information fi'om 1be NR.C is demonstrated by a 

statement ma.de by Com.Ed's coumel to Steph= Kohn t!W identical tbe muiciive 

confidentiality Lmguage is routinely incorpora:t.td in agre.cmczits cmCRd into by ComEd. 

REQUESTED REI JEE 

1 The u:rm ~loyee" under Section 211 of 1be Energy Rcorgmization Act. 42 U.S.C. 
§5851, is specifically meant to i.Dcluding !omier employees. So=. e.g .• HiJJ, et, aJ v lYA, Case 
No. 87-ERA-23124, DAO fllemmd 'by SOL, at p. 10 (May 24, 1989). ~such, interfering wilh 
Mt. Robarge 's right to eammnnicatc dirClCtly with NR.C is no more pmru.tted that prohibiting a 
cunmt cmployce·s right to communic:atc wiGl NRC. Jmcc:d, it i& not UDCOmmon !or fonncr 
employees ta be more willing to provide iD!onnaticm to NRC u Ibey are no longer fearful or 
losing iheir job. . 

- "':'···-
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The wilful intcsnt to interfere with an employee's ri&ht lO clinctly communicate 
information to the NRC is a prohl"biied practice under 10 C.F.R.. §50.7(1). To correct chis 
prolu"bitcd practice, NRC lbould take the following action: 

1) Juue a show c-.ause order to ComEd requiring it to explain Wldc: oath why the 
imposition of retuietive confidentiality clauses prohl'biting employees from 
directly ccmmu.micating infonnarion to NRC should not be prohibited; 

2) Impo&iticm o! a Level I violmon and appropriate ~ivil pmaliy against Co~ for 
lhe immtional Yiolation of l 0 C.FA §S0.7(1); 

3) Require ComEd to transmit to all individuals under aimilar restrictive 
ccm.fidemialiiy terms DOtice that they are now he to communicate inlcnmation to 
NRC; 

4) Require Uccnsee to release to the NRC copies of all resuic:tivc confidentiality 
agreements cntcrcd mto by ComE.d and any subcontractors employed by ComEd 
since Marth 21, 1990 (the date of the Ft.de:al Register notice of 10 C.F.R.. 
§SO. 7(f) was published). 

Respectfully submitted: 

-- .. ·--Michael D. Kohn, Esq. 
Stephen M. Kolm. Esq. 
NATIONAL V..'HISTLEBLOWER 
LEGAL DEFENSE Ah'D EDUCATION FUND 
P .o. Box 3768 
Washingt0n, D.C. 20007 
www.whistleblowers.org 
(20.2)342-2177 Fa (202)342-69&4 

On Brief. Melcie Olson 

Dated: March 25. 1998 

1.0 
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Dato· 

To: 

From: 

Mllf'd\ 4, 1998 

AIJ NGG ComEd Employees and Conttac:fors 

Ower D. Ki"981ey, .Jr. 

Corned'• Sofety-t:onK.ious WOf1( Envitonmenr 

Com!O 18 ccmmltted to a safety-con&cious wonc environm11rd in whieh "4Jcloar t.WrUIW aru 
encouraged to icbntlf)o safety enues r exped ancs enc.ovra,ge a pos.ttivo sttitude toward 
safety. b ts your ot>llgation aM csurv as nucleoc woryrs to idenlitv ,,,, issue mar mav 
nf!'tSjS care Ind u~llabte ooemtions. This roqujres a ssfat)' ethic Dl oll tevols that refteds hi 
artrtude end personal ra1ponslblltty far idontifying aafotr loeuos. We ""'st~ lhe imuoo 
oa face ii'\ order to reso!ve them. 

Tho Hudoar Regu1atQry COmm~ion (NRC) 8T\C01Jra9as nuclear workors to idQntlfy safety 
'8sues to tti.eir omployer becOuoe lic:enoees have primsy responsi~llty for ons~ng nfe 
nucbar QPeratjons. The NRC believes that it• licensees nre: ira the .t>est "°tuon to deal 
promptry a"d' effeaivoly wftli safety issues. Ss<ety issues. when r.aised. wi• be prompUy 
rwiewed. gi"'en proper priority baled upon saret)' signifl~nce, and resclved appropriatery. 
We atao will provic:fQ timely ~e«Sbad< to tho originator of 81"1 issve ano to other empioyees. 

Soverol avenuev ell!at Within ComEd to repott safsly is&ues. Tne uao or Prob:!Om 
~lification Forms {rlFs). geoerally lM: moo1 approprfar.e method of reporting a oafoty 
issue. is atro~ly on~ged. L.1$ing tho NOG CorrectlYO A=tion Program an thil5 way 
onowres appropriate assessmerit. oocwnentat1on. ancs trending ct &UU98. TI\13 NGG 
Employoe Concerns Program provldu on attematrve avenue for rctportlng aasues tftlt 
cannot ba resotved through kne aupervlsion or when confrdentialit~ is desire<S. Nuclear 
aorbrs tmiy zil&e raise issueo dlroetty mth !he NRC at ony elme. bUt lhe NRC Clxpods that 
~n:s normally d haw idomlfted the i~ to tnvtr emptoyers ei\hor bafore at ct the 
acme time they contact tne NRC. 

We musr afl communicate oo:anrv and aecuratefy "" and down lho monagernent Chain .,. 
Otdor to maintain a aarety-conscious *Ork en..,ironment I onCO\Jrage employeoe and 
contraelar personnel to odoreas safety iaeuaa to lir)9 supervision, up 10 12rtd indudino Vico 
Presic:te:nta. OI abovo, Zll apprcpriato. Supervisors ore rospol'lsibte for kstening t:ani!fuffy. 
cwa.tuoting objecti"°'Y. ol'tld acting promptly to Ddd~ anfety •sues brought to their 
cftontion. 

Adi of cftsc:rimination bJ o licom>oo. contractor or subcxmtrnctor tuen cgzlnSt o ~r for 
bringing sofcty iss1131 to the attention cf licensee manegemont or the NRC ore "C1Bi1'ltt tne 
low. ComEo 'Wl'll not toterste int~on. hOrDao"l'lent. diacrlminatt0n. or retaliation of zrny 
kll'KI ngainst a nuctear worker for reporting a safety icouo. To s"'eoersfutly impl"O'l'e °"our 
nuclear performance. we must continue to ideritlfy. ovatuata. end correct all aofo4y l=5Ua8 
fn o ~ monnor. tl'acnk '°" for fV'l1' cooperatiO" in f~ffilling this tmportam requirement 
cf """job. 

emlbn __ :...I __ _ 
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UNJ'TED STATES DEPAJllMENT OF LABOR 
omCE 01 ADMINISnA rIVE u w JUDGES 

Ill Che Maztct o( 

RANDY D. J.OBAAGE. 

Complainant 

Y. 

COMMON\\'EAL TH EDISON COMP ANY~ 

Jtespondesit 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. Pl-ERA-2 

NOTICE OF APPEARANCE 

Pursuant 'o 29 C.F.ll § 1 l.34(b). llules of Practice and Procedure for 

AdminisU'auvc Hearings Before the Office of Adm.Wstrative Law 1""1ges, attorneys Glenn D. 

Newman and Robert E. Helfiich hereby notice their appearances in the above-captioned inaner on 

behalf' ofR.espondent, Commonwealth Edison Company. 

Commonwealth ~ison Company 
Legal Departmcnl 
J2S South C1arlc S~ Suite 1500 
Cbieago. Dlinois 60690-0767 
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CDUDCATE OE SDVJCE 

Tbe \IDdeniped onomey heRby certifies that he caused a uue and com:ct cop7 
of lbe amactcd NOTICE OF APPEARANC~ ao be served on the following pany by tJ .S. 
Mail, tint clw pomje ~d, and by U.S. Pint CI.us Mail, on lhis 6'12 day of November, 
1P9'7: 

.. . ., .... -- --... 

Stephen M. Kohn 
Xohn, Kohn & Co~into. P.C. 

3233 P Sueet, N.W. 
W&Shingto.n. D.C. 20007-2756 

... ....... __ .. _ .. __ - -: ---- - -

.:I. - •• -
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la the Maner or 

UNITED STATES DrT AllTMENT OF LABOR. 
oma OF ADMINlSnATIVE LAW 1t1DGES 

lV.NDY D. JlOBAJlGE. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Cue No. 91-ER.A·2 

v. 

COMMONWEALTH EDISON COMP ANY, 

NOTICE OF APPEARANCE 

Pursuant to 29 C.F.R. § I 8.34{b), R.ules of'Practiee and Procedure for 

Administrative Hearings Before the Office of Administrative Law Judges, attorneys Rlchatd f. 

O'M&Uey, Jr. and David A. Ootdherg hereby notice their appearance in the abovc~aptioned 

matter on behalf of Respondent, Commonwealth Edison Company. 

SIDLEY & AVSTIN 
One F"usi National Plaza 
Chicago, lllinois 60603 
(312) 853-7000 (tel.) 
(312) 8$3-7036 (fu) 

~-,a· ..__ 

R.espect&lly $ubmined. 
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BEFORE THE UNITED STATF!" DE.P All TMENT OF LABOR 
omcE OF ADMINISTRATIVE LAW nJI>GES 

I.ANDY D. Jt.OBAAGE, 

v. 

COMMONW£AL TH WISON. 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

·.-> 

Case No. 98-ERA·l 

RESPONDENT'S RESPONSE AND OBJECTIONS TO 
COMPLA~A~rs REQUEST FOR PRODUCTION OF DOCUMENTS 

ANDJU:oursr EQR ADMlSSIONS 

Rcspondenr, C"ommonweafth .Edison Company. by and through counsel. hereby 

r~ponds and objects to Complainant's Request f'or Production ofDoc;umcnts. Admissions and 

Interrogatory Questions to Respondent ("Complainant's Request•) 

(jEStB_.\L OB,ZtQIONS TO l>QCUMENT JU:OUtSTS 

1. Some or all of' the document requests are vague. ambiguous, ill-de.fined. and 

largely duplicative oflhe material requcsccd in Complainant's prior requesu. 

2. The document rcq1.&ests are unduly burdensome for R.upondcnt in lip of the 

relevam facts and issues in this action. and they represent an improper attempt 10 harass and 

disrvpt Respondent's INsincu opennions. 

l. Some °' oD of the document requcsu seek production or materials whidl are 11ot 

·~--'-/'-__ 
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;J. The Complai~t •gaged in protcacd ac\ivity \lt\der Seaion 211 when he filed 
-PJFs• with the Respondent: 

BcUPRPJC: Jlespondent objects to this )teq\lest ns bein1 overly broad, va!\.le and ambiguo"'s \n 

n:f'erri"J seneraily to •pu-·s• and for calling for a legal conclusion and. therefore, this llequen is 

denied. 

4. The Complainant engaged in protected activity when he raised is~a concerning 
the conduct of Toni Myers: 

Ra,gpnu: Respondent objects 10 this Request as being overly broad, vague and ambiguouJ in 

rcf cmns seneraJly to •raised issues· and for calling for a legat conclusion and. therefore, mis 

Request is denied 

5 The official who made the decision to tmninate Mr Robarge knew of the 
protected activity eng15ed in by the Complainant· 

RaQOnu: Respondent objects to this Request in that it is vague and ambiguous by sugesting 

that a single •official" was involved in the decision to terminate Mr. R..obuge, and to the extent it 

Qlb for a legal concl-u$lgn, Therefore, this kcquest is denied. 

6. Other supervisors employod in the HP Department made remarks which were 
crud~ Nde. h.ucd, wl&ar &ndlor foul a.nd did not obtain any discipline: 

Bcspgnu: Zlespondn1 objects to this Request on the ba.siJ that it is inhcrcntJy wgue and 

ambiguous and, therefore, this kequcsr ii denied. 

14 



0 

0 

Jtagiogsc: Respondent ~bj~ to this llequcst as being vague and ambiguous, in addition to 

being irmevant tO the ~ent h catfs for inf'onnation •prior to April 1m· Biven that Complainant 

was termin&ted en December 9, 1996. Therefore, this Jl.equest is denied. 

Jlichard F. O'Ma!Jey, Jr. 
David A Goldberg 
SIDLEY II. AUSTIN 
One First Niltional Pl»~ 
Chicago. filinois 60603 

11 

ll.espectNlly submitted, 

COMMONWEAL 111 EDISON COMP ANY 
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Undec the~ and penalries of perjury,, I, (! ..... ftl\ hereby 
nffirm ~ the followillg inf'onnatioD. is tNe aAd correct: 

1. I am currently aft empioye~ ofC.ommon~alrb Edison at Plant Zion, 
aud Iha\.~ been employed by Commonwealth Edison for eight (8) 
y~an. 

l. Filing a Problem Identification Fonn ('PIF) is ~ry important 10 public 
health and sat'Cty. 

3. Ir is well known at C.ommonwc=ahb Edison that other employees aud 
supcIVisors may get :Will' ;,tan employee foT filinJ a PIF 

4. I have seen the official le1a1 p~~ition ~f Commouwc:alth Edison 
rtgarding wl\ether filing I>IFs cntlS11n1res piotcct\!J ;u:rivit)·. aud 1 \.\."a.s 

v~ry nf)~d by what 1 hav~ read , 

'· nu~ type of statement by Cowinonwealrh F.disou C<tnfirms tbe ch.illing 
effect th~ it has on llle mid '\'\-hethe1 J '~file PlFs ill the fl'lt\1t'C I 
bcli~v~ that this suteou~f't would clearly bavc a ch\lhug: cff~ct OQ oTher 
cmpJoyees a~ tbcy contiouc tu lc=.aul of Comm<.·mweolrh Edison·$ 
position. 

6. J am 'YC"Y concem~li rhat fiLng this affidavit may result in retaliatory 
actious taken ~~I "'c• and thus I L"eq\\tSt C.t'mpletc= confidenriaJiry 
from tl~ Nuclear Regufatory ColJmrission. 

THE AFFIANT SA '\"ETH FUR!HER NOT. 
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KO.HN, KOHN & CvLAPINTO. P.C. 
3233 P Snet. N.W. 

Wuh!llpn, D.C. 20007·17S6 
Tel: (202) "42·6980 
fu: (20%) J42~H4 

March 12. 1998 

Via fax No. lll-85).7036 

David Goldberg 
SidJcy &. Austin 
One First National Plau 
Chi~ago, n. 60603 

Dear David; 

Re: Robarge"· Commonwealth Edisio11, 98-ERA-1 

I can only hope that the proposal set out in this letter can constinne a final 
agreement on the wording of a stip~lated confidentiality agreement. Earlier today we 
bncfly spoke about eomplainant•s obje~tcd to the inclusion of Section (g) in the stipulated 
protective order. During our discussions I advised you that we object to the inclusion of 
Section (g) because it illtetfercd with complainant's ability to directly communicate with 
Ilic Nuclear Regulatory Commission ("NRC"). Your response to this concern was that !he 
under the remainder of the agreement the complainant need only alen respondent as t0 

which documents complainant would like to submit to NR.C and that if we are unable to 
reach an agreement on this matter lhal we would then be required to obtain an order from 
the Department of Labor to secure the release of the documents. Smee our last 
conversation I reviewed your original draft as well ns the Foposed draft Stephen 
forwarded ·;o you on March 10, 1998. As it iurns out, the mere deletion of section(&) did 
not cure the problem complainant sought to cure {i.e., an unhindered right to share 
documents directly with NRC without having to wait for a subpoena and exhaust the 
procedures stated in the agreement.). In fact, we can agree to the inttodu~tion of Section 
(g) simply by your agreeing to add a new subpan (iii) thereto, which would state as 
follows: 

Nothing in Ibis a,rec:ment shall constinne a prolu"bition on either pany to 
communicate directly with 1he U.S. Nuclear llegulatoey Cam.mission any 
information or documentation thar is desipZlted AS "confidential'" by either parry 
except that ihe party seeking 10 p-ovide that material to the NRC &ball clearly 
designate the doc:umem as .. confidential° and request that the document be treated 
as confidential re the fi.&llest extent ft.&Sonablc under the ~~mstancc. 
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Complainant also now seeks to jn.cludc an~ paragraph 12 Ar follows: 

Nothing in this agreement shall constitute a wai~ by any party thereto to seek a 
modification of the tmns of this stipulated p-otcctive order with the presiding 
administrative Jaw judge. 

Finally, we agree to sign the a,reesnent as counsel for Mr. Robarge and to modify 
paraJrlPhs 7 mid 8 as you RqUeSted. I am enclosing herewith a ~opy of "'Exhibit A•• 
(which should have been include in our March 10th uansmi5Sion but may have been 
inadvertently omitted). 

Complainant would like to wrap this matter up today. I am prepared to fax o signed 
agreement incm:porating the above-identified changes today. 

Very truly yours, 

Michael D. Kohn 

2 
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KOHN, KOHN&. co;...APINTO, P.C. 
3231 P Street, N.W. 

Wuhinpm, D.C. 2CXX>7·27.56 
Tel: (201) 342~80 
fax: (202) 342-6914 

March 18. 199& 

Yia Fp; No 312·85\-7£>36 
David Oe>Jdberg 
Sidley & Austin 
One First N&tional Plaza 
Chicago, II. 60603 

Dear David: 

Pluse find enclosed an executed Stipulation and Order Govcmmg Confidentiality of 
Documenu and Information that in~O?l)oratcs 111 of your demands. As you are aware, die only 
outstanding dispute cone.ems complainant•s insistence to the inclusion of subparr (iii) to Section 
3(g). We are greatly distmbed by 'Respondent's refusal to ·1ncorpo1ate this change into the 
agreement. In any event, I am herewith incI\ading a proposed addcnclum to the agreement that 
would incorporate the language Complainarn wants included, i.e .• Section 3(g)(il1). We have 
executed this proposed 8ddendum in the hopes that you will agree to these terms. You arc 
dir"ted to execute and tax to me a copy of the agreement after you execute it. J anticipate tb11 
you will file an executed agreement with the Court ~ (and serve a copy on me as well). 

M we have executed an agreement deleting the cerms to which respondent was unwilling 
to inccrporaie, you are directed to immediately lral'lSlnit all documents responsive to 
complainant's o\lbtmding discOYCeynquests. I anticipate chat these documents will be shipped 
~ I continue to be my&tified by respondent's continued refusal to produce ducwnc::at5 yuu 
claim to constitute confidential rnatenal wh£n these documents were protected. from disclosure 
under the agreemem set forth in the November 2S, 1997 on-the-record agreement entered into 
between Stephen Kohn and Rlchard O'Malley. Jr. (5= St:rodl deposition at pages 49-52). Your 
cominued refusal to produce documents has hampeied and continues to hamper complainant's 
trial preparations 

Very uuly yours, 

~i.---
Michael D. Kohn 

Ed\lbn_ ..... 7 _____ _ 
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UNITED STAT.!S OF AMERICA 
l>EPAR.TMENT OF LABOR 

OFPICE OF ADMINISTRATIVE LAW JUIXlES 

RANDY lilOBARGE, 

v. 

COMMONWEALTH EDISON, 

Complainn.nt, 

Respondent. 

) 

J 
J 
) 
) 
) , 
) 
) 
) _________________________________ , 

98-ERA-2 

AAPBmJllN TQ s:r12m.aTTON ARD oapp GQYEBN'IHG i:owxn£NTXAAtTY av 
PQCtltfENTS AND INfQRMJ.TIOH 

On March __ • 19~8 ~he portico entered a Stipulation pertaining co 

~he confidentiali~y ct documen~s and inf ormacion produced during 

discovery. The partiee hereby agree to the inclusion of an additional 

s\.lbpar~ ae ehe conclusion of seccion 3(9) (ii) which shall henchfcrch 

be designated as section 3(9) (iii), and which shall states as follows: 

(iii) no~hing in ~his stip~lation and order &hAll constitute 

n prohibition on either party to communicate diractly or 

indirectly with the U.S. Nuclear Regulatory Commiasion 

(•NRc•J cny information or documenta~icn that is deGignated 
•ccnf identinl• by aithor party except that the party aeeJung 

to provide that material to the NR.C shall clearly designa~e 

the documene as •confideneial• and requesL ~hat ~be document 

be trentQd os such by NJlC to ~he fullest extent possible 

under the circumstances. 

(Signa~ures appear on following page] 
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Attorney for Complainant: 

Stephen M. Jtohn 
Michael %>. JCohn 
JCOHN, JCOHN & COLAPINTO, P.C. 
2233 P Street, N.W. 
Washingt.on, D.C. 20007-2756 
(202) 242-6980 

Hon. Thomas F. Phalen, ~r. 
Administrative Law Judge 

518/po addendum 

0 

Attorney tor Respondent 

Riehard F. O'Malley, Jr. 
David A. Goldberg 
SIDI.EY & AUSTIN 
One First Na~ional Plaza 
Chicago, IL 60603 
(312) 853-7000 

Dat.ed 
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Ia f'animifr 
MK:lrcd 1> Kohn 

SIDLEY &: AUSTIN 

OllC! frttT HATUHht Pf A1.A 
Cun:ac.u, U.1.111"'' ~0,03 
Tu UMtiHl JU 8~) "IOOU 
r., ... ,MU.t )12 l:it:S /U:l6 

Mlrch 1 ~. f 998 

•AS.IU91fftTl"lllf. 11.C. -I.&''""' .. 
•• .. &:•r~·a.1 -,., ..... 

'Kollll. JCohn & l'C'lllpfttl\ 
llll P Street, N W 
Wa~in.t,ttun. 0.C:. 20007-2756 

·rhc f(\nn nf c."~led cci,,1idenri&Jity ordtr that )'t'!U tbrwardcd to me yesic:rU..v 
cot1riftuic1' U> have errors l"d nLht:a proolr.m£ lhat 1 h•vt t«NeYed to .)'Qu sirk-e we began 1.aU • .in1 
Of! tlie t.uhject m:~Lly. I om a.wming that, AiVc11 ynur rcv1~t:d order, you h¥"e ~~not to 

cab inc up CM'! my su~c:slion to gn h&d lO CorriEcfs nri!Jina1 order from J~ (which i• 
~ns ~ tlm: you have now ha.ic:ally i"'urJ)('rnted &J1 of the tcaif'n~ froat \lie Com'F.d 
~mcru ~t y0u once reported h> be prt.>hf ematic). Nonethele.u, l would reennimend that unUl 
"'' ti'lher di"""'' \hcit tn:attC" l"a .anally, nr you C\1'\;ul.att" a draft fi.>T my CC\'iew lnd ~ 
JOii> refrain in t1a: fU&u&'C frtwn Aendint: ma; an et'e::.Llted do~ that you prtpl'ttd v.;m a 
"cljrccfit'n· tn Jisn and Die ir 

•• 

Here is 1 lisl of it.er'l1.' that 1 ln1vc fbnnd tbr wrrection nr modirication· 

~ l<g)( •i) rads ·the ~tbrC'el'\aed pany aball J»'Oli1c~ 'in ,;oCld faith .. ... 1bis 
.bowld read •f'M'"t:l!d sn good faith ..... 

1? improperly reed' -ihe pany '"fw<ring coNidcntiality sb&JI !Mlw ~ty 
d:t:fr- foJJowirtg tcrmiNtiOn uf llYCh negnuation~ Us which 10 mac CL 
ll'Ctinn .. • lt shuu.td rut! ihc pc\)' olt)~ttmg '" lhc confidmtiahty hi• Tn 
m:sb llllff mution 

-Aa 1 explicitly l'Otc~ just thttt d1ys -so iii 'Ill)' lc1Lcr to VOt•. ths Jeasuase in 
)'04lf Addendum ;, DD? scmethinil CatnEd wt11 stlpu.La\c to ma 
coDJM1cnth1lity nn!CJ (Ut ao addendum &c such ordct). OJs the ments. LltlS 

Exhibit _______ _ 

; An 'f 
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Micbld D. ICotm 
Marci'\ 19, 11.)CJK 
Paeel 

SCClioa goce dir'dy ap,aia.a the l'Ut'POR b t.&vtfts &he cosi.Gdealia!ky • 
ordtr iD tbe first p\lcc. fun.hct. there ia atra&dy a pro\lfsion m tlle ord« 
(cn:o ii is !Wed propcdy in 11) I.hat p,ivm both p!fta lhc ~ili1.1 &O avoid 
a confld.enNliry llGitcnsdu~ if ~OJ si> dcsir~ 

AJ "'C have dncc tbt besinnins of'tltis )')Ir. ·~ rauain rwy to submit a wuitabJe 
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June 19, 1998 

U.S. Nuclear Regulatory Commission 
Attn: Document Control Desk 
Washington, D.C. 20555-0001 

Subject: Response to Request for Information Related to Petition 
Filed Pursuant to 10CFR2.206 

Braidwood Nuclear Power Station, UnitS 1 and 2 
Facility Operating License Nos. NPF-72 and NPF-77 
NRC Docket Nos. 50-456 and 50-4~7 

Byron Nuclear Power Station, Units 1 and 2 
Facility Operating License Nos. NPP-37 and NPF~ 
NRC Docket Nos. S0-454 and 50-455 

Dresden Nuclear Power Station, Units 2 and 3 
Facility Operating License Nos. DPR-19 and DPR-25 
NRC Docket Nos. 50-237 and 50-249 

LaSalle County Nuclear Power Statton. Units l and 2 
Facility Operating License Nos. NPF-11 and NPF-18 
NRC Docket Nos. 50-373 and 50-374 

Quad Cities Nuclear Power Station, Units l and 2 
Facility Operating License Nos. DPR-29 and DPR-30 
NRC Pocket Nos. 50-254 .and 50-265 

Zion Nuclear Power Station. Units 1 and 2 
Fncality Operating License Nos. DPR-39 a.nd DPR-40 
NRC Docket Nos 50-295 and 50-304 

References: 

(1) Mr. George F. Dick, Jr. (NRC) Letter to Mr. Oliver D. KingslQy, Jr. 
(ComEd), dated May 20. 1998 

(2) Mr. Samuel J. Collins (NRC) Lener to Mr. Michael D. Kohn (The 
National Whistlcblower Legal Defense and Educational Fund), dated 
April 29, 1998 

r • ~-
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This letter provides the Commonwealth Edison (Com.Ed) Company response to the request for 
information related to a petition dated March 25, 1998, filed by Michael D. and Steven M. 
Kohn, attorneys for The National Whistleblower Legal Defense Fund and Mr. Randy Robarge, 
requesting NRC action pursuant to 10 CPR 2.206. Com.Ed's response to the Petition was 
requested by the NRC in Reference (1). We received a copy of the NRC letter on May 20, 
1998, and u requested, we are providing our response within 30 days of receipt of the May 
20, 1998 NRC letter. 

We consider that the Petition is wholly without merit and fails to meet the legal standard 
applicable to IO CFR 2.206. Further, the Petition is a misrepre.sentation of facts pertaining to 
a proceeding pending before the U.S. Depanment of Labor, Case No. 98-ERA-2, concerning 
Section 211 of the Energy Reorganization Act. The Petition is based upon unfounded 
allegations that ComEd's actions penaining to that proceeding constitute violations of 10 CFR 
50.7(0. The facts do not support these allegations. No violations of NRC regulations 
occurred and. therefore, the relief requested by Petitioners should be denied entirely. 

In Reference (2), the NRC infomied Petitioners that the issues raised in the Petition did not 
warrant immediate action. The NRC detennined that the issues raised in the Petition, based 
upon the information provided by the Petitioners ...... do not constirute an immediate safety 
concern ..... at ComEd's nuclear facilities. The NRC funher informed tbe Petitioners that it 
..... has not found that the licensee [ComEd] discourages employees at ComEd sites from 
utilizing the process of filing PIFs to identify safety concerns... Com.Ed concurs with the 
NRC's findings. 

As. requested in the second paragraph of Reference (1), the enclosed response includes a discussion 
of ComEd's position regarding the relationshlp between Problem Identification Forms (PIFs) and 
the concept of protected activity, ComEd's reasons for objectmg to cenain co.afidcatiality 
agreement provisions suggested by the petitioning attorneys in the Section 211 proctt.ding 
mentioned in the Petition, and ComEd's position regarding the relationship between the 
confidentiality agreement and 1 O CFR. SO. 7(f). In addition. as requested in the third paragraph of 
Reference (l), ComEd is enclosing a copy of the March 16, 1998 letter to Mr. Micha.el Kohn that 
is referenced at pp. 8-9 of the Petition 

If you have any questions with respect to this submittal, please call me at 630-663-7330 or Mr. 
Robert E. Helfrich at 312-394-4970. 

~/~/ 
R.M.Kr:~~ 
Vice President-Regulatary Services 

Enclosure; Response of Commonwealth Edison Company (ComEd) 
to the 10 CFR 2.206 Petition Dated March 2S, 1998 
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cc: Regional Administrator - Riil 
Braidwood - Senior Resident Inspector 
Byron - Senior Resident Inspector 
Dresden - Senior Resident Inspect0r 

. LaSalle - Senior Resident Inspector 
Quad Cities - Senior Resident Inspector 
Zion - Senior Resident Inspector 
Illinois Department of Nuclear Safety 
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Enclosure 

RESPONSE TO NRC REQUEST FOR INFORMATION RELATED TO PETITION 
FILED PURSUANT TO 10CFR 2.206 DATED MAY 20. 1998 

RESPONSE TO COMMONWEALTH EDISON COMPANY (COMED> TO THE 1 OCFR 
2.206 PETITION DATED MARCH 25. 1998 

On March 25, 1998, Michael D. and Steven M. Kohn, attorneys for 

The National Whistleblower Legal Defense Fund and Mr. Randy Robarge 

("Petitioners"), filed a petition with the U. S. Nuclear Regulatory Commission 

(NRC) requesting enforcement and other actions pursuant to 10 CFR 2.206 

(•Petition"}. As grounds for the request, the Petitioners assert that NRC 

action should be taken because of: •(1) ComEd's interference with the 

willingness of employees to file .,Problem Identification Forms" or •p1Fs" for 

fear that the employees could be retaliated against by ComEd for doing 

such; and (2) the intentional prohibition of an employee from being able to 

directly communicate information to the U.S. Nuclear Regulatory 

Commission (•NRC"}." The Petition also asserts that ComEd intentionally 

violated 10 CFR 50. 7, •Employee protection". 

By letter dated April 29, 1998, the NRC informed the Petitioners that 

the issues raised in the Petition did not warrant immediate action. The NRC 

determined that the issues raised in the Petition, based upon the information 

provided by the Petitioners, • ... do not constitute an immediate safety 

concern ... ,,. at ComEd's nuclear facilities. The NRC further informed the 

Petitioners that it routinely assesses ComEd's actions to identify problems at 

its nuclear facilities, including the processes used by ComEd's employees to 

identify problems (e.g., the PIFs process). Based on these NRC 

assessments, as well as investigations of particular allegations, the NRC 

·has not found that the licensee [ComEd] discourages employees at ComEd 

sites from utilizing the process of filing PIFs to identify safety concerns." 

ComEd concurs with the NRC's findings. 
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Discussion 

The Petition should be denied in its entirety because it fails to satisfy 

the legal standard for NRC action under 10 CFR 2.206. The institution of a 

proceeding or the initiation of an enforcement action in response to a 

request under 1 O CFR 2.206 is appropriate only when substantial health and 

safety issues have been raised. Arizona Public Service Co. (Palo Verde 

Nuclear Generating Station, Uniu 1, 2 and 3), 00-92-1, 35 NRC 133, 143-

144 (1992); Consolidate~ Edison Co. of New York (Indian Point, Units 1, 2 

and 3), CLl-75-8, 2 NRC 173, 176 (1975); Washington Public Power Sypoly 

System (WPPSS Nuclear Project No. 2). 00-84-7, 19 NRC 899, 923 (1984). 

The Petition fails to articulate substantial health and safety issues 

related to nuclear power safety at ComEd's plants (ll! NRC's April 29, 

1998 letter, noted above). The Petition is simply a misrepresentation of 

facts pertaining to a proceeding pending before the U. S. Department of 

Labor, Case No. 98-ERA-2, concerning Section 211 of the Energy 

Reorganization Act. •A mere dispute over factual issues does not suffice." 

Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-1 ), 

CLl-78-7, 7 NRC 429, 433 (1978). 

The use of 10 CFR 2.206 to raise disputes pertaining to the give-and­

take of discovery in such a proceeding, is wholly inappropriate. Petitioners' 

two allegations, as set forth in the Petition, demonstrate that counsel for 

Petitioners were merely dissatisfied with ComEd's legitimate response to an 

inappropriate discovery reQuest (Allegation I) and with the negotiated terms 

of a confidentiality agreement governing discovery that was signed and 

agreed to by both parties and then jointly presented to the Administrative 

Law Judge, who approved the agreement (Allegation II). 

Because of the significant factual misrepresentations contained 

therein, ComEd chooses not to restate the allegations on pp. 2 and 6 of the 

Petition. 
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Allegation I. 

Allegation I in the Petition (p. 2), concerning whether the filing of PIFs 

amounts to protected activitV, should be dismissed. The allegation 

mischaracterizes ComEd's answer to an inappropriate discovery request 

lodged by the complainant in the above noted Section 211 proceeding. 

ComEd denied the complainant's request for admission of fact in that 

instance, on the basis that it called for a legal conclusion and was overly 

broad, vague and ambiguous. ComEd categorically rejects the ploy by 

Petitioners of suggesting, on page 4 of the Petition, that ComEd has denied 

that the filing of a Pl F constitutes protected activity. If complainant was 

concerned about ComEd's objections. he could have brought his concern 

properly before the Administrative Law Judge handling the matter. 

In short, the Allegation is simply incorrect as a matter of fact, and totally 

disregards the narrow perspective of ComEd's response. ComEd's denial in 

that particular context was merely an objection to an improperly worded 

litigation discovery request to admit. Nothing in ComEd's response 

suggests ComEd does not recognize the broader legal question that was 

buried within that request. ComEd recognizes that the preparation of 

internal nuclear safety related documents, such as a PIF. could give rise to 

protected activity. 

In this regard, the anonymous affiant in the redacted affidavit set forth as 

Exhibit 5 of the Petition appears to suffer from the same misunderstanding 

of fact as Petitioners do regarding ComEd's response to the discovery 

request at issue. Most telling, is the reference in paragraph 4 of the 

affidavit to the ..,official legal position" of ComEd. This choice of words 

appears to indicate some coaching on the part of someone, perhaps counsel 

for Petitioners or Mr. Robarge himself, to assist the~n achieving that 
"----~ P'J1~ t..) t ~ ,.."t(,/ « / J 

rJJ-'·d~11·f 
rlC' 
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misunderstanding. This is all the more likely since Petitioners' counsel is the 

likely source of the disclosure to the affiant of the 111official legal position." It 

is simply an error to stretch ComEd's discovery response into an official 

legal position about PIFs. 

Allegation II. 

Allegation II in the Petition (p. 6), concerning whether the court-approved 

confidentiality Order entered by the Administrative Law Judge in the above 

mentioned Section 211 proceeding violates 10 CFR 50.7(f), also should be 

dismissed. Section 50. 7(f) applies to agreements •affecting the 

compensation, terms, conditions, or privileges of employment [including 

settlement agreements) .••• " See 55 Fed. Reg. 10,387, 10,399 (March 

21, 1990) (Final Rule) (•The Commission is, therefore, maintaining in the 

final rule the application of its prohibitions to all agreements affecting the 

compensation, terms, conditions, and privileges of employment"). 

Com Ed recognizes that the NRC construes that provision broadly, for 

example, in situations involving management "instructionsn that might be 

interpreted as a condition of employment that could discourage employees 

from engaging in protected activity. The agreement contained in the 

confidentiality Order referred to in Allegation II, however, is clearly outside 

the ambit of 10 CFR 50. 7(f). It is not an agreement affecting the 

compensation, terms, conditions, or privileges of employment. It is not a 

settlement agreement with an employee. It is not •instructions• to an 

employee that could impede any protected activity. Rather, it is merely a 

tool implemented by an Administrative Law Judge of the U. S. Department 

of Labor (which agency has complementary responsibilities with the NRC in 

this area) to facilitate the exchange of cotentially confidential litigation 

documents as part of an ongoing Section 211 proce'eding. The Section 

211 complainant's disagreement with provisions of the Order governing 

P.08 
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designation and exchange of confidential information between the parties 

does not establish a violation of Section 50. 7(f}. 

The confidentiality Order, Exhibit A, embodies an agreement that was 

signed by counsel for ComEd and counsel for the Section 211 complainant 

in the above-mentioned case, and then jointly presented to the 

Administrative Law Judge for entry. The Order is styled a "Stipulation and 

Order Governing Confidentiality of Documents and Information." The sole 

purpose of this Order was to allow either party to designate something as 

•confidential," such as an employee's personnel file containing sensitive 

information, for example, to protect against the unfettered publication of 

that information to third parties without notice to the designating party. 

The Order contains a mechanism (Paragraphs 6-8} for either party to ~ 

~to challenge the other's designation of any material as confidential. 

ComEd has a legitimate interest in protecting against the disclosure of 

confidential information, especially sensitive personnel related information, 

which is the type of information that ComEd sought to protect. ComEd 

sought to protect as confidential only a limited number of the vast array of 

documents requested by the complainant in the above-mentioned Section 

211 proceeding. If either side wished to provide to the NRC a •confidential" 

document that an opponent produced, whether or not a subpoena is 

involved, the matter could easily be pursued consistent with the express 

terms of the Order. 

The confidentiality provisions of the Order are not designed to impede any 

protected activities by employees. as the Petitioners suggest. Those 

provisions pertain only to the complainant in the Section 211 proceeding 

and no other employee. The Order doe~ny person from 

bringing a safety concern to the attention of the NRC or citing evidence in 

support of that concern and, accordingly, does not impinge impermissibly on 

NRC regulatory responsibilities. In this instance, Petitioners have not alleged 
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that the complainant in the Section 21 1 proceeding sought unsuccessfully 

to disclose to the NRC any information wh~ther designated confidential or 

not that was obtained during discovery. Also, Petitioners have not alleged 

that the Order has resulted in any instance of discrimination again.st an 

employee for engaging in protected activity (10 CFR 50.7). 

The Petition notes (pp. 8-9) that ComEd did not agree to certain suggested 

language contained in the addendum to Mr. Michael Kohn's March 18, 1998 

letter to ComEd's counsel (Exhibit 7 of the Petition). As ComEd's counsel 

explained in its March 19, 1998 reply to Mr. Kohn (Exhibit 8 to the Petition), 

the suggested language was contrary to the purpose of the confidentiality 

provisions contained in the Order. 1 Specifically, the suggested language 

would have permined the disclosure of ~ confidential document to the 

NRC, without any prior notice to the other party and without any 

consideration given to whether or not the information pertains to a maner 

within NRC jurisdiction (i.e., whether related to nuclear safety or not). By 

its literal operation, the suggested language would give to either party total 

discretion to waive the confidential status of the opposing party's 

documents, simply by disclosing that information to the NRC. ComEd 

concluded that the suggested language was overly broad (similar to the 

complainant's inappropriate discovery request noted in ComEd's response 

to Allegation I above). Thus, ComEd determined not to agree to present the 

suggested language as part of the stipulation by the parties to the 

Administrative Law Judge. 

Matters Addressed in the NRC Letter of May 20. 1998 

As indicated on p. 2 of its March 16, 1998 letter to Mr. Kohn. included as Exhibit 8 
to this response, ComEd's counsel was surprised by Mr. Kohn's suggestion to add 
such a provision at that juncture. In feet, the week before, complainant's counsel 
had faxed on March 10, 1998 to Com Ed's counsel a •final• proposed confidentialitV 
agreement that it urged ComEd to immediately execute. Notably, the suggested 
languago in Mr. Kohn's March 18, 1998 lener to ComEd's counsel was not in that 
•final• proposal. 
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ComEd has addressed above the items mentioned in the second paragraph 

of the NRC letter dated May 20, 1998 (Mr. George F. Dick, Jr. to Mr. 

Oliver D. Kingsley, Jr.), i.e., ComEd's position regarding the relationship 

between Problem Identification Forms (PIFs) and the concept of protected 

activity, ComEd's reasons for objecting to certain confidentiality agreement 

provisions suggested by opposing counsel in the Section 211 proceeding 

mentioned in the Petition, and ComEd's position regarding the relationship 

between the confidentiality agreement and 10 CFR 50. 7 (f). 

In addition, as requested in the third paragraph of that letter, ComEd is 

enclosing herewith as Exhibit B a copy of the March 16, 1998 letter to Mr. 

Michael Kohn referenced at pp. 8-9 of the Petition. 

Conclusion 

The Petition is based only upon unfounded allegations that 

ComEd's actions pertaining to an ongoing Section 211 proceeding before 

the Department of Labor constitute violations of 10 CFR 50. 7(f). The facts 

do not support these allegations. No violations of NRC regulations occurred 

and, therefore, the Petition should be denied. 

Exhibits A and B. as noted 
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March 16, 1998 

3233 P Street, N.W. 
Washington. D.C. 20007-2756 

EXHIBITB 

WASHINCTON. D.C. 

1.0~DON 

SIN CAP OU 

TOJl:TO 

Re: Robarge v. Commonwea}th Edison Company (98 ERA 2) 

Dear Michael: 

We are in receipt of your faX of March 12, which I must say at the outset appears 
to add new layers of confusion in what should be a straightforward process of getting a protective 
order on file. In any event, especially in light of my recent letter to your partner which relates the 
history behind this aspect of the case, I would request you to refamiliarize yourself 'With the 
original ComEd proposed order. I think you will find that that proposal remains the most 
workable, and perfectly suitable, for our case. Moreover, your letter suggests that your biggest 
concerns with that original proposal - regarding Section S(g) and the requirement for the 
"challenging" party, rather than the "designating" party, to go to court to object to a confidential 
designation - are no longer problematic. For your consideration. I set forth below some 
clarifying observations about your recent correspondence. 

First, your letter is correct in that we discussed Section S(g) of the ComEd order 
in our discussion on March 12. You were attempting to object to that section as some type of 
hindrance to your side's ability to, as you put it, "bring documents to the attention of the NRC." 
My only point to you was that Section S(g) has nothing to do with what you were suggesting -
plus it is a mutually beneficial provision. Indeed, you seem to agree with my point now as you 
report that after further review, "the mere deletion of section (g) did not cure the problem 
[Complainant was raising.]" I trust you have recognized that the section merely provides a 
mechanism for ~ party to deal with governmental subpoenas that may be issued and that call 
for turnover of documents that were produced with a confidential designation in our litigation 
(i.e., it gives us a procedure to avoid having one's hands tied if a subpoena were ever issued that 
technically conflicted with the protective order). 
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As for the next aspect of your letter, we frankly had never heard of your side's 
interest in potentially going to the NRC with any documents, and we will obviously have to 
address that, either amongst ourselves or with Judge Phalen. if that is a "right" you are now trying 
to preserve i~ this confidentiality order - and it seems that you may be trying to do exactly that 
with your proposal for a new section that you include at the bottom of page one. Asjde from the 
merits of that highly suspect provision, we see no basis for you to introduce it as a "bargain" for 
keeping Section S(g) in the order. I state again. Section 5(g) has both parties' interests in mind .. 
The same, obviously, cannot be said about your new paragraph which would not appear to be 
something ComEd could propose to Judge Phalen in an "agreed" stipulation. 

Next, you indicate at the top of page two that you want a new paragraph that, in 
substance, preserves the ability for either party to go before the ALJ to obtain a "modification" of 
the protective order. This superfluous language does not strike us as something that Judge Phalen 
needs to affinnatively state in an order. I think we both agree that judges inherently have the 
authority to modify an order - especially one of their own. Thus, I would ask you to rethink 
what this provision is intended to accomplish and let me know your thoughts. 

Finally, the points you raise in your second-to-last paragraph are noted. I would 
only add that you did not need to send me another Exhibit A The point I made in this regard in 
my last letter was that your latest version of the order did not cite to an Exhibit A. thus attaching 
an Exhibit A seemed confusing 

I am sure we will be in touch on these topics shonly, but in the meantime I 
seriously urge you to reconsider your position on the stipulation we first proposed in January. 

Very truly yours, 

~~ 
Oa"id A. Goldberg 

cc: Richard F. 0'.Malley, Jr. 


