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UNITED STATES

NUCLEAR REGULATORY COMMISSION -
WASHINGTON, D.C. 20555-0001 DOCKETED

USHRC

July 10, 1997
97 JUL 10 A9:33

SECRETARY

OFFICE OF SECRETARY
DOCKETING & SERVICE

BRANCH
MEMORANDUM TO: B. Paul Cotter, Jr.
Chief Administrative Judge
Atomi Sgety and Licensing Board Panel
FROM: JOVD% Hoyle, Secretary
SUBJECT: REQUEST FOR HEARING SUBMITTED BY

BARNETT INDUSTRIAL X-RAY, INC.

Attached is a request for a hearing dated June 16, 1997, submitted by Barnett Industrial
X-Ray,; Inc. (Docket No. 30-30691) in response to an "Order Imposing Civil Monetary
Penalty" issued by the NRC Staff on May 23, 1997. The Order was published in the
Federal Register at 62 Fed. Reg. 30346 (June 3, 1997). (Copy Attached)

The request for hearing, as well as related background material, are being referred to you
for appropriate action in accordance with 10 C.F.R. Sec. 2.772()).

Attachments: as stated

cc:  Commission Legal Assistants

OGC

CAA

OPA

EDO

NMSS

Loyd Barnett

Barnett Industrial X-Ray

Dso
19391,

SO~ EHD - 00\
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BARNETT INDUSTRIAL X-RAY, Inc. o
To: Director, Office of Enforcement, U.S.N.R.C.
From: Loyd Barnett, Barnett Industrial X-Ray
Subject: Request for an Enforcement Hearing
Date: June 16, 1997
Sir:

In response to the “Order Imposing Civil Monetary Penalty” dated May 23, 1997,
I respectfully request an enforcement hearing as specified in said letter.

Thank you,

AL

Loyd Barnett
‘President

P.O.Box 1991 « Stiliwater, Oklahoma 74076 e« 405/377-0234 « FAX: 405/377-2115




" ADDRESSES: Address
capies of schedules identified in this -
-~ notice to the Civilian Appraisal Staff.
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for single

(NWRC), National Archives and Records
Administration, College Park, MD .

20740-6001. Requesters must cite the K

control number assigned to each -

schedule when requesting a copy. The -

control number appears in the - )
parentheses immediately after the name

- of the requesting agency.

FOR FURTHER INFORMATION CONTACT: - .~

Michael L. Miller, Director, Records - E
Management Programs, National - .=
Archives and Records Administration,-.

- ~8601 Adelphi Road, College Park, MD -

:20740-6001, telephone (301)713—7110 )

" :SUPPLEMENTARY INFORMATION: Each year_

U.S. Government agencies create

*. billions-of records on paper, film,

. to control this accumulation, agency
. . Tecords managers prepare records
- - schedules specifying when the agency - -

no longer needs the records and what™ -
.happens to the records after this period. -
.Some schedules are comprehensive and
cover all the records of an agency or one
of its major subdivisions. These
comprehensive schedules provide for .
the eventual transfer to the National -

. -Archives of historically valuable récords
- and authorize the disposal of all other -
- records. Most schedules, however, cover

- records of only one office or program or

a few series of records, and many are -
updates of previously approved
schedules. Such schedules also may
-include records that are designated for
- permanent retention.
Destruction of records requires the .
"approval of the Archivist of the United .
States. This approval is granted after a
thorough study of the records that takes
into account their administrative use by
the agency of origin, the rights of the
Government and of private persons . -
directly affected by the Government’s
activities, and historical or other value.
This public notice identifies the .
Federal agencies and their subdivisions
requesting disposition authority, -
includes the control number assigned to
each schedule, and briefly describes the

- records proposed for disposal. The -

records schedule contains addmonal
information about the records and their,

- disposition. Further information about

-the disposition process will'be’
.furnished to each requester

‘Schedules Pending - - e

1. Department of the Army (NI-AU—
87-7). Professional conduct and legal

the office of the ]udge Advoeete :
General. e

2. Department of Commeroe, Natxonal
Oceanic and Atmospheric - s

* Attorneys.

- papers.

"', -BILLING CODE 7515-01-"

' mismanagement records accumulated in SAFETY BOARD

-Administration (Nf-870-06-8), - ="
Nautical chart source standard files. " .
" - 3. Department of Justice (N1—60—97— -
3). Case files relating to enforcement of -

. 'the Americans w1th Dlsabxl.mes Actof -
1990.- - .
4, Department of ]usttoe (N1—118-97—
‘1). Reading files mamtamed by U S..

" 5. Departruent of ]ustloe, Umted .
_ “States Marshals Service (N1-527-97-8).
" Special assighments files. -

6. Department of State,Bureau of - :. -
Public Affairs (N1-59-97—11) “U.S8.. -

Foreign Affairs on CD-ROM” prepared -
by the Office of Public Communications.
7 .Department of State (N1-59-97—"

16) Routine, facilitative, duphcahve. orl. Bea Hardesty, ™ o

- fragmentary records of Bureau of -

» African Affairs, Bureau of Inter- = -- LT '
- Iagnetic tape, and other media. In order American Affairs, Burean of Intelhgence [FRDoc. 97-14554 Fﬂed 5-30-97; 2: 48 pm]
. and Research, and the Executive ' .

Secretariat. | . .. Tl
8. Department of the Treasury Ofﬁce

of the Comptroller of the Currency (N1- .

-101-97-~3). Bank exammatxon workmg

:9, Consumer Product Safety

Commission (N1—424-84-1). Case ﬁlee

maintained by the Ofﬁoe of General
Counsel. - S

. 10, Federal Retxrement Thrlﬁ T
Investment Board (N1-474-96-1, Nl—

-474-96-3 through 5; N1-474-97-1 * ..

through 5). Comprehensive schedules
- for all offices except General Counsel. .
-11. Institute of Museum and Lrbrary

. Services ([N1-288-97-1 and N1-288—

97-2). Formula grant-related records -
and worhng papers to dmcrenonnry

12. Natmnal Indlan Gammg RN
Commxssion (N 1-220-97-6). - o
Comprehensive schedule for textual and
gudiovisual records (substantive

permanent retention). .
13. Pension Benefit Guaran

* Corporation (N1~465-95-4); Recotds’ of
“+. : -: October 3, 1996, through Becember 9, : ‘

-the Dffice of General Counsel. S
" 14. President’s Councﬂ on Phy slcal -
Fitness and Sports (N1—220-97—5) :

- Comprehensive records schedule

- Dated: My 27,4807.~ . -+ T ;=T

Mlclmel] Kurtz, . .. - ' _

. Assistant Archivist, forﬂecm'd Sem
Washington, DC. -

[FR Doc. 97-14403 Filed 6-2-07:8:45 ami

NATIONAL TRANSPORTATION

Sunshlne Act Meeﬁng

" Time:9:30 a.m.. 'l‘uesday. Iune ‘10’*
1097. SPR

e i e ST

. Place:"The Board Room, 5th ¥loor

- 490, L’Enfant Plaza.S W. ,Washmgton, -

D C.20594. _
- Status: Open. . -
- sMatters to be Discussed . .
- 6794A Recommendatrons on A1r Bags
~ and Occupant Restraint Use.

. --6595A Marine Accident Report:

- Grounding of the Liberian Passenger”
-~ Ship STAR PRINCESS on Poundstone
- Rock, LynnCanal Alaska, June 23,
- 1995,
News Media Contact Telephone:. -
{202) 314-6100."

FOR NORE INFORMATION CONTACT: Bea

.. Hardesty, (202) 314-6065.

Dated: May 90, 1097.”

Federal Regxster Liaison Ofﬁoer :

III.LNGOODEMM-P .

: NUCLEAR REGULATORY
COMMISSION T

{Docket No. 030-30691 ernuuo 35-
26953-01EA 96-602) . .

in the Matter of Bamett Industrial ;(- .

Ray, Inc., Stillwater, OK; Order
imposlng CIle Monetary Penalty

-Barnett Industrial X-Ray, Inc., (BIX or

. Licensee) is the holder of Materials

. License No. 35-26953-01 issued by the -.
Nuclear Regulatory Commission (NRC

. or Commission) on December 28, 1988, . -

- and.last renewed on March 21, 1996.
The license authorizes the Licensee to
possess sealed radioactive sources for
-use in conducting industrial - ) -
radiography activities in accordance

+-with the conditions specxﬁed therein. ’

progmmrecordsamdeslgnated for\ lI T L

- An inspection and investigation of the

. Licensee’s activities was conducted -

1996, in resporise to a radiography-

- -incident which the Licensee reported to
‘the NRC. The results of this inspection
_-and investigation indicated that the-
Licensee had not conducted its-
activities in full compliance with NRC

. - requirements. A written Notice of =

- Violation and Proposed Imposition of

" Civil Penalty (notice) was served upon
- the Licensee by letter dated February 24,

.1997. The Notice described the nature of
- the violations, the provisions of the
'NRC'’s requirements that the Licensee

\ - had violated, and the amount of the -
. civil;penalty proposed for the -

4

. violations.
The Licensee hesponded to the Notice
Sina ietter dated March 11,1997. Inifts -
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response, the Licensee admitted the
violations, but requested that the civil
penalty be remitted based on the
circumstances of this case (see
Appendix). .

m

After con51deratwn of the Llcensee s
response and the arguments for
mitigation contained therein, the NRC
staff has determined, as set forth in the
- Appendix to this Order, that the penalty
proposed for the violations designated -
in the Notice should be mposed -

v

_In view of the foregomg and pursuam
to Section 234 of the Atomic Energy Act
*-of 1954, as amended (Act), 42 U.S.C.
~ 2282, and 10 CFR 2.208, it is hereby

ordered that:
* The Licensee pay a civil penalty in
“the amount of $4,000 within 30 days of
the date of this Order, by check, draft,
. money order, or electronic transfer, =
_ payable to the Treasurer of the United -
States and mailed to Mr. James -
- Lieberman, Director, Office of ;
Enforcement, U.S. Nuclear Regu.latory
Commission, One White Flint North
- 11555 Rockvﬂle Pike, Rockvﬂle,
20852—27 38. :

.-v

~

- The Licensee may requesta hearing

=" within 30 days of the date of this Order.
Where good cause is shown,

_ consideration will be given to extendmg
the time to request a hearing. A request
for extension of time must be made in -

. writing to the Director, Officeof - - -
Enforcement, U.S. Nuclear Regulatory -

. Commission Washington, D.C. 20555,

.and include a statement of good cause

for the extenision. A request fora
hearing should be clearly marked as a

-*“Request for an Enforcement Hearing”

: and shall be addressed to the Director,

. Office of Enforcement, U.S. Nuclear

" Regulatory Commission Washmgton,

- D.C. 20555, with acopytothe- - -

" Commission’s Document Control Desk,.

" Washington, D.C. 20555. Copies also -

ghall be sent to the Assistant General
Counsel for Hearings and Enforcement
-at the same address and to the Regional
- Administrator, NRC Region IV, 611  *
Ryan Plaza Drive, Suite 400, Arlington,
Texas 76011. .-
., 1 a hearing is requested, the
Commission will issue an Order o
designating the time and place of the .

- hearing. If the Licensee fails to request
- a hearing within 30 days of the date of -

. -this Order (or if written approval of an .

_ extension of time in which to request a
heanng has not been granted), the -
provisions of this Order shallbe - . - -
effectxve mthout further, proceedmgs If

- Attomey General for collection. - - -

- heanng as provided above, the issues to’
" be considered at such hearing shall be: -

- Notice, NRC regulations set forth mimmum :

radxographers dxsregarded mgulatm-y )

. payment hns not been made by that

time, the matter may be referred to the

- In the event the Licensee requests a -

" Whether on the basis of the violations
admitted by the onensee. this Order .

" should be sustamed.

Deted at .. ,?f 3land %his zard day ¥ -on October 3, 1996, does not relieve BIX of

-ofMay1997. -
" For the Nuclear Regu.latnry Commissxon. »
]ames Lieberman, . - :

S Dxmctor.OjﬁceofEnfomemem

Evaluation and Conclusmns :
~On February 24, 1697, s Notice of Vlolation

. and Proposed Imposition of Civil Penalty

(Notice) was issued for violations identified

- during an NRC inspection and investigation. .

Barnett Industrial X-Ray, Inc,, (BIXor.
Licenses) responded to the Notice on. March
- 11, 1997, BIX admitted the violations, but
requested that the civil penalty be remitted
-based on the circumstances of this case. The
NRC's evaluation of the Licensee’s mquest

- and conclusions follow: ‘,
. Summary of Licensee’s Request fat Mrugatzon

‘BIX stated thet the employees who. .
committed the violations were amply mlned
in radiation safety as well as-proper --
radiography techniques and were audxted by

. BIX more often than required by NRC .. .-

regulations. BIX further stated that it foels the
“two men in question took it upon ..

. themselves to disregard what they knew to bo

right and legal.” BIX stated that 50 percent .
resporisibility on the part of the company,
- the penalty implies,! is inequitable, and
ested that the penalty be remitted in
t of the circumstances of the case and

'BIX’s actions in msponding to. and mporting
-the incident. .

NRC Evaluation of Ucensoe (] Request far
Mitigation © -
- The NRC recognizes that BIX's emplo

were fully trained and audited in accor ce
with NRC requirements. The NRC's s
-Enforcement Policy, however, does not allow
mitigation of & civil penalty for that reason
because training and euditing are required by
NRC regulations. Whilethe NRC .
acknowledges that Licensee employees may

" - have beexn-audited more frequently than what

is required by NRC requirements, it appears
that such frequency 'was not sufficient to
prevent the violations described in the *

auditing requirements. It is BIX’s . -~ - _ .
responsibility to control its at.‘hvmes, T
including auditing as necessary to ensure ..

" compliance. In that regard, it is noteworthy .

that BIX stated, in its March 11,1997

" response to the Notice, that it has "mméééed

the number of jobsite audits by 100% per _
mdlog‘aphlc crew. o ; e
Astlx’Bmtementﬁlatthe R

1The mpowd hywuonehalfofthobau
vnluoforaﬁcvsrl\yuvelnpmblam. ST e e

un'ements the NRC considered the -
radiographers’ conduct in its enforcement -
decxsnon ‘Specifically, on April 15, 1997, the

- NRC issued a Confirmatory Order to the
- radiographer pmhibitmg him from engaging .
= in NRC-licensed activities for a period of

" three years, and a letter to the assistant .-+

g radiographer reminding him that similar -

misconduct in the future may lead to
significant enforcement sction against him.
Nevertheless, the radiographers’ conduct

its responsxbmty as a licenses of the .-
Commission. As noted below, the - -
Commission-has left no doubt that hcensees

_are responsible for violations of NRC -
. requirements regardless of whether they

occurred as a result of negligence or willful
misconduct. BIX’s argument that it should
not be held fully responsible for the sctions -

" of its employees is contrary to NRC

requirements, the Enforcement Pohcy, and
enforcement actions.

.- 10 CFR 34.2, defines Radxogi'apher as "any .

individual who performs or whé, in
attendance at the site where the sealed source

-or sources are being used, personally

supervises rediographic operations and who
is responsible to the licensee for assuring
compliance with the requirements of the
Commission’s regulations and the conditions
of the license.” [Emphasis added] - -

- Section V1A, of the Enforcement Policy * -

-states, in part, that *licensees are not

ordinarily cited for violations resulting from
matters not within their control, such as
equipment failures that were not avoidable
by reasonable licenses quality aisurance --
Ineasures or management controls. Generally,
however; licensees are held msponsible for
the acts of their employees.”

-~The Commission formally considered the, .

- responsibility issue betweena licensee and -

its employees in its decision concerning the -
Atlantic Research Corporation case, CLI-80-
7, dated March 14, 1980. In that case, the ~
Commission stated, in part, that “a division
of responsibility between a licensee and its -

" employees has no place.in the NRG -

regulatory regime which is designedto ~ -
- implement our obligation to provide
adequate protection to the health and safsty
of the public in the commercial nuclear - - -
field.” Therefore, the Licensee's
understanding of its responsibility (i.e., 50
percent responsibility on the part of BIX) is .
" incorrect. The NRC holds its licensees 100 -

percent responsible for licensed activities. To . . ~
-hold otherwise, would mean that BIX .

improperly transferred contml of hcensed
‘material to its employees. -

. The NRC does not specxﬁcally license the
management or the employees of a company;

_ rather, the NRC licenses the entity. The

licensee uses, and is responsible for the

possession of, licensed material. The licensee
is the entity that hires, trains, and supervises.
the employees. All licensed activitiesare -

‘,carried out by employees of the licensee and,

- therefore, all violations are caused by

. ‘employees. A licensee obtains the benefits of -
. - good employee performance and suffers the .
'+ ‘consequences of poor employee performance. -

Not holding the licensee responsible for the
actions of its employees, whether such

-actions result from negligence or willful - L

e dep '-ywr: "~
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-" misconduct, is tantamount to not holding the’
- licensee responsible for the use or possession

of licensed material. If the NRC adopted this

sition, there would be less incentive for -
icensees to monitor their own activities to
assure compliance because licensees could -

' attribute noncompliance to employee

BILLING CODE 7500-01-P

- Licensed Aetlvltlee o .

" Nuclear Regulatory Commission (NRC

negligence or misconduct. - s
With regard to BIX's argument that its -
actions in responding to and reporting the
- incident should be considered, the NRC -
notes that BIX’s actions were considered in
proposing the civil penslty. In fact, as stated
in the NRC's February 24, 1997 letter, BIX’s"
prompt voluntary reporting of the ineident to
the NRC and its prompt and comprehensive
corrective actions formed the basis for -
Pproposing a civil penalty limited to one-half
- of the base value for a Severity Level I  :
problem. Thus, the NRC believes that the

" circumstances of this case were appropriately

considered in determmmg the proposed a
penalty amount. L& ce
NRC Conclusion * - T
The NRC rejects BIX's arguments that it
should not be held fully responsible for the
violations, and believes that BIX’s actions in
responding to and reporting the incident .
were appropriately considered in -~ .
determining the proposed penalty emount.
The NRC concludes, therefore, that the
. Licensee has not provided adequate .
justification for a reduction or remission of
the proposed civil penalty. Consequently, the
- proposed civil penalty in the amount of - .

" $4,000 should be imposed by order.

[FR Doc. 97-14394 Flled 6—2—97 8: 45 am]

. -access authorization programmust -

. "questionnaires that he:

- NUCLEAR neeuwronv AR
COMMISSION . .

paer-gaz -

" .In the Matter of Mr. Danlel R, Baudlno-

-Order Prohibiting Involvement in NRG

1

- Mr. Daniel R. Baudizlo was forxllerly
employed by Bechtel Constructors Inc.

. (Bechtel) at the Commonwealth Edison
€Company’s Dresden Nuclear Station

~ (ComEd, Dresden, or Licensee) where he

was.granted unescorted access. ComEd -
-holds Facility Licenses No. DPR-2, No."
DPR-19, and No. DPR~25 issued by the

- or Commission) pursuant to 10 CFR part :

o . 50. These licenses authorize ComEd to -

- operate the Dresden Nuclear Station,
‘Units 2 and 3, .and possess and maintsin

4 -. = butmot operate Unit 1 (Dresden Stahon)

- - located near Morris, Ilinois,in -~ -
saccordance with the condmons Lo
specified therem. T

1

" puclear power plant licensees must .

- conduct access authorization programs -,

- Office of Investigations (OI) at the -.
- . Dresden Station; Mr. Baudino was

. In agcordance with 10 CFR f3.56, T »
. -asked why he falsely reported on the~

- for individuals seeking unescorted - _

access to protected and vital areas of the
Ex lant with the objective of providing
. high assurance that individuals granted
_ unescorted access are trustworthy and
* reliable and do not constitutean "
unreasonable risk to the health and -
safety of the public. Tke unerted

include a background investigation, -~
including criminal history. The demmon

. to grant unescarted access authorization
must be based on the licensee’ s review ; -

and evaluation of all pemnem
information. T
In order to be eemﬁed for uneworted

access at Dresden Station as a contractor™

employee, Mr. Baudino completed = .

Dresden Station forms entitled- - '_
_*“Personal History Questionnaires for -

Unescorted Access™ (personal: hxstory

- questionnaires) on several occasions, -...

"Ina repbl"t iseued on September 23,
1996, Ol concluded that Mr. Baudmo. :

- dehbemtely falsified his criminal

history information on the personal - ;
history questionnaires in order to gain - - - 4
unescorted access to the Dresden
Sumom L )

jBasecl on the above, the NRC has

-cancluded that Mr. Baudino engaged in
~deliberate misconduct on ]anuary 16, '
1992, and October 5, 1992, by ° ,
deliberately falsely stating on'the. -/

- personal history questionnaires he

.signed on those dates that he had no
criminal history.Mr; Baudino’s actions
constitute a violation 6f 10 CFR ’
-50.5(a)(2), which prohibitsan =~ .-
individual from deliberately: prowdmg
information to a licensee or contractor ©= .
that the individual knows is inaccurate -~

" including January 16, 1892, and October ~ or incomplete in some respect material

" .5,1992. On each of these forms, Mr.

.Baudino indicated and certified wnh lns
signature that he had never been
arrested and convicted of a- cnminal
proceeding for the violation of any law,
regulation or ordinance, including -
driving under the influence or traffic .
offenses other than non-personal injury
traffic or parking-offenses. Mr. Baudmo
was subsequently granted unescorted -
acoess to the Dresden station on each’ -

. occasion, based in part on his *
-representations on the rsonal histo

d no crimin

“e - history. Mr..Baudino’s unescorted - .-
. access to the Dresden Station was  -°

revoked for cause by the Licensee on .
December 5, 1995, for other reasons . :

. ~than accuratelyeomplenng his personal

-history questionnaire.
- During an investigation by the NRC .

. interviewed by OI on March 14, 1996.-
During the interview, Mr. Baudino was

--'shown copies of the personal hxstory

q:lgnsnongdg&lresd mfer&need aboveand -
acknowledged that esxgnaturesbn -
-each of the forms were his. -~ - ‘2‘?
- Mr. Baudino also acknowledged that
_his nrerking of an *x” in the “no” block
-under the question regarding criminal .

- . history indicated that he had notbeen

arrested or convicted of any offenses. -
‘When confronted with the arrest records
that OI had obtained from the Grundy - :
County, linois, Circuit Court, which
" revealed that Mr. Baudino had mu.ltxple
-arrests-and convictions during the - -
-period of 1987 to October 5,1992, Mr.

Baudino-admitted they were records of

his arrests. Mr. Baudino stated that he -
thought the questions pertained to ..
federal arrests and convictions when

forms that hehadno cnminal hxstory :

- to the NRC. The information that Mr

Baudino provided regarding his - ,
criminal history was material bcause, .
- as indicated above, licensees are . --

required to censider such mformatxon in _5 :

making unescorted accéss .
determinations in accordance with the >
req'h uirements of 10 CFR 73.56. -~ -
e NRC must-be able to rely on the -
Licensee, its contractors, and the -
- Licensee and contractor employees to -
.comply with NRC requirements, - ¥
- _including the requirement to provide .3

- .information that is complete and

accurate in all material respects. Mr, -

- Baudino’s-actions in deliberately

providing false information to the -
Licensee constitute.deliberate vmlanons
of Commission regulations, and his

- doing so on multiple occasions raises

-serious doubt as to whether he can be

: ': .~ relied upon to comply with NRC

requirements-and to provide complete

. and accurate information to NRC . -. ~

- Licensees and their contractersin the K
. future, and raises doubt about h15
trustworthmess and reliability. T
uently, { lack the reqmsxte - -
nab e assurance that licensed ;
- activities can be conducted in - :_.:
-compliance with the Commission’s °

..requirements and that the healthand - - - 248

. safety of the public would be protected
- if Mr. Baudino were permitted at th.\s :
time to be involved in NRC-licensed -
..activities. Therefore, the public health
safety and interest require that Mr. -~
Baudino be prohibited from any

.- involvement in NRC-licensed activities
“for a period of five years from the date

" of this Order, and if Mr.:Baudino is
‘currently involved with another
licensee in NRC-licensed activities, Mr.

- Baudino must immediately cease such - - - ‘-
; -activities, and inform the NRC of the s
_-name, address and telephone numberof ..
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BARNETT INDUSTRIAL X-RAY MARCH 1, 1997
P.0. BOX 1991 ~ :
STILLWATER, OK. 74076

Director, Ofﬁce of Enforcement

U.|S. Nuclear Regulatory Commission, Region IV
61] Ryan Plaza Drive, Suite 400

Arlington, TX. 76011-8064

Subject: Reply to a Notice of Violation

Sk | | o
. This letter is in response to the Notice of Violation dated February 24, 1997

In geference to Violation A of the above named notice, Barnett Industrial )Q-Ray BIX)

. admits that the radiographer's assistant did not perform a physical survey dftera | -
' radjographic éxposure to determine that the source was in a shielded posttlon. The , ’f
reason for this action, or lack thereof, can only be ascertained by BIX managem it as
a lolckadaisical attitude on the part of the assistant toward the training that Was p Lvided

to him and all other BIX employees at the time of employment and relterated on
regular basis aﬁerwards ~ |

Begause of thls situation, BIX has increased the number of jobsite audits by 1100%| per |
radiographic crew sent on to a job site. As a result of this increase, it appears at
that the men have obtained a more serious awareness of the use of phys1ca1 surv

To avoid the posmbihty or at the very least minimize the possiblhty of this type of]
" attitude recumng, BIX has imposed the following m—house ruling:

Any rad:ographer who is observed not:

(2). Performing physical surveys after each and every radiographic exposure
~ (b).Wearing ALL required Personal monitoring equipment ( film badge, dd< imetet)
or Rate Alarm Meters;

(c). Being present while any. source matipulation is being performed by the |assma.Tn"
: (unless the assistant is a certified level IT or greater),

t
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May be docléed $1.00 per hour for a period of at least 2 weeks; and wxll recewe ; wntten
errung to b¢ placed in his file for 90 days. A written warning will be nnposed aja-
minimum pumshment Furthermore, if a radiographer’s assistant is observ éd not following‘
ALL of the above named procedures, he AND the radiographer will be pehﬁahzed. '

BIX assures the Director that all of the above mentioned rules and proced ires are in-

P _ effiect, and have been since a mandatory company wide meetmg which took p!ace after
! . theincident in quesuon

l

In reference tb Violation B, BIX admits that neither the Radiographer or the
rad sograph&r's assistant was wearing the required personal monitoring eqmpment
; or pn alarm rate meter at the time of the incident. There is no reason excedt for a relaxed
! : attitude toward the rules on the part of both men. The 2 men involved in thxs incident
: have been termmated as a result of this attitude and their actions concemmg this

incident. As for remaining Radlogmphers and assistants, all of the steps mentlonecl
in neference to onlanon Aare now in effect.

- In 11eference to Violation €; BIX admits to the best of our knowledge, that t.he
g radj ographer’s assistant operated an exposure device without the mpemsxdn
P of the radmgrapher It is the position of BIX that the radiographer had the proper
i " traihing and quowledge of all applicable regulations, but failed to utilize t}néutrammg .
or knowledge; Because of this incident, all radiographers and assistants ha\ie gone| |
thrgugh a maﬂdatory retraining program which was provided by BIX management
 In zddition to this retraining, all radiographers may be penalized if their ass@tant :
observed performmg work with an exposure device without the personal suﬁemsxmi
of the radiographer. This penalty may include a suspension of up to 2 weeks; or
possible termiéation if'it is determined that the violation was of a willful nab;u:,re.

;o ; . ¥ 3
‘ ; BIX would like to reiterate that all of the changes in procedure mentioned a?qove are
P now in effect, IfI can be of any further assistance, please feel free to contact: me at '

O yout convemence All of the above is submitted under oath or affirmation.

President/RSOé
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- Subject: Answer to a Notice of Violation ' ' E
1

. radiography are audited in excess of NRC regulations and have always been |
. fee]|that the two men in question took it upon themselves to disregard what they | -.
- knew to be right and legal. As a result of the incident in question, these audits have been
 increased by 100% per radiographic crew. | o

‘reg

 President/RSO:

?‘ / B3-18-1997 18:58AM FROM US NRC RIV T0O . B8-3@1 4:11

: BARNEYT INDUSTRIAL X-RAY MARCH 1
i . P.O.BOX 1991 . , ;
STILLWATER OK, 74076

Director, Office of Enforcement

USR. NucleargRegulatory Commission, Region IV
611 Ryan Plaza Drive, Suite 400
Arlington, 'I'X 76011-8064

[y

Sir

ol
of
1

file) In addition to substantial training, all radiographic crews sent by BIX t(f)

|
1

: . |
Although BIX:does assume a reasonable amount of responsibility as the lice

we feel that 50% responsibility, as the penalty implies, is not an equitable anfxount
due to the circumstances involved. As was stated in the Notice of Violation, we

did jct promptly and efficiently in all phases of the incident. Therefore, we ré
est that due to mitigating circumstances, the penalty imposed be remi

c<: Janges Licherman; ‘Region IV Office
i i

Asiper 10 CFR 2.205, 1 am submitting the following statement under oath i)!r affirmation,

In the attached "Reply to a Notice of Violation", Bamett Industrial X-ray (BIX) has

admitted to violations commutted by two former employees on October 3, 1996, '
BIX would Iikfe to state at this time that all employees, including the two in| questis
arelamply trained in the area of Radiation Safety as well as the proper techniques ¢f
Radiography. This training is well documented and maintained in each employee | |

53431 P.o4
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
' REGION IV

‘611 RYAN PLAZA DRIVE, SUITE 400
ARLINGTON, TEXAS 76011-8064

February 24, 1997

EA 96-5602

Mr. Loyd Barnett, President
Barnett Industrial X-Ray, Inc.
P.O. Box 1991

Stillwater, Oklahoma 74076

SUBJECT: NOTICE OF VIOLATION AND PROPOSED IMPOSITION OF CIVIL PENALTY -
$4,000 (NRC Inspection Report No. 030-30691/96-01;NRC Investigation
Report 4-96-054)

Dear Mr. Barnett:

This refers to the matters discussed with you and Mr. Todd Barnett at a predecisional
enforcement conference conducted on January 6, 1997 in the NRC’s Region |V office.
The conference was conducted to discuss apparent violations related to an October 3,
1996 incident in Ponca City, Oklahoma involving radiography personnel employed by
Barnett Industrial X-Ray (BIX}. The apparent violations related to this incident, and the
results of an investigation conducted by the NRC’s Office of Investigations to determine
whether the violations were willful, were described in an inspection report issued on
December 23, 1996. As noted in the inspection report, BIX conducted a prompt

investigation and reported the incident to the NRC by telephone on the morning that it
occurred.

The October 3, 1996 incident involved a BIX radiographer and radiographer’s assistant
who were dispatched to an oil refinery to perform radiography on two welds. After the
second of two radiographic exposures, the radiographer’s assistant was in the process of
disassembling the radiography equipment when he discovered that the radioactive source
in the exposure device was not fully retracted to its shielded position. This would have
been discovered earlier had these individuals taken the required steps of wearing alarm
ratemeters and conducting a radiation survey prior to disassembling the equipment. Based
on after-the-fact evaluations, this incident is not believed to have resulted in radiation
exposures above the NRC's limits. That notwithstanding, there were serious violations of
NRC requirements associated with this incident that had the potential to result in far more
serious radiation exposures.

" As a result of the information developed during the NRC's inspection and investigation and
the information that you provided during the conference, the NRC has determined that the
following three willful violations of NRC requirements occurred: 1} a failure of both
individuals to wear personal radiation monitoring devices, including an alarm ratemeter;

2) a failure to conduct a survey using a survey instrument to assure that the source had
been returned to its shielded position; and 3) a failure on the part of the radiographer to
adequately supervise his assistant. Compliance with these requirements would have
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prevented this incident from occurring. It is our belief that these individuals deliberately
chose not to utilize personal dosimetry devices because they were pressed for time and

that the radiographer demonstrated careless disregard for the requirement to supervise his
assistant.

Individually, each of these violations is of significant regulatory concern and could have
been classified at Severity Level il bécause they circumvented three separate and distinct
safety barriers that are designed to protect workers and members of the public from
inadvertent and potentially significant radiation exposures. Therefore, given the
seriousness: of the three violations which involved basic radiation protection, the willfulness
associated with the violations, and the fact that they were related to an actual event, these
violations are of very significant regulatory concern and, therefore, have been collectively
categorized in accordance with the "General Statement of Policy and Procedure for NRC
Enforcement Actions"” (Enforcement Policy), NUREG-1600 as a Severity Level | problem.

The NRC acknowledges BIX's actions in response to this incident and subsequent
corrective actions, including: 1) a prompt investigation of the incident to assess radiation
exposures; 2) prompt disciplinary action against the involved individuals; 3) prompt
notification to the NRC; 4) a mandatory safety meeting with all employees to discuss this
incident and the violations identified by BIX; 5) increased audits of radiography personnel;
and 6) development of a formal disciplinary program and the communication of that
program to employees. In addition, based on our inspections, it appears that BIX has
maintained a radiation safety program in compliance with NRC requirements and with an
appropriate emphasis on safety. Nonetheless, your radiographer and radiographer’s
assistant in this case committed serious violations which raise a concern about the
effectiveness of BIX’'s control of licensed activities.

In accordance with the Enforcement Policy, a Severity Level Il violation should normally
result in a civil penalty regardless of identification and corrective action. The base value
for a Severity Level Il problem is $8,000. However, given the circumstances of this case,
the NRC is exercising enforcement discretion in accordance with Sections VII.A.1 and
VIil.B.6 of the Enforcement Policy by mitigating the civil penalty to $4,000. This amount is
less than the base value for a Severity Level Il problem given BIX’s action in voluntarily and
promptly informing the NRC of the results of its preliminary incident investigation, as well
as BIX's initiative in taking prompt and comprehensive corrective action.

Therefore, to emphasize to you and to other licensees: - 1) the responsibility of ensuring
that employees meet basic radiation safety requirements, and 2) the significance of the
willful violations of safety requirements associated with the October 3, 1996 incident, |
have been authorized, after consultation with the Director, Office of Enforcement, and the
Deputy Executive Director for Regulatory Effectiveness, Program Oversight, Investigations
.and Enforcement, to issue the enclosed Notice of Violation and Proposed Imposition of
Civil Penalty (Notice) in the amount of $4,000. Actions against the individuals involved in
this incident will be considered separately.
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You are required to respond to this letter and should follow the instructions specified in the
enclosed Notice when preparing your response. In your response, you should document
the specific actions taken and any additional actions you plan to prevent recurrence. The
NRC will use your response, in part, to determine whether further enforcement action is
necessary to ensure compliance with regulatory requirements.

In accordanée with 10 CFR 2.790 of the NRC’s "Rules of Practice,” a copy of this Iet‘ter,A
its enclosure, and your response will be placed in the NRC Public Document Room.

Sincerely,

- J. E. Dyer o
Acting Regional Administrator

Docket No. 030-30691
License No. 35-26953-01

Enclosure: Notice of Violation and
Proposed Imposition of Civil Penalty

cc w/Enclosure:
State of Oklahoma



NOTICE OF VIOLATION
AND
PROPOSED IMPOSITION OF CIVIL PENALTY

Barnett Industrial X-Ray, Inc. Docket No. 030-30691
Stillwater, Oklahoma : License No. 35-26953-01

EA 96-502

During an NRC inspection conducted October 3 through December 9, 1996, violations of
NRC requirements were identified. In accordance with the "General Statement of Policy
and Procedure for NRC Enforcement Actions,” NUREG-1600, the Nuclear Regulatory
Commission proposes to impose a civil penalty pursuant to Section 234 of the Atomic
Energy Act of 1954, as amended (Act), 42 U.S.C. 2282, and 10 CFR 2.205. The particu-
lar problem and associated civil penalty is set forth below:

A.

10 CFR 34.43(b) requires, in part, the licensee to ensure that a survey with a
calibrated and operable radiation survey instrument is made after each exposure to
determine that-the sealed source has been returned to its shielded position. The
survey must include the entire circumference of the radiographic exposure device
and the source guide tube.

Contrary to the above, on October 3, 1996, a radiographer’s assistant did not
perform a survey after a radiographic exposure to determine that the sealed source
had been returned to its shielded position. (01012)

10 CFR 34.33(a) requires, in part, that the licensee not permit any individual to act
as a radiographer or radiographer’s assistant unless, at all times during radiographic
operations, the individual wears a direct-reading pocket dosimeter, an alarm
ratemeter, and either a film badge or a thermoluminescent dosimeter.

Contrary to the above, on October 3, 1996, neither a radiographer nor his
radiographer’s assistant wore a direct-reading pocket dosimeter, alarm ratemeter,
and a film badge or thermoluminescent dosimeter while conducting radiographic
operations. (01022)

10 CFR 34.44 requires that whenever a radiographer’s assistant uses radiographic
exposure devices, uses sealed sources or related source handling tools, or conducts
radiation surveys required by 10 CFR 34.43(b) to determine that the sealed source
has returned to the shielded position after an exposure, he shall be under the

personal supervision of a radiographer. The personal supervision shall include: (a)

the radiographer’s personal presence at the site where sealed sources are being
used; (b) the ability of the radiographer to give immediate assistance if required; and
(c) the radiographer watching the assistant’s performance of the above referred-to
operations. , :

Contrary to the above, on October 3, 1996, a radiographer’s assistant
operated a radiographic exposure device without the personal supervision of
a radiographer at the Conoco Oil refinery in Ponca City, Oklahoma.
Specifically, the supervising radiographer failed to observe the assistant
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retract a sealed source after a radiographic exposure was completed. The
radiographer also failed to observe the assistant as he approached the
device, retrieved the film, and attempted to disassemble the equipment. As
a result a radiographer failed to notice that the assistant did not perform a
survey of the exposure device and had not secured the sealed source
assembly inside the exposure device in a fully shielded position. (01032)

These violations represent a Severity Level Il problem (Supplement VI).
Civil Penalty - $4,000

Pursuant to the provisions of 10 CFR 2.201, Barnett Industrial X-Ray, Inc., (Licensee) is
hereby required to submit a written statement or explanation to the Director, Office of
Enforcement, U.S. Nuclear Regulatory Commission, within 30 days of the date of this
Notice of Violation and Proposed Imposition of Civil Penalty (Notice). This reply should be
clearly marked as a "Reply to a Notice of Violation" and should include for each alleged
violation: (1) admission or denial of the alleged violation, {2) the reasons for the violation if
admitted, and if denied, the reasons why, (3) the corrective steps that have been taken
and the results achieved, {4) the corrective steps that will be taken to avoid further
violations, and (5) the date when full compliance will be achieved. If an adequate reply is
not received within the time specified in this Notice, an order or a Demand for information
may be issued as why the license should not be modified, suspended, or revoked or why
such other action as may be proper should not be taken. Consideration may be given to
extending the response time for good cause shown. Under the authority of Section 182 of
the Act, 42 U.S.C. 2232, this response shall be submitted under oath or affirmation.

Within the same time as provided for the response required above under 10 CFR 2.201,
the Licensee may pay the civil penalty by letter addressed to the Director, Office of
Enforcement, U.S. Nuclear Regulatory Commission, with a check, draft, money order, or
electronic transfer payable to the Treasurer of the United States in the amount of the civil
penalty proposed above, or the cumulative amount of the civil penalties if more than one
civil penalty is proposed, or may protest imposition of the civil penalty in whole or in part,
by a written answer addressed to the Director, Office of Enforcement, U.S. Nuclear
Regulatory Commission. Should the Licensee fail to answer within the time specified, an
order imposing the civil penalty will be issued. Should the Licensee elect to file an answer

"in accordance with 10 CFR 2.205 protesting the civil penalty, in whole or in part, such

answer should be clearly marked as an "Answer to a Notice of Violation" and may: (1)
deny the violation listed in this Notice, in whole or in part, (2) demonstrate extenuating
circumstances, {3) show error in this Notice, or (4) show other reasons why the penalty
should not be imposed. In addition to protesting the civil penalty in whole or in part, such
answer may request remission or mitigation of the penaity.

In requesting mitigation of the proposed penalty, the factors addressed in Section VI.B.2 of
the Enforcement Policy should be addressed. Any written answer in accordance with 10
CFR 2.205 should be set forth separately from the statement or explanation in reply
pursuant to 10.CFR 2.201, but may incorporate parts of the 10 CFR 2.201 reply by
specific reference (e.g., citing page and paragraph numbers) to avoid repetition. The
attention of the Licensee is directed to the other provisions of 10 CFR 2.205, regarding the
procedure for imposing a civil penalty.
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Upon failure to pay any civil penalty due which subsequently has been determined in
accordance with the applicable provisions of 10 CFR 2.205, this matter may be referred to
the Attorney General, and the penalty, unless compromised, remitted, or mitigated, may be
. collected by civil action pursuant to Section 234c of the Act, 42 U.S.C. 2282c.

The response noted above (Reply to Notice of Violation, letter with payment of civil
penalty, and Answer to a Notice of Violation) should be addressed to: Mr. James
Lieberman, Director, Office of Enforcement, U.S. Nuclear Regulatory Commission, One
White Flint North, 11555 Rockville Pike, Rockville, MD 20852-2738, with a copy to the
Regional Administrator, U.S. Nuclear Regulatory Commission, Region IV, 611 Ryan Plaza
Drive, Suite 400, Arlington, Texas 76011.

Because your response will be placed in the NRC Public Document Room (PDRY}, to the
extent possible, it should not include any personal privacy, proprietary, or safeguards
information so that it can be placed in the PDR without redaction. If personal privacy or
proprietary information is necessary to provide an acceptable response, then please provide
a bracketed copy of your response that identifies the information that should be protected
and a redacted copy of your response that deletes such information. If you request
withholding of such material, you must specifically identify the portions of your response
that you seek to have withheld and provide in detail the bases for your claim of
withholding (e.g., explain why the disclosure of information will create an unwarranted
invasion of personal privacy or provide the information required by 10 CFR 2.790(b) to
support a request for withholding confidential commercial or financial information). If
safeguards information is necessary to provide an acceptable response, please provide the
level of protection described in 10 CFR 73.21.

Dated at Arlington, Texas,
this 24th day of February 1997
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