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UNITED STATES OF AMERICA’
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

Duke Power Company Docket No. 70-2623
(Amendment to Materials
License SNM~1773 for Oconee
Nuclear Station Spent Fuel
Transportation and Storage
At McGuire Nuclear Station)

e e e e e i d

APPLICANT'S RESPONSE TO "CESG'S PROPOSED
ELEMENTS- OF FACT AND CONCLUSIONS OF LAW
TOWARDS AN INITIAL DECISION"

On May 29, 1980, Carolina Environmental Study Group

("CESG") filed its "Proposed Elements Of Fact And Con—

clusions Of Law Toward An Initial Decision" ("CESG's Pro-

posed Elements") in the captionéd proceeding. Therein, CESG
addressed for the most part five issues: (1) Fuel Cask
Integrity,‘(Z) Consideration of Alternatives, (3) Radiation

Doses, (4) Cask Drop Analysis, and (5) Sabotage. Pursuant to

10 CFR §2.754 and consistent with the schedule approved by

this Atomic Safety and.LicenSingABoard.(“Licensing Board")

(TrQ 4117-8) Applicant submits theTfollowing'response.

O") :
I. General Comments : 5 \\ ¢
A. CESG's Compliance With Commission Rules ' 53 o 5
- Of Practice. - ?&‘7\,& P 2
B . , - - S :

Applicant maintains that CESG's filing is not in pﬂyﬁs '

compliance with the provisions of 10 CFR §2.754(b) and (c) }\
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in that, inter alia, such filing does not contain record

citatiohs for many of the pufported facts cohtained therein
(e.g., paée 10, representative of CESG's filing, contains
approximately 7 purported facts with no record citationms).
In éddition; and more significantly, as is shown in the
following representative-examples‘taken also from page 10 of
CESG's filing, CESG éttempts'to introduce new evidence not
contained in the record.
* Page 10, lines 11 and'lz; “"The DC-10
in Chicago in May, 1979, does not support -
this thesis, nor do other unusually severe

accidents."” There is no support in the
record for this statement.

® Page 10, lines 24-27: "It would seem
reasonable to increase total dose in
this case by a factor of at least ten

- thousand to allow for distances down to

- 1Im and of the order of 10 persons so
exposed (Staff Ex. 3, 6.1.3, Table 6-2)."
The record citation does not in any way
speak to the proposition stated. Indeed,
this position is not in the record.

In addition, CESG, in many instances, has misqdoted

~ the record with respect to significant facts contained
.therein. Fdf’example, on page 11 of CESG's Pfqposed
Elements, CESG cites Table 6-3 of Staff Exhibit 3 for
support of the.statement that the maximum»inpividual

will receive a "bone dose comﬁitment“vof 11,000 man rem.
However, Table 6-3 reflects that the maximum individual bone
dose-commitment is 11,000 mrem, not 11,000 mén-rem as stated
.by_CESG. Further, this is not an anhual-dose, butfréther a
50 year'bone dose commitment, which averages to approxi-

mately 0.22 rem per year.




In addition, CESG has on numefous occasions cited
sources which are not part of thé record (e.g., CESG'S
Proposed Eiements at p. 18 wherein CESG qited the Affidavit
of Donald J. Kasun and the Further Shpplemehtal Testimony of
Lionél Lewis, both of which are not in the record).

Dué to CESG'é_faiIure to give record citations to
iﬁs purported facts, Applicant méintains that all such

statements of fact should be disregarded by this Board. See

Kansas City Power & Lighﬁ Co. (Wolf Creek Generating

_ Station, Unit No. 1), ALAB-424, 6 NRC 122, 127 (1977);

Consolidated Edison Co. v. New York, Inc. (Indian Point
Station, Unit No. 2), ALAB-159, 6 AEC 1001 (1973).
B. The Atomic Energy Act Preémpts State And.
Local Action. '

CESG notes that limited appearance statementé from
appfoximately'ZO persons, some representing local governing.
organizations, were in opposition to the proposed acﬁion.
(CEsG Proposed Elements at pp. 2-3). CESG submits that this
Licensing Board should take into consideration thése opinions
in fbrming its Initial Decision. (Id. at p. 3). Applicant

notes that the primary concern of these individuals is

related to accidents and the radiological consequences
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tﬁereof. 1/ As noted herein, and‘in Applicant's Proposed
Findings at pp. 40—42 and 53-55, the radiclogical conse-
quences of the proposed actign, to incl&de.hypothetical
accidents, are negligible. Thus, Applicant submits that
such concerns have been cohsidered and found to be unwarranted.

In the event the limited appearance statements are to
. be read as requiring that federal law yiéld to local reso-
lutions,Asuch_are misplaced.',Thévcriteria for iséuing or
denying licensing-ameﬁdments, such as requested heré,_are
clearly set forth invthefAtomiC‘Energy Act of 1954 and
Commission regulations. Once an Applicant has.exhibited
that these requirements have been sétisfied, as is:the case
hére, the license must issue notwithstanding local actions
;egarding‘the plan; in question. 7o hold otherwise would

frustrate the policies and intent cf Congress. See Northern

States Power Co. v. State of Minnesota, 447 F.2d 1143 (8th

Cir. 1971) wherein the court stated:

« « « we hold that the federal government
has exclusive authority under the doctrine
of preemption to regulate the construction
and operation of nuclear power plants. . .
[447 F.2d at 1154.] -

See also Pacific Gas & Electric Co. v. State Energy Resources

Conservétion and Development Commission, CV S-78-527-R,

F.Supp. (E.D. Cal. April 23, 1980).

1/ To the extent that such individuals seek resolution of
the waste storage issue, as advanced by CESG (CESG's
- Proposed Elements at pp. 1-3), Applicant notes that
the appropriate forum for such resolution is the
ongoing rulemaking actions regarding such issues.
See Waste Confidence Rulemaking, PR-50, 51 (44 Fed.
Reg. 61372).




- Ch Expeft Opinion. |

‘_In its Proposed Elements, CESG emphésizes that the
calcuiations and judgments of Applicént and Staff witnesses
are simply "“conjecture" (e.g., CESG's Proposed Elements at
p- 3, 4, 5, andblo), Rathef‘than being mere conjecture, the:
‘testimony referenced by‘CESG is that of expert witnesses

and is to be*considered,accofdingly.

-II. Specific Commments

A. .Fuel Cask . -
VWhile CESG;maintains thatv"it appéars quite Iiiely
that if the proposed action is takén that no cask will be
damaéed tovthe-point of causing release and that £he quality
of the human environment will not be significantly affected, "
CESG notes that this conclusion is simply'conjeéture.”(CESG
Proposed Elements at p. 4). Notwithstanding Commission
iregulations,»which if complied‘with pefmit transportation 6f
spent fuel, CESG still asserts that tfahsportatibn;of spent
- fuel is inhérently unaccéptable.due to the risks.aésdciated
with doses resﬁlting*frbm normal transportation and ?ossible
releases of radioactive material due to hypothétical
accident cdnditions.'(CESG'SfProéosed Elements at pp. iO and
11). To the extent that CESGYmainﬁains that transportation
of spent fuel is'iﬁherently unacceptable, Applicantnmainf

‘tains that such a position is an impermissible attack on

Commission regulations and their underlying bases. (10 CFR




§2.758). (See Potomac Electric Power_Company (Douglas
Point Nuclear Generating Station, Units 1 and2), ALAB-281, 8
AEC 79, 88-89 (1974)). |

In any event, Staff'e and Applicant's testimony clearly
establish that transshipment in spent fuel.shipping
casks, ‘even in severe aceident conditidns, does not present
a significant riek to the public. (Applicant Exhibits 12
and 24; Staff Exhibits 3, 6, 9, 10A, 21 and 37; and Tr.
1408f9; L4l3-16;vl446-7'end 1429-31). 1In short, there ie no
'merit to CESG‘s‘position thatethe proposed action should be
denied due to. the inordinate risk assoeiatedeith ifans—

shipment.

B. Consideration Of Alternatives
With fespect to consideration of alternati&es, CESG

'.mein;ains that the physical expansion of the Oconee unit 3
_ spent fﬁel pooiland construction ef“an independent spent.
fuel storage facility at the Oconee site should be given
favorable COnsiderationf'E/ With regard to alternatives,
;Appiicant maintains that where; as here, the‘proposed'actionv
 will have a,negligible impact upon the environment, there is
no requlrement to consider such alternatlves. (See Appli-

cant's Proposed Flndlngs at pp. 27-28).' In any event, with

2/ CESG cites CESG's Exhibit 5 at p. 3 for the proposition
that "“favorable consideration far this choice (physical

- expansion of spent fuel pool 3] and the avallablllty of
materials were advanced by CESG." (CESG's Proposed
Elements at p. 5). However, the testimony contained in
the record citation regarding this position was not

admitted as evidence because it was argumentative and
-not within the knowledge of CESG's witness. (Tr.
2384- 2387)




regard to physical.expanéion of the Oconee unit 3 spent fuel
pool, Applicant submits ﬁhat such expansion is technologi-
cally not feasible. (See Applicant's Proposed Findings at

pp.. 48-49). With regard to construction of a separate
independent spent fuel.storage installation ("ISFSI") at Oconee,
Applicant submits that such an alternative is not preferable

to the proposed action in that, inter alia, it is not

economically practicablé; may.not be needed, and will not
lessen the number of spent fuel transfers to be"accqm—
plished.' (See- Tr. 4771 and Apélicant's Proposed Eihdings at
pp. 30-32, and 49-50). 3/ | |

CESG also maintains that the initiation of efforts
regarding,cthtruction of an ISFSI or physical expansion of
the Oconee unit 3'spent fuel pool does not need to proceed
until approximately'1985 due to the feasibility of feracking
the two Oconee spént fﬁel pools with poison racks. (CESG'
’Propdsed"Elemen£$ at PD- 6—8); Further, CESG maintains that
such actions can be taken without fosite-transshipment as
proposed here.  With,fespect to Oconee units 1 aﬁd 2 pool,

Applicant submits that it is-p:obable that such reracking

é/ Applicant would note that, in the event the poison
reracking presently comtemplated for Oconee Unit 1 and 2
spent fuel pool is not approved or is delayed (like the
instant transportatlon option), construction of an ISFSI
could not be a timely alternative to prevent the shut-
down of the Oconee units due to lack of spent fuel
storage space. (See NRC Staff Exhibit 30 at table
‘entitled Alternatives For The Storage Of Oconee Spent
Fuel).




can occur without offsite transshipment. g/ With respéct to
Unit 3, Applicant and Staff maintaiﬁ that refacking of
'Oconee-unit 3 spent fuél pool with»poison.racks_cannot be
implemented wifhout'offsite transshipment of spent fuel.
(Tr. 3480-82, Applicant Exhibit 30 ét pb. 2-3, and Sstaff
Exhibit 36 at pp: 4-5). Appiicanﬁ's.position is based on
thé facts that (a) the'Oconeé'unit 3_pooi must be empty
prior to installing poison racks (Tr. 3480-82 and.4752), and
(b) there is insufficient storage space available in the
Unit 1 and 2.pool‘to>accdmodate the assemblies‘cur:éntly in
the Uhit 3 pool and those being discharged from the three
units. (Applicant's Exhibit 31,.Tr;.3480-82, Tr. 4770).
With~fegard‘to this, the.Critical.factor‘is the time
required to transfer the assemblieé'from the unit 3 pool to
the unit 1 and 2 pool. Applicént testified that the maximum
rate of transfer of spent fuel assemblies ever achieved |
betﬁeen the Oconee units was 30 assembiies.per month. (Tr.
4753 and 4782). This rate was achieved during the period of
" ‘unloading the'Oconée'Uni£5‘l andV2«pool to prepare for
installation of high density racks. (Id.) Applicant ﬁaintains'

‘that this maximum of 30 éssémblies cannot be sustained on a

ﬁ/ Applicant, however, submits that if the instant action is
not ‘approved and issuance of a licensing amendment _
regarding poison racks for Oconee Units 1 and 2 .pool, or
installation of such poison racks, is significantly delayed,
the Oconee units will be forced to shutdown for lack of
spent f?el storage space. (Applicant's Exhibit 30 at
pp. 2-3). ' : '




continual basis; thus, Applicant maintains that a reasonable
sustaineddtranefer rate of assemblies between tne Oconee:
peols is_25»per month.. (Tr. 4782). Considerations regaf—
ding thiS'transfer rate includes maintenance of equipment
required in such transfers (Tr. 4799), increased decontamln-
atlon problems (Id ), and plant schedullng problems regar-
ding equlpment and personnel (Tr. 4754). In addltlon the
Licensing Board noted the potential safety coneequences
ainvolved with attempting to accelerate the transfer_schedule
vbeyend that‘wnich is reasocnable. (Tr. 4789). Deepite this
testimony; CESG attempts to advance the argument that 37-50
transfers'per’month is reasonable. (CESG's Preposed
Elements at p.-7). in that éESG'Snwitness.has net conducted
any time motion studies with respeet to spent fuel ship—
ments, nor has he any personal onsite experience in movement
of spent fuel casks (Tr. 5112-3), CESG must rely on the
record advanced by Appllcant and Staff for such support. As
'prev1ously noted the record does not bear out CESG' s

assertion. 2/

'C. Radiation Exposure
'With regard to issues involving radiation exposure as

advanced by CESG's Contention 2 and contained in CESG's

-

5/ CESG stated that at Tr. 4754 Appllcant testlfled to
an 8-hour loading time for spent fuel casks. Applicant
notes that this transcript citation does not support
CESG's p051tlon.
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Proposed Elements at pages-8-12' Applicant readvances its
pos;tlons as expressed in its Proposed Flndlngs at pages
40-42 and 51-55. 1In addltlon, Applicant notes the follow1ng

specific comments relatlve to this section of CESG's filing:

(1) Page 8,.lihes 17-24: CESG states that the Staff did not
cohsider the 16‘ﬁan-rem estimated dose to the drivers
for the 300 trlps as "belng non—51gn1f1cant. CESG states
.that such dose is equivalent to 40 years of exposure to
‘4 persons at the locally prevailing natural radiation
level of-lOO‘mrem per year. é/ Appiicaot notes. that the
NRC Staff hes extensively evaluated OCouparion;l expo-
sure and concluded that the environmental impect asso-
ciared with»the proposed action is negligible. (Staff
Exhibit 3 at p. 59). ‘Further; with.respect to this
particular dose, the Staff‘stares that "experiences
indicated rhat the calcolationsvtend to overestimate
actual cumulaﬁive*exposure." (Steff Exhibit 3 atvp.
30). In additioo; it is clear that the 16 man-rem |
.cumulative dose is equivalent to less than the annual
occupationa;-dose.limit.for four‘indiéidualS'as set

forth in 10 CFR Part‘ZO-

(2) Page'8, line 25 through page 9, line 10: CESG cites

- several NRC Staff calculations Cohcerning exposures of

8/ Applicant notes that the natural radiation background
A level in North Carolina is approximately 145 mrem per
year, and in South Carolina is approx1mately 135 mrem
per year. (Tr. 1407).
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vafioﬁs individuals and grdups'resulting from approval
of the proposed action. Applicant notes that in -each
vcase, thé ﬁnderlyihg'assumptioné upon which these
calculations Qere based are extremely conser&ative._
-(Sce Staff Exhibit 3 at pp. 30—32) Furthermore, the
eVLdence clearly shows that, in terms of health effects,
the;doses assocxated with the transportation act;v1ty
are inéignificant. (Applicant Exhibit 12 and 14; Staff
Exhibit 3 at pp. 30-43; Tr. 1446-7).

(3) Page 9, lines 11-20: With regard to the radiation dose

of a "tailgater" following the cask, CESG states that the

dose depends upon, inter alia, the source term assumed.

CESG assumes that the spent fuel cask is a point source.
(See CESG Exhibit 6 at p. 6; and Tr. 2454-5). Based on
this assumptlon the dose varies as the inverse of the
square of- the distance from the assumed point source.
(Id.). While CESG's assumption may be valid for large
diStances-ftcm‘thevcask (i. é., where the cask would act
as a p01nt from whlch radiation is emlnatlng), it is
cbvious that for closer dlstances the cask would not act
as.a point source and the inverse square law would not
hold. "(CESG Exhibit 5 at.p, 6). The practical efféct
of CESG's error would be to reduce significantly CESG'S»
calculated dose of 36 mrem as Egé'exppsufe of au;éil?

‘'gater following the cask for four hours. In addition,



 ,
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CESG's calcuiatiéns‘in regard to a tailgater are based
upon tfavel on a two lane road. (CESG Exhibit 5 at P
9 and Tr. 2434). CESG admits that Qith_respect'to the
proposed’route the length of two lane roads would |
require only,approximaely i hbur to fraverse.. (Tr.
2435). Thus, CESG admiﬁs that its assumption that a

tailgater would remain behind a truck for four hours is

~unrealistic and, .as such, acknowledges that its estimate

of 36 mrem is overstated by a factor of four.. (Tr.

'.2434—36). Further, Applicant questions the validity-of

| (4)

the assumption used by CESG that a car with foﬁr occu- .
pants would, or evénvcould,,tailgate a truck with
élearly diétinguishable*warhing signs thereon such that
the occupants of the car are lgss_than one car length
(L0 feet) from the end:of the cask.

Page 9, lines 22-26: CESG asserts.that the 30 meter

- figure used by Staff as the distance of the maximum

individual from the rdadway was in error. However, CESG

- has never measured the distances. (Tr. 2429). Further,
- staff witnesses testified that the 30 meter figure was
valid. (Tr. 1540-41). In.any event, the Applicant

testified that even if dose estimates regarding the

proposed action were 10 timesvhigher than estimated it

would not alter their conclusions that the total risk

ot

and risk to any one individual is véry'small and for

‘all practical purposes zero. (Tr. 1408-9).
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Page 9, line 26, thréugh page 10, line 3: CESG alleges

~that "realistic worst case distances would increase dose

about one hundred-fbld to about 20-50 man rem." Appli-

cant notes that there is no support in the record for

this proposition. Indeed, Applicant cannot determine

the dose to which CESG is referring. 7/ Further, CESG's
statement of general concern abodt environmental
deéradation is-without supporting,facts on the record
sho&ing'any sﬁéh degradation.. Indeed, the record
reflects that the transportation activity will;hot pose

a significant adverse impact to the environment. (NRC

‘'Staff Exhibit 3 at p. 65).

Page 10, lines 15-18: CESG questions the validity of

the 100 meter distance for dispersal of gasses leaking.‘
from a hypothetically damagéd cask.. Applicant noteé

that CESG's record citation doces not support the
proposition for”which‘it is cited. In addition, there
is no support in the record for CESG's position that
gasses, if released, would not be‘dispérsed for mo;é than

100 meters before impacting upon an individual. In

While it appears that CESG is referring to the 100 feet

distance of the maximum individual, this does not fit
CESG's end figures. To illustrate, increasing the

dose by a factor of 100 for the maximum individual
previously assumed to be 100 feet from the route and
present for all 300 shipments, only increases his dose -
from 0.02 mrem to 2 mrem, or from approximately 0.02% of

" the annual background dose to approx1mately 2% of such

dose. (Staff Exhibit 3 at p. 31)
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addition, Applicant notes, and CESG is aware (CESG's
)

Prdposed Elements at p. 16), that such gasses would be

very hot and thus, if released, would rise and disperse

- rapidly. In any event, Applicant notes that even

assuming.éll such gasses are released instantaneously,
and makiné other»?ery conservative assumptions, the
maximum individual would receive a dose on the order of
only 1 x 10 =% rem. (Staff Exhibit 3 at p. 34).

Such a dose does-notvpose‘a significant environmental
impact. (Id.) :

Page 10, lines 18-21: CESG raises the radiological

consequences of loss of the "neut:on shield" water and
questions its effects on an‘individﬁal I meter from the
cask. Applicant notes that CESG's record citation does
not support the proposition for which it is cited.

It is.clear_that loss of such water "would cauée no
release of radioactive material."” (staff Exhibit 3 at p.
34). However, loss of'enoggh watef could result in a
decrease in the neutron shielding and thus result in

a dose rate of 0.6 mrem per hour at 10 méters. (staff
Exhibit 3 at p. 35). CESG questions the potential dose
of an individual 1 meter from the cask. There is no
support in the reéord that this assumption would be

valid. 1In addition, Applicant notes that the new.




(8)

(9)

negligible."

s -

Commission requlations regarding security réquires
continual §urveillance of the cask when stopped. (10
CFR §73.37(b)(9)). ‘Such surveillance shoﬁld assure
that this situation does not arise.

Page 10, lines 21-29: CESG questions the NRC assumption

that the maximumvindiVidual will be 100 meters from the

scene of a cask accident caused by a collision and a

substantial fire. (Staff Exhibit 3 at p. 35). CESG

implies that the crew and emergency response personnel

will be closer and, thus, the doses calculateﬁrshould

be increased by at least ten thousand. Appliéant notes
that £here'is no basis in the record for CESG's étate-
ments. Nkc's assumption was based on exposure to thé
general population, and not océUpational workers.

(See Staff Exhibit 3 at p. 35 wherein the Staff states

"[Plostulated doses to the public . . . would be

(emphasis supplied)). With regard to
occupational workers, dose limitations as contained in
10 CFR Part 20, and with regard to accidents, explained

in 10 CFR Part 100.11 note 2.

Page 11, lines 13 through the end of the page: CESG
attempts to point out differences in Applicant's

analysis of the risk associated with traffic acci-

~dents. With respect to such attempts, Applicant did

consider the effects of varying population densities
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depending on the actual densities around the route.

( ee Appllcant s Exhibit 9 at p. A-13 and Applicant

.Exhibit 22 at p. 2). Appllcant notes that there is no

testimony in the record which supports CESG's asser-
tions that (a) £he}watér suppiy can be contaminated |
by reléase of radioactive material from a cask, (b)
the incidenﬁs of traétof trailor tufnoverS“are high at
any point aloné the proposed route, or (c) a'speéific
bridge on the proposed routé is particularly suscep-
tible to'icing problems. Thus, Applicant submits.
that CESG has no basis for asserting that sﬁcﬁ should

receive special consideration.

Cask Drop Analysis

 With regard to issues involving the cask drop analysis:

(amended CESG Contention 2; Tr. 4181), Applicant re-

advances its position as expressed in its Proposed Find-

ings at pp. 55-6l1. 1In addition, Applicant notes the

following specific comments with respect to this section

of CESG's filing:

(1)

Page 12, lines 14-16: CESG states that administrative

controls as proposed by Applicant and Staff will not

prevent a cask drop into the spent fuel pool. As

Applicant has set forth in its Proposed Findings, its

detailed analysis demonstrates that the cask will not

fall into the pool. (Appllcant Exhlblt 28; Tr. 4339-

'4l. See also, Applicant's Proposed'Flndlngs at pp.




(3)

(4)
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55-61). No credible evidence has been presented to
the contrary. Further, Applicant submits that use of

adminitrative control is but one of the levels of

safety in preventing a cask tiping incident.

Page 13, lines 5-10: CESG makes several statements
regarding the results of its model. Applicant submits
that the significant differences in the crude model

presented by CESG and the actual cask and walls it was

- attempting to model casts such doubt on CESG's test

that it should be accorded little weight. (T:, 4877-
84). Although CESG implies that Applicanﬁ;s éngineering
analysis with respect to the cask tipping.incident
(Applicant's Exhibit 28)_4ignores significant factors
and makes inaccufate-assumptions," CESG does not note
any specific deficiencieS‘in Applicant‘s-analysis.
CESG's reference to the Sandia Laboratory report has no
bearing on CESG's model. |

Page 13, 14 and 15: CESG makes numerous assertions

regarding criticality considerations in the event of a
hypqthetical cask drop which falls into the spent fuel

pool. Applican£ notes that many of CESG's purported

- facts have no record citations or are referenced to

material outside the record. 1In any event, with regard

to such assertions, Applicant readvances its discussion

of this subject contained in Applicant's Proposed -

_ Findings at pp. 55-61.
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E. Sabotage
| CESG in page 15-18 of its Proposed Elements attempts to
advance a conteﬁtion,relatihg to sabotage of a spent
fuel shipment. Applicant notes that this Licensiﬁg,Board
“has previously denied‘CESG's request to add a sabotage
coﬁtention. (Tr. 1259). Further, this Board stﬁted that it
will not permit CESG to ride the cﬁattails of NRDC's
sabotage contention when, as here, NRDC has chosen not to
pursue the contention. (Tr. 1259). 1In any event, NRDC's
contentioﬁvwas limited to whether-Applicant demonsﬁfated
compliance with the appropriate regulations regarding spent
fuel shipment security. (Tr. 343). This is not CESG's
concern here. CESG éppears to be advancing the positign
that regardless of thg regulations)ISPent fuel shipments are
unsafe due to potential sabotage, and, thus shéuld not be
_ permittéd. Applicant is mindful of this Board's position
with respect to this issue: |

We will ihdicéte also that we are not

going to engage in any interpretation

of procedural maneuvering which could

result, in effect, upon a. challenge

to the regulations. (Tr. 1257).
In'short,'Applicant submits that CESG's position constitﬁteS'
an impermissible-attack on the Commission's regulations,

10 CFR §73.37. (10 CFR §2.758).
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In any event, with respect to CESG's filing regarding
saboﬁage, the majority is simply purported facts stated by
CESG which are not in the record (e.g., pageé 16, 17 and

18). |

F. Conclusion

From the foregoing; Applicant maintains that each
* contention raiéed by CESG'has been properly addressedvand
resolved Qn-the record, and that no good reason has'been
presented for not approving the instant application.;'

Respectfully submitted,

¥Yre J. Michael McGarry, 11y

DEBEVOISE & LIBERMAN

1200 Seventeenth Street, N.W.
Washington, D.C. 20036

(202) 857-9800

Attorney for Duke Power Company
Of Counsel:
William L. Porter, Esq. -

Associate General Counsel
Duke Power Company

June 13, 1980
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