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Introductory Remarks from
NEPA Acting Director

Office of Nuclear Material and
Safety Safeguards

The U.S. Nuclear Regulatory Commission (NRC) performs environmental reviews to satisfy the
National Environmental Policy Act (NEPA) across a spectrum of regulatory activities to accom-
plish our mission. NEPA stands at the center of environmental law, and NRC implements NEPA
and other environmental laws to protect the environment. To apply the regulations most
effectively, technical staff, first-line supervisors, and executives at NRC are aware of NEPA
requirements and strive for regulatory compliance in our agency’s environmental reviews. That
requires an understanding of the breadth of laws, regulations, and requirements across the
Agency.

To foster such an understanding, in 2008 the NRC partnered with one of the Nation’s top
schools that offered a range of courses providing high quality NEPA training. Cosponsored by
the Council on Environmental Quality, the environmental leadership program at Duke Univer-
sity offered the NRC an opportunity that coupled first-rate training with access to outstanding
talent in the environmental field. Through the Duke Environmental Leadership Program, NRC
staff across the Agency (not just those in environmental positions) took part in graduate-level
courses and were provided the opportunity to pursue graduate-level professional certification
in the implementation of NEPA.

This program was successful in providing NRC staff with the essential skills in understanding
and implementing NEPA. I am proud of all of the Agency’s staff who took the time to attend
classes over a period of 5 years, and I am particularly impressed by those who received the
program’s certificate. I commend Larry Camper, former NRC Division Director, for his personal
efforts initiating and sustaining this partnership between NRC and Duke, which has been most
effective and saved training funds.

The enclosed compendium contains the capstone papers written by those NRC staff members
who succeeded in completing the entire program and obtaining a professional certificate in the
implementation of NEPA. The papers provide a lasting transfer of knowledge that will help the

generations of staff who follow.

Scott W. More, Acting Director
Office of Nuclear Material Safety and Safeguards
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EXECUTIVE OFFICE OF THE PRESIDENT
COUNCIL ON ENVIRONMENTAL QUALITY
WASHINGTON, D.C. 20503

September 25, 2015

Mr. Larry Camper Director
Decommissioning

Uranium Recovery and Waste Program

US Nuclear Regulatory Agency

Mail Stop T-8F5 Washington, DC 20555-0001

Dear Mr. Camper,

As you retire from more than 30 years of public service, I wanted to take this opportunity to
express my appreciation for your support of the National Environmental Policy Act (NEPA) at
the Nuclear Regulatory Commission. Your work has furthered the mission of not only the
NRC, but that of the White House Council on Environmental Quality (CEQ).

You advanced NEPA practice at the NRC with your initiative to train not only NRC NEPA
practitioners but the entire staff, from senior executives to newly hired scientists, on the
requirements and the opportunities that a robust implementation of NEPA provides. That
initiative stands out as a shining example of good environmental governance. Your insightful
and bold move to engage Duke University to provide the NRC training was an effective way to
have an impact across the breadth of the agency and an efficient way to use Federal resourc-
es.

During your career you also advanced the spirit and practice of NEPA by providing your
advice and wise counsel at inter-agency NEPA meetings and directly to CEQ as we developed
NEPA guidance for agency implementation. In that respect you have had an influence not
only at NRC, but on NEPA implementation across the Federal government.

I trust that the knowledge you leave behind will be useful for many years to come, you indeed
leave a legacy of leadership in the Federal NEPA community.

_ Sincerely,

Managing Director
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Foreword

Ray Clark
Chair, NEPA Certificate Program
Duke University Environmental Leadership Program

Background

The National Environmental Policy Act (NEPA) is the culmination of over 100 years of science,
research and advocacy. Passed by the U.S. Congress in 1969 and signed into law in January 1970
by President Nixon, it established (1) a national environmental policy and a requirement to
“include in every recommendation or report on proposals for legislation and other major Federal
actions significantly affecting the quality of the human environment, a detailed statement.” Further,

it created the Council on Environmental Quality (CEQ) in the Executive Office of the President.

Shortly after the passage of NEPA, there was confusion and uncertainty about the extent of the
law and one of the first lawsuits brought was Calvert Cliffs’ Coordinating Committee v. Atomic
Energy Commission, (449 F.2d 1109 (D.C. Cir. 1971), cert. denied, 404 U.S. 942 (1972) ) where the
court reviewed rules promulgated by the Atomic Energy Act on NEPA implementation. This
case against the Atomic Energy Commission (later reorganized largely into the Nuclear Regula-
tory Commission) was one of the first cases interpreting NEPA, and set the tone for all subse-

quent NEPA cases.

Since 1970, there have been thousands of environmental impact analyses drafted on the man-
agement of national forests, the construction of interstate highways, the permitting of nuclear
power plants and waste management facilities, the destruction of military weapon systems, the
setting of fuel efficiency standards and many other plans, programs and policies. In 1978,
President Carter directed the Council on Environmental Quality to issue regulations imple-
menting NEPA. Every Federal agency has built a program to comply with NEPA and virtually
every aspect of the law and the CEQ Regulations have been litigated. For more than 30 years,
training programs have been developed by the agencies or private firms to train employees of
Federal agencies and their consultants regarding the requirements of NEPA and the CEQ regu-

lations.

Impetus for the DEL program
Past training programs, whether federal or non-federal, called upon supposed experts to train
employees, but often these programs themselves have not fully understood the requirements of
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Calvert Cliffs Nuclear Power Plant

Photo courtesy: https://en.wikipedia.org/wiki/Calvert_Cliffs_Nuclear Power Plant#/media/File:Calvert_Cliffs_retouched.jpg

NEPA, were not vetted and lacked rigor. Even the most prominent schools in the environment
and natural resource management (arguably Duke, Yale and Michigan State) only addressed
NEPA perfunctorily in the specializations that addressed environmental policy'. After much
discussion among several professionals, the author developed a syllabus and proposal to the
Dean of the School of Forestry and Environmental Studies (now the Nicholas School of the
Environment) at Duke University.

In 1989, the first week- long NEPA course was taught at Duke in the School of Forestry and
Environmental Studies. I was the lead instructor, but called upon nationally recognized experts
at CEQ (Dinah Bear), federal agencies (David Ketchum), and the author of the statute Professor
Lynton Caldwell). In 2003, the White House Council on Environmental Quality endorsed the
program of study and co-sponsored the program, and the NEPA certificate program was
launched the next year. The Duke Environmental Leadership Program then asked me to chair
the certificate program.

Principles of Instruction

Having often been called upon to teach at commercial NEPA courses, I was generally
dissatisfied with the structure, content and tone of these training courses. Courses were often
administered by training enterprises which had little or no NEPA experience, used myriad guest

instructors, and provided too little time to provide adequate training. In collaboration with CEQ,

i As late as 2008, students at Duke pooled together their own resources to have a NEPA course taught because no such
course was available in their graduate program.
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and other nationally recognized professionals, I developed a set of principles that would guide the

development of a nationally recognized NEPA training program. At its core, these principles were

aimed at providing education and understanding of NEPA, its goals, and its real world use, rather

than simple training about creating documents.

These principles (which are further discussed in NEPA Training is Essential: It Shouldn’t Just be For

Environmental Staff, by Larry Camper and Zahira Cruz, found later in this Compendium) included

that the program be:

University-based. The Duke courses were designed to take place in an academic
setting.

Structured. It was important to me to start by providing context, the development of
the law, the provisions of the regulations and then work throughout the program to
build on knowledge.

Rigorous. The courses required that students understood the material and showed
this understanding through class participation.

Multi-Disciplined. Because NEPA is a law unlike any other environmental law, there is
no one discipline that can comply with the law.

Interactive. An essential principle was that the program be interactive with both
dialogue and questions.

Cross-Pollinated. Students learned from each other, as well as from instructors.

Photograph: Ray Clark teaching at Duke

Educating, not just Training. It is not enough to teach students how to prepare an
Environmental Impact Statement or how to read the case law; it is important to
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understand the foundation of the statute, its intent and how to use it purposefully.
e Revitalizing to the Spirit and the Mind. Students leave the Duke course
refreshed, reinvigorated and ready to apply the new knowledge.

In addition to these principles underlying the program itself, I also relied upon key tenets when
selecting instructors for the course. The instructors had to be:

e Multi-disciplined. One of the unique features of NEPA is that the law requires a
multi-disciplined approach to the analysis. The Duke program internalized that
requirement and ensured that the instructors had diverse backgrounds. Each course
had engineers, environmental policy experts, environmental attorneys, cultural
and social scientists, physical and biological scientists and many others.

e Experienced at senior level decision making. One of the important tenets of the
Duke NEPA course was to ensure that the theory and practice were connected.
Many of the instructors had daily experience with top-level decision makers and in
some instances, they were the decision makers. Senior NRC lecturers were integrat-
ed into the course to specifically address complex issues facing the agency. It was

one of the practices that attracted senior level attendees to the NRC classes.

Certificate Program and Capstone Paper

The NEPA certificate program was designed to demonstrate a mastery of the subject by taking a
series of courses and then preparing a Capstone Paper that was reviewed and approved by
instructors in the Duke NEPA program. Twenty-five NRC employees, including senior execu-
tives, completed the certificate program and their Capstone Paper are included in this compen-
dium and indeed is the very reason for this compendium.

The certificate program required a minimum of 100 hours of NEPA instruction taught by the
DEL instructors including “Implementation of the National Environmental Policy Act” course,
three elective courses, and a capstone paper.

The certificate program required completion of a capstone paper, which was an original, re-
search-based culminating exercise related to NEPA theory or practice. The papers were based
on what was learned in the courses and students’ current or future work in the field; case study
examples were encouraged. The rationale of the capstone paper was two-fold: to demonstrate
knowledge of the subject, and to make a contribution to the field. Exemplary papers were
incorporated into future course offerings. The papers were reviewed by a panel of experts in
NEPA.

This compendium is dedicated to all those NRC professionals who cared enough to pursue not

only a basic NEPA course, but chose to dive deeper into the subject and to develop observations

and conclusions about their own work and pass that on to future NRC professionals. This took
12



some dedication to complete the effort and thus, the compendium is dedicated to them and
their understanding and application of the ideals of NEPA.

This Compendium has been prepared to provide a summary of the Duke DEL program at the
NRC. The introductory section discusses the training that was provided to NRC staff from
FY2008-FY2014; the implementation plan for NEPA practices and processes that need to be
included in day-to-day licensing actions; and the historical perspective as to why and how the
training was pursued. The course summary section then provides a brief description of each
course offered by the program, including the course objectives and the benefits of the course to
the NRC staff. Finally, the compendium section includes all of the capstone papers from 25 NRC

staff members who completed the program.
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NEPA Training is Essential: It Shouldn’t
Just be For Environmental Staff

Larry W. Camper
Zahira Cruz

The U.S. Nuclear Regulatory Commission (NRC) performs environmental reviews under the
National Environmental Policy Act (NEPA) for reactors and materials licensees, as well as for
sites undergoing decommissioning, including fuel cycle facilities. With the legal assistance of
the Office of the General Counsel (OGC), the major NRC offices that conduct NEPA reviews
are: Office of New Reactors (NRO), Office of Federal and State Materials Management Pro-
grams (FSME), Office of Nuclear Materials Safety and Safeguards (NMSS), and the Office of
Nuclear Reactor Regulation (NRR).

In 2007, the FSME and OGC recognized that there was a need for large numbers of the NRC
staff to become trained in the requirements of, as well as the opportunities associated with
NEPA. NRC staff were open to wide spread training because of the expected increase in the
NRC’s licensing and associated hearing activities related to the nuclear renaissance through-

out the entire nuclear fuel cycle (e.g., uranium milling, enrichment/fuel fabrication facilities,

Yucca Mountain, Arizona

Photo courtesy: http://www.energy.gov/photos/yucca-mountain

current reactors, new reactors, transportation of spent fuel, Yucca Mountain). All major NRC
Program Offices agreed to participate in an expansive program to train a large number of the
NRC Project Managers, some of these, with minimal environmental background or NEPA
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experience. The same managers were expected to be called upon to render either recommen-

dations or decisions that would affect applicants and communities.

In July 2008, the NRC was expecting 20 new and nine restart/expansion uranium recovery appli-
cations from FY 2007-FY 2011. At that time FSME had not received the budget to complete all
those safety and environmental reviews within the two-year time frame, which was the opera-
tional goal. Given the resource constraints and in order to complete the environmental reviews
for In Situ Recovery (ISR) uranium recovery applications, FSME decided in FY 2007 to complete
an ISR Generic Environmental Impact Statement (GEIS) in FY 2009 and then tier-off the ISR

GEIS with either a site-specific environmental assessment or environmental impact statement.

Several NRC scientists and managers took their own initiative to find a proper training course
to assist them in their work. They attended several courses at the Duke University Environmen-
tal Leadership Program and later recommended the program to others involved in the extensive
uranium recovery environmental workload. While there are other entities providing training in
NEPA, the Duke program was the only NEPA program co-sponsored by CEQ.
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From 2008 through 2014, NRC employees were trained in the basics of Implementation of

NEPA. Since some of the NRC employees did not have environmental degrees, the Implemen-

tation of NEPA course was a good fit for all the managers because it gave a history and context

of the development of environmental regulation as well as the fundamental pieces of how the

statute integrated into the core mission of NRC. More importantly, the agency wanted to

maintain current awareness of NEPA issues.

NRC reviewed the principles of the NEPA program at Duke and they matched the culture and

mission of the NRC mission and are applicable to any agency attempting to train staff:

a.

University-based. The Duke courses were designed to be in an academic setting
where expectations are set that this is a learning environment, rich with other
learning opportunities, structured and disciplined instruction, an opportunity to
interact with instructors who have written, taught and spoken widely in the field.
Structured. The course begins with context; a history of environmental and
natural resource conservation and regulations. It is important to start at providing
context, the development of the law, the provisions of the regulations and work
throughout the week to build on knowledge.

Rigorous. The course was designed to be interactive, to expect readings at night,
class participation, and feedback to the instructors that they understand the mate-
rial.

Multi-disciplined. NEPA is a law unlike any other environmental law. There is no
one discipline that can comply with the law. The law itself requires “and the use of
the design arts...” it requires social scientists, engineers, life scientists, lawyers, and
the design arts, as well as other disciplines. It makes sense, then, that the instruc-
tors be from many disciplines as well.

Interactive. An essential principle is that this course be interactive with dialogue
and questions. It is challenging to the students and the instructors. There is a much
richer learning occurring in such settings.

Student cross-pollination. Students learn from each other, as well as from
instructors. Through interactive classes, students learn how another student
handled similar situations.

Focus on education, not training. Every NEPA problem is a new problem with its

own unique signature. Many academics have written about this requiring an “eco-

i i and others have written

logical rationality”! or a “Rational Approach to Change

about the limitations of the law and the philosophy of NEPA, strategies to comply,

i Robert Bartlett
ii Ray Clark
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and NEPA’s relationship to science. It is not enough to teach students how to
prepare an Environmental Impact Statement or how to read the case law; it is
important to understand the foundation of the statute, its intent and how to use it
purposefully.

h. Revitalization of spirit as well as mind. Students leave the Duke course.
refreshed, reinvigorated and ready to apply the new knowledge. This is designed
into the course. All of the instructors understand the complexity of the law, the
criticisms of the time and money it takes to comply with the law. (40/20 A Review
of NEPA Training Courses at Duke University).

Although FSME had the NRC lead to deliver this training, all the major program offices and
three of the NRC Regions participated in the NEPA courses taught at NRC Headquarters. All
participating program offices achieved success in training a large number of staff in NEPA in a
timely and cost-effective manner. In addition, the training positioned many NRC staff to com-
plete the Duke University graduate level professional certificate in Implementation of NEPA. In
prior years, NRC staff would attend those courses at Duke University in North Carolina, thus,
having the courses taught at NRC Headquarters, the NRC saved approximately $1.275 million
during the five year contract, due to tuition discount and reduced travel costs, including per-di-
em'’, These savings were realized while also maintaining the university-based structure identi-
fied earlier.

THE NRC SAVED OVER A MILLION DOLLARS AND
TRAINED OVER 600 STAFF MEMBERS, INCLUDING
SENIOR LEVEL MANAGERS.

The Duke program was designed for professionals seeking essential skills in the understanding
and implementation of NEPA. The training took place over a five year period and included: (1)
“Socioeconomic Impact Analysis under NEPA”, (2) “Accounting for Cumulative Effects in the
NEPA Process,” (3) “Tribal Consultation,” (4) “Preparing and Documenting Environmental
Impact Analyses,” (5) “Scoping, Public Involvement and Environmental Justice,” (6) “Current
and Emerging Issues in National Environmental Policy,” (7) “The Law of NEPA,” and (8) “Con-
sidering Greenhouse Gas Emissions and Climate Change under NEPA.” After taking a requisite

combination of courses, an NRC employee could choose to prepare the Capstone paper™. If the

iii NRC, 2008. Memorandum from C. Miller to J.McDermont, et al., Effort to train the U.S. Nuclear
Regulatory Commission staff on the National Environmental Policy Act.
iv http://ceq.hss.doe.gov/nepa/training/Duke_EL courses_2010 NEPA lists.pdf
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employee finished the course work and prepared an acceptable paper, Duke provided a “NEPA
Certificate”. The NRC is a science-based agency and the rigor associated with the program was

appealing to the NRC leadership.

Those courses were specifically designed for mid-level and senior project managers who work
to streamline the environmental permitting process for federal facilities and federal regulatory
activities; and to prepare and review environmental assessments, environmental impact state-

ments, and other NEPA analyses.

All of the Duke courses were taught by highly experienced NEPA practitioners drawing upon
real world experience, as well as their awareness of current NEPA case law. The courses
taught at NRC Headquarters were attended by attorneys, Branch Chiefs, Division Directors,
and Senior Level Service staff, resulting in a cross-section of participation. Those courses
provided the necessary tools to address the environmental effects of agency actions and to
ensure that environmental impact analyses are substantively and procedurally accurate.
Instruction aided students in determining the necessary documentation to fully record and

disclose to the public the results of environmental analysis.

As of April 2014, over 600 cycled NRC employees have taken courses offered through this
program. Twenty-four NEPA certificates have been awarded and one is pending. The Capstone
papers developed by the students are preserved in the Duke University Library for future use as

reference information and are an integral tool for knowledge management, particularly knowl-
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edge transfer among the departments. Those Capstone papers are also accessible to NRC staff
and other federal employees'. Experience has shown that having a broad spectrum of technical
staff, managers, executives, and attorneys; enhances the overall learning process and exchange
of information. Great value is gained from involving NEPA practitioners along with other
operational staff to solicit different perspectives, and thus greatly enhance NEPA functionality.
In addition, the benefits of cross-training, mentoring, and knowledge management are well

understood and clearly augmented by the NRC/Duke University collaboration.

Those courses provided the necessary tools to address the environmental effects of agency
actions and to ensure that environmental impact analyses are substantively and procedurally
accurate. Instruction aided students in determining the proper level of documentation to fully

record and disclose to the public the results of environmental analysis.

Federal agencies are often called up to complete complex tasks that require specific skills and
current awareness. NRC has a culture that requires rigorous analysis, professional discipline,
and efficiency. NRC also requires that the proper focus to address particular complex problems
affecting the nuclear industry. While the agency relies on contractors to complete some
environmental assessment tasks, there is the expectation that personnel who are NRC employ-
ees understand the subject matter and requirements they have asked contractors to perform.
The agency does not expect the NEPA analyses to be a “check the box” exercise because the
analysis is valued and the critical thinking that NEPA requires is paramount. Participation by
NRC staff in the Duke University Environmental Leadership Program, greatly contributed to the
Agency’s environmental assessment program to satisfy NEPA. Based upon numerous surveys
questioners produced during the five years of the training program, as well as interviews with

staff and participating managers, the program was deemed to be a resounding success.

\ http://dukespace.lib.duke.edu/dspace/handle/10161/3188
20
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Excerpts from White Paper on Effort to Train the U.S.
Nuclear Regulatory Commission Staff on The National
Environmental Policy Act

SUMMARY

The FY 2007 - FY 2008 contract with Duke University was successful in training the ~120 NRC
staff from FSME, NMSS, NRO, NRR, and OGC on the “NRC Customized Implementation of
NEPA,” which saved the NRC ~$198,000 by having the four sessions of the class near the NRC
Headquarters. The new umbrella contract with Duke University is expected to be used to train
~600 cycled NRC students in multiple NRC Customized DEL Program NEPA classes over the
next five years, which is expected to save the NRC ~$1,275,000 over those five years. Optimal-
ly, the original ~120 students will cycle through the Program followed by training opportuni-
ties for additional students in the later classes. The classes will be used to train staff respon-
sible for environmental reviews in FSME, NMSS, NRO, NRR, and OGC for new and current

NRC licensed facilities throughout the entire nuclear fuel cycle.
WHAT WOULD HAPPEN WITHOUT THE NRC/DUKE ARRANGEMENT?

Without the DEL Program NEPA classes being taught near the NRC Headquarters, the total cost
to the NRC would increase each year, starting from a baseline and increasing by 4% each year.
The total cost includes the courses cost, travel cost, and per-diem cost. Assuming one single
week-long course and three week-long combination courses per year (each course with 30

students), the total cost for those courses in each year would be approximately the following:

Year 1 Year 2 Year 3 Year 4 Year 5
Courses $180,000 $187,200 $194,688 |[$202,476 $210,575
Travel $ 74,880 $ 77,875 $ 80,990 $ 84,230 $ 87,599
Per-Diem $112,320 $116,813 $121,486 |[$126,345 $131,399
TOTAL $367,200 $381,888 $397,164 [ $413,051 $429,573
Per Student Cost (Sin- | $2,760 $2,870 $2,985 $3,104 $3,228
gle Course)
Per Student Cost (Com- | $3,160 $3,286 $3,417 $3,554 $3,696
bination Course)

For five years, the total cost, including courses cost, travel cost, and per-diem cost to the NRC
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would be $1,988,876. In addition, this would also take more time away from the NRC staff being
able to perform their duties at the NRC Headquarters. For FSME, it would make it much more
difficult to cross-train Decommissioning Project Managers to perform environmental reviews
under the mentoring of FSME Environmental Review staff, which would severely impact the
schedule for completing the licensing actions for the ~30 new or restart/expansion uranium

recovery applications.

Given the increased environmental workload in the future for the entire nuclear fuel cycle, such
as, uranium recovery, fuel cycle facilities, life extension of current nuclear power plants (NPPs),
new applications for NPPs, and Yucca Mountain, it is imperative that the NRC arrange to have
staff trained in NEPA in the most efficient and effective manner possible. Absent such training,

the NRC may not be able to complete the environmental reviews necessary in a timely manner.

24



This page intentionally left blank.

25



This page intentionally left blank.

26



Post-Program Assessment

The DEL Program NEPA classes were extremely important and beneficial to the NRC. The
classes provided these staff members a state of the art awareness of NEPA analysis and applica-
tion and real world examples of proper utilization of the NEPA process. The NRC needed the
classes because a large number of NRC staff were new or were scheduled to work on environ-

mental reviews that had not worked on environmental reviews in the past.

As evidenced by the benefits to many offices within the NRC, it is likely that such a NEPA
training program would benefit most Federal agencies.

For example, the classes helped the former Federal and State Materials and Environmental
Management Programs (FSME) by providing cross-training, mentoring, and knowledge man-
agement despite FSME substantive resource shortfalls.

The DEL Program NEPA classes were important to the Office of Nuclear Material Safety and
Safeguards (NMSS) because the U.S. Department of Energy submitted a license application for
the Yucca Mountain High-Level Waste Repository in FY 2008 and that required an environmen-
tal review to meet NEPA. The Office of New Reactors (NRO) benefitted because all the new
reactors require environmental reviews to meet NEPA. The classes were important to Nuclear
Reactor Regulation (NRR) because of the license extensions of current reactors require environ-
mental reviews to meet NEPA. The classes were also important to the Office of the General
Counsel (OGC) because OGC is involved in any hearings that arise that are associated with any
of the licensing actions taken by FSME, NMSS, NRO, and NRR.

The following white paper details the management approach and decision-making that led to
the DEL Program NEPA classes at NRC.
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Summary of Duke Environmental
Leadership Courses at NRC
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The NRC performs environmental reviews under NEPA for reactors and materials licensees, appli-
cants, and facilities and sites undergoing decommissioning. These facilities and sites include fuel
cycle facilities, spent fuel transportation casks, and waste sites, such as Yucca Mountain. The recent
nuclear renaissance along with many new NRC employees involved in environmental assessment

dramatically increased the need for training in NEPA reviews.

Nine courses were offered during the span of the five years of the NRC/Duke University relationship.
These courses were specifically designed for mid-level and senior project managers in order to
streamline the environmental permitting process for federal facilities and federal regulatory activi-
ties; and to prepare and review environmental assessments, environmental impact statements, and
other NEPA analyses. These courses provided the necessary tools to address the environmental
effects of agency actions and to ensure that environmental impact analyses were substantively and
procedurally accurate. Instruction aided the students in determining the proper level of documenta-

tion to fully record and disclose to the public the results of environmental analysis.

Implementation of NEPA. The flagship course was a 5-day NEPA Implementation course that
would be considered a survey of the NEPA practice. It began with the development of environmental
policy from the colonial days and traced the intellectual and scientific development of American
environmental and conservation thought, the federal conservation infrastructure, and the legislation
leading up to the passage of NEPA. The flagship course outlined the elements of the law, the CEQ
regulations, the requirements of analyses, and a review of the court cases. It was necessary to take

this course before taking more intense and focused courses on each element of the NEPA practice.

The Law of NEPA. Although lawyers were welcome, and many attended, this course was specifically
designed for non-lawyers who wanted to develop a deeper understanding of the law of NEPA and the
workings of our courts. In large part NEPA has become the strong and important law that it is (1)

because of judicial review and how the courts have resolved NEPA matters, and (2) the role that CEQ

has taken as overseer of the NEPA process, including the promulgation of NEPA regulations for all
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federal agencies. This course examined the statute, the CEQ regulations and its guidance memoran-
da, agency regulations, and the case law. The topics included whether an EIS needs to be prepared,
the standards for judicial review of an EA and EIS, judicial review of categorical exclusions, alterna-
tives, cumulative effects, the “purpose and need” for the project or program, and supplementation of

the EA or EIS. The class also considered the nature and significance of the administrative record.

Preparing and Documenting Environmental Impact Analyses. This course, designed for profes-
sionals with experience in NEPA work, taught participants how to prepare, coordinate, and review
high quality documents for decision makers and the public. The course spanned NEPA’s fundamental
precepts and regulations and the nuts and bolts of creating high quality documents in the real world.
Extensive practical exercises, in individual and work group format, were included and were designed
to give the students hands-on experience. An optional half-day writing module session was also
offered.

Considering Greenhouse Gas Emissions and Climate Change under NEPA. This course detailed
the science of global warming; the expected environmental, social, and economic effects of climate
change and examined how the NEPA process can be used to assess the impact of a project and its
contribution to climate change and how climate change affected projects and facilities. It reviewed
the case law and detailed the requirements of current and emerging legislation and how agencies can

integrate the new expectations of the courts, the Congress and the public into their analyses.

Tribal Consultation. This course was designed for Federal and Tribal agency officials who want to
develop a greater understanding and awareness of the unique legal relationship the U.S. government
has with federally recognized Indian tribes. This course examined the historical and legal underpin-
nings of the government-to-government relationship between the U.S. government and Indian
tribes. The course also clarified the consultation responsibilities that are imposed on federal agencies
when they undertake activities that may affect Indian rights or interests, or trust resources. When

this course was inaugurated, there was no other course in the nation teaching tribal consultation.

Accounting for Cumulative Effects in the NEPA Process. This intensive course reviewed cumula-
tive effects concepts and principles, scoping techniques, baseline conditions and information sources
and methods for effects identification and prediction. Examples of cumulative effects analysis with
possible appropriate responses were presented.
Current and Emerging Issues in National Environmental Policy. This course allowed partici-
pants to discuss issues currently facing environmental professionals in NEPA and environmental
policy and management in general. Instructors include experts currently engaged in the debate over
the reach of NEPA, legislative proposals that affect NEPA, White House efforts to modernize the
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NEPA process, and the activities of environmental NGO’s. In this seminar, NEPA was discussed in its

broadcast sense, rather than the technical preparation of documents.

Socioeconomic Impact Analysis under NEPA. This course addressed the need and legal mandate
for socioeconomic impact assessment, which includes the National Environmental Policy Act, the
Executive Order on Environmental Justice, and case law. It also addressed the role that human
communities play in responding to, adapting to, and resisting change brought on by major federal

actions.

Scoping, Public Involvement and Environmental Justice. This course introduced scoping as an
analytical exercise that targets key issues. Scoping is the first step in the NEPA process where a
manager can be successful at making the process cost less, count more in decision-making and
ensure that the public participates in the process. Through a combination of presentation, case
studies, role-plays and activities, participants learned the skills necessary to develop a scoping effort
that produces meaningful analyses, saves their agency/client money and ensures full public partici-
pation in decision-making. This course further covered the importance of environmental justice
under NEPA.
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These capstone papers were submitted in partial fulfill-
ment of the requirements for the Certificate in NEPA
Duke Environmental Leadership Program
Nicholas School of the Environment at

Duke University

Duke §

NICHOLAS SCHOOL OF THE

ENVIRONMENT

DUKE ENVIRONMENTAL LEADERSHIP PROGRAM

Disclaimer

These papers were prepared by employees of the U.S. Nuclear Regulatory Commission
(NRC) on their own time apart from regular duties. The NRC has neither approved nor
disapproved of this content. The views expressed in these papers are those of the au-
thors and not necessarily those of the U.S. Nuclear Regulatory Commission.

These papers were created over several years and prepared in different formats. As
result, the layout and format of some of these papers may differ from the others.
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Introduction

The National Environmental Policy Act
of 1969 (NEPA)! was enacted by Congress in
an attempt to stop and reverse, where possi-
ble, the worsening damage to America’s air,
water, and biota from decades of industrial
pollution beginning at the start of the indus-
trial revolution in the 19th century. NEPA was
intended to force Federal government decision
makers to stop and think about how proposed
actions bear on the sustainability of the
environment. The courts call it taking a “hard
look” at the proposed action to inform agency
decision making.? Regardless of what one calls
the process, it is intended to drive govern-
mental behavior to reasonable and responsible
environmental stewardship.

NEPA is not a directive piece of legisla-
tion; rather, it is a procedural statute. NEPA
cannot force a Federal agency to abandon a
proposed project; it can only force the agency
to consider the impacts of the proposal on the
environment. Of course, if an agency finds
itself in Federal court defending its process, it
would be prudent for that agency to be able to
substantively demonstrate that it carried out
the “hard look”*required by NEPA and that
the agency had considered the information
derived from the process before making the
final decision to proceed with the proposal or
not. That substantive demonstration takes the
form of a “detailed statement,” now known as
an environmental impact statement (EIS), an
environmental assessment (EA) or a categori-
cal exclusion (CatX).* Without such a substan-

tive demonstration, the agency is likely to be
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enjoined from pursuing the project, or re-
quired to readdress the aspects of the agency’s
NEPA process the court found lacking.’

Additionally, NEPA served as the
gateway to a plethora of other environmental
laws (or amendments to existing laws) such as
CERCLA, RCRA, TSCA, CAA, and CWA.® These
statutes have the legal “teeth” necessary to
force individual, corporate, and governmental
compliance with their provisions as well as
hold actors accountable, civilly and criminally,
for their actions.’

The question of whether NEPA-and its
follow-on statutory daughters—has worked to
improve America’s environment is debatable
and outside the scope of this paper. Suffice it
to say that there are those that believe, at a
minimum, the environment is cleaner and
healthier than it was in 1969. Others might
even say that today’s American environment
is cleaner and healthier than it has been since
the beginning of the
industrial revolution.® NEPA has played a part
in this success and therefore, viewed in that
light, NEPA is an unqualified success.

This paper will focus on how an agency
decision maker determines which proposals
require the “hard look” necessary under NEPA.
On its face, the test is simple—“major Federal
actions significantly affecting the quality of
the human environment....”® In practicality,
defining what constitutes a “major Federal

action” is far from simple or straightforward.

Context of a Major Federal Action under
NEPA

The primary driver for triggering a



NEPA analysis is the undertaking, by the
Federal government, of a major Federal action.
As stated in the introduction, determining
what constitutes a major Federal action was
somewhat unclear in the beginning days of
NEPA practice. There has been litigation on
the issue with the primary question coming
down to-as it often does in legal interpreta-
tion—defining the concept of “major Federal
action” by looking at the different aspects of
the definition. This is sort of like “integration
by parts” in mathematics. One takes a com-
plex expression, breaks it down into smaller
parts, applies a resolution method to each of
the parts individually, and then adds those
individual resolutions together to arrive at a
comprehensive result. In the case of a major
Federal action, the NEPA practitioner—usually
some Federal agency or its contractor-will
determine whether or not the contemplated
action constitutes a major Federal action for
NEPA purposes. Then, if that action is deemed
to be a major Federal action, determining
what level of scrutiny-categorical exclusion,
environmental analysis, or environmental
impact statement-is required.

Title IT of NEPA establishes the Council
of Environmental Quality (CEQ) in the Execu-
tive Office of the President.!® CEQ is charged
with a number of statutory responsibilities
related to the effective implementation and
compliance with NEPA by executive branch
Federal agencies. CEQ rules are set out in Title
40 of the U.S. Code of Federal Regulations (40
CFR) Parts 1500 to 1508.!' The U.S. Nuclear
Regulatory Commission (NRC) is an indepen-
dent agency established by the Energy Reor-
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ganization Act of 1974, as amended.!? The
NRC has promulgated administrative rules to
implement Section 102(2) of NEPA in Title 10
of the U.S. Code of Federal Regulations (10
CFR) Part 51.'° As an independent agency, the
NRC is not bound, per se, by CEQ regulations.
However, the Commission has committed to
“[e]xamine any future interpretation or
change to the Council’s [CEQ] NEPA regula-
tions[.]”**Further, in some instances, the
Commission has adopted CEQ regulations,
including the CEQ definition of a major

Federal action.

Definition of a Major Federal Action

A “major Federal action” is defined in
NEPA as an agency action that “significantly
affect[s] the quality of the human environ-

ment.”!¢

Interpretation of the Definition

The term “major Federal action”, in its
simplest structure, is comprised of three
subordinate terms—“major,” “Federal,” and
“action” - all of which require independent
definitions thereby adding multiplicative
complexity to what might seemingly be a
straightforward concept. However, to get to
the kernel of the concept, one must “integrate
by parts” these varied underlying concepts to
attempt to derive a working framework for
identifying what agency actions are truly
major Federal actions and then to interpret
the NEPA requirement of preparing “a detailed
statement” to that particular action. As one
might imagine, this definitional complexity

makes for disparate conclusions between



agencies on what, in any given circumstance,
qualifies as a major Federal action under
NEPA.
a. CEQ

CEQ has interpreted the NEPA
definition of “major Federal action” to “in-
clude actions with effects that may be major
and which are potentially subject to Federal
control and responsibility.”!’"CEQ appears to
be defining a word—major—by using the same
the word in the definition. Such a practice
tends to be problematic as it does not really
define the term at hand. CEQ attempts to
resolve that circular logic through qualifying
the term “major” by stating that “[m]ajor
reinforces but does not have a meaning
independent of significantly (40 CFR
§1508.27).”'8 The qualification of “major”
seems to modify the CEQ definition to actions
with effects that may be both major and
significant. Adding the term “significant” to
the mix requires more clarification.

CEQ goes on to define “significant”
both in terms of “context and intensity”.!?
CEQ defines “context” being “that the
significance of an action must be analyzed
in several contexts such as society as a
whole ..., the affected region, the affected
interests, and the locality. Significance
varies with the setting of the proposed
action.” “Intensity” is defined as “the severi-
ty of impact” and gives a list of consider-
ations to be evaluated to determine intensi-
ty such as, among others, “beneficial and
adverse” impacts, controversy of the pro-
posed action, and “whether the action is

related to other actions with individually
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insignificant but cumulatively significant
impacts.”? Again, CEQ is defining “signifi-
cance” using the same term in some evalua-
tions like whether a cumulative impact is
“insignificant” but “cumulatively signifi-
cant.” Such “dog chasing its tail” definition-
al logic leaves one to conclude that the
determination of whether an agency action
is “major” or “significant” is an inherently
subjective determination.

Returning to the base definition from
NEPA, one must determine whether the action
is a Federal action. CEQ states that actions are
Federal in nature if a Federal agency “partly
financed, assisted, conducted, regulated, or
approved” an action.?! Further, CEQ also
deems “new or revised agency rules, regula-
tions, plans, policies, or procedures; and
legislative proposals” as Federal actions.?
Finally, CEQ defines an action as something
that falls into several categories including “[a]
doption of official policy,” »* “[a]doption of
formal plans,”* “[a]doption of programs, such
as a group of concerted actions to implement
a specific policy or plan; systematic and
connected agency decisions allocating agency
resources to implement a specific statutory
program or executive directive,”* and “[a]
pproval of specific projects, such as construc-
tion or management activities located in a
defined geographic area” to include “actions
approved by permit or other regulatory deci-
sion as well as Federal and Federally assisted
activities.”?¢
b. NRC
The Commission has adopted the CEQ
definition of a major Federal action in its



NEPA implementing rules.?”” By doing so, the
Commission has adopted the circular logic
and subjectivity of the CEQ definition. Howev-
er, in some NRC actions, that subjectivity has
been resolved because the Commission has
dispensed with the exercise of determining
whether certain, specific actions are major
Federal actions. In these circumstances, the
Commission has directed that a detailed
statement, or environmental impact state-
ment (EIS), will be developed, by policy, in all
instances of similar agency action. Particular-
ly, the Commission has directed that an EIS
will be developed for, among others, construc-
tion permits and operating licenses for nucle-
ar power plants, licenses to possess and use
special nuclear materials?® for processing and
fuel fabrication, and licenses to mill uranium
or produce uranium hexafluoride.? Addition-
ally, the Commission has directed that an EIS
may be developed in circumstances where a
categorical exclusion would ordinarily suf-
fice.’°In special cases, the NRC will prepare an
EIS in response, for example, to a court order,
as is the case with the Waste Confidence Rule
resulting from the recent decision by U.S.
Circuit Court of Appeals for the District of
Columbia Circuit® on the Commission’s Waste
Confidence Rule.*

C. Case Law

Subjectivity generates litigation.
Litigation requires interpretation. Interpreta-
tion creates precedent that then provides a
framework for future implementation and
practice. The subjective nature of the defini-
tion of a major Federal action has generated

litigation since the passage of NEPA in 1969.%
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Several early cases took on the chal-
lenge of defining a major Federal action under
NEPA. Again, one needs to look at all aspects
of the term—whether it is major; whether it is
Federal; and whether it is significant.

The NEPA statute itself defines “Fed-
eral” in very broad terms. First, NEPA states
that “all agencies of the Federal Government
shall - [act]....”** And, that such action, by
Congressional authorization and direction
will be “to the fullest extent possible....”
Such strong, all-inclusive language appears
to include all Federal entities, including inde-
pendent agencies like the NRC.3¢ The Atomic
Energy Commission (AEC), predecessor
agency to the NRC, argued that NEPA did not
apply to it because the Atomic Energy Act of
1954%" did not include environmental protec-
tion in the AEC’s statutory mandate. This
position was quickly put to bed by D.C.
Circuit in the Calvert Cliffs case’ and later by
and the U.S. Supreme Court in the Vermont
Yankee case.’ The Supreme Court decision
established that “NEPA contains largely
“procedural” requirements that are supple-
mental to existing statutory requirements of
the federal agencies.” (Emphasis added).*®
Inasmuch as the NRC is a Federal agency
without an exemption, its actions—including
licensing actions—are “Federal” actions under
NEPA.

The determinations of “major” and
“significant” are somewhat more complicated.
In fact, the early court cases were mixed on
whether a “major” action was, per se, a “signif-
icant” one. In the case Hanly v. Kleindienst, the

court determined that the definition of the



word “significant” as contained in NEPA was a
stand-alone question of law whose legal
determination could be made by them.* The
court characterized the term “significantly” as
“amorphous” and stated that almost every
major federal action, no matter how limited in
scope, has some adverse effect on the human
environment.”*? The court further stated that
if Congress had intended for all major Federal
actions to require an environmental impact
statement, it would not have qualified the
language with the term “significant.” Since
neither Congress nor CEQ clearly defined
“significant” in this context, the court rea-
soned that “Congress apparently was willing
to depend principally upon the agency’s good
faith determination as to what conduct would
be sufficiently serious from an ecological
stand-point to require use of the full-scale
procedure.”* To define “significant” this court
ultimately fashioned a two-pronged threshold
determination to ascertain whether an action
was significant. The Court stated that:

we are persuaded that in deciding

whether a major federal action will

“significantly” affect the quality of

the human environment the agency

in charge, although vested with

broad discretion, should normally be

required to review the proposed

action in the light of at least two

relevant factors: (1) the extent to

which the action will cause adverse

environmental effects in excess of

those created by existing uses in the

area affected by it, and (2) the

absolute quantitative adverse
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environmental effects of the action

itself, including the cumulative

harm that results from its contribu-

tion to existing adverse conditions

or uses in the affected area. Where

conduct conforms to existing uses,

its adverse consequences will usual-

ly be less significant than when it

represents a radical change.*
Finally, the court reasoned that “it must be
recognized that even a slight increase in
adverse conditions that form an existing
environmental milieu may sometimes
threaten harm that is significant. One more
factory polluting air and water in an area
zoned for industrial use may represent the
straw that breaks the back of the environ-
mental camel. Hence the absolute, as well as
comparative, effects of a major federal action
must be considered.”* In short, the court
added that “before a preliminary or thresh-
old determination of significance is made the
responsible agency must give notice to the
public of the proposed major federal action
and an opportunity to submit relevant facts
which might bear upon the agency’s thresh-
old decision.”* These so-called “threshold
determinations” are difficult to establish and
courts have ruled in contradictory manners
(as indicated by the dissent in Kleindienst).
Some agencies, including the NRC,*” have
resolved this challenge by simply making
“the distinction [of significance] a program-
matic one; that is, all actions under certain
programs require environmental impact
statements, and all actions under other

programs do not.” (Emphasis in the



original).*8
d. Other Thoughts

As stated earlier, some agencies,
including the NRC have resolved the “major”
versus “significant” debate by deeming all
actions of certain nature subject to prepara-
tion of an environmental impact statement.
By doing this, the agency no longer needs to
quibble over whether proposed action A needs
an EIS and then later defend why proposed
action A was deemed EIS-worthy when a
similar proposed action B was not; or split
hairs over why proposed action A was “signifi-
cant” when proposed action B was not even
though both were major Federal actions.

In 10 CFR 51.20(b), the Commission
has stated that “[t]he following types of
actions require an environmental impact
statement or a supplement to an environmen-
tal impact
statement:

1. Issuance of a limited work autho-
rization or a permit to construct a
nuclear power reactor, testing
facility, or fuel reprocessing plant
under part 50 of this chapter, or
issuance of an early site permit
under part 52 of this chapter.

2. Issuance or renewal of a full
power or design capacity license
to operate a nuclear power reac-
tor, testing facility, or fuel repro-
cessing plant under part 50 of this
chapter, or a combined license
under part 52 of this chapter

3. Issuance of a permit to construct

or a design capacity license to

operate or renewal of a design

capacity license to operate an

isotopic enrichment plant pursu-

ant to part 50 of this chapter

4.  Conversion of a provisional

operating license for a nuclear

power reactor, testing facility or

fuel reprocessing plant to a full

term or design capacity license

pursuant to part 50 of this chapter

if a final environmental impact

statement covering full term or

design capacity operation has not

been previously prepared.”
These actions require an environmental
impact statement because, in its discretion,
the Commission believes that they are both
major actions and significantly affect the
quality of the human environment. This
process, presumably, conserves resources by
ensuring a predictable and stable process for
both the agency and the applicant. When all
parties know that an EIS will be required for
certain actions-like licensing a nuclear power
plant-those parties can plan accordingly. An
additional benefit to the NRC is that, by
deeming all nuclear power plant
applications EIS-worthy, whether under 10
CFR Part 50 or 10 CFR Part 52, the agency can
require applicants to submit an “environmen-
tal report” as a part of the application. CEQ
regulations permit such practices so long as
the agency conducts an independent evalua-
tion of the information submitted.*’ The
Commission defines an “environmental
report” as “a document submitted to the

Commission by an applicant for a permit,



license, or other form of permission, or an
amendment to or renewal of a permit, license
or other form of permission, or by a petitioner
for rule-making, in order to aid the Commis-
sion in complying with section 102(2) of
NEPA.”%° All nuclear power plant applicants
are required to submit an environmental

report as part of their applications.*!

Why licensing actions are considered
Major Federal Actions

CEQ REGULATIONS
APPEAR TO HAVE
CONNECTED THE DOTS
BETWEEN LICENSING AND
A MAJOR FEDERAL
ACTION.

Many Federal agencies actually build
things. The Department of Defense builds
military bases and ships and airplanes; the
National Park Service builds infrastructure for
the Nation’s parks; the Federal Aviation
Administration builds control towers; the
Bureau of Reclamation builds dams. Other
Federal agencies, like the NRC, build nothing.
They license others to build things. Yet, these
agencies that are merely licensing and not
actually building are still subject to the EIS
requirements of NEPA because those licensing
actions may be considered major Federal
actions significantly affecting the quality of
the human environment. But wait—it’s a piece
of paper-a license. Is the NRC, for example,
really undertaking a major Federal action by

issuing a license? CEQ thinks so—and the
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courts have validated their position.

CEQ regulations appear to have con-
nected the dots between licensing and a major
Federal action thusly: licensing creates effects
and are thereby major Federal actions. 40 CFR
§1508.18 states that a “’[m]ajor Federal Ac-
tion’ includes actions with effects that may be
major and which are potentially subject to
Federal control and responsibility.” (Emphasis
added). 40 CFR §1508.18(b)(4) further clarifies
by stating that “[a]pproval of specific projects,
such construction or management activities
located in a defined geographic area. Projects
include actions approved by permit or
other regulatory decision as well as Federal
and Federally assisted activities.” (Emphasis
added). The NRC has specifically adopted this
definition of a major Federal action.*? Hence,
merely licensing a project may give rise to that
project being a major Federal action even the
Federal agency never turns a single shovelful
of dirt.

The case law on this concept is exten-
sive starting with the 1971 Calvert Cliffs case.
In that case the D.C. Circuit, throughout its
opinion, accepted as a given that issuance of a
license constitutes a major Federal action.>
Specifically, the Court states that:

The procedure for environmental
study and consideration set up by
the Appendix D rules is as follows:
Each applicant for an initial con-
struction permit must submit to the
Commission his own “environmen-
tal report,” presenting his assess-
ment of the environmental impact

of the planned facility and possible



alternatives which would alter the
impact. When construction is com-
pleted and the applicant applies for
a license to operate the new facility,
he must again submit an “environ-
mental report” noting any factors
which have changed since the
original report. At each stage, the
Commission’s regulatory staff must
take the applicant’s report and
prepare its own “detailed statement”
of environmental costs, benefits and
alternatives. The statement will
then be circulated to other interest-
ed and responsible agencies and
made available to the public. After
comments are received from
those sources, the staff must
prepare a final “detailed state-
ment” and make a final recom-
mendation on the application for
a construction permit or operat-
ing license.**
(Emphasis added). The Court in this case
accepted the Atomic Energy Commission’s
rule requiring a “detailed statement”-read as
EIS-before a licensing decision could be
made.

Other cases that stand for the
proposition that licensing actions alone are
sufficient to constitute a major Federal action
include Scientists’ Institute for Public Informa-
tion, Inc. v. Atomic Energy Commission, 481 F.2d
1079, 1088 (D.C. Cir. 1973), (there is “Federal
action” within the meaning of the statute not
only when an agency proposes to build a

facility itself, but also whenever an agency

makes a decision which permits action by
other parties which will affect the quality of
the environment.); Foundation on Economic
Trends v. Heckler, 756 F.2d 143, 153 (D.C. Cir.
1985), ([t]he government has conceded that
the approval is a “major action” and that it
does not fall into a categorical exclusion to
the EIS requirements.); and Natural Resources
Defense Council, Inc. v. United States E.P.A., 822
F.2d 104, 128 (D.C. Cir. 1987), (unless the
construction itself is pursuant to federal
financial assistance, NEPA review may only be
conducted with regard to the issuance of a
discharge permit, which constitutes, of course,

the major Federal action.).

Is NRC Waste Confidence Rule a Major
Federal Action?

In 1977, the Commission advanced a
policy wherein it “would not continue to
license reactors if it did not have reasonable
confidence that the wastes can and will in due
course be disposed of safely.” > Additionally,
in Minnesota v. NRC, the U.S. Circuit Court of
Appeals for the District of Columbia Circuit
“directed the Commission to consider ‘wheth-
er there is reasonable assurance that an
off-site storage solution [for spent fuel] will be
available by ... the expiration of the plants’
operating licenses, and if not, whether there is
reasonable assurance that the fuel can be
stored safely at the sites beyond those
dates.”>® To implement that policy decision
and Court directive, the Commission promul-
gated 10 CFR 51.23 otherwise known as the
Waste Confidence Rule in 1984.5” Generically

applicable, the rule intended to resolve the



question of the safety and environmental
impacts of high-level waste and spent nuclear
fuel by stating, as a policy matter, that the
Commission believed that spent nuclear fuel
could be stored in the facility spent fuel pool
or in an onside independent spent fuel storage
installation (ISFSI) for up to thirty years after
a plant ceased operations. The rule further
stated that Commission “believe[d] there [was]
reasonable assurance that one or more mined
geologic repositories for commercial high-lev-
el radioactive waste and spent fuel [would] be
available by the year 2007- 2009.”°8 The
promulgation of this rule eliminated any
consideration of post-operation spent fuel
storage from the site-specific licensing deci-
sions and no discussion of it was required in
“any environmental report, environmental
impact statement, environmental assessment
or other analysis prepared in connection with
the issuance or amendment of an operating
license for a nuclear reactor or in connection
with the issuance of an initial license for
storage of spent fuel at an ISFSI, and any
amendment thereto.”* Finally, the rule specif-
ically states that it does not alter any environ-
mental review requirements during the term
of the operating license or in an ISFSI license
proceeding. There is nothing in the Statement
of Consideration for the 1984 rule that would
indicate the Commission considered the rule
to constitute a major Federal action under
NEPA, nor was there any direction by the
Court in the Minnesota case that such a
rule-making would constitute a major Federal
action under NEPA.®° Further, by operation of
the 1984 Waste Confidence Rule, consider-
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ation of spent fuel storage was not part of the
environmental analysis.

This decision was reviewed in 1990
wherein the Commission checked the validity
of its five findings from the 1984 rule. At that
time, the Commission revised two of the five
findings in light of new circumstances. Most
significantly, the Commission changed their
prediction of the availability of a mined
geologic repository to “the first quarter of the
twenty-first century.”®! The change reflected
the reality that the mined repository would
most likely not be in service by 2009 as pre-
dicted in the 1984 rule. In doing so, the Com-
mission believed that “[t]o specify a year for
the expected availability of a repository
decades hence would misleadingly imply a
degree of precision now unattainable.”®* The
Commission also, in this update, extended the
periodic review of the Waste Confidence
Decision from every five years to every ten
years. Finally, in 2010, the Commission again
revised the Decision and stated that, given the
apparent demise of Yucca Mountain, that a
repository would be available “when neces-
sary” instead of setting a specific time win-
dow.%

The Commission’s Waste Confidence
Decision raises the question whether a mere
opinion-the prognostication of the Commis-
sion as to when a geologic SNF repository
would be built-constitutes a major Federal
action under NEPA. Given the lack of “detailed
statements” supporting this prognostication
in 1984, 1990, and 2010, it appears that the

Commission did not consider the “Decision” a
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major Federal action. Moreover, the absence of
such a discussion in 1979 in Minnesota seems
to have set such a tone. Additionally, this
question is exacerbated by the fact that no
licensing actions would proceed solely based
on the Waste Confidence Decision. The Waste
Confidence Decision was a consequence of the
Court’s direction in Minnesota, not a pre-de-
termined step in nuclear reactor power plant
licensing. The D.C Circuit in New York v. NRC

addressed this issue in 2012.%4

Case Study: New York v. NRC

The Commission had stated that they
would revisit the Waste Confidence rule
periodically and did so in 2010. The 2010
update modified two of the five findings—the
time-line for roll-out of a National geologic

repository and the length of time that spent
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fuel could be stored on-site after the cessa-
tion of plant operations. The Department of
Energy had, that same year, attempted to
withdraw its application to license the Yucca
Mountain repository.®® By revising the prog-
nostication of when a geologic repository
would be available, it seems that the Com-
mission “was no doubt influenced by the
recent shelving of the Yucca Mountain pro-
posal”® when it changed the language of the
Waste Confidence Decision repository avail-
ability from the first quarter of the twen-
ty-first century to that of “when necessary.”
This change of position, as well as the revised
finding that spent nuclear fuel could be
stored on-site for up to sixty years after
cessation of plant operations, caused a
lawsuit to break out challenging the 2010

revision. The State of New York and the



Prairie Island Indian Community were the
Petitioners and a number of other parties
participated as intervenors.¢’

There were a number of issues argued
in New York v. NRC but this paper is limited to
only one of the bases for vacating the rule-the
fact that the Court considered the Waste
Confidence Rule a major Federal action under
NEPA.%

In short, the U.S. Circuit Court of
Appeals for the District of Columbia Circuit
vacated the Commission’s 2010 Waste Confi-
dence Decision update and the Temporary
Storage Rule and remanded it to the Commis-
sion “for further

proceedings consistent with this opinion.”®

Discussion of the Ruling

The first issue the Court took up was
whether the Waste Confidence Decision
constituted a major Federal action under
NEPA. Notwithstanding the three decades of
Commission precedent wherein waste confi-
dence decisions were not considered major
Federal actions, the Court ruled that this one
was. The opinion states that “[the Court has]
long held that NEPA requires that ‘environ-
mental issues be considered at every import-
ant stage in the decision making process
concerning a particular action.””® The Court
stated that, because the “WCD makes generic
findings that have a preclusive effects in all
future licensing decisions—it is a pre-deter-
mined ‘stage’ of each licensing decision[,]”"!
and thus a major Federal action.

The Court continued by citing CEQ
regulation 40 CFR 1508.18, discussed earlier in
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this paper, that defines a major Federal action
as one having “indirect effects, which are
caused by the action and are later in time or
farther removed in distance, but are still
reasonably foreseeable.” Again, the Commis-
sion has adopted the CEQ definition of a major
Federal action from 40 CFR 1508.18. The
Court states that “[i]t is not only reasonably
foreseeable but eminently clear that the WCD
will be used to enable licensing decisions
based on its findings.””? Additionally, the
Court quotes Andrus v. Sierra Club that states,
“CEQ’s NEPA interpretations are entitled to
substantial deference.”” Finally, the Court
states that, given the language of the Com-
mission’s rules at 10 C.F.R 51.23(b), the WCD
“renders uncontestable general conclusions
about the environmental effects of general
plant licensure that will apply in every licens-
ing decision.”™ The Court reasoned that, since
these general conclusions cannot be contested
during licensing, the WCD is a “pre-deter-
mined ‘stage’ of each licensing decision” and
thus a major Federal action requiring an
environmental impact statement, or an envi-
ronmental assessment with an attendant
finding of no significant impact.

The Court’s rationale for deeming the
Waste Confidence Decision a major Federal
action are based on the fact that the “general
conclusions [from the Waste Confidence
Decision] about the environmental effects of
general plant licensure” are not contestable
in the subsequent licensing decision. Pre-
sumably, that rationale is because the Com-
mission does not allow challenges to its

regulations in licensing proceedings.”



However, there are several ways, under
Commission practice, in which those conclu-
sions are contestable—through public com-
ment during initial rule-making,”® by admin-
istrative litigation during license hearings
when “new and significant” information
emerges, ’” and by petitions for rule-mak-
ing.™

The NRC’s rule-making processes
allow for public comment, usually for 75 to
90 days, during which comments are accept-
ed for consideration.” The NRC staff reviews
and analyzes these comments and, when
persuaded, revises the rule to reflect the
substance of the comment. Secondly, during
licensing proceedings—those same proceed-
ings where the Waste Confidence Decision is
operative-putative intervenors may “make
their case” to the Atomic Safety and Licens-
ing Board or to the Commission as appropri-
ate. If the petitioners are able to meet the
admissibility standards of 10 CFR 2.309(f),
they may be admitted as parties to the licens-
ing proceeding wherein they may have an
opportunity to challenge WCD conclusions
on the basis of emergent “new and signifi-
cant” information® if they are able to show
“special circumstances”under 10 CFR §
2.335(b).8! Finally, anyone can petition the
Commission at any time to engage in
rule-making under 10 CFR § 2.802.22 This
mechanism could be used to challenge or
revise the language or conclusions of the
Waste Confidence rule with persuasive
justification. Certainly, these three mecha-
nisms to address alleged deficiencies with the

Waste Confidence Decision are not easy nor

are they straightforward. However, they are
no more burdensome than the contempora-
neous challenge during licensing that, the DC
Circuit implies would be necessary for the
Waste Confidence Decision to cease to be a
“pre-determined stage” of licensing. Reliance
on these three administrative processes for
challenge to alleged WCD defects would have
preserved the Commission’s decades-long
precedent that WCD, standing alone, is not a
major Federal action. In any event, the
Commission did not appeal the 2012 New
York v. NRC decision and, therefore, develop-
ment of an EIS to support a replacement rule
to the vacated 2010 WCD update is now
underway. As of this writing, the NRC staff
has issued a draft WCD EIS.

Conclusion

The concept of a major Federal action
under NEPA is not as straightforward or
intuitive as it may appear by simply reading
NEPA. When one delves into the elements of
the term, one quickly realizes that the terms
“major” and “significant” muddy the defini-
tional waters greatly. As seen by the discus-
sion above and by the references list below,
there have literally been entire books written
on this seemingly simple term. Add to that all
the case law that has arisen over the past four
decades and one sees that ascertaining wheth-
er a specific action qualifies as a major Federal
action is many times a subjective inquiry
dependent on broad interpretation and differ-
ences of opinion.

With regard to NRC licensing actions,
NEPA itself, the Courts, and regulations



promulgated by CEQ and the Commission,
have by decree, removed the guesswork from
the inquiry. There is no “integration by parts”
for the NRC NEPA practitioner to determine
whether one has a major Federal action at
hand. Once merely needs to look at NEPA
Section 102(2)(C), Minnesota v NRC, New York
v. NRC (2009), New York v. NRC (2012), 40 CFR
1508.18 (CEQ), and 10 CFR 51.20(b) (NRC).
Perhaps calculating reactor power densities

would be easier.
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Introduction

The National Environmental Policy
Act of 1969 (NEPA) is the primary instrument
for federal agencies to consider the environ-
mental impacts caused by the decisions that
they make pursuant to their statutory au-
thority. NEPA requires all federal agencies to
“stop, look, and listen” prior to taking signifi-
cant actions that could affect the human
environment. Agencies must consider the
values of environmental
preservation for all significant actions and
adhere to procedural measures to ensure that
those values are fully considered. Federal
agencies are further required consider alter-
native ways of accomplishing their missions
in ways which are less damaging to the
environment. Section 101(b) of NEPA states
that “it is the continuing responsibility of the
federal government to use all practicable
means, consistent with other essential con-
siderations of national policy” to avoid
environmental degradation, preserve historic,
cultural, and natural resources, and “promote
the widest range of beneficial uses of the
environment without undesirable and unin-
tentional consequences.” Also, NEPA created
the Council on Environmental Quality (CEQ),
a division of the Executive Office of the
President, which coordinates the environ-
mental efforts of federal agencies and other
White House offices in the development of
environmental policies and initiatives. NEPA
assigns CEQ the task of overseeing the
environmental impact assessment process of
federal agencies ensuring that agencies meet
their obligations under the Act. Further, CEQ
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mediates disputes from time to time between
agencies regarding the adequacy of assess-
ments of environmental impacts.

Ultimately, NEPA makes environmen-
tal protection a part of the mandate of every
federal agency. Virtually every agency of the
federal government has prepared an environ-
mental impact statement, and most agencies
have also been subject to NEPA lawsuits.
While there are differences among each
agency’s unique approach to implementing
NEPA, these differences are somewhat pro-
nounced among so-called “independent”
agencies. This paper examines the approach of
one such independent agency: the U.S. Nucle-
ar Regulatory Commission (NRC). This paper
addresses the role of CEQ with respect to the
NEPA obligations of independent agencies and
offer examples of how several independent

agencies approach NEPA.

Urrimatery, NEPA
MAKES ENVIRONMENTAL
PROTECTION A PART OF
THE MANDATE OF EVERY
FEDERAL AGENCY.

Independent Agencies

Before discussing NEPA’s unique
relationship with independent agencies, we
must first define an independent agency.
Unfortunately, this is not a straightforward
task. As a general matter, independent agen-
cies are those agencies that exist outside of
the federal executive departments (i.e.,

agencies headed by a member of the presi-



dent’s Cabinet). Independent regulatory
agencies were created by Congress in an
effort to bring expertise-driven decision
making to administrative governance. Con-
stitutionally-speaking, such agencies remain
part of the executive branch, but may exer-
cise some independence from executive
control. Usually, independent agencies are
headed by a multi-membered collegial body
with each member serving a staggered term.
Although members may be appointed by the
president and confirmed by the Senate, the
president’s power to dismiss the agency head
or a member may be limited to removals “for
cause.” In other words, the president usually
cannot remove a member of such an agency
because the president disagrees with his or
her policies or politics.

The legal support for the existence of
independent agencies was first established by
the U.S. Supreme Court in Humphrey’s Execu-
torvs. U.S.! This case involved a claim by the
executor of a former commissioner of the
Federal Trade Commission for the payment of
salary for the period of his term after Presi-
dent Roosevelt effectively removed him from
office. The Court held that the president
lacked the authority to remove the commis-
sioner for the purpose of disagreeing with the
commissioner’s views. To supports its conclu-
sion, the Court found that Congress, in creat-
ing the Federal Trade Commission, had given
the agency both legislative and judicial au-
thority, and required the agency to discharge
its duties independently of executive control.
In holding that such distinction had a consti-

tutional basis, the Court described the agency
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accordingly:
“The Federal Trade Commission is
an administrative body created by
Congress to carry into effect legisla-
tive policies embodied in the statute
in accordance with the legislative
standard therein prescribed, and to
perform other specified duties as a
legislative or as a judicial aid. Such a
body cannot in any proper sense be
characterized as an arm or an eye of
the executive. Its duties are per-
formed without executive leave and,
in the contemplation of the statute,

must be free from executive control.” 2

HOWEVER, THERE IS NO
FORMAL DISTINCTION
BETWEEN AGENCIES IN THE
EXECUTIVE BRANCH;
RATHER, THERE ARE
SIMPLY LAYERS OF
INDEPENDENCE THAT
CONGRESS HAS PROVIDED
EACH AGENCY.

The Humphrey’s Executor decision provides
some evidence of a constitutional basis for
treating independent regulatory agencies
somewhat differently than other agencies.
However, there is no formal distinction be-
tween agencies in the executive branch;
rather, there are simply layers of indepen-
dence that Congress has provided each

agency.

NEPA’s Application to Independent



Agencies

Section 102 of NEPA makes it clear
that the law applies to “all agencies of the
Federal Government.” Therefore, NEPA does
not make any distinction between indepen-
dent and executive agencies. Section 102
further requires all agencies to “identify and
develop methods and procedures, in consulta-
tion with the Council on Environmental
Quality ... which will insure that presently
unquantified environmental amenities and
values may be given appropriate consideration
in decision-making along with economic and
technical considerations.”® Notwithstanding
the broad scope of NEPA with respect to feder-
al agencies, the uniform application of NEPA
in coordination with CEQ remains a somewhat
illusive concept.

NEPA does not address whether CEQ’s
interpretation of NEPA’s requirements are
binding upon federal agencies. Following
President Nixon’s issuance of Executive Order
11514 in 1970 (“Protection and Enhancement
of Environmental Quality,”)*, which autho-
rized CEQ to provide guidance to federal
agencies, CEQ issued guidelines for the prepa-
ration of environmental impact statements
(EIS). However, federal agencies failed to apply
CEQ’s guidelines consistently. Federal courts
were also quick to point out that the guide-
lines were not binding upon federal agencies.
For example, in NRDC v. Callaway,’ the court
noted that “CEQ Guidelines are only advisory,
since the CEQ has no authority to prescribe
regulations governing compliance with
NEPA.” As mentioned above, CEQ lacked the

express statutory authority to promulgate

65

binding rules implementing NEPA. In 1977,
perhaps in an effort to address CEQ’s apparent
lack of legislative authority, President Carter
issued Executive Order 11991 (“Relating to
Protection and Enhancement of Environmen-
tal Quality,”)¢, which expressly required
federal agency compliance with CEQ’s NEPA
regulations. The Executive Order required
agencies to “comply with the regulations
issued by the Council except where such
compliance would be inconsistent with statu-
tory requirements.”

Perhaps not surprisingly, Executive
Order 11991 did not end the controversy
surrounding CEQ’s authority. From a legal
perspective, any executive order issued by the
president must be based on either statutory
authority or inherent constitutional authori-
ty. Therefore, in order for an executive order
to become binding on an independent agency,
Congress must have granted the president
the authority to issue an executive order that
applies to that agency. In many cases, howev-
er, the president will not have the specific
statutory authority to include independent
regulatory agencies within the scope of an
executive order. In such situations, the
president will have to rely on his or her
authority under Article II of the Constitution
to “take Care that the laws be faithfully
executed.”” Some legal scholars questioned
the legal authority for CEQ’s role in legislat-
ing NEPA processes for federal agencies. For
example, Professor Whitney (1991) argued
that CEQ was intended to act primarily in an
advisory capacity. He noted that Congress

stopped short of granting any authority to



the CEQ to control or veto the activities of
other agencies, and actually expressly reject-
ed an original version of Section 102(2)(B)
providing for CEQ “review and approval” of
federal agency methods for giving “appropri-
ate considerations to presently unquantified
environmental amenities and values.” Rather,
Congress simply required that agencies
“consult” with CEQ. An example of this
reasoning appeared in federal court in TO-
MAC v. Norton,® where the U.S. Count of the
Appeals for the D.C. Circuit openly ques-
tioned the authority of CEQ to issue binding

regulations for any federal agency.

The Nuclear Regulatory Commission

Congress created the U.S. Nuclear
Regulatory Commission (NRC) in 1974 as an
independent agency in order to ensure the
safe use of radioactive materials for benefi-
cial civilian purposes while protecting people
and the environment. The NRC regulates
commercial nuclear power plants and other
uses of nuclear materials, including nuclear
medicine and nuclear fuel cycle activities.
The NRC is headed by five commissioners,
each appointed by the president and con-
firmed by the Senate for five-year terms. The
president must designated one commissioner
to be the chairman and official spokesperson
of the Commission.

The NRC’s statutory authority and
structure establish the agency’s independent
status. The Atomic Energy Act of 1954, as
amended (AEA), provides the NRC with the
authority to issue regulations that govern

nuclear reactor and nuclear material safety

and adjudicate related legal matters.’ In other
words, the NRC exercises both legislative and
judicial functions. In addition, NRC’s commis-
sioners enjoy the aforementioned “for-cause”
removal protection. The Energy Reorganiza-
tion Act, Section 102(e), provides that “Any
member of the Commission may be removed
by the President for inefficiency, neglect of
duty, or malfeasance in office.”!? This is in
contrast to the concept ingrained in executive
branch agencies, whose members serve “at the
pleasure of the president” and can be removed

for whatever reason the president decides.

NRC’s Relationship with CEQ

The NRC has held a longstanding
policy that CEQ’s regulations cannot substan-
tively bind independent agencies. The NRC
first expressed this policy in response to CEQ’s
issuance of its draft NEPA regulations for
public comment.!! The NRC believed that
CEQ’s proposed regulations represented an
improper interference with the decision-mak-
ing of an independent regulatory agency.
NRC’s opinion embodied the concept underly-
ing Humphrey’s Executor, as Congress had
provided NRC with an independent structure
in the AEA and therefore had presumably
intended the NRC to be free from executive
control. In promulgating its NEPA regulations,
CEQ did not address in the rule’s statement of
considerations (SOC) whether its regulations
could have a substantive impact on the duties
and policies of independent agencies. There-
fore, NRC and CEQ remained at a stalemate.

The NRC further articulated its
position in the SOCs for NRC’s NEPA imple-



menting regulations in 10 C.F.R. Part 51,
which added some clarity to its position. In
issuing the final rule, the NRC stated that “as
a matter of law, the NRC as an independent
regulatory agency can be bound by CEQ’s
NEPA regulations only insofar as those
regulations are procedural or ministerial in
nature.!? Therefore, NRC had acknowledged
that CEQ regulations binding on the NRC,
but only to the extent that such rules are
“procedural” in nature. Further, the NRC has
made attempts to comply with related Exec-
utive Orders to the extent possible, while
maintaining that the NRC is not necessary
bound by them. For example, President
Clinton issued Executive Oder 12,898, direct-
ing all federal agencies to develop strategies
for considering environmental justice in
their programs, policies, and activities. '3 The
NRC sent a letter to the White House con-
firming its commitment to endeavor to carry
out the measures as part of its compliance

with NEPA requirements.

NRC Cases Involving CEQ

As discussed above, the NRC has
argued that CEQ regulations can only bind the
agency where they are procedural in nature.
Therefore, the NRC must evaluate on a case-
by-case basis whether a particular CEQ regu-
lation is either “substantive” or “procedural.”
The NRC has confronted this issue infrequent-
ly, and only a few cases provide some insight
into the NRC’s evaluation of concept. These
cases are discussed below.

a. Limerick Ecology Action™

Limerick Ecology Action involved a
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challenge to the NRC’s granting of an
operating license to the Limerick Nuclear
Power Generating Station. The intervening
group in the case argued that NRC’s NEPA
analysis was flawed because it did not comply
with CEQ’s “worst case analysis” regulation in
40 C.F.R. § 1502.22(b). The NRC had previous-
ly declined to adopt this provision in its NEPA
implementing regulations at 10 C.F.R. Part
51. Holding that the NRC was not required to
conduct a worst case analysis, the U.S. Court
of Appeals for the Third Circuit explained that
CEQ guidelines are not binding on an agency
to the extent that the agency has not express-
ly adopted them. The court also noted that
CEQ had substantially amended its worst case
analysis regulation while the case was still
pending to eliminate the requirement that a
worst case analysis be performed. Instead,
CEQ required only “reasonably foreseeable”
adverse impacts to be analyzed, even if the
probability of such impacts is “low.”!¢

Limerick Ecology Action represents an
example where the NRC considered the CEQ
regulation at issue to be “substantive” in
nature, and therefore could not bind the
agency. NEPA contains no express or implicit
requirement for the analysis of a worst case
scenario. As evidenced by CEQ’s amendment
of the regulations to more closely track NRC’s
analysis, NRC’s view of NEPA’s requirement
was likely well-founded and not necessarily at
odds with CEQ’s ultimately policy views.
b. Pacific Gas & Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 & 2)"

Once again, this case involved CEQ’s

regulation regarding “Incomplete or unavail-



able information.” This action involved the
application to renew operator licenses for
Diablo Canyon Nuclear Power Plant Units 1
and 2. The Intervenors, San Luis Obispo
Mothers for Peace, argued that CEQ’s regula-
tion at 40 C.F.R. § 1502.22 required that a
probabilistic analysis of the risks posed by the
a fault known as the “Shoreline Fault” was
essential to the NRC’s environmental analysis
and must be included unless the cost would be
exorbitant. Section 1502.22 pertains to inclu-
sion in an EIS of incomplete or unavailable
information relevant to “reasonably foresee-
able significant adverse impacts.” The NRC’s
Atomic Safety and Licensing Board admitted
the contention, but the Commission struck
the Board’s reference to the CEQ regulation.
The Commission stated that it may “look to
CEQ regulations for guidance, including
section 1502.22.” However, the Commission
reiterated that its “longstanding policy is that
the NRC, as an independent regulatory agency,
is not bound by those portions of CEQ’s NEPA
regulations that, like section 1502.22, have a
substantive impact on the way in which the
Commission performs its regulatory func-
tions.”!8

c. Brodsky vs. NRC"

This lawsuit involved a NEPA chal-
lenge to NRC’s action, but in a primarily
“procedural” context. The plaintiff, Brodsky,
challenged NRC’s approval of fire-protection
exemptions at the Indian Point Energy Center
and argued that the NRC should have held a
hearing prior to granting the exemptions. The
NRC had issued an environmental assessment

(EA) finding that Entergy’s requested exemp-
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tion would not significantly impact the envi-
ronment and swiftly granted the exemption.?
Although the Court of Appeals for the Second
Circuit upheld the validity of the exemption, it
found that NRC had not provided for any
public input during its environmental review
and had offered any explanation for why
public participation was not required prior to
the issuance of its EA.

The court devoted much of its analysis
discussing the CEQ’s requirements for public
participation during the implementing of
NEPA. The court noted that CEQ’s regulations
identify public scrutiny as an “essential” part
of the NEPA process in 40 C.F.R. § 1500.1(b).
Also, the court noted that CEQ requires
agencies to make “diligent efforts to involve
the public in preparing and implementing
their NEPA procedures” and “solicit appropri-
ate information from the public.?! Such in-
volvement can include public hearings “when-
ever appropriate,” a determination informed
by whether there is “[sJubstantial environ-
mental controversy concerning the proposed
action or substantial interest in holding the
hearing.”?? Ultimately, the Brodsky court never
reached the question of whether CEQ regula-
tions apply to NRC, but found that it could not
uphold NRC’s action without an explanation
of what public participation procedures NRC
followed during its NEPA analysis.

The Federal Energy Regulatory
Commission

While NRC has attempted to distin-
guish itself from CEQ in terms of substantive



NEPA requirements, the Federal Energy
Regulatory Commission (FERC) has arguably
taken a more aggressive approach. FERC is an
independent agency that regulates the inter-
state transmission of electricity, natural gas,
and oil. FERC also reviews proposals to build
liquefied natural gasterminals and interstate
natural gas pipelines as well as licensing
hydropower projects. FERC’s structure, with
five commissioners at the helm of the agency,
is very similar to NRC.

Similar to NRC, FERC’s NEPA regula-
tions are clear that CEQ regulations are not
binding on the Commission. However, FERC
noted that it agrees with the policies reflected
in CEQ’s regulations. Accordingly, FERC
structured its NEPA regulations “as closely as
practicable to the essential procedures reflect-
ed in the CEQ regulations, while ensuring that
its regulations are consistent with its inde-
pendent regulatory duties.”?

a. Monongahela Power Co. vs. FERC*

Historically, FERC’s policies have been
hostile to the concept of environmental
review. This hostility was expressed by FERC’s
Commissioners in Monongahela Power Co. vs.
FERC. In Monongahela, the Allegheny Power
System (APS) filed with the Commission,
pursuant to section 205 of the Federal Power
Act, three interrelated agreements for the sale
by several utilities of up to 450 megawatts of
firm energy and related capacity through APS.
Several groups intervened in the proceeding,
including the Natural Resources Defense
Council (NRDCQ). In its petition, NRDC assert-
ed that FERC was required to prepare an

environmental impact statement (EIS) be-

FERC STRUCTURED ITS
NEPA REGULATIONS “As
CLOSELY AS PRACTICABLE
TO THE ESSENTIAL
PROCEDURES REFLECTED IN
THE CEQ REGULATIONS,
WHILE ENSURING THAT ITS
REGULATIONS ARE
CONSISTENT WITH ITS
INDEPENDENT REGULATORY
DUTIES.”

cause the acceptance for filing and approval of
the rates constituted major federal actions
that significantly affect the quality of the
human environment, for which an EIS is
mandated by section 102(2)(c) of NEPA. One
of NRDC’s primary environmental concerns
was that the proposed sale would involve the
increased use of existing generating plants
that are not currently operating at full capaci-
ty. In addition, the plants involved in the sale
were grandfathered from certain provisions of
the Clean Air Act (42 U.S.C. § 7411) and were
not required to meet the current source
performance standards for coal-fired generat-
ing plants.

FERC concluded that the preparation
of an Environmental Impact Statement was
not required in Monongahela because the
acceptance of rates is not an “action” affecting
the environment within the meaning Section
102(c) of NEPA and 40 C.F.R. Part 1500. FERC
noted that “major federal actions” are defined
in 40 C.F.R. § 1508.18 as actions with environ-



mental “effects” that are actually or “poten-
tially subject to federal control or responsibil-
ity.” Accordingly, FERC proposed a rule in
1987 that would establish as categorical
exclusions from NEPA electric rate filings
submitted by public utilities and the estab-
lishment of just and reasonable rates pursuant
to sections 205 and 206 of the Federal Power
Act. FERC maintained the position that Con-
gress had not granted the Commission author-
ity to reject rate filings on environmental
grounds. FERC further opined that the provi-
sions of NEPA were not intended to affect the
specific statutory obligations of any Federal
agency. In other words, in terms of NEPA and
the environment, FERC takes power plants as
it finds them.

b. Order 888

Subsequent to Monongahela, FERC
reiterated its position on environmental
reviews when it issued Order 888. This action
consisted of a final rule requiring public
utilities that own, control or operate facilities
used for transmitting electric energy in inter-
state commerce to have on file open access
non-discriminatory transmission tariffs that
contain minimum terms and conditions of
non-discriminatory service. FERC initially
concluded that no EA or EIS was necessary
because the regulation fell within the categor-
ical exclusion for electric rate filings. However,
FERC eventually acquiesced to the requests of
several commenters, including the U.S. Envi-
ronmental Protection Agency (EPA), and
prepared an EIS. The commenters were con-
cerned that promoting competition among

generators could lead to an increase in harm-
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ful emissions, especially nitrogen oxides.
Although FERC concluded that the order
would only affect air quality slightly (if at all)
and that the environmental impacts are as
likely to be beneficial as negative, FERC
resisted on alternative grounds calls for it to
adopt mitigation measures. Primarily, it
asserted that it lacked the legal authority to
adopt mitigation measures. FERC character-
ized itself as “in essence and by law” an
“economic regulator.”?

The Administrator of the EPA referred
FERC’s environmental analysis to CEQ, pursu-
ant to section 309 of the Clean Air Act, 42
U.S.C. § 7609, and 40 C.F.R. Part 1504. Al-
though EPA did not necessarily oppose FERC’s
underlying action or environmental analysis,
EPA was concerned with potential longer term
effects of Order 888 and held the position that
the nitrogen oxide emissions associated with
the rule should be addressed as part of a
comprehensive emissions control program
developed by EPA and the States under mech-
anisms available under the Clean Air Act. In
essence, EPA was encouraging FERC to incor-
porate mitigation strategies in its EIS.

FERC disagreed with both the sub-
stantive and institutional reasons with EPA’s
referral to CEQ. In its Order responding to
the referral, FERC declined to take part in the
process and voiced its disapproval of EPA’s
interference. FERC stated that it was “inap-
propriate for EPA to refer this agency’s action
based upon narrow analytic differences in the
absence of strong and well-tested evidence of
environmental harm.” FERC noted its greater

concern with “the difficulties associated with



the referral of an action of an independent
regulatory agency.” FERC stated that al-
though the regulations of the CEQ are “useful
as a mechanism for resolving disputes in the
executive branch,” they “raise significant
questions” with respect to their application
to actions of independent regulatory agen-
cies. FERC concluded that it must make its
decisions with respect to Order 888 solely
based on the record in the proceeding and
without the interference from CEQ and the
executive branch. FERC noted that, despite
its opposition to EPA’s referral, it would
appropriately engage in consultations and
exchanges of information in order to facili-
tate resolution of disputes with other agen-

cies.

Conclusion

In light of the foregoing, CEQ’s role
with respect to independent agencies appears
to be limited. However, this is not necessarily
the case. In Andrus v. Sierra Club,* the Su-
preme Court stated that CEQ’s interpretation
of NEPA is entitled to “substantial deference”
in light of its important role in implementing
the statute. The Andrus Court resolved a split
among the circuit courts over the interpretive
authority of CEQ (i.e., whether its interpreta-
tions were “merely advisory” or entitled to
“great weight”). While Andrus may have
settled this issue, it did entitle CEQ to the
complete deference provided by Chevron
U.S.A.v. NRDC,* because NEPA is adminis-
tered by all federal agencies (not exclusively
CEQ). In other words, CEQ’s interpretation of

NEPA would not necessarily control where a
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different agency proffered a different alterna-
tive (as in Limerick Ecology Action).

While both NRC and FERC have been
careful to preserve their respective status as
an “independent” regulatory agency, each
agency has largely adopted CEQ’s guidelines
and policies in their own NEPA regulations.
Therefore, the only likely tension remaining
between these independent agencies and CEQ
requirements would involve “substantive”
NEPA requirements that interfere with the
agency’s statutory obligations. The examples
discussed above with respect to Limerick
Ecology Action and Order 888 have been rare.

Both NRC and FERC have demonstrat-
ed their willingness to work with CEQ as they
implement NEPA, which highlights CEQ’s
position as a valuable resource with special
expertise regarding environmental analysis
and government decision-making. Based on
the lack of major disagreements between
independent agencies and CEQ and the align-
ment of NEPA regulations with CEQ’s guide-
lines, the future will likely produce further
harmony for environmental reviews within

the executive branch.
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Introduction

Federal regulatory agencies have
responsibilities under the National Environ-
mental Policy Act of 1969 (NEPA)! at multiple
stages of their regulatory responsibilities. This
includes the development of regulations and
when conducting their oversight responsibili-
ties. This paper reviews the roles of regulatory
agencies (the United States Nuclear Regulato-
ry Commission (NRC) and the United States
Environmental Protection Agency (EPA))
related to the disposal of high-level radioac-
tive waste, spent nuclear fuel, and transuranic
waste under NEPA and as modified by other
laws. The focus of this paper is on how the
NRC looked at how to address its responsibili-
ties, with a brief review of the EPA to provide a
contrast in how the two regulatory agencies
comply with NEPA.

The development of a geologic reposi-
tory for the disposal of high-level radioactive
waste and spent nuclear fuel (HLW) is the
responsibility of the DOE; this has included
the site characterization and license applica-
tion for a proposed repository at Yucca Moun-
tain, Nevada. The development of a geologic
repository for the disposal of transuranic
waste is the responsibility of the DOE, which
has resulted in the development of the Waste
Isolation Pilot Plant (WIPP). The EPA has the
responsibility for developing generally appli-
cable environmental standards for the geolog-
ic disposal of these materials. The NRC is
responsible for developing the implementing
regulations and the licensing responsibility

for the repository for the disposal of HLW

77

(e.g., Yucca Mountain). The EPA has the
responsibility for developing the implement-
ing regulations (certification criteria) and the
regulatory certification of WIPP.

These projects involve major Federal
actions with a significant overlap between
Federal agencies. Subsequent to NEPA, laws
have been promulgated that have modified
how the regulatory agencies comply with
NEPA for these specific activities. Conse-
quently, the NRC and the EPA have had to
adjust how they fulfill their NEPA responsibil-
ities in light of these changes. Major Federal
actions by the regulatory agencies include the
development of regulations and

regulatory decisions (e.g., certification,grant-
ing a construction authorization, or granting a

license for the receipt and disposal of HLW).

The NEPA Responsibilities of the NRC
and the EPA in the Disposal of HLW
(Yucca Mountain, Nevada)

The DOE is responsible for the site
characterization and development of a deep
geologic repository for the disposal of high-
level radioactive waste and spent nuclear fuel.
The Nuclear Waste Policy Act (NWPA) of
1982, amendments to the Nuclear Waste
Policy Act,’® and, later, the Energy Policy Act of
19924 established responsibilities for the DOE,
the EPA, and the NRC for the regulation of
HLW disposal and the development of a
geologic repository. The DOE was responsible
for characterizing the Yucca Mountain site;
making interim decisions, such as the site
suitability decision and the site sufficiency

determination; and, if approved, developing



the geologic repository. The NRC was given
the responsibility for promulgating the imple-
menting regulations and licensing responsi-
bility. The NRC was also given responsibilities
during the period of site characterization.
Under the Reorganization Plan No. 3 of 1970,°
the EPA was given the responsibility for
promulgating generally applicable environ-
mental regulations for the protection of the
environment from radioactive material.

Section 102 of NEPA® requires the
responsible Federal official to consult and
obtain the comments of any Federal agency
that has jurisdiction by law or special exper-
tise with respect to the environmental impacts
involved with major Federal actions signifi-
cantly affecting the quality of the human
environment.

The NRC developed its regulations to
implement Section 102 of NEPA. These regu-
lations were first promulgated in 19747 at Title
10 Code of Federal Regulations (CFR) Part 51,
“Environmental Protection Regulations for
Domestic Licensing and Related Regulatory
Functions.” The Council on Environmental
Quality published their regulations imple-
menting NEPA, 40 CFR Part 1500, “Regula-
tions for Implementing the Provisions of the
National Environmental Policy Act,” on
November 28, 1978.8 On March 12, 1984, the
NRC revised its regulations at 10 CFR Part 51
to develop regulations for the implementation
of Section 102 of NEPA that voluntarily con-
sider the CEQ regulations.’ The CEQ reviewed
the NRC’s draft final procedures for compli-
ance with NEPA, which amended the NRC
requirements at'® CFR Part 51.10. The CEQ
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informed the NRC that the CEQ had deter-
mined that the NRC’s procedures addressed
the necessary sections of the CEQ regulations
as required by 40 CFR 1507.3, “Agency proce-
dures,” which allow agencies to adopt their
procedures after publishing their draft proce-
dures for public comment and after a review
by the CEQ as required by NEPA!! and the CEQ
requirements.

Under the NWPA, the DOE has the
primary responsibility for evaluating the
environmental impacts of the geologic reposi-
tory at Yucca Mountain, Nevada. Under NEPA,
NRC activities that qualify as major Federal
actions that may significantly affect the
human environment would require the devel-
opment of an EIS. The development of regula-
tions for HLW disposal and the licensing of a
geologic repository would qualify as major
Federal actions. However, section 121 of the
NWPA!? established that neither the promul-
gation of the generally applicable environ-
mental standards nor the promulgation of the
implementing criteria would require the
development of an EIS. In addition, they
would not require any environmental review
under subparagraphs (E) (consideration of
alternatives) or (F) (international cooperation)
of Section 102(2) of NEPA.!* The NRC regula-
tory decisions on whether to grant an authori-
zation to allow the DOE to begin constructing
the repository and, later, whether to grant a
license authorizing the DOE to receive and
possess HLW for disposal in a repository
would bemajor Federal actions under NEPA.
Consequently, the NRC would normally be
required to prepare an EIS for these decisions.



The NRC regulations for a repository at
Yucca Mountain—10 CFR Part 60, “Disposal of
High-Level Radioactive Wastes in Geologic
Repositories,” and later 10 CFR Part 63, “Dis-
posal of High-Level Radioactive Wastes in a
Geologic Repository at Yucca Mountain,
Nevada” —include Commission decisions on
whether to issue a construction authorization
and a license for receiving and disposing
high-level radioactive waste at the repository,
which may include conditions that the NRC
may place on the DOE when granting the
license. Under NEPA, the NRC would be
required to comply with NEPA and develop an
environmental impact statement. The NWPA
specifies that any DOE EIS prepared in con-
nection with a repository that is proposed to
be constructed under Title I of the NWPA,
“Disposal and Storage of High-Level Radioac-
tive Waste, Spent Nuclear Fuel, and Low-Level
Radioactive Waste” is, to the extent practica-
ble, to be adopted by the NRC for its decisions
on whether to grant the construction authori-
zation and issue a license.* The NWPA ad-
dresses the NRC’s compliance with NEPA by
establishing that, to the extent that the EIS is
adopted by the NRC, the adoption would also
satisfy the NRC’s responsibilities under NEPA.

The DOE is required by the NWPA to
make a site recommendation to the President
of the United States. The NWPA declares that
the site characterization activities are to be
considered a preliminary decision making
activity and shall not require the development
of an environmental impact statement.'> As
specified in Section 114(f) of the NWPA, the
DOE site recommendation is considered to be

79

a major Federal action significantly affecting
the quality of the human environment.!®
Consequently, the DOE was required to pre-
pare an EIS to support its site recommenda-
tion and which was required to accompany the
site recommendation.

Prior to the NWPA, the NRC’s regula-
tions required the DOE to characterize multi-
ple sites, so as to allow the NRC to consider
alternatives as part of the NRC’s responsibili-
ties under NEPA.

THE NWPA ADDRESSES
THE NRC’S COMPLIANCE
wiTH NEPA By
ESTABLISHING THAT, TO THE
EXTENT THAT THE EIS 1s
ADOPTED BY THE NRC, THE
ADOPTION WOULD ALSO
SATISFY THE NRC’s
RESPONSIBILITIES UNDER

NEPA.

The NRC also required the DOE to
submit an environmental report with its
license application; the environmental report
would provide information that the NRC
would use during its preparation of an EIS.!”
The NRC would then follow its procedures for
developing an environmental impact state-
ment; if the DOE were to submit an EIS, the
NRC would not have to use the decisions made
by the DOE. The EIS would also be subject to
the NRC’s licensing process.!®

The NWPA included language that



indicated that nothing in the Act should be
considered as changing the NRC’s licensing
requirements.!* The NWPA changed the
timing and procedures for the site characteri-
zation, recommendation, and decision pro-
cesses and added a provision for the judicial
review of the DOE’s EIS. The NWPA included
provisions that changed what the DOE was
required to consider as part of its NEPA re-
sponsibilities, such as the need for a reposito-
ry.?° A provision of the NWPA instructs the
NRC to adopt the DOE’s EIS to the extent
practicable; additional provisions provide for
Presidential and Congressional review of the
DOE’s decision to recommend a site for a
repository and the judicial review of the DOE’s
EIS.?! In a previous Commission decision, the
NRC had previously stated that, under some
conditions, the Commission believed that
substantial weight can be given to the a
responsible authority’s approval of a site or
project when conducting its own NEPA analy-
sis.?2 This contributed to the NRC’s conclusion
that the NWPA narrowed the scope of its
NEPA responsibilities.?

The NRC recognized the primary role
that the DOE had in evaluating the environ-
mental impacts and interpreted the NRC’s role
under the NWPA as being focused on health
and safety issues. The NRC conducted a
rule-making where the NRC established it role
and process for addressing its NEPA responsi-
bilities as influenced by the NWPA. In its final
rule, the NRC addressed comments that
required it to respond to its interpretation of
the NWPA language that the NRC is to adopt
the DOE EIS “to the extent practicable” and
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whether it is appropriate to be a cooperating
agency. The NRC’s proposed rule did not
address how the NRC would address adopting
an EIS for a negotiator-selected site. In re-
sponse to a comment on the proposed rule,
the NRC made changes to address this possi-
bility in its final amendments to 10 CFR Part
51.

The Nuclear Waste Policy Amendments
Act of 1987 (NWPAA)? restricted sitecharac-
terization activities to Yucca Mountain,
Nevada, and discontinued the site characteri-
zation activities at all other sites. The NWPAA
also restricted the required scope of the DOE’s
EIS by eliminating the requirement to consid-
er alternative sites to Yucca Mountain, Nevada
and established that the NRC would not need
to consider alternative sites to Yucca Moun-
tain.2e

The NRC relied on a review of the
legislative history to the NWPA and the
provisions of Section 119 of the NWPA, which
establishes the framework for the judicial
review of agency actions and deadlines for
requesting the judicial review.?” The DOE was
required to include NRC comments at certain
times in the process of recommending a site.
This included NRC comments on the extent to
which the DOE’s site characterization analysis
and waste form proposal seem to be sufficient
for including in a license application and
preliminary NRC comments on the DOE’s
EIS.2 The NRC inferred from the detailed
judicial and legislative review provisions that
the intent of Congress was for the NRC to not
reopen issues that have already been re-

viewed.?’



The responsibilities of a cooperating
agency are addressed in 40 CFR 1501.6, “Co-
operating agencies.” Cooperating agencies are
required to:

1. participate in the NEPA process
at the earliest possible time,
2. participate in the scoping

process, and
3. be responsible for developing
information and analyses upon
request of the lead agency.
The NRC took has taken the position of
being a “commenting agency” on the DOE’s
EIS. The foundation of this approach is to be
consistent with the requirements of 40 CFR
Section 1503.2, “duty to comment,” which
identifies the responsibility of Federal agen-
cies with “jurisdiction by law or special exper-
tise” to comment on EISs within their jurisdic-
tion. The NRC procedures for compliance with
NEPA at 10 CFR Part 51 address, with limited
exceptions, those activities where the NRC has
the lead responsibility. Consequently, the NRC
procedures at 10 CFR Part 51 do not address
its responsibilities (e.g., being a cooperating
agency) with respect to EIS developed by other
Federal agencies. However, the NRC has a
policy of commenting on draft EISs prepared
by other Federal Agencies; this is specifically
addressed in the NRC regulations implement-
ing NEPA.®

The NWPA requires the NRC to adopt
the DOE’s EIS, to the extent that it is practica-
ble.The NRC conducted a rule-making to
amend 10 CFR Part 51 to establish the stan-
dard that the NRC would use to adopt DOE’s
EIS for Yucca Mountain. The standard adopted
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by the NRC*! was that the NRC would find it
practicable to adopt the EIS for a Yucca Moun-
tain repository, unless:

1. the action [to be taken] by the
Commission differs from that
proposed by the DOE in its
license application (10 CFR
51.109(c)(1)), provided that the
difference may significantly
affect the quality of the human
environment, or
there is significant and sub-
stantial new information or
considerations that would
render the EIS inadequate (10
CFR 51.109(c)(2)).

At the time that the NRC was develop-
ing the requirements for adopting the DOE’s
EIS for Yucca Mountain, the NRC also had to
consider the potential that a different site
could be selected. Such a site might arise
through the negotiated site provisions of the
NWPA.32 Section 407(c) of the NWPA requires
the NRC to adopt the EIS prepared by the DOE
for a site characterized under Title IV of the
NWPA, “Nuclear Waste Negotiator,” to the
extent practicable. However, the NWPA also
specifies that the adoption by the NRC shall be
in accordance with 40 CFR 1506.3.3* The NRC
would need to follow its customary practices
for adopting an EIS, which would include
being consistent with the CEQ requirements
at 40 CFR 1506.3, “adoption.” However, by
remaining a “commenting agency” and not
participating as a cooperating agency, the NRC
would not be able to take advantage of 40 CFR
1506.3(c), which allows a cooperating agency



to adopt an EIS without recirculating it, if
after an independent review of the EIS, the
cooperating agency concludes that its com-
ments and suggestions have been satisfied.>

The DOE suggested that the NRC’s role
was to be a cooperating agency, which has
been appropriate for other instances where
one agency had a regulatory oversight role
over another. When addressing the DOE
comment made during the NRC rule-making
to update its regulations for complying with
NEPA to reflect that amendments to the
Nuclear Waste Policy Act, the NRC acknowl-
edged that it may be appropriate for the
regulatory agency to be a cooperating agency
in the development of an EIS being developed
by the agency responsible for the project.
However, the NRC interpreted the NWPA as
limiting its responsibilities, including limiting
the NRC’s balancing of environmental consid-
erations during its licensing activities.*

The many years of site characteriza-
tion encompassed the time during which the
DOE was developing the EIS. During the site
characterization phase of the project, the NRC
and the DOE had a significant amount of
interaction. The comments and feedback that
the NRC provided during this phase of the
project addressed aspects of the DOE work in
areas where the NRC has special expertise.
This allowed the NRC to provide a construc-
tive role as a commenting agency as envi-
sioned in the response to the DOE suggestion
that the NRC act as a cooperating agency.* By
participating as a “commenting agency,” the
NRC did establish some distance between

itself and the DOE on a highly contentious
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project. Maintaining this independence has
added value, because the NRC was created
when the promotional and regulatory roles of
the Atomic Energy Commission were separat-
ed. Although the NRC did not participate in
the development of the EIS and had a focus on
issues pertaining to radiological health and
safety, the NRC’s role as a “commenting
agency” still included significant involvement
on issues that the DOE had to consider in the
EIS.

The conditions for adoption of an EIS
under Title I of the NWPA, “Disposal and
Storage of High-Level Radioactive Waste,
Spent Nuclear Fuel, and Low-Level Radioac-
tive Waste” are the conditions that would
require a supplemental EIS (40 CFR 1502.9(c)),
which require agencies to supplement the EIS,
if"

1. there are substantial changes in
the proposed action that are
relevant to the environmental
concerns, or

2. there are significant new

circumstances or information
relevant to the environmental
concerns and bearing on the
proposed action or its impact.
The first condition could occur if the NRC
were to impose licensing conditions on the
DOE, provided that they also meet the signifi-
cance portion of the criterion. The license
conditions would need to be substantially
different from what the DOE had considered
in its EIS. In addition, the license conditions
would have to have the potential to signifi-

cantly affect the quality of the human envi-



ronment. The second situation matches the
condition where the DOE would be expected
to develop a supplemental EIS pursuant to 40
CFR 1502.9(c)(ii); although the NRC’s expec-
tation was that the DOE would supplement its
EIS, it was envisioned that there could be
circumstances where the NRC would need to

prepare its own supplement.

THE COUNCIL ON
ENVIRONMENTAL
QUALITY COMMENTED
THAT “TO THE EXTENT
PRACTICABLE” WOULD
MEAN THAT THE NRC
WOULD ADOPT SOME, OR
ALL, oF THE DOE’s EIS
TO AVOID UNNECESSARY
DUPLICATION, THIS
ADOPTION WOULD BE
MADE AFTER THE NRC
CONDUCTED ITS OWN
EVALUATION OF THE
DOE’s EIS.

Comments from both the State of
Nevada and the Council on Environmental
Quality addressed the NRC’s interpretation of
its responsibility when adopting the DOE’s
EIS. The State of Nevada commented that
where a major federal action involves two or
more federal agencies, each agency must
evaluate the environmental consequences of

the entire project and make its own, indepen-
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dent determination. The State of Nevada’s
view was that the NRC’s responsibilities under
NEPA for a repository at Yucca Mountain were
not changed by the NWPA and that the NRC
would need to treat the DOE EIS the same as
the NRC treats other EISs in fulfilling its
responsibilities.’” The Council on Environ-
mental Quality commented that “to the extent
practicable” would mean that the NRC would
adopt some, or all, of the DOE’s EIS to avoid
unnecessary duplication; this adoption would
be made after the NRC conducted its own
evaluation of the DOE’s EIS.3®

The NRC relied on its review of the
legislative history of the NWPA, which the
NRC discussed in detail in its Statements of
Consideration (or preamble) to the proposed
rule.’® The NRC’s interpretation of the NWPA
is that it did modify the NRC’s responsibility
under NEPA. As the legislation was being
considered in the House of Representatives,
there were changes made to the language in
the resolution that the NRC interpreted as
modifying its responsibilities under NEPA;
these changes included the need to consider
alternate sites and the timing of the environ-
mental assessment.*

The NWPA includes provisions that
limit the NRC’s role at the time that the EIS is
being developed. Section 114 of the NWPA*
requires the DOE to submit a site recommen-
dation to the President of the United States.
The site recommendation is to include the
final EIS for the Yucca Mountain site, includ-
ing comments on the EIS from the NRC. Also,
the site recommendation is to be accompanied

by preliminary comments of the NRC on the



extent to which the at-depth site characteriza-
tion analysis and the waste form proposal for
the site appear to be sufficient for including in
a license application. The license application
would then follow Presidential action on the
recommendation. Consequently, it was envi-
sioned that the EIS wouldfirst be submitted in
support of an agency decision that would not
involve an NRC decision; it would initially be
provided to the President and not to the NRC
for action. The DOE’s EIS was seen as being
subject to Congressional and judicial review
before the EIS would be submitted to the NRC
as part of an application for a license or
construction authorization. This provided
separation between the completion of the
DOE’s EIS and the NRC’s licensing process and
had the potential for defects in the EIS to be
known, before the NRC evaluated the DOE’s
EIS for adoption.

The NRC had experience with a paral-
lel case, which involved NRC regulations
developed pursuant to the Uranium Mill
Tailings Radiation Control act of 1978 (P.L.
95-604, 92 Stat. 3021).%2 The NRC’s interpreta-
tion of its responsibilities to consider eco-
nomic costs and other factors included wheth-
er it could rely on information developed by
the EPA during the development of the EPA’s
general environmental standards at 10 CFR
Part 192, “Health and Environmental Protec-
tion Standards for Uranium and Thorium Mill
Tailings.” The NRC concluded that the time
permitted by the statute to develop its regula-
tions did not provide enough time to conduct
an independent study of the costs and benefits

and that relying on the EPA analysis, was
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appropriate in fulfilling its responsibilities.
The Court — in Quivira Mining Company v.
NRC,* —found that the legislative history and
the statute were not clear and did not reject
the NRC’s interpretation.*

The NWPA establishes timelines for
certain actions, including a nominal three-
year deadline for a licensing decision. The
DOE’s EIS for Yucca Mountain was expected to
be similar in scope as that required for the
NRC licensing decision. These factors had
similarity to the development of regulations
for uranium mill tailings. The NRC believed
that there was ambiguity in the statutory
language and the legislative history of NWPA
addressing the adoption criteria that the NRC
could use for the Yucca Mountain EIS.* This
ambiguity provided flexibility in how the NRC
could interpret the effect of the NWPA on the
NRC’s responsibilities under NEPA when
adopting the DOE’s EIS, where a reasonable
interpretation is likely to receive deference

when subjected to judicial review.

The NEPA Responsibilities of the EPA
in the Disposal of Transuranic Waste
(WIPP)

The regulation of the WIPP, illustrates
some differences in the roles of the NRC and
the EPA under NEPA. The WIPP is a geologic
repository for the disposal of transuranic
wastes. The DOE has the responsibility for the
development and operation of the WIPP. The
EPA has the responsibility for developing the
environmental standards and the implement-
ing regulations.

The EPA was given the responsibility



to develop generally applicable environmental
standards for the disposal of radioactive
material by the Energy Reorganization Act of
1970.% The EPA established generally applica-
ble environmental standards at 10 CFR Part
191, “Environmental Standards for the Man-
agement and Disposal of Spent Nuclear Fuel;
High-Level and Transuranic Radioactive
Wastes.”*” When the EPA began developing its
generally applicable environmental standards
at 10 CFR Part 191, the EPA began to prepare
an EIS. This was consistent with the EPA’s
policy for voluntarily preparing an EIS* that
was in effect at the time. When the EPA
published its final rule promulgating the
requirements at 10 CFR Part 191, the EPA was
exempted, by Section 121(c) of the NWPA,
from preparing an EIS when developing the
generally applicable environmental standards.
The EPA was also exempted from having to
conduct any environmental review required by
paragraphs (E) and (F) of Section 102(2) of
NEPA.49 The EPA did, however, make infor-
mation that would have been contained in an
EIS available in Background Information
Documents prepared for the final rule.>® After
the EPA completed it environmental standards
for the disposal of HLW and transuranic waste
at 10 CFR Part 191, the EPA regulations were
remanded to the EPA for reconsideration.
After the court remand, the EPA
standards — with the exception of those
requirements that were the subject of the
court remand — were reinstated by Section 8
of the Waste Isolation Pilot Plant Land With-
drawal Act. The reinstated standards applied
to the WIPP, but not for any site required to be
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characterized under Section 113(a) of the
Nuclear Waste Policy Act (e.g., Yucca Moun-
tain, Nevada).>

Section 8 of the Waste Isolation Pilot
Plant Land Withdrawal Act requires the EPA to
certify, through rule-making, whether the
WIPP complies with the final disposal regula-
tions.> The EPA promulgated the require-
ments for making its certification decision at
10 CFR Part 194, “Criteria for the Certification
and Recertification of the Waste Isolation
Pilot Plant’s Compliance with the 10 CFR 40
CFR Part 191 disposal regulations.”** The EPA
made its first certification decision in 1996
and recertification decisions in 2006°¢ and
2010.5 The EPA does not have the same
procedural requirements for preparing, or
adopting, an EIS that other agencies have.
Consequently, the EPA did not need to devel-
op an EIS or adopt the DOE’s EIS when making
these decisions. This made the EPA process for
making its decision simpler than it would be
for other Federal agencies that would be
obligated to prepare, or adopt, an EIS for
their decision.

The EPA is required to comply with the
procedural requirements for NEPA only for a
limited set of activities. For example, Section
511(c)(1) of the Federal Water Pollution
Control Act (or Clean Water Act) establishes
that no action of the EPA taken pursuant to
the Clean Water Act is be considered a major
Federal action significantly affecting the
quality of the human environment within the
meaning of NEPA with an exception for
Federal financial assistance for the construc-

tion of publicly owned waste treatment



plants.>® The EPA initially interpreted the
provisions of the Clean Water Act as limiting
the EPA’s voluntary preparation of EISs to only
those outside of the exemption in Section
511(c)(1).** However, when the EPA updated
its policy statement, it acknowledged that the
voluntary preparation of an EIS for activities
exempted under Section 511(c)(1) of the Clean
Water Act or under a similar exemption for
Clean Air Act activities were not precluded.®
EPA response actions relating to Comprehen-
sive Environmental Response, Compensation,
and Liability Act are also exempted from the
procedural compliance with NEPA.°! EPA’s
responsibility for compliance with the proce-
dural requirements of NEPA has also been
influenced by court decisions; the reasoning
has been that the EPA’s procedures or envi-
ronmental reviews under its enabling legisla-
tion are functionally equivalent to the NEPA
process.®? Another difference is that under
Section 309 of the Clean Air Act, the EPA is
obligated to review newly authorized Federal
projects for construction and major Federal
actions which require the preparation of an
EIS pursuant to NEPA and to make the com-
ments from its

review public.

There are significant differences in
how the NRC and the EPA have had to con-
front their compliance with NEPA when
performing their regulatory oversight of the
geologic disposal of radioactive material.
These differences arise from the effects of
other laws and court decisions. The EPA’s
process for certifying the compliance of the
WIPP with the disposal regulations is through
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rule-making, rather than through the hearings
that the NRC would use for a Yucca Mountain
repository. In addition, the EPA is not required
to either to develop an EIS for its certification
decision or its recertifications for the WIPP;
consequently, the EPA does not have to adopt
an EIS developed by the DOE. In contrast the
NRC had to incorporate its NEPA responsibili-
ties, which requires consideration of whether,
and to what extent, the NRC is able to adopt
an EIS developed by the DOE for its licensing
decisions and to integrate this decision into

the NRC’s licensing process.
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Decision Making in the Environmental
Impact Assessment Process

Making a decision is like standing at the
proverbial fork in the road. One cannot
stand still, one cannot take both forks, and
one cannot be sure in advance which fork
will prove to be the right path.

Frans H. van Eemeren et al.

Introduction

This essay analyzes the decision-mak-
ing processes used by government agencies to
approve or reject projects that have significant
impacts on the environment. One may believe
that an agency will use a well-defined proce-
dural process for making decisions, but in
reality, various internal and external factors
have greater influences over the decision
maker. This essay examines some of the
real-life inputs into the decision-making
process and analyzes the results of three
agency decisions that affected the environ-
ment.

To begin with, I will describe some of
the basic requirements for decision making as
provided in the implementing regulations for
the National Environmental Policy Act
(NEPA). I will also discuss several academic
observations about decision making with an
emphasis on environmental assessments. I
present three case studies involving different
projects that were analyzed by government
agencies using the Environmental Impact
Statement (EIS) process. For each example, I
provide an overview of the project and the
significant issues as documented in the re-

spective EISs. I also describe the agencies’
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final decisions and the reasons given for each
decision. I plan to demonstrate that govern-
ment agencies tend to elevate social, cultural,
and political concerns over the natural envi-
ronment. In addition, I plan to demonstrate
that unique factors influenced the decision
maker in each situation.

In the next section, I describe some of
the regulatory requirements for environmen-

tal decision-making.

Regulatory Requirements

In response to the 1960s environmen-
tal movement and several high-profile pollu-
tion incidents, the U.S. Congress passed NEPA
in 1969. President Nixon signed NEPA into law
on January 1, 1970. The Act created new
requirements for assessing government-spon-
sored activities that have significant impacts
on the environment. According to Diori
Kreske!, the U.S. Congress intended for NEPA
to create a balance—a productive harmony—
between environmental resources and people.

The Act has two main goals. First,
agencies have to consider the environmental
impacts of a proposed action before making a
decision. Second, an agency has to inform the
public that it considered these environmental
impacts during its decision-making process. It
is important to point out that NEPA does not
require agencies to elevate environmental
concerns over other appropriate political,
economic, and social considerations. Rather,
NEPA only requires agencies to take a hard
look at the environmental consequences of a
proposed action before implementing the

action. Although Congress designed NEPA to



achieve environmentally positive results
through a compulsory procedural mechanism,
NEPA simply prohibits uninformed, not
unwise, agency decisions?.

On the other hand, scholars note that
full disclosure of the environmental impacts
can have a powerful influence on both the
agency and the public®. The information
gained through the EIS process may have the
power to impact agency policy, the final
decision, and/or society itself. If the public
does not like the agency’s final decision, it has
the option of challenging the agency in court
or electing influential politicians who support
the public’s position*.

The NEPA process is supposed to
improve the quality of decisions that have an
effect on the environment. In particular,
regulation 40 CFR 1500.1(c) states that NEPA’s
purpose is not to generate paperwork—even
excellent paperwork—but to foster excellent
action. Attorneys Michelle Nowlin and Thom-
as Henry® note that “NEPA is founded on the
premise that, by educating Federal decision
makers about the environmental consequenc-
es of their actions, these officials would select
more environmentally-positive courses of
action”®. In otherwords, by knowing the
consequences of a proposed action, the deci-
sion maker is expected to choose the most
environmentally friendly option.

Another impact of NEPA is the infu-
sion of public comments into the deci-
sion-making process. The passage of NEPA
gave everybody a voice in decisions regarding
use of public funds and public lands’. The

infusion of public input into the deci-
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sion-making process is supposed to result in
better agency decisions®. The Council on
Environmental Quality agrees, noting that the
best decisions are those that meet the needs
of the community while minimizing adverse

impacts on the environment®.

THE NEPA PROCESS IS
SUPPOSED TO IMPROVE
THE QUALITY OF
DECISIONS THAT

HAVE AN EFFECT

ON THE ENVIRONMENT.

In response to the passage of NEPA,
government agencies developed procedures
for assessing the effects of federal actions on
the environment. These procedural require-
ments include instructions for conducting
environmental impact assessments and
preparing EISs. The EIS process is supposed to
weigh the benefits versus the costs of the
project. In accordance with regulation 40 CFR
1502.1, federal officials are supposed to use
the information gained during the EIS devel-
opment process, in conjunction with other
relevant material, to plan actions and to make
decisions. Through the EIS process, agencies
have to publicly acknowledge the environ-
mental consequences of their actions prior to
actually taking the proposed action. Later in
this essay, I describe three sets of EISs that
were developed for projects that had signifi-
cant impacts on the environment.

Both government agencies and the

public have one potential shared misunder-



standing about the EIS process—whether
agencies make decisions beforehand, and then
develop EISs to justify these decisions. Regu-
lations specifically prohibit government
agencies from doing this'’. However, members
of the public recognize that the draft EIS,
issued for public commenting, will present a
proposed recommendation for the decision
maker’s consideration, a rhetorical maneuver
suggesting that the agency may have struc-
tured the EIS to support the proposed action
under consideration. Ben Noller!! notes that
“there is significant public skepticism as to
whether federal agencies truly remain objec-
tive and candid during the NEPA process,
especially when the agency is itself a propo-
nent of the particular project rather than a
permit-issuing arbiter”!2. In other words,
agencies that propose their own projects may
be less objective in the NEPA process than
third-party agencies.

Finally, in accordance with regulation
40 CFR 1505.2, each agency is required to
prepare a concise public Record of Decision.
The Record of Decision is supposed to state
what the decision was, identify alternatives
considered, and discuss relevant factors
(economics, technical considerations, and
agency mission) used by the agency when
making its decision.

In the next section, I present several
academic studies about decision making, with

an emphasis on environmental assessments.

Literature Review
Academics have studied the deci-

sion-making process, and the results of these
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studies indicate that the decision maker must
take into consideration many internal and
external factors during the decision-making
process. For example, Carolyn Rude!® studied
technical and business decision-making. Rude
suggests that decision makers must consider
three criteria (technical, managerial, and
social) when making a decision. Technical
criteria include legal restrictions, standards,
codes, and past precedents. Social criteria
include the environmental impacts, cultural
issues, ethical issues, and human values.
Managerial criteria include costs, equipment,
personnel, training, and demand. Ideally, the
agency decision maker will consider all three
criteria prior to making a decision that affects
the environment.

Academics also suggest that
environmental decision-making is a complex
process. For instance, Thomas Dietz and Paul
Stern'* comment that “environmental deci-
sions present very complex choices among
interests and values, so much that the choices
are political, social, cultural, and economic, at
least as much as they are scientific and techni-
cal”®®. Likewise, Robert Bartlett!® studied the
rationality and logic of NEPA. Bartlett sug-
gests that NEPA decisions are based in poli-
tics, in part, because NEPA does not mandate
particular results. Bartlett reinforces this idea
by suggesting that NEPA “decisions are ex-
pected to be made in political ways, by politi-
cal persons, in political settings”!’. Similarly,
Richard Shepard'® comments that the selec-
tion of the proposed action “almost always is
based on social values, economic priorities,

and political considerations”'. In other words,



agency decision makers tend to elevate social
and political concerns over the environmental
costs of a project.

The ultimate goal of the environmen-
tal assessment process is a decision that is
informed and defensible. However, this goal is
difficult for several reasons due to the multi-
ple objectives and pressures of the various
stakeholders, the many conflicting constraints
between the various environmental options,
and the accumulation of large amounts of
project-specific information that the public
and decision maker have to consider. As a
result, environmental assessment decisions
fall into the “broad category of multi-objec-

tive, multi-criteria decisions”%.

BARTLETT REINFORCES
THIS IDEA BY SUGGESTING
THAT NEPA “DECISIONS
ARE EXPECTED TO BE
MADE IN POLITICAL WAYS,
BY POLITICAL PERSONS, IN
POLITICAL SETTINGS.”

One may wonder if agency decision-
makers actually use the information presented
in an EIS. Various scholars have researched
certain projects or specific agencies, and these
scholars believe that the conclusions of the
environmental impact assessment have little
influence on the decision maker. Instead, the
decision maker is influenced by the decision
making process.

To begin with, Anne Hansen, Lone
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Kornov, Matthew Cashmore, and Tim Richard-
son?! suggest that decision-making is influ-
enced by structures and actors. In particular,
environmental impact assessment decision
making “is not necessarily determined in the
final approval at the end of the process, but is
shaped by input from actors more or less
continuously during the [assessment] pro-
cess”?2, In a case study, Hansen et al. conclud-
ed that the actors in a working group influ-
enced the decision maker, and the findings
presented in the environmental impact as-
sessment report had little influence on the
final decision.

Similarly, Ytsen Deelstra, Sibout
Nooteboom, Ralph Kohlmann, Job van den
Berg, and Sally Innanen?® suggest that “the
world of decision-making is determined not
only by formal procedures and governmental
bodies, but also consists largely of informal
processes wherein various actors negotiate
with each other”?%. The authors suggest that
planned and structured environmental research
seems of little importance to policy decision
makers. Instead, the authors believe that
“decision-making can be perceived as a game
played by negotiating actors operating in
informal and semi-formal forums”?. The goal
of the game is to influence the decision maker.
For this reason, the authors suggest that the
environmental impact assessment report
should concentrate on the issues that are
important to the involved actors; otherwise,
the report may not be used for decision making.

In addition, Luuc van Breda and Gerard
Dijkema? note that environmental

“decision-making is unstructured, uncontrol-



lable, and unpredictable. Furthermore, the
actual contents of the [environmental impact
assessment] contributed little to deci-
sion-making”?’. Instead, the authors believe
that the process of decision-making influenced
the final decision more than the content of the
environmental impact assessment report.

Finally, Marc Stern and Andrew Pred-
more? studied the results of NEPA decisions
within the U.S. Forest Service. They noted that
NEPA and decision-making were not always
coupled, but were commonly separated. The
authors suggest that decision makers “tended
to emphasize the importance of efficiency in
NEPA processes while deemphasizing the
importance of minimizing the negative social
and environmental consequences of their
actions”?. One reason for this mindset is
agency accountability. The authors suggest
that agency decision makers are accountable
to produce measurable outcomes dictated by
fiscal year targets. As a result, decision makers
desire to get proposed actions implemented as
“cleanly and efficiently as possible”°. For
example, the initial preferred alternative
presented in an environmental assessment
was selected about half of the time for com-
plex projects and about three-fourths of the
time for simple projects. That is, the agency
demonstrated efficiency by consistently
selecting the original proposed alternative.

In the following section, I present
three examples of environmental deci-
sion-making, and I explain the major influenc-
es on the decision maker. Later in this essay, I
will explain whether these three examples are

in compliance with NEPA requirements and
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whether they are representative of the aca-

demics’ conclusions.

Figure la: Spc. Frank J. Magni, 17th PAD ,
Makua Military Reservation, Island of Oahu

Three Examples of Environmental
Decision-Making

U.S. Department of the Army, Makua Military
Reservation

The first example involves the U.S.
Army’s decision to conduct live-fire training
at the Makua Military Reservation. The Makua
Valley is located on the western side of the
Hawaiian island of Oahu. Perched between the
Pacific Ocean and the volcanic bluffs of the
Waianae Mountains, the valley is home to
endangered plant and animal species as well
as numerous archaeological ruins. The name
Makua means “parent” in the Hawaiian lan-
guage, and some claim that the Makua Valley
is the mythic birthplace of the Hawaiian
people’!. The Makua Valley is also home to the
U.S. Army’s Makua Military Reservation
(Figure 1b).

The Makua Military Reservation has a
long and storied history that dates back to the
1920s, when the military first installed gun

emplacements in the valley. After the attack



Figure 1b: Makua Military Reservation, Island of Oahu

on Pearl Harbor, the Army confiscated around
6,600 acres and evicted ranchers from the
valley in order to train troops for World War II.
The Army still controls around 4,200 acres of
the valley. For many years, the Army and other
military services bombed, strafed, and shot
bullets within the Makua Valley “with relative
impunity”®. In 1998, live-fire training caused
wildfires in the valley, catching the attention

of the local residents as well as the U.S. Fish

THE PLAINTIFFS
DEMANDED THAT THE
ARMY COMPLY WITH THE
REQUIREMENTS OF NEPA
AND CONDUCT A
THOROUGH REVIEW OF
THE ENVIRONMENTAL
IMPACTS OF TRAINING ON
THE MIAKUA VALLEY.
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and Wildlife Service. Because of these wild-
fires, the Army suspended training activities
at the Makua Military Reservation.

A group of residents and the advocacy
group Earthjustice Legal Defense Fund filed a
lawsuit against the Army in response to the
wildfires. The plaintiffs demanded that the
Army comply with the requirements of NEPA
and conduct a thorough review of the environ-
mental impacts of training on the Makua
Valley. Local activists also believed that the
Army did not fully understand and respect the
sacredness of the Makua Valley3®.

The Army subsequently completed a
limited environmental impact assessment in
2000 and then announced that it would
resume partial training activities. The Army’s
analysis concluded that it could conduct
live-fire training without damaging historic
sites and the environment. The residents and
activists were not impressed with the assess-

ment and took the Army to court again in



Figure 2: Meteorological monitoring at Makua Military Reservation

2001 to block the Army from using the prop-
erty pending completion of an EIS. The
activists believed that implementation of the
EIS process would ensure that the Army
conducted a thorough review of the environ-
mental impacts of military training.

The Army initially balked at the idea
because of the time and money that would be
necessary to complete the EIS process, and
the Army tried to have the lawsuit dismissed.
The local activists prevailed in court, and the
Army had to refrain from using the Makua
Valley for live-fire operations pending com-
pletion of the EIS process.

The Army subsequently issued the
draft EIS> in August 2005 and the final
EIS*) in July 2009. The proposed action, and
the various alternatives to the proposed
action, involved different levels of training.
In other words, the Army intended to con-
duct training at the Makua Military Reser-
vation, and the decision maker was expect-
ed to choose the level of training that would
be conducted. The final EIS, with all attach-
ments, consisted of about 6,000 pages of

929

text.

The primary inputs into the deci-
sion-making process included training
range capacity, range design (size, location),
quality of life of the soldier, and time and
cost considerations. The Army’s goal was to
provide the training needed to keep soldiers
ready for battle. The Army developed selec-
tion criteria that only the Makua Military
Reservation would meet; therefore, the EIS
process purposely limited the options of the
decision maker. In fact, the Army authors
included a no-action alternative that would
have allowed low levels of training to
continue in the Makua Valley.

During its environmental impact
assessment (Figure 2), the Army identified
over 100 different cultural sites on the
4,200-acre property including temples,
alters, burial sites, and petroglyphs. The
Army also determined that the valley was
home to about 50 occurring or potentially
occurring endangered plant an animal
species. Army officials were forced to ac-

knowledge, through the EIS process, that



Figure 3: Mt. Taylor, New Mexico (www.fs.usda.gov/cibola)

live-fire training would cause some envi-
ronmental and cultural damage to the
Makua Valley.

The Army issued its Record of Deci-
sion®® in July 2009. The decision maker
clearly stated that training was required to
comply with the Army’s mission and proce-
dural requirements. The Record of Decision
also states that training would have signifi-

cant natural environment and social effects.

The Army chose to implement a hybrid
alternative in lieu of the preferred alterna-
tive; that is, live fire training would still be
conducted but with restrictions to minimize
environmental harm.

Another lawsuit ensued, and the
activists won a partial court victory in No-
vember 2009. The activists successfully
argued that the Army had incompletely
documented the cultural and marine assess-
ments in the EIS. The Army unsuccessfully
counter-argued that the long-term suspen-

sion of training was causing a slow degrad

tion in troop readiness. Currently, under
court order, the Army is studying the
impacts of military training on marine
resources at the Makua Beach.

In summary, the Makua Military
Reservation EIS was an environmental
assessment of the impacts of live-fire train-
ing within a sacred valley on the Island of
Oahu. The Army had to decide how much
training would be conducted in the valley,
despite the potential damage to wildlife,
habitats, and cultural resources. During the
EIS process, the Army emphasized its statu-
tory mission and concluded that it must
conduct military training in the Makua
Valley to fulfill its mission. Although the
mission of an agency is one of several rele-
vant factors in the decision- making process,
the Army focused its rhetorical efforts on
this factor. These rhetorical efforts were not
entirely successful with the local population
who did not support the Army’s mission.

The Army was the primary beneficiary
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of its decision. Others who supported the
decision included those who stood to finan-
cially benefit from training activities, includ-
ing local businesses. Those who championed
the natural environment and local culture,
including activists and some Hawaiians, did
not agree with the Army’s decision. The Army
did not voluntarily implement the EIS pro-
cess. Instead, the Army implemented the EIS
process in response to lawsuits initiated by
the opposition.

U.S. Forest Service, Rinconada Communica-
tion Site

The second example involves the
construction of a communication tower on
Mt.Taylor, New Mexico. Mt. Taylor was
named after former President Zachary Taylor.

The mountain is a dormant volcano located

notably the Navajo Nation. To the Navajo, Mt.
Taylor is known as Tsoodzit, one of four sacred
mountains. The four sacred mountains are the
geographic boundary points for the Navajos’
ancestral homeland. According to American
Indian scholar Sharon Milholland®’, the sacred
mountains “are imbued with...deep personal
spiritual meaning transcending the physical
and the metaphysical3. Similarly, Tony Joe, a
member of the Navajo Nation Historic
Preservation Department, comments that:

Mt. Taylor plays a vital role in all

major Navajo ceremonies, sand-

paintings, and prayers....And it is

the responsibility of the Navajo

people to give offerings, prayers, and

ceremonies to the mountain. The

mountain in returns [sic] provides

oy

northeast of Grants, New Mexico. At 11,305
feet, it’s the tallest mountain in the San Mateo
mountain range.

The area around Mt. Taylor is home to

a number of Native American tribes, most

Figure 4: Mt. Taylor in the fall (www. s.usa.gov/o a)

the people with protection, and
direction so we can continue to
thrive as a Nation.*
Mt. Taylor (Figure 3) is situated within
the Cibola National Forest. In August 2006, KD
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Radio, Inc. applied for a communication use
lease with the U.S. Forest Service to construct
a new high-power FM broadcast facility on Mt.
Taylor (Figure 4). KD Radio wanted to install
the tower and associated support equipment
on the mountain to widen its listening range.
The location of the proposed tower was the
Rinconada Communication Site. The Span-
ish-based word rinconada means “dead end”
or “secluded place,” suggesting that the site
would be situated at a secluded location on
Mt. Taylor. As lead agency, the Cibola National
Forest had the responsibility to conduct an
environmental impact assessment of the
construction and operation of the communi-

cation tower.

M. TAYLOR PLAYS A
VITAL ROLE IN ALL
MAJOR NAVAjO
CEREMONIES,
SAND-PAINTINGS, AND
PRAYERS.

The benefits of the tower were signifi-
cant. Besides providing the public with oldies
music and local news, the station could pro-
vide emergency response broadcasts, especial-
ly during hazardous weather conditions.
Support-ers of the project included the Gover-
nor’s office,local school district, and local law
enforcement agencies. However, the local
tribes objected to the radio tower because it
would be constructed on Tsoodzit, one of four
sacred mountains.

The battle lines were drawn—technol-

ogy and progress (and oldies music) on one
side and the traditions of the local tribes on
the other. The Cibola National Forest was the
government agency responsible for being the
arbitrator in this battle. The Forest Supervi-
sor had final say in the matter, unless some-
one filed an appeal.

The Cibola National Forest conducted
a formal review of the environmental and
social impacts of the tower. The draft EIS*
was issued for public comment in May 2009.
The Forest Service concluded that the tower
would have significant impacts on cultural
resources; however, there were no natural
environmentalimpacts. Following its review
of public comments, the agency issued the
final EIS*! in January 2011. The agency pub-
lished its Recordof Decision*? in April 2011.
The Forest Supervisor ruled in favor of
tradition by rejecting KD Radio’s application.

Interestingly, the Forest Service re-
versed its preferred alternatives between EIS
revisions.In the draft EIS, the Forest Service
supported the tower, but in the final EIS, the
agency supported the no-action alternative.
The agency changed its mind based on exter-
nal pressure from the Navajo and internal
agency pressure to preserve Mt. Taylor as a
traditional cultural property.

KD Radio filed an appeal in June 2011.
The decision was upheld a month later by the

Forest Service**. The agency ruled that the EIS

process was conducted in accordance with
Forest Service procedures; therefore, it was a
valid and defensible decision. However, based

on the wording of the final decision, the door
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was left open for KD Radio, or some other
company, to reapply—if the applicant could

successfully reach out and obtain the support

decision, while the applicant and those who
would have gained from improved radio

service did not benefit.

Figure 5: Absaloka Mine (U.S. Department of Interior, draft EIS, 2008a)

of the local tribes.

In summary, the agency’s analysis
concluded that the construction and opera-
tion of the tower would have resulted in little
to no impact on the natural environment.
Instead, the agency concentrated its rhetori-
cal efforts on the cultural impacts of the
tower. The Forest Service eventually denied
the application due to these cultural impacts.
In my opinion, the agency downplayed the
beneficial social and economic impacts of
expanded radio service during the EIS pro-
cess. The Forest Service also appears to have
rejected the application primarily to appease
the Navajos. The Navajo benefitted from the

What is remarkable about this decision is that
it deviates from the norm. Nancy Coppola*
suggests that, “for mainstream

America, the dominant ideology is prog-
ress-oriented, economic, and technologically
situated”®. The final EIS for the Rinconada
Communication Site, and the agency decision,
took the opposite approach. That is, the
agency chose tradition over technological

advancement.

Bureau of Indian Affairs, Absaloka Mine
Expansion

The third example involves the Bu-

reau of Indian Affairs’ (BIA) review and

approval of the expansion of the Absaloka
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Figure 6: Typical landscape in South Extension area of Crow Indian Reservation
(U.S. Department of the Interior, Record of Decision, 2008c)

coal mine by Westmoreland Resources, Inc.
(WRI). Westmoreland Resources obtained its
first lease from the Crow Tribe in 1972. This
lease included the rights to coal reserves
situated in the 1.1-million acre Crow Ceded
Area located north of the Crow Indian Reser-
vation in Big Horn County, Montana.

The Absaloka Mine opened in 1974.
Through 2006, about 147 million tons of coal
had been produced at the mine“. In February
2004, WRI entered into a new lease agreement
with the Crow Tribe, under the provisions of
the Indian Mineral Leasing Act, for two unde-
veloped and interconnected coal reserves
encompassing 3,660 acres. The two leases
were called the Tract III lease and the South
Extension lease. The Tract III lease is located
between the existing mine in the Crow Ceded
Area and the Crow Indian Reservation, and
the South Extension lease is located wholly
within the reservation. Western Resources
exercised its lease options for these two
properties in June 2006 because it was running
out of coal in the Crow Ceded Area (Figure 5).

Before WRI could begin strip-mining
operations within the two new properties, it
needed to obtain a number of government

approvals and permits. One hurdle was an
environmental impact assessment of the
proposed activity. In November 2006, the BIA
published a Notice of Intent in the Federal
Register*” notifying the public that the agency
planned to prepare an EIS for the two proposed
extensions of the Absaloka Mine. In the Feder-
al Register Notice, the BIA notified the public
that the proposed action was to approve the
mineral leases and associated surface use
agreements. That is, the BIA planned to give
WRI the necessary approvals to conduct
strip-mining operations on the two properties.

With the help of a contractor, the BIA
issued the draft EIS in March 2008%. Similar to
the wording of the 2006 Notice of Intent, the
agency’s proposed action was to approve the
two extensions of the permit area to allow
WRI to strip-mine coal on the two properties.
The draft EIS concluded that strip-mining
operations would have positive effects on the
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Crow’s socioeconomics but negative effects
on air quality, groundwater quality, surface
water quality, and wildlife habitats (Figure 6).

The BIA simultaneously issued the
final EIS* and Record of Decision®® in October
2008. The final EIS recommended approval of
the proposed action, and the Record of Deci-
sion formally approved the proposed action.
The decision was finalized in November 2008,
after the expiration of the regulatory-required
30-day waiting period.

In 20009, after receipt of all remaining
government approvals and permits, WRI
began mining operations in the expanded
areas. These expanded areas contains an
estimated 77 million tons of coal. According to
the executive vice president for WRI, “the
Absaloka mine is somewhat unique in that it’s
one of the very few mines mining Native
American coal”’!. This partnership “has
produced a significant amount of revenue for
the Tribe”*? through royalty payments, taxes,
and employment opportunities.

In summary, the BIA conducted an
assessment of the impacts of coal mining on
the Crow Indian Reservation in Montana. The
BIA focused its attention on the short-term
socioeconomic benefits—efficient mining
operations, use of coal for power production,
and income to the Crow Indians—over all
other factors. Despite the environmental
damage that mining would cause, the Crow
supported these strip-mining operations
because of the short-term financial benefits
they would receive. In my opinion, the
BIA downplayed the negative effects of coal

mining and coal burning during the environ

mental assessment process. There are indica-
tions that the BIA intended to approve the
project prior to development of the draft EIS,
and the agency appeared to implement the EIS
process simply to comply with NEPA
requirements.

After completion of the EIS process,
the Crow discovered that mining operations
had destroyed one of their cherished cultural
sites—a bison kill site. The Crow tribe was
critical of the mine operator and the BIA after
it became aware of the loss. This incident
initiated a public debate as to whether the BIA
conducted a sufficient cultural resource inven-
tory during the EIS process. In my opinion, the
BIA didn’t provide sufficient information to
the public about the cultural resources that
would be impacted during mining. Instead, the
BIA apparently expected the public to obtain
this information outside of the EIS process.

In recent years, the coal industry has
experienced a significant downturn, and the
downturn has dramatically affected the
Absaloka Mine. The mine’s annual output
has decreased in recent years, due to de-
creased domestic demand for coal, and the
economic benefits to the Crow have declined
accordingly. The mine operator hopes that
international demand for coal will increase;
otherwise, the future looks bleak for the

Absaloka coal mine.

Discussion

Recall that NEPA has two main goals—
that an agency has to consider the environ-
mental impacts of a proposed project and that

the agency has to inform the public about
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these impacts. All three agencies—Army,
Forest Service, and BIA—implemented the
requirements of NEPA by conducting the
required analyses although the Army conduct-
ed its analysis under court order. All three
agencies informed the public of their respec-
tive conclusions via draft EISs, final EISs, and
Records of Decision.

The Army chose to conduct live-fire
training in the Makua Valley due to political
considerations, the Forest Service chose the
no- action alternative due to cultural con-
cerns, and the BIA approved strip-mining
operations due to economic and mining
efficiency priorities. All three agencies con-
cluded that the economic and social aspects of
the human environment outweighed the
natural environment. That is, each agency
chose a course of action based on social,
cultural, or political impacts of the project
versus the natural or physical environmental
impacts. This finding is in agreement with the
opinions of Dietz and Stern®s as well as Bart-
lett>* who point out that NEPA does not
require agencies to elevate environmental
concerns over other appropriate political,
economic, and social considerations. Daniel
Bronstein, Dinah Baer, Hobson Bryan, Joseph
DiMento, and Sanjay Narayan®® remind us that
“the underlying principle of NEPA is that all
impacts of a project are eventually social, as
they ultimately affect people”.

During my review of the three sets of
EIS documents, I noted that the agency au-
thors concentrated on a particular angle or
point of view. The Army concentrated its

rhetorical efforts on fulfilling its mission.

Timothy Brady®’ points out that the tempta-
tion is great for the agency seeking to perform
some action to write an EIS to allow itself to
achieve its statutory mission. Since the Army
rhetorically structured the EIS to support its
position, one could argue that this was analo-
gous to the Army being a biased proponent of
the project.

Lisa Berzok*® discusses several
mistakes that agencies make during the
environmental assessment process. One
mistake is that agencies incorrectly design and
define the projects prior to the environmental
impact assessment. For example, many agen-
cies “define their objectives so narrowly that
only a similarly narrow project definition can
meet them”>. I suggest that the Army fell into
this trap when it established criteria so narrow
that only the Makua Military Reservation met
the project objectives. Not surprisingly, the
Army chose to use the Makua Military Reser-
vation for training based on the criteria that it
had established.

The Forest Service was a third-party
arbitrator, and the agency concentrated its
rhetorical efforts on the cultural drawbacks of
the project. I believe that the Rinconada
Communication Site EIS decision could have
gone either way. There was no clear evidence
that the agency was a proponent or opponent
of the project, although the Navajo’s opinions
weighed heavily on the final decision of the
agency.

The BIA concentrated its rhetorical
efforts on the short-term benefits over the
costs to society and the environment. Because

the BIA appeared ready to approve the mine
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expansion from the beginning, I wondered
whether the BIA used the EIS process to
justify its decision. Regulation 40 CFR 1502.5
prohibits government agencies from using the
EIS process to justify decisions already made.
After my review of this EIS process, I decided
that the BIA was demonstrating a paternalistic
attitude towards the Crow, instead of being a
proponent of the strip- mining project itself.
The Indian Mineral leasing Act of 1938 stipu-
lates that the U.S. government must approve
all mineral leases, and the BIA is the agency
responsible for the federal government-Indian
trust relationships. Because of this paternalis-
tic attitude, I suspect that the BIA would have
approved any project that benefitted the Crow.

Earlier in this essay, Rude® suggested
that decision makers must consider three
criteria (technical, managerial, and social)
when making a decision. The Army appeared
to concentrate on technical and managerial
criteria when it emphasized its statutory
mission, procedural requirements, training
requirements, and costs. The Army appears to
have initially downplayed the social criteria,
much to the chagrin of the local public. The
Forest Service and BIA both appear to concen-
trate on the social criteria at the expense of
the technical and managerial criteria.

As discussed earlier, academics®
suggest that decision making is influenced by
the decision-making process and by actors
who negotiate with each other. Of my three
examples, only the Forest Service’s final
decision appears to have been influenced by
external actors. The Forest Service changed its

mind about the communication tower, from

acceptance to rejection, based on its negotia-
tions with the Navajo. The Army decision
maker appeared determined to approve the
project regardless of external influence. The
influences on the Army appear to have origi-
nated entirely within the agency. The decision
maker’s selection of a hybrid of the proposed
alternative appears to be a compromise to the
outside stakeholders; although, one could
argue that this compromise was still in the
Army’s favor. Finally, the BIA also appeared
determined to approve the expansion of the
coal mine, in part, because there was no real
opposition to the project, prior to tribal
discovery that mining operations had de-
stroyed a sensitive bison kill site.

Stern and Predmore® suggested that
agency decision makers are influenced by
efficiency and accountability. All three
decision makers demonstrated some level of
focus on agency goals. To begin with, the
Army was focused on meeting its mission
and internal procedures. However, the Ar-
my’s EIS process was not efficient due to
various external factors. First, the Army
spent years creating a 6,000-page EIS docu-
ment that was not rhetorically effective with
the local public. Further, the Army was
forced, multiple times, to implement the
NEPA process by local courts. The Army
might have been more successful if it had
effectively reached out to the public during
the original scoping process.

The Forest Service appeared to
demonstrate efficiency and accountability
when it denied the appeal. In its denial, the
agency focused on its compliance with
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internal procedures® claiming that the
original decision—denial of the permit for
the tower—was appropriate. According to the
Forest Service, the denial was appropriate
because the EIS process was conducted in
accordance with agency procedures.

Finally, the BIA completed the EIS
process as expeditiously as possible. The
agency notified the public that it planned to
implement the EIS process in November
2006. The agency issued the draft EIS for
public comment in March 2008, and the
agency issued the final EIS and Record of
Decision in October 2008. Ben Noller®* notes
that “since the inception of NEPA, the time-
line for implementing [the NEPA process] has
increased from just over two years to some-
thing in excess of five years”®. The BIA
completed the Absaloka Mine Expansion EIS
process within two years, suggesting that the
BIA was motivated to complete the project in
a timely manner.

In a different matter, the Army
appears to have been unsuccessful in its
implementation of the EIS process. To begin
with, the Army spend considerable resourc-
es to create a 6,000-page EIS that was
unconvincing to the local public, primarily
because the Army didn’t really address the
concerns of the audience. Earlier in this
essay, Deelstra et al.®® suggested that the
environmental impact assessment report
should concentrate on the issues that are
important to the involved actors; otherwise,
the report may not be used for decision
making. Initially, the Army did not concen-

trate on the issues that were important to

HOWEVER, IN ALL THREE
CASE STUDIES (ARMY,
FOREST SERVICE, AND
BIA), THE AGENCIES
ELEVATED SOCIAL,
CULTURAL, AND POLITICAL
CONSIDERATIONS OVER
ENVIRONMENTAL CONCERNS.

the locals, and as a result, the Army had to
spend more time and resources upgrading
the EIS product. Further, I question whether
anyone, including the deciding official,
actually read the entire 6,000-page final
EIS.

I suggest that the Army incorrectly
assessed the external social and political
influences and failed to incorporate these
influences until later into the EIS process. As
Carolyn Rude®” notes that “social and political
factors, which are hard to measure or prove,
can nevertheless affect the success of the
decision”®. The Army’s failure to consider the
social and political factors early in the process
resulted in considerable losses of time and
money. In addition, the Army appeared com-
mitted to using the Makua Valley for live
live-fire training from the beginning. As
Rude® points out, “a commitment to a posi-
tion discourages a change”’’. The Army was
committed to using Makua Military Reserva-
tion for live-fire testing, and its commitment
to this position resulted in considerable costs

and years of legal battles.

Conclusions

This essay analyzed the results of three
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decision-making processes used by govern-
ment agencies to approve or reject projects
that have significant impacts on the environ-
ment. I tried to determine how these decisions
fit into NEPA requirements. The purpose of
NEPA, as provided in regulation 40 CFR
1500.1(c), is to promote better decisions:
Ultimately, of course, it is not better
documents but better decisions that
count. NEPA’s purpose is not to
generate paperwork—even excellent
paperwork—but to foster excellent
action. The NEPA process is intend-
ed to help public officials make
decisions that are based on under-
standing of environmental conse-
quences, and take actions that
protect, restore, and enhance the
environment.

However, in all three case studies
(Army, Forest Service, and BIA), the agencies
elevated social, cultural, and political consid-
erations over environmental concerns. Both
the Army and the BIA made decisions that
didn’t necessarily protect, restore, and en-
hance the environment.

Academics’ have previously suggested
that government agencies would elevate
human concerns over environmental con-
cerns. Bronstein et al.”? agree, pointing out
that “the underlying principle of NEPA is that
all impacts of a project are eventually social,
as they ultimately affect people””. I suggest
that many decision makers will probably
decide that a project’s social, cultural, and
political impacts are more important than the

environmental impacts. The U.S. Congress

intended for NEPA to create a balance—a
productive harmony—between environmental
resources and people’™. I question whether
today’s decision-making processes are repre-
sentative of this balance, as intended by
Congress, or whether Bartlett” is correct—all
environmental decisions are political in
nature.

I considered the role of the EIS in
environmental decision-making. According to
regulation 40 CFR 1502.1, an EIS is more than
a disclosure document. Further, the EIS shall
be used by federal officials in conjunction with
other relevant material to plan actions and
make decisions. Some academics’™ suggest
that the EIS process, not the EIS conclusion,
influences the decision maker. Of my three
case studies, only one decision (the Forest
Service) appears to have been influenced by
the process. The Army appears to have been
influenced by internal pressures, while the
BIA didn’t experience any real internal or
external pressures.

I would like to close this essay with the
advice of Joseph Arvai”. Arvai provides several
recommendations for an effective decision-
making process. This process should include a
well-defined problem, the incorporation of
values and objectives, and informed trade-offs
between the various positions. Arvai suggests
that “people may be more likely to accept
decisions resulting from processes that seem
fair, reasonable, and amenable to allowing all
interested parties an opportunity to voice
their feelings and concerns”’®. This “suggests
that it is not necessarily the results of partici-

patory decision-making process that are
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important to people...rather, the process
employed in attaining the decisions may be
equally, if not more, important””. In other
words, members of the public who participate
in the decision-making process may be able to
support the resulting policy decision, even if
that decision does not result in the outcome
that the public wanted. Perhaps the Army
could have saved itself a lot of time and
trouble if it had allowed the public to become
more involved at an earlier time in the deci-

sion-making process?

Future Research Opportunities

During my research of environmen-
tal decision-making, I identified a number
of academic articles discussing the growing
use of formal analytical tools and method-
ologies for systematic decision-making. For
example, Ivy Huang, Jeffrey Keisler, and Igor
Linko® describe a tool called multi-criteria
decision analysis (MCDA), a formal method-
ology that can be used to compare alterna-
tive courses of action.

According to Huang et al.8!, one
commonly used MCDA is analytic hierarchy
processes/analytic network processes (AHP/
ANP). This tool compares paired criteria,
asking which is more important, to produce
weighted scores. Using the AHP/ANP pro-
cess, it is possible that each alternative in
an EIS could be assigned a numerical score.
The alternative with the highest score could
be considered the best alternative for
selection; although, the score of each
alternative could be manipulated by how

the problem is structured and weights

assigned.

None of the agencies discussed in
this essay (Army, Forest Service, and BIA)
used analytical tools or methodologies for
their systematic decision-making. As noted
earlier, many academics suggest that the
process of decision making appears to have
more impact over the decision maker than
the results of an environmental assessment.
Perhaps agencies can use these types of
tools to promote decisions that are based
on the recommendations provided in an

environmental assessment report.
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Introduction

Following the terrorist attacks of
September 11, 2001, the United States Nuclear
Regulatory Commission (NRC) implemented
new regulations aimed at increasing the
security of the nation’s civilian nuclear facili-
ties.! However, NRC did not examine the
potential effects of a hypothetical terrorist
attack in its National Environmental Policy
Act (NEPA) Environmental Assessment (EA)
for a proposed spent fuel storage facility at the
Diablo Canyon power reactor.? In San Luis
Obispo Mothers for Peace v. NRC (SLOMP),’ the
Ninth Circuit found this approach violated
NEPA.

The Department of Energy (DOE) had
similarly concluded that consideration of the
effects of a hypothetical terrorist attack was
not required in its EA for the construction and
operation of a Biosafety Level-3 Facility at
Lawrence Livermore National Laboratory.* The
Ninth Circuit rejected that position in Tri-Val-
ley CAREs v. Department of Energy (Tri-Valley),’
citing its decision in SLOMP.

Following the Tri-Valley decision, DOE
chose to consider intentional destructive acts
in all of its NEPA documents nationwide.® But
NRC adopted a policy of only examining
terrorism impacts in major Federal actions
within the jurisdiction of the Ninth Circuit.”
Subsequently, on appeal from a license renew-
al action for the Oyster Creek power reactor,
the Third Circuit
affirmed NRC’s decision to exclude the poten-
tial effects of a hypothetical terrorist attack in
its NEPA documents in New Jersey Department
of Environmental Protection v. NRC (NJDEP).®

Part I of this Paper examines NEPA’s
requirement to consider “reasonably foresee-
able” effects and the relationship of this re-
quirement to the legal concept of “proximate
cause.” Part II discusses the effects of adverse
circuit court rulings on Federal agencies. Part
I1I recites relevant case law on “proximate
cause” and intervening criminal and terrorist
acts. Part IV turns to the specific rulings in
SLOMP and Tri-Valley, as well as the respective
agency responses to these rulings and the
eventual circuit split created by NJDEP. Part V
parses the various legal and pragmatic consid-
erations that may have led NRC and DOE to
adopt different responses to the SLOMP and
Tri-Valley decisions, despite their circumstan-
tial similarity. The author concludes that,
notwithstanding the possibility of a future
Supreme Court ruling or legislative interven-
tion, both approaches are workable and serve

the unique interests of the respective agencies.
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Part I - The National Environmental
Policy Act of 1969

NEPA, enacted by the 91st United
States Congress and signed into law by Presi-
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dent Richard Nixon on January 1, 1970, estab-
lished a national policy designed to:

encourage productive and enjoyable

harmony between man and his

environment; to promote efforts

which will prevent or eliminate

damage to the environment and

biosphere and stimulate the health

and welfare of man; to enrich the

understanding of the ecological

systems and natural resources

important to the Nation; and to

establish a Council on Environmen-

tal Quality.®
NEPA has been called an environmental
“Magna Carta” because of its ambitious goals
and its emulation around the world.°

In general terms, NEPA requires Feder-
al agencies to “consider every significant
aspect of the environmental impact of a
proposed action,” and to take a “hard look” at
environmental consequences.!! However,
NEPA does not demand any specific outcome;
agencies have the latitude to decide that
“other values outweigh the environmental
costs.”'> NEPA “merely prohibits uninformed—
rather than unwise—agency action.”® The
Supreme Court has noted that NEPA’s “twin
aims” are (1) to force agencies to consider
environmental impact as part of its decision
making, and (2) to make information available
to the public so that it can play a role in the
decision making process.!*
Specifically, NEPA requires “all agen-

cies of the Federal government” to prepare a
“detailed statement” for all proposed “major

Federal actions significantly affecting the

quality of the human environment.”'® This
“detailed statement” is commonly referred to
as an Environmental Impact Statement (EIS).!®
Alternatively, if an agency determines that its
proposed major Federal action will not have a
significant impact on the human environment,
it may make a “Finding of No Significant
Impact” (FONSI).!" In this situation, an agency
need only prepare a more limited Environ-
mental Assessment (EA).'® If an EIS is re-
quired, it must describe, among other things,
the “environmental impact of the proposed
action,” and “any adverse environmental
effects which cannot be avoided should the
proposal be implemented.”?

In the NEPA vernacular, “effects” and
“impacts” are synonymous.* Regulations from
the Council on Environmental Quality (CEQ)*
note that effects include both “[d]irect effects,
which are caused by the action and occur at
the same time and place,” as well as “[i]ndirect
effects, which are caused by the action and are
later in time or farther removed in distance,

but are still reasonably foreseeable.”?

A. “Reasonably Foreseeable” Effects

So what, exactly, does “reasonably
foreseeable” mean? What degree of causal
relationship between an environmental effect
and the proposed Federal action is necessary
to trigger NEPA obligations? The contours of
causation have been at the core of many NEPA
cases litigated in the Federal courts.

The Supreme Court has examined
these questions in two important cases ad-
dressing causation under NEPA: Metropolitan

Edison v. People Against Nuclear Energy,?* and
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Department of Transportation v. Public Citi-
zen.?* In these cases, the high court declared
that a mere “‘but for’ causal relationship is
insufficient to make an agency responsible for
a particular effect under NEPA.”?* According to
the Supreme Court, the appropriate test for
determining whether NEPA requires a Federal
agency to analyze the postulated environmen-
tal impacts of a proposed action is whether
there is a “reasonably close causal relation-
ship” between the two. The Court “analogized
that test to the ‘familiar doctrine of proximate

cause from tort law.’”%¢

B. Proximate Cause

Black’s Law Dictionary defines “proxi-
mate cause” as:
the limitation which the courts have
placed upon the actor's responsibili-
ty for the consequences of the
actor's conduct. In a philosophical
sense, the consequences of an act go
forward to eternity, and the causes
of an event go back to the dawn of
human events, and beyond. But any
attempt to impose responsibility
upon such a basis would result in
infinite liability for all wrongful acts,
and would ‘set society on edge and
fill the courts with endless litiga-
tion.” As a practical matter, legal
responsibility must be limited to
those causes which are so closely
connected with the result and of
such significance that the law is
justified in imposing liability. Some

boundary must be set to

liability for the consequences of any
act, upon the basis of some social
idea of justice or policy.?”

According to traditional tort law, these
ideas of justice and policy generally recognize
a break in the chain of causation when there is
intervening criminal conduct.? For example,
imagine that a suicide bomber detonates an
explosive device in a coffee shop. The mere
act of constructing or operating a coffee shop
would generally not be considered a “proxi-
mate cause” of the resulting harm because of
the intervening criminal act. One does not
“proximately cause” criminal activity simply
by providing an object for a criminal act.

This begs the question: can a major
Federal action ever be considered the “proxi-
mate
cause” of the environmental effects that could
result from a successful terrorist attack? The

Supreme Court has not addressed this specific
question. And Federal appellate courts have
reached different conclusions, creating a
“circuit split” on this point of law.

Part II - Adverse Circuit Decisions and
Federal Agencies

Before moving on to the specific court
rulings at issue in this Paper, a general discus-
sion of Federal appellate courts, and the
effects of their decisions on Federal agencies,

will provide some relevant context.

A. Federal Court Structure

There are 94 Federal district courts
which are organized into twelve regional
circuits, each having a United States court of

appeals. These “circuit courts” hear appeals
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from the district courts located within that
circuit, as well as appeals from decisions of
Federal administrative agencies.?’ Eleven of
the regional circuits are numbered (e.g., the
“First Circuit” through the “Eleventh Circuit”),
and the District of Columbia has its own
circuit (i.e., the “D.C. Circuit”).® Figure 1,
below, is a map of the district and circuit
boundaries.

Only the Supreme Court has the
authority to issue legally-binding prece-
dent for all lower Federal courts.?? Rulings
from the regional circuits are only binding
jurisprudence within the geographic area
of that particular circuit.? Thus, it is
possible to have divergent interpretations
and applications of Federal law based

solely on geography. When two or more

circuits reach different conclusions on
questions of law, it is known as a “circuit
split.” While the Supreme Court is not
required to resolve circuit splits, these
differences in interpretation are
generally an important consideration in
the Court's case selection (known as “cer-

tiorari”).>*

B. Effect on Federal Agencies

What effect do adverse circuit rulings
have on Federal agencies that have nation-
wide programs across multiple circuits? Feder-
al courts have explicitly noted that, “[i]t is
clear, of course, that an agency of the United
States is not required to accept an adverse
determination by one circuit court of appeals
as binding throughout the United States.”%
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Agencies are “free to litigate the same issue in
the future with other litigants.”*® In fact, the
Supreme Court values a concept known as
“percolation,” and has noted that forcing
nationwide agency compliance with a single
circuit court ruling:

would substantially thwart the

development of important questions

of law by freezing the first final

decision rendered on a particular

legal issue. Allowing only one final

adjudication would deprive this

Court of the benefit it receives from

permitting several courts of appeal

to explore a difficult question before

this Court grants certiorari.’’

FEDERAL AGENCIES MAY
CHOOSE TO ACCEPT AN
ADVERSE CIRCUIT COURT
RULING AND PURSUE A
SINGLE, NATIONWIDE
APPROACH.

However, the courts have also noted
that there is “some point when the Govern-
ment should stop trying to treat citizens
differently in different circuits.... In cases
involving statutory interpretation, principles
of fairness, consistency and judicial and
governmental efficiency militate against
repetitious litigation.”*

Federal agencies may choose to accept
an adverse circuit court ruling and pursue a
single, nationwide approach. Alternatively,
agencies may elect to implement a regional

approach for their various activities. For

example, the Fourth Circuit issued a decision
adverse to the Environmental Protection
Agency (EPA) and the Army Corps of Engi-
neers (ACOE).* The agencies responded by
issuing guidance claiming that the decision
was “incorrect” in light of “longstanding inter-
pretation of the regulations,” and noting that
the government “reserve[d] the right to liti-
gate the[] issues in other circuits.”* The
guidance made clear that, “[t]he Fourth Cir-
cuit’s decision is not binding outside the
Fourth Circuit, and therefore will not be
implemented outside the Fourth Circuit.”
Similarly, when the Federal Circuit*
and the Sixth Circuit*? reached different
conclusions regarding the question of whether
severance payments were “wages” subject to
FICA tax, the Internal Revenue Service (IRS)
took a regional approach in addressing the
adverse ruling.*® The IRS, which preferred the
Federal Circuit ruling, suspended review of
certain claims in the Sixth Circuit (pending an
appeal to the Supreme Court) and applied the
Federal Circuit ruling to all other taxpayers.*
Agencies may consider a wide range of
legal and pragmatic factors in deciding how
to address an adverse circuit court decision.
Possible considerations specific to NRC and
DOE in the NEPA-terrorism context are
discussed in detail, below. But, first, we turn
to the circuit court opinions relevant to the
topic of this Paper.
Part III - Can Federal Actions ‘Proxi-

mately Cause ’ Terrorist Attacks under
NEPA?

In the wake of the horrific terrorist
attacks of September 11, 2001, the United
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States became more focused than ever before
on the possibility of future attacks.* Environ-
mental groups began lodging challenges to
major Federal actions, claiming that the
environmental effects of hypothetical terrorist
attacks must be considered under NEPA. The
Supreme Court has yet to consider this issue,
precisely, but several Federal appellate courts
have ruled on this and other highly-relevant
questions of law.

A. Proximate Cause and Intervening
Terrorist Acts in Tort

As noted above, the Supreme Court
looks to the paradigm of proximate cause
when examining NEPA obligations, and
intervening criminal conduct generally breaks
a chain of causation. Two Federal appellate
courts have specifically ruled, in basic tort
cases, that terrorist acts are “superseding
events” that sever the causal chain in a proxi-
mate cause analysis.

In the wake of the 1993 World Trade
Center bombing, fertilizer manufacturers were
sued under theories of negligence. The Third
Circuit held “as a matter of law the World
Trade Center bombing was not a natural or
probable consequence of any design defect in
defendants’ products. In addition, the terror-
ists’ actions were superseding and intervening
events breaking the chain of causation.”* The
Tenth Circuit reached the same result follow-
ing the Oklahoma City bombing and held that
fertilizer manufacturers were not responsible
for the criminal conduct of the bomber.*’

B. Proximate Cause and Intervening
Criminal or Terrorist Acts under NEPA

THE LONE FEDERAL
APPELLATE COURT TO
EXPRESS A CONTRARY
VIEW IS THE NINTH
CIRCUIT, WHICH HELD, IN
TWO SEPARATE CASES,
THAT NEPA REQUIRES
ANALYSIS OF THE
POTENTIAL IMPACTS OF A
HYPOTHETICAL TERRORIST
ATTACK.

In applying the proximate cause
analysis to NEPA, specifically, the Supreme
Court instructed courts to “look to [NEPA’s]
underlying policies” to draw a “manageable
line” for proximate causation.”® Four of the
five Federal circuit courts of appeals that have
considered the question of causation in the
context of NEPA have drawn that “manageable
line” to exclude intervening criminal or terror-
ist activity, finding that such acts are too far
removed from Federal action to require NEPA
analysis.

The D.C. Circuit rejected a claim that
agencies must review criminal acts in NEPA
analyses. The court held that the acts of
“deranged criminals” far exceed “[t]he limits
to which NEPA’s causal chain may be stretched
before breaking.”*® The Second Circuit upheld
the Department of Transportation’s conclu-
sion that the risks of terrorism or sabotage
“were too far afield for consideration” in the
NEPA analysis of a regulation governing the
shipment of radioactive material.>® Similarly,
the Third Circuit upheld a decision by NRC
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declining toanalyze the risks of sabotage
under NEPA because the analysis would not be
meaningful.®! And, in 2003, the Eighth Circuit
determined that it was legally permissible for
the Surface Transportation Board to decline to
consider “generalized” risks of terrorism in
NEPA analyses.

The lone Federal appellate court to
express a contrary view is the Ninth Circuit,
which held, in two separate cases, that NEPA
requires analysis of the potential impacts of a
hypothetical terrorist attack. In SLOMP, the
Ninth Circuit ruled against the NRC in a spent
fuel storage facility licensing action.>® The
court then applied the SLOMP decision to
DOE in Tri- Valley, remanding DOE’s action to
construct and operate a facility at a national
lab.>*

The Ninth Circuit likely reached a
different conclusion than each of the other
circuits because it declined to apply the
Supreme Court’s “reasonably close causal
relationship” standard, finding it “inappli-
cable.” The opinion claimed to distinguish
the Metropolitan Edison decision as involv-
ing a change in the physical environment
and an effect, whereas SLOMP involved the
relationship between a Federal action and a
change in the environment.* Instead, the
Ninth Circuit applied its own test, noting
that “[t]he appropriate inquiry is ... wheth-
er [terrorist] attacks are so ‘remote and
highly speculative’ that NEPA’s mandate
does not include consideration of their
potential environmental effects.”*® The
court applied this unique test and found
that, in both SLOMP and Tri-Valley, NEPA

required consideration of terrorist attacks.

Part IV - Agency Responses to the
Ninth Circuit Ruling and Eventual
Circuit Split

In the aftermath of the adverse Ninth
Circuit rulings, with no Supreme Court review
in sight,*” NRC and DOE were left with difficult
policy choices about how to move forward
with NEPA reviews. Ultimately, the agencies
implemented different approaches to the

adverse decisions.

A. DOE Response to Tri-Valley

The Ninth Circuit issued its decision in
Tri-Valley (adverse to DOE) on October 16,
2006. Within a matter of weeks, on December
1, 2006, the Director of DOE’s Office of NEPA
Policy and Compliance issued interim guid-
ance implementing the Ninth Circuit ruling on
a nationwide basis:

In light of two recent decisions by
the United States Court of Appeals
for the Ninth Circuit, DOE National
Environmental Policy Act (NEPA)
documents, including environmen-
tal impact statements (EISs) and
environmental assessments (EAs),
should explicitly address potential
environmental consequences of
intentional destructive acts (i.e.,
acts of sabotage or terrorism)....
This applies to all DOE proposed
actions, including both nuclear and
non-nuclear proposals.*®
This document pointed to pre-existing guid-
ance on intentional destructive acts that DOE
had previously developed.*® Indeed, DOE had
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been considering “sabotage and terrorism...
in NEPA documents for many years [on a
discretionary basis]” prior to the Ninth Circuit

ruling.®®
B. NRC Response to SLOMP

The Ninth Circuit issued its decision in
SLOMP (adverse to NRC) on June 2, 2006.
Several months later, on February 26, 2007, the
Commission, acting in its appellate adjudica-
tory capacity, issued four decisions reaffirming
its previous NEPA policy. The Commission
noted that “the Ninth Circuit decision does
not control” in matters outside that circuit,®!
and stated that the Commission “continue[s]
to believe that the [NEPA] does not require the
NRC to consider the environmental conse-
quences of hypothetical terrorist attacks on
NRC-licensed facilities,”®? notwithstanding
the dissent of Commissioner Jaczko.%

The Commission explained its deci-
sion in Oyster Creek:

Respectfully ... we disagree with the
Ninth Circuit’s view. We of course
will follow it, as we must, in the
Diablo Canyon proceeding itself. But
the NRC is not obliged to adhere, in
all of its proceedings, to the first
court of appeals decision to address
a controversial question. Such an
obligation would defeat any possi-
bility of a conflict between the
Circuits on important issues. ... The
Ninth Circuit brushed aside the
Supreme Court’s “proximate cause”
test as somehow “inapplicable” to
NRC licensing decisions. But the

Supreme Court has held, uncondi-
tionally, that the test is “required.” ..
. [A] NEPA-driven review of the risks
of terrorism would be largely super-
fluous here, given that the NRC has
undertaken extensive efforts to
enhance security at nuclear facilities
....And, as the NRC has pointed out
in other cases, substantial practical
difficulties impede meaningful
NEPA-terrorism review, while the
problem of protecting sensitive
security information in the quintes-
sentially public NEPA and adjudica-
tory process presents additional
obstacles.**

This Commission decision was ap-
pealed to the Third Circuit and affirmed in
NJDEP. The Third Circuit applied the Supreme
Court precedents of Metropolitan Edison and
Public Citizen and held that NRC licensing
actions cannot reasonably be viewed as the
“proximate cause” of terrorist attacks. The
court reasoned that a terrorist attack “re-
quires at least two intervening events: (1) the
act of a third-party criminal and (2) the
failure of all government agencies specifically
charged with preventing terrorist attacks,”
and that “this causation chain is too attenuat-
ed to require NEPA review.”% This ruling
created a true circuit split with the Ninth
Circuit’s SLOMP decision.

Part V - Similar Circumstances,
Different Approaches

As a matter of law, no agency is re-
quired to follow the favored approach of other
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agencies in complying with NEPA.® But, why
did NRC choose the regional approach? Why
did DOE elect a national approach? Both
agencies have significant dealings with similar
nuclear subject matters; both suffered the
same adverse ruling from the Ninth Circuit;
and both likely performed the decisional
calculus using similar legal and pragmatic
considerations. So how could they end up on
such different paths? The answer is likely
because, despite their similarities, the agen-

cies are fundamentally different animals.

A. Popularity and Political Expediency

Obviously, NRC’s decision to limit the
application of SLOMP to only the Ninth
Circuit was not universally embraced. The
non-profit advocacy group, Public Citizen,
wrote a caustic letter to NRC, stating that “[b]
ifurcating NRC [p]olicy [i]s a [t]errible [w]ay to
[rJegulate,” and that “[d]ividing NRC policy
into a region of ‘the Ninth Circuit’ and ‘the
rest of the country’ is a highly inappropriate
response.”®’

However, NRC is an independent
Federal agency,® whereas DOE is a cabi-
net-level agency.® Generally speaking, inde-
pendent agency decision making is more
removed from popular opinion than that of
their executive counterparts. This design was
intended to insulate, for example, important
safety regulation functions from the occasion-
al ill-considered whims of an electorate.”
Considering the amount of public pressure on
the Federal government to take action to
prevent terrorist attacks, DOE may have given

greater weight to the demands of the public,

where NRC may have given greater weight to
other legal and pragmatic considerations.

However, even independent agencies
are not immune to political pressure. NRC
Commissioner Jaczko entered a dissent in the
Oyster Creek decision noting that the Commis-
sion’s decision “not to implement the Ninth
Circuit’s mandate nationwide” was “unneces-
sary and risky” and would “not provide regula-
tory stability or national consistency.””!
However, Commissioner Merrifield fired-back
in a scathing concurring opinion, countering
that Commissioner Jaczko’s approach was to
create “regulatory strangulation ... not based
on ensuring adequate protection of the public
health and safety, but rather, based on politi-
cal expediency.”” At some level, popular
opinion and political considerations likely
entered the decision making process for both
agencies, but perhaps to a lesser extent at the
NRC.

B. Uniformity and Consistency

Both agencies likely considered the
need for uniformity and consistency in their
operations. While DOE could have concluded
that uniformity would be best-achieved
through a national approach, NRC may have
legitimately reached a different conclusion on
the same issue. For example, DOE prepares
NEPA documents on both nuclear and
non-nuclear actions, whereas NRC’s sole
sphere of authority is regulation of civilian
use of atomic energy. Perhaps DOE
found significant value in establishing unifor-
mity between nuclear and non-nuclear pro-

grams; NRC would not experience a similar
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benefit from a national approach.

DOE may have also considered the
need for geographic consistency. Twenty of
seventy- three “Major DOE Laboratories and
Field Facilities” (27%) are located in the Ninth
Circuit.73 However a significantly smaller
number of major NRC-licensed facilities, just
eight of one hundred fourteen (7%) are in the
Ninth Circuit.74 NRC could have reasonably
concluded that consistency was best achieved
by not disturbing the status quo for the 93% of
stakeholders outside the Ninth Circuit.

C. Finality

Consistency also spills into the con-
cept of finality. After all, finality is the only
true consistency. As discussed above, circuit
courts lack authority to settle an area of law
uniformly throughout the United States. Only
the Supreme Court can provide finality to an
unsettled question of law. One of the most
important precursors to Supreme Court review
is a circuit split. Perhaps DOE, which was
already implementing NEPA terrorism reviews
prior to the Tri-Valley ruling, simply did not
see a likely candidate for creating a circuit
split in its NEPA pipeline. With these facts,
perhaps DOE concluded that it had reached
that point when it should “stop trying to treat
citizens differently in different circuits.”

Meanwhile, at NRC, Oyster Creek was
waiting in the wings. NRC could have conclud-
ed that Oyster Creek would create a circuit
split and allow the question to proceed to the
Supreme Court, achieving true finality. The
reasonableness of NRC’s position is reinforced
by the fact that the case did, indeed, create a

circuit split. (Unfortunately, petitioner did not

seek certiorari.)

THE SENSITIVITY OF
SECURITY INFORMATION,
ALONE, DOES NOT EXCUSE
coMPLIANCE wWiITH NEPA
BECAUSE THOSE PARTS OF
THE ANALYSIS CAN BE
WITHHELD FROM THE
PUBLIC.

D. Efficiency

In admonishing the lower courts to
draw a “manageable line” for imposing NEPA
responsibilities on agencies, the Supreme
Court noted that NEPA’s demands must
“remain manageable” if its goals are to be
met.” Otherwise, “available resources may be
spread so thin that agencies are unable to
adequately pursue protection of the physical
environment and natural resources.” Efficient
use of scarce resources is a particularly im-
portant consideration in the austere, post-se-
questration Federal budget environment in
which agencies must operate.’

Both agencies may have considered the
need to take further action to adequately
address the ongoing threat of terrorism in the
post-9/11 world. DOE, which conducts NEPA
reviews in nuclear, as well as non-nuclear,
actions, may have perceived an internal
deficiency related to proactive consideration
of terrorist threats in non-nuclear space. DOE
may have found that it would be efficient to

implement reviews uniformly across the
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agency using NEPA as an appropriate vehicle.
However, NRC, which only has nuclear actions,
had already implemented robust security
measures throughout its regulatory frame-
work.” In fact, NRC’s statutory authority does
not allow it to issue a license unless it can
determine that a facility would not constitute
an unreasonable risk to the health and safety
of the public and would not be inimical to the
common defense and security.’”® NRC found
that analyzing potential impacts of terrorist
attacks under NEPA would duplicate work and
consume significant agency resources.”

As noted earlier, the first of the “twin
aims” of NEPA is to force agencies to consider
environmental impacts as part of its decision
making.® While DOE likely found that NEPA
would be an efficient means of considering
environmental impacts of terrorist attacks in
its decision making process for non-nuclear
actions, there is clearly no need to use NEPA
to force NRC to consider terrorism.

Turning to the second of the “twin
aims” of NEPA: to make information available
to the public so that it can play a role in the
decision making process.8! DOE and NRC both
consider sensitive security information in
evaluating proposed actions. But the sensitivi-
ty of security information, alone, does not
excuse compliance with NEPA because those
parts of the analysis can be withheld from the
public.®? But what if it is necessary to withhold
the entire analysis from the public? It is
unclear whether DOE has ever had such a
situation. However, NRC did precisely that,
and the Ninth Circuit upheld that decision,
when SLOMP was remanded.3® But when no

information is provided to the public, the
process does not further the aims of NEPA.

If the NEPA process could help an
agency gather valuable information pertinent
terrorism impacts, it could still further the
aims of NEPA. However, on the issue of terror-
ism, the NRC found it unlikely that a public
input process would yield any useful new
information. Various Federal agencies within
the executive branch with intelligence, arms
control, foreign policy, law enforcement, and
homeland security responsibilities possess
significant expertise on the international
threat environment and have access to diplo-
matic and other channels to assess foreign
nations, sub-national organizations, and other
threats to national security, where the public
does not.

If the NRC was unable to gather useful
information from the public, unable to share
sensitive information with the public, and
found that the reviews merely encumbered
scarce agency resources to duplicate work, it
appears reasonable for the agency to conclude
that voluntarily conducting NEPA terrorism
reviews, outside the Ninth Circuit, would
detract from the agency’s ability to pursue the
goals of NEPA in actually meaningful ways.

But DOE’s opposite conclusion is also
logically consistent. DOE would not be dupli-
cating work in non-nuclear actions, and could
legitimately discover efficiency gains with
across-the-board NEPA terrorism reviews.
Plus, the geographic diversity of DOE actions
lends itself to a finding that a nationwide
strategy is the best path to consistent applica-

tion of the law.
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Conclusion

Despite similar nuclear responsibili-
ties, and similar adverse circuit court deci-
sions, DOE and NRC arrived at differing NEPA
strategies through reasoned logic. Both agen-
cies appear to have a genuine concern for
marshalling resources in the most efficient,
effective manner that will allow them to
achieve the aims of NEPA.

Ideally, a nationwide position would be
articulated through clarification of the statue
by Congress, or a binding precedential deci-
sion by the Supreme Court. But, given the
challenges of the current political environ-
ment, and the current lack of a viable “case or
controversy” on this precise issue coming up
through the court system, neither seems
likely. In the meantime, the well-reasoned
approaches of both agencies will allow the
nation to continue moving toward a “produc-
tive and enjoyable harmony between man and

his environment.”
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