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Because applicant Tennessee Valley Authority (TVA) recently indicated its intent not to

move forward for a considerable period with the already-suspended NRC staff review of its

10 C.F.R. Part 52 combined license (COL) application for Units 3 and 4 at TVA's existing

Bellefonte Nuclear Power Plant, in August 2015 the Licensing Board asked the parties to

provide a status report regarding how this case should proceed.  See Licensing Board

Memorandum and Order (Request for Joint Status Report) (Aug. 25, 2015) at 1-3 (unpublished). 

In doing so, the Board noted that in a similar situation in the Callaway COL proceeding, the

parties had negotiated a settlement that resulted in termination of the adjudicatory proceeding,

with an NRC staff commitment to seek hearing opportunity renoticing if active staff application

review was reinstated.  See id. at 3-4 (citing AmerenUE (Callaway Plant, Unit 2), LBP-09-23, 70

NRC 659 (2009)).  Subsequently, the parties in this proceeding indicated that while settlement

negotiations had occurred, their efforts had been unsuccessful and that no further talks were

planned.  See Licensing Board Memorandum and Order (Revising Schedule for Mandatory



- 2 -

Disclosure/Hearing File Updates) (Dec. 11, 2015) at 1-2 (unpublished).  As a consequence, one

of the topics at a Board-instituted December 4, 2015 telephone prehearing conference with the

parties was the possibility of additional party discussions regarding a settlement.  See Tr.

at 309-23. 

During that conference, a significant factual distinction between Callaway and this

proceeding was highlighted, i.e., unlike this case, in Callaway there had been no licensing board

ruling on standing or the admissibility of the petitioners’ proffered contentions at the time a

settlement was reached.  See Tr. at 306, 309; see also Callaway, LBP-09-23, 70 NRC

at 665-66.  And in that regard, acknowledging the provisions of the Callaway settlement

agreement that provided in the event of renoticing the applicant and the staff would not raise

any timeliness objections to petitioners’ standing or any proffered contentions (assuming any

new hearing petition was otherwise timely within the terms of the new hearing opportunity

notice), counsel for intervenor Southern Alliance for Clean Energy (SACE) explained why that

organization felt further settlement discussions would not be fruitful: 

So despite how the considerations have been made and offered,
that we would have the same streamlined ability to get the same
standing and contentions at this point, we do not see the benefit in
having those terminated without an application being withdrawn by
the Applicant.

Tr. at 315.  The representative of the Blue Ridge Environmental Defense League (BREDL), the

other intervening party in this proceeding, essentially agreed with this statement.  See Tr.

at 316.  

While intervenors thus made clear their strong disinclination to participate in further

settlement talks, in reviewing the transcript it is not apparent to the Board the degree to which

the discussions among the parties went beyond the conditions agreed to in the Callaway case
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to address the important factual differences in this proceeding.1  In particular, this would include

the possibility of an agreement that, in the event of renoticing, intervenor showings regarding

standing and the two contentions currently admitted in this proceeding that were essentially

identical to those provided in intervenors’ initial hearing petition would result in applicant TVA

and the staff not interposing any objections to intervenors’ standing or the admission of the two

contentions in the renoticed proceeding.2  Nor was it evident if the parties had considered

whether, upon renoticing, timeliness objections would be waived to contentions that could have

been, but were not, proffered as part of intervenors' original hearing petition.  Certainly, during

the telephone conference the Board did not explicitly raise the question whether conditions such

as these were discussed by the parties in the course of the settlement process, conditions that

1 In this regard, TVA counsel stated:

My impression from the Callaway proceeding is that in fact all of
their rights can be preserved, and in fact their position, you might
even say, could be enhanced in that they could avoid a lot of the
initial requirements for proving standing, even demonstrating that
they have a viable contention.

Tr. at 313.  While counsel’s reference to intervenors being able to avoid “the initial
requirements” relating to standing and contention admissibility might encompass the type of
conditions we outline in this issuance, it also might be limited to the timeliness considerations
that were part and parcel of the Callaway agreement.

2 To be sure, over a period that could exceed a decade between intervenors’ original
hearing petition and any renoticed proceeding, some of the individuals who supported
intervenors’ representational standing would no longer be able to provide appropriate affidavits. 
It seems unlikely, however, that none of the individuals (38 for BREDL and 4 for SACE) who
previously supplied affidavits, or one or more suitable substitutes, would not be available to
furnish the necessary showing.  Likewise, the question of how to define “identical” relative to
any contention submitted in a renoticed proceeding does not seem to be one that would
preclude agreement on a settlement provision addressing the admissibility of intervenors’ two
existing contentions in a renoticed proceeding, particularly since neither TVA nor the staff
sought to challenge the Board’s admission of these contentions, designated as NEPA-B and
NEPA-N, by filing an appeal with the Commission in accord with 10 C.F.R. § 2.311.  
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would have to be approved by (and embodied in) a Board decision pursuant to 10 C.F.R.

§ 2.338, thereby becoming binding on all the parties.3

 Consequently, on or before Tuesday, January 19, 2016, the parties should provide the

Board with a joint report outlining whether settlement conditions regarding intervenors’ standing

and admitted contentions such as those described above might, to the degree they have not

already been considered, provide the basis for further settlement discussions.   

It is so ORDERED.

FOR THE ATOMIC SAFETY
   AND LICENSING BOARD

G.  Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland

January 4, 2016

3 As we noted during the December 4 teleconference, although the Board’s jurisdiction
would end if this adjudication is terminated pursuant to a Board-approved settlement
agreement, thereafter any party wishing to enforce a condition of the settlement could go to the
Commission to seek such relief.  See Tr. at 306-07; see also E. Testing & Inspection, Inc.,
LBP-96-11, 43 NRC 279, 282 n.1 (1996).
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