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(2d Cir.).
3.

Attached hereto is a true and correct copy of the Joint Appendix dated

January 26, 2009, in the case Brodsky v. Nuclear Regulatory Commission, No. 08-1454-ag
(2d Cir.).
I declare under penalty of perjury that the foregoing is true and correct.
Dated:

New York, New York
April 5, 2010

Is/ Benjamin H. Torrance
BENJAMIN H. TORRANCE
Assistant United States Attorney
Telephone: 212.637.2703
Fax: 212.637.2702

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
.. . . . . . . .. . . .. . . .

..

. ..

. .

..

. ..

. . . .

.. . . .

..

..

x

RICHARD L. BRODSKY et al.,
Plaintiffs,
:

09 Civ. 10594 (SCR)

V.

UNITED STATES NUCLEAR REGULATORY:
COMMISSION,
Defendant.

Memorandum of Law in Support of Government's
Motion to Dismiss or for Summary Judgment

PREET BHARARA
United States Attorney for the
Southern District of New York
Attorney for Defendant

BENJAMIN H. TORRANCE
Assistant United States Attorney
86 Chambers Street
New York, New York 10007
Telephone: 212.637.2703
Fax: 212.637.2702
E-mail: benjamin~torrance@usdoj.gov
-

Of Counsel

-

Table of Contents

Preliminary Statement ..........................................................

1

Background ....................................................................

1

A.

B.

Factual History .......................................................

1

1.

The NRC's Fire Protection Rule .....................................

1

2.

1984 and 1987 Exemptions Granted to Indian Point ....................

2

3.

Hemyc ..........................................................

3

4.

Indian Point S's Requested Revisions to the 1984 and 1987 Exemptions.

5

Procedural History ....................................................

8

Argument....................................9
A.

The NRC Has Authority to Grant Exemptions .............................

10

B.

The Exemption Order Required No Hearing or Other Public Par~ticipation
..

12

1.

The AEA Required No Hearing .....................................

12

2.

The APA Required No Hearing .....................................

15

C.

D.

E.

The NRC Complied with NEPA .........................................

15

1.

No EIS Was Required .............................................

16

2.

No Hearing Was Required .........................................

18

The NRC Properly Granted the Exemption ...............................

20

1.

The NRC's Consideration of the Evidence ............................

21

2.

The NRC's Record ...............................................

24

The NRC Gave Adequate Consideration to the Exemption Request ...........

Conclusion ...................................................................

25
25

Table of Authorities
Cases."

Page

AT&T Co. v. FCC, 572 F.2d 17 (2d Cir. 1978) ..........

• 15

Alabama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979) ....

• 10

Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009).

....

.......................................

..............

24

Baltimore Gas & Elect. v. NRDC, 462 U.S. 87 (1983) ...................

......................................... 23

Brodsky v. NRC, 578 F.3d 175 (2d Cir. 2009)..........................

.................................
8, 9, 12, 13

Cellular Phone Taskforce v. FCC, 205 F.3d 82 (2d Cir. 2000) .............

......................................... 16

Chevron, USA v. NRDC ,467 U.S. 837 (1984) ..........................

......................................... 14

City of New York v. DOT, 715 F.2d 732 (2d Cir. 1983) ...................

......................................... 17

City of New York v. Slater, 145 F.3d 568 (2d Cir. 1998) ................

. ........................................

16

Connecticut Light & Power Co. v. NRC, 673 F.2d 525 (D.C. Cir. 1982)....

...................................

County of Rock land v. NRC, 709 F.2d 766 (2d Cir, 1983) ................

................................
10, 11, 20, 23

Duke Power Co. v. NRC, 770 F.2d 386 (4th Cir. 1985) ...................

.....................................

20, 24

" .....................................

13, 15

Florida Power & Light Co. v. Lorion, 470 U.S. 729 (1985) ...............
Friends of the Ompompanoosuc v. FERC, 968 F.2d 1549 (2d Cir. 1992) ...

......................................

Gully v. Nat'l Credit Union Admin. Bd. 341 F.3d 155 (2d Cir. 2003) ......................
Kelley v. Selin, 42 F.3d 1501 (6th Cir. 1995) ..................

2, 11, 21

.....................

Marsh v. Oregon Natural Resources Council, 490 U.S. 360 (1989).....................

18,19
20
14, 15
17, 19

Massachusetts v. NRC, 878 F.2d 1516 (1st Cir. 1989) ...................................

14

New Jersey Dep't of Env. Protection v. NRC, 561 F.3d 132 (3d Cir. 2009) ...................

18

Pogliani v. U.S. Army Corps of Engineers, 306 F.3d 1235 (2d Cir. 2002) .............

15, 16, 20

Public Citizen v. NRC, 573 F.3d 916 (9th Cir. 2009)...................................18
Riverkeeper, Inc. v. Collins, 359 F.3d 156 (2d Cir. 2004)...........................
Riverkeeper, Inc. v. EPA, 358 F.3d 174 (2d Cir. 2004) ...................................

ii

15, 23-24
20

San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (9th Cir. 2006).

...............

18

Shoreharn-Wading1RiverCent. School Dist. v. NRC, 931 F.2d 102 (D.C. Cir. 1991) ..........

22

Siegel v. AEC, 400 F.2d 778 (D.C. Cir. 1968) ..........................................

11
.........

Sierra Club v. FERC, 754 F.2d 1506 (9th Cir. 1985)..........................

15

Southwest Airlines Co. v. TSA, 554 F.3d 1065 (D.C. Cir. 2009) ...........................
TOMAC, Taxpayers of/Michigan Against Casinos v. Norton,
433 F.3d 852 (D.C. Cir. 2006) ...................................

19

...............

19

Union of Concerned Scientists v. NRC, 824 F.2d 108 (D.C. Cir. 1987) .....................

23

Union of Concerned Scientists v. NRC, 920 F.2d 50 (D.C. Cir. 1990) ......................

14§
..........

United States v. Allegheny-Ludlum Steel Corp., 406 U.S. 742 (1972) ............

10

Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519 (1978) ......................

23

W. Nebraska Res. Council v. EPA, 943 F.2d 867 (8th Cir. 1991) ..........................

10

Statutes:
5 U.S.C. § 554 ...................................................................

1!5

5 U.S.C. § 706...................................................................

20

28 U.S.C. § 2342 ......

:........

8, 12

................................................

11

42 U.S.C. § 2201.................................................................
42 U.S.C .§ 2133....................................................

.............

11
23

42 U.S.C. § 2232.................................................................

9, 12

42 U.S.C. § 2239...............................................................
42 U.S.C. § 4321.................................................................

15

42 U.S.C. § 4332.................................................................

16

Pub. L. 102-486, 106 Stat. 2776, 3120................................................

13

Rules & Regulations:
Federal Rules of Civil Procedure 12(b) ................................................
iii

1

10 C.F.R, § 2.206...

.4,15

10 C.F.R, § 50.12...

....

.

passim

10 C.F.R,

§ 50.48 ..................

10 C.F.R.

§ 51.30 ..................

. . 17

.

10 C.F.R,

§ 51.32 ..................

. . 17

.

10 C.F.R,

§ 51.33 ..................

. . 20

.

..

.

... 4,5,22

10 C.F.R, Part 73 ..................

, 4 .........

. 4

40 C.F.R,

§ 1501.4.. ...............

40 C.F.R,

§ 1506.6 .................

.. 8, 18, 19

40 C.F.R.

§ 1508.9 .................

.. 1, 16, 17

16, 19

.

21 Fed. Reg. 356 (Jan. 19, 1956)....

. . 13

.

45 Fed. Reg. 76,611 (Nov. 19, 1980)..

..

.

61 Fed. Reg. 21,105 (May 9, 1996)...

. .22

.

69 Fed. Reg. 33,536 (June 16, 2004)...

. .22

.

71 Fed. Reg. 3344 (Jan. 20, 2006) ...

..

.

72 Fed. Reg. 12,705 (Mar. 19, 2007),....

.

.18

.

72 Fed. Reg. 55,254 (Sept. 28, 2007)...

.

.16

.

72 Fed. Reg. 56,798 (Oct. 4, 2007) ...

. .21

.

.

1

. 4

Other Authorities:
100 Cong. Rec. 10,171 ...................

.........................................

CarolinaPower & Light Co. (Shearon Harris Nuclear Power Station,
Unit 1; H.B. Robinson Plant, Unit 2), 63 NRC 133 (2006) ...........................
Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2),
51 NRC 90 (2000) ........................................................

iv

14

4

13, 14

Preliminary Statement
Defendant

the Nuclear

Regulatory

Commission

(the "NRC"

or the "government")

respectfully submits this memorandum of law in support of its motion to dismiss the complaint
in the above-captioned action pursuant to Federal Rules of Civil Procedure 12(b) and 56(c).
This lawsuit concerns the Indian Point nuclear power plant, and a diecision by the NRC
to grant an exemption relating to Indian Point's fire protection standards. Plaintiffs allege a
variety of claims in their twenty-one causes of action, but all of them lack merit. The government's actions in this matter were fully consistent with the law and supported by the record,
and--especially in light of the high level of deference accorded to the NRC's decisions--must
be upheld.
Background
A.

Factual History
1.

The NRC's Fire Protection Rule

This case concerns the NRC's rules under 10 C.F.R.

§ 50.48 and 10 C.F.R. Part 50

Appendix R. Those rules require "defense-in-depth" measures to prevent, control, and promptly
extinguish fires, and to protect structures, systems, and components necessary for a safe
shutdown of a nuclear power plant. Following a severe fire at the Browns Ferry plant in 1975,
the NRC embarked on an evaluation of fire safety at licensed plants. The agency initially
applied new fire protection guidelines plant by plant because of design variations, but sufficient
commonality existed for the NRC to initiate rulemaking in 1980.
Following adoption of the new rule for fire protection in 1980, see 45 Fed. Reg. 76,611
(Nov. 19, 1980) (JA 1),' some licensees challenged the rule as unreasonably stringent and

SCitations to "JA" refer to the joint appendix submitted by the parties before the
Second Circuit Court of Appeals. As explained below, plaintiffs' challenge was initially filed
before the circuit court and dismissed for jurisdictional reasons. The documents compiled in
the joint appendix remain the most relevant materials; thus, for ease of reference the joint

inadequately justified. See Connecticut Light & Power Co. v. NRC, 673 F.2d 525 (D.C. Cir.
1982). Pointing out that the new rule allowed licensees "flexibility" in compliance by seeking
exemptions "from any aspect of the fire protection program

. ..

that did not conform to the new

rule," the D.C. Circuit upheld it, as "tempered by the exemption procedure." Id. at 530, 535,
The NRC's expectation that licensees could seek exemptions played a central role in the
Connecticut Light court's assessment of the new rule's reasonableness:
If the utility can show that some combina'tion of protective measures provides
protection equivalent to that afforded by one of the Commission's three stipulated
methods, it will be entitled to an exemption .... Whatever the Commission's present
expectations, it must remain open to power companies to show in individual exemption applications that [other means] can provide adequate levels of fire protection.
673 F.2d at 535 (emphasis added). Thus, the court found that "the exemption procedure is
crucial." Id. at 536.
2.

1984 and 1987 Exemptions Granted to Indian Point

Entergy Nuclear Operations, Inc., is authorized to operate Indian Point 3, a nuclear power
reactor located in Westchester County, New York. Indian Point 3 has applied for and received
specific exemptions from some fire protection requirements, based on detailed safety evaluations performed by the NRC.
Indian Poiht 3 first received such exemptions in 1984 for designated "fire zones" or "fire
areas," including Fire Area ETN (Electric Cable Tunnel)-4 (Fire Zones 73A, 7A and 60A), from
the requirement of protecting redundant "trains" of systems 2 necessary to achieve and maintain safe shutdown (JA 44, 500). Adequately separated trains with one-hour fire barriers plus

appendix has been resubmitted to this Court, attached to the declaration of Benjamin H.
Torrance dated April 5, 2010.
A train is a set of linked electrical and mechanical systems and components used to
perform a function in a nuclear reactor. For example, a plant has redundant trains of systems
to supply water to the reactor if there is a loss-of-coolant accident. The train consists of the
devices and components, including cabling, that perform that function.
2

2

area fire detection and suppression capability is one option provided by the regulations for
achieving this redundancy (JA 499-500). Based on Entergy's application and the NRC's own
safety evaluation (JA 44-126), the NRC granted an exemption from the strict terms of this
rule, considering "the minimum of 12-foot spatial separation between the redundant trains,
minimal fire hazards in the area, the use of asbestos-jacketed flame-retardant cables, and the
installed automatic fire detection and cable tray [fire] suppression systems" (JA 500).
The NRC granted Indian Point 3 a similar exemption for Fire Area PAB (Primary
Auxiliary Building)-2 (Fire Zone 1) following another safety evaluation in 1987 (JA 127, 500).
This exemption was based upon "the partial spatial separation between the redundant safeshutdown trains, the low fire loading in the area, and the existing fire protection features[,]
including an automatic fire detection system, manual hose stations and portable extinguishers,
a partial-height non-combustible barrier designed to protect equipment against radiant heat
from a fire, and a 1-hour rated Hemyc cable wrap around the normal power feed to the
redundant Component Cooling Water (CCW) Pump 33." (JA 500-0 1).
3.

Hlemyc

"Hemyc" is a fibrous insulating material wrapped around cable trays and cable conduits
to protect them from high temperatures in the event of a fire, so that the electric cables can
continue to operate. Concerns over the performance of the Hemyc fire barrier were raised years
ago at onsite NRC inspections and field investigations (JA 167). NRC tests in 2005 identified
Hemyc as potentially nonconforming, i.e., not providing a one-hour fire rating (JA 167-22 1).
The NRC informed its licensees of this deficiency and collected information on Hemyc installations. See NRC Information Notice 2005-07 (JA 167). The NRC then held a public meeting to
discuss the Hemyc test results and the NRC's intention "to take additional regulatory action to
ensure that appropriate measures were under way for compliance with 10 CFR 50.48 require-

3

ments at affected plants" (JA 212).
In 2006, the NRC received a citizen's petition under 10 C.F.R.

§ 2.206 raising concerns

about Hemyc. Shortly thereafter, the NRC issued Generic Letter 2006-03, stating that the NRC
would "determine the extent of condition 3 of the inoperable fire barrier through the use of a
generic communication, and require [nuclear power plant] sites that use these fire barriers to
provide justification for operation" (JA 212). The NRC then issued a decision granting the

§ 2.206 petition, stating that it "shares the concerns expressed" in the petition and "is addressing the Hemyc[] material performance issues in an expeditious manner.''
Generic Letter 2006-03 provided a thorough NRC review of the Hemyc issue for the
industry and public alike. It instructed licensees to determine whether Hemyc fire barrier
material "is installed and relied upon for separation and/or safe shutdown purposes to satisfy
applicable regulatory requirements" and to "describe controls that were used to ensure the
adequacy of other fire barrier types," consistent with the assessment of an earlier generic letter
(JA 215). The NRC further instructed licensees to inform the NRC of "the extent of the [Hemyc]
installation, whether the material complies with regulatory requirements, and any compensatory actions in place to provide equivalent protection and maintain the safe shutdown function
of the affected areas of the plant" (JA 215). Licensees were required to provide technical
evaluations to support claims of compliance, and others were expected to achieve compliance
promptly:

S"Extent of condition" is a term of art NRC inspectors use to assure that licensees
have reviewed with due diligence whether and to what extent an identified inoperability could
haye affected other systems.
4CarolinaPower & Light Co. (Shearon Harris Nuclear Power Station, Unit 1; H.B.
Robinson Plant, Unit 2), 63 NRC 133, 140 (2006); see also 71 Fed. Reg. 3344 (Jan. 20, 2006)
(announcing future issuance of Generic Letter 2006-03 and NRC's granting of the § 2.206
petition).
4

Licensees that cannot justify their continued reliance on Hemyc

.

. .

are

requested to provide a description of corrective actions taken or planned and a
schedule for milestones, including when full compliance will be achieved.
Compensatory and corrective actions must be implemented in accordance with
existing regulations commensurate with the safety significance of the nonconforming condition. NRC expects all licensees to fully restore compliance with 10 CFR
50.48 and submit the required documentation to NRC by December 1, 2007.
(JA 215).
4.

Indian Point 3's Requested Revisions to the 1984 and 1987 Exemptions

In response to Generic Letter 2006-03, Entergy told the NRC that at Indian Point 3 it had
declared its Hemyc "inoperable," meaning that it no longer took credit for its one-hour fire
rating (JA 230), and had implemented compensatory measures in affected areas, including an
hourly fire watch, verification that fire detection systems were operable, and structural modification to install additional protection of electrical raceway supports and metallic penetrations
associated with the Hemyc (JA 231, 233). Entergy proposed to resolve nonconforming Hemyc
by revising existing fire protection exemptions at Indian Point 3 "to reflect that the installed
Hemyc [electric raceway fire barrier system] configurations provide a 30-minute fire resistance
rating" instead of a one-hour rating (JA 235). Entergy included a detailed safety analysis to
support this exemption request, examining the residual rating of the Hemyc fire barriers, plant
structural features, ignition sources, transient combustible and hot work controls, and fire
detection and suppression features in the affected areas (JA 234-51).
The NRC determined that more data and analysis were needed to assess the exemption
requests (JA 279), which Entergy provided (JA 444, 451). Entergy subsequently amended its
exemption requests to reflect a 24-minute rather than 30-minute fire rating for Hemyc
installed on cable trays in Fire Area ETN-4, based on new laboratory tests that reduced the
Hemyc's fire rating to 24 minutes for that particular configuration (JA 461). Entergy recited its
engineering conclusion, supported by the analysis provided, that "this conservatively inter-

5

preted fire resistance rating for the cable tray Hemyc configurations

..

, provide Is] an adequate

level of protection for the enclosed safe-shutdown cable in Fire Area ETN-4, given the limited
amounts and types of hazards in the area and the active and passive fire protection features
that are provided" (JA 462). For Fire Area PAB-2, Entergy remained committed to a 30-minute
fire rating.
The NRC performed a detailed safety evaluation, finding that Entergy had provided a
sound technical basis for the exemption, consistent with NRC fire protection requirements (JA
472-5 12). The NRC granted the revised exemptions on September 28, 2007, published in the
Federal Register on October 4, 2007 (JA 495). The revised exemptions reviewed the history of
the fire protection exemptions for Indian Point 3, describing the basis of the original exemption
for Fire Areas ETN-4 and PAB-2 (JA 500-01), and concluded, in light of the NRC's own safety
evaluation, "that given the existing fire protection features in the affected fire zones, [Entergy]
continues to meet the underlying purposes of 10 CFR Part 50, Appendix R, Subsection III.G.2
for the cable tray, conduit and junction box configurations" (JA 502).
The NRC carefully evaluated the various contributors to the likelihood and severity of a
fire in the two affected areas. First, the NRC considered "fire hazards and ignition sources" in
both fire areas (JA 502). The NRC found that potential ignition sources were principally
transient combustibles in both fire areas, plus lubricating oil in Fire Area PAB-2. The NRC
found that administrative controls prevent a fire of any serious duration due to transient
combustibles, and that the lubricating oil in Fire Area PAB-2 was unlikely to result in fires of
greater than 10-minute severity (JA 506-0 7). Further, the NRC noted that cables in Fire Area
ETN-4 were asbestos-jacketed (JA 503), and the "flame retardant characteristics" of this cable
ensured that any fire in the area would not propagate to any significant degree (JA 241).
Next, the NRC looked at the fire-resistant capacity of the Hemyc fire wrap. Entergy had

6

applied the NRC's test results for Hemyc to the actual wrap configurations at Indian Point 3.
While the configurations were "comparable in most cases" (JA 503), Entergy committed to
enhancements to cable raceway supports to upgrade these configurations to match NRC-tested
configurations (id.). The NRC found Entergy's approach adequate:
Based on [these upgrades and NRC/industry testing], NRC staff concludes that the
licensee has adequately demonstrated a 30-minute rated fire wrap for the [Fire Area
PAB-2 configurations]. The [configuration in Fire Area ETN-4] has been adequately
demonstrated to provide a 24-minute rated fire wrap.
(JA 505).
Two critical considerations in the revised exemption requests were the existing "separation from other fire areas by 3-hour rated fire barriers" (JA 505) and automatic fire detection
features in the two fire areas. The NRC determined that Fire Area ETN-4 contains three fire
zones with automatic fire detection and suppression systems, plus manual fire suppression
equipment, including accessible fire hose stations and portable fire extinguishers (JA 505). The
NRC also noted that Fire Area PAB-2 is likewise separated from other fire areas by a 3-hour
rated fire barrier, and contains an automatic fire detection system and similar manual
suppression equipment (JA 505).
Finally, the NRC considered Entergy's enhanced administrative controls to assure that
only moderate quantities of transient combustibles would pass through these areas. Any
greater quantity of combustibles or "hot work" (e.g., welding) in these fire areas requires prior
approval by a Fire Protection Engineer and additional protective or compensatory measures
(JA 506).
The NRC then evaluated the elements of "defense-in-depth" requirements to prevent,
control, and promptly extinguish fires, and to protect structures, systems, and components
necessary for a safe shutdown of the plant (JA 506-08). The NRC found that "limited ignition
sources" plus administrative controls and the fire detection/suppression features of these areas

7

provided the requisite "defense-in-depth" for safe shutdown (JA 508).
Ultimately, the NRC concluded that the revised exemptions posed no undue risk to the
public health and safety:
The underlying purpose of Subsection III.G.2 of 10 CFR Part 50, Appendix R, is to
ensure that one of the redundant trains necessary to achieve and maintain hot
shutdown conditions remains free of fire damage in the event of a fire. Based on the
existing fire barriers, fire detectors, automatic and manual fire suppression equipment, administrative controls, the fire hazard analysis, the Hemyc configuration,
and the absence of significant combustible loads and ignition sources, NRC staff
judges that application of Subsection III.G.2 of 10 CFR Part 50, Appendix R, for
these fire areas is not necessary to achieve the underlying purpose of this regulation.
(JA 509). Applying the exemption provisions of 10 C.F.R.

§ 50.12(a)(2)(ii), the NR.C determined

that the revised exemptions "meet the underlying purpose" of Section III.G (JA 510).
Plaintiffs in this action objected to the NRC's decision and requested a hearing on
December 3, 2007 (JA 513); the objection and request were denied on January 30, 2008 (JA
909).
B.

Procedural History
In 2008, plaintiffs petitioned the Second Circuit Court of Appeals for review of the NRC's

fire-safety exemption granted to Indian Point and its later order denying a hearing regarding
that exemption (JA 910).? That case was brought under the Hobbs Act, 28 U.S.C.

§ 2342(4),

"which vests the courts of appeals with exclusive jurisdiction over NRC orders made reviewable
by the [Atomic Energy Act ("AEA")]." Brodsky v. NRC, 578 F.3d 175, 177 (2d Cir. 2009). As they
do here, plaintiffs in their circuit case argued that theexemption did not comply with the AEA,
the National Environmental Policy Act ("NEPA"), and the Administrative

Procedure Act

("APA"), and sought an order vacating the exemption and remanding for a hearing. Id. at 179.

SThe petitioners in the Second Circuit case were the same as the plaintiffs in this
action, except that the Rockland County Conservation Association, Inc., was named in the
circuit petition but not in the current complaint.

8

The court of appeals dismissed the petition for lack of jurisdiction. Id. at 177, 183. The
circuit ruled that under the Hobbs Act, the courts of appeals have jurisdiction over final NRC
orders in "any proceeding

. . .

for the granting, suspending, revoking, or amending of any

license,"'" but not over orders granting exemptions, which are distinct from grants or amendments of licenses. Id. at 179-82 (quoting AEA, 42 U.S.C.

§ 2239(a)). The court then held that

the fire-protection order at issue was properly characterized as an exemption, finding that the
agency had reasonably applied its own regulations concerning exemptions and rejecting the
petitioners' argument that the order should instead be considered a license amendment. Id. at
182-84. Thus, the circuit concluded that the order was unreviewable in the court of appeals,
and dismissed the petition. Id. at 1S3-84.6
In a footnote, the circuit noted that the petitioners were "free to seek review in the district
court of the NRC's actions pursuant to the APA." Id. at 184 n.6. Following that suggestion, in
December 2009 plaintiffs filed the instant action. The government now moves to dismiss that
action, or in the alternative for summary judgment.
Argument
Although plaintiffs plead twenty-one separate causes of action, in essence their claims fall
into five categories. Plaintiffs contend that
-

the NRC lacks authority to issue exemptions to its rules (First through Fourth
causes of action);

-

a hearing or public participation was required (Fifth through Ninth causes);

-

the NRC did not adequately prepdre an environmental impact statement or
consider environmental effects (Tenth and Eleventh causes);

-

the NRC's consideration of evidence was flawed (Twelfth through Nineteenth
and Twenty-First causes);

-

the NRC did not spend adequate time considering an exemption (Twentieth
6

The government's petition for rehearing was denied on December 1, 2009.

cause).
All of these arguments fail as a matter of law. For that reason, the complaint should be
dismissed or summary judgment should be granted in favor of the government.
A.

The NRC Has Authority to Grant Exemptions
Plaintiffs first contend that the NRC lacked any authority whatsoever to grant exemp-

tions to its rules, because the AEA does not mention "exemptions." Complaint ¶¶ 52, 56, 62, 69.
That argument disregards both legal precedent and common sense.
It is undisputed that the NRC has the authority to grant and issue licenses to nuclear
power plants, to amend those licenses, and to make rules and regulations governing the
operation of those plants. See, e.g., Complaint

¶ 52; County of Rockland v. NRC, 709 F.2d 766,

768-69 (2d Cir. 1983). By virtue of that fact alone, the NRC has authority to grant exemptions
to the rules it promulgates: "[ijt is well established that an agency's authority to proceed in a
complex area [of] regulation by means of rules of general application entails a concomitant
authority to provide exemption procedures in order to allow for special circumstances." United
States v. Allegheny-Ludlum Steel Corp., 406 U.S. 742, 755 (1972). Indeed, "[cilertain limited
grounds for the creation of exemptions are inherent in the administrative process, and their
unavailability under a statutory scheme should not be presumed, save in the face of the most
unambiguous demonstration of congressional intent to foreclose them." Alabama Power Co. v.
Costle, 636 F.2d 323, 357 (D.C. Cir. 1979). Agencies thus have

"equitable" discretion

. . .

to afford case-by-case treatment taking into account

circumstances peculiar to individual parties in the application of a general rule to
particular cases, or even in appropriate cases to grant dispensation from the rule's
operation. The need for such flexibility in appropriate cases is generally recognized,

and enhances the effective operation of the administrative process

. ...

Id.; accord W. Nebraska Res. Council v. EPA, 943 F.2d 867, 870 (8th Cir. 1991). Under those
authorities, the NRC's general ability to grant exemptions is beyond dispute.
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Moreover, the NRC's regulations expressly provide for the ability to grant exemptions.
10 C.F.R.

§ 50.12. That rule is part of the "comprehensive regulatory framework" created by the

AEA "for the ongoing review of nuclear power plants located in the United States." County of
Rockland, 709 F.2d at 769. To achieve this mandate, Congress broadly "empowered" the NRC
"to promulgate rules and regulations governing the construction and operation of nuclear

power plants." Id.; see generally 42 U.S.C. §§ 2133(a), 22b31(b),

2201(p). Far from narrowly

confining NRC authority, the AEA is "a regulatory scheme which is virtually unique in the
degree to which broad responsibility is reposed in the administrative agency, free of close
prescription in its charter as to how it shall proceed in achieving the statutory objectives."
Siegel v. AEC, 400 F.2d 778, 783 (D.C. Cir. 1968). As part, of its broad power to regulate the
nuclear power industry, the NRC has validly decided to proceed in some matters by granting
case-specific exemptions.
In fact, not only is the NRC permitted to grant exemptions, but it may well be compelled
to consider them. As noted above, the District of Columbia Circuit has upheld the NRC's firesafety regulations, but did so at least in part because the agency retained the flexibility to
grant exemptions to those regulations (as it has done in this case). Connecticut Light, 673 F.2d
at 535. The court there held that "it must remain open to power companies to show in individual exemption applications that [other means] can provide adequate levels of fire protection,"
and that a company that could do so would be "entitled to an exemption." Id. (emphasis added).
Thus, the Connecticut Light court held that "the exemption procedure is crucial" to its determination to uphold the fire-safety regulation. Id. at 536. Plaintiffs' argument that the NRC cannot
grant exemptions thus flatly contradicts judicial precedent, and must be rejected.
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B.

The Exemption Order Required No Hearing or Other Public Participation
Plaintiffs next argue that the exemption was invalid because a hearing was required.

Those claims are unsupported by law, and must fail.
1.

The AEA Required No Hearing

Plaintiffs' first basis for maintaining that a hearing was needed is section 189(a) of the

AEA, 42 U.S.C. § 2239(a). Complaint ¶¶ 74-75, 78-79. That statute provides that
In any proceeding under this chapter, for the granting, suspending, revoking, or
amending of any license or construction permit, or application to transfer control,
and in any proceeding for the issuance or modification of rules and regulations
dealing with the activities of licensees, and in any proceeding for the payment of
compensation, an award or royalties under sections 2183, 2187, 2236(c) or 2238 of
this title, the Commission shall grant a hearing upon the request of any person
whose interest may be affected by the proceeding, and shall admit any such person
as a party to such proceeding.

42 U.S.C. § 2239(a)(1)(A).
Any argument that this statute requires a hearing has been foreclosed by the Second
Circuit's holding dismissing plaintiffs' petition for review, because the provision of the AEA
that requires hearings in certain cases--section 189(a), on which plaintiffs rest their argument-is the same provision that determines whether NRC orders are reviewable directly in
the courts of appeals, and the Second Circuit has already determined that the exemption at
issue here does riot fall within that provision's language. As the circuit explained, the Hobbs
Act gives the circuit courts jurisdiction to review "'all final orders of the [NRC] made review-

able by section 2239 of title 42."'" Brodsky, 578 F.3d at 179-80 (quoting 28 U.S.C. § 2342(4)
(alteration in original)). "Section 2239, in turn, makes reviewable '[a]ny final order entered in
any proceeding of the kind specified in

[§ 2239(a)].'" Id. (quoting 42 U.S.C. § 2239(b) (alteration

in original)). "And § 2239(a), in relevant part, encompasses 'any proceeding
suspending, revoking, or amending of any license."'" Id. (quoting 42 U.S.C.

. .,

for the granting,

§ 2239(a) (alteration

in original)). But "§ 2239(a) does not mention exemptions," and for that reason exemptions are
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not reviewable in the circuit courts. Id.
The

§ 2239(a) that lists the types of NRC orders that are reviewable in the courts of

appeals is the same

§ 2239(a) that lists proceedings that may require a hearing. But the Second

Circuit has already determined that exemptions do not fall within

§ 2239(a). Thus, to maintain

their argument, plaintiffs must now contend that exemptions are not mentioned in
are not covered by

§ 2239(a),

§ 2239(a) for the purposes of judicial review, but are covered sub silentio by

§ 2239(a) for the purposes of requiring a hearing. That is untenable. It is true as a general
matter

that

"the

sive, because
........

-jurisdictional

element

and

hearing-requirement

of § 2239(a)

are-not

coexten-

[the circuits] have Hobbs Act jurisdiction over 'all final orders in licensing

proce e dings whe-th er-or-n-ot--a--h-ea-rin g-b efor e-th-e Commission-occurre d" or-couldh-ave'-occurr ed:•'"
B~rodsky, 578 F.3d at 180 (quoting Florida Power & Light Co. v. Lorion, 470 U.S. 729, 737
(1985)). But the fact'that the judicial review element of

§ 2239(a) is broader than the hearing

element does not allow plaintiffs to escape the simple fact that

§ 223 9(a), for whatever purpose,

does not cover exemptions. Id. at 17 9-80. As the Second Circuit held, exemption is distinct from
'the granting, suspending, revoking, or amending' of a license," and for no purpose can a court
"read exemptions intb the plain text of
In

§ 2239(a)." Id. at 180-81.

addition, as the court of appeals noted, some version of the NRC's exemption

regulation--now at 10 C.F.R.

§ 50.12--has been in effect since the creation of the Atomic

Energy Commission and its initial regulations in 1956. Id. at 181 (citing 21 Fed. Reg. 356 (Jan.
19, 1956)). Over the years the Commission has repeatedly denied hearings on post-licensing
exemptions.7 In those same years, Congress has amended

§ 2239(a), see Energy Policy Act of

1992, Pub. L. 102-486, 106 Stat. 2776, 3120, but did not add exemptions--reinforcing the view,
"evident from text, that Congress intended to have exemptions treated differently from the

SSee, e.g., Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2), 51
NRC 90, 94-99 (2000).
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..............

orders mentioned in

§ 2239(a)." Id.

Moreover, the Commission's longstanding interpretation of

§ 2239(a) is entitled to this

Court's deference. In Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2)
("Zion"), the Commission held that the AEA did not require a hearing for an exemption
proceeding. 51 NRC 90, 94-99 (2000). After a full analysis of the issue, including extensive
analysis of the legislative history,8 Zion concluded that "there is no right to request a hearing
in this case because the action involves an exemption from NRC regulations and not on~e of
those actions for which section 189a. of the AEA provides a right to request a hearing." Id. at
98. That determination is entitled to deference under Chevron, U.S.A.vu. NRDC, which requires
that a court defer to a reasonable agency interpretation of an ambiguous statute. 467 U.s. 837,
842-43 (1984). Thus, even if there were any ambiguity in

§ 2239--contrary to the Second

Circuit's holding that "the plain text" excludes exemptions--the NRC's unquestionably
reasonable reading would control. Indeed, the NRC's reading of
warrants "increased deference

. .,

§ 2239's hearing requirement

because of the unique degree to which broad responsibility

is reposed in the Commission, free of close prescription in its charter as to how it shall proceed
in achieving the statutory objectives." Union of Concerned Scientists v. NRC, 920 F[2d 50, 54
(D.C. Cir. 1990) (internal quotation marks and alterations omitted).
Finally, laying all doubt to rest, two circuit courts of appeals have held that exemption
proceedings do not require a hearing. Massachusetts v. NRC, 878 F.2d 1516, 1520-22 (1st Cir.
1989) (rejecting argument that exemption was in effect an amendment to a license, and
denying a hearing under

§ 2239); Kelley v. Selin, 42 F.3d 1501, 15 14-18 (6th Cir. 1995) (same).

SAmong other things, Zion noted that the senator who introduced the amendment
that eventually became § 2239 stated that "'this section . . . clearly specifies the types of
Commission activities in which a hearing is to be required. The purpose of this revision is to
specify clearly the circumstances in which hearings are to be held."'" 51 NRC at 96 (quoting
100 Cong. Rec. 10,171).
14

As the Kelley court noted, "the right to automatic participation applies only when the agency
acts in a matter provided for in

licensing process. .

...

If

...

§ 189(a), which includes matters generally concerned with the

public participation were automatically required for any agency

action, the public would be entitled to an unrestrained

platform that would disable the

Commission and effectively prevent it from taking any action." 42 F.3d at 1514.9
For all those reasons, the AEA cannot be said to require a hearing.'0
The APA Required No Hearing

2.

Plaintiffs next claim that the APA itself, 5 U.S.C. § 554, requires a hearing. Complaint
¶ 83. That argument is completely meritless: by its own terms,

§ 554 only applies when an

"adjudication [is] required by statute to be determined on the record after opportunity for an
agency hearing." 5 U.S.C.

§ 554(a); accord Southwest Airlines Co. v. TSA, 554 F.3d 1065, 1074

(D.C. Cir. 2009); AT&T Co. v. FCC, 572 F.2d 17, 21-22 (2d Cir. 1978). No statute requires such
a hearing, "on the record" or otherwise, and plaintiffs can point to none.
C.

The NRC Complied with NEPA
Plaintiffs allege that the NRC violated NEPA in several respects. Complaint

106, 112. NEPA, 42 U.S.C.

¶¶ 89, 97,

§ 4321 et seq., was "enacted to ensure that federal agencies examine

and disclose the potential environmental impacts of projects before allowing them to proceed."
Pogliani v. U.S. Army Corps of Engineers, 306 F.3d 1235, 1237 (2d Cir. 2002). The act requires
"a detailed statement describing the environmental impact of the proposed action, a so-called

9

As the Kelley court observed, even without a hearing plaintiffs are "not without

recourse," 42 F.3d at 1515: they are free to invoke the NRC's citizen's petition process in
10 C.F.R. § 2.206; their objections can be heard through that procedure, and judicial review
would be available over the NRC's decision. See Lorion, 470 U.S. 729; Riverkeeper, Inc. v.
Collins, 359 F.3d 156, 158 (2d Cir. 2004).
10

Relatedly, plaintiffs argue that some form of notice was required. That claim is

bound up with their contention regarding the need for a hearing, and fails for the same
reason--the only legal authority they cite is § 2239(a), which requires notice only when a
hearing is required.
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environmental impact statement or EIS," for a "'major federal action"'" that will "'significantly

affect the quality of the human environment."'" d. (quoting 42

U.S.C. § 4332(2)(C)). On the

other hand, if "an agency is unsure about the potential environmental impact of a project or
believes that there will be no significant impact, it prepares an environmental assessment or
EA, which examines the environmental aspects of the project in less detailed terms than an
EIS." Id. (citing 40 C.F.R.

§ 1501.4(b)). In sum, "NEPA does not require an EIS to be issued; an

agency need only prepare an EIS when it finds (either at the outset or through an EA) that a

project will have a significant environmental impact." Id. (citing 42
40 C.F.R.

U.S.C. § 4332(2)(C) and

§§ 1501.4(c), 1508.9(a)(1), 1508.13). If an agency makes a Finding of No Significant

Impact--a FONSI--no EIS is required. Cellular Phone Tash/orce v. FCC, 205 F.3d 82, 94 (2d
Cir. 2000). "The decision not to prepare an EIS is left to the informed discretion of the agency
proposing the action or project." City of New York v. Slater, 145 F.3d 568, 571 (2d Cir. 1998)
(internal-quotation marks omitted).
1.

No EIS Was Required

The NRC issued its EA and FONSI related to the exemption revisions at issue on
September 24, 2007. 72 Fed. Reg. 55,254 (Sept. 28, 2007) (J.A 487). The EA considered the
environmental consequences of the exemption, and concluded that the "proposed action will not
significantly increase the probability or consequences of accidents," will not cause a "significant
increase in the amount of any effluent released off site" or a "significant increase in occupational or public radiation exposure," will "'not affect non-radiological plant effluents" and
otherwise "has no other environmental impact." Id. On that basis, the NRC issued the FONSI,
and thus concluded there was no need for an EIS. Id.
That decision not to issue an EIS rests within the agency's discretion, Slat er, 145 F.3d at
571, and can only be overturned on judicial review if it was "arbitrary and capricious," with the
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Court "defer[ring] to the informed discretion of the responsible federal agencies," Marsh v.
Oregon NaturalResources Council, 490 U.S. 360, 375-77 (1989). The decision must be upheld
if it was "based on a consideration of the relevant factors" and there was no "clear error of
judgment"--a standard that requires a "-searching and careful" but ultimately "narrow" inquiry,
duly deferential to the agency's expertise in making these scientific judgments. Id. at 378
(internal quotation marks omitted).
Under this standard, the NRC's EA and FONSI must be upheld.fhe NRC considered the
"relevant factors"--as noted above, the EA described the agency's consideration of various types
of environmental risk; and went on to compare those risks to the alternative of taking no
action. 1' 72 Fed. Reg. 55,254; see 10 C.F.R.

§§ 51.30(a) & 51.32(a) (describing elements of NRC's

EAs and FONSIs, all of which are present here). There is simply nothing in the record to
indicate that the NRC should have considered any other factor, or that its consideration was
deficient, and thus that it improperly exercised its discretion not to issue an EIS.
Plaintiffs claim that NEPA requires federal agencies to "provide a detailed assessment of
all possibilities affecting the quality of the 'human environment,"'" and on that basis fault the
NRC for failing to consider the risk of terrorism. Complaint
cite 42 U.S.C.

¶

110-11 (emphasis added). They

§ 4332(2)(C), but neither that provision nor any other law imposes such an

impossible "all possibilities" standard on the government. Nor does any other law require
consideration of terrorist risk in an EA (and the provision plaintiffs cite describes EISs, not
EAs). The Third Circuit has rejected the need to consider the possibility of a terrorist attack in

•' The Second Circuit long ago acknowledged that "it remains something of an
anomaly to insist that an agency assess alternatives for an action that it has determined will
not have a 'significant' effect on the environment," and therefore concluded that "an agency's
finding of no significant impact, if otherwise va~lid, permits the agency to consider a narrower
range of alternatives than it might be obliged toassess before undertaking action that would
significantly affect the environment." City of New York v. DOT, 715 F.2d 732, 744 (2d Cir.
1983); see 40 C.F.R. § 1508.9(b) (requiring only "brief discussions" of alternatives if an EA is
prepared).
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an EA in a nuclear plant licensing case, finding both that there is no reasonably close causal
relationship between a licensing proceeding and the environmental effects of a terrorist attack,
and that the NRC has already concluded that the effects of such an attack would be no worse
than those of a severe accident. New Jersey Dep't of Env. Protection v. NRC, 561 F.3d 132, 136-

44 (3d Cir. 2009).i2 Similarly, the NRC's EA in this case concluded that "[t]he proposed action
will not significantly increase the probability or consequences of accidents." 72 Fed. Reg.
55,254.13
2.

No Hearing Was Required

Plaintiffs claim a hearing was required under 40 C.F.R. § 1506.6(c). 14 That regulation says
that an agency should hold a hearing "whenever appropriate or in accordance with statutory
requirements

applicable

to the

agency."

40

C.F.R.

§ 1506.6(c); accord Friends of the

Omnpompanoosuc v. FERC, 968 F.2d 1549, 1557 (2d Cir. 1992). As detailed above, no statute

12

But see San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (9th Cir. 2006)

(NRC cannot "categorically" refuse to consider terrorist risk in EAs). That case is distinguishable, as it involved factual contentions that the regulatory action would increase the probability of terrorist attack. Id. at 1030; see N.J. DEP, 561 F.3d at 142. Moreover, as the Third
Circuit explained, the Mothers for Peace reasoning is inconsistent with Supreme Court
precedent and contrary to the prevailing law in other circuits. N.J. DEP, 561 F.3d at 142-43.
And the Ninth Circuit itself has more recently upheld an NRC EA that declined to evaluate
terrorist attacks, finding it outside the scope of the regulatory action and leaving open the
question of whether environmental effects of terrorist attack were "too speculative to necessitate their inclusion in [an] EA." Public Citizen v. NRC, 573 F.3d 916, 929 (9th Cir. 2009); see
infra note 13.
la Additionally, both before and after September 11, 2001, the NRC has engaged in
proceedings to protect nuclear power reactors from attacks. e.g., 72 Fed. Reg. 12,705 (Mar. 19,
2007), 10 C.F.R. Part 73, and the resulting rule has been upheld, Public Citizen v. NRC, 573
F.3d 916 (9th Cir. 2009). Indeed, the circuit there held that the NRC properly declined to
consider an air-based terrorist threat in its EA in that proceeding, finding the NRC had
imposed "reasonable boundaries in the scope of an EA alternative action analysis." Id. at 92829. If the threat of air-based terrorism was properly outside the scope of an EA considering
protection of nuclear plants against attacks, it is certainly outside the scope of tbe very limited
fire-protection exemption proceeding here.
'4

Plaintiffs miscite this regulation as 42 U.S.C.
18

§ 1506.6.

requires a hearing; thus, the NRC was left to determine if a hearing was "appropriate,"
considering whether there was "[s] ubstantial environmental controversy concerning the
proposed action or substantial interest in holding the hearing." Review of the NRC's determination should be doubly deferential: not only under the "arbitrary and capricious" standard
detailed in Marsh and described above, but because the regulationi, by "only direct[ing] the
agency to hold a hearing 'whenever appropriate,"'" Sierra Club v. FERC, 754 F.2d 1506, 1510
(9th Cir. 1985), itself leaves the decision to the NRC's discretion. Even when a court concludes
that a hearing might have been "beneficial," it cannot require the agency to hold one.
Ompompanoosuc, 968 F:2d at 1557.
Plaintiffs argue that such "controversy" existed, but point only to a generalized opposition.
to "[Indian Point] operations" rather than anything to do with the fire-protection exemption at
issue, which concerns not the plant's "operations" as a whole but merely two discrete areas of
the facility. Complaint ¶1 90. The alleged "general concerns of public health and welfare," id.,
are not sufficient to be deemed "substantial environmental controversy," much less to establish
that the NRC's action was arbitrary and capricious. More broadly, the Second Circuit has noted
in a similar context that "[t]here is

. . .

a difference between 'controversy' and 'opposition'";

here, plaintiffs cannot establish that a "substantial dispute exists as to the size, nature, or
effect of the major federal action rather than

. .,

the [mere] existence of opposition to a use."

Ompompanoosuc, 968 F.2d at 1557. Thus, no bearing was required under the NEPA regulations.' 5

'5
Plaintiffs also complain that there was no "public notice" of the EA and FONSI
under 40 C.F.R. § 1506.6(b). Complaint ¶¶ 93-98. That is a bewildering contention, as the EA
and FONSI were published in the Federal Register. Plaintiffs appear to argue that there
should have been advance notice of the EA and FONSI, but that claim is belied by the
regulations themselves, which specifically provide that such advance notice is only required
in "certain limited circumstances" not present here. 40 C.F.R. § 1501.4(e)(2); TOMAC,
Taxpayers of Michigan Against Casinos v. Norton, 433 F.3d 852, 861 (D.C. Cir. 2006) (citing
cases and noting that public-participation requirements for EAs are less stringent than for
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D.

The NRC Properly Granted the Exemption
Plaintiffs next fault the NRC for its consideration of the evidence--claiming that the

agency offered no evidentiary support for its conclusions (Complaint ¶}¶ 117, 121, 126, 130, 135,
139, 158), that it failed to consider other evidence (id.
not in the administrative record (id.

¶ 142), and that it considered evidence

¶ 146). For those reasons, plaintiffs contend that the NRC

acted arbitrarily and capriciously.
Under the NRC's regulation, the agency must conclude that a proposed exemption is
"[a]uthorized by law, wilY-not present an undue risk to the public health and safety, and [is]
consistent with the common defense and security"; in addition, the NRC must find a "special
circumstance[]," one of which is that "[a]pplication of the regulation in the particular circum-

stances

... .

is not necessary to achieve the underlying purpose of the rule." 10 C.F.R. § 50.12(a).

In granting the exemption at issue in this case, the NRC addressed all those elements, and
concluded that they were met. That decision may not be overturned unless it is found "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law." 5 U.S.C.

§ 706(2)(a); accord Riverkeeper, Inc. v. EPA, 358 F.3d 174, 184 (2d Cir. 2004); County of
Rockland, 709 F.2d at 776. This standard is "narrow" and "highly deferential" in light of the

NRC's "special expertise and.

.,

wide range of experience in nuclear power plant operation and

safety," County of Rock land, 709 F.2d at 776 (internal quotation marks omitted), and the Court
may not substitute its judgment for the NRC's, Gully v. Nat'l Credit Union Admin. Bd., 341
F.3d 155, 163 (2d Cir. 2003); Duke Power Co. v. NRC, 770 F.2d 386, 391 (4th Cir. 1985) (court
may not "set aside the [NRC's] decision when the [NRC] has given a reasoned explanation" or

"substitute [its] judgment in a matter as arcane as nuclear safety.

.,

for the agency with both

EISs, and generally rest in agency's discretion); Pogliani, 306 F.3d at 1239-40 (plaintiff must
"demonstrate[]" circumstances requiring public notice of EA); see 10 C.F.R. § 51.33 (specifying
when NRC "may" publish draft FONSI in advance).
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the responsibility and expertise in the field").
The NRC's Consideration of the Evidence

1.

Section III.G.2 of Appendix R to 10 C.F.R. Part 50 "provides [for] use of a 1-hour fire
barrier, in addition to installed fire detection and automatic fire suppression in the area, as one
means for complying with this fire protection requirement." (JA 499-500) (emphasis added)
(published at 72 Fed. Reg. 56,798 (Oct. 4, 2007)).16 As noted above, Indian Point 3 first received
exemptions from requirements in the NRC's fire protection rules in 1984 and 1987. Id.

at

56,798 (JA 500). The NRC actions at issue here involve revisions to those exemptions.

Fire protection plans at commercial nuclear power plants offer "defense-in-depth

. . .

in

fire areas important to safety" so as to prevent fires; detect rapidly, control, and extinguish
fires that do occur; and protect structures, systems, and components important to safety so that
a fire that is not promptly extinguished will not prevent the safe shutdown of the plant.
10 C.F.R. Part 50, Appx. R

§ II.A. Section 50.48 and Appendix R contain numerous prescriptive

measures, including design, engineering, and administrative criteria, for achieving these
results. But, as the D.C. Circuit recognized years ago in Connecticut Light, these prescriptive
criteria are not the only means to assure the fire protection objectives are met; exemptions
allowing licensees to meet the objectives in different ways are permissible and contemplated.
673 F.2d at 530. Such exemptions allow the NRC use its technical judgment to assure compliance with the safety objectives of the fire-protection rules by means of performance-based
rather than prescriptive standards. 17

16

The licensee must maintain two independent cable trains that provide power

necessary to shut down the reactor and maintain its safe shutdown. These two trains are to
be separated by a barrier, typically a cable protective cover with a one-hour fire rating. This
ensures that loss of one cable train will not disable the other.
17

In several rulemaking proceedings, the Commission has recognized the value of

performance-based safety rules over prescriptive standards, and the agency is "continuing to
move toward a performance-based regulatory approach in most of its rule making" in accor21

After the NRC investigated and determined the nonconforming performance of Hemyc
cable fire wrap, Entergy asked the NRC for an exemption for two fire areas, based on installed
fire protection features used in conjunction with the now lower-rated Hemyc barrier. The NRC
performed a detailed safety evaluation (JA 502-08). In its analysis, the NRC first examined
potential fire hazards and ignition sources in the affected areas (JA 502-03). It ensured that
the installation of the Hemyc fire wrap at Indian Point 3 matched the configuration in its own
testing so as to provide the samhe level of protection (JA 503-05). The NRC also considered
existing fire barriers and fire suppression systems already in place as well as improved
administrative controls over "hot work and transient combustibles" in affected areas (JA 50506). The agency then assessed the goals of "defense-in-depth" fire protection--preventing fires;
detecting, controlling and extinguishing fires; and protecting safety elements against fires that
are not promptly extinguished--and concluded that each objective would be met with the
exemption in place (JA 506-08). The NRC next considered the requirements of 10 C.F.R.

§ 50.12. It determined that the exemption was authorized by law as it was not in violation of
the AEA or the NRC's regulations (JA 509).'8 The agency also found thatJ~there was no undue
risk to public health or safety, as the fire-protection purposes of Section III.G.2 were met, and
the exemption created no new accident precursors and did not increase the probability or the
consequences of accidents (JA 509). Similarly, the NRC found the exemption had no relation to
security issues and thus did not impact the common defense and security (JA 510).

dance with congressional directives. 61 Fed. Reg. 21,105, 21,106 (May 9, 1996). More specifically, although not directly applicable to this case, the NRC in 2004 added a new subsection,
10 C.F.R. § 50.48(c), to its fire-protection regulation that permits licensees to adopt a
performance-based alternative to the prescriptive rules of 10 C.F.R. § 50.48(b), at issue here.
69 Fed. Reg. 33,536 (June 16, 2004).
is The term "authorized by law" "..has
been consistently interpreted by the NRC to
require that the grant of the exemption not violate any law." Shoreham-Wading River Cent.
School Dist. v. NRC, 931 F.2d 102, 106 (D.C. Cir. 1991). The agency's finding here was in
accord with that longstanding practice.
22

•Finally, the NRC found the requisite special circumstance, i.e., that the application

~of the

regulation is not necessary to achieve its underlying purpose. The NRC was well aware from
its own testing that the Hemyc wrap provided only 24 or 30 minutes of protection, but
concluded that "a credible fire" in the affected areas "will be limited in severity and would not
challenge the 24- or 30-minute barriers" (JA 508). In finding that the revised exemptions would
not create undue risk to public health and safety, the NRC explained why a one-hour fire rating
in the two affected areas, as provided in the NRC's fire-protection rule, was unnecessary to
achieve adequate fire protection, given the circumstances at Indian Point 3:
Based on the existing fire barriers, fire detectors, automatic and manual fire
suppression equipment, administrative controls, the fire hazard analysis, the Hemyc
configuration and the absence of significant combustible loads and ignition sources,
NRC staff judges that application of Section III.G.2 of 10 CFR Part 50, Appendix R%,
for these Fire Areas is not necessary to achieve the underlying purpose of this
regulation.
(JA 509; accord JA 510 (repeating factors in finding special circumstance)). Thus, having found
all the elements of 10 C.F.R.

§ 50.12 were met, the NRC granted the exemption.

That determination was lawful and within the agency's discretion. Under the Atomic
Energy Act, the NRC has been "given broad regulatory authority over the development of
nuclear energy." Vermont Yankee Nuclear Power Corp. v. NVRDC, 435 U.S. 519, 526 (1978). The
AEA requires the NRC to find that use of nuclear power will "provide adequate protection to
the health and safety of the public," 42 U.S.C.

§ 2232(a), but "adequate protection" is "not

absolute protection," Union of Concerned Scientists v. NRC, 824 F.2d 108, 114 (D.C. Cir. 1987).
"Congress has given the Commission considerable latitude to decide the difficult questions
that arise with respect to nuclear safety," and the courts may not "unduly circumscribe that
latitude." County of Rockland, 709 F.2d at 776; accord Riverkeeper, Inc. v. Collins, 359 F.3d
156, 171 (2d Cir. 2004). Courts are to be "most deferential" when examining "the kind of
scientific determination" made by the NRC in regulating nuclear power plants. Baltimore Gas
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& Elect. v. NRDC, 462 U.S. 87, 103 (1983); accord Duke Power, 770 F.2d at 391.
The record here confirms that, following an exchange of correspondence with Entergy to
obtain all technical and engineering data necessary for its review, the NRC carefully reviewed
the application, issued a safety evaluation, and made all the requisite findings under 10 C.F.R.

§ 50.12. (JA 499-511). Plaintiffs challenge each of those findings in turn, but their allegations
are conclusory, point to no facts to support them, and thus deserve no weight: pleadings that
are "no more than conclusions[] are not entitled to the assumption of truth," and "'[1l~abels and

conclusions,"'

"..

'naked assertions' devoid of 'further factual enhancement,"'" and "the-defendant-

unlawfully-harmed~me accusation[s]" are not sufficient to survive a motion to dismiss. Ashcroft
v. Iqbal, 129 S. Ct. 1937, 1949-50 (2009). In fact, while the complaint lists each of the elements
of§ 50.12 and alleges that the NRC "failiedj to offer any evidence or support for its conclusion,"
Complaint ¶¶~ 114-39, not a single one of those claims is supported by any facts or legal
citations; they thus fail under Iqbal.
2.

The NRC's Record

Plaintiffs claim that the NRC "intentionally and admittedly omit[ted]" documents in the
agency's possession from the administrative record--allegedly failing to consider some and
considering another but failing to included it in the record.' 9 Complaint ¶¶ 14 1-49. Again, this
is entirely conclusory and must be dismissed under Iqbal: the complaint simply accuses the
government of wrongdoing without any specifics, failing even to identify the "significant
number of documents" that the NRC supposedly admitted it ignored, except one. Complaint
¶ 28. That one document, Entergy's "Fire Hazards Analysis," mentioned in the order granting
the exemption, was maintained by Entergy but not submitted to or docketed by the NRC. All
pertinent data from the Analysis appear independently in Entergy's submissions and NRC's

19

The government certified an administrative record to the court of appeals, which is

attached to the Torrance Declaration.
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evaluation, which are in the record, and in granting the revised exemptions NRC relied only
upon documents in that record. Plaintiffs' ipse dixit to the contrary cannot stand.
E.

The NRC Gave Adequate Consideration to the Exemption Request
Finally, plaintiffs argue that the NRC did not spend enough time considering Entergy's

request for an exemption. Complaint •f 151-55. That claim is ungrounded-in law or fact. No
case holds that an agency acted arbitrarily and capriciously by taking too little time to decide
a matter; whether an agency's action was lawful depends on the action itself, not on whether
the agency moved too quickly according to some arbitrary guidepost determined by a private
-- ci tizen---T-h e •eclai m•-s ..fact-u a-ily- b a~sete ss-a s wetlk-E nter gy-saub mi tt e d-it s-in~it-ial .--r eq •uest -forr-an
exemption on July 24, 2006 (JA 234), provided the NRC with additional requested information
on April 30 and May 23, 2007 (JA 279, 444, 451), and revised its exemption request for one of
the two fire areas, from a thirty-minute to a twenty-four-minute rating, on August 16, 2007 (JA
461). The NRC granted the exemption request, as partly revised, on September 28, 2007 (JA
499-512). Thus, the agency had the entire request under consideration for approximately
fourteen months (July 2006 to September 2007), during which time it was studying the Indian
P~oint plant and the two fire areas at issue--and, in addition, the NRC had previously studied
those two fire areas when it granted exemptions in 1984 and 1987. It is therefore neither
surprising nor unreasonable that the agency was able to address Entergy's revised request in
forty-three days, as it had been considering the broader request for much longer.
Conclusion
For all the reasons Stated above, the complaint must be dismissed, or summary judgment
granted in favor of the government.
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Respectfully,
PREET BHARARA
United States Attorney
By:

/s! Benjamin H. Torrance
BENJAMIN H. TORRANCE
Assistant United States Attorney
Telephone: 212.637.2703
Fax: 212.637.2702
E-mail: benjamin.torrance@usdoj.gov
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Preliminary Statement
Defendant the Nuclear Regulatory

Commission

(the "NRC"

or the "government")

respectfully submits this reply memorandum of law in support of its motion to dismiss the
complaint in the above-captioned action.
Argument
A.

Background
Plaintiffs rely on several mischaracterizations of the NRC's regulatory regime and the

history of this case. They argue, without authority, that Appendix R to 10 C.F.R. Part 50
contains "ironclad" requirements regarding the one-hour rating for fire barriers. Pls.' Br. at 1.
But they ignore the fact that another provision of the same regulation--1

C.F.R%.

§ 50.12, the

section applied in this case (JA 484)--expressly permits exemptions to those supposedly
"ironclad" requirements.' They deny that the rules refer to "defense-in-depth" protection--"fire
prevention, fire detection, fire suppression, mitigation, and post-fire safe shutdown capability"--though that term appears throughout the NRC's rule. E.g., 10 C.F.R%.

§ 50.48(c)(2)(vii)(C),

50.48(c)(4)(iii), Part 5.0 App. R%II.A; see Carolina Power & Light Co. (Shearon. Harris Nuclear
Power Plant, Unit 1), 65 N.R.C. 643, 643 (2007). They criticize the NRC for looking to the
requirement's "purpose," Pls.' Br. at 1-2, but fail to note that

§ 50.12 itself says that the NRC

must determine if application of the regulation serves its underlying purpose.
And they wrongly complain that the record does not show that the NRC performed a
detailed safety evaluation of the proposed exemption or explained why a serious fire would not

SPlaintiffs also concede (Pls.' Br. at 2) that the NRC has adopted performance-based
rules in lieu of prescriptive standards--a shift that, as the government earlier noted (Gov't Br.
at 21 n.17), is in accordance with congressionaldirectives. Yet plaintiffs speculate--with no
citation or evidence--that Entergy has "refused to avail itself of [this] process, because it
requires a license amendment and public participation." Pls.' Br. at 2. Regardless of plaintiffs'
baseless c onjecture, Entergy's supposed decisions are no reason to limit the NRC's otherwiseexisting authority to grant exemptions as it did in this case.

occur in the affected areas. Pis.' Br. at 2-3. To the contrary, the NRC thoroughly examined the
existing fire detection and suppression systems, administrative controls to prevent fires, and
the fire ratings of the Hemyc fire barrier at issue to determine the severity of a credible fire in
the areas in question. (JA 482-84). The published notice granting the exemption reflects the
care and detail of the NRC's analysis (JA 474-86)--an analysis that must be reviewed
deferentially, e.g., Baltimore Gas & Elec. v. NRDC, 462 U.S. 87, 103 (1983); County of Rockland
v. NRC, 709 F.2d 766, 776 (2d Cir. 1983). Indeed, plaintiffs concede--as they must--that the
record supports the conclusion that there is no "undue risk to the public health and safety"
from the exemption granted by the NRC in this case. Pls.' Br. at 10.
B.

The AEA Allows Exemptions, and Does Not Require a Hearing
Plaintiffs repeat the arguments in their complaint that the NRC has no authority to issue

exemptions to its own rule, relying entirely on the lack of express authority in the Atomic
Energy Act ("AEA"). But they ignore the well-established law that the authority to exempt
inheres in the authority to regulate, United States v. Allegheny-Ludlum Steel Corp., 406 U.S.
742, 755 (1972); Alabama Power Co. v. Costle, 636 F.2d 323, 357 (D.C. Cir. 1979); W. Nebraska
Res. Council v. EPA, 943 F.2d 867, 870 (8th Cir. 1991)--a principle that especially applies to
an agency with extraordinarily broad power to decide how to achieve its regulatory objectives,
Siegel v. AEC, 400 F.2d 778, 783 (D.C. Cir. 1968). The fact that the AEA specifically mentions
exemptions in some contexts, Pls.' Br. at 4, does not negate the NRC's broader, inherent
authority to grant exemptions generally.2
In fact, as the government noted in its opening brief, the D.C. Circuit has held that the
NRC not only may, but under some circumstances must, grant exemptions. Connecticut Light
& Power Co. v. NRC, 673 F.2d 525, 535-36 (D.C. Cir. 1982). Plaintiffs attempt to distinguish

2For

that reason, plaintiffs' characterization of the NRC's exemption authority as

"non-statutory"~ is inaccurate; the authority derives from the AEA itself.

2

Connecticut Light by noting that the NRC there provided licensees with a specific thirty-day
opportunity to seek exemptions. Pis.' Br. at 6-7. But that opportunity was merely a statement
that the agency would toll implementation of its rules for a time to allow exemptions to be
sought. 673 F.2d at 530. That says nothing about the NRC's underlying authority to issue such
exemptions, which was then and is now specified in 10 C.F.R.

§ 50.12. In fact, that exemption

authority has been part of the agency's regulatory structure, without congressional objection,
for over fifty years. 21 Fed. Reg. 355 (Jan. 19, 1956); Brodsky v. NRC, 578 F.3d 175, 181 (2d
Cir. 2009).
Instead of addressing these authorities, plaintiffs offer a theory that the NRC's exemption
authority should be "limited" to "situations that are emergencies, are temporary in duration,
do not involve public'health' and safety, and are granted with full public knowledge and
participation." Pls.' Br. at 4-5. But their proposal comes without benefit of citation to any
authority, or any support in the law: none of the cases cited above or in the government's
opening brief state that an agency's authority to issue exemptions should be so narrowly
limited, and such a limitation would contradict the NRC's broad power to conduct its regulatory business. E.g., Siegel, 400 F.2d at 783.
Plaintiffs also mischaracterize the cases on which they rely. They claim that the NRC
"allowed some form of public notice and participation" in Duke Power Co. v. NRC--but in that
case, the "hearings" that were granted were between the plant operator and the agency; the
general public was not involved. 770 F.2d 386, 390 (4th Cir. 1985) ("[the NRC's] staff gave
Duke three hearings and received its oral presentations, its written arguments, and various
slides submitted by it"; hearings involved "extensive presentations by Duke"). Thus, Duke
Power does not require an opportunity for a public hearing for NRC exemptions. 3

3 Even if there had been public participation in Duke Power, plaintiffs' argument
relies on a logical fallacy: the fact that the court ruled that the NRC gave matters an adequate
3

Nor does Kelley v. Selin, 42 F.3d 1501 (6th Cir. 1995). Kelley held that "not every proposed
[NRC] action" is subject to public participation; "the right to automatic participation applies
only when the agency acts in a matter provided for in [AEA]

§ 189(a), which includes matters

generally concerned with the licensing process." Id. at 1514. That is precisely the government's
argument here. Gov't Br. at 12-15. Exemptions are not provided for in

§ 189(a), 42 U.S.C.

§ 223 9(a); that provision therefore does not require a hearing. Thus, plaintiffs' quotation from
Kelley that "parties may not be denied a hearing on an issue the Commission agrees is material
to its licensing decision," Pls.' Br. at 6 (quoting 42 F.3d at 1515), is entirely inapposite. In
Kelley, despite the fact that "[t]he NRC's actions

. . .

benefitted [the plant and its operator],

[they] were not directed toward licensing the facility." 42 F.3d at 1515. Thus, the court
concluded, "the grant of an exemption from a generic requirement does not constitute an
amendment to the reactor's license that would trigger hearing rights," id. at 1517--a holding
that governs in this case, and that governed in all the many cases. in which courts heard
challenges to exemptions granted by the NRC without requiring a hearing, Int'l Broth. of Elec.
Workers, Local 1245 v. NRC, 966 F.2d 521 (9th Cir. 1992); Shoreham-Wading River Cent.
School Dist. v. NRC, 931 F.2d 102 (]D.C. Cir. 1991); Massachusetts v. NRC, 878 F.2d 1516 (1st
Cir. 1989); Eddleman v. NRC, 825 F.2d 46 (4th Cir. 1987); Duke Power, 770 F.2d 386; NRDC
v. NRC, 695 F.2d 623 (D.C. Cir. 1982).4

"hard look" where a hearing was held does not imply that if there had been no hearing, the
agency "[b]y definition" did not give a hard look. Pls.' Br. at 5.
4 Plaintiffs rely on the statement in Kelley that the NRC's decisions "did not exempt
[the plant operator] from operating under any specific safety requirements or change the rules
applicable to [the operator] to such an extent that it no longer followed otherwise applicable
NRC rules and regulations." Pls.' Br. at 6 (quoting 42 F.3d at 1515)..But NRC regulations,
which include exemption authority under § 50.12, have been followed here. Massachusetts v.
NRC, 878 F.2d 1516, 1521 (1st Cir. 1989) ("The same regulation which imposes the ...
requirement [10 C.F.R. Part 50] allows for exemptions to it. . ... This does riot amount to a
license amendment."). Moreover, Kelley's statement did not imply its converse: that any
exemption from safety regulations must therefore be a licensing decision subject to public
4

Plaintiffs also contend that "the cases make clear that where courts have permitted an
'exemption' they relied on the fact that it was temporary, it did not involve public health and
safety, and that the NRC had engaged in at least some meaningful public participation." Pls.'
Br. at 7; id. at 14-15. That argument was rejected--both as a characterization of the precedents and as a statement of law--by the Second Circuit in plaintiffs' prior action. The court
noted plaintiffs' argument "that this exemption should be deemed an amendment [and thus
subject to hearings] because it is permanent" and their reliance on Massachusetts v. NRC, 878
F.2d 1516 (1st Cir. 1989), the same case they rely on now. Pis.' Br. at 14-15. The Second
Circuit first concluded that plaintiffs had misunderstood the Massachusetts case:
the NRC had granted that exemption pursuant to 10 C.F.R. § 50.12(a)(2)(v), which
allows exemptions providing "temporary relief from the applicable regulation." 878
F.2d at 1521 & n.7. In citing the temporary nature of the exemption before it, the
First Circuit confirmed that the NRC had applied its regulations reasonably, but did
not announce a general standard for distinguishing exemptions from amendments.
Brodsky, 578 F.3d at 183. And second, the circuit held that plaintiffs' view was inconsistent
with the law: "Nor would such a standard comport with the NRC regulations: a requirement
that exemptions must be temporary would conflict with the five 'special circumstances' that
allow for exemptions even if the relief is permanent." Id. As emphasized by the Second Circuit,
plaintiffs' entire argument is ungrounded in the governing regulation specifying the NRC's
power to issue exemptions; that regulation says nothing about the made-up limitations
plaintiffs would now impose, and no case suggests otherwise.
C.

The NRC Satisfied Its Regulatory Criteria
Plaintiffs next argue that the exemption was invalid because the agency did not satisfy

the criteria of 10 C.F.R.

§ 50.12. That is wrong: as stated in the published exemption notice, the

NRC considered each of the requirements of the exemption regulation and, based on the record,

hearing.

5

concluded they had been met. (JA 484). As the Second Circuit has already noted, the agency's
determinations in that regard were "reasonabl[e]" and "[c]onsistent with 10 C.F.R.

§ 50.12."

Brodsky, 578 F.3d at 182. The NRC's conclusion is entitled to the Court's deference. Baltimore
Gas, 462 U.S. at 103.
Plaintiffs' arguments to the contrary fail. They first allege that the NRC did not support
its conclusion that the exemption was "authorized by law,"

§ 50.12(a)(1). Plaintiffs never clarify

what kind of "evidence" they believe is necessary to support this legal conclusion, Pis.' Br. at
8. Regardless, the law is clear and well settled that "authorized by law" has its common-sense
meaning: the "term 'authorized by law' has been consistently interpreted by the NRC to require
that the grant of the exemption not violate any law." Shoreham-Wading River Cent. School
Dist. v. NRC, 931 F.2d 102, 106 (D.C. Cir. 1991). Plaintiffs identify no violation of law here and
none exists; the requested exemptions on their face meet NRC standards, and granting the
exemptions would not result in a violation of the Atomic Energy Act or NRC regulations.5
Plaintiffs next claim that the NRC did not find that the exemption is "consistent with
common defense and security." 10 C.F.R.

§ 50.12(a)(1). Again, the face of the exemption notice

reflects the NRC's consideration of that criterion. (JA 484). As in other cases, any effect here
on national security independent of safety "appears nil." Shoreham-Wading, 931 F.2d at 106.
"[T]here can be no serious contention," id., that revising exemptions originally issued years
earlier--and found safe then and again now--has an effect on "common defense and security."
No separate evidence to support this common-sense finding was required.

•
Plaintiffs instead claim that the NRC must provide "argument" in favor of its
conclusion, "especially" because plaintiffs question the exemption authority. Pls.' Br. at 8. As
the exemption regulation has been established for over half a century, it would be utterly
nonsensical to require the agency to reiterate "arguments" in favor of an authority the courts
have repeatedly accepted. Unsurprisingly, plaintiffs offer no citations for their novel view.
Where, as here, the agency's rationale may be reasonably discerned by the Court, the action
should be upheld. Alaska Dep't of Environmental Conservation v. EPA, 540 U.S. 461, 496
(2004).

6

D.

The AEA Requires No Hearing for Exemptions
Plaintiffs argue that the AEA itself requires a hearing for an exemption. Pis.' Br. at 10.

To begin with, there is nothing inconsistent in the statutory interpretation offered by the
government in its opening brief: on the one hand, the authority to issue exemptions inheres in
the statutory authority to regulate granted to the NRC; on the other, as Congress specifically
listed events that would trigger a hearing, and did not include exemptions, exemptions are not
included. Both are common-sense readings of the AEA, in accordance with normal modes of
statutory interpretation.
The Second Circuit's decision in the earlier case precludes plaintiffs' argument. Plaintiffs
characterize the court's decision as "dicta," Pls.' Br. at 11, but it was central to the holding: the
circuit held that the NRC's action at issue here was an exemption pursuant to 10 C.F.R.

§ 50.12, not a de facto license amendment as plaintiffs argued to the circuit (and reiterate
here), and is therefore not covered by 42 U.S.C.

§ 2239(a). Brodsky, 578 F.3d at 179-84.

Regardless of the fact that under Florida Power & Light Co.
(1985), the judicial-review element of

Lorion, 470 U.S. 729, 737

§ 2239 is different from the hearing element, the very

simple fact remains that for a hearing to be required under
be covered by

v.

§ 22 39(a), the NRC's action must

§ 2239(a)--and the Second Circuit has said plainly and explicitly that an

exemption is not. 6 Brodsky

,

578 F.3d at 180-81 ("an exemption is distinct from 'the granting,

suspending, revoking, or amending' of a license" covered by
exemptions into the plain text of

§ 2239(a); "we cannot read

§ 2239(a), particularly when the NRC itself (to which

deference is owed) is urging that exemptions are different from 'amending

. . .

[a] license' and

the other orders mentioned in that section"). "Congress intended to have exemptions treated
differently from the orders mentioned in

6In

§ 2239(a)," id. at 181; plaintiffs therefore cannot

fact, under Lorion the judicial-review component of

hearing component, further foreclosing plaintiffs' argument.

7

§ 2239 is broader than the

prevail in asking this Court to treat them the same.7
Plaintiffs next argue that the exemption here is a "modification of rules and regulations
dealing with the activities of licensees" and therefore covered by

§ 2239(a). Putting aside the

fact that the Second Circuit has ruled that this exemption is not covered by

§ 2239(a), that

provision is inapplicable. The NRC could have modified the fire-safety regulation to achieve the
same result--but it did not, instead granting an exemption pursuant to 10 C.F.R.

§ 50.12. As

the Second Circuit held, "the NRC's labels, though not dispositive, deserve deference when
those labels are reasonable. The NRC, in deciding whether to treat an order as an exemption,
applies its regulations governing when exemptions can be granted." 578 F.3d at 182. And in
this case, "the NRC reasonably applied its regulations when it classified the relief granted to
Indian Point as an exemption." IdAs
Plaintiffs again rely on Kelley, and are again ih error in doing so. Kelley never flatly said,
as plaintiffs would have it, that "'public participation is automatic with respect to all [NRC]
actions that are potentially harmful to the public health and welfare."'" Pls.' Br. at 14 (quoting
Kelley, 42 F.3d at 1514, in turn quoting Bellotti u. NRC, 725 F.2d 1380, 1383 (D.C. Cir. 1983)).

SThough it does not matter in light of the Second Circuit's holding, plaintiffs'
quotation from the NRC Standard Review Plan, Pis.' Br. at 12, is misleading. The Plan does
apply to "licens-ee requests for exemptions and other license amendments"--but as the
immediately preceding bullet point refers to "license amendment requests for power uprates,"
in context it is clear that "other license amendments" tefers to license amendments other than
those requesting uprates--not to define "exemptions." (JA 285).
s

Plaintiffs also contend that 10 C.F.IR.

§ 50.91 requires public notice and comment for

any "significant modification" to a license. Pls.' Br. at 12. First off, that section does not
contain the words "significant modification"; second, it only applies to applications for license
amendments, which are not at issue here.
In addition, the legislative history plaintiffs quote, Pls.' Br. at 13, states a general
concern with openness, but does not suggest a hearing for every NRC action. Legislative
history specific to § 223 9(a) was referred to in the government's opening brief at 14 n.8, and
discussed at length in Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2),
51 NRC 90, 9 5-96 (2000), which concluded that that history showed that "Congress intentionally limited the opportunity for a hearing to certain designated agency actions--agency actions
that do not include exemptions."

8

The Kelley court stated clearly that that was what "petitioners

...

assert," not the court's own

holding; the court then went on to say that "the Bellotti court made clear that not every
proposed action falls under

[§ 2239(a)]; the right to automatic participation applies only when

the agency acts in a matter provided for in

[§ 2239(a)], which includes matters generally

concerned with the licensing process." Indeed, Kelley explained why both the Sixth and D.C.
Circuits found that the interpretation plaintiffs assert here makes no sense and contravenes
congressional intent: "[i]f.

..

public participation were automatically required for any agency

action, the public would be entitled to an unrestrained platform that would disable the
Commission and effectively prevent it from taking any action." 42 F.3d at 1514 (citing Bellotti,
725 F.2d at 1382). As for Bellotti itself, the'court there found "automatic participation" would
occur in some circumstances, but the Second Circuit has already distinguished that case from
this one: "Bellotti concerned the different question of whether [a party] could intervene in the
statutorily required hearing for an amendment, and is therefore inapposite." Brodsky, 578 F.3d
at 183 n.5 (citing Bellotti, 725 F.2d at 138 1-82).9 Plaintiffs, unable to rely on what the Bellotti
court actually said or to escape the Second Circuit's clear statement that its holding is
irrelevant, instead rely on the Bellotti dissent, Pls.' Br. at 14 (quoting Bellotti, 725 F.3d at 1387
(Wright, J., dissenting))--misleadingly failing to note that their lengthy quotation is from the
dissent, and even affirmatively but wrongly stating that it was "[tihe Bellotti Court" that wrote
it, id.

9 As stated in Bellotti, the NRC action at issue there was an "enforcement proceeding"
that "modified [a] license." 725 F.2d at 1381. There was no disagreement in that case that
§ 2239(a) applied; the "crux of the dispute" was whether the NRC had the authority to define
the scope of the proceeding under that subsection. Id. As the Bellotti court explained, the
reason public participation becomes "automatic" when the NRC removes a restriction on a
licensee has to do with the scope of the necessary amendment proceedings to remove a
restriction, as opposed to the narrower scope of proceedings that occur when the NRC adds
one. Id. at 1383. Here, of course, as the Second Circuit has ruled, an amendment is not at
issue and § 2239(a) does not apply in the first place, making Bellotti easily distinguishable.
578 F.3d at 183 n.5.
9

E. 'The

APA Required No Hearing

Plaintiffs' APA argument is circular, illogical, and cites no law. Pls.' Br. at 15. If the
NRCO's action was not in accordance with law, then it was, obviously, unlawful, but that says
nothing about the need for a hearing. Moreover, as explained above and in the government's
initial brief, the NRC's action was entirely lawful.
Plaintiffs claim that the NRC's Generic Letter addressing the Hemyc issue (JA 209-21)
did not permit licensees to seek exemptions as one of the listed options to address failure to
conform to fire safety regulations, going so far as to call this "a facial and fatal defect in the
government's case." Pls.' Br. at 15. They have misread the Generic Letter. The sole page they
cite addresses the entirely separate issue of whether the Generic Letter constitutes "backfitting," i.e., requirements to modify facilities in respontse to new or newly interpreted regulations. (JA 218-19, citing 10 C.F.R.

§ 50.109).'°

In the relevant part of the Generic Letter--' the

section entitled "Requested Actions"--the NRIC clearly stated that non-compliant licensees
must submit a plan for corrective action, and that such "corrective actions must be implemented in accordance with existing regulations." (JA 215). Those regulations included
10 C.F.R•.

§ 50.12, which authorizes exemption requests. There is thus no contradiction

between the exemption and the Generic Letter.
F.

The NRC Complied with NEPA
Based on misstatements of law, misunderstandings of facts, and a mix-and-match

approach to the regulations, plaintiffs argue that the NRC was required to issue an environmental impact statement ("ETS") under the National Environmental Policy Act ("NEPA"). To
the contrary, the agency's issuance of an environmental assessment ("EA") rather than an EIS
was in accordance with the law.

'0
The NR•C determined that the Generic Letter did not constitute backfitting, but was
instead a demand for information pursuant to 10 C.F.R. § 50.54(fl. (JA 218-19).

10

To begin with, plaintiffs state that an EA must discuss "alternatives to the proposed
action." Pis.' Br. at 16. That is correct, in that the agency must at least include a "brief
discussion[]" of alternatives. 40 C.F.R.

§ 1508.9(b). But plaintiffs next contend that--contrary

to the "brief" nature of the EA's analysis--the EA must "rigorously explore and objectively
evaluate all reasonable alternatives:." Pls.' Br. at 16. That quotation, however, is taken from
40 C.F.R.

§ 1502.14, which on its face governs only EISs, not EAs. Indeed, the difference in the

regulations--between "brief" and "rigorous[]"--comes as no surprise: the whole point of an EA
is that it is to be briefer and less rigorous than an EIS. Dep't of Transportation v. Public
Citizen, 541 U.S. 752, 757 (2004) (EA is "more limited" than EIS; EA to be "concise" and
"brief[]"); Pogliani v. U.S. Army Corps of Engineers, 306 F.3d 1235, 1237 (2d Cir. 2002) (EA is
"less detailed" than EIS). Hence, the Second Circuit has expressly held that "an agency's
finding of no significant impact, if otherwise valid, permits the agency to consider a narrower
range of alternatives than it might be obliged to assess before undertaking action that would
significantly affect the environment," City of New York v. DOT, 715 F.2d 732, 744 (2d Cir.
1983), and that "[i]t is well-settled that under NEPA the range of alternatives that must be
discussed is a matter within an agency's discretion[, and] the range of alternatives an agency
must consider is narrower when, as here, the agency has found that a project will not have a
significant environmental impact," Friends of the Ompompanoosuc v. FERC, 968 F.2d 1549,
1558 (2d Cir. 1992).
Moreover, plaintiffs entirely misread the EA. The NRC considered a "no-action" alternative. (JA 493). But that does not mean, as plaintiffs read it, to "do nothing," Pls.' Br. at 16; it
means to deny the request for an exemption, leaving the one-hour-rating requirement in place
(as is clear from the EA itself, which equates "no-action" with "denial of the proposed action,"
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i.e., the exemption request (JA 491, 493))."I Plaintiffs' entire criticism of the NRC's decision to
issue an EA rather than an EIS rests on their misunderstanding of the "no-action" alternative;
their only argument depends on the NRC's supposed "refus[al] to consider or mention" the
alternative of maintaining the one-hour-rating requirement, Pls.' Br. at 16-17, and therefore
fails.'12
And plaintiffs misstate the law: they say that "[w]hen it is a close call whether there will
be significant environmental impact from a proposed action, an ETS should be prepared." Pls.'

Br. at 17. They cite no case law for this proposition, because the cases say the opposite: "[ilf, at
the outset, an agency is unsure about the potential environmental impact of a project

. . .

it

prepares an environmental assessment or EA." Pogliaini, 306 F.3d at 1237; accord Public
Citizen, 541

U.S. at 757 (EA appropriate "if the agency's proposed action.

.,

would [not] clearly

require the production of an EIS"). And the determination of whether to issue an EIS or an EA
is the agency's: "an agency need only prepare an EIS when it finds (either at the outset or
through an EA) that a project will have a significant environmental impact." Pogliani,306 F.3d
at 1237 (emphasis added).
Plaintiffs cite regulatory language about decisions that are "likely to be highly controversial" to contend the BA was improper. Pls.' Br. at 17 (citing 40 C.F.R.

§ 1503.27(b)(4)). That

regulation states that in considering whether an action will "significantly affect" the environment, the agency should consider both context and intensity (or severity) of the impact--but
"likely to be highly controversial" is only one of ten nondispositive factors in weighin

inten-

sity. Besides being attenuated and nondeterminative, this factor does not apply here:

"i
The NRC found the environmental impacts of granting or denying the exemption to
be "similar." (JA 493).
12

In describing the supposed NRC failure, plaintiffs refer to a cost of complying with

the one-hour rating of $500,000, Pls.' Br. at 16, but they offer no record support for that figure.
12

the highly general character of this claim deprives it of force. We are not told where
the controversy lies, or even amongst whom there is a meaningful dispute. As best
we can tell, the controversy is that the Sierra Club disagrees with the conclusions
the Forest Service reaches, which is not sufficient by itself to warrant an EIS.

Sierra Club v. Wagner, 555 F.3d 21, 30 (1st Cir. 2009).'3
Finally, as elsewhere, plaintiffs describe a parade of horribles that they say the NRC
failed to consider. Pis.' Br. at 17. But they ignore the nature of the regulatory action at issue:
revisions to long-standing fire-protection exemptions for two discrete areas of the plant that
have been exhaustively analyzed for potential fires. As described above and in the government's initial brief, the risk of fire was carefully considered in the NRC's safety evaluation (JA
472-86), which the EA incorporated in determining the environmental impact (JA 491-92).
G.

The NRC Properly Considered the Record
Plaintiffs repeatedly state that the "NRC concedes" that it possessed but failed to consider

relevant information. Pis.' Br. at 19. Once again, they fail to cite where this supposed concession is to bie found, or even describe what it said. It should go without saying that the NRC
concedes no such thing and never has.
Plaintiffs' offering of supplemental

documents should not be considered.

"The APA

specifically contemplates judicial review on the basis of the agency record compiled in the
course of informal agency action in which a hearing has not occurred." Lorion, 470 U.S. at 74344. "[T]he focal point for judicial review should be the administrative record already in
existence, not some new record made initially in the reviewing court." Camp v. Pitts, 411 U.S.
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Plaintiffs rely on a list of "examples of controversy and interest in these matters."

Pls.' Br. at 18-19 & Ex. A. That list demonstrates only that plaintiffs are trying to manufacture, hot to demonstrate, a controversy: the list includes not only plaintiffs' own actions, but
completely irrelevant news articles about years-ago events unconnected to the exemption at
issue here. For instance, regardless of the number of fires a plant may expect to experience,
what matters in this case is that the NRC assessed the exemption request in light of the
credible fires that may occur in pertinent areas. Plaintiffs' approach is simply to conjure up
the most extreme and incredible hypothetical events then demand that the NRC respond to
them in its EA--an approach completely at odds with the law.
13

138, 142 (1973). Thus, "[g]enerally, a court reviewing an agency decision is confined to the
administrative record compiled by that agency when it made the decision." Nat'? Audubon Soc.
v. Hoffman, 132 F.3d 7, 14 (2d Cir. 1997). A court's consideration of material outside the record
is appropriate only upon "a strong showing in support of a claim of bad faith or improper
behavior on the part of agency decisionmakers or where the absence of formal adminis~trative
findings makes such investigation necessary in order to determine the reasons for the agency's
choice." Id.
It is thus not sufficient for plaintiffs to simply assert that they believe documents to be
relevant, as they essentially do here. Pis.' Br. at 19-20. The agency is presumed under the law
to have properly compiled the record. Bar MKRanches u. Yuetter, 994 F.2d 735, 740 (10th Cir.
1993); see Estate of Landers v. Leaoitt, 545 F.3d 98, 113 (2d Cir. 2008) (declining to supplement
record, relying on presumption of honesty and integrity in agency action, citing Withrow o.
Larkin, 421 U.S. 35, 47 (1975)). Indeed, plaintiffs concede that the NRC has the "authority to
determine that some documents may be relevant and some may not." Pls.' Br. at 21. Their
entire argument, then, appears to rely on the NRC's imaginary admission .that it ignored
relevant evidence. But that admission did not happen: the NRC made the proper determination
of the administrative record and considered that record appropriately. As the government
argued to the court of appeals in its opposition (attached to plaintiffs' brief as Exhibit B).to
plaintiffs' similar motion in the circuit, the supplementation plaintiffs now seek essentially
asks this Court to ignore the law mandating deference to the agency's compilation of the record
and dictate to the NRC what is relevant and what is not. If plaintiffs believe that their
documents are relevant, they are free to submit them--along with all their other theories--to
the NRC through the citizen petition process for consideration. 10 C.F.R.
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§ 2.206; Gov't Br. at

15 n.9; Lorion, 470 U.S. 729; Riverkeeper, Inc. v. Collins, 359 F.3d 156, 158 (2d Cir. 2004).14
H.

A Trial Is Inappropriate
Plaintiffs seek a trial. Pis.' Br. at 24-25. That contradicts well-settled law. It is a

"fundamental rule of administrative law

. ..

that a reviewing court, in dealing with a determi-

nation or judgment which an administrative agency alone is authorized to make, must judge
the propriety of such action solely by the grounds invoked by the agency." SEC v. Chenery
Corp., 332 U.S. 194, 196 (1947); accord United States ex rel. Checkman v. Laird, 469 F.2d 773,
780 (2d Cir. 1972). Thus, "administrative action is to be tested by the basis upon which it
purports to rest." Chenery, 332 U.S. at 196. If it cannot meet that test under the appropriate
deferential standard, "the appropriate course for a reviewing court ordinarily is to remand the
case to the agency." Ward v. Brown, 22 F.3d 516, 522 (2d Cir. 1994); accord Lorion, 470 U.S. at
744 ("[Ilf the reviewing court simply cannot evaluate the challenged agency action on the basis
of the record before it, the proper course, except in rare circumstances, is to remand to the

agency for additional investigation or explanation."). A trial is thus not permitted or appropri-

ate in APA cases such as this one. Camp, 411 U.S. at 141-42 ("Nor was the reviewing court
free to hold a de novo hearing

. . .

and thereafter determine whether the agency action was

'unwarranted by the facts."'").
Conclusion
For all the reasons stated above, the complaint must be dismissed, or summary judgment
granted in favor of the government.

14 As for the document plaintiffs claim is not in the record, Pls.' Br. at 22, as explained
in the government's opening brief (at 24-25), that document was not submitted to the NRC,
and thus was not in the agency's possession, was not relied on, and was not in the administrative record. However, all the pertinent data from that document was in the record and
properly considered. There is nothing improper--much less sufficient to overcome the strong
presumption of agency regularity is designating the record--about using the licensee's
document title as a shorthand. (JA 510).
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