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§704 TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES ge 120
dicial review may be brought against the United (B) contrary to constitutional right,

States, the agency by its official title, or the appro-
priate officer as defendant.

§704. Actions reviewable

Agency action made reviewable by statute and
final agency action for which there is no other
adequate remedy in a court are subject to judi-
cial review. A preliminary, procedural, or inter-
mediate agency action or ruling not directly re-
viewable is subject to review on the review of
the final agency action. Except as otherwise ex-
pressly required by statute, agency action
otherwise final is final for the purposes of this
section whether or not there has been presented
or determined an application for a declaratory
order, for any form of reconsideration, or, unless
the agency otherwise requires by rule and pro-
vides that the action meanwhile is inoperative,
for an appeal to superior agency authority.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.8. Code Statutes at Large

Derivation

5 U.S.C. 1009(c). June 11, 1946, ch. 324, §10(c),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

§705. Relief pending review

When an agency finds that justice so requires,
it may postpone the effective date of action
taken by it, pending judicial review. On such
conditions as may be required and to the extent
necessary to prevent irreparable injury, the re-
viewing court, including the court to which a
case may be taken on appeal from or on applica-
tion for certiorari or other writ to a reviewing
court, may issue all necessary and appropriate
process to postpone the effective date of an
agency action or to preserve status or rights
pending conclusion of the review proceedings.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1009(d). June 11, 1946, ch. 324, §10(d).

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

§706. Scope of review

To the extent necessary to decision and when
presented, the reviewing court shall decide all
relevant questions of law, interpret constitu-
tional and statutory provisions, and determine
the meaning or applicability of the terms of an
agency action. The reviewing court shall—

(1) compel agency action unlawfully with-
held or unreasonably delayed; and
(2) hold unlawful and set aside agency ac-
tion, findings, and conclusions found to be—
(A) arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with
law;

power, privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory
right;

(D) without observance of procedure re-
quired by law;

(E) unsupported by substantial evidence in
a case subject to sections 556 and 557 of this
title or otherwise reviewed on the record of
an agency hearing provided by statute; or

(F') unwarranted by the facts to the extent
that the facts are subject to trial de novo by
the reviewing court.

In making the foregoing determinations, the
court shall review the whole record or those
parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1009(e). June 11, 1946, ch. 324, §10(e).

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

ABBREVIATION OF RECORD

Pub. L. 85-791, Aug. 28, 1958, 72 Stat. 941, which au-
thorized abbreviation of record on review or enforce-
ment of orders of administrative agencies and review
on the original papers, provided, in section 35 thereof,
that: “This Act [see Tables for classification] shall not
be construed to repeal or modify any provision of the
Administrative Procedure Act [see Short Title note set
out preceding section 551 of this title].”

CHAPTER 8—CONGRESSIONAL REVIEW OF
AGENCY RULEMAKING

Sec.

801. Congressional review.

802. Congressional disapproval procedure.

803. Special rule on statutory, regulatory, and ju-
dicial deadlines.

804. Definitions.

805. Judicial review.

806. Applicability; severability.

807. Exemption for monetary policy.

808. Effective date of certain rules.

§801. Congressional review

(a)(1)(A) Before a rule can take effect, the Fed-
eral agency promulgating such rule shall submit
to each House of the Congress and to the Comp-
troller General a report containing—

(i) a copy of the rule;

(ii) a concise general statement relating to
the rule, including whether it is a major rule;
and

(iii) the proposed effective date of the rule.

(B) On the date of the submission of the report
under subparagraph (A), the Federal agency pro-
mulgating the rule shall submit to the Comp-
troller General and make available to each
House of Congress—

(i) a complete copy of the cost-benefit analy-
sis of the rule, if any;
(ii) the agency’s actions relevant to sections

603, 604, 605, 607, and 609;
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TITLE 28—JUDICIARY AND 2342

suspend orders of Interstate Commerce Commission The words ‘‘have exclusive jurisdiction’ are sub-

which are pending when this amendment becomes effec-
tive shall not be affected thereby, but shall proceed to
final disposition under the law existing on the date
they were commenced, see section 10 of Pub. L. 93-584,
set out as a note under section 2321 of this title.

TRANSFER OF FUNCTIONS
Atomic Energy Commission abolished and functions
transferred by sections 5814 and 5841 of Title 42, The

Public Health and Welfare. See, also, Transfer of Func-
tions notes set out under those sections.

§2342. Jurisdiction of court of appeals

The court of appeals (other than the United
States Court of Appeals for the Federal Circuit)
has exclusive jurisdiction to enjoin, set aside,
suspend (in whole or in part), or to determine
the validity of—

(1) all final orders of the Federal Commu-
nication Commission made reviewable by sec-
tion 402(a) of title 47;

(2) all final orders of the Secretary of Agri-
culture made under chapters 9 and 20A of title
7, except orders issued under sections 210(e),
217a, and 499g(a) of title 7;

(3) all rules, regulations, or final orders of—

(A) the Secretary of Transportation issued

pursuant to section 50501, 50502, 56101-56104,

or 57109 of title 46 or pursuant to part B or

C of subtitle IV, subchapter III of chapter

311, chapter 313, or chapter 315 of title 49;

and

(B) the Federal Maritime Commission is-
sued pursuant to section 305, 41304, 41308, or

41309 or chapter 421 or 441 of title 46;

(4) all final orders of the Atomic Energy
Commission made reviewable by section 2239
of title 42;

(5) all rules, regulations, or final orders of
the Surface Transportation Board made re-
viewable by section 2321 of this title;

(6) all final orders under section 812 of the
Fair Housing Act; and

(7) all final agency actions described in sec-
tion 20114(c) of title 49.

Jurisdiction is invoked by filing a petition as
provided by section 2344 of this title.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622; amended Pub. L. 93-584, §4, Jan. 2, 1975, 88
Stat. 1917; Pub. L. 95-454, title II, §206, Oct. 13,
1978, 92 Stat. 1144; Pub. L. 96-454, §8(b)(2), Oct. 15,
1980, 94 Stat. 2021; Pub. L. 97-164, title I, §137,
Apr. 2, 1982, 96 Stat. 41; Pub. L. 98-554, title II,
§227(a)(4), Oct. 30, 1984, 98 Stat. 2852; Pub. L.
99-336, §5(a), June 19, 1986, 100 Stat. 638; Pub. L.
100430, §11(a), Sept. 13, 1988, 102 Stat. 1635; Pub.
L. 102-365, §5(c)(2), Sept. 3, 1992, 106 Stat. 975;
Pub. L. 103-272, §5(h), July 5, 1994, 108 Stat. 1375;
Pub. L. 104-88, title III, §305(d)(5)—(8), Dec. 29,
1995, 109 Stat. 945; Pub. L. 104-287, §6(f)(2), Oct.
11, 1996, 110 Stat. 3399; Pub. L. 109-59, title IV,
§4125(a), Aug. 10, 2005, 119 Stat. 1738; Pub. L.
109-304, §17(f)(3), Oct. 6, 2006, 120 Stat. 1708.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

Derivation U.S. Code Statutes at Large
..................... 5U.S8.C. 1032. Dec. 29, 1950, ch. 1189, §2, 64
Stat. 1129.
Aug. 30, 1954, ch. 1073, §2(b), 68
Stat. 961.

stituted for ‘‘shall have exclusive jurisdiction.

In paragraph (1), the word “by’’ is substituted for ‘‘in
accordance with”.

In paragraph (3), the word ‘‘now’’ is omitted as unnec-
essary. The word ‘“‘under” is substituted for ‘‘pursuant
to the provisions of”’. Reference to ‘‘Federal Maritime
Commission” 1is substituted for ‘‘Federal Maritime
Board” on authority of 1961 Reorg. Plan No. 7, eff. Aug.
12, 1961, 75 Stat. 840. Reference to the United States
Maritime Commission is omitted because that Commis-
sion was abolished by 1950 Reorg. Plan No. 21, §306, eff.
May 24, 1951, 64 Stat. 1277, and any existing rights are
preserved by technical sections 7 and 8.

REFERENCES IN TEXT

Section 812 of the Fair Housing Act, referred to in
par. (6), is classified to section 3612 of Title 42, The Pub-
lic Health and Welfare.

AMENDMENTS

2006—Par. (3)(A). Pub. L. 109-304, §17(f)(3)(A), sub-
stituted ‘‘section 50501, 50502, 56101-56104, or 57109 of
title 46 for ‘‘section 2, 9, 37, or 41 of the Shipping Act,
1916 (46 U.S.C. App. 802, 803, 808, 835, 839, and 841a)”’.

Par. (3)(B). Pub. L. 109-304, §17(f)(3)(B), added subpar.
(B) and struck out former subpar. (B) which read as fol-
lows:

‘“(B) the Federal Maritime Commission issued pursu-
ant to—

‘(1) section 19 of the Merchant Marine Act, 1920 (46

U.S.C. App. 876);

‘“(ii) section 14 or 17 of the Shipping Act of 1984 (46

U.S.C. App. 1713 or 1716); or

‘4(iii) section 2(d) or 3(d) of the Act of November 6,

1966 (46 U.S.C. App. 817d(d) or 817e(d);”’.

20056—Par. (3)(A). Pub. L. 109-59 inserted ‘¢, subchapter
IIT of chapter 311, chapter 313, or chapter 315 before
“of title 49”.

1996—Par. (3)(A). Pub. L. 104-287 amended Pub. L.
104-88, §305(d)(6). See 1995 Amendment note below.

1995—Par. (3)(A). Pub. L. 104-88, §305(d)(6), as amended
by Pub. L. 104-287, inserted ‘‘or pursuant to part B or
C of subtitle IV of title 49’ before the semicolon.

Pub. L. 104-88, §305(d)(5), substituted “‘or 41> for <41,
or 43”.

Par. (3)(B). Pub. L. 104-88, §305(d)(7), redesignated cls.
(ii), (iv), and (v) as (i), (ii), and (iii), respectively, and
struck out former cls. (i) and (iii) which read as follows:

‘(i) section 23, 25, or 43 of the Shipping Act, 1916 (46
U.S.C. App. 822, 824, or 84la);

‘‘(iii) section 2, 3, 4, or 5 of the Intercoastal Shipping
Act, 1933 (46 U.S.C. App. 844, 845, 845a, or 845b);”".

Par. (5). Pub. L. 104-88, §305(d)(8), added par. (5) and
struck out former par. (6) which read as follows: ‘‘all
rules, regulations, or final orders of the Interstate
Commerce Commission made reviewable by section 2321
of this title and all final orders of such Commission
made reviewable under section 11901(j)(2) of title 49,
United States Code;”.

1994—Par. (7). Pub. L. 103-272 substituted ‘‘section
20114(c) of title 49 for ‘‘section 202(f) of the Federal
Railroad Safety Act of 1970".

1992—Par. (7). Pub. L. 102-365, which directed the ad-
dition of par. (7) at end, was executed by adding par. (7)
after par. (6) and before concluding provisions, to re-
flect the probable intent of Congress.

1988—Par. (6). Pub. L. 100430 added par. (6).

1986—Par. (3). Pub. L. 99-336 amended par. (3) gener-
ally. Prior to amendment, par. (3) read as follows:
“such final orders of the Federal Maritime Commission
or the Maritime Administration entered under chapters
23 and 23A of title 46 as are subject to judicial review
under section 830 of title 46;"".

1984—Par. (5). Pub. L. 98-554 substituted ¢11901(j)(2)”
for “11901(i)(2)".

1982—Pub. L. 97-164 inserted ‘‘(other than the United
States Court of Appeals for the Federal Circuit)”’ after
‘“‘court of appeals’ in provisions preceding par. (1), and

ADD-2
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struck out par. (6) which had given the court of appeals
jurisdiction in cases involving all final orders of the
Merit Systems Protection Board except as provided for
in section 7703(b) of title 5. See section 1295(a)(9) of this
title.

1980—Par. (5). Pub. L. 96-454 inserted ‘‘and all final or-
ders of such Commission made reviewable under sec-
tion 11901(i)(2) of title 49, United States Code’ after
“section 2321 of this title’.

1978—Par. (6). Pub. L. 95-454 added par. (6).

1975—Par. (5). Pub. L. 93-584 added par. ().

EFFECTIVE DATE OF 1996 AMENDMENT

Pub. L. 104-287, §6(f), Oct. 11, 1996, 110 Stat. 3399, pro-
vided that the amendment made by that section is ef-
fective Dec. 29, 1995.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-88 effective Jan. 1, 1996,
see section 2 of Pub. L. 104-88, set out as an Effective
Date note under section 701 of Title 49, Transportation.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-430 effective on 180th day
beginning after Sept. 13, 1988, see section 13(a) of Pub.
L. 100430, set out as a note under section 3601 of Title
42, The Public Health and Welfare.

EFFECTIVE DATE OF 1986 AMENDMENT

Pub. L. 99-336, §5(b), June 19, 1986, 100 Stat. 638, pro-
vided that: ‘“The amendment made by this section
[amending this section] shall apply with respect to any
rule, regulation, or final order described in such
amendment which is issued on or after the date of the
enactment of this Act [June 19, 1986].”

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-164 effective Oct. 1, 1982,
see section 402 of Pub. L. 97-164, set out as a note under
section 171 of this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of Title 5, Government Orga-
nization and Employees.

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 93-5684 not applicable to ac-
tions commenced on or before last day of first month
beginning after Jan. 2, 1975, and actions to enjoin or
suspend orders of Interstate Commerce Commission
which are pending when this amendment becomes effec-
tive shall not be affected thereby, but shall proceed to
final disposition under the law existing on the date
they were commenced, see section 10 of Pub. L. 93-584,
set out as a note under section 2321 of this title.

TRANSFER OF FUNCTIONS

Atomic Energy Commission abolished and functions
transferred by sections 5814 and 5841 of Title 42, The
Public Health and Welfare. See, also, Transfer of Func-
tions notes set out under those sections.

§2343. Venue

The venue of a proceeding under this chapter
is in the judicial circuit in which the petitioner
resides or has its principal office, or in the
United States Court of Appeals for the District
of Columbia Circuit.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

51U.S.C. 1033. Dec. 29, 1950, ch. 1189, §3, 64

Stat. 1130.
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The section is reorganized for clarity and concise-
ness. The word “‘is’” is substituted for ‘‘shall be’. The
word ‘‘petitioner” is substituted for ‘“‘party or any of
the parties filing the petition for review” in view of the
definition of ‘“‘petitioner’ in section 2341 of this title.

§ 2344. Review of orders; time; notice; contents of
petition; service

On the entry of a final order reviewable under
this chapter, the agency shall promptly give no-
tice thereof by service or publication in accord-
ance with its rules. Any party aggrieved by the
final order may, within 60 days after its entry,
file a petition to review the order in the court of
appeals wherein venue lies. The action shall be
against the United States. The petition shall
contain a concise statement of—

(1) the nature of the proceedings as to which
review is sought;

(2) the facts on which venue is based;

(3) the grounds on which relief is sought; and

(4) the relief prayed.

The petitioner shall attach to the petition, as
exhibits, copies of the order, report, or decision
of the agency. The clerk shall serve a true copy
of the petition on the agency and on the Attor-
ney General by registered mail, with request for
a return receipt.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.8.C. 1034. Dec. 29, 1950, ch. 1189, §4, 64

Stat. 1130.

The section is reorganized, with minor changes in
phraseology. The words ‘‘as prescribed by section 1033
of this title” are omitted as surplusage. The words ‘‘of
the United States’ following ‘‘Attorney General’’ are
omitted as unnecessary.

§2345. Prehearing conference

The court of appeals may hold a prehearing
conference or direct a judge of the court to hold
a prehearing conference.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

51U.8.C. 1035. Dec. 29, 1950, ch. 1189, §5, 64

Stat. 1130.

§ 2346. Certification of record on review

Unless the proceeding has been terminated on
a motion to dismiss the petition, the agency
shall file in the office of the clerk the record on
review as provided by section 2112 of this title.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
623.)

HISTORICAL AND REVISION NOTES

s Revised Statutes and
Derivation U.S. Code Statutes at Large
..................... 5U.S.C. 1036. Dec. 29, 1950, ch. 1189, §6, 64
Stat. 1130.
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mercial purposes shall be issued pursuant to sec-

tion 2133 of this title.

(b) Facilities constructed or operated under sec-
tion 2134(b)

Any license hereafter issued for a utilization
or production facility for industrial or commer-
cial purposes, the construction or operation of
which was licensed pursuant to section 2134(b) of
this title prior to enactment into law of this
subsection, shall be issued under section 2134(b)
of this title.

(¢) Cooperative Power Reactor Demonstration
facilities
Any license for a utilization or production fa-
cility for industrial or commercial purposes con-
structed or operated under an arrangement with
the Commission entered into under the Coopera-
tive Power Reactor Demonstration Program
shall, except as otherwise specifically required
by applicable law, be issued under section 2134(b)
of this title.

(Aug. 1, 1946, ch. 724, title I, §102, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 936; amended Pub.
L. 91-560, §3, Dec. 19, 1970, 84 Stat. 1472; renum-
bered title I, Pub. L. 102-486, title IX, §902(a)(8),
Oct. 24, 1992, 106 Stat. 2944.)

AMENDMENTS

1970—Pub. L. 91-560 substituted provisions authoriz-
ing Commission to issue licenses for a utilization or
production facility for industrial or commercial pur-
poses under section 2133, except that license may be is-
sued under section 2134(b), for such utilization or pro-
duction facility, construction or operation of which
was licensed under section 2134(b) before December 19,
1970 or constructed or operated under an arrangement
with Commission entered into under Cooperative
Power Reactor Demonstration Program, for provisions
authorizing Commission to issue licenses pursuant to
section 2133 of this title on a determination that such
utilization or production facility has been sufficiently
developed to be of practical value for industrial or com-
mercial purposes.

§2133. Commercial licenses
(a) Conditions

The Commission is authorized to issue licenses
to persons applying therefor to transfer or re-
ceive in interstate commerce, manufacture,
produce, transfer, acquire, possess, use, import,
or export under the terms of an agreement for
cooperation arranged pursuant to section 2153 of
this title, utilization or production facilities for
industrial or commercial purposes. Such li-
censes shall be issued in accordance with the
provisions of subchapter XV of this division and
subject to such conditions as the Commission
may by rule or regulation establish to effectuate
the purposes and provisions of this chapter.

(b) Nonexclusive basis

The Commission shall issue such licenses on a
nonexclusive basis to persons applying therefor
(1) whose proposed activities will serve a useful
purpose proportionate to the quantities of spe-
cial nuclear material or source material to be
utilized; (2) who are equipped to observe and who
agree to observe such safety standards to pro-
tect health and to minimize danger to life or
property as the Commission may by rule estab-
lish; and (3) who agree to make available to the

Commission such technical information and

data concerning activities under such licenses as

the Commission may determine necessary to
promote the common defense and security and
to protect the health and safety of the public.

All such information may be used by the Com-

mission only for the purposes of the common de-

fense and security and to protect the health and
safety of the public.

(c) License period

Each such license shall be issued for a speci-
fied period, as determined by the Commission,
depending on the type of activity to be licensed,
but not exceeding forty years from the author-
ization to commence operations, and may be re-
newed upon the expiration of such period.

(d) Limitations

No license under this section may be given to
any person for activities which are not under or
within the jurisdiction of the United States, ex-
cept for the export of production or utilization
facilities under terms of an agreement for co-
operation arranged pursuant to section 2153 of
this title, or except under the provisions of sec-
tion 2139 of this title. No license may be issued
to an alien or any any! corporation or other en-
tity if the Commission knows or has reason to
believe it is owned, controlled, or dominated by
an alien, a foreign corporation, or a foreign gov-
ernment. In any event, no license may be issued
to any person within the United States if, in the

opinion of the Commission, the issuance of a li-

cense to such person would be inimical to the

common defense and security or to the health
and safety of the public.

(f)2 Accident notification condition; license rev-
ocation; license amendment to include condi-
tion

Each license issued for a utilization facility
under this section or section 2134(b) of this title
shall require as a condition thereof that in case
of any accident which could result in an un-
planned release of quantities of fission products
in excess of allowable limits for normal oper-

ation established by the Commission, the li-

censee shall immediately so notify the Commis-

sion. Violation of the condition prescribed by
this subsection may, in the Commission’s discre-
tion, constitute grounds for license revocation.

In accordance with section 2237 of this title, the

Commission shall promptly amend each license

for a utilization facility issued under this sec-

tion or section 2134(b) of this title which is in ef-
fect on June 30, 1980, to include the provisions
required under this subsection.

(Aug. 1, 1946, ch. 724, title I, §103, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 936; amended Aug.
6, 1956, ch. 1015, §§12, 13, 70 Stat. 1071; Pub. L.
91-560, §4, Dec. 19, 1970, 84 Stat. 1472; Pub. L.
96-295, title II, §201, June 30, 1980, 94 Stat. 786; re-
numbered title I, Pub. L. 102486, title IX,
§902(a)(8), Oct. 24, 1992, 106 Stat. 2944; Pub. L.
109-58, title VI, §621, Aug. 8, 2005, 119 Stat. 782.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’’, meaning act Aug. 1, 1946, ch. 724, as

180 in original.
280 in original. Probably should be ‘‘(e)’.
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added by act Aug. 30, 1954, ch. 1073, §1, 68 Stat. 919,
known as the Atomic Energy Act of 1954, which is clas-
sified principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 2011 of this title and Tables.

AMENDMENTS

2005—Subsec. (c). Pub. L. 109-58 inserted ‘‘from the
authorization to commence operations’ after ‘‘forty
years’.

1980—Subsec. (f). Pub. L. 96-295 added subsec. (f).

1970—Subsec. (a). Pub. L. 91-560 struck out require-
ment of a finding of practical value under section 2132
and substituted ‘‘utilization and production facilities
for industrial or commercial purposes’ for ‘‘such type
of utilization or production facility’’.

1956—Subsec. (a). Act Aug. 6, 1956, §12, inserted ‘‘use,”
after ‘‘possess,’’.

Subsec. (d). Act Aug. 6, 1956, §13, inserted ‘‘an alien or
any’’ after ‘‘issued to”’.

§2134. Medical, industrial, and commercial li-
censes

(a) Medical therapy

The Commission is authorized to issue licenses
to persons applying therefor for utilization fa-
cilities for use in medical therapy. In issuing
such licenses the Commission is directed to per-
mit the widest amount of effective medical ther-
apy possible with the amount of special nuclear
material available for such purposes and to im-
pose the minimum amount of regulation con-
sistent with its obligations under this chapter to
promote the common defense and security and
to protect the health and safety of the public.

(b) Industrial and commercial purposes

As provided for in subsection (b) or (c) of sec-
tion 2132 of this title, or where specifically au-
thorized by law, the Commission is authorized
to issue licenses under this subsection to per-
sons applying therefor for utilization and pro-
duction facilities for industrial and commercial
purposes. In issuing licenses under this sub-
section, the Commission shall impose the mini-
mum amount of such regulations and terms of
license as will permit the Commission to fulfill
its obligations under this chapter.

(c) Research and development activities

The Commission is authorized to issue licenses
to persons applying therefor for utilization and
production facilities useful in the conduct of re-
search and development activities of the types
specified in section 2051 of this title and which
are not facilities of the type specified in sub-
section (b) of this section. The Commission is di-
rected to impose only such minimum amount of
regulation of the licensee as the Commission
finds will permit the Commission to fulfill its
obligations under this chapter to promote the
common defense and security and to protect the
health and safety of the public and will permit
the conduct of widespread and diverse research
and development.

(d) Limitations

No license under this section may be given to
any person for activities which are not under or
within the jurisdiction of the United States, ex-
cept for the export of production or utilization
facilities under terms of an agreement for co-
operation arranged pursuant to section 2153 of

Filed: 09/04/2015
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this title or except under the provisions of sec-
tion 2139 of this title. No license may be issued
to any corporation or other entity if the Com-
mission knows or has reason to believe it is
owned, controlled, or dominated by an alien, a
foreign corporation, or a foreign government. In
any event, no license may be issued to any per-
son within the United States if, in the opinion of
the Commission, the issuance of a license to
such person would be inimical to the common
defense and security or to the health and safety
of the public.

(Aug. 1, 1946, ch. 724, title I, §104, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 937; amended Pub.
L. 91-560, §5, Dec. 19, 1970, 84 Stat. 1472; renum-
bered title I, Pub. L. 102-486, title IX, §902(a)(8),
Oct. 24, 1992, 106 Stat. 2944.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) to (¢), was in
the original ‘‘this Act’, meaning act Aug. 1, 1946, ch.
724, as added by act Aug. 30, 1954, ch. 1073, §1, 68 Stat.
919, known as the Atomic Energy Act of 1954, which is
classified principally to this chapter. For complete
classification of this Act to the Code, see Short Title
note set out under section 2011 of this title and Tables.

AMENDMENTS

1970—Subsec. (b). Pub. L. 91-560 substituted provi-
sions authorizing the issue of licenses for utilization or
production facilities for industrial or commercial pur-
poses (i) where specifically authorized by law or (ii)
where the facility was constructed or operated under
an arrangement with the Commission entered into
under the cooperative power reactor demonstration
program, and the applicable statutory authorization
does not require licensing under section 2133, or (iii)
where the facility was theretofore licensed under sec-
tion 2134(b), for provisions authorizing the issue of li-
censes for utilization and production facilities involved
in the conduct of research and development activities
leading to the demonstration of the practical value of
such facilities for industrial and commercial purposes.

§2135. Antitrust provisions governing licenses

(a) Violations of antitrust laws

Nothing contained in this chapter shall relieve
any person from the operation of the following
Acts, as amended, ‘“An Act to protect trade and
commerce against unlawful restraints and mo-
nopolies’ approved July second, eighteen hun-
dred and ninety; sections seventy-three to sev-
enty-six, inclusive, of an Act entitled ‘““‘An Act
to reduce taxation, to provide revenue for the
Government, and for other purposes’ approved
August twenty-seven, eighteen hundred and
ninety-four; ‘“An Act to supplement existing
laws against unlawful restraints and monopo-
lies, and for other purposes’ approved October
fifteen, nineteen hundred and fourteen; and ‘““An
Act to create a Federal Trade Commission, to
defined its powers and duties, and for other pur-
poses’ approved September twenty-six, nineteen
hundred and fourteen. In the event a licensee is
found by a court of competent jurisdiction, ei-
ther in an original action in that court or in a
proceeding to enforce or review the findings or
orders of any Government agency having juris-
diction under the laws cited above, to have vio-
lated any of the provisions of such laws in the
conduct of the licensed activity, the Commis-
sion may suspend, revoke, or take such other ac-
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SUBCHAPTER XV—JUDICIAL REVIEW AND
ADMINISTRATIVE PROCEDURE

§2231. Applicability of administrative procedure
provisions; definitions

The provisions of subchapter II of chapter 5,
and chapter 7, of title 5 shall apply to all agency
action taken under this chapter, and the terms
‘“‘agency’’ and ‘‘agency action’ shall have the
meaning specified in section 551 of title 5: Pro-
vided, however, That in the case of agency pro-
ceedings or actions which involve Restricted
Data, defense information, safeguards informa-
tion protected from disclosure under the author-
ity of section 2167 of this title or information
protected from dissemination under the author-
ity of section 2168 of this title, the Commission
shall provide by regulation for such parallel pro-
cedures as will effectively safeguard and prevent
disclosure of Restricted Data, defense informa-
tion, such safeguards information, or informa-
tion protected from dissemination under the au-
thority of section 2168 of this title to unauthor-
ized persons with minimum impairment of the
procedural rights which would be available if
Restricted Data, defense information, such safe-
guards information, or information protected
from dissemination under the authority of sec-
tion 2168 of this title were not involved.

(Aug. 1, 1946, ch. 724, title I, §181, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 953; amended Pub.
L. 96-295, title II, §207(b), June 30, 1980, 94 Stat.
789; Pub. L. 97-90, title II, §210(b), Dec. 4, 1981, 95
Stat. 1170; renumbered title I, Pub. L. 102-486,
title IX, §902(a)(8), Oct. 24, 1992, 106 Stat. 2944.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘“‘this Act”, meaning act Aug. 1, 1946, ch. 724, as added
by act Aug. 30, 1954, ch. 1073, §1, 68 Stat. 919, known as
the Atomic Energy Act of 1954, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 2011 of this title and Tables.

CODIFICATION

‘““‘Subchapter II of chapter 5, and chapter 7, of title 5’
substituted in text for the first reference to the Admin-
istrative Procedure Act on authority of Pub. L. 89-554,
§7(b), Sept. 6, 1966, 80 Stat. 631, the first section of
which enacted Title 5, Government Organization and
Employees. ‘“‘Section 551 of title 5’ substituted for the
second reference to the Administrative Procedure Act
to reflect the codification of the definitions of ‘‘agen-
cy” and ‘‘agency action’” in that section. Prior to the
enactment of Title 5, the Administrative Procedure Act
was classified to sections 1001 to 1011 of Title 5.

PRIOR PROVISIONS

Provisions similar to this section were contained in
section 1814(a), (c) of this title, prior to the general
amendment and renumbering of act Aug. 1, 1946, by act
Aug. 30, 1954.

AMENDMENTS

1981—Pub. L. 97-90, in proviso, substituted ‘‘involve
Restricted Data, defense information, safeguards infor-
mation protected from disclosure under the authority
of section 2167 of this title or information protected
from dissemination under the authority of section 2168
of this title, the Commission shall provide by regula-
tion for such parallel procedures as will effectively
safeguard and prevent disclosure of Restricted Data,
defense information, such safeguards information, or
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information protected from dissemination under the
authority of section 2168 of this title to unauthorized
persons with minimum impairment of the procedural
rights which would be available if Restricted Data, de-
fense information, such safeguards information, or in-
formation protected from dissemination under the au-
thority of section 2168 of this title were not involved”
for “‘involve Restricted Data, defense information, or
safeguards information protected from disclosure under
the authority of section 2167 of this title, the Commis-
sion shall provide by regulation for such parallel proce-
dures as will effectively safeguard and prevent disclo-
sure of Restricted Data, defense information, or such
safeguards information, to unauthorized persons with
minimum impairment of the procedural rights which
would be available if Restricted Data, defense informa-
tion, or such safeguards information, were not in-
volved”.

1980—Pub. L. 96-295 inserted references and made pro-
visions applicable to safeguards information.

§ 2232. License applications
(a) Contents and form

Each application for a license hereunder shall
be in writing and shall specifically state such in-
formation as the Commission, by rule or regula-
tion, may determine to be necessary to decide
such of the technical and financial qualifica-
tions of the applicant, the character of the ap-
plicant, the citizenship of the applicant, or any
other qualifications of the applicant as the Com-
mission may deem appropriate for the license.
In connection with applications for licenses to
operate production or utilization facilities, the
applicant shall state such technical specifica-
tions, including information of the amount,
kind, and source of special nuclear material re-
quired, the place of the use, the specific charac-
teristics of the facility, and such other informa-
tion as the Commission may, by rule or regula-
tion, deem necessary in order to enable it to find
that the utilization or production of special nu-
clear material will be in accord with the com-
mon defense and security and will provide ade-
quate protection to the health and safety of the
public. Such technical specifications shall be a
part of any license issued. The Commission may
at any time after the filing of the original appli-
cation, and before the expiration of the license,
require further written statements in order to
enable the Commission to determine whether
the application should be granted or denied or
whether a license should be modified or revoked.
All applications and statements shall be signed
by the applicant or licensee. Applications for,
and statements made in connection with, li-
censes under sections 2133 and 2134 of this title
shall be made under oath or affirmation. The
Commission may require any other applications
or statements to be made under oath or affirma-
tion.

(b) Review of applications by Advisory Commit-
tee on Reactor Safeguards; report

The Advisory Committee on Reactor Safe-
guards shall review each application under sec-
tion 2133 or section 2134(b) of this title for a con-
struction permit or an operating license for a fa-
cility, any application under section 2134(c) of
this title for a construction permit or an operat-
ing license for a testing facility, any application
under subsection (a) or (c¢) of section 2134 of this
title specifically referred to it by the Commis-
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sion, and any application for an amendment to
a construction permit or an amendment to an
operating license under section 2133 or 2134(a),
(b), or (c) of this title specifically referred to it
by the Commission, and shall submit a report
thereon which shall be made part of the record
of the application and available to the public ex-
cept to the extent that security classification
prevents disclosure.

(¢) Commercial power; publication

The Commission shall not issue any license
under section 2133 of this title for a utilization
or production facility for the generation of com-
mercial power until it has given notice in writ-
ing to such regulatory agency as may have juris-
diction over the rates and services incident to
the proposed activity; until it has published no-
tice of the application in such trade or news
publications as the Commission deems appro-
priate to give reasonable notice to municipali-
ties, private utilities, public bodies, and co-
operatives which might have a potential inter-
est in such utilization or production facility;
and until it has published notice of such applica-
tion once each week for four consecutive weeks
in the Federal Register, and until four weeks
after the last notice.

(d) Preferred consideration

The Commission, in issuing any license for a
utilization or production facility for the genera-
tion of commercial power under section 2133 of
this title, shall give preferred consideration to
applications for such facilities which will be lo-
cated in high cost power areas in the United
States if there are conflicting applications for a
limited opportunity for such license. Where such
conflicting applications resulting from limited
opportunity for such license include those sub-
mitted by public or cooperative bodies such ap-
plications shall be given preferred consider-
ation.

(Aug. 1, 1946, ch. 724, title I, §182, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 9563; amended Aug.
6, 1956, ch. 1015, §5, 70 Stat. 1069; Pub. L. 85-256,
§6, Sept. 2, 1957, 71 Stat. 579; Pub. L. 87-615, §3,
Aug. 29, 1962, 76 Stat. 409; Pub. L. 91-560, §9, Dec.
19, 1970, 84 Stat. 1474; renumbered title I, Pub. L.
102-486, title IX, §902(a)(8), Oct. 24, 1992, 106 Stat.
2944.)

AMENDMENTS

1970—Subsec. (¢). Pub. L. 91-560 substituted provisions
requiring notification by publication giving reasonable
notice to municipalities, private utilities, public bod-
ies, and cooperatives which might have a potential in-
terest in such utilization or production facility, for
provisions requiring notice in writing to municipali-
ties, private utilities, public bodies and cooperatives
within transmission distance authorized to engage in
the distribution of electric energy.

1962—Subsec. (b). Pub. L. 87-615 substituted provi-
sions requiring review of applications under section
2133 or 2134(b) of this title for a construction permit or
an operating license for a facility, or under section
2134(c) of this title for a testing facility, for provisions
which required review of license applications for such
facilities, and inserted provisions requiring review of
any application for an amendment to a construction
permit or operating license under section 2133 or
2134(a), (b), or (c) of this title specifically referred to it
by the Commission.

15
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1957—Subsecs. (b) to (d). Pub. L. 85-256 added subsec.
(b) and redesignated former subsecs. (b) and (¢c) as (¢)
and (d), respectively.

1956—Subsec. (a). Act Aug. 6, 1956, struck out ‘‘under
oath or affirmation’” from last sentence, and inserted
two sentences at end requiring applications and state-
ments in connection with sections 2133 and 2134 to be
made under oath or affirmation and authorizing Com-
mission to require any other applications or state-
ments to be made under oath or affirmation.

TERMINATION OF ADVISORY COMMITTEES

Advisory committees in existence on Jan. 5, 1973, to
terminate not later than the expiration of the 2-year
period following Jan. 5, 1973, unless, in the case of a
committee established by the President or an officer of
the Federal Government, such committee is renewed by
appropriate action prior to the expiration of such 2-
year period, or in the case of a committee established
by the Congress, its duration is otherwise provided by
law. See section 14 of Pub. L. 92-463, Oct. 6, 1972, 86
Stat. 776, set out in the Appendix to Title 5, Govern-
ment Organization and Employees.

§2233. Terms of licenses

Each license shall be in such form and contain
such terms and conditions as the Commission
may, by rule or regulation, prescribe to effec-
tuate the provisions of this chapter, including
the following provisions:

(a) Repealed. Pub. L. 88-489, §18, Aug. 26, 1964,
78 Stat. 607.

(b) No right to the special nuclear material
shall be conferred by the license except as de-
fined by the license.

(c) Neither the license nor any right under the
license shall be assigned or otherwise trans-
ferred in violation of the provisions of this chap-
ter.

(d) Every license issued under this chapter
shall be subject to the right of recapture or con-
trol reserved by section 2138 of this title, and to
all of the other provisions of this chapter, now
or hereafter in effect and to all valid rules and
regulations of the Commission.

(Aug. 1, 1946, ch. 724, title I, §183, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 954; amended Pub.
L. 88-489, §18, Aug. 26, 1964, 78 Stat. 607; renum-
bered title I, Pub. L. 102486, title IX, §902(a)(8),
Oct. 24, 1992, 106 Stat. 2944.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘““this Act’”’, meaning act Aug. 1, 1946, ch. 724, as added
by act Aug. 30, 1954, ch. 1073, §1, 68 Stat. 919, known as
the Atomic Energy Act of 1954, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 2011 of this title and Tables.

AMENDMENTS

1964—Par. (a). Pub. L. 88-489 struck out par. (a) which
placed title to all special nuclear material utilized or
produced by facilities pursuant to license in the United
States at all times.

§ 2234. Inalienability of licenses

No license granted hereunder and no right to
utilize or produce special nuclear material
granted hereby shall be transferred, assigned or
in any manner disposed of, either voluntarily or
involuntarily, directly or indirectly, through
transfer of control of any license to any person,
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unless the Commission shall, after securing full
information, find that the transfer is in accord-
ance with the provisions of this chapter, and
shall give its consent in writing. The Commis-
sion may give such consent to the creation of a
mortgage, pledge, or other lien upon any facility
or special nuclear material, owned or thereafter
acquired by a licensee, or upon any leasehold or
other interest to such facility, and the rights of
the creditors so secured may thereafter be en-
forced by any court subject to rules and regula-
tions established by the Commission to protect
public health and safety and promote the com-
mon defense and security.

(Aug. 1, 1946, ch. 724, title I, §184, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 954; amended Pub.
L. 88-489, §19, Aug. 26, 1964, 78 Stat. 607; renum-
bered title I, Pub. L. 102-486, title IX, §902(a)(8),
Oct. 24, 1992, 106 Stat. 2944.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“‘this Act”, meaning act Aug. 1, 1946, ch. 724, as added
by act Aug. 30, 1954, ch. 1073, §1, 68 Stat. 919, known as
the Atomic Energy Act of 1954, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 2011 of this title and Tables.

AMENDMENTS

1964—Pub. L. 88-489 inserted ‘‘or special nuclear ma-
terial,” after ‘‘lien upon any facility’ and substituted
“‘interest in such facility’ for ‘‘interest in such prop-
erty’’.

§2235. Construction permits and operating li-
censes

(a) All applicants for licenses to construct or
modify production or utilization facilities shall,
if the application is otherwise acceptable to the
Commission, be initially granted a construction
permit. The construction permit shall state the
earliest and latest dates for the completion of
the construction or modification. Unless the
construction or modification of the facility is
completed by the completion date, the construc-
tion permit shall expire, and all rights there-
under be forfeited, unless upon good cause
shown, the Commission extends the completion
date. Upon the completion of the construction
or modification of the facility, upon the filing of
any additional information needed to bring the
original application up to date, and upon finding
that the facility authorized has been con-
structed and will operate in conformity with the
application as amended and in conformity with
the provisions of this chapter and of the rules
and regulations of the Commission, and in the
absence of any good cause being shown to the
Commission why the granting of a license would
not be in accordance with the provisions of this
chapter, the Commission shall thereupon issue a
license to the applicant. For all other purposes
of this chapter, a construction permit is deemed
to be a ‘‘license’.

(b) After holding a public hearing under sec-
tion 2239(a)(1)(A) of this title, the Commission
shall issue to the applicant a combined con-
struction and operating license if the applica-
tion contains sufficient information to support
the issuance of a combined license and the Com-
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mission determines that there is reasonable as-
surance that the facility will be constructed and
will operate in conformity with the license, the
provisions of this chapter, and the Commission’s
rules and regulations. The Commission shall
identify within the combined license the inspec-
tions, tests, and analyses, including those appli-
cable to emergency planning, that the licensee
shall perform, and the acceptance criteria that,
if met, are necessary and sufficient to provide
reasonable assurance that the facility has been
constructed and will be operated in conformity
with the license, the provisions of this chapter,
and the Commission’s rules and regulations.
Following issuance of the combined license, the
Commission shall ensure that the prescribed in-
spections, tests, and analyses are performed and,
prior to operation of the facility, shall find that
the prescribed acceptance criteria are met. Any
finding made under this subsection shall not re-
quire a hearing except as provided in section
2239(a)(1)(B) of this title.

(Aug. 1, 1946, ch. 724, title I, §185, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 955; renumbered
title I and amended Pub. L. 102-486, title IX,
§902(a)(8), title XXVIII, §2801, Oct. 24, 1992, 106
Stat. 2944, 3120.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘“‘this Act’”’, meaning act Aug. 1, 1946, ch. 724, as added
by act Aug. 30, 1954, ch. 1073, §1, 68 Stat. 919, known as
the Atomic Energy Act of 1954, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 2011 of this title and Tables.

AMENDMENTS

1992—Pub. L. 102-486, §2801, inserted ‘‘and operating
licenses’ after ‘‘permits” in section catchline, des-
ignated existing text as subsec. (a), and added subsec.
(b).

EFFECTIVE DATE OF 1992 AMENDMENT

Pub. L. 102486, title XXVIII, §2806, Oct, 24, 1992, 106
Stat. 3121, provided that: ‘‘Sections 185 b. and 189 a.
(1)(B) of the Atomic Energy Act of 1954 [subsec. (b) of
this section and section 2239(a)(1)(B) of this title], as
added by sections 2801 and 2802 of this Act, shall apply
to all proceedings involving a combined license for
which an application was filed after May 8, 1991, under
such sections.”

EXECUTIVE ORDER NoO. 12129

Ex. Ord. No. 12129, Apr. 5, 1979, 44 F.R. 21001, which es-
tablished a Critical Energy Facility Program, was re-
voked by Ex. Ord. No. 12553, Feb. 25, 1986, 51 F.R. 7237.

§ 2236. Revocation of licenses

(a) False applications; failure of performance

Any license may be revoked for any material
false statement in the application or any state-
ment of fact required under section 2232 of this
title, or because of conditions revealed by such
application or statement of fact or any report,
record, or inspection or other means which
would warrant the Commission to refuse to
grant a license on an original application, or for
failure to construct or operate a facility in ac-
cordance with the terms of the construction per-
mit or license or the technical specifications in
the application, or for violation of, or failure to
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observe any of the terms and provisions of this
chapter or of any regulation of the Commission.

(b) Procedure

The Commission shall follow the provisions of
section 5568(c) of title 5 in revoking any license.

(c) Repossession of material

Upon revocation of the license, the Commis-
sion may immediately retake possession of all
special nuclear material held by the licensee. In
cases found by the Commission to be of extreme
importance to the national defense and security
or to the health and safety of the public, the
Commission may recapture any special nuclear
material held by the licensee or may enter upon
and operate the facility prior to any of the pro-
cedures provided under subchapter II of chapter
5 and chapter 7 of title 5. Just compensation
shall be paid for the use of the facility.

(Aug. 1, 1946, ch. 724, title I, §186, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 955; renumbered
title I, Pub. L. 102-486, title IX, §902(a)(8), Oct.
24, 1992, 106 Stat. 2944.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’’, meaning act Aug. 1, 1946, ch. 724, as
added by act Aug. 30, 1954, ch. 1073, §1, 68 Stat. 919,
known as the Atomic Energy Act of 1954, which is clas-
sified principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 2011 of this title and Tables.

CODIFICATION

In subsecs. (b) and (c), ‘‘section 558(c) of title 5’ and
‘“‘subchapter II of chapter 5 and chapter 7 of title 5’
substituted for ‘‘section 9(b) of the Administrative Pro-
cedure Act [6 U.S.C. 1008(b)]”’ and ‘‘the Administration
Procedure Act [5 U.S.C. 1001-1011]"’, respectively, on au-
thority of Pub. L. 89-554, § 7(b), Sept. 6, 1966, 80 Stat. 631,
the first section of which enacted Title 5, Government
Organization and Employees.

§ 2237. Modification of license

The terms and conditions of all licenses shall
be subject to amendment, revision, or modifica-
tion, by reason of amendments of this chapter or
by reason of rules and regulations issued in ac-
cordance with the terms of this chapter.

(Aug. 1, 1946, ch. 724, title I, §187, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 955; renumbered
title I, Pub. L. 102-486, title IX, §902(a)(8), Oct.
24, 1992, 106 Stat. 2944.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“‘this Act”’, meaning act Aug. 1, 1946, ch. 724, as added
by act Aug. 30, 1954, ch. 1073, §1, 68 Stat. 919, known as
the Atomic Energy Act of 1954, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 2011 of this title and Tables.

§2238. Continued operation of facilities

Whenever the Commission finds that the pub-
lic convenience and necessity or the production
program of the Commission requires continued
operation of a production facility or utilization
facility the license for which has been revoked
pursuant to section 2236 of this title, the Com-
mission may, after consultation with the appro-
priate regulatory agency, State or Federal, hav-

ing jurisdiction, order that possession be taken
of and such facility be operated for such period
of time as the public convenience and necessity
or the production program of the Commission
may, in the judgment of the Commission, re-
quire, or until a license for the operation of the
facility shall become effective. Just compensa-
tion shall be paid for the use of the facility.

(Aug. 1, 1946, ch. 724, title I, §188, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 955; renumbered
title I, Pub. L. 102-486, title IX, §902(a)(8), Oct.
24, 1992, 106 Stat. 2944.)

§2239. Hearings and judicial review

(a)(1)(A) In any proceeding under this chapter,
for the granting, suspending, revoking, or
amending of any license or construction permit,
or application to transfer control, and in any
proceeding for the issuance or modification of
rules and regulations dealing with the activities
of licensees, and in any proceeding for the pay-
ment of compensation, an award or royalties
under sections?! 2183, 2187, 2236(c) or 2238 of this
title, the Commission shall grant a hearing upon
the request of any person whose interest may be
affected by the proceeding, and shall admit any
such person as a party to such proceeding. The
Commission shall hold a hearing after thirty
days’ notice and publication once in the Federal
Register, on each application under section 2133
or 2134(b) of this title for a construction permit
for a facility, and on any application under sec-
tion 2134(c) of this title for a construction per-
mit for a testing facility. In cases where such a
construction permit has been issued following
the holding of such a hearing, the Commission
may, in the absence of a request therefor by any
person whose interest may be affected, issue an
operating license or an amendment to a con-
struction permit or an amendment to an operat-
ing license without a hearing, but upon thirty
days’ notice and publication once in the Federal
Register of its intent to do so. The Commission
may dispense with such thirty days’ notice and
publication with respect to any application for
an amendment to a construction permit or an
amendment to an operating license upon a de-
termination by the Commission that the amend-
ment involves no significant hazards consider-
ation.

(B)(i) Not less than 180 days before the date
scheduled for initial loading of fuel into a plant
by a licensee that has been issued a combined
construction permit and operating license under
section 2235(b) of this title, the Commission
shall publish in the Federal Register notice of
intended operation. That notice shall provide
that any person whose interest may be affected
by operation of the plant, may within 60 days re-
quest the Commission to hold a hearing on
whether the facility as constructed complies, or
on completion will comply, with the acceptance
criteria of the license.

(ii) A request for hearing under clause (i) shall
show, prima facie, that one or more of the ac-
ceptance criteria in the combined license have
not been, or will not be met, and the specific
operational consequences of nonconformance

180 in original. Probably should be ‘‘section’.
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that would be contrary to providing reasonable
assurance of adequate protection of the public
health and safety.

(iii) After receiving a request for a hearing
under clause (i), the Commission expeditiously
shall either deny or grant the request. If the re-
quest is granted, the Commission shall deter-
mine, after considering petitioners’ prima facie
showing and any answers thereto, whether dur-
ing a period of interim operation, there will be
reasonable assurance of adequate protection of
the public health and safety. If the Commission
determines that there is such reasonable assur-
ance, it shall allow operation during an interim
period under the combined license.

(iv) The Commission, in its discretion, shall
determine appropriate hearing procedures,
whether informal or formal adjudicatory, for
any hearing under clause (i), and shall state its
reasons therefor.

(v) The Commission shall, to the maximum
possible extent, render a decision on issues
raised by the hearing request within 180 days of
the publication of the notice provided by clause
(i) or the anticipated date for initial loading of
fuel into the reactor, whichever is later. Com-
mencement of operation under a combined li-
cense is not subject to subparagraph (A).

(2)(A) The Commission may issue and make
immediately effective any amendment to an op-
erating license or any amendment to a combined
construction and operating license, upon a de-
termination by the Commission that such
amendment involves no significant hazards con-
sideration, notwithstanding the pendency before
the Commission of a request for a hearing from
any person. Such amendment may be issued and
made immediately effective in advance of the
holding and completion of any required hearing.
In determining under this section whether such
amendment involves no significant hazards con-
sideration, the Commission shall consult with
the State in which the facility involved is lo-
cated. In all other respects such amendment
shall meet the requirements of this chapter.

(B) The Commission shall periodically (but not
less frequently than once every thirty days)
publish notice of any amendments issued, or
proposed to be issued, as provided in subpara-
graph (A). Each such notice shall include all
amendments issued, or proposed to be issued,
since the date of publication of the last such
periodic notice. Such notice shall, with respect
to each amendment or proposed amendment (i)
identify the facility involved; and (ii) provide a
brief description of such amendment. Nothing in
this subsection shall be construed to delay the
effective date of any amendment.

(C) The Commission shall, during the ninety-
day period following the effective date of this
paragraph, promulgate regulations establishing
(i) standards for determining whether any
amendment to an operating license or any
amendment to a combined construction and op-
erating license involves no significant hazards
consideration; (ii) criteria for providing or, in
emergency situations, dispensing with prior no-
tice and reasonable opportunity for public com-
ment on any such determination, which criteria
shall take into account the exigency of the need
for the amendment involved; and (iii) procedures
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for consultation on any such determination with
the State in which the facility involved is lo-
cated.

(b) The following Commission actions shall be
subject to judicial review in the manner pre-
scribed in chapter 158 of title 28 and chapter 7 of
title 5:

(1) Any final order entered in any proceeding
of the kind specified in subsection (a) of this
section.

(2) Any final order allowing or prohibiting a
facility to begin operating under a combined
construction and operating license.

(3) Any final order establishing by regula-
tion standards to govern the Department of
Energy’s gaseous diffusion uranium enrich-
ment plants, including any such facilities
leased to a corporation established under the
USEC Privatization Act [42 U.S.C. 2297h et
seq.].

(4) Any final determination under section
2297f(c) of this title relating to whether the
gaseous diffusion plants, including any such
facilities leased to a corporation established
under the USEC Privatization Act [42 U.S.C.
2297h et seq.], are in compliance with the Com-
mission’s standards governing the gaseous dif-
fusion plants and all applicable laws.

(Aug. 1, 1946, ch. 724, title I, §189, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 955; amended Pub.
L. 85-256, §7, Sept. 2, 1957, 71 Stat. 579; Pub. L.
87-615, §2, Aug. 29, 1962, 76 Stat. 409; Pub. L.
97-415, §12(a), Jan. 4, 1983, 96 Stat. 2073; renum-
bered title I and amended Pub. L. 102-486, title
IX, §902(a)(8), title XXVIII, §§2802, 2804, 2805, Oct.
24, 1992, 106 Stat. 2944, 3120, 3121; Pub. L. 104-134,
title III, §3116(c), Apr. 26, 1996, 110 Stat. 1321-349.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a)(1)(A), (2)(A),
was in the original ‘‘this Act’’, meaning act Aug. 1,
1946, ch. 724, as added by act Aug. 30, 1954, ch. 1073, §1,
68 Stat. 919, known as the Atomic Energy Act of 1954,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 2011 of this title and
Tables.

The effective date of this paragraph, referred to in
subsec. (a)(2)(C), probably means the date of enactment
of Pub. L. 97-415, which was approved Jan. 4, 1983.

The USEC Privatization Act, referred to in subsec.
(b)(3), (4), is subchapter A (§§3101-3117) of chapter 1 of
title IIT of Pub. L. 104-134, Apr. 26, 1996, 110 Stat.
1321-335, which is classified principally to subchapter
VIII (§2297h et seq.) of this chapter. For complete clas-
sification of this Act to the Code, see Short Title of
1996 Amendment note set out under section 2011 of this
title and Tables.

4

AMENDMENTS

1996—Subsec. (b). Pub. L. 104-134 amended subsec. (b)
generally. Prior to amendment, subsec. (b) read as fol-
lows: ‘“‘Any final order entered in any proceeding of the
kind specified in subsection (a) of this section or any
final order allowing or prohibiting a facility to begin
operating under a combined construction and operating
license shall be subject to judicial review in the man-
ner prescribed in the Act of December 29, 1950, as
amended (ch. 1189, 64 Stat. 1129), and to the provisions
of section 10 of the Administrative Procedure Act, as
amended.”

1992—Subsec. (a)(1). Pub. L. 102-486, §2802, designated
existing provisions as subpar. (A) and added subpar. (B).

Subsec. (a)(2)(A), (C). Pub. L. 102-486, §2804, inserted
‘“‘or any amendment to a combined construction and

ADD-10

of 57



USCA Case #14-1210
Page 4655

Docume

operating license’’ after ‘‘any amendment to an operat-
ing license’’.

Subsec. (b). Pub. L. 102-486, §2805, inserted ‘‘or any
final order allowing or prohibiting a facility to begin
operating under a combined construction and operating
license’ before ‘‘shall be subject to judicial review’’.

1983—Subsec. (a). Pub. L. 97-415 designated existing
provisions as par. (1) and added par. (2).

1962—Subsec. (a). Pub. L. 87-615 substituted ‘‘con-
struction permit for a facility’ and ‘‘construction per-
mit for a testing facility’ for ‘‘license for a facility”’
and ‘‘license for a testing facility’ respectively, and
authorized the commission in cases where a permit has
been issued following a hearing, and in the absence of
a request therefor by anyone whose interest may be af-
fected, to issue an operating license or an amendment
to a construction permit or an operating license with-
out a hearing upon thirty days’ notice and publication
once in the Federal Register of its intent to do so, and
to dispense with such notice and publication with re-
spect to any application for an amendment to a con-
struction permit or to an operating license upon its de-
termination that the amendment involves no signifi-
cant hazards consideration.

1957—Subsec. (a). Pub. L. 85-256 required the Commis-
sion to hold a hearing after 30 days notice and publica-
tion once in the Federal Register on an application for
a license for a facility or a testing facility.

EFFECTIVE DATE OF 1992 AMENDMENT

Subsec. (a)(1)(B) of this section, as added by section
2802 of Pub. L. 102-486, applicable to all proceedings in-
volving combined license for which application was
filed after May 8, 1991, see section 2806 of Pub. L.
102-486, set out as a note under section 2235 of this title.

AUTHORITY TO EFFECTUATE AMENDMENTS TO
OPERATING LICENSES

Pub. L. 97-415, §12(b), Jan. 4, 1983, 96 Stat. 2073, pro-
vided that: ‘“The authority of the Nuclear Regulatory
Commission, under the provisions of the amendment
made by subsection (a) [amending this section], to
issue and to make immediately effective any amend-
ment to an operating license shall take effect upon the
promulgation by the Commission of the regulations re-
quired in such provisions.”’

REVIEW OF NUCLEAR PROLIFERATION ASSESSMENT
STATEMENTS

No court or regulatory body to have jurisdiction to
compel performance of or to review adequacy of per-
formance of any Nuclear Proliferation Assessment
Statement called for by the Atomic Energy Act of 1954
[this chapter] or by the Nuclear Non-Proliferation Act
of 1978, Pub. L. 95-242, Mar. 10, 1978, 92 Stat. 120, see sec-
tion 2160a of this title.

ADMINISTRATIVE ORDERS REVIEW ACT

Court of appeals exclusive jurisdiction respecting
final orders of Atomic Energy Commission, now the
Nuclear Regulatory Commission and the Secretary of
Energy, made reviewable by this section, see section
2342 of Title 28, Judiciary and Judicial Procedure.

§ 2240. Licensee incident reports as evidence

No report by any licensee of any incident aris-
ing out of or in connection with a licensed activ-
ity made pursuant to any requirement of the
Commission shall be admitted as evidence in
any suit or action for damages growing out of
any matter mentioned in such report.

(Aug. 1, 1946, ch. 724, title I, §190, as added Pub.
L. 87-206, §16, Sept. 6, 1961, 75 Stat. 479; renum-
bered title I, Pub. L. 102486, title IX, §902(a)(8),
Oct. 24, 1992, 106 Stat. 2944.)
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§2241. Atomic safety and licensing boards; estab-
lishment; membership; functions; compensa-
tion

(a) Notwithstanding the provisions of sections
556(b) and 557(b) of title b, the Commission is au-
thorized to establish one or more atomic safety
and licensing boards, each comprised of three
members, one of whom shall be qualified in the
conduct of administrative proceedings and two
of whom shall have such technical or other
qualifications as the Commission deems appro-
priate to the issues to be decided, to conduct
such hearings as the Commission may direct and
make such intermediate or final decisions as the
Commission may authorize with respect to the
granting, suspending, revoking or amending of
any license or authorization under the provi-
sions of this chapter, any other provision of law,
or any regulation of the Commission issued
thereunder. The Commission may delegate to a
board such other regulatory functions as the
Commission deems appropriate. The Commis-
sion may appoint a panel of qualified persons
from which board members may be selected.

(b) Board members may be appointed by the
Commission from private life, or designated
from the staff of the Commission or other Fed-
eral agency. Board members appointed from pri-
vate life shall receive a per diem compensation
for each day spent in meetings or conferences,
and all members shall receive their necessary
traveling or other expenses while engaged in the
work of a board. The provisions of section 2203 of
this title shall be applicable to board members
appointed from private life.

(Aug. 1, 1946, ch. 724, title I, §191, as added Pub.
L. 87-615, §1, Aug. 29, 1962, 76 Stat. 409; amended
Pub. L. 91-560, §10, Dec. 19, 1970, 84 Stat. 1474; re-
numbered title I, Pub. L. 102-486, title IX,
§902(a)(8), Oct. 24, 1992, 106 Stat. 2944.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’’, meaning act Aug. 1, 1946, ch. 724, as
added by act Aug. 30, 1954, ch. 1073, §1, 68 Stat. 919,
known as the Atomic Energy Act of 1954, which is clas-
sified principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 2011 of this title and Tables.

CODIFICATION

In subsec. (a), ‘‘sections 556(b) and 557(b) of title 5’
substituted for ‘‘sections 7(a) and 8(a) of the Adminis-
trative Procedure Act [b U.S.C. 1006(a), 1007(a)]’’ on au-
thority of Pub. L. 89-554, § 7(b), Sept. 6, 1966, 80 Stat. 631,
the first section of which enacted Title 5, Government
Organization and Employees.

AMENDMENTS
1970—Subsec. (a). Pub. L. 91-560 required that two
members of the board should have such technical or

other qualifications the Commission deems appropriate
to the issues to be decided.

§ 2242. Temporary operating license

(a) Fuel loading, testing, and operation at spe-
cific power level; petition, affidavit, etc.

In any proceeding upon an application for an
operating license for a utilization facility re-
quired to be licensed under section 2133 or
2134(b) of this title, in which a hearing is other-
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(Pub. L. 97-425, title I, §101, Jan. 7, 1983, 96 Stat.
2206.)

PART A—REPOSITORIES FOR DISPOSAL OF HIGH-
LEVEL RADIOACTIVE WASTE AND SPENT NU-
CLEAR FUEL

§10131. Findings and purposes

(a) The Congress finds that—

(1) radioactive waste creates potential risks
and requires safe and environmentally accept-
able methods of disposal;

(2) a national problem has been created by
the accumulation of (A) spent nuclear fuel
from nuclear reactors; and (B) radioactive
waste from (i) reprocessing of spent nuclear
fuel; (ii) activities related to medical research,
diagnosis, and treatment; and (iii) other
sources;

(3) Federal efforts during the past 30 years to
devise a permanent solution to the problems
of civilian radioactive waste disposal have not
been adequate;

(4) while the Federal Government has the re-
sponsibility to provide for the permanent dis-
posal of high-level radioactive waste and such
spent nuclear fuel as may be disposed of in
order to protect the public health and safety
and the environment, the costs of such dis-
posal should be the responsibility of the gen-
erators and owners of such waste and spent
fuel;

(5) the generators and owners of high-level
radioactive waste and spent nuclear fuel have
the primary responsibility to provide for, and
the responsibility to pay the costs of, the in-
terim storage of such waste and spent fuel
until such waste and spent fuel is accepted by
the Secretary of Energy in accordance with
the provisions of this chapter;

(6) State and public participation in the
planning and development of repositories is es-
sential in order to promote public confidence
in the safety of disposal of such waste and
spent fuel; and

(7) high-level radioactive waste and spent
nuclear fuel have become major subjects of
public concern, and appropriate precautions
must be taken to ensure that such waste and
spent fuel do not adversely affect the public
health and safety and the environment for this
or future generations.

(b) The purposes of this part are—

(1) to establish a schedule for the siting, con-
struction, and operation of repositories that
will provide a reasonable assurance that the
public and the environment will be adequately
protected from the hazards posed by high-level
radioactive waste and such spent nuclear fuel
as may be disposed of in a repository;

(2) to establish the Federal responsibility,
and a definite Federal policy, for the disposal
of such waste and spent fuel;

(3) to define the relationship between the
Federal Government and the State govern-
ments with respect to the disposal of such
waste and spent fuel; and

(4) to establish a Nuclear Waste Fund, com-
posed of payments made by the generators and
owners of such waste and spent fuel, that will

ensure that the costs of carrying out activities
relating to the disposal of such waste and
spent fuel will be borne by the persons respon-
sible for generating such waste and spent fuel.

(Pub. L. 97-425, title I, §111, Jan. 7, 1983, 96 Stat.
22017.)

§10132. Recommendation of candidate sites for
site characterization

(a) Guidelines

Not later than 180 days after January 7, 1983,
the Secretary, following consultation with the
Council on Environmental Quality, the Adminis-
trator of the Environmental Protection Agency,
the Director of the United States Geological
Survey, and interested Governors, and the con-
currence of the Commission shall issue general
guidelines for the recommendation of sites for
repositories. Such guidelines shall specify de-
tailed geologic considerations that shall be pri-
mary criteria for the selection of sites in var-
ious geologic media. Such guidelines shall speci-
fy factors that qualify or disqualify any site
from development as a repository, including fac-
tors pertaining to the location of valuable natu-
ral resources, hydrology, geophysics, seismic ac-
tivity, and atomic energy defense activities,
proximity to water supplies, proximity to popu-
lations, the effect upon the rights of users of
water, and proximity to components of the Na-
tional Park System, the National Wildlife Ref-
uge System, the National Wild and Scenic Riv-
ers System, the National Wilderness Preserva-
tion System, or National Forest Lands. Such
guidelines shall take into consideration the
proximity to sites where high-level radioactive
waste and spent nuclear fuel is generated or
temporarily stored and the transportation and
safety factors involved in moving such waste to
a repository. Such guidelines shall specify popu-
lation factors that will disqualify any site from
development as a repository if any surface facil-
ity of such repository would be located (1) in a
highly populated area; or (2) adjacent to an area
1 mile by 1 mile having a population of not less
than 1,000 individuals. Such guidelines also shall
require the Secretary to consider the cost and
impact of transporting to the repository site the
solidified high-level radioactive waste and spent
fuel to be disposed of in the repository and the
advantages of regional distribution in the siting
of repositories. Such guidelines shall require the
Secretary to consider the various geologic
media in which sites for repositories may be lo-
cated and, to the extent practicable, to rec-
ommend sites in different geologic media. The
Secretary shall use guidelines established under
this subsection in considering candidate sites
for recommendation under subsection (b) of this
section. The Secretary may revise such guide-
lines from time to time, consistent with the pro-
visions of this subsection.

(b) Recommendation by Secretary to President

(1)(A) Following the issuance of guidelines
under subsection (a) of this section and con-
sultation with the Governors of affected States,
the Secretary shall nominate at least 5 sites
that he determines suitable for site character-
ization for selection of the first repository site.
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§2.333

the NRC staff (as otherwise permitted
by the provisions of this part) before
the publication of the pertinent docu-
ment will not adversely affect comple-
tion of the document and will expedite
the hearing.

[69 FR 2236, Jan. 14, 2004, as amended at 70
FR 20461, Apr. 20, 2005]

§2.333 Authority of the presiding offi-
cer to regulate procedure in a hear-
ing.

To prevent unnecessary delays or an
unnecessarily large record, the pre-
siding officer:

(a) May limit the number of wit-
nesses whose testimony may be cumu-
lative;

(b) May strike argumentative, repeti-
tious, cumulative, unreliable, immate-
rial, or irrelevant evidence;

(c) Shall require each party or partic-
ipant who requests permission to con-
duct cross-examination to file a cross-
examination plan for each witness or
panel of witnesses the party or partici-
pant proposes to cross-examine;

(d) Must ensure that each party or
participant permitted to conduct cross-
examination conducts its cross-exam-
ination in conformance with the par-
ty’s or participant’s cross-examination
plan filed with the presiding officer;

(e) May take necessary and proper
measures to prevent argumentative,
repetitious, or cumulative cross-exam-
ination; and

(f) May impose such time limitations
on arguments as the presiding officer
determines appropriate, having regard
for the volume of the evidence and the
importance and complexity of the
issues involved.

§2.334 Implementing hearing schedule
for proceeding.

(a) Unless the Commission directs
otherwise in a particular proceeding,
the presiding officer assigned to the
proceeding shall, based on information
and projections provided by the parties
and the NRC staff, take appropriate ac-
tion to maintain the hearing schedule
established by the presiding officer in
accordance with 10 CFR 2.332(a) of this
part for the completion of the evi-
dentiary record and, as appropriate,
the issuance of its initial decision.

66

10 CFR Ch. | (1-1-15 Edition)

(b) Modification of hearing schedule. A
hearing schedule may not be modified
except upon a finding of good cause by
the presiding officer or the Commis-
sion. In making such a good cause de-
termination, the presiding officer or
the Commission should take into ac-
count the following factors, among
other things:

(1) Whether the requesting party has
exercised due diligence to adhere to the
schedule;

(2) Whether the requested change is
the result of unavoidable cir-
cumstances; and

(3) Whether the other parties have
agreed to the change and the overall ef-
fect of the change on the schedule of
the case.

(c) The presiding officer shall provide
written notification to the Commission
any time during the course of the pro-
ceeding when it appears that there will
be a delay of more than forty-five (45)
days in meeting any of the dates for
major activities in the hearing sched-
ule established by the presiding officer
under 10 CFR 2.332(a), or that the com-
pletion of the record or the issuance of
the initial decision will be delayed
more than sixty (60) days beyond the
time specified in the hearing schedule
established under 10 CFR 2.332(a). The
notification must include an expla-
nation of the reasons for the projected
delay and a description of the actions,
if any, that the presiding officer or the
Board proposes to take to avoid or
mitigate the delay.

[70 FR 20461, Apr. 20, 2005]

§2.335 Consideration of Commission
rules and regulations in adjudica-
tory proceedings.

(a) Except as provided in paragraphs
(b), (c), and (d) of this section, no rule
or regulation of the Commission, or
any provision thereof, concerning the
licensing of production and utilization
facilities, source material, special nu-
clear material, or byproduct material,
is subject to attack by way of dis-
covery, proof, argument, or other
means in any adjudicatory proceeding
subject to this part.

(b) A participant to an adjudicatory
proceeding subject to this part may pe-
tition that the application of a speci-
fied Commission rule or regulation or
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any provision thereof, of the type de-
scribed in paragraph (a) of this section,
be waived or an exception be made for
the particular proceeding. The sole
ground for petition of waiver or excep-
tion is that special circumstances with
respect to the subject matter of the
particular proceeding are such that the
application of the rule or regulation (or
a provision of it) would not serve the
purposes for which the rule or regula-
tion was adopted. The petition must be
accompanied by an affidavit that iden-
tifies the specific aspect or aspects of
the subject matter of the proceeding as
to which the application of the rule or
regulation (or provision of it) would
not serve the purposes for which the
rule or regulation was adopted. The af-
fidavit must state with particularity
the special circumstances alleged to
justify the waiver or exception re-
quested. Any other participant may
file a response by counter-affidavit or
otherwise.

(c) If, on the basis of the petition, af-
fidavit, and any response permitted
under paragraph (b) of this section, the
presiding officer determines that the
petitioning participant has not made a
prima facie showing that the applica-
tion of the specific Commission rule or
regulation (or provision thereof) to a
particular aspect or aspects of the sub-
ject matter of the proceeding would
not serve the purposes for which the
rule or regulation was adopted and
that application of the rule or regula-
tion should be waived or an exception
granted, no evidence may be received
on that matter and no discovery, cross
examination, or argument directed to
the matter will be permitted, and the
presiding officer may not further con-
sider the matter.

(d) If, on the basis of the petition, af-
fidavit and any response provided for in
paragraph (b) of this section, the pre-
siding officer determines that the prima
facie showing required by paragraph (b)
of this section has been made, the pre-
siding officer shall, before ruling on the
petition, certify the matter directly to
the Commission (the matter will be
certified to the Commission notwith-
standing other provisions on certifi-
cation in this part) for a determination
in the matter of whether the applica-
tion of the Commission rule or regula-
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tion or provision thereof to a par-
ticular aspect or aspects of the subject
matter of the proceeding, in the con-
text of this section, should be waived
or an exception made. The Commission
may, among other things, on the basis
of the petition, affidavits, and any re-
sponse, determine whether the applica-
tion of the specified rule or regulation
(or provision thereof) should be waived
or an exception be made. The Commis-
sion may direct further proceedings as
it considers appropriate to aid its de-
termination.

(e) Whether or not the procedure in
paragraph (b) of this section is avail-
able, a participant to an initial or re-
newal licensing proceeding may file a
petition for rulemaking under §2.802.

[69 FR 2236, Jan. 14, 2004, as amended at 77
FR 46593, Aug. 3, 2012]

§2.336 General discovery.

(a) Except for proceedings conducted
under subparts G and J of this part or
as otherwise ordered by the Commis-
sion, the presiding officer or the Atom-
ic Safety and Licensing Board assigned
to the proceeding, all parties, other
than the NRC staff, to any proceeding
subject to this part shall, within thirty
(30) days of the issuance of the order
granting a request for hearing or peti-
tion to intervene and without further
order or request from any party, dis-
close and provide:

(1) The name and, if known, the ad-
dress and telephone number of any per-
son, including any expert, upon whose
opinion the party bases its claims and
contentions and may rely upon as a
witness, and a copy of the analysis or
other authority upon which that per-
son bases his or her opinion;

(2)(1) A copy, or a description by cat-
egory and location, of all documents
and data compilations in the posses-
sion, custody, or control of the party
that are relevant to the contentions,
provided that if only a description is
provided of a document or data com-
pilation, a party shall have the right to
request copies of that document and/or
data compilation, and

(ii) A copy (for which there is no
claim of privilege or protected status),
or a description by category and loca-
tion, of all tangible things (e.g., books,
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support of each proposed finding. Pro-
posed conclusions of law must be set
forth in numbered paragraphs as to all
material issues of law or discretion
presented on-the-record. An interve-
nor’s proposed findings of fact and con-
clusions of law must be confined to
issues which that party placed in con-
troversy or sought to place in con-
troversy in the proceeding.

§2.713 Initial decision and its effect.

(a) After hearing, the presiding offi-
cer will render an initial decision
which will constitute the final action
of the Commission forty (40) days after
its date unless any party petitions for
Commission review in accordance with
§2.341 or the Commission takes review
sua sponte.

(b) Where the public interest so re-
quires, the Commission may direct
that the presiding officer certify the
record to it without an initial decision,
and may:

(1) Prepare its own decision which
will become final unless the Commis-
sion grants a petition for reconsider-
ation under §2.345; or

(2) Omit an initial decision on a find-
ing that due and timely execution of
its functions imperatively and unavoid-
ably so requires.

(c) An initial decision will be in writ-
ing and will be based on the whole
record and supported by reliable, pro-
bative, and substantial evidence. The
initial decision will include:

(1) Findings, conclusions, and rul-
ings, with the reasons or basis for
them, on all material issues of fact,
law, or discretion presented on-the-
record;

(2) All facts officially noticed and re-
lied on in making the decision;

(3) The appropriate ruling, order, or
denial of relief with the effective date;

(4) The time within which a petition
for review of the decision may be filed,
the time within which answers in sup-
port of or in opposition to a petition
for review filed by another party may
be filed and, in the case of an initial
decision which may become final in ac-
cordance with paragraph (a) of this sec-
tion, the date when it may become
final.
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Subpart H—Rulemaking

§2.800 Scope and applicability.

(a) This subpart governs the
issuance, amendment, and repeal of
regulations in which participation by
interested persons is prescribed under
Section 553 of title 5 of the U.S. Code.

(b) The procedures in §§2.804 through
2.810 apply to all rulemakings.

(c) The procedures in §§2.802 through
2.803 apply to all petitions for rule-
making except for initial applications
for standard design certification rule-
making under subpart B of part 52 of
this chapter, and subsequent petitions
for amendment of an existing design
certification rule filed by the original
applicant for the design certification
rule.

(d) The procedures in §§2.811 through
2.819, as supplemented by the provi-
sions of subpart B of part 52, apply to
standard design certification rule-
making.

[72 FR 49481, Aug. 28, 2007]

§2.801 Initiation of rulemaking.

Rulemaking may be initiated by the
Commission at its own instance, on the
recommendation of another agency of
the United States, or on the petition of
any other interested person, including
an application for design certification
under subpart B of part 52 of this chap-
ter.

[72 FR 49482, Aug. 28, 2007]

§2.802 Petition for rulemaking.

(a) Any interested person may peti-
tion the Commission to issue, amend or
rescind any regulation. The petition
should be addressed to the Secretary,
Attention: Rulemakings and Adjudica-
tions Staff, and sent either by mail ad-
dressed to the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001; by facsimile; by hand delivery to
the NRC’s offices at 11555 Rockville
Pike, Rockville, Maryland; or, where
practicable, by electronic submission,
for example, via Electronic Informa-
tion Exchange, e-mail, or CD-ROM.
Electronic submissions must be made
in a manner that enables the NRC to
receive, read, authenticate, distribute,
and archive the submission, and proc-
ess and retrieve it a single page at a
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time. Detailed guidance on making
electronic submissions can be obtained
by visiting the NRC’s Web site at http:/
www.nrc.gov/site-help/e-submittals.html;
by e-mail to MSHD.Resource@nrc.gov;
or by writing the Office of Information
Services, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001. The guidance discusses, among
other topics, the formats the NRC can
accept, the use of electronic signa-
tures, and the treatment of nonpublic
information.

(b) A prospective petitioner may con-
sult with the NRC before filing a peti-
tion for rulemaking by writing to the
Chief, Rulemaking, Directives, and Ed-
iting Branch, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001. A prospective petitioner also may
telephone the Rulemaking, Directives,
and Editing Branch on (301) 415-7163, or
toll free on (800) 368-5642, or send e-mail
to NRCREP@nrc.gov.

(1) In any consultation prior to the
filing of a petition for rulemaking, the
assistance that may be provided by the
NRC staff is limited to—

(i) Describing the procedure and proc-
ess for filing and responding to a peti-
tion for rulemaking;

(ii) Clarifying an existing NRC regu-
lation and the basis for the regulation;
and

(iii) Assisting the prospective peti-
tioner to clarify a potential petition so
that the Commission is able to under-
stand the nature of the issues of con-
cern to the petitioner.

(2) In any consultation prior to the
filing of a petition for rulemaking, in
providing the assistance permitted in
paragraph (b)(1) of this section, the
NRC staff will not draft or develop text
or alternative approaches to address
matters in the prospective petition for
rulemaking.

(c) Bach petition filed under this sec-
tion shall:

(1) Set forth a general solution to the
problem or the substance or text of any
proposed regulation or amendment, or
specify the regulation which is to be
revoked or amended;

(2) State clearly and concisely the
petitioner’s grounds for and interest in
the action requested;

(3) Include a statement in support of
the petition which shall set forth the
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specific issues involved, the peti-
tioner’s views or arguments with re-
spect to those issues, relevant tech-
nical, scientific or other data involved
which is reasonably available to the pe-
titioner, and such other pertinent in-
formation as the petitioner deems nec-
essary to support the action sought. In
support of its petition, petitioner
should note any specific cases of which
petitioner is aware where the current
rule is unduly burdensome, deficient,
or needs to be strengthened.

(d) The petitioner may request the
Commission to suspend all or any part
of any licensing proceeding to which
the petitioner is a participant pending
disposition of the petition for rule-
making.

(e) If it is determined that the peti-
tion includes the information required
by paragraph (c) of this section and is
complete, the Director, Division of Ad-
ministrative Services, Office of Admin-
istration, or designee, will assign a
docket number to the petition, will
cause the petition to be formally dock-
eted, and will make a copy of the dock-
eted petition available at the NRC Web
site, http:/www.nrc.gov. Public com-
ment may be requested by publication
of a notice of the docketing of the peti-
tion in the FEDERAL REGISTER, or, in
appropriate cases, may be invited for
the first time upon publication in the
FEDERAL REGISTER of a proposed rule
developed in response to the petition.
Publication will be limited by the re-
quirements of Section 181 of the Atom-
ic Energy Act of 1954, as amended, and
may be limited by order of the Com-
mission.

(f) If it is determined by the Execu-
tive Director for Operations that the
petition does not include the informa-
tion required by paragraph (c) of this
section and is incomplete, the peti-
tioner will be notified of that deter-
mination and the respects in which the
petition is deficient and will be ac-
corded an opportunity to submit addi-
tional data. Ordinarily this determina-
tion will be made within 30 days from
the date of receipt of the petition by
the Office of the Secretary of the Com-
mission. If the petitioner does not sub-
mit additional data to correct the defi-
ciency within 90 days from the date of
notification to the petitioner that the
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petition is incomplete, the petition
may be returned to the petitioner with-
out prejudice to the right of the peti-
tioner to file a new petition.

(g) The Director, Division of Admin-
istrative Services, Office of Adminis-
tration, will prepare on a semiannual
basis a summary of petitions for rule-
making before the Commission, includ-
ing the status of each petition. A copy
of the report will be available for pub-
lic inspection and copying at the NRC
Web site, http:/www.nrc.gov, and/or at
the NRC Public Document Room.

[44 FR 61322, Oct. 25, 1979, as amended at 46
FR 35487, July 9, 1981; 52 FR 31609, Aug. 21,
1987; 53 FR 52993, Dec. 30, 1988; 54 FR 53315,
Dec. 28, 1989; 56 FR 10360, Mar. 12, 1991; 59 FR
44895, Aug. 31, 1994; 59 FR 60552, Nov. 25, 1994;
62 FR 27495, May 20, 1997; 63 FR 15742, Apr. 1,
1998; 64 FR 48949, Sept. 9, 1999; 68 FR 58799,
Oct. 10, 2003; 73 FR 5717, Jan. 31, 2008; 74 FR
62679, Dec. 1, 2009; 77 FR 46598, Aug. 3, 2012]

§2.803 Determination of petition.

No hearing will be held on the peti-
tion unless the Commission deems it
advisable. If the Commission deter-
mines that sufficient reason exists, it
will publish a notice of proposed rule-
making. In any other case, it will deny
the petition and will notify the peti-
tioner with a simple statement of the
grounds of denial.

§2.804 Notice of proposed rulemaking.

(a) Except as provided by paragraph
(d) of this section, when the Commis-
sion proposes to adopt, amend, or re-
peal a regulation, it will cause to be
published in the FEDERAL REGISTER a
notice of proposed rulemaking, unless
all persons subject to the notice are
named and either are personally served
or otherwise have actual notice in ac-
cordance with law.

(b) The notice will include:

(1) Either the terms or substance of
the proposed rule, or a specification of
the subjects and issues involved;

(2) The manner and time within
which interested members of the public
may comment, and a statement that
copies of comments may be examined
will be made available at the NRC Web
site, http:/www.nrc.gov;

(3) The authority under which the
regulation is proposed;
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(4) The time, place, and nature of the
public hearing, if any;

(5) If a hearing is to be held, designa-
tion of the presiding officer and any
special directions for the conduct of
the hearing; and

(6) Such explanatory statement as
the Commission may consider appro-
priate.

(c) The publication or service of no-
tice will be made not less than fifteen
(15) days prior to the time fixed for
hearing, if any, unless the Commission
for good cause stated in the notice pro-
vides otherwise.

(d) The notice and comment provi-
sions contained in paragraphs (a), (b),
and (c) of this section will not be re-
quired to be applied—

(1) To interpretative rules, general
statements of policy, or rules of agency
organization, procedure, or practice; or

(2) When the Commission for good
cause finds that notice and public com-
ment are impracticable, unnecessary,
or contrary to the public interest, and
are not required by statute. This find-
ing, and the reasons therefor, will be
incorporated into any rule issued with-
out notice and comment for good
cause.

(e) The Commission shall provide for
a 30-day post-promulgation comment
period for—

(1) Any rule adopted without notice
and comment under the good cause ex-
ception on paragraph (d)(2) of this sec-
tion where the basis is that notice and
comment is “‘impracticable’’ or ‘‘con-
trary to the public interest.”

(2) Any interpretative rule, or gen-
eral statement of policy adopted with-
out notice and comment under para-
graph (d)(1) of this section, except for
those cases for which the Commission
finds that such procedures would serve
no public interest, or would be so bur-
densome as to outweigh any foresee-
able gain.

(f) For any post-promulgation com-
ments received under paragraph (e) of
this section, the Commission shall pub-
lish a statement in the FEDERAL REG-
ISTER containing an evaluation of the
significant comments and any revi-
sions of the rule or policy statement
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Regulation, or Director, Office of New
Reactors, as appropriate. A proposed
alternative must be submitted and au-
thorized prior to implementation. The
applicant or licensee must demonstrate
that:

(1) Acceptable level of quality and safe-
ty. The proposed alternative would pro-
vide an acceptable level of quality and
safety; or

(2) Hardship without a compensating
increase in quality and safety. Compli-
ance with the specified requirements of
this section would result in hardship or
unusual difficulty without a compen-
sating increase in the level of quality
and safety. Footnotes to §50.55a:

1USAS and ASME Code addenda issued
prior to the winter 1977 Addenda are consid-
ered to be ‘‘in effect’ or ‘‘effective’ 6 months
after their date of issuance and after they
are incorporated by reference in paragraph
(a) of this section. Addenda to the ASME
Code issued after the summer 1977 Addenda
are considered to be ‘‘in effect” or ‘‘effec-
tive” after the date of publication of the ad-
denda and after they are incorporated by ref-
erence in paragraph (a) of this section.

2-3[Reserved].

4For ASME Code editions and addenda
issued prior to the winter 1977 Addenda, the
Code edition and addenda applicable to the
component is governed by the order or con-
tract date for the component, not the con-
tract date for the nuclear energy system.
For the winter 1977 Addenda and subsequent
editions and addenda the method for deter-
mining the applicable Code editions and ad-
denda is contained in Paragraph NCA 1140 of
Section III of the ASME Code.

5-6[Reserved].

7Guidance for quality group classifications
of components that are to be included in the
safety analysis reports pursuant to §50.34(a)
and §50.34(b) may be found in Regulatory
Guide 1.26, “Quality Group Classifications
and Standards for Water-, Steam-, and Radi-
ological-Waste-Containing Components of
Nuclear Power Plants,” and in Section 3.2.2
of NUREG-0800, ‘‘Standard Review Plan for
Review of Safety Analysis Reports for Nu-
clear Power Plants.”

s8-9[Reserved].

10 For inspections to be conducted once per
interval, the inspections must be performed
in accordance with the schedule in Section
XI, paragraph IWB-2400, except for plants
with inservice inspection programs based on
a Section XTI edition or addenda prior to the
1994 Addenda. For plants with inservice in-
spection programs based on a Section XI edi-
tion or addenda prior to the 1994 Addenda,
the inspection must be performed in accord-

10 CFR Ch. | (1-1-15 Edition)

ance with the schedule in Section XI, para-
graph IWB-2400, of the 1994 Addenda.

[79 FR 65798, Nov. 5, 2014, as amended at 79
FR 66603, Nov. 10, 2014; 79 FR 73462, Dec. 11,
2014]

§50.56 Conversion of construction per-
mit to license; or amendment of li-
cense.

Upon completion of the construction
or alteration of a facility, in compli-
ance with the terms and conditions of
the construction permit and subject to
any necessary testing of the facility for
health or safety purposes, the Commis-
sion will, in the absence of good cause
shown to the contrary, issue a license
of the class for which the construction
permit was issued or an appropriate
amendment of the license, as the case
may be.

[21 FR 355, Jan. 19, 1956, as amended at 35 FR
11461, July 17, 1970; 75 FR 73944, Nov. 30, 2010]

§50.57 Issuance of operating license.!

(a)Pursuant to §50.56, an operating li-
cense may be issued by the Commis-
sion, up to the full term authorized by
§50.51, upon finding that:

(1) Construction of the facility has
been substantially completed, in con-
formity with the construction permit
and the application as amended, the
provisions of the Act, and the rules and
regulations of the Commission; and

(2) The facility will operate in con-
formity with the application as amend-
ed, the provisions of the Act, and the
rules and regulations of the Commis-
sion; and

(3) There is reasonable assurance (i)
that the activities authorized by the
operating license can be conducted
without endangering the health and
safety of the public, and (ii) that such
activities will be conducted in compli-
ance with the regulations in this chap-
ter; and

(4) The applicant is technically and
financially qualified to engage in the
activities authorized by the operating

1The Commission may issue a provisional
operating license pursuant to the regulations
in this part in effect on March 30, 1970, for
any facility for which a notice of hearing on
an application for a provisional operating li-
cense or a notice of proposed issuance of a
provisional operating license has been pub-
lished on or before that date.
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license in accordance with the regula-
tions in this chapter. However, no find-
ing of financial qualification is nec-
essary for an electric utility applicant
for an operating license for a utiliza-
tion facility of the type described in
§50.21(b) or §50.22.

(5) The applicable provisions of part
140 of this chapter have been satisfied;
and

(6) The issuance of the license will
not be inimical to the common defense
and security or to the health and safe-
ty of the public.

(b) Each operating license will in-
clude appropriate provisions with re-
spect to any uncompleted items of con-
struction and such limitations or con-
ditions as are required to assure that
operation during the period of the com-
pletion of such items will not endanger
public health and safety.

(c) An applicant may, in a case where
a hearing is held in connection with a
pending proceeding under this section
make a motion in writing, under this
paragraph (c), for an operating license
authorizing low-power testing (oper-
ation at not more than 1 percent of full
power for the purpose of testing the fa-
cility), and further operations short of
full power operation. Action on such a
motion by the presiding officer shall be
taken with due regard to the rights of
the parties to the proceedings, includ-
ing the right of any party to be heard
to the extent that his contentions are
relevant to the activity to be author-
ized. Before taking any action on such
a motion that any party opposes, the
presiding officer shall make findings on
the matters specified in paragraph (a)
of this section as to which there is a
controversy, in the form of an initial
decision with respect to the contested
activity sought to be authorized. The
Director of Nuclear Reactor Regulation
will make findings on all other matters
specified in paragraph (a) of this sec-
tion. If no party opposes the motion,
the presiding officer will issue an order
in accordance with §2.319(p) author-
izing the Director of Nuclear Reactor
Regulation to make appropriate find-
ings on the matters specified in para-
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graph (a) of this section and to issue a
license for the requested operation.

[35 FR 5318, Mar. 31, 1970, as amended at 35
FR 6644, Apr. 25, 1970; 37 FR 11873, June 15,
1972; 37 FR 15142, July 28, 1972; 49 FR 35753,
Sept. 12, 1984; 51 FR 7765, Mar. 6, 1986; 69 FR
22175, Jan. 14, 2004]

§50.58 Hearings and report of the Ad-
visory Committee on Reactor Safe-
guards.

(a) Each application for a construc-
tion permit or an operating license for
a facility which is of a type described
in §50.21(b) or §50.22, or for a testing fa-
cility, shall be referred to the Advisory
Committee on Reactor Safeguards for a
review and report. An application for
an amendment to such a construction
permit or operating license may be re-
ferred to the Advisory Committee on
Reactor Safeguards for review and re-
port. Any report shall be made part of
the record of the application and avail-
able to the public, except to the extent
that security -classification prevents
disclosure.

(b)(1) The Commission will hold a
hearing after at least 30-days’ notice
and publication once in the FEDERAL
REGISTER on each application for a
construction permit for a production or
utilization facility which is of a type
described in §50.21(b) or §50.22, or for a
testing facility.

(2) When a construction permit has
been issued for such a facility fol-
lowing the holding of a public hearing,
and an application is made for an oper-
ating license or for an amendment to a
construction permit or operating li-
cense, the Commission may hold a
hearing after at least 30-days’ notice
and publication once in the FEDERAL
REGISTER, or, in the absence of a re-
quest therefor by any person whose in-
terest may be affected, may issue an
operating license or an amendment to
a construction permit or operating li-
cense without a hearing, upon 30-days’
notice and publication once in the FED-
ERAL REGISTER of its intent to do so.

(3) If the Commission finds, in an
emergency situation, as defined in
§50.91, that no significant hazards con-
sideration is presented by an applica-
tion for an amendment to an operating
license, it may dispense with public no-
tice and comment and may issue the
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(1) That the proposed transferee is
qualified to be the holder of the li-
cense; and

(2) That transfer of the license is oth-
erwise consistent with applicable pro-
visions of law, regulations, and orders
issued by the Commission pursuant
thereto.

[26 FR 9546, Oct. 10, 1961, as amended at 35 FR
19661, Dec. 29, 1970; 38 FR 3956, Feb. 9, 1973; 65
FR 44660, July 19, 2000; 70 FR 61888, Oct. 27,
2005; 72 FR 49503, Aug. 28, 2007]

§50.81 Creditor regulations.

(a) Pursuant to section 184 of the Act,
the Commission consents, without in-
dividual application, to the creation of
any mortgage, pledge, or other lien
upon any production or utilization fa-
cility not owned by the United States
which is the subject of a license or
upon any leasehold or other interest in
such facility: Provided:

(1) That the rights of any creditor so
secured may be exercised only in com-
pliance with and subject to the same
requirements and restrictions as would
apply to the licensee pursuant to the
provisions of the license, the Atomic
Energy Act of 1954, as amended, and
regulations issued by the Commission
pursuant to said Act; and

(2) That no creditor so secured may
take possession of the facility pursuant
to the provisions of this section prior
to either the issuance of a license from
the Commission authorizing such pos-
session or the transfer of the license.

(b) Any creditor so secured may
apply for transfer of the license cov-
ering such facility by filing an applica-
tion for transfer of the license pursu-
ant to §50.80(b). The Commission will
act upon such application pursuant to
§50.80 (c).

(c) Nothing contained in this regula-
tion shall be deemed to affect the
means of acquiring, or the priority of,
any tax lien or other lien provided by
law.

(d) As used in this section:

(1) License includes any license under
this chapter, any construction permit
under this part, and any early site per-
mit under part 52 of this chapter,
which may be issued by the Commis-
sion with regard to a facility;

(2) “Creditor” includes, without im-
plied limitation, the trustee under any
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mortgage, pledge or lien on a facility
made to secure any creditor, any trust-
ee or receiver of the facility appointed
by a court of competent jurisdiction in
any action brought for the benefit of
any creditor secured by such mortgage,
pledge or lien, any purchaser of such
facility at the sale thereof upon fore-
closure of such mortgage, pledge, or
lien or upon exercise of any power of
sale contained therein, or any assignee
of any such purchaser.

(8) Facility includes but is not limited
to, a site which is the subject of an
early site permit under subpart A of
part 52 of this chapter, and a reactor
manufactured under a manufacturing
license under subpart F of part 52 of
this chapter.

[26 FR 9546, Oct. 10, 1961, as amended at 32 FR
2562, Feb. 7, 1967; 72 FR 49504, Aug. 28, 2007]

§50.82 Termination of license.

For power reactor licensees who, be-
fore the effective date of this rule, ei-
ther submitted a decommissioning plan
for approval or possess an approved de-
commissioning plan, the plan is consid-
ered to be the PSDAR submittal re-
quired under paragraph (a)(4) of this
section and the provisions of this sec-
tion apply accordingly. For power reac-
tor licensees whose decommissioning
plan approval activities have been rel-
egated to notice of opportunity for a
hearing under subpart G of 10 CFR part
2, the public meeting convened and 90-
day delay of major decommissioning
activities required in paragraphs
(a)(4)(ii) and (a)(b) of this section shall
not apply, and any orders arising from
proceedings under subpart G of 10 CFR
part 2 shall continue and remain in ef-
fect absent any orders from the Com-
mission.

(a) For power reactor licensees—

(1)(i) When a licensee has determined
to permanently cease operations the li-
censee shall, within 30 days, submit a
written certification to the NRC, con-
sistent with the requirements of
§50.4(b)(8);

(ii) Once fuel has been permanently
removed from the reactor vessel, the li-
censee shall submit a written certifi-
cation to the NRC that meets the re-
quirements of §50.4(b)(9) and;

(iii) For licensees whose licenses
have been permanently modified to
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allow possession but not operation of
the facility, before the effective date of
this rule, the certifications required in
paragraphs (a)(1) (i)-(ii) of this section
shall be deemed to have been sub-
mitted.

(2) Upon docketing of the certifi-
cations for permanent cessation of op-
erations and permanent removal of fuel
from the reactor vessel, or when a final
legally effective order to permanently
cease operations has come into effect,
the 10 CFR part 50 license no longer au-
thorizes operation of the reactor or em-
placement or retention of fuel into the
reactor vessel.

(3) Decommissioning will be com-
pleted within 60 years of permanent
cessation of operations. Completion of
decommissioning beyond 60 years will
be approved by the Commission only
when necessary to protect public
health and safety. Factors that will be
considered by the Commission in eval-
uating an alternative that provides for
completion of decommissioning beyond
60 years of permanent cessation of op-
erations include unavailability of
waste disposal capacity and other site-
specific factors affecting the licensee’s
capability to carry out decommis-
sioning, including presence of other nu-
clear facilities at the site.

(4)(1) Prior to or within 2 years fol-
lowing permanent cessation of oper-
ations, the licensee shall submit a
post-shutdown decommissioning activi-
ties report (PSDAR) to the NRC, and a
copy to the affected State(s). The
PSDAR must contain a description of
the planned decommissioning activi-
ties along with a schedule for their ac-
complishment, a discussion that pro-
vides the reasons for concluding that
the environmental impacts associated
with site-specific decommissioning ac-
tivities will be bounded by appropriate
previously issued environmental im-
pact statements, and a site-specific
DCE, including the projected cost of
managing irradiated fuel.

(ii) The NRC shall notice receipt of
the PSDAR and make the PSDAR
available for public comment. The NRC
shall also schedule a public meeting in
the vicinity of the licensee’s facility
upon receipt of the PSDAR. The NRC
shall publish a notice in the FEDERAL
REGISTER and in a forum, such as local
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newspapers, that is readily accessible
to individuals in the vicinity of the
site, announcing the date, time and lo-
cation of the meeting, along with a
brief description of the purpose of the
meeting.

(5) Licensees shall not perform any
major decommissioning activities, as
defined in §50.2, until 90 days after the
NRC has received the licensee’s PSDAR
submittal and until certifications of
permanent cessation of operations and
permanent removal of fuel from the re-
actor vessel, as required under
§50.82(a)(1), have been submitted.

(6) Licensees shall not perform any
decommissioning activities, as defined
in §50.2, that—

(i) Foreclose release of the site for
possible unrestricted use;

(ii) Result in significant environ-
mental impacts not previously re-
viewed; or

(iii) Result in there no longer being
reasonable assurance that adequate
funds will be available for decommis-

sioning.
(7) In taking actions permitted under
§50.59 following submittal of the

PSDAR, the licensee shall notify the
NRC, in writing and send a copy to the
affected State(s), before performing
any decommissioning activity incon-
sistent with, or making any significant
schedule change from, those actions
and schedules described in the PSDAR,
including changes that significantly in-
crease the decommissioning cost.

(8)(i) Decommissioning trust funds
may be used by licensees if—

(A) The withdrawals are for expenses
for legitimate decommissioning activi-
ties consistent with the definition of
decommissioning in §50.2;

(B) The expenditure would not reduce
the value of the decommissioning trust
below an amount necessary to place
and maintain the reactor in a safe stor-
age condition if unforeseen conditions
or expenses arise and;

(C) The withdrawals would not in-
hibit the ability of the licensee to com-
plete funding of any shortfalls in the
decommissioning trust needed to en-
sure the availability of funds to ulti-
mately release the site and terminate
the license.

(ii) Initially, 3 percent of the generic
amount specified in §50.75 may be used
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for decommissioning planning. For li-
censees that have submitted the cer-
tifications required under §50.82(a)(1)
and commencing 90 days after the NRC
has received the PSDAR, an additional
20 percent may be used. A site-specific
decommissioning cost estimate must
be submitted to the NRC prior to the
licensee using any funding in excess of
these amounts.

(iii) Within 2 years following perma-
nent cessation of operations, if not al-
ready submitted, the licensee shall sub-
mit a site-specific decommissioning
cost estimate.

(iv) For decommissioning activities
that delay completion of decommis-
sioning by including a period of storage
or surveillance, the licensee shall pro-
vide a means of adjusting cost esti-
mates and associated funding levels
over the storage or surveillance period.

(v) After submitting its site-specific
DCE required by paragraph (a)(4)(i) of
this section, and until the licensee has
completed its final radiation survey
and demonstrated that residual radio-
activity has been reduced to a level
that permits termination of its license,
the licensee must annually submit to
the NRC, by March 31, a financial as-
surance status report. The report must
include the following information, cur-
rent through the end of the previous
calendar year:

(A) The amount spent on decommis-
sioning, both cumulative and over the
previous calendar year, the remaining
balance of any decommissioning funds,
and the amount provided by other fi-
nancial assurance methods being relied
upon;

(B) An estimate of the costs to com-
plete decommissioning, reflecting any
difference between actual and esti-
mated costs for work performed during
the year, and the decommissioning cri-
teria upon which the estimate is based;

(C) Any modifications occurring to a
licensee’s current method of providing
financial assurance since the last sub-
mitted report; and

(D) Any material changes to trust
agreements or financial assurance con-
tracts.

(vi) If the sum of the balance of any
remaining decommissioning funds, plus
earnings on such funds calculated at
not greater than a 2 percent real rate
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of return, together with the amount
provided by other financial assurance
methods being relied upon, does not
cover the estimated cost to complete
the decommissioning, the financial as-
surance status report must include ad-
ditional financial assurance to cover
the estimated cost of completion.

(vii) After submitting its site-specific
DCE required by paragraph (a)(4)(i) of
this section, the licensee must annu-
ally submit to the NRC, by March 31, a
report on the status of its funding for
managing irradiated fuel. The report
must include the following informa-
tion, current through the end of the
previous calendar year:

(A) The amount of funds accumulated
to cover the cost of managing the irra-
diated fuel;

(B) The projected cost of managing
irradiated fuel until title to the fuel
and possession of the fuel is transferred
to the Secretary of Energy; and

(C) If the funds accumulated do not
cover the projected cost, a plan to ob-
tain additional funds to cover the cost.

(9) All power reactor licensees must
submit an application for termination
of license. The application for termi-
nation of license must be accompanied
or preceded by a license termination
plan to be submitted for NRC approval.

(i) The license termination plan must
be a supplement to the FSAR or equiv-
alent and must be submitted at least 2
years before termination of the license
date.

(ii) The license termination plan
must include—

(A) A site characterization;

(B) Identification of remaining dis-
mantlement activities;

(C) Plans for site remediation;

(D) Detailed plans for the final radi-
ation survey;

(E) A description of the end use of
the site, if restricted;

(F) An updated site-specific estimate
of remaining decommissioning costs;
and

(G) A supplement to the environ-
mental report, pursuant to §51.53, de-
scribing any new information or sig-
nificant environmental change associ-
ated with the licensee’s proposed ter-
mination activities.

(H) Identification of parts, if any, of
the facility or site that were released
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for use before approval of the license
termination plan.

(iii) The NRC shall notice receipt of
the license termination plan and make
the license termination plan available
for public comment. The NRC shall
also schedule a public meeting in the
vicinity of the licensee’s facility upon
receipt of the license termination plan.
The NRC shall publish a notice in the
FEDERAL REGISTER and in a forum,
such as local newspapers, which is
readily accessible to individuals in the
vicinity of the site, announcing the
date, time and location of the meeting,
along with a brief description of the
purpose of the meeting.

(10) If the license termination plan
demonstrates that the remainder of de-
commissioning activities will be per-
formed in accordance with the regula-
tions in this chapter, will not be inim-
ical to the common defense and secu-
rity or to the health and safety of the
public, and will not have a significant
effect on the quality of the environ-
ment and after notice to interested
persons, the Commission shall approve
the plan, by license amendment, sub-
ject to such conditions and limitations
as it deems appropriate and necessary
and authorize implementation of the
license termination plan.

(11) The Commission shall terminate
the license if it determines that—

(i) The remaining dismantlement has
been performed in accordance with the
approved license termination plan, and

(ii) The final radiation survey and as-
sociated documentation, including an
assessment of dose contributions asso-
ciated with parts released for use be-
fore approval of the license termi-
nation plan, demonstrate that the fa-
cility and site have met the criteria for
decommissioning in 10 CFR part 20,
subpart E.

(b) For non-power reactor licensees—

(1) A licensee that permanently
ceases operations must make applica-
tion for license termination within 2
years following permanent cessation of
operations, and in no case later than 1
year prior to expiration of the oper-
ating license. Each application for ter-
mination of a license must be accom-
panied or preceded by a proposed de-
commissioning plan. The contents of
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the decommissioning plan are specified
in paragraph (b)(4) of this section.

(2) For decommissioning plans in
which the major dismantlement activi-
ties are delayed by first placing the fa-
cility in storage, planning for these de-
layed activities may be less detailed.
Updated detailed plans must be sub-
mitted and approved prior to the start
of these activities.

(3) For decommissioning plans that
delay completion of decommissioning
by including a period of storage or sur-
veillance, the licensee shall provide
that—

(i) Funds needed to complete decom-
missioning be placed into an account
segregated from the licensee’s assets
and outside the licensee’s administra-
tive control during the storage or sur-
veillance period, or a surety method or
fund statement of intent be maintained
in accordance with the criteria of
§50.75(e); and

(ii) Means be included for adjusting
cost estimates and associated funding
levels over the storage or surveillance
period.

(4) The proposed decommissioning
plan must include—

(i) The choice of the alternative for
decommissioning with a description of
activities involved. An alternative is
acceptable if it provides for completion
of decommissioning without signifi-
cant delay. Consideration will be given
to an alternative which provides for de-
layed completion of decommissioning
only when necessary to protect the
public health and safety. Factors to be
considered in evaluating an alternative
which provides for delayed completion
of decommissioning include unavail-
ability of waste disposal capacity and
other site-specific factors affecting the
licensee’s capability to carry out de-
commissioning, including the presence
of other nuclear facilities at the site.

(ii) A description of the controls and
limits on procedures and equipment to
protect occupational and public health
and safety;

(iii) A description of the planned
final radiation survey;

(iv) An updated cost estimate for the
chosen alternative for decommis-
sioning, comparison of that estimate
with present funds set aside for decom-
missioning, and plan for assuring the
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availability of adequate funds for com-
pletion of decommissioning; and

(v) A description of technical speci-
fications, quality assurance provisions
and physical security plan provisions
in place during decommissioning.

(5) If the decommissioning plan dem-
onstrates that the decommissioning
will be performed in accordance with
the regulations in this chapter and will
not be inimical to the common defense
and security or to the health and safe-
ty of the public, and after notice to in-
terested persons, the Commission will
approve, by amendment, the plan sub-
ject to such conditions and limitations
as it deems appropriate and necessary.
The approved decommissioning plan
will be a supplement to the Safety
Analysis report or equivalent.

(6) The Commission will terminate
the license if it determines that—

(i) The decommissioning has been
performed in accordance with the ap-
proved decommissioning plan, and

(ii) The terminal radiation survey
and associated documentation dem-
onstrate that the facility and site are
suitable for release in accordance with
the criteria for decommissioning in 10
CFR part 20, subpart E.

(¢c) For a facility that has perma-
nently ceased operation before the ex-
piration of its license, the collection
period for any shortfall of funds will be
determined, upon application by the li-
censee, on a case-by-case basgis taking
into account the specific financial situ-
ation of each licensee.

[61 FR 39301, July 29, 1996, as amended at 62
FR 39091, July 21, 1997; 68 FR 19727, Apr. 22,
2003; 77 FR 35571, June 17, 2012; 79 FR 66603,
Nov. 10, 2014]

§50.83 Release of part of a power reac-
tor facility or site for unrestricted
use.

(a) Prior written NRC approval is re-
quired to release part of a facility or
site for unrestricted use at any time
before receiving approval of a license
termination plan. Section 50.75 speci-
fies recordkeeping requirements associ-
ated with partial release. Nuclear
power reactor licensees seeking NRC
approval shall—

(1) Evaluate the effect of releasing
the property to ensure that—

Document #1571615

Filed: 09/04/2015

§50.83

(i) The dose to individual members of
the public does not exceed the limits
and standards of 10 CFR Part 20, Sub-
part D;

(ii) There is no reduction in the effec-
tiveness of emergency planning or
physical security;

(iii) Effluent releases remain within
license conditions;

(iv) The environmental monitoring
program and offsite dose calculation
manual are revised to account for the
changes;

(v) The siting criteria of 10 CFR Part
100 continue to be met; and

(vi) All other applicable statutory
and regulatory requirements continue
to be met.

(2) Perform a historical site assess-
ment of the part of the facility or site
to be released; and

(3) Perform surveys adequate to dem-
onstrate compliance with the radio-
logical criteria for unrestricted use
specified in 10 CFR 20.1402 for impacted
areas.

(b) For release of non-impacted
areas, the licensee may submit a writ-
ten request for NRC approval of the re-
lease if a license amendment is not
otherwise required. The request sub-
mittal must include—

(1) The results of the evaluations per-
formed in accordance with paragraphs
(a)(1) and (a)(2) of this section;

(2) A description of the part of the fa-
cility or site to be released;

(3) The schedule for release of the
property;

(4) The results of the evaluations per-
formed in accordance with §50.59; and

(5) A discussion that provides the
reasons for concluding that the envi-
ronmental impacts associated with the
licensee’s proposed release of the prop-
erty will be bounded by appropriate
previously issued environmental im-
pact statements.

(c) After receiving an approval re-
quest from the licensee for the release
of a mnon-impacted area, the NRC
shall—

(1) Determine whether the licensee
has adequately evaluated the effect of
releasing the property as required by
paragraph (a)(1) of this section;

(2) Determine whether the licensee’s
classification of any release areas as
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(C) Inspection or surveillance re-
quirements;

(D) Equipment servicing or mainte-
nance scheduling requirements;

(E) Education, training, experience,
qualification, requalification or other
employment suitability requirements;

(F) Safeguard plans, and materials
control and accounting inventory
scheduling requirements;

(G) Scheduling requirements;

(H) Surety, insurance or indemnity
requirements; or

(I) Other requirements of an adminis-
trative, managerial, or organizational
nature.

(d) In accordance with section 121 of
the Nuclear Waste Policy Act of 1982
(42 U.S.C. 10141), the promulgation of
technical requirements and criteria
that the Commission will apply in ap-
proving or disapproving applications
under part 60 or 63 of this chapter shall
not require an environmental impact
statement, an environmental assess-
ment, or any environmental review
under subparagraph (E) or (F) of sec-
tion 102(2) of NEPA.

[49 FR 9381, Mar. 12, 1984]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §51.22, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§51.23 Environmental impacts of con-
tinued storage of spent nuclear fuel
beyond the licensed life for oper-
ation of a reactor.

(a) The Commission has generically
determined that the environmental im-
pacts of continued storage of spent nu-
clear fuel beyond the licensed life for
operation of a reactor are those im-
pacts identified in NUREG-2157, ‘‘Ge-
neric Environmental Impact State-
ment for Continued Storage of Spent
Nuclear Fuel.”

(b) The environmental reports de-
scribed in §§51.50, 51.563, and 51.61 are
not required to discuss the environ-
mental impacts of spent nuclear fuel
storage in a reactor facility storage
pool or an ISFSI for the period fol-
lowing the term of the reactor oper-
ating license, reactor combined license,
or ISFSI license. The impact deter-
minations in NUREG-2157 regarding
continued storage shall be deemed in-
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corporated into the environmental im-
pact statements described in §§51.75,
51.80(b), 51.95, and 51.97(a). The impact
determinations in NUREG-2157 regard-
ing continued storage shall be consid-
ered in the environmental assessments
described in §§51.30(b) and 51.95(d), if
the impacts of continued storage of
spent fuel are relevant to the proposed
action.

(c) This section does not alter any re-
quirements to consider the environ-
mental impacts of spent fuel storage
during the term of a reactor operating
license or combined license, or a li-
cense for an ISFSI in a licensing pro-
ceeding.

[49 FR 34694, Aug. 31, 1984, as amended at 55
FR 38474, Sept. 18, 1990; 72 FR 49509, Aug. 28,
2007; 75 FR 81037, Dec. 23, 2010; 79 FR 56260,
Sept. 19, 2014]

DETERMINATIONS TO PREPARE ENVIRON-
MENTAL IMPACT STATEMENTS, ENVI-
RONMENTAL ASSESSMENTS OR FINDINGS
OF NO SIGNIFICANT IMPACT, AND RE-
LATED PROCEDURES

§51.25 Determination to prepare envi-
ronmental impact statement or en-
vironmental assessment; eligibility
for categorical exclusion.

Before taking a proposed action sub-
ject to the provisions of this subpart,
the appropriate NRC staff director will
determine on the basis of the criteria
and classifications of types of actions
in §§51.20, 51.21 and 51.22 of this subpart
whether the proposed action is of the
type listed in §51.22(c) as a categorical
exclusion or whether an environmental
impact statement or an environmental
assessment should be prepared. An en-
vironmental assessment is not nec-
essary if it is determined that an envi-
ronmental impact statement will be
prepared.

§51.26 Requirement to publish notice
of intent and conduct scoping proc-
ess.

(a) Whenever the appropriate NRC
staff director determines that an envi-
ronmental impact statement will be
prepared by NRC in connection with a
proposed action, a notice of intent will
be prepared as provided in §51.27, and
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Commission will independently evalu-
ate and be responsible for the reli-
ability of any information which it
uses.

ENVIRONMENTAL REPORTS—GENERAL
REQUIREMENTS

§51.45 Environmental report.

(a) General. As required by §§51.50,
51.563, 51.54, 51.55, 51.60, 51.61, 51.62, or
51.68, as appropriate, each applicant or
petitioner for rulemaking shall submit
with its application or petition for
rulemaking one signed original of a
separate document entitled ‘‘Appli-
cant’s” or ‘“‘Petitioner’s Environmental
Report,” as appropriate. An applicant
or petitioner for rulemaking may sub-
mit a supplement to an environmental
report at any time.

(b) Environmental considerations. The
environmental report shall contain a
description of the proposed action, a
statement of its purposes, a description
of the environment affected, and dis-
cuss the following considerations:

(1) The impact of the proposed action
on the environment. Impacts shall be
discussed in proportion to their signifi-
cance;

(2) Any adverse environmental effects
which cannot be avoided should the
proposal be implemented;

(3) Alternatives to the proposed ac-
tion. The discussion of alternatives
shall be sufficiently complete to aid
the Commission in developing and ex-
ploring, pursuant to section 102(2)(E) of
NEPA, ‘‘appropriate alternatives to
recommended courses of action in any
proposal which involves unresolved
conflicts concerning alternative uses of
available resources.” To the extent
practicable, the environmental impacts
of the proposal and the alternatives
should be presented in comparative
form;

(4) The relationship between local
short-term uses of man’s environment
and the maintenance and enhancement
of long-term productivity; and

(6) Any irreversible and irretrievable
commitments of resources which would
be involved in the proposed action
should it be implemented.

(c) Analysis. The environmental re-
port must include an analysis that con-
siders and balances the environmental
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effects of the proposed action, the envi-
ronmental impacts of alternatives to
the proposed action, and alternatives
available for reducing or avoiding ad-
verse environmental effects. An envi-
ronmental report required for mate-
rials licenses under §51.60 must also in-
clude a description of those site prepa-
ration activities excluded from the def-
inition of construction under §51.4
which have been or will be undertaken
at the proposed site (i.e., those activi-
ties listed in paragraphs (2)(i) and
(2)(ii) in the definition of construction
contained in §51.4); a description of the
impacts of such excluded site prepara-
tion activities; and an analysis of the
cumulative impacts of the proposed ac-
tion when added to the impacts of such
excluded site preparation activities on
the human environment. An environ-
mental report prepared at the early
site permit stage under §51.50(b), lim-
ited work authorization stage under
§51.49, construction permit stage under
§51.50(a), or combined license stage
under §51.50(c) must include a descrip-
tion of impacts of the preconstruction
activities performed by the applicant
at the proposed site (i.e., those activi-
ties listed in paragraph (1)(ii) in the
definition of ‘“‘construction’” contained
in §51.4), necessary to support the con-
struction and operation of the facility
which is the subject of the early site
permit, limited work authorization,
construction permit, or combined 1li-
cense application. The environmental
report must also contain an analysis of
the cumulative impacts of the activi-
ties to be authorized by the limited
work authorization, construction per-
mit, or combined license in light of the
preconstruction impacts described in
the environmental report. Except for
an environmental report prepared at
the early site permit stage, or an envi-
ronmental report prepared at the 1li-
cense renewal stage under §51.53(c), the
analysis in the environmental report
should also include consideration of
the economic, technical, and other ben-
efits and costs of the proposed action
and its alternatives. Environmental re-
ports prepared at the license renewal
stage under §51.53(c) need not discuss
the economic or technical benefits and
costs of either the proposed action or
alternatives except if these benefits
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and costs are either essential for a de-
termination regarding the inclusion of
an alternative in the range of alter-
natives considered or relevant to miti-
gation. In addition, environmental re-
ports prepared under §51.53(c) need not
discuss issues not related to the envi-
ronmental effects of the proposed ac-
tion and its alternatives. The analyses
for environmental reports shall, to the
fullest extent practicable, quantify the
various factors considered. To the ex-
tent that there are important quali-
tative considerations or factors that
cannot be quantified, those consider-
ations or factors shall be discussed in
qualitative terms. The environmental
report should contain sufficient data to
aid the Commission in its development
of an independent analysis.

(d) Status of compliance. The environ-
mental report shall list all Federal per-
mits, licenses, approvals and other en-
titlements which must be obtained in
connection with the proposed action
and shall describe the status of compli-
ance with these requirements. The en-
vironmental report shall also include a
discussion of the status of compliance
with applicable environmental quality
standards and requirements including,
but not limited to, applicable zoning
and land-use regulations, and thermal
and other water pollution limitations
or requirements which have been im-
posed by Federal, State, regional, and
local agencies having responsibility for
environmental protection. The discus-
sion of alternatives in the report shall
include a discussion of whether the al-
ternatives will comply with such appli-
cable environmental quality standards
and requirements.

(e) Adwverse information. The informa-
tion submitted pursuant to paragraphs
(b) through (d) of this section should
not be confined to information sup-
porting the proposed action but should
also include adverse information.

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28486, June 5, 1996; 61 FR 66542, Dec. 18,
1996; 68 FR 58810, Oct. 10, 2003; 72 FR 49511,
Aug. 28, 2007; 72 FR 57443, Oct. 9, 2007; 73 FR
22787, Apr. 28, 2008; 76 FR 56965, Sept. 15, 2011]
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ENVIRONMENTAL REPORTS—PRODUCTION
AND UTILIZATION FACILITIES

§51.49 Environmental report—limited
work authorization.

(a) Limited work authorization sub-
mitted as part of complete construction
permit or combined license application.
Each applicant for a construction per-
mit or combined license applying for a
limited work authorization under
§50.10(d) of this chapter in a complete
application under 10 CFR 2.101(a)(1)
through (a)(4), shall submit with its ap-
plication a separate document, enti-
tled, ‘‘Applicant’s Environmental Re-
port—Limited Work Authorization
Stage,” which is in addition to the en-
vironmental report required by §51.50
of this part. Each environmental report
must also contain the following infor-
mation:

(1) A description of the activities pro-
posed to be conducted under the lim-
ited work authorization;

(2) A statement of the need for the
activities; and

(3) A description of the environ-
mental impacts that may reasonably
be expected to result from the activi-
ties, the mitigation measures that the
applicant proposes to implement to
achieve the level of environmental im-
pacts described, and a discussion of the
reasons for rejecting mitigation meas-
ures that could be employed by the ap-
plicant to further reduce environ-
mental impacts.

(b) Phased application for limited work
authorization and construction permit or
combined license. If the construction
permit or combined license application
is filed in accordance with §2.101(a)(9)
of this chapter, then the environmental
report for part one of the application
may be limited to a discussion of the
activities proposed to be conducted
under the limited work authorization.
If the scope of the environmental re-
port for part one is so limited, then
part two of the application must in-
clude the information required by
§51.50, as applicable.

(c) Limited work authorization sub-
mitted as part of an early site permit ap-
plication. Each applicant for an early
site permit under subpart A of part 52
of this chapter requesting a limited
work authorization shall submit with
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§51.50 Environmental report—con-
struction permit, early site permit,
or combined license stage.

(a) Construction permit stage. Each ap-
plicant for a permit to construct a pro-
duction or utilization facility covered
by §51.20 shall submit with its applica-
tion a separate document, entitled
“Applicant’s Environmental Report—
Construction Permit Stage,” which
shall contain the information specified
in §§51.45, 51.51, and 51.52. Each envi-
ronmental report shall identify proce-
dures for reporting and keeping records
of environmental data, and any condi-
tions and monitoring requirements for
protecting the non-aquatic environ-
ment, proposed for possible inclusion in
the license as environmental condi-
tions in accordance with §50.36b of this
chapter. As stated in §51.23, no discus-
sion of the environmental impacts of
the continued storage of spent fuel is
required in this report.

(b) Early site permit stage. Each appli-
cant for an early site permit shall sub-
mit with its application a separate doc-
ument, entitled ‘“‘Applicant’s Environ-
mental Report—Early Site Permit
Stage,”” which shall contain the infor-
mation specified in §§51.45, 51.51, and
51.52, as modified in this paragraph.

(1) The environmental report must
include an evaluation of alternative
sites to determine whether there is any
obviously superior alternative to the
site proposed.

(2) The environmental report may ad-
dress one or more of the environmental
effects of construction and operation of
a reactor, or reactors, which have de-
sign characteristics that fall within
the site characteristics and design pa-
rameters for the early site permit ap-
plication, provided however, that the
environmental report must address all
environmental effects of construction
and operation necessary to determine
whether there is any obviously supe-
rior alternative to the site proposed.
The environmental report need not in-
clude an assessment of the economic,
technical, or other benefits (for exam-
ple, need for power) and costs of the
proposed action or an evaluation of al-
ternative energy sources. As stated in
§51.23, no discussion of the environ-
mental impacts of the continued stor-
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age of spent fuel is required in this re-
port.

(3) For other than light-water-cooled
nuclear power reactors, the environ-
mental report must contain the basis
for evaluating the contribution of the
environmental effects of fuel cycle ac-
tivities for the nuclear power reactor.

(4) Each environmental report must
identify the procedures for reporting
and keeping records of environmental
data, and any conditions and moni-
toring requirements for protecting the
non-aquatic environment, proposed for
possible inclusion in the license as en-
vironmental conditions in accordance
with §50.36b of this chapter.

(c) Combined license stage. Each appli-
cant for a combined license shall sub-
mit with its application a separate doc-
ument, entitled ‘““Applicant’s Environ-
mental Report—Combined License
Stage.” Each environmental report
shall contain the information specified
in §§51.45, 51.51, and 51.52, as modified
in this paragraph. For other than light-
water-cooled nuclear power reactors,
the environmental report shall contain
the basis for evaluating the contribu-
tion of the environmental effects of
fuel cycle activities for the nuclear
power reactor. Each environmental re-
port shall identify procedures for re-
porting and keeping records of environ-
mental data, and any conditions and
monitoring requirements for pro-
tecting the non-aquatic environment,
proposed for possible inclusion in the
license as environmental conditions in
accordance with §50.36b of this chapter.
The combined license environmental
report may reference information con-
tained in a final environmental docu-
ment previously prepared by the NRC
staff. As stated in §51.23, no discussion
of the environmental impacts of the
continued storage of spent fuel is re-
quired in this report.

(1) Application referencing an early site
permit. If the combined license applica-
tion references an early site permit,
then the ‘‘Applicant’s Environmental
Report—Combined License Stage’ need
not contain information or analyses
submitted to the Commission in ‘‘Ap-
plicant’s Environmental Report—Early
Site Permit Stage,” or resolved in the
Commission’s early site permit envi-
ronmental impact statement, but must
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contain, in addition to the environ-
mental information and analyses oth-
erwise required:

(i) Information to demonstrate that
the design of the facility falls within
the site characteristics and design pa-
rameters specified in the early site per-
mit;

(ii) Information to resolve any sig-
nificant environmental issue that was
not resolved in the early site permit
proceeding;

(iii) Any new and significant infor-
mation for issues related to the im-
pacts of construction and operation of
the facility that were resolved in the
early site permit proceeding;

(iv) A description of the process used
to identify new and significant infor-
mation regarding the NRC’s conclu-
sions in the early site permit environ-
mental impact statement. The process
must use a reasonable methodology for
identifying such new and significant
information; and

(v) A demonstration that all environ-
mental terms and conditions that have
been included in the early site permit
will be satisfied by the date of issuance
of the combined license. Any terms or
conditions of the early site permit that
could not be met by the time of
issuance of the combined license, must
be set forth as terms or conditions of
the combined license.

(2) Application referencing standard de-
sign certification. If the combined 1i-
cense references a standard design cer-
tification, then the combined license
environmental report may incorporate
by reference the environmental assess-
ment previously prepared by the NRC
for the referenced design certification.
If the design certification environ-
mental assessment is referenced, then
the combined license environmental re-
port must contain information to dem-
onstrate that the site characteristics
for the combined license site fall with-
in the site parameters in the design
certification environmental assess-
ment.

(3) Application referencing a manufac-
tured reactor. If the combined license

Document #1571615
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application proposes to use a manufac-
tured reactor, then the combined li-
cense environmental report may incor-
porate by reference the environmental
assessment previously prepared by the
NRC for the underlying manufacturing
license. If the manufacturing license
environmental assessment is ref-
erenced, then the combined license en-
vironmental report must contain infor-
mation to demonstrate that the site
characteristics for the combined Ili-
cense site fall within the site param-
eters in the manufacturing license en-
vironmental assessment. The environ-
mental report need not address the en-
vironmental impacts associated with
manufacturing the reactor under the
manufacturing license.

[72 FR 49511, Aug. 28, 2007, as amended at 79
FR 56260, Sept. 19, 2014]

§51.51 Uranium fuel cycle environ-
mental data—Table S-3.

(a) Under §51.50, every environmental
report prepared for the construction
permit stage or early site permit stage
or combined license stage of a light-
water-cooled nuclear power reactor,
and submitted on or after September 4,
1979, shall take Table S-3, Table of Ura-
nium Fuel Cycle Environmental Data,
as the basis for evaluating the con-
tribution of the environmental effects
of uranium mining and milling, the
production of uranium hexafluoride,
isotopic enrichment, fuel fabrication,
reprocessing of irradiated fuel, trans-
portation of radioactive materials and
management of low-level wastes and
high-level wastes related to uranium
fuel cycle activities to the environ-
mental costs of licensing the nuclear
power reactor. Table S-3 shall be in-
cluded in the environmental report and
may be supplemented by a discussion
of the environmental significance of
the data set forth in the table as
weighed in the analysis for the pro-
posed facility.

(b) Table S-3.
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TABLE S—3—TABLE OF URANIUM FUEL CYCLE ENVIRONMENTAL DATA1
[Normalized to model LWR annual fuel requirement [WASH-1248] or reference reactor year [NUREG-0116]]
[See footnotes at end of this table]

Maximum effect per annual fuel requirement or ref-

Environmental considerations Total erence reactor year of model 1,000 MWe LWR
NATURAL RESOURCE USE
Land (acres):
Temporarily committed2 .........c.ccccoiiiiiiiiiiiiiiis 100
Undisturbed area 79
Disturbed area . 22 | Equivalent to a 110 MWe coal-fired power plant.
Permanently committed ................ 13
Overburden moved (millions of MT) 2.8 | Equivalent to 95 MWe coal-fired power plant.
Water (millions of gallons):

Discharged to air .... 160 | =2 percent of model 1,000 MWe LWR with cooling
tower.

Discharged to water bodies ...........ccccccveiriricciinnnns 11,090

Discharged to ground 127

Total .......... 11,377 | <4 percent of model 1,000 MWe LWR with once-through
cooling.
Fossil fuel:

Electrical energy (thousands of MW-hour) 323 | <5 percent of model 1,000 MWe LWR output.

Equivalent coal (thousands of MT) 118 | Equivalent to the consumption of a 45 MWe coal-fired
power plant.

Natural gas (millions of scf) ......cccccvviiiiiiiiiiiiiiie 135 | <0.4 percent of model 1,000 MWe energy output.

EFFLUENTS—CHEMICAL (MT)
Gases (including entrainment): 3

SOx ... . 4,400

NOX? e 1,190 | Equivalent to emissions from 45 MWe coal-fired plant
for a year.

Hydrocarbons ........ 14

..... 29.6

Particulates ............. 1,154

Other gases:

| S .67 | Principally from UFs production, enrichment, and reproc-
essing. Concentration within range of state stand-
ards—below level that has effects on human health.

HCI ...... .014

Liquids:
SO 4 ... 9.9 | From enrichment, fuel fabrication, and reprocessing
NO ~5 ... 25.8 steps. Components that constitute a potential for ad-
Fluoride .... 12.9 verse environmental effect are present in dilute con-
Ca+ .. 5.4 centrations and receive additional dilution by receiving
8.5 bodies of water to levels below permissible standards.
12.1 The constituents that require dilution and the flow of
10.0 dilution water are: NH3—600 cfs., NO 3;—20 cfs., Flu-
4 oride—70 cfs.
240 | From mills only—no significant effluents to environment.
91,000 | Principally from mills—no significant effluents to environ-
ment.
Effluents—Radiological (curies)

Gases (including entrainment):

Rn-222 ettt nes | reereseeeenees Presently under reconsideration by the Commission.

Ra—226 .02

Th-230 . .02

Uranium .034

Tritium (thousands) . 18.1

C-14 .. 24

Kr-85 (thousands) . 400

Ru-106 . .14 | Principally from fuel reprocessing plants.

-129 ... 1.3

=131 ... .83

Tc—99 .. . | Presently under consideration by the Commission.

Fission products and transuranics .203

Liquids:

Uranium and daughters ...........cccccoveeoinerncinciinenns 2.1 | Principally from milling—included tailings liquor and re-
turned to ground—no effluents; therefore, no effect on
environment.

Ra—226 .0034 | From UF, production.

Th-230 .0015
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TABLE S—3—TABLE OF URANIUM FUEL CYCLE ENVIRONMENTAL DATA '—Continued
[Normalized to model LWR annual fuel requirement [WASH-1248] or reference reactor year [NUREG-0116]]
[See footnotes at end of this table]

Total Maximum effect per annual fuel requirement or ref-

Environmental considerations erence reactor year of model 1,000 MWe LWR

Th—-234 .01 | From fuel fabrication plants—concentration 10 percent
of 10 CFR 20 for total processing 26 annual fuel re-
quirements for model LWR.

Fission and activation products .............ccccccceeciviincnns 5.9x10-6
Solids (buried on site):
Other than high level (shallow) ..........ccccooeoeviiiiiiinens 11,300 | 9,100 Ci comes from low level reactor wastes and 1,500

Ci comes from reactor decontamination and decom-
missioning—buried at land burial facilities. 600 Ci
comes from mills—included in tailings returned to
ground. Approximately 60 Ci comes from conversion
and spent fuel storage. No significant effluent to the
environment.

1.1x107 | Buried at Federal Repository.

4,063 | <5 percent of model 1,000 MWe LWR.

TRU and HLW (deep)
Effluents—thermal (billions of British thermal units)
Transportation (person-rem):

Exposure of workers and general public

Occupational exposure (person-rem)

25
22.6 | From reprocessing and waste management.

1In some cases where no entry appears it is clear from the background documents that the matter was addressed and that, in
effect, the Table should be read as if a specific zero entry had been made. However, there are other areas that are not ad-
dressed at all in the Table. Table S-3 does not include health effects from the effluents described in the Table, or estimates of
releases of Radon-222 from the uranium fuel cycle or estimates of Technetium-99 released from waste management or reproc-
essing activities. These issues may be the subject of litigation in the individual licensing proceedings.

Data supporting this table are given in the “Environmental Survey of the Uranium Fuel Cycle,” WASH—1248, April 1974; the
“Environmental Survey of the Reprocessing and Waste Management Portion of the LWR Fuel Cycle,” NUREG-0116 (Supp.1 to
WASH-1248); the “Public Comments and Task Force Responses Regarding the Environmental Survey of the Reprocessing and
Waste Management Portions of the LWR Fuel Cycle,” NUREG-0216 (Supp. 2 to WASH-1248); and in the record of the final
rulemaking pertaining to Uranium Fuel Cycle Impacts from Spent Fuel Reprocessing and Radioactive Waste Management, Dock-
et RM-50-3. The contributions from reprocessing, waste management and transportation of wastes are maximized for either of
the two fuel cycles (uranium only and no recycle). The contribution from transportation excludes transportation of cold fuel to a
reactor and of irradiated fuel and radioactive wastes from a reactor which are considered in Table S—4 of §51.20(g). The con-
tributions from the other steps of the fuel cycle are given in columns A-E of Table S-3A of WASH-1248.

2The contributions to temporarily committed land from reprocessing are not prorated over 30 years, since the complete tem-
porary impact accrues regardless of whether the plant services one reactor for one year or 57 reactors for 30 years.

3 Estimated effluents based upon combustion of equivalent coal for power generation.

41.2 percent from natural gas use and process.

[49 FR 9381, Mar. 12, 1984; 49 FR 10922, Mar. 23, 1984, as amended at 67 FR 77652, Dec. 19, 2002;
72 FR 49512, Aug. 28, 2007]

§51.52 Environmental effects of trans- 1ing a uranium-235 enrichment not ex-
portation of fuel and waste—Table ceeding 4% by weight, and the pellets
S—4. are encapsulated in zircaloy rods;

Under §51.50, every environmental re- (3) The average level of irradiation of
port prepared for the construction per- the irradiated fuel from the reactor
mit stage or early site permit stage or does not exceed 33,000 megawatt-days
combined license stage of a light- Der metric ton, and no irradiated fuel
water-cooled nuclear power reactor, assembly is shipped until at least 90
and submitted after February 4, 1975, days after it is discharged from the re-
shall contain a statement concerning actor;
transportation of fuel and radioactive (4) With the exception of irradiated
wastes to and from the reactor. That fuel, all radioactive waste shipped from
statement shall indicate that the reac- the reactor is packaged and in a solid
tor and this transportation either meet form;
all of the conditions in paragraph (a) of (5) Unirradiated fuel is shipped to the
this section or all of the conditions of reactor by truck; irradiated fuel is
paragraph (b) of this section. shipped from the reactor by truck, rail,

(a)(1) The reactor has a core thermal or barge; and radioactive waste other
power level mnot exceeding 3,800 than irradiated fuel is shipped from the

megawatts; reactor by truck or rail; and
(2) The reactor fuel is in the form of (6) The environmental impacts of
sintered uranium dioxide pellets hav- transportation of fuel and waste to and
29
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from the reactor, with respect to nor- environmental effects of transpor-
mal conditions of transport and pos- tation of fuel and wastes to and from
sible accidents in transport, are as set the reactor, including values for the
forth in Summary Table S-4 in para- environmental impact under normal
graph (c) of this section; and the values conditions of transport and for the en-
in the table represent the contribution vironmental risk from accidents in
of the transportation to the environ- transport. The statement shall indicate
mental costs of licensing the reactor. that the values determined by the
(b) For reactors not meeting the con- analysis represent the contribution of
ditions of paragraph (a) of this section, such effects to the environmental costs
the statement shall contain a full de- of licensing the reactor.
scription and detailed analysis of the (c)

SUMMARY TABLE S—4—ENVIRONMENTAL IMPACT OF TRANSPORTATION OF FUEL AND WASTE TO AND
FROM ONE LIGHT-WATER-COOLED NUCLEAR POWER REACTOR!
Normal Conditions of Transport

Environmental impact

Heat (per irradiated fuel cask in transit)
Weight (governed by Federal or State restrictions)
Traffic density:

250,000 Btu/hr.
73,000 Ibs. per truck; 100 tons per cask per rail car.

Truck .. e Less than 1 per day.
Rail ...... .... | Less than 3 per month
Estimated Cumulative dose
N number of Range of doses to exposed individ- to exposed popu-
Exposed population persons uals 2 (per reactor year) lation (per reactor
exposed year)3
Transportation WOrKers ...........ccceevrerinevieesieienenns 200 | 0.01 to 300 millirem .......ccccecvvvivreiiienns 4 man-rem.
General public:
Onlookers .. 1,100 | 0.003 to 1.3 millirem ... 3 man-rem.
Along Route . 600,000 | 0.0001 to 0.06 millirem

Accidents in Transport

Environmental risk

Small4
1 fatal injury in 100 reactor years; 1 nonfatal injury in 10 reac-
tor years; $475 property damage per reactor year.

Radiological effects .......
Common (nonradiological) causes ...

1Data supporting this table are given in the Commission’s “Environmental Survey of Transportation of Radioactive Materials to
and from Nuclear Power Plants,” WASH-1238, December 1972; and Supp. 1 of NUREG-75/038, April 1975. Both documents
are available for inspection and copying at the Commission’s Public Document Room, One White Flint North, 11555 Rockville
Pike (first floor), Rockville, Maryland 20852 and may be obtained from National Technical Information Service, Springfield, VA
22161. The WASH-1238 is available from NTIS at a cost of $5.45 (microfiche, $2.25) and NUREG-75/038 is available at a cost
of $3.25 (microfiche, $2.25).

2The Federal Radiation Council has recommended that the radiation doses from all sources of radiation other than natural
background and medical exposures should be limited to 5,000 millirem per year for individuals as a result of occupational expo-
sure and should be limited to 500 millirem per year for individuals in the general population. The dose to individuals due to aver-
age natural background radiation is about 130 millirem per year.

3Man-rem is an expression for the summation of whole body doses to individuals in a group. Thus, if each member of a popu-
lation group of 1,000 people were to receive a dose of 0.001 rem (1 millirem), or if 2 people were to receive a dose of 0.5 rem
(500 millirem) each, the total man-rem dose in each case would be 1 man-rem.

4 Athough the environmental risk of radiological effects stemming from transportation accidents is currently incapable of being
numerically quantified, the risk remains small regardless of whether it is being appiled to a single reactor or a multireactor site.

[49 FR 9381, Mar. 12, 1984; 49 FR 10922, Mar. 23, 1984, as amended at 53 FR 43420, Oct. 27, 1988;
72 FR 49512, Aug. 28, 2007; 79 FR 66604, Nov. 10, 2014]

§51.53 Postconstruction environ- ment thereto that relates to the pro-

mental reports. duction or utilization facility or site,
or any information contained in a final
environmental document previously
prepared by the NRC staff that relates
to the production or utilization facility
or site. Documents that may be ref-
erenced include, but are not limited to,

30

(a) General. Any environmental re-
port prepared under the provisions of
this section may incorporate by ref-
erence any information contained in a
prior environmental report or supple-
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§51.71 Draft environmental impact DpProposed action identified under para-

statement—contents.

(a) Scope. The draft environmental
impact statement will be prepared in
accordance with the scope decided upon
in the scoping process required by
§§51.26 and 51.29. As appropriate and to
the extent required by the scope, the
draft statement will address the topics
in paragraphs (b), (¢), (d) and (e) of this
section and the matters specified in
§§51.45, 51.50, 51.51, 51.52, 51.53, 51.54,
51.61 and 51.62.

(b) Analysis of major points of view. To
the extent sufficient information is
available, the draft environmental im-
pact statement will include consider-
ation of major points of view con-
cerning the environmental impacts of
the proposed action and the alter-
natives, and contain an analysis of sig-
nificant problems and objections raised
by other Federal, State, and local
agencies, by any affected Indian tribes,
and by other interested persons.

(c) Status of compliance. The draft en-
vironmental impact statement will list
all Federal permits, licenses, approv-
als, and other entitlements which must
be obtained in implementing the pro-
posed action and will describe the sta-
tus of compliance with those require-
ments. If it is uncertain whether a Fed-
eral permit, license, approval, or other
entitlement is necessary, the draft en-
vironmental impact statement will so
indicate.

(d) Analysis. Unless excepted in this
paragraph or §51.75, the draft environ-
mental impact statement will include
a preliminary analysis that considers
and weighs the environmental effects,
including any cumulative effects, of
the proposed action; the environmental
impacts of alternatives to the proposed
action; and alternatives available for
reducing or avoiding adverse environ-
mental effects. Additionally, the draft
environmental impact statement will
include a consideration of the eco-
nomic, technical, and other benefits
and costs of the proposed action and al-
ternatives. The draft environmental
impact statement will indicate what
other interests and considerations of
Federal policy, including factors not
related to environmental quality, if ap-
plicable, are relevant to the consider-
ation of environmental effects of the

38

graph (a) of this section. The draft sup-
plemental environmental impact state-
ment prepared at the license renewal
stage under §51.95(c) need not discuss
the economic or technical benefits and
costs of either the proposed action or
alternatives except if benefits and
costs are either essential for a deter-
mination regarding the inclusion of an
alternative in the range of alternatives
considered or relevant to mitigation.
In addition, the supplemental environ-
mental impact statement prepared at
the license renewal stage need not dis-
cuss other issues not related to the en-
vironmental effects of the proposed ac-
tion and associated alternatives. The
draft supplemental environmental im-
pact statement for license renewal pre-
pared under §51.95(c) will rely on con-
clusions as amplified by the supporting
information in the GEIS for issues des-
ignated as Category 1 in appendix B to
subpart A of this part. The draft sup-
plemental environmental impact state-
ment must contain an analysis of those
issues identified as Category 2 in ap-
pendix B to subpart A of this part that
are open for the proposed action. The
analysis for all draft environmental
impact statements will, to the fullest
extent practicable, quantify the var-
ious factors considered. To the extent
that there are important qualitative
considerations or factors that cannot
be quantified, these considerations or
factors will be discussed in qualitative
terms. Consideration will be given to
compliance with environmental qual-
ity standards and requirements that
have been imposed by Federal, State,
regional, and local agencies having re-
sponsibility for environmental protec-
tion, including applicable zoning and
land-use regulations and water pollu-
tion limitations or requirements issued
or imposed under the Federal Water
Pollution Control Act. The environ-
mental impact of the proposed action
will be considered in the analysis with
respect to matters covered by environ-
mental quality standards and require-
ments irrespective of whether a certifi-
cation or license from the appropriate
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authority has been obtained.3 While
satisfaction of Commission standards
and criteria pertaining to radiological
effects will be necessary to meet the 1li-
censing requirements of the Atomic
Energy Act, the analysis will, for the
purposes of NEPA, consider the radio-
logical effects of the proposed action
and alternatives.

(e) Effect of limited work authorication.
If a limited work authorization was
issued either in connection with or sub-
sequent to an early site permit, or in
connection with a construction permit
or combined license application, then
the environmental impact statement
for the construction permit or com-
bined license application will not ad-
dress or consider the sunk costs associ-
ated with the limited work authoriza-
tion.

3Compliance with the environmental qual-
ity standards and requirements of the Fed-
eral Water Pollution Control Act (imposed
by EPA or designated permitting states) is
not a substitute for, and does not negate the
requirement for NRC to weigh all environ-
mental effects of the proposed action, includ-
ing the degradation, if any, of water quality,
and to consider alternatives to the proposed
action that are available for reducing ad-
verse effects. Where an environmental as-
sessment of aquatic impact from plant dis-
charges is available from the permitting au-
thority, the NRC will consider the assess-
ment in its determination of the magnitude
of environmental impacts for striking an
overall cost-benefit balance at the construc-
tion permit and operating license and early
site permit and combined license stages, and
in its determination of whether the adverse
environmental impacts of license renewal
are so great that preserving the option of li-
cense renewal for energy planning decision-
makers would be unreasonable at the license
renewal stage. When no such assessment of
aquatic impacts is available from the per-
mitting authority, NRC will establish on its
own, or in conjunction with the permitting
authority and other agencies having relevant
expertise, the magnitude of potential im-
pacts for striking an overall cost-benefit bal-
ance for the facility at the construction per-
mit and operating license and early site per-
mit and combined license stages, and in its
determination of whether the adverse envi-
ronmental impacts of license renewal are so
great that preserving the option of license
renewal for energy planning decision-makers
would be unreasonable at the license renewal
stage.
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(f) Preliminary recommendation. The
draft environmental impact statement
normally will include a preliminary
recommendation by the NRC staff re-
specting the proposed action. This pre-
liminary recommendation will be based
on the information and analysis de-
scribed in paragraphs (a) through (d) of
this section and §§51.75, 51.76, 51.80,
51.85, and 51.95, as appropriate, and will
be reached after considering the envi-
ronmental effects of the proposed ac-
tion and reasonable alternatives, 4 and,
except for supplemental environmental
impact statements for the operating li-
cense renewal stage prepared pursuant
to §51.95(c), after weighing the costs
and benefits of the proposed action. In
lieu of a recommendation, the NRC
staff may indicate in the draft state-
ment that two or more alternatives re-
main under consideration.

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28488, June 5, 1996; 61 FR 66544, Dec. 18,
1996; 72 FR 49514, Aug. 28, 2007; 72 FR 57445,
Oct. 9, 2007; 78 FR 37317, June 20, 2013]

§51.72 Supplement to draft environ-
mental impact statement.

(a) The NRC staff will prepare a sup-
plement to a draft environmental im-
pact statement for which a notice of
availability has been published in the
FEDERAL REGISTER as provided in
§51.117, if:

(1) There are substantial changes in
the proposed action that are relevant
to environmental concerns; or

(2) There are significant new cir-
cumstances or information relevant to
environmental concerns and bearing on
the proposed action or its impacts.

(b) The NRC staff may prepare a sup-
plement to a draft environmental im-
pact statement when, in its opinion,
preparation of a supplement will fur-
ther the purposes of NEPA.

4The consideration of reasonable alter-
natives to a proposed action involving nu-
clear power reactors (e.g., alternative energy
sources) is intended to assist the NRC in
meeting its NEPA obligations and does not
preclude any State authority from making
separate determinations with respect to
these alternatives and in no way preempts,
displaces, or affects the authority of States
or other Federal agencies to address these
issues.
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(c) The supplement to a draft envi-
ronmental impact statement will be
prepared and noticed in the same man-
ner as the draft environmental impact
statement except that a scoping proc-
ess need not be used.

§51.73 Request for comments on draft
environmental impact statement.

Each draft environmental impact
statement and each supplement to a
draft environmental impact statement
distributed in accordance with §51.74,
and each news release provided pursu-
ant to §51.74(d) will be accompanied by
or include a request for comments on
the proposed action and on the draft
environmental impact statement or
any supplement to the draft environ-
mental impact statement and will
state where comments should be sub-
mitted and the date on which the com-
ment period closes. A minimum com-
ment period of 45 days will be provided.
The comment period will be calculated
from the date on which the Environ-
mental Protection Agency notice stat-
ing that the draft statement or the
supplement to the draft statement has
been filed with EPA is published in the
FEDERAL REGISTER. If no comments are
provided within the time specified, it
will be presumed, unless the agency or
person requests an extension of time,
that the agency or person has no com-
ment to make. To the extent prac-
ticable, NRC staff will grant reasonable
requests for extensions of time of up to
fifteen (15) days.

§51.74 Distribution of draft environ-
mental impact statement and sup-
plement to draft environmental im-
pact statement; news releases.

(a) A copy of the draft environmental
impact statement will be distributed
to:

(1) The Environmental Protection
Agency.

(2) Any other Federal agency which
has special expertise or jurisdiction by
law with respect to any environmental
impact involved or which is authorized
to develop and enforce relevant envi-
ronmental standards.

(3) The applicant or petitioner for
rulemaking and any other party to the
proceeding.
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(4) Appropriate State and local agen-
cies authorized to develop and enforce
relevant environmental standards.

(5) Appropriate State, regional and
metropolitan clearinghouses.

(6) Appropriate Indian tribes when
the proposed action may have an envi-
ronmental impact on a reservation.

(7) Upon written request, any organi-
zation or group included in the master
list of interested organizations and
groups maintained under §51.122.

(8) Upon written request, any other
person to the extent available.

(b) Additional copies will be made
available in accordance with §51.123.

(c) A supplement to a draft environ-
mental impact statement will be dis-
tributed in the same manner as the
draft environmental impact statement
to which it relates.

(d) News releases stating the avail-
ability for comment and place for ob-
taining or inspecting a draft environ-
mental statement or supplement will
be provided to local newspapers and
other appropriate media.

(e) A notice of availability will be
published in the FEDERAL REGISTER in
accordance with §51.117.

DRAFT ENVIRONMENTAL IMPACT STATE-
MENTS—PRODUCTION AND UTILIZATION
FACILITIES

§51.75 Draft environmental impact
statement—construction permit,
early site permit, or combined li-
cense.

(a) Construction permit stage. A draft
environmental impact statement relat-
ing to issuance of a construction per-
mit for a production or utilization fa-
cility will be prepared in accordance
with the procedures and measures de-
scribed in §§51.70, 51.71, 51.72, and 51.73.
The contribution of the environmental
effects of the uranium fuel cycle activi-
ties specified in §51.51 shall be evalu-
ated on the basis of impact values set
forth in Table S-3, Table of Uranium
Fuel Cycle Environmental Data, which
shall be set out in the draft environ-
mental impact statement. With the ex-
ception of radon-222 and technetium-99
releases, no further discussion of fuel
cycle release values and other numer-
ical data that appear explicitly in the
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table shall be required.® The impact
statement shall take account of dose
commitments and health effects from
fuel cycle effluents set forth in Table
S-3 and shall in addition take account
of economic, socioeconomic, and pos-
sible cumulative impacts and other
fuel cycle impacts as may reasonably
appear significant. As stated in §51.23,
the generic impact determinations re-
garding the continued storage of spent
fuel in NUREG-2157 shall be deemed in-
corporated into the environmental im-
pact statement.

(b) Early site permit stage. A draft en-
vironmental impact statement relating
to issuance of an early site permit for
a production or utilization facility will
be prepared in accordance with the pro-
cedures and measures described in
§§51.70, 51.71, 51.72, 51.73, and this sec-
tion. The contribution of the environ-
mental effects of the uranium fuel
cycle activities specified in §51.51 shall
be evaluated on the basis of impact val-
ues set forth in Table S-3, Table of
Uranium Fuel Cycle Environmental
Data, which shall be set out in the
draft environmental impact statement.
With the exception of radon-222 and
technetium-99 releases, no further dis-
cussion of fuel cycle release values and
other numerical data that appear ex-
plicitly in the table shall be required.®
The impact statement shall take ac-
count of dose commitments and health
effects from fuel cycle effluents set
forth in Table S-3 and shall in addition
take account of economic, socio-
economic, and possible cumulative im-
pacts and other fuel cycle impacts as
may reasonably appear significant. As
stated in §51.23, the generic impact de-
terminations regarding the continued
storage of spent fuel in NUREG-2157
shall be deemed incorporated into the
environmental impact statement. The
draft environmental impact statement
must include an evaluation of alter-
native sites to determine whether
there is any obviously superior alter-

5Values for releases of Rn-222 and Tc-99 are
not given in the table. The amount and sig-
nificance of Rn-222 releases from the fuel
cycle and Tc-99 releases from waste manage-
ment or reprocessing activities shall be con-
sidered in the draft environmental impact
statement and may be the subject of litiga-
tion in individual licensing proceedings.
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native to the site proposed. The draft
environmental impact statement must
also include an evaluation of the envi-
ronmental effects of construction and
operation of a reactor, or reactors,
which have design characteristics that
fall within the site characteristics and
design parameters for the early site
permit application, but only to the ex-
tent addressed in the early site permit
environmental report or otherwise nec-
essary to determine whether there is
any obviously superior alternative to
the site proposed. The draft environ-
mental impact statement must not in-
clude an assessment of the economic,
technical, or other benefits (for exam-
ple, need for power) and costs of the
proposed action or an evaluation of al-
ternative energy sources, unless these
matters are addressed in the early site
permit environmental report.

(c) Combined license stage. A draft en-
vironmental impact statement relating
to issuance of a combined license that
does not reference an early site permit
will be prepared in accordance with the
procedures and measures described in
§§51.70, 51.71, 51.72, and 51.73. The con-
tribution of the environmental effects
of the uranium fuel cycle activities
specified in §51.51 shall be evaluated on
the basis of impact values set forth in
Table S-3, Table of Uranium Fuel Cycle
Environmental Data, which shall be set
out in the draft environmental impact
statement. With the exception of
radon-222 and technetium-99 releases,
no further discussion of fuel cycle re-
lease values and other numerical data
that appear explicitly in the table shall
be required.® The impact statement
shall take account of dose commit-
ments and health effects from fuel
cycle effluents set forth in Table S-3
and shall in addition take account of
economic, socioeconomic, and possible
cumulative impacts and other fuel
cycle impacts as may reasonably ap-
pear significant. As stated in §51.23,
the generic impact determinations re-
garding the continued storage of spent
fuel in NUREG-2157 shall be deemed in-
corporated into the environmental im-
pact statement.

(1) Combined license application ref-
erencing an early site permit. If the com-
bined license application references an
early site permit, then the NRC staff
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shall prepare a draft supplement to the
early site permit environmental im-
pact statement. The supplement must
be prepared in accordance with
§51.92(e).

(2) Combined license application ref-
erencing a standard design certification.
If the combined license application ref-
erences a standard design certification
and the site characteristics of the com-
bined license’s site fall within the site
parameters specified in the design cer-
tification environmental assessment,
then the draft combined license envi-
ronmental impact statement shall in-
corporate by reference the design cer-
tification environmental assessment,
and summarize the findings and con-
clusions of the environmental assess-
ment with respect to severe accident
mitigation design alternatives.

(83) Combined license application ref-
erencing a manufactured reactor. If the
combined license application proposes
to use a manufactured reactor and the
site characteristics of the combined li-
cense’s site fall within the site param-
eters specified in the manufacturing 1i-
cense environmental assessment, then
the draft combined license environ-
mental impact statement shall incor-
porate by reference the manufacturing
license environmental assessment, and
summarize the findings and conclu-
sions of the environmental assessment
with respect to severe accident mitiga-
tion design alternatives. The combined
license environmental impact state-
ment report will not address the envi-
ronmental impacts associated with
manufacturing the reactor under the
manufacturing license.

[72 FR 49514, Aug. 28, 2007, as amended at 79
FR 56261, Sept. 19, 2014]

§51.76 Draft environmental impact
statement—limited work authoriza-
tion.

The NRC will prepare a draft envi-
ronmental impact statement relating
to issuance of a limited work author-
ization in accordance with the proce-
dures and measures described in
§§51.70, 51.71, and 51.73, as further sup-
plemented or modified in the following
paragraphs.

(a) Limited work authorization sub-
mitted as part of complete construction
permit or combined license application. If
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the application for a limited work au-
thorization is submitted as part of a
complete construction permit or com-
bined license application, then the NRC
may prepare a partial draft environ-
mental impact statement. The analysis
called for by §51.71(d) must be limited
to the activities proposed to be con-
ducted under the limited work author-
ization. Alternatively, the NRC may
prepare a complete draft environ-
mental impact statement prepared in
accordance with §51.75(a) or (c), as ap-
plicable.

(b) Phased application for limited work
authorization under §$2.101(a)(9) of this
chapter. If the application for a limited
work authorization is submitted in ac-
cordance with §2.101(a)(9) of this chap-
ter, then the draft environmental im-
pact statement for part one of the ap-
plication may be limited to consider-
ation of the activities proposed to be
conducted under the limited work au-
thorization, and the proposed redress
plan. However, if the environmental re-
port contains the full set of informa-
tion required to be submitted under
§51.50(a) or (c), then a draft environ-
mental impact statement must be pre-
pared in accordance with §51.75(a) or
(c), as applicable. Siting issues, includ-
ing whether there is an obviously supe-
rior alternative site, or issues related
to operation of the proposed nuclear
power plant at the site, including need
for power, may not be considered. After
part two of the application is docketed,
the NRC will prepare a draft supple-
ment to the final environmental im-
pact statement for part two of the ap-
plication under §51.72. No updating of
the information contained in the final
environmental impact statement pre-
pared for part one is necessary in prep-
aration of the supplemental environ-
mental impact statement. The draft
supplement must consider all environ-
mental impacts associated with the
prior issuance of the limited work au-
thorization, but may not address or
consider the sunk costs associated with
the limited work authorization.

(c) Limited work authorization sub-
mitted as part of an early site permit ap-
plication. If the application for a lim-
ited work authorization is submitted
as part of an application for an early
site permit, then the NRC will prepare
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DRAFT ENVIRONMENTAL IMPACT
STATEMENTS—MATERIALS LICENSES

§51.80 Draft environmental
statement—materials license.

(a) The NRC staff will either prepare
a draft environmental impact state-
ment or as provided in §51.92, a supple-
ment to a final environmental impact
statement for each type of action iden-
tified in §51.20(b) (7) through (12). Ex-
cept as the context may otherwise re-
quire, procedures and measures similar
to those described in §§51.70, 51.71, 51.72
and 51.73 will be followed.

(b)(1) Independent spent fuel storage in-
stallation (ISFSI). As stated in §51.23,
the generic impact determinations re-
garding the continued storage of spent
fuel in NUREG-2157 shall be deemed in-
corporated in the environmental im-
pact statement.

(2) Monitored retrievable storage instal-
lation (MRS). As provided in sections
141 (c), (d), and (e) and 148 (a) and (c) of
the Nuclear Waste Policy Act of 1982,
as amended (NWPA) (96 Stat. 2242, 2243,
42 U.S.C. 10161 (c), (d), (e); 101 Stat.
1330-235, 1330-236, 42 U.S.C. 10168 (a) and
(c)), a draft environmental impact
statement for the construction of a
monitored retrievable storage installa-
tion (MRS) will not address the need
for the MRS or any alternative to the
design criteria for an MRS set forth in
section 141(b)(1) of the NWPA (96 Stat.
2242, 42 U.S.C. 10161(b)(1)) but may con-
sider alternative facility designs which
are consistent with these design cri-
teria.

[49 FR 34695, Aug. 31, 1984, as amended at 53

FR 31682, Aug. 19, 1988; 79 FR 56262, Sept. 19,
2014]

impact

§51.81 Distribution of draft environ-
mental impact statement.

Copies of the draft environmental
impact statement and any supplement
to the draft environmental impact
statement will be distributed in ac-
cordance with the provisions of §51.74.

DRAFT ENVIRONMENTAL IMPACT
STATEMENTS—RULEMAKING

§51.85 Draft environmental
statement—rulemaking.

Except as the context may otherwise
require, procedures and measures simi-

impact
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lar to those described in §§51.70, 51.71,
51.72 and 51.73 will be followed in pro-
ceedings for rulemaking for which the
Commission has determined to prepare
an environmental impact statement.

§51.86 Distribution of draft environ-
mental impact statement.

Copies of the draft environmental
impact statement and any supplement
to the draft environmental impact
statement will be distributed in ac-
cordance with the provisions of §51.74.

LEGISLATIVE ENVIRONMENTAL IMPACT
STATEMENTS—PROPOSALS FOR LEGIS-
LATION

§51.88 Proposals for legislation.

The Commission will, as a matter of
policy, follow the provisions of 40 CFR
1506.8 regarding the NEPA process for
proposals for legislation.

FINAL ENVIRONMENTAL IMPACT
STATEMENTS—GENERAL REQUIREMENTS

§51.90 Final environmental
statement—general.

impact

After receipt and consideration of
comments requested pursuant to
§§51.73 and 51.117, the NRC staff will
prepare a final environmental impact
statement in accordance with the re-
quirements in §§51.70(b) and 51.71 for a
draft environmental impact statement.
The format provided in section 1(a) of
appendix A of this subpart should be
used.

§51.91 Final environmental
statement—contents.

(a)(1) The final environmental impact
statement will include responses to
any comments on the draft environ-
mental impact statement or on any
supplement to the draft environmental
impact statement. Responses to com-
ments may include:

(i) Modification of alternatives, in-
cluding the proposed action;

(ii) Development and evaluation of
alternatives not previously given seri-
ous consideration;

(iii) Supplementation or modification
of analyses;

(iv) Factual corrections;

(v) Explanation of why comments do
not warrant further response, citing

impact
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sources, authorities or reasons which
support this conclusion.

(2) All substantive comments re-
ceived on the draft environmental im-
pact statement or any supplement to
the draft environmental impact state-
ment (or summaries thereof where the
response has been exceptionally volu-
minous) will be attached to the final
statement, whether or not each com-
ment is discussed individually in the
text of the statement.

(3) If changes in the draft environ-
mental impact statement in response
to comments are minor and are con-
fined either to factual corrections or to
explanations of why the comments do
not warrant further response, the
changes may be made by attaching er-
rata sheets to the draft statement. The
entire document with a new cover may
then be issued as the final environ-
mental impact statement.

(b) The final environmental impact
statement will discuss any relevant re-
sponsible opposing view not adequately
discussed in the draft environmental
impact statement or in any supplement
to the draft environmental impact
statement, and respond to the issues
raised.

(c) The final environmental impact
statement will state how the alter-
natives considered in it and decisions
based on it will or will not achieve the
requirements of sections 101 and 102(1)
of NEPA and of any other relevant and
applicable environmental laws and
policies.

(d) The final environmental impact
statement will include a final analysis
and a final recommendation on the ac-
tion to be taken.

§51.92 Supplement to the final envi-
ronmental impact statement.

(a) If the proposed action has not
been taken, the NRC staff will prepare
a supplement to a final environmental
impact statement for which a notice of
availability has been published in the
FEDERAL REGISTER as provided in
§51.118, if:

(1) There are substantial changes in
the proposed action that are relevant
to environmental concerns; or

(2) There are new and significant cir-
cumstances or information relevant to
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environmental concerns and bearing on
the proposed action or its impacts.

(b) In a proceeding for a combined li-
cense application under 10 CFR part 52
referencing an early site permit under
part 52, the NRC staff shall prepare a
supplement to the final environmental
impact statement for the referenced
early site permit in accordance with
paragraph (e) of this section.

(c) The NRC staff may prepare a sup-
plement to a final environmental im-
pact statement when, in its opinion,
preparation of a supplement will fur-
ther the purposes of NEPA.

(d) The supplement to a final envi-
ronmental impact statement will be
prepared in the same manner as the
final environmental impact statement
except that a scoping process need not
be used.

(e) The supplement to an early site
permit final environmental impact
statement which is prepared for a com-
bined license application in accordance
with §51.75(c)(1) and paragraph (b) of
this section must:

(1) Identify the proposed action as
the issuance of a combined license for
the construction and operation of a nu-
clear power plant as described in the
combined license application at the
site described in the early site permit
referenced in the combined license ap-
plication;

(2) Incorporate by reference the final
environmental impact statement pre-
pared for the early site permit;

(3) Contain no separate discussion of
alternative sites;

(4) Include an analysis of the eco-
nomic, technical, and other benefits
and costs of the proposed action, to the
extent that the final environmental
impact statement prepared for the
early site permit did not include an as-
sessment of these benefits and costs;

(5) Include an analysis of other en-
ergy alternatives, to the extent that
the final environmental impact state-
ment prepared for the early site permit
did not include an assessment of en-
ergy alternatives;

(6) Include an analysis of any envi-
ronmental issue related to the impacts
of construction or operation of the fa-
cility that was not resolved in the pro-
ceeding on the early site permit; and
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(7) Include an analysis of the issues
related to the impacts of construction
and operation of the facility that were
resolved in the early site permit pro-
ceeding for which new and significant
information has been identified, in-
cluding, but not limited to, new and
significant information demonstrating
that the design of the facility falls out-
side the site characteristics and design
parameters specified in the early site
permit.

(f)(1) A supplement to a final envi-
ronmental impact statement will be
accompanied by or will include a re-
quest for comments as provided in
§51.73 and a notice of availability will
be published in the FEDERAL REGISTER
as provided in §51.117 if paragraphs (a)
or (b) of this section applies.

(2) If comments are not requested, a
notice of availability of a supplement
to a final environmental impact state-
ment will be published in the FEDERAL
REGISTER as provided in §51.118.

[72 FR 49515, Aug. 28, 2007]

§51.93 Distribution of final environ-
mental impact statement and sup-
plement to final environmental im-
pact statement; news releases.

(a) A copy of the final environmental
impact statement will be distributed
to:

(1) The Environmental Protection
Agency.

(2) The applicant or petitioner for
rulemaking and any other party to the
proceeding.

(3) Appropriate State, regional and
metropolitan clearinghouses.

(4) Each commenter.

(b) Additional copies will be made
available in accordance with §51.123.

(c) If the final environmental impact
statement is unusually long or there
are so many comments on a draft envi-
ronmental impact statement or any
supplement to a draft environmental
impact statement that distribution of
the entire final statement to all com-
menters is impracticable, a summary
of the final statement and the sub-
stantive comments will be distributed.
When the final environmental impact
statement has been prepared by adding
errata sheets to the draft environ-
mental impact statement as provided
in §51.91(a)(3), only the comments, the
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responses to the comments and the
changes to the environmental impact
statement will be distributed.

(d) A supplement to a final environ-
mental impact statement will be dis-
tributed in the same manner as the
final environmental impact statement
to which it relates.

(e) News releases stating the avail-
ability and place for obtaining or in-
specting a final environmental impact
statement or supplement will be pro-
vided to local newspapers and other ap-
propriate media.

(f) A notice of availability will be
published in the FEDERAL REGISTER in
accordance with §51.118.

§51.94 Requirement to consider final
environmental impact statement.

The final environmental impact
statement, together with any com-
ments and any supplement, will accom-
pany the application or petition for
rulemaking through, and be considered
in, the Commission’s decisionmaking
process. The final environmental im-
pact statement, together with any
comments and any supplement, will be
made a part of the record of the appro-
priate adjudicatory or rulemaking pro-
ceeding.

FINAL ENVIRONMENTAL IMPACT STATE-
MENTS—PRODUCTION AND UTILIZATION
FACILITIES

§51.95 Postconstruction environ-

mental impact statements.

(a) General. Any supplement to a
final environmental impact statement
or any environmental assessment pre-
pared under the provisions of this sec-
tion may incorporate by reference any
information contained in a final envi-
ronmental document previously pre-
pared by the NRC staff that relates to
the same production or utilization fa-
cility. Documents that may be ref-
erenced include, but are not limited to,
the final environmental impact state-
ment; supplements to the final envi-
ronmental impact statement, including
supplements prepared at the operating
license stage; NRC staff-prepared final
generic environmental impact state-
ments; environmental assessments and
records of decisions prepared in con-
nection with the construction permit,
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constituting the record of decision will
be distributed as provided in §51.93.

[49 FR 9381, Mar. 12, 1984, as amended at 77
FR 46600, Aug. 3, 2012; 79 FR 66604, Nov. 10,
2014]

§51.103 Record of decision—general.

(a) The record of decision required by
§51.102 shall be clearly identified and
shall:

(1) State the decision.

(2) Identify all alternatives consid-
ered by the Commission in reaching
the decision, state that these alter-
natives were included in the range of
alternatives discussed in the environ-
mental impact statement, and specify
the alternative or alternatives which
were considered to be environmentally
preferable.

(3) Discuss preferences among alter-
natives based on relevant factors, in-
cluding economic and technical consid-
erations where appropriate, the NRC’s
statutory mission, and any essential
considerations of mnational policy,
which were balanced by the Commis-
sion in making the decision and state
how these considerations entered into
the decision.

(4) State whether the Commission
has taken all practicable measures
within its jurisdiction to avoid or mini-
mize environmental harm from the al-
ternative selected, and if not, to ex-
plain why those measures were not
adopted. Summarize any license condi-
tions and monitoring programs adopted
in connection with mitigation meas-
ures.

(5) In making a final decision on a li-
cense renewal action pursuant to part
54 of this chapter, the Commission
shall determine whether or not the ad-
verse environmental impacts of license
renewal are so great that preserving
the option of license renewal for energy
planning decisionmakers would be un-
reasonable.

(6) In a construction permit or a com-
bined license proceeding where a lim-
ited work authorization under 10 CFR
50.10 was issued, the Commission’s de-
cision on the construction permit or
combined license application will not
address or consider the sunk costs as-
sociated with the limited work author-
ization in determining the proposed ac-
tion.
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(b) The record of decision may be in-
tegrated into any other record pre-
pared by the Commission in connection
with the action.

(c) The record of decision may incor-
porate by reference material contained
in a final environmental impact state-
ment.

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28490, June 5, 1996; 61 FR 66546, Dec. 18,
1996; 61 FR 68543, Dec. 30, 1996; 72 FR 57445,
Oct. 9, 2007]

§51.104 NRC proceeding using public
hearings; consideration of environ-
mental impact statement.

(a)(1) In any proceeding in which (i) a
hearing is held on the proposed action,
(ii) a final environmental impact state-
ment has been prepared in connection
with the proposed action, and (iii) mat-
ters within the scope of NEPA and this
subpart are in issue, the NRC staff may
not offer the final environmental im-
pact statement in evidence or present
the position of the NRC staff on mat-
ters within the scope of NEPA and this
subpart until the final environmental
impact statement is filed with the En-
vironmental Protection Agency, fur-
nished to commenting agencies and
made available to the public.

(2) Any party to the proceeding may
take a position and offer evidence on
the aspects of the proposed action
within the scope of NEPA and this sub-
part in accordance with the provisions
of part 2 of this chapter applicable to
that proceeding or in accordance with
the terms of the notice of hearing.

(3) In the proceeding the presiding of-
ficer will decide those matters in con-
troversy among the parties within the
scope of NEPA and this subpart.

(b) In any proceeding in which a
hearing is held where the NRC staff has
determined that no environmental im-
pact statement need be prepared for
the proposed action, unless the Com-
mission orders otherwise, any party to
the proceeding may take a position and
offer evidence on the aspects of the
proposed action within the scope of
NEPA and this subpart in accordance
with the provisions of part 2 of this
chapter applicable to that proceeding
or in accordance with the terms of the
notice of hearing. In the proceeding,
the presiding officer will decide any
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(2) If the limited work authorization
is for activities to be conducted at a
site for which the Commission has pre-
viously prepared an environmental im-
pact statement for the construction
and operation of a nuclear power plant,
and a construction permit was issued
but construction of the plant was never
completed, then in making the deter-
minations in paragraph (c)(1) of this
section, the presiding officer shall be
limited to a consideration whether
there is, with respect to construction
activities encompassed by the environ-
mental impact statement which are
analogous to the activities to be con-
ducted under the limited work author-
ization, new and significant informa-
tion on the environmental impacts of
those activities, such that the limited
work authorization should not be
issued as proposed.

(3) The presiding officer’s determina-
tion in this paragraph shall be made in
a partial initial decision to be issued
separately from, and in advance of, the
presiding officer’s decision in para-
graph (a) of this section.

[72 FR 49516, Aug. 28, 2007, as amended at 72
FR 57446, Oct. 9, 2007; 73 FR 5724, Jan. 31,
2008]

§51.105a Public hearings in pro-
ceedings for issuance of manufac-
turing licenses.

In addition to complying with appli-
cable requirements of §51.31(c), in a
proceeding for the issuance of a manu-
facturing license, the presiding officer
will determine whether, in accordance
with the regulations in this subpart,
the manufacturing license should be
issued as proposed by the NRC’s Direc-
tor, Office of New Reactors or Director,
Office of Nuclear Reactor Regulation,
as appropriate.

[73 FR 5724, Jan. 31, 2008]

§51.106 Public hearings in pro-
ceedings for issuance of operating
licenses.

(a) Consistent with the requirements
of this section and as appropriate, the
presiding officer in an operating 1li-
cense hearing shall comply with any
applicable requirements of §§51.104 and
51.105.

(b) During the course of a hearing on
an application for issuance of an oper-
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ating license for a nuclear power reac-
tor, or a testing facility, the presiding
officer may authorize, pursuant to
§50.57(c) of this chapter, the loading of
nuclear fuel in the reactor core and
limited operation within the scope of
§50.57(c) of this chapter, upon compli-
ance with the procedures described
therein. In any such hearing, where
any party opposes such authorization
on the basis of matters covered by sub-
part A of this part, the provisions of
§§51.104 and 51.105 will apply, as appro-
priate.

(c) The presiding officer in an oper-
ating license hearing shall not admit
contentions proffered by any party
concerning need for power or alter-
native energy sources or alternative
sites for the facility for which an oper-
ating license is requested.

(d) The presiding officer in an oper-
ating license hearing shall not raise
issues concerning alternative sites for
the facility for which an operating li-
cense is requested sua sponte.

§51.107 Public hearings in pro-
ceedings for issuance of combined
licenses; limited work authoriza-
tions.

(a) In addition to complying with the
applicable requirements of §51.104, in a
proceeding for the issuance of a com-
bined license for a nuclear power reac-
tor under part 52 of this chapter, the
presiding officer will:

(1) Determine whether the require-
ments of Sections 102(2) (A), (C), and
(E) of NEPA and the regulations in this
subpart have been met;

(2) Independently consider the final
balance among conflicting factors con-
tained in the record of the proceeding
with a view to determining the appro-
priate action to be taken;

(3) Determine, after weighing the en-
vironmental, economic, technical, and
other benefits against environmental
and other costs, and considering rea-
sonable alternatives, whether the com-
bined license should be issued, denied,
or appropriately conditioned to protect
environmental values;

(4) Determine, in an uncontested pro-
ceeding, whether the NEPA review con-
ducted by the NRC staff has been ade-
quate; and
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(5) Determine, in a contested pro-
ceeding, whether in accordance with
the regulations in this subpart, the
combined license should be issued as
proposed by the NRC’s Director, Office
of New Reactors or Director, Office of
Nuclear Reactor Regulation, as appro-
priate.

(b) If a combined license application
references an early site permit, then
the presiding officer in the combined
license hearing shall not admit any
contention proffered by any party on
environmental issues which have been
accorded finality under §52.39 of this
chapter, unless the contention:

(1) Demonstrates that the nuclear
power reactor proposed to be built does
not fit within one or more of the site
characteristics or design parameters
included in the early site permit;

(2) Raises any significant environ-
mental issue that was not resolved in
the early site permit proceeding; or

(3) Raises any issue involving the im-
pacts of construction and operation of
the facility that was resolved in the
early site permit proceeding for which
new and significant information has
been identified.

(c) If the combined license applica-
tion references a standard design cer-
tification, or proposes to use a manu-
factured reactor, then the presiding of-
ficer in a combined license hearing
shall not admit contentions proffered
by any party concerning severe acci-
dent mitigation design alternatives un-
less the contention demonstrates that
the site characteristics fall outside of
the site parameters in the standard de-
sign certification or underlying manu-
facturing license for the manufactured
reactor.

(A)A) In any proceeding for the
issuance of a combined license where
the applicant requests a limited work
authorization under §50.10(d) of this
chapter, the presiding officer, in addi-
tion to complying with any applicable
provision of §51.104, shall:

(i) Determine whether the require-
ments of Section 102(2)(A), (C), and (E)
of NEPA and the regulations in this
subpart have been met, with respect to
the activities to be conducted under
the limited work authorization;

(ii) Independently consider the bal-
ance among conflicting factors with re-
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§51.107

spect to the limited work authoriza-
tion which is contained in the record of
the proceeding, with a view to deter-
mining the appropriate action to be
taken;

(iii) Determine whether the redress
plan will adequately redress the activi-
ties performed under the limited work
authorization, should limited work ac-
tivities be terminated by the holder or
the limited work authorization be re-
voked by the NRC, or upon effective-
ness of the Commission’s final decision
denying the combined license applica-
tion;

(iv) In an uncontested proceeding, de-
termine whether the NEPA review con-
ducted by the NRC staff for the limited
work authorization has been adequate;
and

(v) In a contested proceeding, deter-
mine whether, in accordance with the
regulations in this subpart, the limited
work authorization should be issued as
proposed by the Director of New Reac-
tors or the Director of Nuclear Reactor
Regulation, as applicable.

(2) If the limited work authorization
is for activities to be conducted at a
site for which the Commission has pre-
viously prepared an environmental im-
pact statement for the construction
and operation of a nuclear power plant,
and a construction permit was issued
but construction of the plant was never
completed, then in making the deter-
minations in paragraph (c)(1) of this
section, the presiding officer shall be
limited to a consideration whether
there is, with respect to construction
activities encompassed by the environ-
mental impact statement which are
analogous to the activities to be con-
ducted under the limited work author-
ization, new and significant informa-
tion on the environmental impacts of
those activities, so that the limited
work authorization should not be
issued as proposed by the Director of
New Reactors or the Director of Nu-
clear Reactor Regulation, as applica-
ble.

(3) In making the determination re-
quired by this section, the presiding of-
ficer may not address or consider the
sunk costs associated with the limited
work authorization.

(4) The presiding officer’s determina-
tion in this paragraph shall be made in
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a partial initial decision to be issued
separately from, and in advance of, the
presiding officer’s decision in para-
graph (a) of this section on the com-
bined license.

[72 FR 49517, Aug. 28, 2007, as amended at 72
FR 57446, Oct. 9, 2007; 73 FR 5724, Jan. 31,
2008]

§51.108 Public hearings on Commis-
sion findings that inspections, tests,
analyses, and acceptance criteria of
combined licenses are met.

In any public hearing requested
under 10 CFR 52.103(b), the Commission
will not admit any contentions on en-
vironmental issues, the adequacy of
the environmental impact statement
for the combined license issued under
subpart C of part 52, or the adequacy of
any other environmental impact state-
ment or environmental assessment ref-
erenced in the combined license appli-
cation. The Commission will not make
any environmental findings in connec-
tion with the finding under 10 CFR
52.103(g).

[72 FR 49517, Aug. 28, 2007]
MATERIALS LICENSES

§51.109 Public hearings in pro-
ceedings for issuance of materials
license with respect to a geologic
repository.

(a)(1) In a proceeding for issuance of
a construction authorization for a
high-level radioactive waste repository
at a geologic repository operations
area under parts 60 and 63 of this chap-
ter, and in a proceeding for issuance of
a license to receive and possess source,
special nuclear, and byproduct mate-
rial at a geologic repository operations
area under parts 60 and 63 of this chap-
ter, the NRC staff shall, upon the pub-
lication of the notice of hearing in the
FEDERAL REGISTER, present its position
on whether it is practicable to adopt,
without further supplementation, the
environmental impact statement (in-
cluding any supplement thereto) pre-
pared by the Secretary of Energy. If
the position of the staff is that sup-
plementation of the environmental im-
pact statement by NRC is required, it
shall file its final supplemental envi-
ronmental impact statement with the
Environmental Protection Agency, fur-
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nish that statement to commenting
agencies, and make it available to the
public, before presenting its position,
or as soon thereafter as may be prac-
ticable. In discharging its responsibil-
ities under this paragraph, the staff
shall be guided by the principles set
forth in paragraphs (c¢) and (d) of this
section.

(2) Any other party to the proceeding
who contends that it is not practicable
to adopt the DOE environmental im-
pact statement, as it may have been
supplemented, shall file a contention
to that effect within thirty (30) days
after the publication of the notice of
hearing in the FEDERAL REGISTER.
Such contention must be accompanied
by one or more affidavits which set
forth factual and/or technical bases for
the claim that, under the principles set
forth in paragraphs (c¢) and (d) of this
section, it is not practicable to adopt
the DOE environmental impact state-
ment, as it may have been supple-
mented. The presiding officer shall re-
solve disputes concerning adoption of
the DOE environmental impact state-
ment by using, to the extent possible,
the criteria and procedures that are
followed in ruling on motions to reopen
under §2.326 of this chapter.

(b) In any such proceeding, the pre-
siding officer will determine those
matters in controversy among the par-
ties within the scope of NEPA and this
subpart, specifically including wheth-
er, and to what extent, it is practicable
to adopt the environmental impact
statement prepared by the Secretary of
Energy in connection with the issuance
of a construction authorization and li-
cense for such repository.

(c) The presiding officer will find
that it is practicable to adopt any envi-
ronmental impact statement prepared
by the Secretary of Energy in connec-
tion with a geologic repository pro-
posed to be constructed under Title I of
the Nuclear Waste Policy Act of 1982,
as amended, unless:

(1)(1) The action proposed to be taken
by the Commission differs from the ac-
tion proposed in the license application
submitted by the Secretary of Energy;
and

(ii) The difference may significantly
affect the quality of the human envi-
ronment; or
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(§1508.28). Whenever a broad environmental
impact statement has been prepared (such as
a program or policy statement) and a subse-
quent statement or environmental assess-
ment is then prepared on an action included
within the entire program or policy (such as
a site specific action) the subsequent state-
ment or environmental assessment need only
summarize the issues discussed in the broad-
er statement and incorporate discussions
from the broader statement by reference and
shall concentrate on the issues specific to
the subsequent action. The subsequent docu-
ment shall state where the earlier document
is available. Tiering may also be appropriate
for different stages of actions. (Sec. 1508.28).”’

40 CFR 1508.28 states:

‘“‘Tiering’ refers to the coverage of general
matters in broader environmental impact
statements (such as national program or pol-
icy statements) with subsequent narrower
statements or environmental analyses (such
as regional or basinwide program statements
or ultimately site-specific statements) incor-
porating by reference the general discussions
and concentrating solely on the issues spe-
cific to the statement subsequently pre-
pared. Tiering is appropriate when the se-
quence of statements or analyses is:

“(a) From a program, plan, or policy envi-
ronmental impact statement to a program,
plan, or policy statement or analysis of less-
er scope or to a site-specific statement or
analysis.

‘“(b) From an environmental impact state-
ment on a specific action at an early stage
(such as need and site selection) to a supple-
ment (which is preferred) or a subsequent
statement or analysis at a later stage (such
as environmental mitigation). Tiering in
such cases is appropriate when it helps the
lead agency to focus on the issues which are
ripe for decision and exclude from consider-
ation issues already decided or not yet ripe.”’

Incorporation by reference. 40 CFR 1502.21
states:

‘“‘Agencies shall incorporate material into
an environmental impact statement by ref-
erence when the effect will be to cut down on
bulk without impeding agency and public re-
view of the action. The incorporated mate-
rial shall be cited in the statement and its
content briefly described. No material may
be incorporated by reference unless it is rea-
sonably available for inspection by poten-
tially interested persons within the time al-
lowed for comment. Material based on pro-
prietary data which is itself not available for
review and comment shall not be incor-
porated by reference.”’

2. Adoption.
40 CFR 1506.3 states:
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“(a) An agency may adopt a Federal draft
or final environmental impact statement or
portion thereof provided that the statement
or portion thereof meets the standards for an
adequate statement under these regulations.

‘“(b) If the actions covered by the original
environmental impact statement and the
proposed action are substantially the same,
the agency adopting another agency’s state-
ment is not required to recirculate it except
as a final statement. Otherwise the adopting
agency shall treat the statement as a draft
and recirculate it (except as provided in
paragraph (c) of this section).

‘“(c) A cooperating agency may adopt with-
out recirculating the environmental impact
statement of a lead agency when, after an
independent review of the statement, the co-
operating agency concludes that its com-
ments and suggestions have been satisfied.

‘“(d) When an agency adopts a statement
which is not final within the agency that
prepared it, or when the action it assesses is
the subject of a referral under part 1504, or
when the statement’s adequacy is the sub-
ject of a judicial action which is not final,
the agency shall so specify.”

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28490, June 5, 1996; 61 FR 66546, Dec. 18,
1996]

APPENDIX B TO SUBPART A OF PART 51—
ENVIRONMENTAL EFFECT OF RENEW-
ING THE OPERATING LICENSE OF A
NUCLEAR POWER PLANT

The Commission has assessed the environ-
mental impacts associated with granting a
renewed operating license for a nuclear
power plant to a licensee who holds either an
operating license or construction permit as
of June 30, 1995. Table B-1 summarizes the
Commission’s findings on the scope and mag-
nitude of environmental impacts of renewing
the operating license for a nuclear power
plant as required by section 102(2) of the Na-
tional Environmental Policy Act of 1969, as
amended. Table B-1, subject to an evaluation
of those issues identified in Category 2 as re-
quiring further analysis and possible signifi-
cant new information, represents the anal-
ysis of the environmental impacts associated
with renewal of any operating license and is
to be used in accordance with §51.95(c). On a
10-year cycle, the Commission intends to re-
view the material in this appendix and up-
date it if necessary. A scoping notice must
be published in the FEDERAL REGISTER indi-
cating the results of the NRC’s review and
inviting public comments and proposals for
other areas that should be updated.
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TABLE B—1—SUMMARY OF FINDINGS ON NEPA ISSUES FOR LICENSE RENEWAL OF NUCLEAR POWER

PLANTS 1

Issue

‘ Category 2 Finding 3

Land Use

Onsite land use .........ccccccevviviiiiinnnnee

Offsite land use .........ccccccceiiiiciciricinee

Offsite land use in transmission line
right-of-ways (ROWSs) 4.

SMALL. Changes in onsite land use from continued operations and refur-
bishment associated with license renewal would be a small fraction of
the nuclear power plant site and would involve only land that is con-
trolled by the licensee.

SMALL. Offsite land use would not be affected by continued operations
and refurbishment associated with license renewal.

SMALL. Use of transmission line ROWs from continued operations and
refurbishment associated with license renewal would continue with no
change in land use restrictions.

Visual Resources

Aesthetic impacts ..o

SMALL. No important changes to the visual appearance of plant struc-
tures or transmission lines are expected from continued operations and
refurbishment associated with license renewal.

Air Quality

Air quality impacts (all plants) ...........

Air quality effects of transmission
lines4.

SMALL. Air quality impacts from continued operations and refurbishment
associated with license renewal are expected to be small at all plants.
Emissions resulting from refurbishment activities at locations in or near
air quality nonattainment or maintenance areas would be short-lived
and would cease after these refurbishment activities are completed. Op-
erating experience has shown that the scale of refurbishment activities
has not resulted in exceedance of the de minimis thresholds for criteria
pollutants, and best management practices including fugitive dust con-
trols and the imposition of permit conditions in State and local air emis-
sions permits would ensure conformance with applicable State or Tribal
Implementation Plans.

Emissions from emergency diesel generators and fire pumps and routine
operations of boilers used for space heating would not be a concern,
even for plants located in or adjacent to nonattainment areas. Impacts
from cooling tower particulate emissions even under the worst-case sit-
uations have been small.

SMALL. Production of ozone and oxides of nitrogen is insignificant and
does not contribute measurably to ambient levels of these gases.

Noise

Noise Impacts ........ccccccevvciiiiiiciincns

SMALL. Noise levels would remain below regulatory guidelines for offsite
receptors during continued operations and refurbishment associated
with license renewal.

Geologic Environment

Geology and soils ........ccccceeeiiiinnns

SMALL. The effect of geologic and soil conditions on plant operations and
the impact of continued operations and refurbishment activities on geol-
ogy and soils would be small for all nuclear power plants and would not
change appreciably during the license renewal term.

Surface Water Resources

Surface water use and quality (non-
cooling system impacts).

Altered current patterns at intake and
discharge structures.

Altered salinity gradients ...................

Altered thermal stratification of lakes

Scouring caused by discharged cool-
ing water.

SMALL. Impacts are expected to be small if best management practices
are employed to control soil erosion and spills. Surface water use asso-
ciated with continued operations and refurbishment associated with li-
cense renewal would not increase significantly or would be reduced if
refurbishment occurs during a plant outage.

1 | SMALL. Altered current patterns would be limited to the area in the vicin-

ity of the intake and discharge structures. These impacts have been

small at operating nuclear power plants.

1 | SMALL. Effects on salinity gradients would be limited to the area in the vi-

cinity of the intake and discharge structures. These impacts have been

small at operating nuclear power plants.

1 | SMALL. Effects on thermal stratification would be limited to the area in the

vicinity of the intake and discharge structures. These impacts have

been small at operating nuclear power plants.

1 | SMALL. Scouring effects would be limited to the area in the vicinity of the

intake and discharge structures. These impacts have been small at op-

erating nuclear power plants.
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TABLE B—1—SUMMARY OF FINDINGS ON NEPA ISSUES FOR LICENSE RENEWAL OF NUCLEAR POWER
PLANTS '—Continued

Issue Category 2 Finding 3
Discharge of metals in cooling sys- 1 | SMALL. Discharges of metals have not been found to be a problem at op-
tem effluent. erating nuclear power plants with cooling-tower-based heat dissipation
systems and have been satisfactorily mitigated at other plants. Dis-
charges are monitored and controlled as part of the National Pollutant
Discharge Elimination System (NPDES) permit process.
Discharge of biocides, sanitary 1| SMALL. The effects of these discharges are regulated by Federal and
wastes, and minor chemical spills. State environmental agencies. Discharges are monitored and controlled
as part of the NPDES permit process. These impacts have been small
at operating nuclear power plants.
Surface water use conflicts (plants 1 | SMALL. These conflicts have not been found to be a problem at operating
with once-through cooling sys- nuclear power plants with once-through heat dissipation systems.
tems).
Surface water use conflicts (plants 2 | SMALL or MODERATE. Impacts could be of small or moderate signifi-

with cooling ponds or cooling tow-
ers using makeup water from a
river).

Effects of dredging on surface water
quality.

Temperature effects on sediment
transport capacity.

cance, depending on makeup water requirements, water availability,
and competing water demands.

SMALL. Dredging to remove accumulated sediments in the vicinity of in-
take and discharge structures and to maintain barge shipping has not
been found to be a problem for surface water quality. Dredging is per-
formed under permit from the U.S. Army Corps of Engineers, and pos-
sibly, from other State or local agencies.

SMALL. These effects have not been found to be a problem at operating
nuclear power plants and are not expected to be a problem.

Groundwater Resources

Groundwater contamination and use
(non-cooling system impacts).

Groundwater use conflicts (plants
that withdraw less than 100 gal-
lons per minute [gpm]).

Groundwater use conflicts (plants
that withdraw more than 100 gal-
lons per minute [gpm]).

Groundwater use conflicts (plants
with closed-cycle cooling systems
that withdraw makeup water from
a river).

Groundwater quality degradation re-
sulting from water withdrawals.

Groundwater quality degradation
(plants with cooling ponds in salt
marshes).

Groundwater quality degradation
(plants with cooling ponds at in-
land sites).

Radionuclides released to ground-
water.

-

n

n

-

n

N

SMALL. Extensive dewatering is not anticipated from continued operations
and refurbishment associated with license renewal. Industrial practices
involving the use of solvents, hydrocarbons, heavy metals, or other
chemicals, and/or the use of wastewater ponds or lagoons have the po-
tential to contaminate site groundwater, soil, and subsoil. Contamination
is subject to State or Environmental Protection Agency regulated clean-
up and monitoring programs. The application of best management prac-
tices for handling any materials produced or used during these activities
would reduce impacts.

SMALL. Plants that withdraw less than 100 gpm are not expected to
cause any groundwater use conflicts.

SMALL, MODERATE, or LARGE. Plants that withdraw more than 100
gpm could cause groundwater use conflicts with nearby groundwater
users.

SMALL, MODERATE, or LARGE. Water use conflicts could result from
water withdrawals from rivers during low-flow conditions, which may af-
fect aquifer recharge. The significance of impacts would depend on
makeup water requirements, water availability, and competing water de-
mands.

SMALL. Groundwater withdrawals at operating nuclear power plants
would not contribute significantly to groundwater quality degradation.

SMALL. Sites with closed-cycle cooling ponds could degrade groundwater
quality. However, groundwater in salt marshes is naturally brackish and
thus, not potable. Consequently, the human use of such groundwater is
limited to industrial purposes.

SMALL, MODERATE, or LARGE. Inland sites with closed-cycle cooling
ponds could degrade groundwater quality. The significance of the im-
pact would depend on cooling pond water quality, site hydrogeologic
conditions (including the interaction of surface water and groundwater),
and the location, depth, and pump rate of water wells.

SMALL or MODERATE. Leaks of radioactive liquids from plant compo-
nents and pipes have occurred at numerous plants. Groundwater pro-
tection programs have been established at all operating nuclear power
plants to minimize the potential impact from any inadvertent releases.
The magnitude of impacts would depend on site-specific characteristics.

Terrestrial Resources

Effects on terrestrial resources (non-
cooling system impacts).

n

SMALL, MODERATE, or LARGE. Impacts resulting from continued oper-
ations and refurbishment associated with license renewal may affect
terrestrial communities. Application of best management practices
would reduce the potential for impacts. The magnitude of impacts would
depend on the nature of the activity, the status of the resources that
could be affected, and the effectiveness of mitigation.
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TABLE B—1—SUMMARY OF FINDINGS ON NEPA ISSUES FOR LICENSE RENEWAL OF NUCLEAR POWER
PLANTS '—Continued

Issue Category 2 Finding 3

Exposure of terrestrial organisms to 1 | SMALL. Doses to terrestrial organisms from continued operations and re-
radionuclides. furbishment associated with license renewal are expected to be well

below exposure guidelines developed to protect these organisms.

Cooling system impacts on terrestrial 1 | SMALL. No adverse effects to terrestrial plants or animals have been re-
resources (plants with once- ported as a result of increased water temperatures, fogging, humidity,
through cooling systems or cooling or reduced habitat quality. Due to the low concentrations of contami-
ponds). nants in cooling system effluents, uptake and accumulation of contami-

nants in the tissues of wildlife exposed to the contaminated water or
aquatic food sources are not expected to be significant issues.

Cooling tower impacts on vegetation 1 | SMALL. Impacts from salt drift, icing, fogging, or increased humidity asso-
(plants with cooling towers). ciated with cooling tower operation have the potential to affect adjacent

vegetation, but these impacts have been small at operating nuclear
power plants and are not expected to change over the license renewal
term.

Bird collisions with plant structures 1 | SMALL. Bird collisions with cooling towers and other plant structures and
and transmission lines 4. transmission lines occur at rates that are unlikely to affect local or mi-

gratory populations and the rates are not expected to change.

Water use conflicts with terrestrial re- 2 | SMALL or MODERATE. Impacts on terrestrial resources in riparian com-
sources (plants with cooling ponds munities affected by water use conflicts could be of moderate signifi-
or cooling towers using makeup cance.
water from a river).

Transmission line right-of-way 1 | SMALL. Continued ROW management during the license renewal term is
(ROW) management impacts on expected to keep terrestrial communities in their current condition. Ap-
terrestrial resources 4. plication of best management practices would reduce the potential for

impacts.

Electromagnetic fields on flora and 1 | SMALL. No significant impacts of electromagnetic fields on terrestrial flora
fauna (plants, agricultural crops, and fauna have been identified. Such effects are not expected to be a
honeybees, wildlife, livestock) 4. problem during the license renewal term.

Aquatic Resources

Impingement and entrainment of 2 | SMALL, MODERATE, or LARGE. The impacts of impingement and en-
aquatic organisms (plants with trainment are small at many plants but may be moderate or even large
once-through cooling systems or at a few plants with once-through and cooling-pond cooling systems,
cooling ponds). depending on cooling system withdrawal rates and volumes and the

aquatic resources at the site.

Impingement and entrainment of 1 | SMALL. Impingement and entrainment rates are lower at plants that use
aquatic organisms (plants with closed-cycle cooling with cooling towers because the rates and volumes
cooling towers). of water withdrawal needed for makeup are minimized.

Entrainment of phytoplankton and 1| SMALL. Entrainment of phytoplankton and zooplankton has not been
zooplankton (all plants). found to be a problem at operating nuclear power plants and is not ex-

pected to be a problem during the license renewal term.

Thermal impacts on aquatic orga- 2 | SMALL, MODERATE, or LARGE. Most of the effects associated with ther-

nisms (plants with once-through
cooling systems or cooling ponds).

Thermal impacts on aquatic orga-
nisms (plants with cooling towers).

Infrequently reported thermal impacts
(all plants).

mal discharges are localized and are not expected to affect overall sta-
bility of populations or resources. The magnitude of impacts, however,
would depend on site-specific thermal plume characteristics and the na-
ture of aquatic resources in the area.

SMALL. Thermal effects associated with plants that use cooling towers
are expected to be small because of the reduced amount of heated dis-
charge.

SMALL. Continued operations during the license renewal term are ex-
pected to have small thermal impacts with respect to the following:

Cold shock has been satisfactorily mitigated at operating nuclear plants
with once-through cooling systems, has not endangered fish popu-
lations or been found to be a problem at operating nuclear power plants
with cooling towers or cooling ponds, and is not expected to be a prob-
lem.

Thermal plumes have not been found to be a problem at operating nu-
clear power plants and are not expected to be a problem.

Thermal discharge may have localized effects but is not expected to affect
the larger geographical distribution of aquatic organisms.

Premature emergence has been found to be a localized effect at some
operating nuclear power plants but has not been a problem and is not
expected to be a problem.

Stimulation of nuisance organisms has been satisfactorily mitigated at the
single nuclear power plant with a once-through cooling system where
previously it was a problem. It has not been found to be a problem at
operating nuclear power plants with cooling towers or cooling ponds
and is not expected to be a problem.
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TABLE B—1—SUMMARY OF FINDINGS ON NEPA ISSUES FOR LICENSE RENEWAL OF NUCLEAR POWER
PLANTS '—Continued

Issue Category 2 Finding 3

Effects of cooling water discharge on 1 | SMALL. Gas supersaturation was a concern at a small number of oper-
dissolved oxygen, gas super- ating nuclear power plants with once-through cooling systems but has
saturation, and eutrophication. been mitigated. Low dissolved oxygen was a concern at one nuclear

power plant with a once-through cooling system but has been mitigated.
Eutrophication (nutrient loading) and resulting effects on chemical and
biological oxygen demands have not been found to be a problem at op-
erating nuclear power plants.

Effects of non-radiological contami- 1 | SMALL. Best management practices and discharge limitations of NPDES
nants on aquatic organisms. permits are expected to minimize the potential for impacts to aquatic re-

sources during continued operations and refurbishment associated with
license renewal. Accumulation of metal contaminants has been a con-
cern at a few nuclear power plants but has been satisfactorily mitigated
by replacing copper alloy condenser tubes with those of another metal.

Exposure of aquatic organisms to 1 | SMALL. Doses to aquatic organisms are expected to be well below expo-
radionuclides. sure guidelines developed to protect these aquatic organisms.

Effects of dredging on aquatic orga- 1 | SMALL. Dredging at nuclear power plants is expected to occur infre-
nisms. quently, would be of relatively short duration, and would affect relatively

small areas. Dredging is performed under permit from the U.S. Army
Corps of Engineers, and possibly, from other State or local agencies.

Water use conflicts with aquatic re- 2 | SMALL or MODERATE. Impacts on aquatic resources in stream commu-
sources (plants with cooling ponds nities affected by water use conflicts could be of moderate significance
or cooling towers using makeup in some situations.
water from a river).

Effects on aquatic resources (non- 1 | SMALL. Licensee application of appropriate mitigation measures is ex-
cooling system impacts). pected to result in no more than small changes to aquatic communities

from their current condition.

Impacts of transmission line right-of- 1| SMALL. Licensee application of best management practices to ROW
way (ROW) management on maintenance is expected to result in no more than small impacts to
aquatic resources . aquatic resources.

Losses from predation, parasitism, 1 | SMALL. These types of losses have not been found to be a problem at
and disease among organisms ex- operating nuclear power plants and are not expected to be a problem
posed to sublethal stresses. during the license renewal term.

Special Status Species and Habitats

Threatened, endangered, and pro-
tected species and essential fish
habitat.

n

The magnitude of impacts on threatened, endangered, and protected spe-
cies, critical habitat, and essential fish habitat would depend on the oc-
currence of listed species and habitats and the effects of power plant
systems on them. Consultation with appropriate agencies would be
needed to determine whether special status species or habitats are
present and whether they would be adversely affected by continued op-
erations and refurbishment associated with license renewal.

Historic and Cultural Resources

Historic and cultural resources* ........

n

Continued operations and refurbishment associated with license renewal
are expected to have no more than small impacts on historic and cul-
tural resources located onsite and in the transmission line ROW be-
cause most impacts could be mitigated by avoiding those resources.
The National Historic Preservation Act (NHPA) requires the Federal
agency to consult with the State Historic Preservation Officer (SHPO)
and appropriate Native American Tribes to determine the potential ef-
fects on historic properties and mitigation, if necessary.

Socioeconomics

Employment and income, recreation
and tourism.

Tax revenues ..

-

SMALL. Although most nuclear plants have large numbers of employees
with higher than average wages and salaries, employment, income,
recreation, and tourism impacts from continued operations and refur-
bishment associated with license renewal are expected to be small.

SMALL. Nuclear plants provide tax revenue to local jurisdictions in the
form of property tax payments, payments in lieu of tax (PILOT), or tax
payments on energy production. The amount of tax revenue paid during
the license renewal term as a result of continued operations and refur-

bishment associated with license renewal is not expected to change.
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TABLE B—1—SUMMARY OF FINDINGS ON NEPA ISSUES FOR LICENSE RENEWAL OF NUCLEAR POWER
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Issue

Category 2

Finding

Community services and education ..

Population and housing .....................

Transportation

SMALL. Changes resulting from continued operations and refurbishment
associated with license renewal to local community and educational
services would be small. With little or no change in employment at the
licensee’s plant, value of the power plant, payments on energy produc-
tion, and PILOT payments expected during the license renewal term,
community and educational services would not be affected by continued
power plant operations.

SMALL. Changes resulting from continued operations and refurbishment
associated with license renewal to regional population and housing
availability and value would be small. With little or no change in employ-
ment at the licensee’s plant expected during the license renewal term,
population and housing availability and values would not be affected by
continued power plant operations.

SMALL. Changes resulting from continued operations and refurbishment
associated with license renewal to traffic volumes would be small.

Human Health

Radiation exposures to the public .....

Radiation exposures to plant workers

Human health impact from chemicals

Microbiological hazards to the public
(plants with cooling ponds or ca-
nals or cooling towers that dis-
charge to a river).

Microbiological hazards
workers.

to plant

Chronic effects of electromagnetic
fields (EMFs)46.

Physical occupational hazards ..........

Electric shock hazards4 .

n

N/AS

n

SMALL. Radiation doses to the public from continued operations and re-
furbishment associated with license renewal are expected to continue at
current levels, and would be well below regulatory limits.

SMALL. Occupational doses from continued operations and refurbishment
associated with license renewal are expected to be within the range of
doses experienced during the current license term, and would continue
to be well below regulatory limits.

SMALL. Chemical hazards to plant workers resulting from continued oper-
ations and refurbishment associated with license renewal are expected
to be minimized by the licensee implementing good industrial hygiene
practices as required by permits and Federal and State regulations.
Chemical releases to the environment and the potential for impacts to
the public are expected to be minimized by adherence to discharge limi-
tations of NPDES and other permits.

SMALL, MODERATE, or LARGE. These organisms are not expected to
be a problem at most operating plants except possibly at plants using
cooling ponds, lakes, or canals, or that discharge into rivers. Impacts
would depend on site-specific characteristics.

SMALL. Occupational health impacts are expected to be controlled by
continued application of accepted industrial hygiene practices to mini-
mize worker exposures as required by permits and Federal and State
regulations.

Uncertain impact. Studies of 60-Hz EMFs have not uncovered consistent
evidence linking harmful effects with field exposures. EMFs are unlike
other agents that have a toxic effect (e.g., toxic chemicals and ionizing
radiation) in that dramatic acute effects cannot be forced and longer-
term effects, if real, are subtle. Because the state of the science is cur-
rently inadequate, no generic conclusion on human health impacts is
possible.

SMALL. Occupational safety and health hazards are generic to all types
of electrical generating stations, including nuclear power plants, and are
of small significance if the workers adhere to safety standards and use
protective equipment as required by Federal and State regulations.

SMALL, MODERATE, or LARGE. Electrical shock potential is of small sig-
nificance for transmission lines that are operated in adherence with the
National Electrical Safety Code (NESC). Without a review of conform-
ance with NESC criteria of each nuclear power plant’s in-scope trans-
mission lines, it is not possible to determine the significance of the elec-
trical shock potential.

Postulated Accidents

Design-basis accidents ..

Severe accidents ............cccoceeeiennne

n

SMALL. The NRC staff has concluded that the environmental impacts of
design-basis accidents are of small significance for all plants.

SMALL. The probability-weighted consequences of atmospheric releases,
fallout onto open bodies of water, releases to groundwater, and societal
and economic impacts from severe accidents are small for all plants.
However, alternatives to mitigate severe accidents must be considered
for all plants that have not considered such alternatives.
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TABLE B—1—SUMMARY OF FINDINGS ON NEPA ISSUES FOR LICENSE RENEWAL OF NUCLEAR POWER
PLANTS '—Continued

Issue

‘ Category 2

Finding 3

Environmental Justice

Minority and low-income populations

N

Impacts to minority and low-income populations and subsistence con-
sumption resulting from continued operations and refurbishment associ-
ated with license renewal will be addressed in plant-specific reviews.
See NRC Policy Statement on the Treatment of Environmental Justice
Matters in NRC Regulatory and Licensing Actions (69 FR 52040; Au-
gust 24, 2004).

Waste Management

Low-level waste storage and dis-
posal.

Onsite storage of spent nuclear fuel

Offsite radiological impacts of spent
nuclear fuel and high-level waste
disposal.

Mixed-waste storage and disposal ....

Nonradioactive waste storage and
disposal.

SMALL. The comprehensive regulatory controls that are in place and the
low public doses being achieved at reactors ensure that the radiological
impacts to the environment would remain small during the license re-
newal term.

During the license renewal term, SMALL. The expected increase in the
volume of spent nuclear fuel from an additional 20 years of operation
can be safely accommodated onsite during the license renewal term
with small environmental impacts through dry or pool storage at all
plants.

For the period after the licensed life for reactor operations, the impacts of
onsite storage of spent nuclear fuel during the continued storage period
are discussed in NUREG-2157 and as stated in §51.23(b), shall be
deemed incorporated into this issue.

For the high-level waste and spent-fuel disposal component of the fuel
cycle, the EPA established a dose limit of 0.15 mSv (15 millirem) per
year for the first 10,000 years and 1.0 mSv (100 millirem) per year be-
tween 10,000 years and 1 million years for offsite releases of radio-
nuclides at the proposed repository at Yucca Mountain, Nevada.

The Commission concludes that the impacts would not be sufficiently
large to require the NEPA conclusion, for any plant, that the option of
extended operation under 10 CFR part 54 should be eliminated. Ac-
cordingly, while the Commission has not assigned a single level of sig-
nificance for the impacts of spent fuel and high level waste disposal,
this issue is considered Category 1.

SMALL. The comprehensive regulatory controls and the facilities and pro-
cedures that are in place ensure proper handling and storage, as well
as negligible doses and exposure to toxic materials for the public and
the environment at all plants. License renewal would not increase the
small, continuing risk to human health and the environment posed by
mixed waste at all plants. The radiological and nonradiological environ-
mental impacts of long-term disposal of mixed waste from any individual
plant at licensed sites are small.

SMALL. No changes to systems that generate nonradioactive waste are
anticipated during the license renewal term. Facilities and procedures
are in place to ensure continued proper handling, storage, and disposal,
as well as negligible exposure to toxic materials for the public and the
environment at all plants.

Cumulative Impacts

Cumulative impacts ........ccccooeeeeeienene

Cumulative impacts of continued operations and refurbishment associated
with license renewal must be considered on a plant-specific basis. Im-
pacts would depend on regional resource characteristics, the resource-
specific impacts of license renewal, and the cumulative significance of
other factors affecting the resource.

Uranium Fuel Cycle

Offsite  radiological impacts—indi-
vidual impacts from other than the
disposal of spent fuel and high-
level waste.

Offsite radiological impacts—collec-
tive impacts from other than the
disposal of spent fuel and high-
level waste.

SMALL. The impacts to the public from radiological exposures have been
considered by the Commission in Table S-3 of this part. Based on in-
formation in the GEIS, impacts to individuals from radioactive gaseous
and liquid releases, including radon-222 and technetium-99, would re-
main at or below the NRC’s regulatory limits.

There are no regulatory limits applicable to collective doses to the general
public from fuel-cycle facilities. The practice of estimating health effects
on the basis of collective doses may not be meaningful. All fuel-cycle
facilities are designed and operated to meet the applicable regulatory
limits and standards. The Commission concludes that the collective im-
pacts are acceptable.
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TABLE B—1—SUMMARY OF FINDINGS ON NEPA ISSUES FOR LICENSE RENEWAL OF NUCLEAR POWER
PLANTS '—Continued

Issue Category 2 Finding 3

The Commission concludes that the impacts would not be sufficiently
large to require the NEPA conclusion, for any plant, that the option of
extended operation under 10 CFR part 54 should be eliminated. Ac-
cordingly, while the Commission has not assigned a single level of sig-
nificance for the collective impacts of the uranium fuel cycle, this issue
is considered Category 1.

Nonradiological impacts of the ura- 1 | SMALL. The nonradiological impacts of the uranium fuel cycle resulting
nium fuel cycle. from the renewal of an operating license for any plant would be small.
Transportation ........cccccoceverecicicnnne 1 | SMALL. The impacts of transporting materials to and from uranium-fuel-
cycle facilities on workers, the public, and the environment are expected

to be small.

Termination of Nuclear Power Plant Operations and Decommissioning

Termination of plant operations and SMALL. License renewal is expected to have a negligible effect on the im-
decommissioning. pacts of terminating operations and decommissioning on all resources.

1Data supporting this table are contained in NUREG-1437, Revision 1, “Generic Environmental Impact Statement for License
Renewal of Nuclear Plants” (June 2013).

2The numerical entries in this column are based on the following category definitions:

Category 1: For the issue, the analysis reported in the Generic Environmental Impact Statement has shown:

(1) The environmental impacts associated with the issue have been determined to apply either to all plants or, for some
issues, to plants having a specific type of cooling system or other specified plant or site characteristic;

(2) A single significance level (i.e., small, moderate, or large) has been assigned to the impacts (except for Offsite radiological
impacts—collective impacts from other than the disposal of spent fuel and high-level waste); and

(3) Mitigation of adverse impacts associated with the issue has been considered in the analysis, and it has been determined
that additional plant-specific mitigation measures are not likely to be sufficiently beneficial to warrant implementation.

The generic analysis of the issue may be adopted in each plant-specific review.

Category 2: For the issue, the analysis reported in the Generic Environmental Impact Statement has shown that one or more
of the criteria of Category 1 cannot be met, and therefore additional plant-specific review is required.

3 The impact findings in this column are based on the definitions of three significance levels. Unless the significance level is
identified as beneficial, the impact is adverse, or in the case of “small,” may be negligible. The definitions of significance follow:

SMALL—For the issue, environmental effects are not detectable or are so minor that they will neither destabilize nor noticeably
alter any important attribute of the resource. For the purposes of assessing radiological impacts, the Commission has concluded
that those impacts that do not exceed permissible levels in the Commission’s regulations are considered small as the term is
used in this table.

MODERATE—For the issue, environmental effects are sufficient to alter noticeably, but not to destabilize, important attributes
of the resource.

LARGE—For the issue, environmental effects are clearly noticeable and are sufficient to destabilize important attributes of the
resource.

.fFor issues where probability is a key consideration (i.e., accident consequences), probability was a factor in determining sig-
nificance.

4 This issue applies only to the in-scope portion of electric power transmission lines, which are defined as transmission lines
that connect the nuclear power plant to the substation where electricity is fed into the regional power distribution system and
transmission lines that supply power to the nuclear plant from the grid.

5 NA (not applicable). The categorization and impact finding definitions do not apply to these issues.

6 If, in the future, the Commission finds that, contrary to current indications, a consensus has been reached by appropriate
Federal health agencies that there are adverse health effects from electromagnetic fields, the Commission will require applicants
to submit plant-specific reviews of these health effects as part of their license renewal applications. Until such time, applicants for
license renewal are not required to submit information on this issue.

[61 FR 66546, Dec. 18, 1996, as amended at 62 FR 59276, Nov. 3, 1997; 64 FR 48507, Sept. 3, 1999;
66 FR 39278, July 30, 2001; 78 FR 37317, June 20, 2013; 79 FR 56262, Sept. 19, 2014]

SprCﬂ'f B [Resewed] 52.6 Completeness and accuracy of informa-
tion.

52.7T Specific exemptions.

PART 52_LICENSES! CERTIFI' 52.8 Combining licenses; elimination of rep-
CATIONS, AND APPROVALS FOR etition.
NUCLEAR POWER PLANTS 52.9 Jurisdictional limits.

52.10 Attacks and destructive acts.
52.11 Information collection requirements:

GENERAL PROVISIONS
OMB approval.

Sec.
52.0 Scope; applicability of 10 CFR Chapter Subpart A—Early Site Permits
I provisions.
52.1 Definitions. 52.12 Scope of subpart.
52.2 Interpretations. 52.13 Relationship to other subparts.
52.3 Written communications. 52.15 Filing of applications.
52.4 Deliberate misconduct. 52.16 Contents of applications; general in-
52.6 Employee protection. formation.
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