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AT TRUST

FINDINGS PURSUANT TO SECTION 105c¢ (8) OF THE ATOMIC ENERGY ACT
OF 1954, AS AMENDED

After consultation with the Attorney-General, and upon deter-
mination that such action is necessary in the public interest
to avoid unnecessary delay, I have determined with regard to
the following applications that pursuant to Section 105¢ (8)
of the Atomic Energy Act of 1954, as amended, construction
permits or operating licenses, as appropriate, may be issued
in advance of consideration of, and findings with respect to,
antitrust matters:

Operating License Applicants

Docket Applicant Facility
v/g0-269

50-270 Duke Power Company Oconee 1, 2, and 3

50-287

50-293 Boston Edison Company Pilgrim

Construction Permit Applicants

Docket Applicant - Facility
50-329 Consumers Power Company Midland 1 and 2
50-330

50-346 Toledo Edison Company Davis-Besse

50-361 Southern California San Onofre 2 and 3
50-362 Edison Company

50-363 Jersey Central Power Forked River 1

and Light Company
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The Director of Licensing shall place in construction permits or
operating licenses so issued, such appropriate conditions as to
assure that any subsequent findings and orders of the Commission
with respect to antitrust matters will be given full force and
effect.

(gigned) L. Manning Muntzing

L. Manning Muntzing
Director of Regulation

cc: Director of Licensing
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FINDINGS PURSUANT TO SECTION 105c (8) OF THE ATOMIC ENERGY ACT

OF 1954, AS AMENDED

After consultation with the Attorney-General, and upon deter-
mination that such action is necessary in the public interest
to avoid unnecessary delay, I have determined with regard to
. the following applications that pursuant to Section 105c¢ (8)
of the Atomic Energy Act of 1954, as amended, construction

permits or operating licenses, as appropriate, may be issued
in advance of consideration of, and findings with respect to,

antitrust matters:

Operating License Applicants

Docket Applicant .
50-269

50-270 Duke Power Company
50-287

50-293 Boston Edison Company

Construction Permit Applicants

Docket ‘ , Applicant

50-329 Consumers Power Company
50-330

50-346 Toledo Edison Company
50-361 ' Southern California
50-362 , Edison Company

50-363 Jersey Central Power

and Light Company

Facility

Oconee 1, 2, and 3

Pilgrim

Facility
Midland 1 and 2

Davis-Besse

San Onofre 2 and 3

Forkcd River,
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The Director of Licensing shall place in construction permits or -
operating licenses so issued, such appropriate conditions as to
assure that any subsequent findings and orders of the Commission
with respect to antitrust matters will be given full force and
effect. . ‘

(signed) L. Manning Muntzing

L. Manning Muntzing
. Director of Regulation

cc: Director of Licensing
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UNITED STATES

WASHINGTON, D.C. 20545

ATOMIC ENERGY COMMISSION

AUG 7 1872

FINDINGS PURSUANT TO SECTION 105c (8) OF THE ATOMIC ENERGY ACT

OF 1954, AS AMENDED

After consultation with the Attorney-General, and upon deter-
mination that such action is necessary in the public interest
to avoid unnecessary delay, I have determined with regard to
the following applications that pursuant to Section 105c (8)
of the Atomic Energy Act of 1954, as amended, construction
permits or operating licenses, as appropriate, may be issued
in advance of consideration of, and findings with respect to,

antitrust matters:

Operating License Applicants

Docket
50-269
50-270
50-287

50-293

Applicant

Duke Power Company

Boston Edison Company

Construction Permit Applicants

Docket

50-329
50-330

50-346

50-361
50-362

50-363

Applicant

Consumers Power Company

Toledo Edison Company

Southern California
Edison Company

Jersey Central Power
and Light Company

Facility
Oconee 1, 2, and 3

Pilgrim

Facility
Midland 1 and 2

Davis-Besse

San Onofre 2 and 3

Forked River 1
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The Director of Licensing shall place in construction permits or
operating licenses so issued, such appropriate conditions as to

assure that any subsequent findings and orders of the Commission
with respect to antitrust matters will be given full force and

effect.

Director of Regulation

cc: Director of Licensing



UNITED STATES
ATOMIC ENERGY COMMISSION

WASHINGTON, D.C. 20545

September 8, 1971

Files ANTE"TUEUST

FEDERAL REGISTER NOTICE

Description: DOCKET NOS. 50-269A, 50-270A, and 50-287A,
DUKE POWER CO,, Notice of Receipt of Advice
and Time for Filing of Petitions to Intervene
on Antitrust Matters

Citation: 36 F.R. 17883

Date Filed: September 3, 1971

Date Published: September L4, 1971

Action Date: October 5, 1971 (30 days after publication)

Nomeny Tow (;:Q“A;*Q‘jﬂ~$*\

Nancy Lee Dube
Division of Reactor Licensing

cc: NBrown, RL
Chrono File, RL

/9(75
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UNITED STATES ) .
ATOMIC ENERGY COMMISSION o
WASHINGTON. D.C. 20545

AUG 3 1 mn

Director. - ANTLT&U ST
Office of the Federal Register :

National Archives & Records Service
Washington, D, C. 20408

Dear Sir:

Attached for publication in the Federal Register are an original and
two certified coples of a document entitled:

DUKE POWER COMPANY
Docket Nos. 50-269A, 50-270A, and 50-287A

NOTICE OF RECRIPT OF ATTORNEY GENERAL'S ADVICE AND TIME ‘
FOR FILING OF PETITIONS TO INTERVENE ON ANTITRUST MATTERS
(with attachment)

Publication of the above document at the earliest possible date would .
be appreclated,

|
\
|
Sincerely yours,
|
|

~W. B. McCool
Secretary of the Commission

Enclosures:
Originel and 2
certified coples

bcc'zDocket Clerk (Dir, of Reg.)

ublic Information

Robert Liedquist, OGC

Abraham Braitman, SLR

Congressional Liaison

Joseph J. Saunders,
Dept., of Justice

Public Proceedings Branch (SECY)

) DC Files (SECY)
GT Tiles (SECY)
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ATOMIC ENERGY COMMISSION
DOCKET NOS. 50-269A, 50-270A, and 50-287A

- DUKE POYER COMPANY - S IR

NOTICE OF RECEIPT OF ATTORMEY GENERAL'S ADVICE AND TIME
FOR FILING OF PETITIONS TO INTERVENE ON ANTITRUST MATTERS

| The Commission has received, pursuant to section 105c. of the Atomic

| Enerqy Act of 1954, as amended (the Act), a letter of advice from the

of which is attached as Appendix A.

Any person whose interest may be affected by this proceeding may, pursuant

file a petition'for leave to intervene and request a hearing on the anti-

trust aspects of the application. Petitions for leave to intervene and
"requests for hearing shall be filed within thirty‘(ﬁo) days after pub-

lication of this notice in the FEDERAL REGISTER. |

_ to section 2.714 of the Commission's "Rules -of Practice," 10 CFR Part 2,
-~ FOR THE ATOMIC ENERGY COMMISSION
\

Lyall Johnson;.Director )
Division of State and Licensee Relations

Attorney General of the United States, dated August 2, 1971, a copy



APPENDIX "A"

““DUKE"POWER “COMPANY
_ OCONEE. UNITS 1, 2 AND 3
Docket Nos. 50-269, 50-270 and 50-287

You have requested our advice pursuant to the pro-.
visions of Section 105 of the Atomic Energy Act of 1954,
68 Stat. 919, 42 U.S.C. 2011-2296 as recently amended
by P.L. 91-560, 84 Stat. 1472 (December 19, 1970), in
regard to the above cited application. : o

Agglicant

~ Applicant is one of the major electric utilities

"~ in the eastern United States. I am advised that its

- electric system serves the Piedmont Carolinmas, in an
area about 100 miles wide and 260 miles long, extending
from Virginia on the northeast to Georgia on the south-
' west, having a total area of about 20,000 square miles
and serving a population of about 3,300,000. Its total
assets as of December 31, 1970 exceeded $1 3/4 billion.
Its electric operating revenues for 1970 were $386,133,000.
" Its total utility plant exceeded $2 billion before depre-
ciation and its net utility plant was $1,628,677,000.

In 1970 it had a total generating capacity of 6,743,789 kw
consisting of about 5,650,000 kw of steam capacity,
860,000 kw of hydro-electric generating capacity and
relatively smaller amounts of gas turbine capacity and
internal combustion capacity. Its 1970 system peak demand
was 6,284,000 kw. Of this, approximately 700,000 kw was
 supplied to 58 independent distribution systems serving
at retail in the general area described above.

M R T4
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Duke's many generating stations are integrated into
a single bulk power supply system by a high voltage trans-
mission network which includes 1,535 circuit miles of 230
kv, 5,130 circuit miles of 100 kv, and 2,591 circuit miles
of 44 kv. TIts total high voltage transmission as of
December 31, 1970 was 9,481 circuit miles. It is also -
vertically integrated, distributing electric power at
retail throughout most of this area. It presently oper-
ates over 43,000 pole miles of distribution lines.

é

Duke's bulk power supply system is further inter-
connected and coordinated with other major systems on its 4
periphery. Thesé include high voltage ties to the American
Electric Power System through Appalachian Power Company on

its north, to Carolina Power and Light on the east, to South -

Carolina Electric and Gas on the south, and to the Southern.

System on the southwest through Georgia Power Company, and

v;also ties-with-projects of the Southeastern Power Adminig-

tration on the Savannah River. It is also interconnected
with Yadkin, Inc., an industrial power supply.

'History and Structure

e ™ A"-‘--f:.

Duke's early base was in the development of water

powers on the Catawba and Wateree Rivers which are in the

Santee Basin in the Carolinas. It soon added steam gener-
ation which it integrated with its hydro generation by

high voltage transmission lines. 1Its evolution can be
traced through a series of amalgamations and purchases
which had the effect ‘of providing it control over many of
the water powers in the area. At about the same time a
similar company called Southern Public Utilities Company
was developing along parallel lines but operating extensive
retail distribution properties, and the interests of these
companies, were first closely associated and then completely -
joined. s e .

‘Duke now owns or controls substantially all the water
powers in its area. Since Duke owns virtually all of the
water power projects on economically attractive sites in
its area, other electric entities seeking entry into bulk
power supply cannot resort to hydro-electric production
which can be economically developed as isolated projects
not requiring interconnection with other generating sources.

Duke also owns and controls all high voltage transmig- °
sion in the area, and owns or controls substantially all
thermal generation in the same area. Hence,.it has the

- market power to grant or deny access to coordination which

is essentia

R A M S N S

1 for -a competitive thermal bulk power supply
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in today's power economy. This is spelled out in some
getail in our letter of June 28, 1971 regarding Consumers
ower Co.

Anticompetitive Conduct

From almost its inception, Southern Power Company's
and Duke's contracts contained market allocations which
allocated larger customers to Duke. Duke claims these
allocations never resulted in precluding its purchasers
in bulk from selling to any customer, and in November 1964, _
removed the provisions from all its rates schedules filed |
.with the Federal Power Commission, see Docket No. E-7122, ' |
30 FPC 524, 32 FPC 594 (1964) and 32 FPC 1253. Shortly
thereafter, on January 1, 1965 Duke filed changed rate |
schedules modifying its rate design, with the possible ‘ |
effect of perpetuating the market allocation effected by
oo the . earller provisions. .. Wholesale customers of Duke are
T now making substantially this claim to the Federal Power
Commission,. Before the Federal Power Commission Docket
No. B-7557. Duke denles that 1ts wholesale rate design
has this effect or was instituted with this intent.

While its earlier rates schedules had other features
which may have been anticompetitive, its present schedules
r contain a feature of ratcheted demand, which could serve
f effectively to discoura§e installation of thermal generating
| capacity by its wholesale customers. Lack of any provision
' for reserve sharing could also serve to discourage entry
into self generation.

Duke claims it has never refused a proposal to coordi-
nate. On the other hand, it takes the somewhat conflicting
position that should it coordinate with any actual or poten--
tial competitor, its survival would be threatened because

, .of the tax and financing advantages enjoyed by many of the
o smaller systems inm its .area which are municipally owned, or

’ which are borrowers from the Rural Electrification Adminis-

tration. At present it refuses to coordinate its nuclear

generation expansion program with nine municipalities, -

proposed interveners herein, which wish to participate in

that program by purchasing an interest in or power supply

from the Oconee units. Such a purchase could serve to

give them ownership and hence control over a portion of

their bulk power supply costs.

E A group entitled Electric Power In Carolinas (EPIC) -
| . which is proposed and under study by a number of municipals

| and cooperatives in the Carolinas also desires to coordinate

\
|
l
l
|

!
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its power supply plans and operations with those of Duke.

Duke spokesmen have reportedly stated publicly that they

would oppose Duke's interconnecting its system with EPIC

for the joint meeting of emergency load needs as it does

with other electric systems. There were indications that

Duke might utilize its substantial resources in a legis- ,
lative campaign and before regulatory and judicial tri- {
bunals to frustrate EPIC's entry into the power business. ’
Evidence available to us tends to indicate that on occasion
Duke has bluntly warned North Carolina municipal electric
systems that the efforts and funds that the latter could -
expend in seeking relief before regulatory agencies would
be overwhelmed by Duke's resources and resistance.

An electric power system's refusals to deal and its
dealing on discriminatory terms with its retail competitors
is conduct that may well fall within the purview of Section
2 of- the  Sherman Act.as discussed in greater detail in our

‘recent letters to you on the applications of Virginia:

Electric and Power Company (AEC Docket Nos. 50-338A and
50-339A) and Southern California Edison Company (AEC
Docket Nos. 50-361-A and 50-362-A). 1/

Conclusion

As a result of the foregoing, we concluded that the
facts revealed by our preliminary study of the instant ‘
application indicate substantial questions regarding the
applicant's activities and probable activities under the
license which would need to be resolved by a hearing before
your Commission, When we informed Duke that our advice to
|

. the Commission would be to this effect, Duke,although deny-

ing that 'its conduct had contravened antitrust principles,

1/. Applicant's” conduct of consistently opposing applications

of other utilities for project licenses and its alleged

threats to engage in extensive litigation to block such

projects could with evidence of other conduct constitute

proof of intent to unlawfully monopolize even if much of

the former conduct is itself protected from prosecution

by the First Amendment. United Mine Workers of America : |
v. Pennington et al., 381 U.S. 657, 670 In. 3 (1964). |
A pattern of vexatious litigation may form part of conduct
proscribed by the antitrust laws. See Trucking Unlimited

v. California Motor Transport Co., 432 F.2d 75§LZEK g, 1970) .

cert. granted June /, 19/1. .

|
|
\
\
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represented to us that it will henceforth hold itself out
to interconnect and coordinate with EPIC and any other
entities where the possibilities for interconnection and
coordination exist., However, this undertaking does not
-include all the kinds of coordination which Duke has here-
tofore carried out with other electric systems in the
Southeast. It would exclude joint ownership of Oconee
units and unit power sales from Oconee on terms under which
unit power sales are normally made in the electric power
industry, namely, at the cost of new power supply. While
Duke has made power sales from new units. at new unit costs

. in the past, it.now advises that it has changed its policy

"in this regard. The fact that this change in policy comes
at a time when small systems are pressing for coordination

. with Duke may itself have anticompetitive implications.

wwir =ronn. - . We _therefore recommend that a hearing be held to
~ © =y determine whether the licensee's proposed activities under

the license will create or maintain a situation inconsistent

" with the policies of the antitrussp%aWSﬂ
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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

In the Matter of

DUKE POWER COMPANY _
(Oconee Units 1, 2, and 3
McGuire Units 1 and 2)

N’ N’ e N N N N

Docket Nos. 50-269Kf/;0-270A,
50-287A
50-369A, 50-370A

CERTIFICATE OF SERVICE

T hereby certify that copies of ORDER EXTENDING TIME FOR FILING
OBJECTIONS TO JOINT DOCUMENT REQUEST dated September 28, 1972,
issued by the Board in the captioned matter have been served eon
the following by deposit in the United States mail, first class
or air mail, this 29th day of September 1972: '

Walter W. K. Bennett, Esq., Chairman

Atomic Safety and LicensingBoard

P. 0. Box 185

Pinehurst, North Carolina 28374

John B. Farmakides, Esq.

Atomic Safety and Licensing Board
Panel

U. S. Atomic Energy Commission

Washington, D. C. 20545

Mr. Joseph F. Tubridy
4100 Cathedral Avenue, N. W,
Washington, .D. C. 20016

William W. Ross, Esq.

Keith S. Watson, Esq.

Toni K. Golden, Esq.

Wald, Harkrader, Nicholson: and
Ross

1320 Nineteenth Street, N. W.

Washington, D. C. 20036

WLlliam H. Grigg, Esq., Vice
President and General Counsel

Duke Power Company

P. O. Box 2178

422 South Church Street

Charlotte, North Carolina

28201

William L. Porter, Esq.

Duke Power Company

P. 0. Box 2178

422 South Church Street

Charlotte, North Carolina 28201

Carl Horn, Jr., Esq., Vice
President and General Counsel

Duke Power Company

P. 0. Box 2178

Charlotte, North Carolina 28201

Roy B. Snapp, Esq.
Bechhoefer, Snapp and Trippe
Suite 512

1725 K Street, N. W.
Washington, D. C. 20006

Joseph Rutberg, Esq.
Regulatory Staff Counsel

U. S. Atomic Energy Commission
Washington, D. C. 20545

Mr. Abraham Braitman, Chilef

Office of the Antitrust and
Indemnity

Directorate of Licensing

U. S. Atomic Energy Commission

Washington, D. C. 20545




50-2694A, 50-270A, 50-287A
50-369A, 50-370A

Benjamin H. Volger, Esq.
Assistant Antitrust Counsel
Regulatory Staff Counsel

U. S.Atomic Energy Commission
Washington, D. C. 20545

Honorable Thomas E. Kauper

Assistant Attorney General

Antitrust Division

U. S. Department of Justice
Washington, D. C. 20530

Joseph J. Saunders, Esq., Chief

Public Counsel and Legislative
Section

Antitrust Division

U. S. Department of Justice

Washington, D. C. 20530

J. A. Bouknight, Jr., Esq.
J. 0. Tally, Jr., Esq.
Tally, Tally and Bouknight
Home Federal Building

P. 0. Drawer 1660

Fayetteville, North Carolina 28302

Mr. H. W. OQOetinger
2420 Rosewell Avenue, Apt. 503
Charlotte, North Carolina 28209

cc: Mr., Bennett
Mr. Rutberg
Mr. Braitman
Reg. Files
AS&LBP

page 2

Public Library of Charlotte

and Mecklenburg County
310 North Tryon Street
Charlotte, North Carolina 28202

Miss Louise Marcum, Librarian
Oconee County Library

301 South Spring Street
Walhalla, South Carolina 29691

Attorney General, State of
North Carolina
Raleigh, North Carolina 27601

Attorney General, State of
South Carolina
Columbia, South Carolina 29201

Wallace E. Brand, Esq.

U. S. Department of Justice
P. 0. Box 7513

Washington, D. C. 20044

William T. Clabault, Esq.
David A, Leckie, Esq.
Antitrust Division

P. 0. Box 7513
Washington, D. C. 20044

e ')'/ [
| / //Zéz;/ %ﬂﬁ

Office oﬁ thj?éecretary of the Commission
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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

In the Matter of
Docket Nos. 50-269A, 50-270A

50-369A, 50-3704
(Oconee Units 1, 2, & 3,
McGuire Units 1 & 2)

ORDER EXTENDING TIME FOR FILING
OBJECTIONS TO JOIi. T DOCUMENT REQUEST

Upon Applicant's mot‘on dated September 26, 1972
for an extension of timeAshowing good cause therefor
and upon the affidavit 6f Keith S, Watson verified the
same day and attached thereto, and on counsel's
assuraﬁce that the other parties have no objection theréto;

It is ordered that Applicant's time to file objéctions

to the Joint Document Request is extended to and including
October 12, 1972 and the Prehearing Conference Order of
this Board dated September 7, 1972 is amended accordingly.

BY ORDER OF THE ATOMIC SAFETY
AND LICENSING BOARD

;§ﬁn B. ¥armakides, Member

@b"‘.’;ﬁ?—-“{/ l" / { / ,,._,.\4'{»\.-'/

St

'Joseph F. Tubridy, Member

o /
.-;///\7%Z&§TT?%7%?%§%‘!;1

Walter W. K. Bennett, Ehairman

Issued at Washington, D. C,

this 28th day of September 1972,
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UNITED STATES OF AMERICA S
ATOMIC ENERGY COMMISSION T

In the Matter of : )
Docket Nos. 50-Z69A7 50-270A

)
)
Duke Power Company ) 50-287A
(Oconee Units 1, 2 &3 ) 50-369A, 50-370A
McGuire Units 1 & 2) )

To the Atomic Safety and Licensing Board: . '

APPLICANT'S MOTION FOR EXTENSION OF TIME FOR
FILING OBJECTION TO JOINT DOCUMENT REQUEST

Pursuant to Section 2.711 of the Commission's Rules
of Practice, 10 C.F.R. Part 2, Duke Power Company (hereinafter
"Applicant") moves the Atomic Safety and-Licensing Board ("Board")
for an order extending the time to file objections, pursuant to
Section 2.741(d) of the Rules, to the Joint Document Request
scrved upon Applicant on September 6, 1972. Applicant requests
that such time be extended for two weeks, to and including
October 12, 1972. |

In its order following the pre-hearing Conference,
dated September 7, 1972 (pp. 4-5), the Board stated that
Applicant should file its objections to the Joint Document
Request within 21 days, i.e., by September 28, 1972. However,
the Board's order also stated that extensione'of time would be
granted upon a showing of "good cause" (p.5).

The Joint Document Request raises a number of serious
'problems. It requires response to 131 separate categories of
document descriptions, encompassing nearly every aspect of

Applicant‘s former, present, and future operations as a public



utility. Some of the requests on their facé require produc-
tion of tens of thousands of documents,.the utiliﬁy of which
seems highly questionable.i/ Accepting such requests as the
basis for response would only bﬁfdeq all parties with extran-
eous material and jeopardize Applicant's ability to complete
discovery within a reasonable period of time.

In accordance with the Board's expressed wishes,

we have undertaken to resolve these problems, to the maximum

2/

extent possible, through agreements of counsel-.——-Such E—

agreements will, of course, greatly conserve the time of the
Board and will expedite this proceeding.

Applicant's counsel'initially met.with counsel for
the Justice Department, the Commission staff, and the inter-

venors, on September 19, 1972. The discussions initiated at

that meeting have already produced concrete results. Opposing

counsel have proposed limiting language with respect to some

1/ For example, request 4(c) requires the production of

every document relating to expansion or addition to
Applicant's generating capacity or transmission system
for the past twelve years. Similarly, request 6 (i)
reqguires production of every document relating to
Applicant's efforts to "obtain favorable action of any
kind" by any federal, state, or local governmental
entity during the past twelve years.

2/ Comparable discussions are also underway with regard to

Applicant's interrogatories, which were served on the
intervenor on September 13, 1972.

4

—




requests. In addition, opposing counsel have taken under
advisement suggestions by Applicant's couﬁsel for reduction
or modification of a number of other specific demands.
Because of the complexity of the subject matter, these dis-
cussions have necessarily also been‘concerned with clarifi-

cation of the demands to assure against misunderstanding as

to what is required. Such clarification has been a necessary

preliminary to permit evaluation by Applicant of both the
scope and relevance of some demands.

The proposals set forth in the course of these

discussions are currentlyfbeing considered by Applicant and

opposing counsel. Evaluation of many of the disputed items
requires consultation with Applicant's employees represent-
ing a variety of specialized departments and disciplines.
Despite the limited availability of such personnel because
of other pressing Company activities, including hearings
before the Federal Power Commission (Ef7720),§/ Applicant
was prepared to, andldid, discuss‘the proposals at a second

meeting of counsel, on September 25, 1972. One additional

meeting of counsel may be necessary to resolve the matters

/ The North Carolina municipal. intervenors in that case,
which concerns Applicant's fuel adjustment clause, are
represented by intervenor's counsel herein. Hearings
in that case commence on September 26, 1972.
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gnder discussion.

These discussions will almost'certainly be concluded
no later than October 5, 1972, and Applicant will require seven
days thereafter to prepare and file.with the Board its objec-
tions to questions left unresolved by the discussions. There {
is good cause, therefore, to extend time to file objections
for two weeks, in order to afford counsel an opportunity to
complete their discussions.é/

We are authorized to state that.counsel for the other.

parties to this proceeding have no objection to the requested

extension of time.

4/ According to the Board's Pre-Conference Order, motions
for extension of time will be granted only on affidavit
(p.5). Since the facts alleged in this pleading are
within the knowledge of Applicant's counsel in this
proceeding, the affidavit of Keith S. Watson is attached
hereto. '



WHEREFORE, Applicant requests that Applicant's time

to file objections to the Joint Document Request be extended

to and including October 12, 1972.

0Of Counsel:

William H. Grigg

Vice President and
General Counsel

Duke Power Company

P. O. Box 2178 '

Charlotte, North Carolina

September 26, 1972

Respectfully submitted,

Do oy Lo

Wm. warfieldfRoss

age G Groney

'\{{ \S @@

.Keith S Watson

Q,/Zvas\cf?/tgzgﬂikvz -

Toni K. Golden

28201 -



UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

In the Matter of ) '
) Docket Nos. 50-269A, 50-270A
Duke Power Company ) 50-287A
(Oconee Units 1, 2 &3 ) 50-369A, 50-370A
McGuire Units 1 & 2) )

AFFIDAVIT

District of Columbia ) ss.

I am counsel to Duke Power Company, Applicant in
the above—captioned proceeding. I have read the foregoing
Applicant's Motion - -for Extension of Time for Filing Objec-
tion to Joint Document Request. | |

I am familiar with the facts»set forth in the
Applicant's Motion. All suéh'facts set forth therein are
true and correct to the best of my own personal knowledge

and belief.

Kod (100

Keith 8. Watson

Subscribed and sworn to before me this 26th day of

September, 1972.

o Gt G Shecann
Notary Public e
jZ)_’ Commnaisn Explires September 14, 1978

—p——



UNITED STATES OF AMERICA

BEFORE THE

ATOMIC ENERGY COMMISéION

In the Matter of
DUKE POWER COMPANY

(Oconee Units 1, 2 & 3
McGuire Units 1 & 2

N N

Docket .Nos. 50-269A,

50-270A
50-287A

50-369A, 50-370A

CERTIFICATE OF SERVICE

I hereby certify that copies of APPLICANT'S MOTION FOR
EXTENSION OF TIME TO FILE OBJECTIONS TO JOINT DOCUMENT

REQUEST, dated September 26, 1972,

in the above captioned

matter have been served on the following by .deposit in the

United States Mail, first class or air mail,

of September, 1972:

Walter W. K. Bennett, Esquire
Post Office Box 185
Pinehurst, North Carolina 28374
Joseph F. Tubridy, Esquire

4100 Cathedral Avenue, N.W.
Washington, D. C. 20016

John B. Farmakides, Esquire

Atomic Safety and Licensing
Board Panel

U. S. Atomic Energy Commission

Washington, D. C. 20545

Atomic Safety and Licensing
Board Panel

U. S..Atomic Energy Commission

Washington, D. C. 20545

Abraham Braitman, Esquire

Special Assistant for
Antitrust Matters

Office of Antitrust and
Indemnity

U. S. Atomic Energy Commission

Washington, D. C. 20545

this 26th day

J. 0. Tally, Jr., Esquire
Post Office Drawer 1660

Fayetteville, North Carolina 28302

Troy B. Connor, Esquire

Reid & Priest

1701 K Street, N.W.

Washington, D. C. 20006

Joseph Rutberg, Esquire

Benjamin H. Vogler, Esguire

Antitrust Counsel for AEC
Regulatory Staff

U. S. Atomic Energy Commission

Washington, D. C. 20545

Mr. Frank W. Karas
Chief, Public Proceedings Branch
Office of the Secretary of

the Commission
U.S. Atomic Energy Commission
Washington, D. C. 20545




.Joseph Saunders, Esquire
U. S. Department of Justice
Antitrust Division

Washington, D.C. 20530

Washington,

William T. Clabault, Esquire
David A. Leckie, Esguire
Antitrust Public Counsel Section
"P. O. Box 7513

Washington, D. C. 20044

Wallace Edward Brand, Esquire
Antitrust Public Counsel Section
U. S. Department of Justice

P. O. Box 7513 :
D. C. 20044

J. A. Bouknight, Jr., Esquire
David F. Stover, Esquire !
Tally, Tally & Bouknight
Suite 311

429 N Street, S.E.

Washington, D. C. 20024

Wald, Harkrader & Ross

By: //d 5/‘\ \/( W &Um—)

~ Attorneys for Duke Power Company

1320 Nineteenth Street, N.W.
Washington, D. C. 20036
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UNITED STATES DEPARTMENT OF JUSTICE

WASHINGTON, D.C. 20530

Address {leply 1o the

Division Indicated

und Kefer to Initinly und Number

DOCKETED

'I‘}GEIK:./J.]'S :%IEB‘ . USAES e '
O“—!-].S“ 7 i ? 0
60-415-33 SEP 2.0 1972
pttics of the Secretary '
public progeetiogs
pranch
¢
AIR MAIL
Honorable Walter W. K. Bennett
Chairman, Atomic Safety and
Licensing Board ‘ .
Post Office Box 185 !
Pinehurst, North Carolina 28374 )

Re: Duke Power Company, Oconee Units 1, 2 & 3
" McGuire Units 1 & 2, AEC Docket Nos. ”
5042694, 50-270A, 50-287A, 50-369A, 50-3704,
Department of Justice File Nos. 60-415-27
“and 60.-415-33 o

Dear Mr, Chairman:

In the prehearing conference of September 6 (Tx. 130)
I received permission to supply citations referred to in my
responses to‘questions-of;;he Board. These are supplied .
herein. |

¢Ehstérd Railfoad.rresident's Confercnce v. Hocrr-Motor I'relpght,
305 U.8. 127 (1961) Tlr. 44 line 16]

United Mine Workers v. Pennington, 3Si U.S. 657 (1965) [Tr.
44 Tine 16] footnote 3 &t 6/0 [Ir. 45 line 1]} : ‘

California'Motdr Transport Co. v. Trucking Unlimited, 404
U.S. 50&, 515 (1972) FT;; 44 line 24]

Househg}dicoods Carrier's Dureau v. Terrell, 452 F. 2d 152,
58 (O71) 1Tr. 45 Tine 1} ' ,




91st Cong., lst Sess,, Joint Committee on Atomic Energy,
Hearings on Prclicensing Antitrust Review of Nuclear Power
Ylanis, Part 2 (1970) p. 318 [Ir. 45> line 24]

Section 202(a) of the Federal Power Act, 16 U.S.C.A. 824a(a)
[Tr. 53 line 6]

. Contracts are filed under Section 205, 16 U.S.C.A. 824(d)(a)
[Tr. 53 line 8] : A

Bureau of Land Management, Principles and Procedures, Pouer .
Transmission Lines, 43 CFR 7851.1 (a)(5)(i1) [ir, 53 Tine 15,
Tr. 56 iine 1l&f '

Federal Power Commission v, Idaho Power Co., 344 U.S. 17

(1952), 16 U.5.C. /9/(e); 16 U.S.Cehs 797(e) [Tr., 55 line 4,
Tr, 56 line 13] - : ' .

Florida Power & Light and Florida Public Service Company,
7 rPC 99L (19%41) [Lr. 55 line 5, Tr. 56 line 15}

Florida Power & Light and City of Jacksdnville, Florida,
TYPC 7I2 (1942) [Tr. 55 line 5, Tr. 26 line 1O}

Hecht v. Pro-Football, Inc., 444 F. 2d 931, 934~935 (1971)
[Tr. 55 line 20]

"reatineg Provico" see e.g. 65 Stat, 255; 66 Stat. 451; 85
Stat. 369 [Lr. 56 line 19]

Sincerxely yodrs,

THOMAS E. KAUPER
. Assistant Attorney General
Antitrust Division

By: "Wallace E. Brand -
Attorney
Department of Justice

cc: Honorable Joseph F. Tubridy
Honorable John B. Farmakides
All parties on the service list
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UNITED STATES OF AMERICA

BEFORE THE
. ATOMIC ENERGY COMMISSION

|
In the Matter of : !

DUKE POWER COMPANY ! | Docket Nos. 58—%29A, 50-270A

: 50~287A ;
(Oconee Units 1, 2 & 3, . 50=3694, 50-3704A
McGuire Units 1 & 2) . ' ' ‘ ‘ |

; |
: | l

CERTIFICATE OF SERVICE

, I hereby certify that copies of the ATTACHED LETTER, dated

September 20,.1972, in the above captioned matter have been served

on the following by deposit in the United States mail, first class

or air mail, this 20th day of September 1972: .

Carl Horn, Esquire _ ~ Troy B. Comner, Esquire
President, Duke Power Company Reid & Priest o
Charlotte, North Carolina 28200 . 1701 K Street, NW., :

Washington, D. C. 20006
William H, Grigg, Esquire.

- Viee rresident and General Counsel . Joseph Rutberg, Esquire
" puke Power Company i Benjamin H. Vogler, Esquire
422 South Church Street " Antitrust Counsel for AEC:
Charlotte, North Carolina 28201 : Regulatory Staff ,
U.S. Atomic Energy Commission

William Warfiecld Ross, Esquire ' Washington, D. C. 20545
‘Wald, Harkrader & Ross . y . _ . !
1320 Nincteenth Street, NW. .= -~ | Atomic Safety and Licensing
Washington, D. C. 20036 -y - Board Panel L

_ ; . 'U., S. Atomic Energy Commission
J, 0. Tally, Jr., Esquire Washington, D. C, 20545
Post: Office Drawer 1660 P ' : ;
Fayctteville, North Carolina 28302 ‘Mr. TFrank W. Karas

" 1 . Chief, Bublic Proceedings Branc

[

’Jp'Ac-Bouknight, Jr., Esquire -~ Office' qf the Secretary of the
Tally, Tally & Bouknight "~ . Commission 5
Post Office Drawer 1660 ’ + U, S, Atomic Enexgy Conmission

Fayetteville, North Carolina 28302 Washington, D, C. 20545




Abraham Braitman, Esquire

Special Assistant for
Antitrust Matters .

Office of Antitrust and
Indemnity

U. S. Atomic Energy Commission

Washington, D, C. 20545

/" i,—' . S . 4
! R

i /.,

WaIIace E° Brand

Attorney, Antitrust Div151on
- Department of Justice .
- Washington, D. C. 20530



50-269A, 50-270A
50-287A, 50-369A
50-370A

Benjamin H. Volger, Esq.
Assistant Antitrust Counsel
Regulatory Staff Counsel

U. S. Atomic Energy Commission
Washington, D. C. 20545

Honorable Thomas E. Kauper

Assistant Attorney General

Antitrust Division

U. S. Department of Justice
Washington, D. C. 20530

Joseph J. Saunders, Esq., Chief

Public Counsel and Legislative
Section

Antitrust Division

U. S. Department of Justice

Washington, D. C. 20530

J. A. Bouknight, Jr., Esq.
J. 0. Tally, Jr., Esq.
Tally, Tally and Bouknight
Home Federal Building

P. O. Drawer 1660

Fayetteville, North Carolina 28302

cc: Mr. Bennett
Mr. Rutberg
Mr. Braitman
AS&LBP
Reg. Files

page 2

Wallace E. Brand, Esq.

U. S. Department of Justice
P. 0. Box 7513 ‘
Washington, D. C. 20044

William T. Clabault, Esq.
David A. Leckie, Esq.
Antitrust Division

P. 0. Box 7513
Washington, D. C. 20044

Public Library of Charlotte

and Mecklenburg County
310 North Tryon Street
Charlotte, North Carolina 28202

Miss Louise Marcum, Librarian
Oconee County Library

301 South Spring Street
Walhalla, South Carolina 29691

M)/ ot

Office of the S?iﬁetary of the Commission
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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

In the Matter of

DUKE POWER COMPANY

(Oconee Nuclear Stations Units
1, 2, and 3; William B. McGuire
Nuclear Station Units 1 and 2)

Docket Nos. 50¢269A7 50-270A

50-287A, 50-369A
50-370A

N’ N’ N’ N N N N\ N

CERTTFTCATE OF SERVICE

I hereby certify that copies of(ORDER;SETTING FORTH MATTERS IN
CONTROVERSY dated September 20, , issued by the Board, with
JOINT RECITAL OF CONTESTED ISSUES OF FACT AND LAW (third draft),

in the captioned matter have been served on the following by deposit
in the United States mail, first class or air mail, this 21lst day

of September 1972:

Walter W. K. Bennett, Esq., Chairman William L. Porter, Esq.

Atomic Safety and Licensing Board Duke Power Company
P. 0. Box 185 P. 0. Box 2178
Pinehurst, North Carolina 28374 422 South Church Street

Charlotte, North Carolina 28201
John B. Farmakides, Esq.

Atomic Safety and Licensing Board Carl Horn, Jr., Esq., Vice
Panel President and General Counsel .
U. S. Atomic Energy Commission Duke Power Company
Washington, D. C. 20545 P. 0. Box 2178
Charlotte, North-iCarolina 28201
Mr. Joseph F. Tubridy
4100 Cathedral Avenue, N. W. Roy B. Snapp, Esq.
Washington, D, C. 20016  Bechhoefer, Snapp and Trippe
Suite 512
William W. Ross, Esq. 1725 K Street, N. W.
Keith S. Watson, Esq. Washington, D. C. 20006
Toni K.Golden, Esq.
Wald, Harkrader, Nicholson and Joseph Rutberg, Esq.
Ross Regulatory Staff Counsel
1320 Nineteenth Street, N, W, - U. S. Atomic Energy Commission
Washington, D. C. 20036 Washington, D. C. 20545
William H. Grigg, Esq., Vice Mr. Abraham Braitman, Chief
President and General Counsel Office of Antitrust and
Duke Power Company Indemnity
P. 0. Box ‘2178 Directorate of Licensing
422 South Church Street U. S. Atanic Energy Commission
Charlotte, North Carolina 28201 Washington, D. C. 20545

i,
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In the Matter of

UNITED STATES OF AMERICA

ATOMIC ENERGY COMMISSION

Docket Nos. 50-269A, 50-270A

)
)
DUKE POWER COMPANY ) 50-287A
- ) 50-369A, 50-370A
)
)

(Oconee Units 1, 2, and 3;
McGuire Units 1 and 2)

ORDER SETTING FORTH MATTERS IN CONTROVERSY

The Parties having agreed to the enclosed

third draft joint recital of contested issues of fact

and law,
It is hereby Ordered:

That said joint recital of contested issues
of fact and law is hereby accepted by the Board for

purposes only of determining the relevancy of discovery,

and,

It is further Ordered:

That upon completion of discovery, each of

the parties shall submit a recast statement eliminating




-2 -

such matters that discovery has rendered no longer

appropriate.

" BY ORDER OF THE ATOMIC SAFETY
AND LICENSING BOARD

;;<lilc<, ctc<c-

’ﬁohn B Farmakldes, Member

K%@A;7M

h F. Tubrldy, Membe

JZ R

SN

Walter W. K. Bennetf, Chairman

Issued at Washington, D. C.

this 20th day of September, 1972.
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 UNITED STATES OF AMERICA
BEFORE THE
. ATOMIC ENERGY COMMISSION

In the Matter of. )
; Docket Nos. 50-269A;, 50-270A
DUKE POWER COMPANY a 50-287A
. _ 50-369A, 50-370A
(Oconee Units 1, 2 & 3 :
McGuire Units 1 & 2)

JOINT RECITAL OF CONTESTED
ISSUES OF FACT AND LAW

The parties and the proposed intervenors in this pro-
ceeding jointly submit the following recital of contested
{ssues of fact and law, without prejudice to the right of
an& harty.to submit later additions or modifications
thereto and without prejudice to the.right of any party to
contend that a particular issue is.not lawfully or properly
before the Commission or Hearing Board: |

I. Is there a situation inconsistent with

the antitrust laws in a major area of the

Piedmont Carolinas? 1If so, is Applicant
culpable for such situation?

1. Have Applicant's activities violated the antitrust
laws as specified in Section 105(a) of the Atomic Energy Act
of 19547 ;n view of the statutory test of "inconsistent with
the antisrust laws," [explained in the legislative history to

include inconsistency with the "policies clearly underlying

those laws,"] are Applicant‘s activities "inconsistent with



the antitrust laws' if they impair the competitivé opportun-
jties of others, whether or not violation of the antitrust
laws is,established?

2. What are the relevant prodﬁct and geographic markets?
Does Applicant have auﬁetanfial monbpoly power in, or has it
monopolized, bulk electric power supply in the relevant
market(s)? (Applicant believes igsues 11 and 12 should follow
jmmediately.)

3. Does Applicant own or control all or substantially
all generafion'in the relevant market(s)? Has Applicant
attempted to prevent the establishment of, alternative bull
power facilities or systems, including federal hydroelectric
projects, in competition with 1t? |

4. Does Applicant own or control all or substantiélly
all [high-voltage and/or extra-high voltage] transmission in
the relevant market(s)? If so, is that control a source of
its alleged monopoly power in or monopolization of bulk power
supply? ' S

5. 1Is Applicant abusing its alleged control over trans-
missiqﬁ to retain and extend its élleged bulk power supply
monopoly? Can Applicant use such alleged monopoly to retain
and extend its alleged momopoly in the retail distribution |
markets? |

6. Has Applicant, through practices not economically
i{nevitable, prevented arrangements which woqld allow munici-

pal and cooperative systems to utiiize Applicant's transmission

facilities to obtain access to.coordinatioﬁ of generation with

2




other utiiities?‘ Hés Applicant unnecessarily refused coordina-
tion of generation between Applicant and such systems? Has
Applicant erected unnaturai barriers to exclude competition
by engaging in such coordination with others while denying
participation to smaller sygtems? Is it relevant that many
smaller systems do not have or no longer have generatioh ot
transmission faci}itiés in determining whether Applicant's
actions in regard to coordination or td any other activity are
inconsistent with the antitrust laws? See issue number 11.

7. Vas Applicant's abandomment bf the CARVA pool and

entry into new arrangements for coordinated development and

“other forms of power pooling with other large utility systems

{n its area such as Carolina Powér & Light Company, South
Carolina FElectric & Gas Company, etc., entered into with the
purpose or effect of placing small utility systems in the
Piedmont Carolinas at a competitive disadvantagé?

8. Has Appliéant engaged in other activities, such as

attenmpts to influence govermment action, which may form part

of a monopolization scheme or a combination to monopolize ~=-
or evidence an 1nten§ of Aﬁplicant to restrain competition
or show the anticbmpe#itive chéracter of Applicant's course
of conduct? Are any such activitiés constitutionally pro-
tected? If so, are they.immune from antitrust investigation?
9. Vould an arrangement providing for equal percentage

of reserves as a percentage of peak load between Applicant

‘and some or all municipals and cooperatives in its area be

cconomically or technically unsound or unfalr to Applicant or

its customers or be unlawful under the laws of the States of



' North -and South Carolina or the Federal Power Act? If

"Applicant has entered into such arrangements with others,

does Applicant discriminate against the aforementioned

aystems when it refuses to do so with them?

10. 1Is a market structure requiring purchase by a
small system (such as one of the proposed intervenors) of
bulk powei supply from its vertically integrated retail
competitor a situation Conduciﬁe to effeétive retail |
competition? Does accepténce for filing and/or approval of

a wholesale rate schedule by Federal Power Commission insure

-against all anticompetitive conduct which could arise? Has

Applicant imposed a price squeeze upon its wholesale
customers ~-- retail competitors? Does regulation of
Applicant's rates and practices by the Federal Power Commis-
sion and state regulatpry agencies limit this Commission's
ability to inquire into those matters?

11; Do Applicant's wholesale rate schedules provide

" adequate access to the benefits of 1arge-sca1e generation

and trahsmission, if- any, for the proposed intervenors and
Applicant's other munfcipal wholesale customers? If not,
are other alternatives offering comparable benefits available

to such systems?

12. To what extent do federal, state and local law, and

other government regulation prohibit municipal, éooperative or

privately owned electric systems from competing with other

utilities in any phase of either the wholesale or retail power

market(s) or contemplate such competition? Is there existing

4



>' or potential competition in the relevant bulk power supply
market (8) éhd the retailvdisttibugi&n'market(s); what 1s.the
effect of government régﬁiatiﬁh upon ¢oﬁpetition in these

' markets? | |

13. Have the‘municipal; cooperative, and small privately
owned utiiiﬁies in Applicant's general area displayed a history
over the years indicating éompetitive viability? If so, has
~ the alleged absence of access to coordiﬁation had any effect
on such competitive viability? Have these small systems been
able to compete. effectively against Applicant in terms of their
ability to attract new customers and their ability to operate
efficiently and at reasonable profit margfus? Were those ﬁhat
| failed to surﬁive, if any, able to secure bulk power supplies
to retain their market share? -- to increase it?. Has
Applicant acquired, or sought to acquire, small distribution
systems? |

14. Are any alleged anticompetitive activities of the
proposed intervenors or other wholesale. customers of Appli-
cant relevant té thé_detefmiﬁition whetheér Applicant is culpable
for a s@tuation inconsistent with the antitrust laws? Xf so,
do alleged tieing énd other activities of the proposed inter-
venors and Applicant's other municipal wﬁolesale customers
permit them to_cdmpete unfairiy with Applicant?

.15. Is it relevant that the Government provides sub-
sidies and tax and financing:ﬁdvantages to municipal and
electric cooperative systemél;n determining whether a situation
inconsistent with the antitrust laws exists? If the snswer is

in the affirmative, is it ﬁdt,eqﬁally relevént to consider

S




fv/whethef the situation inconsistent with the antitrust laws

restrains competition from small pfiVately owned electric

utilities, and whether Applicant receives or is eligible

for government subsidiea; or tax and fihancing advantages?

16. Do any existing governmental subsidies or tax and
financing advantages of the prqposed intervenors and Appli-
cant's other municipal wholesale customers, operating
separately or in a joint ventufe, place them in a position
to compete unfairly with Applicant for wholesale or retail.
power loads? Should the Commission take account of such ‘
advantages in determining whether or not a situation incon=-
sistent with the antitrust laws exists? or is Congress the |
proper forum for the trial of these issues?

17. What is the scope of the Commission’s antitrust
review? To what extent did the 1970 amendments change the
scope of review established in the Atomic Energy Act of
19547 (Applicant believes this issue should precede fgsue I.)

18, 1Is the Department of Justice requesting per se
applications of the antiéruéz'laws in this proceeding? If
go, can the criteria of Section 1 and 2 of the Sherman Act
be applied mechanically to the electric power industry?

II. 1f the answer to fssue T is affirmative, will _

Applicant's proposed activities under the license(s)

in installing large nuclear units and marketing

power from them in competition with small systems
maintain or exacerbate this situation? Or will said
activities, when combined with the existing situation,

in effect create a new gituation inconsistent with
the antitrust laws? :

‘1. What is-the relationship between Applicant's general

system activities which are allegedly inconsistent with the

6




. antitrust laws and the proposed licensing of the Oconee and

Mccuire units; to what extemt are issues relating to such

activities (e.g., sales comtracta, coordination arrangements)

‘relevant to this proceeding? /

2. Will power from the Oconee and Mbcuire units be
marketed as part of the output of Applicant s bulk power
supply system or will 4t be marketed separately from other

power generated by Applicant?
3. Will che Oconee and McGuire units be operated as an
integral part of Applicant’s bulk power sﬁpply gsystem, i.e.,

will operation of the Ocones and MbGuire units be coordinated

‘with other units of Applicant's system in order to provide

insurance against the risk of forced outage of the Oconee

and/or McGuire units and vice versa?

4, Was the economic feasibility of the Oconee and McGuire
units detgrmined by planning on their integration and operation

as part of Applicant’s bulk power supply system?
5. s the economic feasibility of the Oconee and McGuire

units dependent on their coordination with units of other

utilities or dependent on coordination of Applicant's load
growth with load growth of other utilities? is the feasibility
of installing and marketing 1&rge unit nuclear generation in
the Piedmont Carolinas dependenﬁZOﬁ obtaining such coordina-

tion arrangements?

6. Does Applicant's iﬂetaliation of ﬁh@ Oconee and

McGuire units continue the gituation in which Applicant can

market low cost power from large units and preclude its com-

petitors from doing so? De Applicant's competitors.-have any

7



assurance of obtaining any benefits from Applicant's 1ow-coa£
power from large units in competition for new loads?

7. To what-exéent are there physical or financial |
advantages from Applicant's Oconee and McGuire units? Are
any physicallor financial advaﬁtages'pf nuclear generation so
great as éo radically changehthé competitive advantage enjoyed

by Applicant?

8. To what extent in the near term and the long term will

nuclear generation comprise the base load capacity in Appli-

cant's bulk power supply system?
9. Can it be said that the opportunities to use nuclear

power, when combined with the existing :situation, in effect
create a new situation inconsistent with the antitrust lawa?

1II. If the Commission makes affirmative findings
' as to I and II‘ is it not reauired to condi-:
tion Applicant's license to remedy the anti~

competitive situation which Applicant's
. activities under the license would create or

maintain?

1. Assuming a finding thét Applﬁcant‘s activities under
the license would maintain .a situation 1nconsistent:with'the ;.
"antitrust_laws, ghould the license be granted as apbliedEfor, }w
without conditions; or should the Applicant be rquired,‘as a
condition to the grant of thg license, to make avaiiable‘to the

proposed intervenors any or all of the following:

(a) owmership of an appfopriate portion of the Oconee

and McGuire units or power therefrom on an éguivalent basis; _ 

(b) the necessary transmission services to trahsmit-_ 

this power on a nondiscriminatory basis;
< . . ’ .
(¢) the necessary transmission gervices to transmit-
coordinating power and energy on a nOndiscriminatory basis,i

based only on fair compensation to Applicant and technical



o
:feaaibility of the arrangement, 80 as to allow amall systems
to install their own large units;

(d) other forms ofAcoordinated development other
than (a) above which would give proposed intervenors and
other small systems (i) the opportunity to comstruct and
operate large'nuclear generating units =-- such-as compulsory’
.purchases of power from smaller systems in a progrxam of
staggered development; and (2). the opportunity.to construct,
or use a large scale transmission aystem ancillary to the
foregoing -~ such as by joint‘tranamisaion arrangom:nts or
wheeling; | |

(e) emergency power_and mainténance.power on bases

similar to tﬁose utilized in its arrangements with other

adjacent utilitiecs or that ordered by the Fedérai Power &

Commission in Gainesville Utilities Departmént v. Florida

'Power Corporation;

(£) other forms of coordinating arrangements, and -

(g) specified coordination terms to accomplish the

foreéoiﬁg? | | |

2. Do these forms of relief:complement remediés avail-
able under state and Federal regulatory laws, or , to the
contrary, do they conflict with those laws, f.e.: |

(a) Would an arrangement granting some of Appli-

cant's customers an ownership interest in, or other forms of

access to, the Oconee or MoGuira‘ﬁhita be unfair, diaorimina-
tory or unlawful. under :héllawa of:tha states of North or
South Carplina or the Federal Power Act?

(b) Would the sale of unit power to, or

9



participation in the Oconee or McGuire plants, by some or all
of the proposed intervenors or other municipal wholesale
customers be unfair to Applicant or its customers, or be un~
lawful under the laws of the states of North or South
Carolina or the Féde:al Power Act?

- 3., Are the ptonoaed license conditions "appfOpriate"
to carry out the purposes of the Act}as provided in Section
105 (c)(6) of the Act? | |

4., 1s it relevant in determining whether to grant or .
condition the license thot the Government provides oubsidieé
and tax and financing advantages to municipal and coopera- |
tive systems? If so, is it not equally relevant to consider
whether the situation inconsistent with the antitrust laws

restrains competition from small privately owned electric.

~utilities, and whether Applicant receives or is eligible

for governméné'é"“idtes; or tax and financing advantages? ‘

5. Do any existing governmunfal subsidies or tax and
financing advantages of the proposed inteer‘nrs and Appli-
cant's other municipalvholesgle customers, operating snparately,“ﬁ
or in a joint venture, place them in a position to compete
unfairly with Applicant for wholesale" or retail power 1oads?4f
Should the Commission take account of such advantages in
determining to grant or condition the licenses involved in

these proceedings? Or is Congress ‘the proper fo;um for the f;ﬁ_

trial of these issues? "”%ﬁ‘j
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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

In the Matter of
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DUKE POWER COMPANY Docket NE_50-269%, 270A,

(Oconee Units 1, 2 & 3, 287A, 3694, 370A
McGuire Units 1 & 2) 3

CERTIFICATE OF SERVICE

1 hereby certify that copies of Prehearing Conference Order of the
Atomic Safety and Licensing Board dated September 7, 1972 in the
captioned matter have been served on the following by deposit in the
United States mail, first class or air mail, this 8th day of September

1972:

Walter W. K. Bennett, Esq., Chairman William L. Porter, Esq.

Atomic Safety and Licensing Board Duke Power Company
P. 0. Box 185 P. O. Box 2178
Pinehurst, North Carolina 28374 422 South Church Street

Charlotte, North Carolina 28201
John B. Farmakides, Esq.

Atomic Safety and Licensing Board Carl Horn, Jr., Esq., Vice
Panel President and General Counsel

U. S. Atomic Energy Commission Duke Power Company

Washington, D. C. 20545 P. O. Box 2178

Charlotte, North Carolina 28201
Mr. Joseph F. Tubridy

4100 Cathedral Avenue, N. W. Roy B. Snapp, Esq.
Washington, D. C. 20016 Bechhoefer, Snapp & Trippe
Suite 512
William W. Ross, Esq. 1725 K Street, N. W.
Keith S. Watson, Esq. ~ Washington,-D. C. 20006
Wald, Harkrader, Nicholson .
and Ross Joseph Rutberg, Esq.
1320 Nineteenth Street, N. W. Regulatory Staff Counsel
Washington, D. C. 20036 U. S. Atomic Energy Commission

Washington, D. C. 20545
William H. Griggs, Esq., Vice

President and General Counsel Mr. Abraham Braitman, Chief
Duke Power Company Office of Antitrust and
P. 0. Box 2178 Indemnity
422 South Church Street Directorate of Licensing
Charlotte, North Carolina 28201 U. S. Atomic Energy Commission

Washington, D. C. 20545
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Benjamin H. Volger, Esq.
Assistant Antitrust Counsel
Regulatory Staff Counsel

U. S. Atomic Energy Commission.
Washiagton, D. C. 20545

Honorable Thomas E. Kauper

Assistant Attorney General

Antitrust Division

U. S. Department of Justice
Washington, D. C. 20530

Joseph J. Saunders, Esq., Chief

Public Counsel and Legislative
Section

Antitrust Didvision

U. S. Department of Justice

Washington, D. C. 20530

J. A. Bouknight, Jr., Esq.
J. 0. Tally, Jr., Esq.
Tally, Tally and Bouknight
Home Federal Building

P. 0. Drawer 1660

Fayetteville, North Carolina 28302

Attorney General, State of
South Carolina
Columbia, South Carolina 29201

|

Attorney General, State of
North Carolina
Raleigh, North Carolina 27601
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Wallace E. Brand, Esq.

U. S. Department of Justice
P. 0. Box 7513

Washington, D. C. 20044

William T. Clabault, Esq.
David A. Leckie, Esq.
Antitrust Division

P. 0. Box 7513
Washington, D. C. 20044

Public Library of Charlotte

and Mecklenburg County
310 North Tryon Street
Charlotte, North Carolina 28202

Miss Louise Marcum, Librarian
Oconee County Library

301 South Spring Street
Walhalla, South Carolina 29691

Mr. H., W. Oetinger
2420 Rosewell Avenue, Apt. 503
Charlotte, North Carolina 28209

& Wp h Fhmes

Office of the Secretary of the Commission

cc: Mr. Bennett

Mr. Rutberg
Mr. Braitman
ASLBP

Reg. Files
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PREIEARING CONFERENCH ORDER
OF THE ATOMIC SAFETY AND LICENSING ROARD

This Atomic Safety and Licensing Board (Board) held
a prehearing conference on September 6, 19872, pursuant tp
a Notice of Crder for Prehearing Cbnference, dated
July 14, 167YZ. Counsel for all the parties were present
and parvticipated in said prechearing cenference in which

the following action was taken:

A, THE PETITICNS TO INTERVENE

Timely petitions were filed by the following North
Carolina Municipalities, the Cities of.Statesvilie,
High Point, Lexington, Monroe, Shelby and Albeﬁarlé;
and the Towns of Cornelius, Drexel, Granite Falls; Landis,
Lincolnton, and Newton. All-parties agreed to the inter-
vention. The Board order ﬁermitted the joint intevvenors
td parficipate in all aspescts of this antitrust hearing
subject to the follqwing conditions: That one attorney

will speak feor all the intervenors on any single day;

» U _ N P .3 DAL
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there wi11 be one crosémexamination and one direct
examination for all intervenors; there will be onc se

of objections, one brief, and one submission of proposed
findings; and discovery by the intervenors w111 be cooxrdin-
ated with the Department of Justice and the AEC Staff so

that there is no duplicatiou.

B. THE ISSUE TC BE CONSIDLRED

The ultimate issue to be considered by this Board
under the notice of hearing of the Atomic Energy Commis—

sion dated June 28, 1972, is whether the activities of

the applicant under the permits and licenses respectively

in question would create oI maintéin a situation incon-~
sistent with the antitrust laws as specified in Subsec-
tion 105¢ of the Atomic Energy Act of 1954,

The Department of Justice, when questibned whether
or not it intended to contend that the granting of the

permits and licenses would create a situation incon-

sistent with the antitrust laws, took the position that

there was a pre-~existing situation inconsistent with

such laws which would be maintained and aggra?ated by

the activities under the licenses and permits in question;
and that also the extent of the nuclear energy activity

which the appjncant proposed to engage in was such that

L A e L s e i s s e s Dl e




this might be regarded as the creation of a new situation
) &

also inconsistent with such laws. The Department stated

that it was not attacking the market structure of the
applicant but the use of the power which it possessed

for activity of an anti-competitive nature.

The intervenors took the position that they thought

that the granting of the licenses and permits in this
case would tend to create as well as to maintain a

situation inconsistent with the antitrust laws.

C. RELEVANT MATTERS IN CONTROVERSY

The Board reitevated that it was the purpose of the

prehearing conference to establish a clear and parti-
cularized identification of those matters related to
the issue in this proceeding which are in controversy.
The parties reported that they had met in accordance
with the notice and order for prehearing conference;

that several attempts had been made to agree upon the

specific issues; and, that a draft had been agreed to by

Department of Justice, the Intervenors, and the Atomic

the

Energy Commission's Staff. 7This was then presented to the

Board and given to counsel for the applicant. Counsel for

the applicant indicated that he had received information
concerning the provosed draft but that he would require

a few days to go wer it to see whether or not he then

could agrce to iti. The Board accordingly ruled that




the applicant should either agree to the proposed draft
or state its position of disagreement within seven (7)
‘days from the date of the hearing. If no agreement is
reached, fhe Board will determihe on the basis of the
»proposals;of~¢helparties'what~the issues -are, ~of -both
~fact and law, and promulgafﬁ"an order "to that effeét.
There was extended d:iscussion on the basis of the
issues apparently raised in the answer to the notice
cf hearing and in the replies thereto which were com-
pared with information contained in a proceeding before
the Federal Power Commiséion in'order‘to assist the
parties in the final formation of the issuces or matters

in controversy.

D. DISCOVERY

The Department of Justice filed its first joint
request of Department of Justice~~AEC Regulatory Staflff,
and Intervenors, for production of documents by applicant
for pexriod since January 1, 1960, pursuant to an agree-
ment among the parties reach July 26, 1972. The applic—
ant indicated it requifed édditional time to examine the
request and attempt to clarify or limit the same by
conference. The Board directed that he undertake to do

this within the next two weeks and if therve were areas



of disagreement or matters which must be brought to

the attention of this Board by way of limitation he

would do so within twenty-one (21) days from the date

.of this order. Lt was. .deternined .that. applicant should
'ha&e ninety (90)_days from the date of this order to
complete the production of documents called for thereby;
and that a second request for additional documents would
be made and completed within thirty (30) days thereafier;
and that othexr heans of diséovery such as, interrogatovies
~or depositions addressed to the applicant, would also be
~acconnliished within IZO-days from the date of this order.
Extensiocns of time would bLe granted only on affidavit
showing good cause. |

Applicant stated that he desired to issue interrcoga-

tories and a request for document productioh to the
intervenbrs within the next weék. The Board granted the

; ’ intervenors two weeks after the receipt of such request

to attempt to clarify and }imit‘the same by conference
and one week thereafter within which to mové either to
suppress or limit such request.
Thé Board has taken the position that it will.require
a complete record bhefore it determines whether or not
Section 105¢ (5) of the amended Atomic Bnergy Act peritits j
a review of applic at's activities pricr to or unrelated
to its constructio. and operation of the plants in

Tquestion. fccovdirgly, it will not rule on that matter
| .



until the close of the proceeding. The.parties agreed
that they would attempt to resolve any disputes which
might arise in connection with the requested discovery
before requesting resolution of such disputés by the

Boara.

Copies of all discovery requests and responsces

" thereto will be furnished the Board Members,

A second prehearing conference to determine the

status of the discovery process will be held at a date

and time to be later fixed by the Board.

. STIFILATICNS

It was stipulated that the authenticity of material
filed by the applicant with any vegulatory agency would
be admitted,as would be all documents received from its
files. The applicant, however, resevves the right fo
objecf on grounds of competency and relevancy. The
applicant agrees to the authenticity of the documents
filed in a binder entitled "Exhibits to the Initial
Prehearing Statement of thevMunicipalities of High Point,
Lexington, Monroce, Shelby, Albemérle, Drexei, Granite
Falls, Landis and Lincolnton, Jorth Carolina', but
reserves the right to object to the relevancy ox com-

petency of any st :h documents.

ro




F. SCHEDULES FOR FURTHER PREHEARING
AND HEARING .

It is contemplated by the Board that a further
prehearing will be held on or about January 10, 1973,
and that the evidentiary hearing will commence on or
about February 7, 1973, at a place and time to be later

designated by order of the Board.

G. CCONDUCT OF HEARING

The following determinations were made by the Board
aﬁd agreed to by the Parties.
1. The new ABC Rules (10 CIR Part 2, amended
July 28, 1972) ave to be applied in connection
with all matters drising in the future.
2. Cross-examination will be limited to matters
which have heen raised on direct examinatioﬁ.

3. One attorney will conduct the examination or
cross~examination on behalf of each party.

4. Receipt of evidence will conform to the normal
Federal rules in‘non«jufy procecedings.

5. Requests for offiéial notice of Government
reports, State laws, Municipal laws, and other
documents must he accompanied with copies of
such documents in such quantities as are neces-
sary to C>wp1y with the service réquirements of

Sections . . 701 and 2.708 of the Rules of Practice

of the Atcaic Energy Commission.
|
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F. SCHEDULES FOR FURTHER PREHEARING
AND HBARING :

It is contemplated by the Board that a further

prehearing willrbe held on or about January 10, 1973,

and that the evidentiary hearing will commence on or

about February 7, 1973, at a place and time to be later

designated by order of the Board.

G. CONDUCYT OF HEARING

The following determinations were made by:the Board

and agreed to by the Parties.

1.

97

The new AEC Rules (106 CFR Part 2, amended

July 28, 1972) are to be appiied in connection
with all matters arising in the future.
Cross—-examination will be Jlimited to matters
which have becen raised on direct examination.
One attorney will conduct the examination or
cross~examination on behalf of each pavty.
Recelpt of evidence will conform to the normal
Federal rules in nénwjufy procecedings.

Requests for offiéial notice of Governnent
reports, State laws, Municipal laws, and other
documents must be accompanied with copies of
such documents in such quantities as are neces-—
sary to cowply with the service réquirements ol
Sections £ .701 and 2.708 of the Rules of Practice

of the Atcanic Energy Comnmission,
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. SCHEDULES FOR FURTHER PREHEARING
AND HFARING

It is contemplated by the Board that a further
prehearing will be held on or about January 10, 1873,
and that the evidentiary hearing will commence on or
about Tebruary 7, 1973, at a place and time to be later

designated by order of the Beard.

G. CCNDUCT OF HREARING

The following determinations were made by ‘the Board
aﬁd agreed to by the Parties.
1. The new ALC Rules (10 CFR Part 2, amended
July 23, 1872) are to be applied in connection
with all matters arising in ihe future.
2. Cross-examination will be limited to matters
which have been raised on direct examination.

3. One attorney will conduct the examination or
cross—~examination on behalf of each pavty.

4. Receipt of evidence will conform to the normal
Federal rules in nénmjury proccecedings.

5.‘ Requests for Offiéial notice of Government
reports, State laws, Municipal laws, and other
docunents must be accompanied Wifh copies of
such documents in such quantities as are neces-
sary to corply with the service réquirements of
Sections - .701 and 2.708 of the Rules of Practice

cf the Atcaic Vnergy Commission.
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September 5, 1972

Wiiliam Warfield Rosa, Jsquire

Wald, HlHarkraaer & Ross

1320 iinetcenth Street, N. W.

Washington, bD. C. 20036

Re: Duke Power Company; Oconee Units 1, 2 & 3

McGuire Units 1 & 2, AEC Docket Nos.
50-262A, 50-270A, 50-287A, 50G-3694, 50-3704,
Department of Justice File Nos. 60-415-27
and 60-415-33

Dcaxr Mr. Ross:

e

Teancimioted herewith is a Jiwst joinlt roauest G e
Dopartment of Justice, ALC Regulatory Sratd and atervenors
forr documcntary production by Applicant.

If you have any questions pertaining te any documant
requested, please let me know. If it is not a docieent
request originated by the Department, I will underteka to
coordinate the response. TFurther, if there are diiricul-
tics with interpretacion of the scope of the reauest, O
particular voluminous categories of materials that we may
evclude by sampling, agreements on 'typical® documents,

; or any other way to reduce the production under the requesti,
please let me know.

. ~ Sincerely yours,

: THOMAS E. KAUPER
! Assistant Attorney Genera
: Antitrvst Division

By: Wallace . Brand
Attorncy, Depavtment
of Justice
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SEERREE ATOMIC ERERGY COMALSSION

In the Matter of

Docket Nos. 50-2694, 50-270A
50=2874A
50-3694, 50-3704

DUKE FOWER COMPANY

Nt e N o N N

(Qconec Units 1, 2-& 3,
¥cGuire Units L & 2)

FIRST JOINT REQUEST OF DEPARTMENT OF JUSTICE,
AEC REGULATORY STAFF, AND INTERVENORSG IFOR
PRODUCTLON OF DOCUMENTS BY APPLICANT FOR

PERIOD SIKNCE JANUARY 1, 1960

1ur°uaﬂt tc agreement among the parties reached on 26 July 1572,

the Dejartment of Justice, the Atomic Eneryg Commission Regulatony
‘ } 3 )y o

Staff, and the Intervenors (hereinafter "joint discoverers') hereby

submit & joint request for the production of documents from the
files and records of the Applicant.
Unless otherwise indicated, the documents for which production

1s sought shall include all documents dated, prepared, sent own

- received during the period January 1, 1960 to date. Pursuant to

agrecement, requests for décumentary production outside that pexriod

will be made by separate motions to the Board. It is further

requested that production commence as promptly as possible and the

production be completed by November 6, 1972, as to those requests

to which there is mo objection made by Applicant, Furthermore,

4




it is requésted that several categories of documents necessary
for completion of engineering/economic studies be supplied in
advance of other production, as soon as ﬁossible, but in no event
later than October 6, 1972, These are indicated by asterisk in
the schedule, The jolnt discoverers request that objectilons to
producticn be made to the Board by September 21, 1972, Further,
as to those requests upheld by ruling of the Board, the joint
discoverers ask that production bé Qompleted by Applicant elther
by the dates specified above, or within 10 days from the date of
the Board's ruling for documents requested by October 6 and 30 days
from the date of the ruling for documents requested by November 6.
It is reovested that any documents within the categorics in

the attached schedule withheld by Applicant by reason of any
fassertion of privilege be identified individually by listing the
percon(s) preparing, sending or receiving the same, the subject
and date thercof and a brief statement on the baéis for assexting
privilege as to each document.

Tt is understood that all farties contemplate a round of
discovery additional to these requests., These requests should not
'be’construed as limiting in any way the scope or method of that

{further discoverv: and, specifically, further discovery may include
PR b I y,

a request to search certain categories of files,
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A, Definitions. /

1. ‘'‘Company' means Duke Power Company, its subsidiaries or
affiliates, predecessor companies and any entities providing
electric service at wholesale or retail, the properties or assets
of which have been acquired by Duke Power Company.

2, 'Documents' means all writings and records of every type
in the possession, control oxr custody of the company, its directors,
officers, emwployees or agents, including but not limited to
memoranda, correspondence, reports, survéys, tabulations, charts;
books, pamphlets, photographs, maps, bulletins, minutes, notes,
diaries, log sheets, ledgers, transcripts, microfilm, computer
printouts, vouchers, accounting statements, engineeving diagrams
("enenlina” diagrams), mechanical and electrical recordings, tele-
phonre and telegraphic communication, specches, and all other reconds,
written, electrical, mechanical or othexwise,

’ "Documents'' shall also mean copies of documents, even
thoﬁgh the originals thereof are not in the possession, custody
oxr control of the Company, and every cop? of a documznt which
contains handwritten or other notations or which otherwise does
not duplicate the original or aﬁy othier copy.

3. "Electric utility" means a private corporation, rural

lelcctric-COOperative, municipality, or any political subdivision,

agency or-instruméntality of the Federal or any State ox municipal
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government which owns or controls, or pfoposes to own or control,
facilities for the generation, transmissioﬁ or distribution of |
clectric power and energy.

4. MCoordination" and "coordinating' shall include, but are
not limited to, reserve sharing, economic diSpatch or economy
interchange, and pooling of load growth for joint or staggercd
additions of generating or transmission facilities.

"Coordination' and "coordiﬁating”'fhali go mean joint
venturcs or the sharing of participation in the ownership, operation
or ocutput of generating facilities and the sharing of cwnership,
construction oxr use of transmission facilitieé.

B. Documents No lon"ea in Company's
Posncoaion. Cuetody or Control.

1§ any document described in this schedule was, on or after

December 17, 1970 (date of cnactment of P.L. 91-560), but is no
longer, in the Compdny's possegsion, or cubject to the Company's
control, or in existence, state whether (a) it is missing or lost
(b) has been destroyed, (¢) has been transferred, voiuntarily or
involuntarily, to othefs, or (d) has been otheirwise disposed of.
‘In each instance, explain the circumstances surrounding such
disposition and identify the persqn(sj directing or authorizing
gome, and the date(s) thereof. IYdentify coch such docuwent by
" liistin o its author and addressee, type (e.g., letter, memorandum,
telegram, chart, photogrdph, etc,), date, subject matler, prgsent
location(s) and cus todlﬁn( ;), 1f the document (or copio ) are

otill in existence.




C. Documents Requested.

1, Docuinents showing the Company's corporate organization
since Jahuary 1, 1960, including:
(a) names of departments; divisions and subunits and
: dates of theixr organization and reorganization;
? - A(b) namas of all directors, corporate of ficers, depart-
ment or division managers and’the dates of their service in
f | cach office held (Indicate date of election or appointment,
if prior.to January 1, 1960, for each_individual cerving in
Lo guch capacity as of that date);
i (¢} function and responsibilities of each officer, managel

end department OF division listed in (a) and (b) shove and

the dates of any changes therein;

L Co (d) name or jdentification, pexLod of existence,

: of, and persons comprising each ccmuittee

(Charts, tabulations or lists setting forth the above informa«
: tion and verified by a company officer may be furnished in

15eu of the foregoing documents) .

function
reporting tO company

" ‘ L - . *
officexrs or the Board of Directors on & regular o ad hoc basuis

§ 2. All file indexes “and uocumﬂntﬂ describing the filing system

utilized by the Company, its deparbments, divisions and.subunits,

leLalﬂJng to active, inactive or stored files and records.

3, Any narrative hlSLOly (or hlstoxies)'of the Companye.




4, Documents including minutes of meetings of the Board of

Directors and the executive committee of the Company, documents

repared in advance of meetings (e.g., agenda, memoOs in summar
P & 9 s

oy critique of plans; costs, proposals or status of negotiations),
and letters and memoranda to Or from Company officers, relating to:
(a) interconnection plans, prOposéls or agrecements
with other electric utilities;
(b) termination of the CARVA pooling agreement on
October 20, 1970;
(c) expansion of or additions to generating capacity
or transmission system to be (L) owned and vtilized solely
by the Company o¥ (2) shared on ahy'basis with one or more
Leloctric utilities;
() competition at wholesale and retall;
(c) acquisitions by Company of_electric utility proper-
ties and proposals for such acquisition or invitations to
. purchasc electric utility properties; . ‘ d
() legislation and constitutional revisicn affecting
the ébility of electric utilities to own, finance, construct
facilities and to scll electricity; |
(g)* wholesale and retail eléctric rates and proposals
for rate chénges;

(h) clections in any municipality operzting an electric

distribution system;




L LI

ablished under pooling or coordination agrecients to which
Company is a party, those of each subcommittece or task force thereof,
and documents relating thereto prepared or circulated within the

Conpany.

. - .

(1) Piedmont Electric Cities Association (PECA); EPiC;
Tnc.; ElectriCities of North Carolina; |

(3 ﬁurchase by Company of 1and on the Green River
comprising a paxt of the proposed site of FfC Project
No., 27003

(k) consideration of the request of intervenor to
participate, thugh ownership of an entitlement share
or otherwise, in the present units;

(1) litigation, actual and considered, before courts
or agencies in opposition to construction of competing
generation or transmission facilities, including but not
limited to FPC Project Noo 2700,

5. Miautes of meetings and reports of each committee

6. Documents relating to fhc following:
(a) new electrical loads, area growth or development
and locations available for sites for commercial or jndustrial
devclopment in areas in whic h such electrical loads might be
served by electyic utilities other than Company;
- (b) electric sexvice franchiées for service by Company

at retail, and .any applications, renewals or terminations

thereof;




' o .

(c) action, or contemplated-aétion, by Company in
response to failurxe by any municipality to renew any
éiectric gervicé franchise; | -

(d) franchises held by any other supplicr of electric
service within the Company's general service arca;

(e) policies . ox. practices, wmderstandings or arrange-

ments with other electric 11 = to allccation of

wholesale or retall service areas;

(f) inquiries, invitations, negotiations, evaluations
and proposals for the acquisition of electric power facilities
of municipalities, electric cooparatives ox other electric
utilities including (L) offers to sexve at wholesale;

(2) communications to or about elected officials, councils,
and boards; and (3) sponsorship, support or opposition by
the Company of aetivities of citizen or taxpayer comulttees,
communi.ty advisory councils, or the like;

(g) acquisgition of Conpany facilities by purcha e or
condcmnation; . E - -

(h) cost analyses or estimates of other North Carolina
and South Carolina eleétricautilitieé' (preseant ox propos ed)
system copevations; compariéons'of costs, rates or services
of the Company vis-a~vis other electric utilities serving

or able to serve in contiguous areas of North Carolina and

South Carolina.at wholesale or retall;




(i) activities by the Company to obtain for itself
subsidies, exemptions, waivers, loans or construction funds
or other favorable action of any kind by any agency,
political subdivision ox instrumentality of Federal, State
or local governments, benefiting the Company including
~“but not limited‘tO“actionS‘relating’to:

(i) Oconee nuclear geﬁerating project;

é : (ii) McGuire nuclear project;

,% | iii) Catawba nuclear project;

. , (iv) trensmission line construction or relocation;

% (v) construction, improvement ox maintenaﬁce<of
water facilities such as docks, wharfs, river,
stream or estuary dredging; recreation facilities;

(vi) air or water pollution control;

! | (vii) tax rulings, state or federal;

k N (viii) TFederal ox State tax legislation or

é o regulations thereunder;

% o ' © (ix) Federal or State regulatory leglslation

pertaining to electric utilities, including

« but not limited to- amendments to the Federal

Power'Act, the Atomic Energy Act and North

Carolina and South Carolina Public Utilitiles

and Municipal Corporatiocns Laws =~ and including




but not limited to bills restricting the
availability for power development of any
waterway in or adjacent to Company's service
afea, authorizing, appropriating funds for, or
otherwise affecting Federally=-owned electric
generating or transmlission facilities in or
adjacent to Company's service area, affecting
the jurisdiction or organization of any |
governmantal agency charged with 1icensing,.
supervising, or regulating Company ‘s facilities,
crates or services, or affccting the ability of
municipal ox coopcfative systems to acquire or
own faclliities or render electric service;

(x) efforte in opposition to the authorization or
construction of ccempeting generation.or
transmission; |

(j) studies of joint:wownership or other participation -
considered, proposed or agreed upon between the Company and
other clectric utilitieé/with respect to nuclear, fossil-fuel
or hydroelectric generating facilities and transmission
facilities; ‘

(k) Cémpany's exchange of information on any facet of
its'sygtem operations in & cooperative endecavor with any

wholesale customer;

10
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(1) requests or indications of interests by third
parties in power pooling arrangements with Company, the CARVA
qul or participants Iin the VACAR arrangemcnté;

(m) present.and futufe planned interconnections with

other utilities, and their proposed capacity and status

(tentative .or assured);

(n) studies or analyses of £ull generatilon and/or trans-
mission intégration or coordination between Company and ahy
other cléctric-utility; o

: (o) the Company's line extenslon policy, including_any
modi fications or interpretations thercof;

(p) FPC Project Wo. 2700 (Gréén River) and the site
thereotf; |

(q) activities of Company to affect the cost of fuel ‘
for clectric power generation by other persons in North and
South Carolina; |

(r) the outage time in 1971 pexr customer per year in .

each of Company's districts and the number of outages per

customer per year (In lieu of such documents, a verified

swmwary of such information may be supplied).

7. Correspondence between the Company and LEdison Electric

“ Institute or any commnittee therecof; the National Association of
Electric Companies; Bozell & Jacobs; Central Surveys of Shenandoah,
Jowa; Hofer and Sons of Portland, Oregon; Cargill, Wilson & Acree,

Tne. of Charlotte, North Carclina (or R. L. Ward); any other

11




‘ . ' '

‘ consultant or independent contractor; and any electric utilities;
and documents referring to these entities and persons relating to:
(a) systemv construction, financing, ownership,
opeiation of electyic generation, transmission or distribution-
facilities by any municipal and clectric cooperative utility,
including acquisitions of any such dtility by ‘the Company,
or competition between any such>utility and the Company;

o _ (b) wholesale power supply to municipal and cooperative

-0

utilities;

t

(¢) coorxrdination, interconnection oxr pooling arrangements
with municipal and cooperative systems;
(a) wholesale ox retall teuvritorial or cus tome
alleocations, |
8., Documents showing the names and addresscs of all attorneys
retained by the Company and describing the basis for such retainers.
(In licu of the foregoing, & verified list containing the information
; wouid be acceptable.) | |
9. Documents pertaining to the following subjects located
| “4n the files of those individuals who by job ox title are now
01> have been since Januar§ 1, 1960, xesponsible for, prepare
i analysis of, or forecast the effecﬁé of those subjectst .
F _ - (a) long-term competitive aspects of the Company's
} relationship with other electric utilities sexving or able
to sexvé at ﬁholesale or retail in areas overlapping or in

< . - . :
close proximily toO the Company's service area;



(b) interconnectlon arrangements with other electric

utilitles;
(¢) coordinated system operation, generation and

transmlssion facilities expansion, and pooling arrangements

involving other electric utilitles,
10. Documents referring Or relating‘to*communicm@ions»between
the Company and Carolina Power & Light Company (CP&L) , Virginia
Electric and Power Company (VEPCO) and south Carolina Tlectric and

‘Gas Company {SCE&G) and among Company personnel in connection

with the CARVA Pool agreement;
(a) its formulation and the evaluation of any
advantages ox dicadvantages thereof;

(b) participation by third parties and limitations

s
e ‘thereol:

(¢) its -dissolution, including but not limited to
estimates of the cost impact of dissolution on the Company.

11. Documente referring o¥ relating to communications between

- the Company; cre&L, VEYCO anc SCES&G and among Company personnel
" 4n connection with the "YACARY agreenents;
(a) their formulation and the evaluation of any
'advantdges or disadvantages thereof;

(b) participation by third parties and 1imitations

therecof,



12, Documents re¢lating to the Soutﬁcastern Electric
Reliability Council (SERC), its formation and activities and
Copany's participation therein,.including, but not limited to,
any documents pertaining to the decisions setting qualificaticns
for membership and full participation;

13, .Documents comprising the Company's individual files
pertaining to each wholesale electric customer of the Company
(exélﬂding billing data) including but not limited to

(a) files identified by specific customer name;

(by files relating to any elected or appointed
5 official of any municipal wholesale custowmer;

() retail or wholesale competition relating to

-gtich cuatomers; |

| (d) interconnections or coordination with and ssle
or purchase of clectric powér or facilities to or from
j ecach customer; |
(¢) analysis or study of each customex's system
operations, rates, finances, expansion proposals and
programs; including but not limited to any waps and
diagrams of customer's transmission sfstem;
(£ commmunications with officials or members of
boafds of directors of wholesale customers which are
or were cooperatives or private corporations, and with,

managere- and persons in elective oxr appointive office,

]
.

b




who arec or were responsible for the operations of each
nunicipal wholesale customer;
'(g) communications to or from, or internal documents
concerning any taxpayers' committee or any similar group.
or newspaper, and any action taken or proposed to be taken
by such committee or group or newspaper with respect to
matters affecting a wholesale customer. ' .
4. A set of all rate schedules (currently, effective or
otherwise) filed By Company with the ¥PC. (If schedules are
identical, one such schedule and a list of the parties to which
it applics (applied) may be furnished in lieu of all the 'individual
schedules. If schedules are almost identical, one of them plus |
a list indicatiﬁg the differences in the others will sufifice.)
| 15. Docunments reflecting changes_in any rate schedule, tarifif,
;Acontract, agreement, or terms and conditions of service, or the
cffect on Coupany revenues (in dollar or percentage terms) of any
-such change. - c e e . ’ . s
16, Documents (including records of expenditures) regarding
any advertiscments, public-relations campaigns, or other , means
employed.by Company to ellecit supportlfor ifs views in or in
“connection with any municipal or state election in North Carolina
-or South Carolina, |
17, Documents comprising the Company 's individual files

pertaining to ElectriCities of North Carolina (or its predecessor,



North Carolina Municipally Owned Electric Systems Association);
EPIC, Ince; and Piedmont Electric Cities Association, jincluding
but not limitcd»to copies of releases by Company's public relations
office reparding those entities, and letters conccrning them
addressed to any municipality or clectric cooperative.

18.% .One small scale and one large scale copy of the most
recent geographic one-~line diagram or map of the Cqmpany‘s electric
generation and bulk transmission system and ‘points of interconnection
with other electric utilities indicating transmission or sub-
transmission facilities of 23 kv, and abbve, delivery points ard
supply voltages for municipalities and cooperatives; further, large
‘gcale maps of SERC, the CARVA pool, and the area covered by the

VACAR, agreements.,

b

[ar

19 % The nost rec

o

nt electrical one-line diagrams showing
the generétion_and transmission systems corresponding to the
diagrams requested in paragraph 18.

205 A copy of the maps or diagrams for each planning period
or year through 1985 corrCSponding to those requested in
paragraphs 18 and 19,
| 21 Yearly peak power flow diagrams through 1985 for
Company's system, and for such larger bulk power supply system

- areas as may be studied by any power planning or operating groups
in which Company participates by furniéhing personel, data ox

otherwise.

16




22. The operating manuals or equivalent documents for the
CARVA pool and for the present VACAR arrangements.

23, ﬁaéh press release or article containing date supplied
by the Conpany, or any internal document describing the Company's
bulk power supply control center, or the major features thereof,
such as equipment for load-frequency control, economic dispatch,
sccurity monitoring,'Systcms~di3gram:boaﬁd, remote SUpervisory
equipment, information brought in to‘ﬁhe control center from
remote points, and the like.

24 % Documents relating to pooling agrecments OY interchange
arrangements in which the Company is a participant, directly or
indirectly, which show: \

(z) the method({s) used to interpret and deterﬁine
any installed, spinning or obcrating reserve requirement(s)
uqdcr the terms of such agreements;

(b) the method(e) and bases whercby payments are made,

receipts disbursed and the mannex in which funds flow among

’

the participants in determining any settlement of balances -
for such reserve obligations.
25.% Reports and analyses (excluding load Flow diagrams not
a part of any such report -or analysis except as requested in (d)
below) pertaining to: |
(a) joint transmission studies with VEPCO, CP&L and
SCE&G, or any of them;
(b). joint transmission studies with Ccorgia,Power Co.

or the Sobathern System;

17




« . .

(c) joint transmission studies with Appalachian Power
Co. or the American Electriec Power. Co.;

(d) Company tranSmissién; in addition, all transmis-
sion load flow studies (plotted on a/system one-line
diagram of 100 kv and above) for Company's complete
system relating to planned bulk power additions for the
period 1970-1985;

- (e) comparative -o1 a&temnatime‘px@grams of generation

and transmission expansion for company, CARVA pool, or any

other coordinating group, and letters or mémoranda pertaining

thereto. |

26.% Documenis containing or pertaining to capital and
operation and majutenasnce cost estiﬁating factors utilized by
Comnany for:

(2) transmission facilities (by varying voltages and
vange of capacities for each voltage) per mile or ﬁer
hundred miles;

(b) encillary substation facilities (by major cost
components) and right of way; _

(¢) gcneratién (by types) and ancillary faciliﬁics
(provide breakdouwn by major components for both generation
and ancillary facilities where a§ailable);

(d)Aescalation factors relating to (a), (b) and (c) of
this paragraph, and for fossil fuel, nuclear fuel and other
expenses, including but not limited to labor and administrotive
and general, ‘

27. Docunents indicating:




(2) the most reccent nuclear unit cost ostlmateu, in
accordance with the TFPC Uniform System of Accounts, showing
separately the rate of return used;

(b) the total demand and enexrgy cost of the nuclear
unlts as of December 31, 1978, showing as a distinct factor
the escalation percentages adopted for cost projection
PUTPOSES, _ . .
28. Documents concerning any legal definition of or restriction
~on the COmpan§;s éuthority to: |

(a) construct system f&ClllL1@° within a munchpa11EV‘

(b) render wholesale scrvice to a municipality which is
alrcady purchasing power from another power supplier;

{¢) constiuct bulk pover supply transwission Lines in
areas where other electric systems have installed bulk power
supply transmission lines;

(d) render service within a municipality which has its
own clcctric systemy - .. ' ‘ .

(e) share the ownershiﬁ of electric facilities with
anv other utility or entity;

(£) interconnect with any other uLLllty or centity;

(g) coordinate or integrate in any other way with any

other utility or entity;

'J

() wheel power from other electric systems to the

Company's wholesale customexrs,

19




; }290 Documents concernlng the authérity or lack thereof of

i - the North Céroxina_Utilities Commission or South Carolina Public‘
Service Commission to regdlate the constfuction.of generating
facilities, transmission lines or distribution lines by any other
supplier of electric service within Company's service ared.

30, Documents in wvliich theCompany has -asserted that any of
its activities are, or are not, subject to the Federal Power Act
% - or North Carclina or South Carolina Public Utiiities Law,

é ' 3. Dupiicate tax returns filed by Compenyo.

32. Copy of the Company 's Accountiﬁg Manual,

33. lMonthly accounting summaries, reconciliatidns,\or
billing statcments in vse for interconnection scttlements between
Campany and CP&L, SCE&G and VEPCO, betwoen Company and Georgia

_~YPowar Co., and between Company and Appalachian Towewr Co., which

indicate the manner in which power, energy, Or tiransmission service

3s exchangad or otherwise accounted for, and how compensation is
,détérmined as between the parties. Copies for 1970 and 1971 are
raques ted, along with comparable summaries, reconciliations or
Dbilling statements used under the CARVA pool in 1969 and 1970,
Furnish all statistical summaries and.documents necessary to

apprise joint.discoverers of thé accounting methods by which
entries on log sheets containing power and energy data are ultimately
converted into monetary séttlements. Yurnish also each of ail other

bulk powex supply enexgy, Or power, or transmission service accounting

20
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fotms for the peak day of the peak month of 1972, including
weekly or monthly summaries including amoﬁnts for such day =~
and all such forms for the peak day of the pealk moﬁth of 1970
under the CARVA pool, |
34, Any contract for the sale or exchange of'elcctric
power - -between Company .and .any .other electric utility, and a copy
of any power pooling arrangement under consideration but not yet
entered into. o
35, Documents regarding:
(a) cost studies of ﬁuclear vs. fossilefueled
generation;
(b) planning studies made in the period 1960 to
date, alomne or jointly with other utilitics;
(¢) transmission load {low studies made in the
period 1960 to date which have been used in planning;
{(d) discussions with other utilities regarding the
. ~allocation of wesponsibility for, the location of, and
the timing of transm’ssion'construction@ . |
36, Docunents, including internal nmemoranda, regarding the
ébility of municipal and cooperative systems to purchase bulk
powér at Company's wholesale rates and resell to retail customers
at rates equal or comparable to Company's retail rates,
37, Rate design studies, documents relating to the decision
to file, all correspondence, memoranda, etc., regarding the filing

with respect to the wholesale fuel adjustment clause (FPC Docket

Ho. E-77720).
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38. As to all nuclear facilities, experimental or opera-
tional, documents relating to information, advice, particilpation

and assistance rendered by any agency of the United States Govern-

‘ment (including the AEC) to Company, or to any other entity

through vhich any of such was provided to Company or for the
benefit of Company. Please respond as to the time periods prior
and subsequent to 1960. (Referral to documents in the public
files of the AEC will be acceptable.)

39. TDocuments describing the economic ceondition of the area
served by Company, projections of future eéénomic conditions, or
the prospect for attracting commefcial and indusirial customefs,'
or other potential stimuli of econonic grbwth, to the arvea.

4L0. Documents including but not limited to advertising
material prepared for the purpose of encouraging conmercial ana
sadustrial customers to locate in the Company's cervice area or
for the purpose of encouraging increased use of clectricity in
that service area, and documents concerning Company's approach
to, discugesion or other contact vith any commercial or industrial
customer (actual or potential) for either of these two pﬁrposes.

41.% Documents showing the following with respect to each

‘existing generating unit on Company's system and cstimates thereof

with respect to cach unit underléonsffuction:
(a) incremental costs at various levels of unit output
including incremental fuel cost and varilable 6peratiqﬁféﬁdi
maintenance cost) H

(b) no-load running cost of each unit including fixed

fuel cost;




- +
) ’ . ‘

(¢) start-up costs in dollars following a (1) four-
‘hour shutdown, (2) 12-hour shutdown, (3) 24~hour shutdown;

(d) average &nnual fixed costs for each unit including:

(1) fixed operation and maintecnance;

(2) fixed charges, including a breakdown of
fired charge rate by all components;

(3) other fixed costs, including administrative
and general expense allocable to each unit; ’
(e).eriginal investment cost and date of commercial

cperation;
| (£) incremental heat rate and total heat rate through-
out normal net loading range;

() averapge amnual fuel cost in cents/maliu for each
year 1970-1985;

R (h) minimum and meximum net output in g

(i) normal annual amount of time for scheduled ma in-
tenance and ;efueling;

(j) for future nuéleé% units, documents describing
how amortization of the initial fuel core is heandled in
the above costs and providing a breakdown of total capital
cost and unit cost amounts for each unit;

42 .% Documents showing all actual and proposed power purchases

-

and sales for the periocd 1970-1985, indicating mw and mwh quanti-

ties and fixed and variable charges for each such transzction,

43.% ALl cost of service studies relating to wheellng or




.
- .
. B
4

transmiseion service on Company's system feor the period 1962-1972

and for the future in the period 1972-1985.

“r .
B 4

David A. Leckie

Wallace A, Brand
William T. Clabault
Attorneys, Antityust Division
Departieent of Justice
Washington, D. C. 20530

For the Joint Discovererse

Septembexr 5, 1972




UNITED STATES OF AMERICA

BEFORE THE %
ATOMIC ENERGY COMMISSION Aﬁmﬂﬁ

Docket Nos¢ 50-269A, 50-270A
50-287A

50-369A, 50-370A

In the Matter of
DUKE POWER COMPANY

(Oconee Units 1, 2 & 3,
McGuire Units 1 & 2)

R L S L S L L

NOTICE OF APPEARANCE

Notice is hereby given that the undersigned attorney herewith enters an
appearance in the captioned matter. In accordance with 82.713, 10 CFR

Part 2, the following information is provided:

Name: Joseph 0. Tally, Jr.
Address: Tally, Tally & Bouknight
Box 1660

Fayetteville, North Carolina 28302

429 N Street, S.W.
S 3N
Washington, D.C. 20024

Telephone Number: Fayetteville Office:
_ Area Code 919, 483-4175

Washington, D.C. Office
Area Code 202, 554-3835

Admission: Supreme Court of North Caroiina and
: United States District Court
for the District of Columbia

Name of Party: The Municipalities of High Point,
' - -+ - Lexington, Monroe, Shelby, Albemarle,
Drexel, Granite Falls, Lincolnton
and Landis, North Carolina

orney, Municipal Intervenors

HES

Fayetteville, North Carclina 28302
August 28, 1972
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UNITED STATES OF. AMERICA
BEFORE THE
ATOMIC ENERGY COMMISSION

|

|

In the Matter of ) |

. ) |

DUKE POWER COMPANY : ; Docket Nos. 50-269A, 50-270A |

50-287A \

(Oconee Units 1, 2 & 3, ) 50-369A, 50-370A |
McGuire Units 1 & 2) )

NOTICE OF APPEARANCE

Notice is hereby given that the undersigned attorney herewith enters an
appearance in the captioned matter. In accordance with §2.713, 10 CFR

* Part 2, the following information is provided:

Name: J. A. Bouknight, Jr.
Address: Tally, Tally & Bouknight
Box 1660

Fayetteville, North Carolina 28302

429 N Street, S.W.
S 311
Washington, D.C. 20024

Telephone Number: Fayetteville Office:
: Area Code 919, 483-4175

~ Washington, D.C. Office
‘ Area Code 202, 554-3835

Admission: Supreme Court of North Carolina

Name of Party: The Municipalities of High Point,
' Lexington, Monroe, Shelby, Albemarle,
Drexel, Granite Falls, Lincolnton
and Landis, North Carolina

Ne DAL

A Boukn1ght Jr 7 !/ifﬂ
torney, Mun1c1pa}§}ptervenors

Fayetteville, North Carolina 28302
August 28, 1972
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UNITED STATES OF -AMERICA

BEFORE THE
ATOMIC ENERGY COMMISSION
In the Matter of
DUKE POWER COMPANY Docket Nos. 50-269A, 50-270A
50-287A
50-369A, 50-370A

(Oconee Units 1, 2 & 3,
McGuire Units 1 & 2)

N et et oo e Se?

NOTICE OF APPEARANCE

Notice is hereby given that the undersigned attorney herewith enters an
'appearance in the captioned matter. In accordance with 82.713, 10 CFR

Part 2, the following information is provided:

Name David F. Stover
Address: Tally, Tally & Bouknight
: Box 1660

Fayetteville, North Carolina 28302

429 N Street, S.W.
S 311
" Washington, D.C. 20024

Telephone Number: Fayetteville Office:
Area Code 919, 483-4175

- , Washington, D.C. Office
Area Code 202, 554-3835

Admission: United States District Court
for the District of Columbia

Name of Party: The Municipalities of High Point,

' Lexington, Monroe, Shelby, Albemarle,
Drexel, Granite Falls, Lincolnton

and Landis, North Carolina

David F. Stover '
Attorney, Municipal Intervenors

Fayetteville, North Carolina 28302
August 28, 1972
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UNITED STATES OF -AMERICA

BEFORE THE

ATOMIC ENERGY. COMMISSION

In the Matter of )
DUKE POWER COMPANY

(Oconee Units 1, 2 & 3,
McGuire Units 1 & 2)

e e S

Docket Nos. 50-269A, 50-270A
50-287A
50-369A, 50-370A

CERTIFICATE OF SERVICE

I hereby certify that copies of NOTICES OF APPEARANCE for

Joseph 0. Tally, Jr., J. A. Bouknight, Jr., and David F. Stover, dated
August 28, 1972, in the above captioned matter have been served on the
following by deposit in the United States mail, first class or air

mail, this 28th day of August 1972:

Walter W. K. Bennett, Esq.
P. 0. Box 185
Pinehurst, North Carolina 28374

Joseph F. Tubridy, Esq.
4100 Cathedral Avenue, N. W.
Washington, D. C. 20016

John B. Farmakides, Esq.

Atomic Safety and Licensing
Board Panel

U.S. Atomic Energy Commission

Washington, D. C. 20545

Carl Horn, Esq.

President, Duke Power Company

P. 0. Box 2178

Charlotte, North Carolina 28200

William H. Grigg, Esq.
Vice-President and General Counsel
Duke Power Company

P. 0. Box 2178

Charlotte, North Carolina 28200

William Warfield Ross, Esq.
Wald, Harkrader & Ross

. 1320 Nineteenth Street, N. W.
Washingten, D, C. 20036

Keith S. Watson, Esq.

Wald, Harkrader & Ross

1320 Nineteenth Street, N.W.
Washington, D. C. 20036

Toni K. Golden, Esq.

Wald, Harkrader & Ross

1320 Nineteenth Street, N.W.
Washington, D. C. 20036

Troy B. Conner, Esq.
Reid & Priest

1701 K Street, N. W.
Washington, D. C. 20036

Atomic Safety and Licensing
Board Panel

U.S. Atomic Energy Commission

Washington, D. C. 20530

Mr. Frank W. Karas

Chief, Public Proceedings Branch

Office of the Secretary of the
Commission

U.S. Atomic Energy Commission

Washington, D. C. 20545

Wallace E. Brand, Esq.
Antitrust Division
Department of Justice
Washington, D. C. 20530




Benjamin H. Vogler, Esq.
Joseph Rutberg, Esq.

U.S. Atomic Energy Commission
Washington, D. C. 20545

Joseph J. Saunders, Esq.
Antitrust Division
Department of Justice
Washington, D. C. 20530

Wallace E. Brand, Esq.
P. 0. Box 7513
Washington, D. C. 20044

WiTlliam T. Clabault, Esq.
P. 0. Box 7513
Washington, D. C. 20044

David A. Leckie
P. 0. Box 7513
Washington, 0. C. 20044

fseph Q¢ Tally, Jr.
ally, Tally & Bouknight
ttorneys and Counselors at Law

AL A

/',7

v

- Fayetteville, North Carolina 28302



QNITED STATES OF AMERICA Qm Numser  BC-2€74, 2704, 187A,
BROD. & VIL, tAC.  3CTA 3704
ATOMIC ENERGY COMMISSION et

)
)
DUKE POWER COMPANY ) Docket Nos. 50-269A, 50-270A
) 50-287A
(Oconee Units 1, 2 & 3 ) 50-369A, 50-370A
McGuire Units 1 & 2) ) '
ORDER

On Answer and Notice of Motion served July 24, 1972, by
the Applicant, presumably under Section 2.730; and, having con-
sidered the responses thereto; and, it appearing to the Board
that should this Board determine that there arevnovel, complex
and fundamental issues for which there is no precedent, this
Board is empowered to certify such questions to the Atomic Safety
| and Licensing Appeals Board and that Board in turn is authorized
to certify such matters as it feels beyond its authority to the
Commission; and, it further appearing that this Licensing Board
is not empowered to "reconsider" the decision of the Commission;
and, that at present the issues have not yet been formulated:
IT 1S ORDERED that Applicant's motion‘to reconsider the
delegation of review authority be and the same hexreby isldenied.
BY ORDER OF THE ATOMIC SAFETY & LICENSING BOARD
[T R PBeesa L
Walter W, K. Bennett, Chairman

For the Atomic Safety & Licensing
Board

Issued at Washington, D.C.

this 24th day of August, 1972




UNITED STATES OF AMERICA

ATOMIC ENERGY COMMISSION

In the Matter of

DUKE POWER COMPANY
(Oconee Units 1, 2 and 3)
McGuire Units 1 and 2)

Nt N Nl N N N N

7-24. 72

Docket Nos. 50-269A 70A

—287A, 369A
370A

CERTIFICATE QOF SERVICE

I hereby certify that copies of ORDER dated August 24, 1972, in the
captioned matter have been served on the following by deposit in the
United States mail, first class or air mail, this 25th day of August

1972:

Walter W. K. Bennett, Esq., Chairman

Atomic Safety and Licensing Board
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NOTICE OF APPEARANCE

Notice is hereby given that the

undersigned attorney herewith

enters an appearance in the capticned matter. In accordance

with §2.713, 10 CFR Part 2, the following information is

provided:

Name

Telephone Number:

Admigsion:

Name of Party:

fashington, D. C, 20530
August 106, 1972
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,

Antitrust Division
Department oI Justice
Washington, D. C. 20330

Area Code 202, 739-2515

United States District Court_
for the Diétricr of Columnla

United States Department
of Justice
Washington, D. C, 20530
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Joseph Je Saunders

,//Atforney, Antitrust Division
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Washington, D. C. 20530
August 10, 1972

‘Wallace E, Brand

Post Office Box 7513

- Washington, D. C., 20044

Area Code 202, 739-3254
Supreme Court of California

United States Department
of Justice
Washington, D, C. 20530
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Attorney, Antitrust Division

- Washington, D. C. 20530
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e Telephone Number:

Admission:

Name of Farty:

Washington, D. C. 20530
August 10, 1972
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‘David A, Leckie

Post Office Box 7513
Washington, D. C. 20044

Area Code 202, 739-2673
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Mr. Clabault: Supreme Judicial
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District Court for the
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~of Justice
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Attorneys, Antitrust Division
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Joseph J. Saunders, Wallace E. Brand, William T. Clabault

and David A, Leckie, dated August 10, 1972, in the above
captioned matter have been served on the following by deposit
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day of August 1972:

Walter W. K., Bemmett, Esquire
~Post Qffice Box 185
Pinehurst, North Carolina 28374

~"Joseph ¥, Tubridy, Esquire
. 4100 Cathedral Avenue, NW,
Washington, D. C. 20016
John B. Farmekides, Esquire
Atomic Safety and Licensing
Board Panel :
U. S. Atomic Energy Commission
Washington, D. C. 20545

-Carl Horn, Esquire
President, Duke Power Company v
Charlotte, North Carolina 28200

William H. Grigg, Esquire

Vice President and General Counsel
Duke Power Company

422 South Church Street

~ Charlotte, North Carolina 28201

William Warfield Ross, Esquire
Wald, Harkrader & Ross

1320 Nineteenth Street, NW.,
Washington, D. C, . 20036

Jo O Tally, Jr., Esguire

Post . Gffice Drawer 1660

Fayetteville, North Carolina
28302

Jo A, Bouknight, Jr., Esquisre

Tally, Tally & Bouknight

Post Oifice Drawer 16690

Fayetteville, North Carolina
28302

Troy B. Conner, Esquirz
Reid & Priest
1701 X Street, NW,
Washington, D. C. 20006
Joseph Rutberg, Esquirs
Benjamin H. Vogler, Esquire
Antitrust Counsel for AEC
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U. S. Atomic Energy Commission
Washington, D. C. 20545

Atomic Safety and Licénsing
Board Panel

U.” 8. Atomic Energy Commission
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Office of Antitrust and
Indemmity

U. S. Atomic Energy Commission

Washington, D. C, 20545

A P e 7 s

/ ¢ o
"/.,,‘/ LT ( - ‘"'—4’/ - ,1’;.-/_- P

David A. Leckie
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Walter W. K. Bennett, Esq. John B. Farmakides, Esq.
P. 0. Box 185 Atomic Safety and Licensing
Pinehurst, North Carolina 28374 Board Panel

U. S. Atomic Energy Commission

Joseph F. Tubridy, Esq. - Washington, D. C. 20545
4100 Cathedral Ave., N. W. ,
Washington, D. C. 20016

In the Matter of Duke Power Company
Oconee Units 1, 2 & 3, and McGuire Units 1 & 2
Docket Nos. 50-269A, 50-270A, 50-287A, 50-369A, 50-370A

Gentlemen:

On July 26, 1972 Counsel for the applicant, Department of Justice, Atomic
Energy Commission and the proposed intervenors met in conference at the -
office of Wallace E. Brand, Department of Justice, and discussed the issues
and related matters set forth in the Notice and Order for Prehearing Con-
ference, issued on July 14, 1972.

Parties discussed all of the matters raised by the Notice and Order and
reached the following conclusions:

1. With respect to paragraph A.(1) and (2) of the Order, the parties and
the petitioner to intervene believe that the answer and replies to the
notice will set forth the legal theory concerning the question as to
whether the issuance of the permit applied for would create or maintain a
situation inconsistent with the antitrust laws. But the parties and the
petitioner to intervene are not able to present detailed facts on which
such legal theory is based until discovery is completed.

2. With respect to paragraph B. of the Order, the parties and the petitioner
to intervene have reached the following agreements:

a. Settlement:
Counsel for the applicant and counsel for the proposed intervenors
agreed to meet with the applicant and discuss the prospects of settlement
and to keep the Department of Justice and the AEC staffs advised.
A n
b. Stipulation: Aﬁﬁi?&\agggT

The parties agreed to stipulate wherever possible. Counsel for the
applicant indicated that it would stipulate to all of applicant's forms on
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file with the Federal Power Commission, the North Carolina and South
Carolina Regulatory Commissions. Applicant's counsel will stipulate to
the authenticity of documents in its files and will consider other requests
to stipulate on the merits and relevancy of the specific request.

3. Intervention. There would be no objection to the petition to 1ntervene
for antitrust purposes.

4. 1Issues:

The parties agreed to attempt to present the Board a joint statement
of the issues of facts and law. Each party agreed that this should be
accomplished as soon as possible. The applicant's counsel agreed to initiate
this procedure and to present its draft of the issues of facts and law to
the other parties and the proposed intervenors in seven days. The proposed
intervenors will prepare and integrate its draft of the issues of facts and
law within seven days of the receipt of the applicant's draft and furnish
it to the parties, and the Department of Justice and the AEC staffs will
furnish the Board with a joint statement representing the positions of all
the parties. Al1 parties reserve the right to a final review of the joint
statement before its submission to the Board.

5. Discovery:

A1l parties agreed that extensive document discovery, interrogatories
and depositions would be required. Due to the extensive nature of the
discovery it is expected that discovery will consist of two rounds. Discovery
requests are to be in writing and conducted on an informal basis with specific-
discovery problems referred to the Board. The applicant's counsel requested
that the intervenors, the Department of Justice and the Atomic Energy
Commission present one joint request for document discovery similar to the
procedure being followed in the Consumers Power Company case. This procedure
was agreed to by all of the parties. Therefore, the parties agreed to make
every effort to be as inclusive as possible in the1r first document request
so that if a second round of document discovery becomes mandatory, it will
be as brief as possible. The proposed intervenors indicated that they need
extensive discovery along the lines they had requested in FPC Docket E75-57
plus additional information. The proposed intervenors also requested open
access to the applicant's files to conduct the document search. This approach
was rejected by applicant's counsel. However, applicant's counsel indicated .
that requested documents would be made available when the request was confined
to specified categories and the materiality and relevancy of the requested
documents have been established. The proposed intervenors agreed to initiate
the discovery procedure in this matter by serving the parties with a copy of
that portion of the record in FPC Docket E75-57 that contains the intervenor's
discovery request and a 1ist of any additional documents needed within two
weeks. Mr. Brand stated that upon receipt of the discovery request from the
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proposed intervenors, he would be willing to coordinate with the Atomic
Energy Commission and prepare a joint discovery request for presentation
to the applicant. All the parties hoped that the joint discovery request
could be presented to the applicant before the prehearing conference on
September 6, 1972.

6. Miscel]aneous:

The Department of Justice requested that a courtesy copy of all docu-
ments filed in this matter be sent to P. 0. Box 7513, Washington, D. C.
20044, because of problems with mail delivery. The applicant requested
that Mr. William H. Grigg, Vice President and General Counsel, Duke Power
Company, P. 0. Box 2178, Charlotte, North Carolina 28201, be served with
a copy of all documents circulated in this matter.

The attorneys present at the meeting were: William Warfield Ross,
Keith S. Watson, Toni K. Golden, Counsel for the applicant; J. 0. Tally,
J. A. Bouknight and David F. Stover, Counsel for the proposed intervenors;
Wallace E. Brand, Attorney, Department of Justice; Joseph Rutberg and
Benjamin H. Vogler, Attorneys, Atomic Energy Commission.

Sincerely,

Joseph Rutberg
Antitrust Counsel for
AEC Regulatory Staff

cc: William Warfield Ross (2)
Wallace E. Brand (2)
J. A. Bouknight, Jr. &
J. 0. Tally, Jr. (2)

bcc: B. Vogler, 0GC (2)
0GC Reading File
0GC Gmtn File

G Central File
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UNITED STATES OF AMERICA

BEFORE THE | ATI- ST

ATOMIC ENERGY COMMISSICHN

. ff-g, 7 27
Docket Nos. 50- 27%,

In the Matter of

Duke Power Company 50~£87A
(Oconee Nuclear Station Units 1, ‘ And 50-370A 50-3w
2 and 3 and McGuire Nuclear ) TR

Station Units 1 and 2)

REPLY OF THE DEPARTMENT OF JUSTICE
TO APPLICANT'S ANSWER AND MOTION
OF JULY 24, 1972

Pursuant to the provigions of 10 CFR Section 2.?06; of
the Commissicn's Rules of Practice, the United States Department
~"of Justice files this Repl} to Applicant's July 24, 1972, Answer
to Notice of Antitrust Hearing and Motion to Reconsider Delegation
in the aboveaéaptiOﬁed proceeding.

I. THE DEPARTMENT TAKES ISSUE WITH APPLICART'S
BASIC POSITIONM

The Department of Justice takes issue with Applicant Duke
Power Company's fundamental position in this proceeding ''that
the activities under the permits in question would not create or
maintain a situation inconsistent with the antitrust laws.” It
is the belief of the Department that Applicant's activities under
the licenses sought would maintain, and likely enhance cor

aggravate, a situation inconsistent with the antitrust laws. and

L - A yysy



that the evidence to be presented in the forthcoming hearing
will require such a finding by the Commission.

The Department will theréfore proposévlicense conditions
“appropriate" to carry out the purposes of Section 105 of the
Act, in accordance with the policies seﬁ forth in Sections 1(b).
3(d), 105(c)(6), and 183 of the Act, as amended. 42 U.S.C.
§§2011(b). 2013(d), 2135(c)(6), and 2233. 1/ The legislative
history of the 1970 Amendment clearly indicates that issuing the

1/ Section 1: Atomic energy is capable of application for
peaceful as well as military purposes. 1t is therefore
declared to be the policy of the United States that -- (b)
the development, use, and control of atomic enexgy shall be
directed so as to promote worid peace, 1lmprove the general
welfare, increase the standard of living, and strengthen
free competition in private enterprise.

Section 3: It is the purpose of this chapter to effectuate
the policies get ifortn eabove by providing tor «- (d) a
program to encourage widespread participation in the develop-
ment and ufiligation of atomic energy for peaceful purposes
to the maximum extent consistent with the common deiense and
security and with the health and safety of the public.

Section 105(c)(6): In the event the Commission's finding under
paragraph (5) is in the affirmative, the Commission shall also
consider, in determining whether the license should be issued
or continued, such other factors, including the need for power
in the affected area, as the Commission in its judgment deems
necessary to protect the public interest. On the basis of

its findings, the Commission shall have the authority to issue
or continue a license as applied for, to rescind a license or
amend it, and to Ilssue a license with such conditions as it
deems appropriate.

Section 183: Each license shall be in such form and contain
such terms and conditions as the Commission may, by rule or
reguiation, prescribe to effectuate the provisions of this
chapter . . . . {emphasis supplied in all instances)

2



Section 105(c)(é) consideration following an affirmative Section

_ /
105(c)(5) finding. 2/ - ’

II. APPLICANT MISCONCEIVES THE SCOPE OF PRELICENSING
ANTITRUST REVIEW

- The Applicant contends in its Answer, pages 2 and 3, that the

- issues -set ‘forth -in-the-Department's advice letter of August 2,

1971, "are irrelevant to the inquiry which the statute contemplates
and should not be considered in this proceeding.' Applicant would
limit the Commission's scrutiny to "the possible effects of the

‘activities under the license,' and only those activities,'" and

this would, in its view, preclude any concern 'with the operation

of Applicant's system in & broader context, including other

generation or transmission facilities, sales contracts, coordination

_-arrangements and the like."

In teking this position, Applicant has miscongtrued the
statutory test =- the Commission must determine "whether,the

activities under the license would create or maintain a situation

2/ "The committee believes that, except in an extraordinary

|
license appropriately conditioned would be the usual outcome of
|
|
|
|
\
\

situation, Commission-imposed conditions should be able to
eliminate the concerns entailed in any affirmative finding
under paragraph (5) while, at the same time, accommodating

the other public interest concerns found pursuant to paragraph
(6). Normally, the committee expects the Commission's actions -
under paragraphs (5) and (6) will harmonize both antitrust

and such other public interest considerations as may be -
‘involved."!" H.R. Report No. 91-1470 and S. Report No. 91-1247,
Report by the Joint Committee on Atomic Energy, Amending the
Atomic Energy Act .of 1954, etc. (1970), at 31.

- 3



inconsistent with the antitrust laws." [Emphasis supplied]

Section 105(c)(5) of the Act; 42 U.S.C. §2135(c)(5). Applicant's

position flies in the face of the clear statutory language, the

recorded legisliative purpcse, and the factual impossibility and

legal incorrectness of separating the activities under the -
1{icense from the systemuﬁide operations, power pooling activities,

and other marketing practices of which power from the licensed

units would bte a part.

This question was previously. discussed in detail in the
Department's Reply of June 9; 1872, to the Answer of Consumers
Power Company in a similar proceeding; pages 1«30 and Appendices
. A and B of that Reply are incorporated herein by reference., For

the convenience of the Board, copies are furnished as Annex A
¥pereto. In addition, a Supplement to Anmex A contains the
Department 's comments upén Applicant's.detailed discussion of
ita position (Appendix A of Applicant®s Answer). The Departmant
conciudes that the Atomic Safety and Licensing Board and the

Commission must reject as erroneocus the atomistic approach to the

scope of prelicensing antitrust review urged by Applicant,




III. APPLICANT'S CLAIM THAT GOVERNMENT REGULATION OF
THE ELECTRIC POWER INDUSTRY SUPERSEDES THE
ANT ITRUST LAWS IS BOTH INCORRECT AND IRRELEVANT

Applicant suggests that pervasive government regulation
severely limits application of the antitrust laws te the electric
power industry. It maintains that neighboring utilities already
have access to the benefits of large scale generation and trans;
migsion through. wholesale purchase-.and are financially viable
and competitively viable to the extent contemplated by federal
and state law, Further, it charges the States of North and South
Caroline with all responsibility for existing impediments to
competition and concludes that their pervasive regulation of its
gctivities immunizes the practices challenged by the Department
from serutiny under the antitrust laws (pages 3 and & of the
Answer) . | |

!

p= Applicent's immunity claim must be rejected, The antitrust

-~

I

laws and theiy underlying policies clearly do apply to the practices
of Applicaﬁt which the Department challenged in its letter of
advice. |

Competition is the fundamental economic policy of the nation,

United States v. Philadelphia National Bank, 374 U.S. 321, 372

|

|

) (1963)., 1Its preservation and enforcement through the medium of the

! antitrust laws is the general rule, aﬁd exemption from the applica-

; tion of those laws is never lightly implied. Even federal regulation
! of an industry does not immuniée the activities of its members

from antitrust sanction, for regulation and competition are not

mutually exclusive schemes but rather are recognized as complementary



means to the same goal of proper resource allocation and

distribution. Northern Natural Gas Co. v. F,P.C,, 399 F. 2d

953, 959 (D.C. Cir, 1968). 1In fact, maintaining the play of
competition may well prove more important.when an industry is

highly regulated, not less so. United States v. Philadelphia

National Bank, supra at 372,

The Atomic Energy Act has explicitly reaffirmed this
fundamental national policy by charging the Commission to deveiop
the use of atomic energy so as to ''strengthen free competition
in private enterprise." Sectiom 1(b), 42 U.S.C., §2011(b). Not
only does the Act express.this procompetitive policy, it requires
that a license applicant's practices be scrutinized and psass muster
according to the standards of the antitrust laws and theiy underg
<-lying~?akicies. -8ection 105(¢), 42 U.S.C., §2135¢c). The regulatory
/ﬁcheme.specificaily incorporates the antitrust laws.' It is in
the face of this clear mandate of Congress to apply the basic
national eéoﬁomic policy of aﬁtitrust'té nuclear facility licensing
that Applicant now claims immunity of its practices from:such'f
scrutiny.

0f course, the Atomic Energy Act is nbﬁ the only federal
regulatory scheme that must be considered in determining whether
government regulation has approved and immunized any of Applicant's
antiéompetitive practices., The Federal Power Commission, under

the Federal Power Act, also'regulates certain aspects of Applicant's

business, As already mentioned, however, the mere fact of

¢




' regulation cannot deny the antitrust role., Nothing in the Power
Act, or in decisional law interpreting the Act, purports to make
fts regime exclusive although the FPC haa proposed such legislation,
S. 3136, 89th Cong (1966) and S. 1934 and H.R. 10727 80th Cong.
(1968). See FPC Annual Report, 1970 at 7- 8 The antitrust laws

have long been held to apply to electric utilities, both directiy
through court actions and through the actions of the Power
Commission as well,

_ Proper statutory interpretation will recognize that
the Federal Fowar Act operates side;fy;side with the antitrust laws
so that both gerve as complementary forms of economic control,

Silver v. New Yerk Stock Exchange, 373 U.S. 341, 357 (1963);

" Woods Exploration and Producing Co, v. Aluminum Co. of America,

- 438 ¥. 2d 1286, (5th-Cir. 1971). In harmonlzing the twe statutery
| ,/regimans, the fundamental policy of antitrust must be given effect
except fn cases where it would be plainly repugnant to specific
provisions of the Power Act or to accomplishment of Congressl
regulatory purpose. Carnation Co. v, Pacific Westbound Conference.

383 U.S. 213, 217-218 (1966); Thill Securities Corp. v. New VYork

Stock Exchange, 433 F. 2d 264, 270 {7th Cir., 1971); cf. Pan

American World Airways v. United Stetes, 371 U.S., 296 (1963).

No such plain repugnancy exists here. Although the Federal
Power Commisgsion approves the wholesale rates of electric utilities,
- and._regulates some aspects of the integration and cooxdinaticn -~

among them, its powers in this area are limited, and there remains

™1
§



considerable scope for operation of_the antitrust laws, The
Power Commission may order an electric dtility to enter into
a reserve sharing agreement with another: it recently compelled
the Florida Power Corporation to interconnect and share reserves

on an equitable basis with the City of Gainesville, and the

Supreme Court upheld its jurisdiction to do so. Gainesville

Utilities Department v. Florida Power Corxporation, 402 F, .2d 515

to

e
-~
,

(1971). However, the FFC is limited in compelling coordination

by a statutoxy provision restricting a utility's obligation to
coordinate to transactions which can be accomplished without
increasing its generating capacity. Section 202(b) of the Federal
Power Act, 16 U.S.C. §824a(b). This provision renders unavailable

from the FPC the type of coordination'known as “'coordinated

. -development' .in-which the-participating utilities pool load growth

ugtify installation of larger generating units and enhance

Gdo

theiyr ability to sgell low cost power.

A 1967 amendment to Section 202(b) would have made such-;

coordinated development compulsory for all interstate electric

utilities. Section 411 of S, 1934, 91st Cong., lst Sess. (the
proposed ﬁlectric Power Reliability Act of 1967). Congress chose,
however, not to give Ehe FPC that jurisdicfion; instead, in 1970,
it provided for prelicensing review of nuclear facilities in the
Atcmic Energy Commission a;.with application of the standards of
the antitrust laws, and therebylapened the way to com§e1

coordinated development by means of appropriate license conditions.



Further, the FPC has disclaimed-jurisdictian to order the
wheeling of electric power for one utility over the transmission
lines of another except in very limited circumstances. City of
Paris, Kentucky v. Kentucky Utilities, 70 PUR 3d 45 (1967) and
80 PUR 3d 331 (1969).

The very crux of the Department’s coﬁtentions in this prd:
ceeding -is that Applicant has refused and .refuses to coordinate
its nuclear generation expansion program with its neighboring
competitor utilities on nondiscriminatory terms. The determination
of whether Applicant's practices create or maintain a situation
inconsistent with the antitrust laws, and the framing of license.
conditions to correcht such sgituation, if found to exist, will iu
o way work et creoes purposes with the Federal Power Acé. On
the contrary, the possibility for compeiiing wheeling and cooxrdinated
~development beyond jurisdiction of the FPC can only complement
and further its regulatory scheme ;a Section 202(a) of the Powef
Lct makes it the Commission's duty to promote and encourage inter-

connection and coordinatioen -~ and would not interfere with its

rate-making function.

e

While Applicant mentions federal regulation as a basis for
inapplicability of the antitrust laws to its activities, its
immunity argument places primary reliance on "a pervasive scheme
of state regulation in both North Carclina and South Carolina.™
- Applicant’s vreliance, however, i{s misplaced. 1Its regulation by
quth énd South Cérolina provides ne support for the claimed |

immﬁnity,



-~

The concept of antitrust immunity for state action was, of

course, enunciated in Parker v. Brown, 317 U.S. 341 (1943), when

the Supreme Court said that the Sherman Act was directed at
private action and was not intended to restrain "a state or its

officers or agents from activities directed by its legislature’

" in the exercise of its police powers, 317 U.S. at 350-351, and

'acﬁoﬁdiﬁgly"held*that-Galifornia*swAgriculﬁural-Prorate Act, wihich

contained restfictions on terms of sale and provided for the
setting of a minimum price at which producers could legally sell,
did not contravene the antitfust lavs, The Court, however, was
careful to find, after lengthy discussion, that the California
statute harmonized with and furthered federal policy on the same

subject, as expressed in the Agricultural Adjustment Act, 317

0.8, at 352-368. Absent this federal statute derogating from

~antitrust policy, California's action would have been constitutionall
P y

invalid. Its validity depended entirely upon Congress's cleariy
expressed determination to impose specific agriculﬁurallmaxketing
regulation plainly repugnant to the fundamental econonmic policy
of antltrust,

The mere fact of state action, then, does not finsure antitrust
immuniiy, The state action must also be valid, and it cannot be
valid when in contravention of federal law, or when Congress hae
occupied a legislative field., Hecht v. Pro-Football, Inc., 444

¥, 2d 931, 935 (D.C, Cir. 1971).

10



In this proceeding, the very activities with which the
Department is most concerned -- Applicant's refusals to coordinate

with the neighboring small utilities with which it competes «-
necessarily involve wholesale sales of electric energy in inter:
state commerce, and such sales have since 1927 bezen held & forbidden
subject for state regulation because of the Commerce Clause of

the Constitution.,  .Public Utilities Commission v..Attleboro Steam

& Electric Co., 273 U.S. 83 (1927). It was to fill the juris-

dictional gap resulting from Attléboro that Congress peassed the
Federal Power Act in 1935, As the Supreme Court subsequently
stated, "[wlhat Congress did was to adopt the test developed in
the Attleboro line which denied state power to regulate a sale
'at wholesale to local distributing companies’ and allowed state

regufation of a sale at ‘local retall rates to ultimate customers,'n

_~Fedexal Power Commission v. Southern California Edison Ceo., 376

U.s. 205; 214 (1964). With no jurisdiction in the states to
regulate wholesale interstate sales (and the Department is nét
aware of any efforts by North and South Carolina to regdiate them)
there clearly can be no antitrust immunity resulting from such

~state regulation, C£. Gas Light Co. of Columbus v. Georgia Power

Company, 440 F. 2d 1135 (5th Cir. 1971); Washington Gas Light Co.

v. Virginia Electric and Power Co., 438 F. 2d 248 (4th Cir. 1971).

In any event, the Comrmittee Report on P,L. 91-560 makes
clear (p. 14) that the statutory test of '"inconsistent with the

antitrust laws' refexs not only to violations of the antitrust

11



laws but also to inconsistency with "policies clearly underlying
these laws.' Accordingly, it would be a useless exercise to debate
whether particular acts or practices which are alleged to create

or maintain & situation inconsistent with the antitrust laws are
technically exempt from antitrust prosecution in the courts siace
notwithstanding this they may be inconsistent with policies "clearly
underlying the antitrust laws." i.e., avoidance of monopoiieé and

restraints on freedom of competition. 3/

3/ E.g.: '"The purposes was . . . to mske -, . . a competitive
business economy.' Unitred States v. South-Eastern Underwaters
Ass'n, 322 U.3, 533,359 (I94%) T "The Reart oFf our mationat
economic policy long has been faith in the value of competition,
. In the Sherman and Clayton Acts, as well as in the Rebinsone
Patman Act, Congress was dealing with competition. which it
gought to protect, and monopoly, which it sought to prevent
Standard 0il Co. v, F.T.C., 340 U.S, 231, 248249 (1951); "Rasic
to the faith that a Iree economy best promotes the public wealth
is that goods must stand the cold test of competiticn; that the
public, acting through the market's impersonal judgment, shall
allocate the nation's resources and thus direct the course its
economic development will take.' Times-Picayune Publishing- Co.
v. United States, 345 U.S, 594, 605 (I3577.

L}
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IV. APPLICANT'S ALLEGATIONS THAT THE DEPARTMENT
WOULD COMPEL IT TO DISCRIMINATE AGAINST CERTAIN
CUSTOMERS AND PLACE SMALL SYSTEMS IN A POSITION
TO COMPETE UNFAIRLY WITH APPLICANT ARE GROUNDLESS

Applicant expresses concern that license conditions to be
proposed by the Department "would grant some of its customers a

preferential form of access to its generation and transmission

.system [and thereby] be unfair and disecriminatory' to other of

fts customers in violation of federal and state law. (Pages 4
and 5 of the Answer)

The Department will show that Applicant, through its control
over generation and transﬁission has the power to exclude actual
or potential competitors from substantial bulk power supply markets

(and thereby to dominate and possibly exclude others from retail

‘markets as well) and that the power exchanges and other remedies

.the Department will recommend as license conditions would be

compatible with and complement Applicant’s obligatioms as a public
utility under those regulatory statutes to which it may be subject.
In its inquiry and recommendation of license conditions, the

Department would certainly have the intention of prohibiting

- unreasonable discrimination, rather than promoting it. For exampie,

one specific subject of concérn would be whether the arrangements

wihiich replaced the CARVA pool were ﬁade with the purpose of enabling

Applicant to unreasonably discriminate against smaller utilities.
Applicant also argues that "tax and other advantages" enjoyed

by certain small systems would enable them to compete unfairly

with it in the event anticipated license conditiomns would be

imposed. The Department believes that any tax or other advantages



which may be lawfully enjoyed by municipal and cooperative systems
do not excuse snticompetitive conduct on Applicant's part and are
irrelevant in this proceeding. Applicant must simply take its
competitors as it finds them., However, if the Commission neverthe-
legs believes congsideration of such purported advantages is
relevant, it should also inquire fully into comparable competitive
advantages that Applicant may possess, including the type and .
dollar amount thereof.

V. APPLICANT'S EFFORTS BEFORE LEGISLATIVE AND OTHER

GOVERKWMENTAL BODIES ARE A PROPER SUBJECT.OF
INQUIRY IN THIS PROCEEDING

The Department disagrees with Applicant's contention (page 5
of the Answer) that its efforts before legislative and other

'y o 5 .
cvernmental bodies regarding the proposad Electric Power In

oD

Carclinas (EPIC)~project may not be introduced as evidence in
”/ihié pfoceedimg.

Certain conduct in attempting to influence governmental action
has undoubtedly been held exempt from the application of the

anticrust laws, and concern with protection of the First Amendment

right of petition was a basis for sgo holding. Eastern Railroad

Conference v, Noerr Motor Freight, Inc., 365 u.S. 127 (1961):

United Mine Workers v. Pemnington, 381 U.S., 657 (1965). Noerr,

howevex, carved out an exception to its rule: The antitrust laws
would apply to "situations in which a publicity campaign, ostensibly
directed towgrd'influencing govermmental action, is a mere'sham €o

interfere §irect1y with the business relationships of a competitor."



365 U,S. at 144, Most recently, in California Motor Transport Co.

v. Trucking Unlimited, 404 U.S. 508 (1972), the Supreme Court

gave content to this 'sham" exceptioh by holding that a combinaticn
“to harass and deter ., . . competitors firom having free and
unlimited access' to the agencies and courts, to defeat that right
by massive, concerted and purposeful activities of the group"'
would violate the antitrust laws. 404 U.S., at 515. The Court
further cautioned that antitrust violations could well result from
other abuses of administrative or judicial processes. &04 U.S. at
512-=513, Recent lcwer federal court decisions have reached

gimilar xesults. See Woods Exploration and Producing Co. w.

luminum Co. of Awerica, 438 F. 2d 1286 (5th Cir. 1971), cert.

denied, Jan. 17, 1972, 40 U.S.L.W, 3330; United States.v, Qtter

b

Tail Pawer Co., 331 F. Supp. 54, 62 (D. Minn. 1971), prob. juris.
~"noted, May 22, 1972, 40 U.S.L.W..3553,

Even those activities which, under Noerxr and Pennington,

cannot be found to violate the antitrust laws may nevertheless be
evidence of such violation or of a situation inconsistent with

those laws. A footnote to the Pennington opinion made this quite

clear:

It would of course still be within the province

of the trial judge to admit this evidence, if he

- deemed it probative and not unduly prejudicial, under
the established judicial rule of evidence that
tegtimony of prior or subsequent transactions, which
for some reason are barred from forming the basis of .
a suit, may nevertheless be introduced if it tends
reasonably to show the purpose and character of the

. particuler transactions under scrutiny. 381 U.S. at
670 nf3. See alsc Houschold Goods Carrier's Bureau
v, Terrell, 452 F, 2Zd 152 (19/1).




The failure to obtain particular desired action from a legislature,
court or administrative agency could be an important part of the
background explaining a decision to resort to other measures
violating the antitrust laws or inconsistent with their policies.
The attempts to influence gevernment may shed 1ight on ﬁhe»purpose
and charscter of prior and contemporaneous conduct %: and perhaps
even give form to an overall plan of monopolization. See American

Medical Ass'n v, United States, 130 F. 2d 233, 250-252 (D.C. Cir.
1942)

At this point, the Department does not know whether Anplicant's
attempts to influence govermmental action were a ‘‘sham” sc as to
viélate the antitrust laws, or contribute to & situation inconsistent
thevewith, or even whether they would be evidence of the bad
purpgse and charécter of other conduct, Clearly, however, inguiry
//ént@ tﬁese activicies is within the proper scope of discovery in
this proceeding, and we do not read Applicant's Answer to contend
otherwise, Even were they to be deemed nelther violative of
the antitrusf laws nor admissible in evidence such activities are

"relevant to the subject matter involved in the pending action”
and information concerning them is "reasonably calculated to lead

to the discovery of admissible evidence,”

and the prerequisites
for disaovery are satisfied, 10 C.F.R. Section 2.741; of the
Commission's Rules of Practice. See Federal Rule of Civil
Procedure 26(b)(1). Such discovery would neither punish, nbr

enjoin (as was sought in Noerr), nor indirectly restrain Tirst



Amendment protected speech or conduét. No case hol¢s to the -

contrary. See Southwestern Electric Power Co, V. F.P.C., 304

F. 2d 29, 47 (5th Cir. 1962), cert. denied, 371 U.S. 924,

VI. REPLY TO APPLICANT'S SPECIFICATION oF -
ISSUES AND FACTS

The Department has outlined the relevant facts in its letters

of advice dated August 16, 1971, and Septembexr 29, 1971. These
facts indicate that: (1) Applicant Duke ?ower Company is culpable
for a situation inconsistent with the antitrust laws which now
exigts in the area of the Piedmont Carolinas that it serves,

which gives Applicant the.power to preclude its smaller ccmpetitéfs
from developing hydroelectric power and installing and using large,
 low cost thermal generatlng units end obtaining the benefits of
economies of scale cherefrom; and (2) that Applicant's pﬁQPOSLd
_-activities under the licenses sought, in tnstaliing large nuclear
units and‘marketing power from them would maintain this situation
and likely enhance or aggravate it. The Department will propose
i1{cense conditions appropriate to remedy the anticompetitive "
situation which Applicant's activities under the license. would

~maintein,

'VII. THE DEPARTMENT TAKES NO POSITION ON APPLICANT'S
OPPOSITION TO DELEGATION OF REVIEW AUTHORITY

The Department of Justice ne{ther opposes mnor concurs in
Applicant's opposition to, and motion for reconsideration of, the
Commission's delegation of final authority, including the review

function, to the Atomic Safety and Licensing Appeals Board




However, the Commission's established procedure, incorporated in

its rules of practice, reserving final authority in specified

cases is believed adequate to deal with this situation. 10 C.F.R.

§§ 2.785-2.786,

August 3, 1972

Respectfully submitted,
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SUPPLEMENT TO ANNEX A

COMMENTS OF THE DEPARTMENT OF JUSTICE
'ON APPENDIX A TO THE ANSWER AND MOTION
OF APPLICANT DUKE POWER COMPANY

The Department of Justice supplements its detailed discussion
of the scope of prelicensing antitrust review (Reply to the
Answer of Consumers Power Company, relevant portions of which .
are incorporated by reference herein [Annex A}) with the following
specific comments upon Applicant’s detailed discussion of its
position (Appendix A to Applicant's Answer and Motion):
1. On page 2 of 4ppendix A, Applicant quotes City of Lafavette

v, S.E.C. to the effect that '"there must be a reasonable nexus
between the matters subject to {the'agency's} surveillance and
those under attack on anticompetitive grounds.' The District of
#/éolumbia Circuit indeed found such a nexus, in the F.P.C. portion
of that case (which involved Gulf States Utilities), between -
financing the facilities to be constructed and the general system
activities of Gulif States - far less of a nexus than exists in
the present proceeding between conétruction and operatioﬁ of the
‘nuclear facility and Applicant's overall system operations, '

2, On page 3, Applicant quotes at length from City of Statesville

v. A.E.C. concerning the Commission's narrow scope of antitrust
review. The material quoted concerns licensing determinations
under Section 104 of the Atomic Energy Act == noncommercial

reactors at the congtruction permit stage. The court warned that

(¢



it would find a nexus at the operating license stage even under
Section 104 review. The present proceedéng, however, deals with
Section 105 review of Section 103 commercial licenses, which is
an entirely different matter. |
3. (Page 4, second paragraph) Contrary to Appliqant's contention,
the Department's proposed scope of antitrust review would not
require the Board to construe Section 105(c) as if the words
"activities under the license had been deleted. Those words,
however, must be considered in tﬁe context of the remainder of
that statutory provision ;u By relating the activities under the’
license to the maintenance of a2 situation inconsistent with the
- antitrust laws,
4, (Page 5) HNeither the cited page 125 of the Joint Committee
gearings nor pages 136;137 of those Hearings (where Mr. Comegys
fﬁmade his alternate propoéai) contains support for Applicant's
conclusion here. Mr. Comegys® proposal used the language ''issuance
of the license or activities for which the license is soUght"';-
which is no different than the phrase ''activities under the
license" which was finally used. His proposal did not vary in
'scope from that enacted; it differed only in the timing of the
issuance of advice. . - 4
5. On pages 11 and 12, Applicant quotes Acting Assistant Attorney
Gengral Comegys, citing page 366 of the Joint Committee on Atomic
| Energy'Hearings; “The citation is to an out;ofoéontext“excerpt of

Mr. Comegys' testimony, which was taken from page 142 of the



Senate Antitrust and Monopoly Subcommittee Hearings on
Competitive Aspects of the Energy Industry (91lst Cong., %d Sess.,
May 1970). In context, Mr, Comegys said the following:

We do not consider such a licensing proceeding
as an appropriate forum for wide-ranging scrutiny of
general industry affairs essentially unconnected with
the plant under review.

The principal problem area we foresee is that of
access to a plant's output by outside utilities,
public end private. To obtain the economies of scale
possible under atomic generation, plants must be both
very large and very expensive, in most cases too much
so for one company to finance or to use wholly in its
own system., Accordingly, most plants are organized
as joint ventures among several utilities. At the
same time, the reduction in marginal cost of power

- afforded by an atomic plant is so great that a
competing utility, denied participation and without
en alternative means of acquiring such benefits, is
placed at a decigive competitive disadvantage. The
problem iz made more acute by environmental considerations,
~wnich will -narrow--the-availability of ‘plantsites for
those seeking to form their own alternative projects.

In any event, the guidance of the antitrust laws
suggests that where companies are acting together to
create or control a unique facility, they may be required,
by application of the rule of reason, to grant access on
equal and nondiscriminatory terme td others who lack a
practical alternative.

The mode and terms of access must, of course, depend
on the particular factual context surrounding each
individual licensing application.

. Under some circumstances, an ownership share may be
required for an outside utility who desires to assume
the risks as well as the benefits. 1In other cases,
.contractual arrangements for a portion of the plant’s
output may be entirely adequate, But in any case we
believe that terms for adequate access to the new facility
require something more than the merxe equivalent of a
supplier-customer relaticnship. Such access implies, in
our view, the same opportunity to receive low-cost power
. for the .same uses as those who control the unique low-
cost facility. ‘ ~




6. (Page 13) Senator Aiken's 'concession' that the effort "to
cut back on the scope of the AEC consideration of antitrust

{ssues .'. . 1s reflected to some extent in this bill'" had

reference merely to the elimination of the words ''tend to'' from
the statutory test contained in earlier versions of the legis-
lation: ‘'whether the activities under the license would [tend
to] create or maintain a situation inconsistent with the anti-
trustc laws."

7. (Pages 17;18) Applicant's systeméﬁide arrangements are
indeed necessary to its installation of the Oconee and McCuirxe
units, However, the installation of those units and ancillary
transmission also maintains and enhances Appiicant°s power to
deny such arrangements to others, thus having an anticompetitive
" impact. | | |

fﬂé. (Page 19) The context of the Assistant Attorney General's
letter of endorsement indicates that his reference to conditioning
the license for a joint venture nuclear power plant was by way
of example only and did not intend to describe the entire scope
of the bill, |

9. vAppiicant's_reference (page 20) to "Health and Saféty

Standards' indicates that it is referring to the Statesville

case and medical therapy and experimental licenses which are not

involved in this Section 105 proceeding.
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REPLY OF AEC REGULATORY STAFF TO
APPLICANT'S ANSWER TO NOTICE OF HEARING

- Pursuant to the provisions of 10 CFR, Part 2, Section 2.706 of the
Commission's Rules of Practice, the AEC Regulatory Staff (Staff) hereby
replies to the Answe; to Notice of Hearing filed by Duke waer Company
(applicant).

In its Answer the applicant contends the legislative history of the.
Atomic Energy Act, as amended (the Act), demonstrates that Congress
intended the Commission to consider the implications, from the standpoint ’
of t ‘ag'ant1trust laws, of the construction and operation of the proposed
facilities only and not to assume the responsibilities of the Department
of Justice and the courts for the enforcement of the antitrust laws with
respec£ to the applicant's overall activities as a utility.

The Staff does not agree with the app]iéant's interpretation of the
Act and its legislative history. The Staff maintains that the Tegislative
history of the Act reveals that Congress intended a broader antitrust
review than contemplated by the applicant. However, this issue as well as
whether the applicant's activities ﬁnder the Ticense in question will creéte
or maintain a situation that is inconsistent with the antitrust Taws will
be addressed and resolved at the forthcominghearings on this mattef.' The_

primary purpose of the hearing herein is set forth on page 4 of the Notice.



o - o
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"The issue to be considered at the hearing is whether

the activities under the permits and licenses,
respectively, in question would create or maintain a
situatioh that is inconsistent‘with the antitrust Taws---.
In its initial decision, the Board will decide those
matters relevant to that issue which are in éontroversy
among the parties and make‘its findings on the issue.
(Notice of Consolidated Antitrust Héaring on Application
for Construction Permits and Operating Licenses, page 4,

June 28, 1972.)"

The applicant's AnsQér also opposes the Commission's appointment
~of an Atomic Safetyland Licensing Appeal Board. Applicant maintains
that‘%ﬁg issues involved in this matter are so fundamental and novel

~ that they require a full review by the Commissioh itself. The Staff
agrees that there are fundamental issues involved in the proceeding and

. that quégtions of first'fmpression for the AEC will be presented. The
staff sybmits, however, that the Commission's Rules of Practice appiicable
to proceédings subject to Appeal Board review are fully adequate in these
circumstances. Those rules (10 CFR Part 2 §82.785 and 2.786) make pro- |
vision for review and final decision by the Commission when it determines
that major or novel questions of policy, law or procedure have been
erroneously decided in the proceedings below. Implicit in these rules

provisions is the assumptibn that the Appeal Board may be called upon to




deal with questions which are fundamental, or novel or both; and the

explicit is the consequent review role marked out for the Commission

itself.

Applicant's motion in this respect should, accordingly, be denied.

Respectfully submitted,

osdph Rutberg
ntitrust Counsel for
AEC Regulatory Staff

ﬁ'" ‘ ' (:;/SivL ,znu&1,‘j{¢;/:;¢igf\—/

B AR A ———
jamin H. Vogler
Ass1stant Antitrust Counsel

 for AEC Regulatory Staff | d

-,

Dated at Bethesda, Maryland
this 1st day of August, 1972.
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Duke Power Company
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Docket Nos. 50-270A,

50-287A, 50-3694,
and 50-370A

NOTICE OF APPEARANCE

Notice is hereby given that the undersigned attorneys herewith

enter an appearance in the captioned matter.

In accordance with

§2.713, 10 CFR Part 2, the following information is provided:

Names:

Address:

Telephone Number:

Admissions (in
good standing):

Name of Party:

Dated At Washington, D. C.
this 26th day of July, 1972

Wm. Warfield Ross
Keith S. Watson
Toni K. Golden

Wald, Harkrader & Ross

1320 Nineteenth Street, N. W.
Washington, D. C. 20036

(202) 296-2121

United States Court of Appeals
for the District of Columbia

Circuit

Duke Power Company
Charlotte, North Carolina
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Keith S. Watson
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Toni K. Golden¢/
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UNITED STATES OF AMERICA

ATOMIC ENERGY COMMISSION

In the Matier of

Docket Nos. 50-27OA
50-287A
50-369A, 50-370A

DUKE POWER COMPANY

(Oconee Unites 1, 2 & 3,
McGuire Units 1 & 2)

NOTICE AND ORDER FOR PREHEARING CONFERENCE

PLEASE TAKE NOTICE, that pursuant to the Atomic
Energy Commission's Notice of Antitrust Hearing dated
June 28, 1972, and published in the Federal Register
(37 FR 13202) on July 4, 1972, and in accordance with
the said Commission's Rules of Practice, a prchearing
conference will be held in the above entitled prcceedings
on September 6, 1972 at 10:00 a.m. local time, at
Courtroom 309, U. S. Court of Claims, 717 Madison Place,
N.W, Washington, D. C. 20005.

The cardinal objective of said prehearing conference
will be to establish a clear and particularizcd identifica-
tion of matters related to the issue whether activities
under the permits applied for would create or maintain
a situation inconsistent with the antitrust laws as

of 1954, as amended.
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C. Fach of the parties and the petitioncrs shall

be prepared to submit at the prehearing

conference:

1)

2)

4)

A written statement setting forth under
topical headings a concise statcment of
the essential facts and a recital of the
contested issues of fact and of law.

L4
A schedule of additional discovery, 1f any,
which he requires and 2 time table showing
the dates by which each item oi discovery
will be completed.
Copies of written exhibits and printed
documents which will be offered in evidence
at the formal hearing.
The names and addresses of all witnesses

now intended to be called.

It is suggested that the foregoing documcnts be

exchanged or

if impracticasble, made available to all

counsel for their examination prior to the prehearing

conference.

In addition to deterwmining the particular factunl

and legal issues to be determined at the fermmal hearings

which ids itse

cardinal objective the Doard will also:
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hear oral arguments on the petitions to

intervenc and consider amendments thercto;

consider wmotions addressed to:

a) jurisdictional questions including pending
procecdings before the Tederal Power Conmission

b) the letter of advise of the Attorney General

¢) other matters including: simplification of
issdes; additional discovery; wreduction in
the amount of piroof and mumber of expert
witnesses; settlement proposals; the time
table for discovery, if any; the prescntation
of the evidence at formal hearing; the final
listing of witnesses and exchange of written
testimony and documentary cvidence; the submigsion
and exchange of trial briefs; and such other
matters as way aid in the disposition of the

procecding.

Lach party shall be represented at the prehearing

conference by the attorney who expects to present the

evidence at the formal hearing.

BY ORDUER OF THE ATOMIC SAFETY
AND LTCERSTHC BOARD

st
ey
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By Wolter K. Bennett, Chalrman

Washingtou, D. C.
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UNITED STATES OF AMERICA
BEFORE THE

ATOMIC ENERGY COMMISSION

In the Matter of
Docket Nos. 550—270A,

50-287A, 50-369A,

Duke Power Company
and 50-370A

(Oconee Nuclear Station Units 1,
2 and 3 and McGuire Nuclear

Station Units 1 and 2)

L S N et

ANSWER TO NOTICE OF HEARING AND
OPPOSITION TO, AND MOTION TO RECONSIDER,
DELEGATION OF REVIEW AUTHORITY

Puréuant to the provisions of 10 C.F.R. section
2.705 of the Commission's Rules of Practice, Duke Power Company
(hereinafter "Applicant") files this Answer to the Notice of
Antitrust Hearing on Applications for Construction Permits and
Operating Licenses published in the Federal Register (37 Fed.
Reg. 13202, 3ﬁly 4, 1972) (hereinafter "Notice").

" Applicant's Position

It is Applicant's position that the activities under
the permits in question would not create or maintain a situation
inconsistent with the antitrust laws as specified in subsection
105(a) of the Atomic Energy Act, as amended, 42 U.S.C. §2135(a).
Subsection 105(c) of the Atomic Energy Act, as amended, 42
U.S.C. §2135(c), requires the Commission, whenever antitrust

issues have been properly raised in a licensing proceeding, to
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"make a finding as to whether the activities under the license
would create or maintain a situation inconsistent with the
antitrust laws***." An "affirmative" antitrust finding
does not preclude unconditional issuance of a license, however,
since the Commission is further difected by this section to
"also consider*** such other factors, including the need for
power in the affected area, as the Commission in its judgment
deems necessary to protect the public interest."”

The legislative history of the Act demonstrates
that Congress intended the Commission to consider the impli-
cations, from the standpoint of antitrust laws and policies,
of the construction and operation of the proposed facilities
only, and not to assume the responsibilities of the Depart-
ment of Justice and the courts for the enforcement of the
antitrust laws with respect to an applicant's overall activi-
ties as a utility. Rather, the statute commands that the
Commission scrutinize the possible effects of the "activities
under the license", and‘only those activities, in an anti-
trust context. The licenses applied for in this proceeding
would permit Applicant to operate the Oconee units and to
construct and ultimately to operate the Munire units, but
no more. The licenses are not concerned-with the operation
of Applicant's system in.a broader context, including other gen-
eration or transmission facilities, sales contracts, coordin-

ation arrangements and the like. Thus issues relating to
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coordination, market allocation, pooling, rates, and proposed,
existing or former interconnection agreements, as set forth
by the Justice Department, in its advice letter dated August
2, 1971, and by those filing a joint petition to intervene,
are irrelevant to the inguiry which the statute contemplates,
and should not be considered in this proceeding. A fuller
statement of Applicant's views on this matter is attached
as Appendix A to this Answer. ‘
Subject to -- and without waiving -- the foregoing
position, it is Applicant's further position thaﬁ it has |
not monopolized any relevant market within the meaning of

section 2 of the Sherman Act, 15 U.S.C. §2. Nor has Applicant

engaged in any other conduct or activity which is inconsis- :
tent with any of the federal antitrust laws, to the extent

that those laws are applicable to an industry characterized

by pervasive government regulation and natural monopoly

economies. In addition to other alternatives available

to Applicant's neighboring utilities, such utilities presently

enjoy the option of nondiscriminatory and wholly adequate

access to the benefits of large scale generation and trans-

mission through purchases under Applicant's wholesale rate
schedules approved by the Federal PowerVébmmission. Appli-
cant's neighboring utilities, including those obtaining

all or part of their requirements under Applicant's wholesale

schedules, are financially viable and, to the extent con-
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templated by federal and state law, competitively viable
as well.

In those areas where competitive impediments have
been raised, such restrictions have been imposed by the
state, not by Applicant, and, indeed, Applicant is equally
subject to these strictures. First, a pervasive scheme
of state regulation in both North Carolina and South Carolina
strictly controls and limits the activities of public utilities.
For example, the ability of Applicant and other suppliers
of electric energy to compete within thosi states has been
seriously curtailed by operation of law.—_/ In addition,
the rates and practices of the Applicant are subject to
regulation by the North Carolina Utilities Commission and
the South Carolina Public Service Commission, respectively;
and within the ambit of such regulation, those with an interest
in the rates and practices of the Applicant have an opportunity
to be heard. Thus, the states' intimate involvement with
the activities of the Applicant, and the meaningful regulation
and supervision to which it is subject, immunizes Applicant's
rates and practices under challenge here frém scrutiny under
the antitrust laws.

Furthermore, it is Applicant's position that réquir—
ing Applidant to grant some of its custdﬁérs a preferential
form of access to its generation and transmission system

would be unfair and discriminatory to Applicant's customers

. */ See Gen. of North Carolina, §62-110.2 (Supp. 1971); Code of
Laws of South Carolina of 1962, §24-13 throuch §24-18

(Supp. 1971). .
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who are not afforded such access and would therefore violate
the Federal Power Act and the laws of the states of North
Carolina and South Carolina. Additionally, to afford such
access to municipal or other small systems, which enjoy

tax and other advantages, would place such entities in

a position to compete unfairly with Applicant for wholesale
and industrial --and in some areas, residential -- load,

and would be inconsistent with the antitrust laws and the
public interest.

Finally, it is Applicant's position that its
activities in regard to the proposed Electric Power in
Carolinas (EPIC) project to which the Justice Department
refers in its advice letter are fully protected by the
Constitution of the United States. These efforts before
legislative and other governmental bodies constitute a
legitimate exercise of Applicant's Constitutional rights
under the First Amendment. They in no way represent an

abuse of the processes through which Applicant may direct

its views, do not evidence an intent to unlawfully monopolize,

and therefore cannot be introduced as evidence in this

proceeding.

Specification of Issues and Facts

Applicant denies that the activities under the per-

mits in question would create or maintain a situation incon-

sistent with the antitrust laws as specified in subsection
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105(a) of the Atomic Energy Act as amended [42 U.S.C. 2135(a)].

Applicant also takes issue Wifh the fact that the
petition of the town of Newton to intervene in this proceed-
ing (Notice, p. 2) in regard to the Oconee units 1is now before
the Board. By letter to the Commission dated October 11, 1971,
counsel for the petitioning intervenors made a formal request
to delete Newton as a party.

Appearance

Applicant proposes to appear and present evidence
in this proceeding.

Opposition to Delegation
of Review Authority

Applicant respectfully opposes, and moves the Com-
mission to reconsider, that portion of thg Notice which dele-
gates, pursuant to 10 C.F.R. section 2.785, £o the Atomic
Safeti and Licensing Appeals Board (hereinafter "Appeals
Board"), the final authority, including the review function,
which would otherwise be exercised and performed by the Com-
mission.

Applicant submits that the issues to be considered
in the above-captioned proceeding are so fundamental, and may
be so novel to this Commission, that thgy?require a full re-
view by the Cbmmission'itself. The hearing will be held to
determine whether the activities which Applicant proposes

under the construction and operating permits in gquestion would
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create or maintain a situétion inconsistent with the antitrust
laws, pursuant to amendments to the Atomic Energy Act enacted
in December, 1970. See 42 U.S.C. §2131 et seq. Until the
1970 amendments, the Commission's antitrust review under the
1954 Atomic Energy Act remained inoperative because all
reactors were licensed under section 104 of the Atomic Energy
Act, as amended, to which the antitrust review provisions

did not apply. The 1970 amendments changed the law so that
almost all reactor licensing proceedings now require anti-

trust review. See Bertram Schur, Background Discussion of

Nuclear Power Licensing, ALI-ABA Course on Atomic Energy

Licensing and Regulations, Washington, D. C., (November i2,
1971), pp. 1-3.

The instant proceeding is the secohd to be noticed
for hearing on antitrust issues pursuant to the 1970 amend-
ments. While.the first of these, Consumers Power Company
(Midland Plants Units 1 and 2), Dockets Nos. 50-329A and
50-330A, has progressed through an initial prehearing con-
ference, it cannot now be determined which matter will be
completed first. In any event, it is likely that many
additional antitrust hearings will follqw; In the words
- of one Justice Department official, "many of the.applications
involve issues just as complex and difficult as those which

we encounter in a major antitrust investigation under the
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Sherman Act." Milton J. Grossman, Antitrust -- Aspects of
Nuclear Power Licensing -- The Role and Philosophy of the

Antitrust Decision, ALI-ABA Course of Study on Atomic Energy

Licensing and Regulations, Washington, D.C., (November 12,
1971), p. 3. |

'In addition to the complex questions of fact and
law arising‘under the Sherman Act, this proceeding (and
those which will follow it) raises difficult gquestions about
the Commission's role in enforcing the antitrust iaws, serious
issues of comity with the Federal Power Commission and other
federal and state governmental agencies, and vital questions
concerning the nature and scope of hearings required by
the 1970 amendments. The issues are further compounded
because of the consolidation of the Oconee and McGuire applications.
The Commission has never before had to address itself to
these or other fundamental issues of antitrust law and public
policy. The ﬁublished amendments to the Commission's Rules
which implement the 1970 amendment [see 35 Fed. Reg. 19655
(1970)]1 are of little guidance in this regéfd since, "gen-
erally, these rules simply crank into our regulatory system
the statutory amendment." Schur, supra, at 9.

Given the lack of Commission precedent and the
fundamental nature of the issues raised, Applicant éubmits
that the delegation of final review to the Appeals Board
would be particularly unwise and impractical. An appellate

review board's role is to apply agency policy to given factual
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circumstances, not to formulate policy. See Freedman, Review

Boards in the Administrative Process, 117 U. Penn. L. Rev.

546 (1969). Significantly, 1in the Federal Communications
Commission and the Interstate Commerce Commission, where
Congress has explicitly provided for the establishment of
appellate review boards, 47 U.S5.C. §155(d) (1) and 49 U.S.C.
§17(5), such boards are not utilized as final authority
where important policy questions are concerned. See Note,

Intermediate Appellate Review Boards for Administrative

Agencies, 81 Harv. L. Rev. 1325, 1329-30 (1968). Similarly,
the Administrative Conference's proposed amendment to section
8(b) (1) of the APA, 5 U.S.C. §557, calls for Commission-
level review of cases where a party makes a "reasonable
showing" that the case involves "a decision of law or policy
which is important". See Freedman, supra, at 577.

Here, there is no extant Commission policy for
the Appeals Board to apply, and the Commission's on-going
regulatory process will suffer from a lack of Commission
guidance in policy areas. Unlike the ICC and FCC, the Com-
mission's Rules of Practice, 10 C.F.R. section 2.786 (b),
do not permit parties to petition the Commission to review
Appeals Board decisions. This provisionfgmphasizes that
the Appeals Board mechanism was establi;hed to review ordinary
cases, not to formulate Commission policy or otherwise resolve
important questions of law -and public policy. Thus, here,

where the issues are novel, complex, and fundamental, and
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where their disposition will have a far reaching effect

on a vital segment of our economy, the parties are entitled

to have the issues heard and reviewed by the Commission

itself, the agency charged by Congress with paramount oversight

responsibility for nuclear energy-

Conclusion

For the foregoing reasons, Applicant prays that
the Commission reconsider that portion of its Notice dele-

gating final review authority to the Appeals Board.

%M [1atia

Keilth S Watson

ol W Sl

Toni K. Golden ~

Attorneys for Duke Power Company

WALD, HARKRADER & ROSS
1320 Nineteenth Street, N. W.
Washington, D. C. 20036

(202) 296-2121
Of Counsel:

William H. Grigg .
Duke Power Company

422 South Church Street
Charlotte, North Carolina 28201

July 24, 1972



UNITED STATES OF AMERICA
BEFORE THE

ATOMIC ENERGY COMMISSION

In the Matter of

Docket Nos. 50-269A, 50-2702,
50-287Aa, 50-3692
and 50-370A

Duke Power Company
(Oconee Nuclear Station Units 1,
2 and 3 and McGuire Nuclear
Station Units 1 and 2)

Appendix A to
Answer to Notice of Hearing and
Opp051tlon to, and Motion to Reconsider
Delegation of Review Authority

It is the position of Duke Power Company (hereinafter
"Applicant") that the scope of the antitrust scrutiny is limited
by Section 105(c) of the Atomic Energy Act, as amended, 42 U.Ss.C.
2135(c), to activities under the licensed units. Any holding to
the contrary would ignore the statutory standard set forth in
Section 105(c) which governs this proceeding and misread the
legislative history underlying this section.

A. The Appllcable Statute Itself leltS the Scope of the
Commission's Antitrust Review ~ =~ "~ "° "~~~

The Atomic Energy Commission has ;o authority to con-
duct antitrust enforcement proceedings as such, i.e., proceed-
ings directly to compel compliance with the antitrust laws. That
power is reserved principally to the Deéaftment of Justice as
prosecutor in civil or criminal court actions; to injured pri-
vate parties suing in court for damages or injunctions; and to

the Federal Trade Commission. Some federal administrative
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agencies are also authorized by Section.ll(a) of the Clayton
Act, 15 U.S.C. §21(a), to conduct enfdrcement proceedings with
respect to the industries they regulate, but the Atomic Energy
Commission is not one of those so authorized.

Most administrative agencies with licensing responsi-
bilities are reguired by statute or judicial decision to take
account of antitrust policy. Such licensing responsibilities,
however, do not reguire, or permit, the agehcy to conduct an
overall review of the license applicant's conduct in light of
the antitrust laws. Rather, there must be "a reasonable nexus

between the matters subject to its surveillance and those under

attack on anti—competitive.grounds". City of Lafayette v.

" SEC, slip Op. 27 (D.C. Cir. Nos. 24,764 and 24,963, 1971), cert.

granted sub nom. Gulf States Utilities v. FPC, et al., 40 USIW
. I/
3565 (1972).

In the Lafavette case, supra, the Court found an in-
sufficient "nexus" between the SEC's approval of security issues
under the Holding Company Act and the operatlon of the facilities

for which the financing was required, because "the agency, here

-

1/ The Court granted certiorari only in. the companion case
to Lafayette, supra, of Lafayette v. FPC (D.C. Cir. No.
71-1041), which held that the Federal “Power Commission
must consider antitrust issues relating to the issuance
of securities by a public utility.




the SEC, has not been given any regulatory jurisdiction over
the operations of the company". Slip Op. at 27. The same
restrictions limit the Atomic Energy Commission's antitrust

review. As the Court of Appeals said in Cities of Statesville

v. AEC, 441 F.2d 962, 975 (D.C. Cir. 1969) (en banc),

[w]hat is unigue about the instant 51tuatlon,
is the extreme narrowness of the Commission's
jurisdiction in making licensing determina-
tions. Unlike the Federal Power Commission,
the Federal Communications Commission, and
the many other regulatory agencies, the Atomic
Energy Commission is dealing with a subject
matter that is not, as yet, open to vast com-
mercial exploitation. These atomic power
plants are not like radio stations of proven
technical and commercial feasibility which
are coveted prizes of the elite; instead,
nuclear reactors are extremely speculative
investments because of the many technical

and financial imponderables. Unlike the
other regulatory agencies, the Atomic Energy
Commission concerns itself not with economic
feasibility but with practical development
and application of this wondrous source of
energy. While the regulatory agencies in
most of the other fields concern themselves
with establishing an efficient national al-
location of resources in the area which they
are administering, and base this goal on a
"public interest" concept of free enterprise,
the Atomic Energy Commission concerns itself
with promoting technical innovation in a
highly experimental field and implementing
"public interest" concepts through protec-
tion of the health, safety, and- security of
the nation. .
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Section 105(c) of the Atomic Energy Act, as amended,
42 U.S.C. 2135(c), requires the Atomic Energy Commission to
consider the antitrust laws in its licensing process. But it
does not provide the Commission with general antitrust enforce-
ment authority, or subject every facet of the license appli-
cant's activities to antitrust review by the Commission. On
the contrary, whenever antitrust issues have properly been
raised in a licensing proceeding,.the section only mandates
the Commission to "make a finding as to whether the activities

under the license would create or maintain a situation incon-

sistent with the antitrust laws" (emphasis supplied).

An attempt to subject all of Applicant's activities
as an electric utility to an unlimited antitrust review in this
proceeding would require this Board to construe Section 105(c)

as if the words "activities under the license" (emphasis

supplied) had been deleted from the statute. Significantly,
these words limiting the Commission's antitrust review authority
were added by the 1970 amendments to the Act. By contrast, the
previous version of Section 105(c) required‘only that the
Attorney General advise the Commission as to the anticompeti-
tive impact of the proposed license. The statute was silent

as to what antitrust principles or paraﬁéfers should guide the
Commission in its consideration of license applications. See
68 Stat. 938. At the hearings which considered the 1970 amend-

ments, the Justice Department proposed a revision of Section
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105(c) which again failed to set forth the parameters or
principles of the Commission's antitrusf review functions.
Thus, the acting Assistant Attorney General testified that
under his proposal the Commission would not "have to make an
express conclusory finding that tﬂe license or the transac-
tion upon which the license was based" might be inconsistent
with the antitrust laws, but could condition the license -- in
the light of the Attorney General's advice -- without limita-

tions as to the area of antitrust scrutiny. Prelicensing

Antitrust Review of Nuclear Powerplants, Hearings before the

Joint Committee on Atomic Energy, 91st Cong., lst Sess.

(November, 1969 and April, 1970) 125. [Hereinafter cited as
"Hearings"].

The Justice Department's proposal was not adopted
by dongress; instead, Congress rejected an unlimited and open-
ended scope of review and inserted the phrase "activities
under the licénse" in place of the pre-1970 standard in order
to establish the principles and parameters of the review pro-
ceedings. This conclusively demonstrates tﬁat, not only did
Congress focus its attention on the question of the scope of
the Commission's inquiry in antitrust proceedings, it explicitly

restricted the ingquiry to an applicant'é'éctivities’under the

" license.
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B. Legislative History Confirms Congressional Intent
to Limit Commission's Antitrust Review

1. Prior Antitrust Review Standards

The legislative history of the antitrust provisions
of the Atomic Energy Act confirms the clear meaning of Section
105(c), i.e., that the Commission's antitrust inquiry must be

confined to activities under the license. See Power Reactor

Development Co. v. International Union of Electrical Workers,

367 U.S. 396, 408-411 (1961).
The original Atomic Energy Act of 1946 provided:

Where activities under any license might
serve to maintain or to foster the growth
of monopoly, restraint of trade, unlawful
competition, or other trade position in-
imical to the entry of new, freely com-
petitive enterprises in the field, the
Commission is authorized and directed to
refuse to issue such license or to estab-
lish such conditions to prevent these
results as the Commission, in consulta-
tion with the Attorney General, may
determine. §7(c), 60 Stat. 724.

The Commission was thus required by this section not
only to condition every license so as to prevent anticompetitive
consequences, but also to deny a license altogether if it
determined that conditioning would not be effective. The prac-
tical operation of such a reguirement was never experienced,
however, because no licensing proceedings under the 1946 Act
ever arose.

A substantially different regime was established by

the Atomic Energy Act of 1954. The statutory revision first
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proposed in that year by the Joint Committee on Atomic Energy
(JCAE) would have eliminated entirely the obligation of the
Commission to consider or apply antitrust pdlicy in licensing
proceedings.—z/ Upon the protest of several JCAE members and
the bepartment of Justice, an alternative proposal was advanced
under which antitrust considerations would have continued to

be controlling, but with the power to make the requisite
antitrust determinations removed from the AEC and given to

the Federal Trade Commission.—é/ The version initially passed
by the Senate was similar but would have made the Attorney
General the final antitrust arbiter.

The common thread in all these proposals was extin-
guishment of this Commission's authority to decide antitrust
issues. But, as finally enacted, the 1954 statute neverthe-
less preserved an antitrust role for the Commission. While
eliminating the prior provision which made antitrust con-
siderations dispositive, the new statute required the Commis-
sion in commercial-licensing cases to obtain the views of
the Attorney General as to "whether, insofar as he can deter-
mine, the proposed license would tend to create or maintain
"

a situation inconsistent with the antitrust laws. . . .

68 Stat. 938. However, as previously obsérved, the 1954

2/ H.R. 8862, 83d Cong.; S. 3323, 83d Cong.

3/ H.R. 9757, 83d Cong.; S. 3690, 83d Cong.
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legislation established no principles or parameters to guide
the Commission in its antitrust review.'

Like the original 1946 statute establishing an
antitrust rule for licensing proceedings, however, the 1954
antitrust provision never came to.be applied. All applica-
tions filed under the 1954 Act were for research and develop-
ment licenses rather than for commercial licenses, and, as

the Court of Appeals held in the Statesville case, the Com-

mission was neither obligated nor permitted to consider
antitrust issues when only a research license was sought.

- Cities of Statesville v. AEC, 441 F.2d 962 (D.C. Cir. 1969)

(en banc).

2.  The 1970 Amendments

Following the Statesville case, supra, increasing

dissatisfaction with the research-commercial dichotomy, and
with the lack of any role for antitrust in research licensing,
eventually resulted in the 1970 amendments to Section 105(c).
These amendments were enacted only after numerous
Committee hearings and conferences in which interested parties,
including the Antitrust Division of the Justice Department,
participated extensively. The legislative process began in
late 1969, when the JCAE Committee initiated hearings to con-

sider three bills which proposed changes in the Atomic Energy

Commission's antitrust review procedures: S. 212 (the Anderson-
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Aiken bill); H.R. 8289 (the Holifield—Pricé bill); and the
Atomic Energy Commission's bill, H.R. 9647 (also introduced
in the Senate as S. 1883).

Each of these bills prcposed changes to the language
of Section 105(c) concerning the écope of the antitrust review
by the Attorney General and the Commission in nuclear facility
licensing proceedings.—é/ But, H.R. 9647 failed to set forth
principles or parameters to guide the Commission in its anti-
trust review functions. Despite, or perhaps because of, such
lack of guidance, the Antitrust Division of the Justice Depart-
ment endorsed H.R. 9647, since the bill "would assure the
applicability of the antitrust standard to all significant
nuclear utilization and production facilities", inc uding
supply arrangements for the proposed licensed units. Hearings,
pp. 119, 121. (Testimony of acting Assistant Attorney General).

The lack of guidance to the Commission in the pro-

posed legislation troubled the Committee. One member of the

Committee staff warned:

"4/ S. 212 and H.R. 8289 authorized the Attorney General to

— advise and the Commission to consider whether "activities
under any license would tend to create a situation in-
consistent with the antitrust laws:"  H.R. 9647, the
Commission's bill, provided that the Attorney General
woulsd advise the Commission whether "issuance of such
license or activities for which the license is sought
would tend to create or maintain a situation inconsistent
with the antitrust laws. . . ."
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"[Tlhere apparently are no other statutes, and
no court decisions based thereon, to which the
AEC could look for guidance in implementing

and interpreting Sectiecn 105(c). The only
analogous statute as far as I am aware, is the
one you [the acting Assistant Attorney General]
mentioned, the Federal Property and Administra-
tive Services Act. For the reasons indicated
earlier, it probably would not afford much
guidance." Hearings, PpP-. 125.

The Association of the Bar of the City of New York

expressed a similar concern. Commenting upon the proposed bills,

the Association warned that:

"Unless Congress establishes some perimeters

**x* presumably the Commission will feel obli-
gated to pursue at least the following ques-—

tions as to the following activities of each

license applicant:

* * %

wpotivities of applicant in disposing of
electrical energy frowm the facility. Is the
facility part of a pool which is inconsistent
with the antitrust laws? Are there improper
agreements between the applicant and others
as to the parties to whom and the areas in
which the applicant will sell the electricity?
Is there a joint venture from which other
parties have been improperly excluded? Even
if there is no joint venture or joint under-
standing, does the applicant occupy such a
position of dominance that he is akin to a
monopolist? If so, is his refusal to sell

to some parties inconsistent with the anti-
trust laws? Does the applicant charge dis-
criminatory prices, utilize deceptive adver-
tising, or engage in unfair sales practices
which are inconsistent with the antitrust
laws?" Hearings, pp. 595, 612, 613.
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One of the "perimeters" recommended by the Bar
Association was that the supply industry be entirely excluded
from consideration. It also proposed that "[t]lhe [antitrust]
review should also be limited to the activities of the appli-
cant directly associated with activities under the proposed
license in order to preclude the possibility of Commission
investigations into unrelated matters . . . ." Id. at 625.
This concern was also reflected in the testimony of Donald
G. Allen, President of the Yankee Atomic Electric Co., who
concluded that:

", . . the AEC will need guidance in determin-

ing what antitrust issues can appropriately be

resolved in licensing proceedings, and should

be given express authority to exclude issues

which are not directly related to the proposed

project, which it cannot dispose of because

all necessary parties are not before it, or

which for other reasons can more appropriately

be resolved in another forum." Hearings, p. 532.

The hearings on the bills concluded in April 1970,
but discussions continued in other forums, including informal
conferences between interested parties and the Committee mem-—
bers and staff. In June 1970, the question of the scope of
antitrust review in the proposed legislation arose during hear-
ings before the Senate Antitrust & Monopoly Subcommittee.
There, the acting Assistant Attorney General testified that
while

. . . antitrust review would consider the con-
tractual arrangements and other factors govern-
ing how the proposed plant would be owned and
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its output used . . . [, nlo broader scope of
review 1is contemplated . .

We do not consider such a licensing proceed-

ing as an appropriate forum for wide-ranging

scrutiny of general industry affairs essen-

tially unconnected with the plant under

review." Hearings, p. 366.

This testimony was put into the JCAE hearing record
by the American public Power Association, as part of its written
response to questions propounded by the JCAE. Hearings, p. 366.
Tt is of value not merely as evidence of what the JCAE was led
to believe the Justice Department's interpretation of the Act
should be, but also as a contemporaneous opinion of a principal
participant in the development of the legislation.

The bill, H.R. 18679, which finally emerged from the.
Committee and was enacted as PL 91-560 in December 1970,
clearly took account of the concerns of certain Committee mem-
bers and other parties, such as the Bar Association of the City
of New York, pﬁat the scope of the Commission's antitrust
review as proposed was too vague and open-ended. The final
Committee report which accompanied PL 91-560 emphasized
that the new antitrust standard to be applied by the Commission
did not encompass industries supplying the construction
and operation of the proposed unit "unless the license
applicant is culpably involved in activ;ties of others

that fall within the ambit of the standard." House Report

91-1470, Joint Committee on Atomic Energy“to Accompany
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H.R. 18679, p. 31. In addition, the new Act itself explicitly
restricted the Commission's inquiry to "éctivities under the
license" -- a much more defined and limited standard than
originally found in the proposed legislation of the Atomic
Energy Commission and the Justice Department. Even Senator
Aiken, an advocate of broad review authority, conceded that

the effort "to cut back on the scope of the AEC consideration

of antitrust issues . . . is reflected to some extent in this
“pbill" (emphasis in the original). (Dissenting views on H.R.
18679.)

The clearest indication of the Congressional decision
to define and limit the Commission's antitrust authority is
contained in the Committee Report, supra, at 14, which states:

"The committee is recommending the enact-
ment of prelicensing review provisions which
—--— as in the proposed Atomic Energy Act of
1954 that the Joint Committee originally
reported out, and as is in the version of
subsection 105c, that the Senate passed on
July 27, 1954 -- do not stop at the point of
the Attorney General's advice, but go on to
describe the role of the Commission with re-
spect to potential antitrust situations.

* * %

m_ . ., It is intended that, in effect, the
- Commission will conclude whether, in 1ts
judgment, it 1is reasonably probable that the
activities under the license would, when the
- TJicense 1is issued or thereafter, be inconsis-—
- Tent with any of the antitrust laws oOr the
policies clearly underlying these laws."
(Emphasis added.)
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Although several industry spokesmén preferred a more
narrow standard, while others sought a broader scope of review,
such views merely confirm that the legislation ultimately enacted
was a compromise. As Senator Pastore, the floor manager of
the bill in the Senate, told his éolleagues:

"The committee and its staff spent many, many
hours on this [antitrust] aspect of the bill,
and I can assure the Senate that we consider [sic]
very carefully the considerable testimony,
comments and opinions we received from inter-
ested agencies, associations, companies and
individuals, including representatives from
the Antitrust Division of the Justice Depart-
ment, from privately owned utilities, and from
public and cooperative power interests. The
end product, as delineated in H.R. 18679, is
a carefully perfected compromise by the com-
mittee itself; I want to emphasize that it
does not represent the position, the prefer-
ence or the input of any of the special pleaders
inside or outside of the Government. In the
committee's judgment, revised subsection 105 (c),
which the committee carefully put together to
the satisfaction of all of its members, con-
stitutes a balanced, moderate framework for
a reasonable licensing review procedure.”

" Congressional Record, S. 19253 (December 2,
1970) .

The "balanced, moderate" approach is reflected in
the bill and in the Committee report which adopted it. For
example, the Committee report, supra, stated:

"Of course, the committee is intensely
aware that around the subject of prelicensing
review and the provisions of subsection 105¢,
hover opinions and emotions ranging from one
extreme to the other pole. At one extremity
is the view that no prelicensing antitrust
review is either necessary or advisable and
that the first two subsections of section 105
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concerned with violation of the antitrust laws
and the information which the Commission is
obliged to report to the Attorney General are
wholly adequate to deal with antitrust con-
siderations. Additionally, there are those
who point out that it is unreasonable and
unwise to inflict on the construction or Op-
eration of nuclear powerplants and the AEC
licensing process any antitrust review mech-
anism that is not required in connection with
other types of generating facilities. At the
opposite pole is the view that the licensing
process should be used not only to nip in the
bud any incipient antitrust situation but also
to further such competitive postures, outside
of the ambit of the provisions and established
policies of the antitrust laws, as the Com- ‘
mission might consider beneficial to the free
enterprise system. The Joint Committee does
not favor, and the bill does not satisfy,
either extreme view." Committee Report,
supra, p. 14.

It is well settled that where the language of an act.
in its final form represents a compromise, the views of those
who sought different wording, "cannot control interpretation

of the compromise version." Hardin v. Kentucky Utilities Co.,

390 U.S. 1, 11 (1968). Similarly, the "legislative history

of a bill that was not adopted cannot be resorted to to con-

strue a bill that was." Interstate Natural Gas Co. v. FPC,
156 F.2d 949, 952 (5th Cir. 1946), aff'd, 331 U.S. 682 (1947) .
Thus, Senator Aiken's threatened dissent and the failure of
Congress to enact the abortive Aiken-Kenredy bill (S. 2564
and H.R. 13828) contribute nothing to t%e'interpretation of

the 1970 amendments of the Atomic Energy Act.
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What emerges from the foregoing review of the legis-
lative history of the 1970 amendments'ié the desire of Congress
to give the Atomic Energy Commission some power of antitrust
review, but to limit the scope of that review. Congress made
clear that the Act does not foreciose Justice Department en-

forcement of the antitrust laws in federal court. See Section

105 (a) and Remarks of Representative Price, Congressional Record,

H. 9449 (September 30, 1970). Thus, the narrow scope of the
Commission's antitrust review does not leave the public un-
protected against allegedly unlawful conduct since enforcement
of antitrust violations unrelated to an applicant's proposed
activities under the,license.is left to the traditional forums.
During consideration of the legislation, spokesmen .
for the public power interests, the Atomic Energy Commission,
and the Justice Department recognized that the Commission's
antitrust review should be limited and that general antitrust
enforcement should be left to the courts. A representative for
the American Public Power Association wrote the JCAE and gquoted
with approval the testimony of the Atomic ﬁnergy Commission's
General Counsel that "the antitrust authority of [sic] Commis-
sion will be an appropriate complement to the authority of the
Attorney General, and, it would seem, should not be used by the

Commission to duplicate authority already held by the Attorney




-17-

General." Hearings, pp. 365-366. Finally, a restrictive inter-
pretation of the scope of the Commission's review comports with
the Justice Department's testimony that the fortuity of a
nuclear license application should not be used to initiate a
"wide-ranging scrutiny of general industry affairs essentially
unconnected with the plant under review." Hearings, p. 366.\

C. 1Issues Raised by Justice and Petitioners are Beyond
the Scope of Review Provided in the Act

Applicant's view of the Act is entirely consistent
with the standard applied by the Justice Department in reviewing
the disposal of property under Section 207 of the Federal Property
and Administrative Services Act of 1949, 40 U.S.C. §488, whose
applicable statutory language was adopted by the 1970 amendments.
The analysis under the Property Act is whether an anticompetitive

"gituation" could be created or maintained as a result of the

contemplated disposal of_government property. By analogy,
therefore, the test here should be whether an anticompetitive

situation would be created or maintained as a result of Appli-

cant's construction or operation of the Oconee and/or McGuire
units.

Limiting this proceeding to issues proximately related
to the construction and operation of thq,éconee and McGuire
units in this instance precludes inquiry into the nature and
use of Applicant's transmission system, interconnection arrange-

ments, and other areas of Applicant's conduct which relate to
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its system-wide operations as an electric utility. Any other
conclusion would turn the applicable standard on its head:
the test is not whether the overall system has an impact on
the Oconee or McGuire units, but rather whether an anticompeti-
tive impact will result from the variation in the method of
supplying a part of Applicant's bulk power supply. Hence, the
"activity" of generating power in the Oconee or McGuire station
could not rationally be said to "maintain" a situation incon-
sistent with the antitrust laws, and hence is not the sort of
event calling for antitrust scrutiny by this Commission as a
precondition to a license.

Such an interpretation of Section 105(c) in no way
precludes Commission review of the kind of activities under a
power reactor license which did concern the JCAE Committee and
the Department of Justice. Commenﬁing upon "issues which are
of particular-concern to the electric utility industry at this
time," the acting Assistant Attorney General testified:

"Specifically, the industry is now going through

a considerable controversy over the extent to

which, and the means by which, small systems

should have access to large new generation and

transmission facilities. As to this, I think

antitrust law provides some general guidance.

Compani«¢s acting together to create or control

a unique facility may be required by application

of the rule of reason, to grant access on equal

and nondiscriminatory terms to others who lack
a practical alternative." ' Hearings, pp. 127-128.
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Similarly, when the Justice Department was asked to comment on
the bill which was enacted, the Assistant Attorney General
endorsed the bill and observed that it would enable the
Commission to condition a license for a "joint venture" nuclear
power plant —-- that is, one owned by two or more companies.

5/
Congressional Record, S. 19254 (December 2, 1970) .

Thus, it is clear that the 1970 amendments sought
principally to deal with the exclusion of small utilities from
joint ventures owning and operating nuclear power reactors..
The ownership and operation of such reactors would raise
questions directly and immediately under Section 1 of the
Sherman Act without need for appraisal of an entire utility
system operation, and thus are appropriate for AEC review
under the statutory standard. There is no suggestion in the
legislative history that where, as here, the proposed units
will be owned by a single utility, Section 105(c) was intended
to trigger an antitrust review of an applicant's general

activities as an electric utility.

"5/ The acting Assistant Attorney General made clear in his
JCAE testimony that if the licensed unit were owned by
a single utility which was a member 0f a pool, such mem-
bership per se would not cause the unit to be con51dered
a joint venture. Hearings, p. 134.
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Finally, even assuming arguendo that there could
be shown a sufficient nexus between the.Commission activity in
licensing the Oconee and McGuire units according to health
and safety standards and the competitive "situation" in
Applicant's service area, that ne#us could not extend to the
wide range of demands and issues raised by the Antitrust
Division and the Petitioners. While questions regarding
Petitioners' participation in the licensed facilities might
be corsidered arguendo within the statutory ambit, issues
as to monopoly, Jjoint ventures, interconnection, wheeling
and pooling arrangements (all posed on a system-wide basis),
are plainly too remote to the operation of the Oconee and
McGuire plants to require scrutiny in this licensing pro-
ceeding. Rather, if the overall competitive condition of
Applicant's system is to be examined, it can only be done in
antitrust enforcement proceedings, the availability of which
is carefully breserved by the 1970 amendments to the Atomic
Energy Act.

It is significant that following-?assage of the
final version of the 1970 amendments in the House, the Anti-
trust Division of the Justice Department wrote several letters
offering an expansive interpretation of the antitrust pro-
visions of the bill. After these letters were introduced into

the Congressional Record during the Senate debate by Senator
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Aiken and other proponents of a broader scope of antitrust
review than enacted, Representative Hésmer, co-author of the
bill, rose on the House floor to set the record straight.

He noted that the language of the.legislation was a compro-
mise and warned: "Thus, the views and opinions expressed

in the letters from the Antitrust Division of the Department
of Justice are not necessarily authoritative, and may or may
not accurately represent the intent" of the bill. Congres-

sional Record, H. 11087 (December 3, 1970).

In this proceeding, the Justice Deparfment and the
Petitioners basically seek to achieve what Congress refused
to sanction, i.e., an unlimited antitrust review of every
facet of Applicant's activities as an electric utility.
Section 105(c) does not permit such review. Accordingly,
Applicant urges the Board to find that Applicant's activities
which are unrelated to the Oconee and McGuire units are beyond

the scope of this proceeding.
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Regulatory Staff

U. S. Atomic Energy Commission
Washington, D. C. 20545

3L

okepgy Rutberg

X@ii ust Counsel f&;
AEC Regulatory Sta

f



UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

)
)
)
)
)
)

In the Matter of

Docket Nos. 50-269A, 50-270A
' 50-287A
50-369A, 50-370A

DUKE POWER COMPANY

(Oconee Units 1

s 2 & 3,
McGuire Units 1 & 2

)

NOTICE OF APPEARANCE

Notice is hereby given that the undersigned attorney herewith
enters an appearance in the captioned matter. In accordance with

§2.713, 10 CFR Part 2, the foi]dwing information is provided.

Name: Benjamin H. Vogler
Address: U. S. Atomic Energy Commission
Washington, D. C. 20545 '
Telephone Number: Area Code 301, 973-7386
‘ (Or Code 119, Ext. 7386)
Admission: Supreme Court of Ohio
Name of Party: Regulatory Staff

U. S. Atomic Energy Commission
Washington, D. C. 20545

Q///{///)///q, //@(Z

Benjamin H. Vogler” __ .. o
AssiStant Antitrust Couns
for AEC Regulatory Staff

. Dated at Bethesda, Maryland
this 13th day of July, 1972.



In the Matter of

DUKE POWER COMPANY Docket Nos. S0=ZBIR, 50-2704
r &
J
L

50-30%4A, F”«57OA

s o S’ N S

(Oconee Units 1, 2 & 3,
McGudre i 2

NOTICE ANT OIDER FOR PREHEARING CONFEREHCE

PLEASGE TAKE HOTICE, that pursusni to the Atomic

Energy Commission's Rotice of Antitwust Hearing dated

in the TFederal Regl

{=3s
1}
et
i
i
P
A

June 28, 1972, and publi
(37 FR 13202) on July &, 1872, and in accordance with
the said Commission's Rules of Practice, a prehearing
coniference will be held in the above entitled proceedings

on September 6, 1972 at Courtroom 305, U. 5. Court of

<

Claims, 717 Madison Place, W. W., Washington, D. C. 20005
The cardinal objective of said prch,hring conierence
will be to establish a clear and particularized identifica-

tion of matters related to the issue whether activities

under the permits appl er for would create or maintain

- LT - : K
ﬁ. . :? . al . i
a situation inconsistent with the antitrust lavs as
specificd in suhbeect ion 10%5a of the Atomic Energy Act

of 1854, as amended .



TO THAT END, : ’

A,

B.

Each of the attorneys for the parties and for

the petitioners to intervene will supply in

writing to thig Board and to each other on or

before August 9, 1972 a statement listing:

1) The legal theory of the party or petitioner
concerning the question whether the issuance

& 3

ofesthe permits applied for would create or

maintain g situation inconsistent with the

m

&

antitrust laws and supplying the authorities
relied on in Support of such theory,

2)  The detailed facts on which sueh legal theory

Q.
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Persons involived ang attaching copies of all
docwrents Pertaining thereto,
Follewing the_exchange of such statements and
prior to the'prehearing conference, the attorne?s
for the parties and'the pétitioners are reguested
to discuss with each other and report to the
Board at the Prehearing conference on:
1) the pProspect of settlement; and
2)  their wi}lingness to stipulate to particular

facts o to a statement of: facts.,
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C. Each of the bPariies and the petition#rs shall
! '1
be prepareq to submit a¢ the prehearing

i conference-

1) a Written statement setling forth. under
topical headings a4 concise Statement of -
the essential facrg and a recitg] of the
Contested issues of fact angd of law.

» _

2) A’schedule of additionaj discoverj, if any,
whtich he Yequires apd 4 Cime table showing
the dateg by which each item gf discovery
Will he Complcted,

3) Copies of Written exhibits apg Printed
documentg which wijj be offéred in eévidence
at the formal hearing.

4) The Names ang addressgeg of 311 Witnesgeg

now intended to be called,

'l

It is Suggested thyr the foregolng documeni g

be

3

exchanged or if impracticablﬁ, made available tg all

Counsel for their examination PTior to the prehearing

conference.

Ao addition to determining the Particular factual

and legal ilssues o Lehdetenﬂined at the formal hearings

which is itg cardin: 11 also:

;-J-

Lu)bjective the Boarg W
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1. near oral arguments on the petitions to

intervene and consid €y amendments thereto;

@

2. consider motions addressed to:

a) jurisdictional questions including peuding

Proceedings before the Federal Power Commig

b) the letter of-advise of the Attorney Generag

¢) other matters including: simplific

™

tion of

issdes; add LJonal discovery; reduction in
-4
the amount of proof and number of expert

wiltnesseg: setitliement sroposals; the time
5 F s

table for discovery, if any; the presentarion
of the evidence at

listing of witnesses

and exchance of written
o

testimony and documents ary evidence; the submiss

and exchange of trig] briefs; and such other

matters as may aid in the d-aposition of the

proceodjno.

Each party shalil be represented at: the prehearing

conference by the attorney wbo €Xpects to present the

evidence at the formal nearln .

BY ORDER OF THE 4 TCMTC SAFETY
AND LICENSING ROA RD

L ssued at \“,thvLon L. C.
g eh day o or Ju" »‘, L97:

Lasion
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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

- v

In the Matter of ;
DUKE POWER COMPANY ) Docket Nos. 50-269A
) 270A
(Oconee Nuclear Stations Units 1, ) 287A
2 and 3; William B. McGuire
Nuclear Station Units 1 and 2) ) 3694
uclear ation Units ) 370A
)

CERTIFICATE OF SERVICE

I hereby by certify that copies of NOTICE OF CONSOLIDATED ANTITRUST
HEARING ON APPLICATIONS FOR CONSTRUCTION PERMITS AND OPERATING LICENSES
dated June 28, 1972, in the captioned matter have been served on the
following by deposit in the United States mail, first class or air mail,

this 29th day of June 1972:

Walter W, K. Bennett, Esq., Chairman

Atomic Safety and Licensing Board
P. 0. Box 185
Pinehurst, North Carolina 28374

John B. Farmakides, Esq.

Atomic Safety and Licensing Board
Panel

U. S. Atomic Energy Commission

Washington, D. C. 20545

Mr. Joseph F. Tubridy
4100 Cathedral Avenue, N. W.
Washington, D. C. 20016

William W. Ross, Esq.

Wald, Harkrader, Nicholson and
Ross

1320 Nineteenth Street, N. W.

Washington, D, C. 20036

William H. Grigg, Esq., Vice
President and General Counsel

Duke Power Company

P. 0. Box 2178

422 South Church Street

Charlotte, North Carolina 28201

William L. Porter, Esq.

Duke Power Company

P. 0. Box 2178

422 South Church Street
Charlotte, North Carolina 28201

Carl Horn, Jr., Esq., Vice
President and General Counsel

Duke Power Company

P. 0. Box 2178

Charlotte, North Carolina 28201

Roy B. Snapp, Esq.
Bechhoefer, Snapp and Trippe
Suite 512

1725 K Street, N. W.
Washington, D. C. 20006

Joseph Rutberg, Esqg.
Regulatory Staff Counsel '
U. S. Atomic Energy Commission
Washington, D. C. 20545

Robert E. Liedquist, Esq.
Antitrust Counsel

Office of the General Counsel
U. S. Atomic Energy Commission
Washington, D. C. 20545

Mr. Abraham Braitman, Chief

Office of the Antitrust and
Indemnity

Directorate of Licensing

U. S. Atomic Energy Commission

Washington, D. C. 20545




50-269A, 270A, 287A, 369A, 370A

Honorable Richard W. McLaren
Assistant Attorney General
Antitrust Division

U. S. Department of Justice
Washington, D. C. 20530

Honorable Walker B. Comegys
Acting Assistant Attorney General
Antitrust Division

U. S. Department of Justice
Washington, D. C. 20530

Joseph J. Saunders, Esq., Chief

Public Counsel and Legislatiwve
Section

Antitrust Division

U. S. Department of Justice

Washington, D, C. 20530

J. A. Bouknight, Jr., Esq.

J. 0. Tally, Jr., Esq.

Tally, Tally and Bouknight

Home Federal Building

P. 0. Drawer 1660

Fayetteville, North Carolina 283

Mr. H. W. Oetinger
2420 Rosewell Avenue, Apt. 503
Charlotte, North Carolina 28209

page 2

Attorney General, State of
North Carolina
Raleigh, North Carolina 27601

Attorney General, State of
South Carolina
Columbia, South Caroina 29201

Public Library of Charlotte and
Mecklenburg County

310 North Tryon Street

Charlotte, North Cardina 28202

Miss Louise Marcum, Librarian
Oconee County Library

301 South Spring Street
Walhalla, South Cardina 29691

02

LW/C%, e

cc: Mr, Bennett
Mr. Rutberg
Mr. Braitman
AS&LBP
Reg. Files

Office of/the cretary of the Commission
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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

In the Matter of

‘Docket Nos. 50-269A, 50-270A
50-287A
50-369A, 50-370A

DUKE POWER COMPANY

(Oconee Units 1, 2
McGuire Units 1 &

S Ml N St N Sr®

& 3,
2)

NOTICE OF CONSOLIDATED ANTITRUST HEARING ON APPLICATIONS
FOR CONSTRUCTION PERMITS AND OPERATING LICENSES

Pursuant to fhe Atomic Energy Act of 1954, as amended (the Act),
and the regulations in Title 10, Code of Federal Regulations, Part 50,
"Licensing of Production and Utilization Facilities," and Part 2, "Rules
of'Practice," notice is hereby given that a cbngolidated hearing will be
held,’at a time and place to be set in the future by an Atomic Safety and
Licensing Board (Board) designated herein, to cohsider_the antitrust
aspects of the applications filed under the Act by Duke Power Company
(the.applicant), for (a) construction permjt§ for two pressurized Tight
water nuclear power reactors (McGuire Nuclear Station-Unifs 1 and»Z) and
(b) operating licenses for three pressurized light water nuclear power
rea;tors (Oconee Nuclear Station Units 1, 2 and 3). The proposed McGuire
Nuclear Station Units will be Tocated on the shore of Lake Norman,
approximately seventeen miles northwest of Charlotte, North Carolina.
The Oconee Nuclear Station Units are located in eastern Oconee County,

near Seneca, South Carolina.

“The hearing will be conducted by an Atomic Safety and Licensing

Board (Board) designated by the Atomic Energy Commission (Commission)

. | u&u iR Ko - AOHA,NT0A KET:
PROD. & UTIL, EAC. 3¢ -230 1A 3%A



consisting of Joseph F. Tubridy, John B. Farmakides and Walter W. K.

lennet, t;., Chairman.

On Septenber 4, 1971, the Commission published fn the Federal
Register a letter from the Attorney General dated August 2, 1971, advising
the Commission that'certain antitrust aspects of the operating license
application of Duké Power Company for the Oconee Nuclear Station Units
1, 2 and 3 required a hearing pursuant to Section 105c of the Act. A
notice puB]ished wi%h the Attorney General's letter provided that, within
thirty days, any person whose interést may be affected by the proceeding
could file a petition for leave to intervene and request for an antitrust
hearing. In a timely joint petition; dated September 29, 1971, eleven
North Carolina municipalities requested leave to intervene and an antitrust
hearing. The e1even_North Carolina municipalities are the cities of
Statesville, High Point, Lexington, Monroe, Shelby and Albemarle, and the
towns of Corne]ius, Drexel, Granite Falls, Newton and Lincolnton. The
AEC regulatory staff and the applicant have responded to the joint petition.

On Octqber 19, 1971, the Commission published in the Federal Register

a letter from the Attorney Generaj dated September 29, 1971, advising the
Commission thqt certain antitrust'aspects of the construction permit
application of the Duke Power_ Company for the William B. McGuire Nuclear
Station‘Uhits 1 and 2 required a hearing pursuant to Section 105c of the

Act. A notice published with the Attorney General's letter provided that,

within thirty days, any person whose interest may be affected by the



proceeding could file a petition for leave to intervene and request for

an antitrust hearing. In a timely joint petition dated November 16, 1971,
nine North Carolina municipalities requested leave to intervene and an
antitrust hearing. The nine North Carolina municipalities are: the
cities of High Point, Lexington, Monroe, Shelby and Albemarle, and the
towns of Landis, Drexel, Granite Fai]s and Lincolnton. Answers to these
petitions were filed by the applicant and the AEC Regulatory Staff.

The Commission has found that consolidation of the hearings held in
response to the advice of the Attorney General would be conducive to the
proper dispatch of its business and ‘to the ends of justice. The Commission
has, therefore, determined thaﬁ fhe hearings should be consolidated. (10
CFR, s 2.716.) Power from the McGuire and Oconee Units is not proposed to
be marketed separately but is to be added to the applicant's integrated sys-
tem. The Attorney General has advised that the facts upon which he based his
advice and recommendations for an antitrust hearing regarding the McGuire Units
are identical to the facts set forth in his earlier communication concerning
the Oconee Units. 1In addition, a number of North Carolina municipals who ex-
pressed their interest in antitrustvissues concerning the Oconee Units have
also expressed their antitrust interests in the McGuire Units. Although there
are some minor variations in the makeup of the municipals concerning the
McGuire and Oconee Units, the antitrust interests}expressed for both units are
the same. However, consolidation of the hearings does not mean that Duke Power

Company's applications will be considered together as one application or
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are mutually dependent. There are two separate and distinct applications
pending in this matter and each application will be reviewed on its own
merits. Consolidation is simply for the convenience and dispatch of the
Commission's business.

The Conmﬁssion has also determined that the pending petitions should
be ruled upon by the Board in regard to their respective requests for
intervention.

A pre-hearing conference will bé held by the Board, at a date and
place to be set by it, to consider pertinent matters in accordance with
the Commission's'?u]es of Practice" (10 CFR Part 2). The date and place
of the hearing will be set by the Board at or after the pre-hearing

conference. Notices as to the dates and places of the pre-hearing con-

ference and the hearing will be pub]ished in the Federal Register.

The issue to be considered at thé hearing is whether the.activities
under the permits and licenses respectively in question.would create or
maintain a situation inconsistent with the antitrust laws as specified
in subsection 105a of the Act. .In its initial decision, the Board will
decide those matters relevant to that issue which are in controversy among
the parties and make its findings oﬁ the issue.

A cardinal pre-hearing objecti?e will be to establish, on as timely
a basis as possible, a clear and partfcu]arized identification of those
matters related to the issue in thié proceeding which are in controversy.
As a first step in this bre-hearing_pfocess, the Board shall obtain from
the parties a detailed specification of the matters which they seek to

have considered in the ensuing hearing.



In the evenl the Board finds that the activities under the respccti?e
permits or licenses would create or maintain a situation inconsistent with
the antitrust laws, it will also cdnsider, in determining whether permits
or licenses should be issued, continued, modified, or conditioned, such

}other factors, including the need for power in the affected area, as the
Board in its judgment deems necesséry to protect the public interest.
The Board's consideration in the latter regard shall be based on the
record submissions by the parties relevant to that matter.

The applications and the Attorney General's letters have been placed
in the Commission's Public Document Room,1717 H Street, N.W., Washington,
D.C. As they become available, the transcripts of the pre-hearing conQ_
ference and of the hearing wil]ialso be placed in the Commission's Public
Document Room, where they will be available for inspection by members of
the publi;. Copjes_of all of the foregoing documents_wi]] also be available
at the Public Library of_Char]qtte and Mecklenburg Counfies, 310 North
Tyron Street, Chér]ottg, North Carolina.

Any person who wishes to make an oral or written statement in this
proceeding setting forth his position on the issue specified, but who has

not filed a petition for leave to intervene, may request permission to
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make o limiled appearance pursuant to the provisions of 10 CFR section
2.715 of the Commission's "Rules of Practice." Limited appearances will
be permitted at the time of the hearing in the discretion of the Board,
within such Timits and on such conditions as may be fixed by the Board.
Persons desiring to make a limited appearance are requested to inform
the Secretary of the Commission, United States Atomic Energy Commission,
VWashington, D. C. 20545, not Tater than thirty (30) days from the date

of pubTlication of this notice in the Federal Register. A person permitted

to make a limited appearance does hot become a party, but may state his
position and raise questions which he would 1ike to have answered to the
extent that the questions are within the scope of the hearing as specified
hereinabove. A member of the public does not have the right to participate
in the proceeding unless he has been granted the right to intervene as a

party or the right of limited appearance.

In the event that the Board grants either or both pending petitions
to intervene, persons permitted to intervene shall become parties to the
proceeding, and shall have all the rights of the applicant and the regu-

latory-staff to participate fully in the conduct of the hearing.

An answer to this notice, pursuant to the provisions of 10 CFR
section 2.705 of the Commission's “Rules of Practice," must be filed by
the app11cant not later than twenty (20) days from the date of publication

of thlS notice in the Federal Reg1ster




Papers required to be filed in this proceeding may be filed by mail

or telegram addressed to the Secretary of the Commission, United States
Atomic Energy Commission, Washington, D. C. 20545, Attention: Chief,
Public Proceedings Branch, 1717 H Street, N. W., Washington, D. C.
Pending further order of the Board, parties are required to file,
pursuant to the provisions of 10 CFR section 2.708 of the Commission's
"Rules of Practice," an original and twenty conformed copies of each

such paper with the Commission.

With respect to this consolidated proceeding, the Commission has
delegated to the Atomic Safety and Licensing Appeal Board the authority
and the review function which would otherwise be exercised and performed
by the Commission. The Commission has established the Appeal Board
pursuant to 10 CFR §82.785 of the Commission's "Rules of Practice," and
has made the delegation pursuant to subparagraph (a)(1) of that section.
The Appeal Board for this proceeding will be composed of the Chairman
and two members designated in a subsequent Commission notice (]OICFR

§2.787).
UNITED STATES ATOMIC ENERGY COMMISSION

Dated at Germantown, Maryland
this 281 day of June 1972
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UNITED STATES
ATOMIC ENERGY COMMISSION

WASHINGTON, D.C. 20545

June 29, 1972

Director - -

Office of the Federal Reglster
National Archives & Records Service
Washington, D. C. 20408

Dear Sir:

Attached for publication in the Federal Register are an original and
two certified copies of a document entitled:

DUKE POWER COMPANY

NOTICE OF CONSOLIDATED ANTITRUST HEARING ON APPLICATIONS
FOR CONSTRUCTION PERMITS AND OPERATING LICENSES

Please publish as soon &s possibhle,

Publication of the above document at the earliest possible date would
be appreciated,

Sincerely yours,

W. B, McCool
Secretary of the Commission

Enclosures:
Originel and 2
certified copies
bee: Lbogket Clerk (Dir. of Reg.)
Public Informeti

Congressional Liéiso
Joseph J. Saunders,
Dept. of Justice
Public Proceedings Branch (SECY)
DC Files (SECY)
CT Tles (SECY)

PR Rutberg , O6C
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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

In the Matter of

Docket Nos. 50-269A, 50-270A
50-287A
50-369A, 50-370A

DUKE POWER COMPANY

(Oconee Units 1, 2 & 3,
McGuire Units 1 & 2)

NOTICE OF CONSOLIDATED ANTITRUST HEARING ON APPLICATIONS
FOR CONSTRUCTION PERMITS AND OPERATING LICENSES

Pursuant to fhe Atomic Energy Act of 1954, as amended (the Act),
and the regulations in Title 10, Code of Federal Regulations, Part 50,
"Licensing of Production and Utilization Facilities," and Part 2, "Rules
of Practice," notice is hereby given that a cﬁngo]idated héaring will be '
held, at a time and place to be set in the future by an Atomic Safety and
Licensing Board (Board) designated herein, to consider the antitrust
aspects of the applications filed under the Act by Duke Power Company
(the.applicant), for (a) construction permité for two pressurized light
water nuclear power reactors (MCGuire Nuclear Station Units 1 and 2) and
(b) operating licenses for three pressurized light water nuclear power
reactors (Oconee Nuclear Station Units 1, 2 and 3). The proposed McGuire
Nuclear Station Units will be located on the shore of Lake Norman,
approximately seventeen mi]es northwest of Charlotte, North Carolina.
The Oconee Nuclear Station Units are located in eastern Oconee County,
near Seneca, South Carolina.
| “The hearing will be conducted by an Atomic Safety and Licensing

Board (Board) designated by the Atomic Energy Commission (Commission)



consisting of Joseph F. Tubridy, John B. Farmakides and Walter W. K.
Bennett, Chairman. '

On September 4, 1971, the Commission published fn the Federal
Register a letter from the Attorney General dated August 2, 1971, advising
the Commission that certain antitrust aspects of the operating license
application of Duké Power Company for the Oconee Nuclear Station Units
1, 2 and 3 required a hearing pursuant to Section 105c of the Act. A
notice pub]ished wi%h the Attorney General's letter provided that, within
thirty days, any person whose interést may be affected by the proceeding
could file a petition for leave to intervene and request for an antitrust .
hearing. In a timely joint petition, dated September 29, 1971, eleven
North Carolina municipalities requested leave to intervene and an antitrust
hearing. The eleven North Carolina municipalities are the cities of
Statesville, High Pqint, Lexington, Monroe, Shelby and Albemarle, and the
towns of Cornelius, Drexel, Granite Falls, Newton and Lincolnton. The
AEC regulatory staff and the applicant have responded to the joint petition.

On October 19, 1971, the Commission published in the Federal Register

a letter from the Attorney Genera] dated September 29, 1971, advising the
Commission that certain antitrustlaspects of the construction permit
application of the Duke Power Company for the William B. McGuire Nuclear
Station Uﬁits 1 and 2 required a hearing pursuant to Section 105¢c of the

Act. A notice published with the Attorney General's letter provided that,

within thirty days, any person whose interest may be affected by the



proceeding could file a petition for leave to intervene and request for

an antitrust hearing. In a timely joint petition dated November 16, 1971,
nine North Carolina municipalities requested leave to intervene and an
antitrust hearing. The nine North Carolina municipalities are: the
cities of High Point, Lexington, Monroe, Shelby and Albemarle, and the
towns of Landis, Drexel, Granite Falls and Lincolnton. Answers to these
petitions were filed by the applicant and the AEC Regulatory Staff.

The Commission has found that consolidation of the hearings held in
response to the advice of the Attorney General would be conducive to the
proper dispatch of its business and to the ends of justice. The Commission
has, therefore, determined thaf fhe hearings should be consolidated. (10
CFR, § 2.716.) Power from the McGuire and Oconee Units is not proposed to
be marketed separately but is to be added to the applicant's integrated sys-
tem. The Attorney General has advised that the facts upon which he based his
advice and recommendations for an antitrust hearing regarding the McGuire Units
are identical to the facts set forth in his earlier communj;ation concerning
the Oconee Units. In addition, a number of North Carolina municipals who ex-
pressed their interest in antitrust_issues concerning the Oconee Units have
also expressed their antitrust interests in the McGuire Units. A}though there
are some minor variations in the makeup of the municipals concerning the
McGuire and Oconce Units, the antitrust interests expressed for both units are
the same. However, consolidation of the hearings does not mean that Duke Power

Company's applications will be considered together as one application or
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are mutually dependent. There are two separate and distinct applications
pending in this matter and each application will be reviewed on 1ts own
merits. Consolidation is simply for the convenience and dispatch of thei
Commission's business.

The Commission has also determined that the pending petitions should
be ruled upon by the Board in regard to their respective requests for

intervention.

A pre-hearing conference will be held by the Board, at a date and
place to be set by it, to consider pertinent matters in accordance with
the Commission's "Rules of Practice" (10 CFR Part 2). The date and place
of the hearing will be set by the Board at or after the pre-hearing

conference. Notices as to the dates and places of the pre-hearing con-

ference and the hearing will be pub]ished in the Federal Register.

The issue to be considered at thé hearing is whether the_activities
under the permits and licenses respectively in question would create or
maintain a situation inconsistent with the antitrust lTaws as specified
in subsection 105a of the Act. .In its initial-decision, the Board will
decide those matters relevant to that issue wh{ch are in controversy among
the parties and make its findings on the issue.

A cardinal pre-hearing objecti?e will be to establish, on as timely
a basis as possible, a clear and particu]arized identification of those
matters related to the issue in thi§ proceeding which are in controversy.
As a first step in this bre—hearing pfocess, the Board shall obtain from
the parties a detailed specification of the matters which they seek to

have considered in the ensuing hearing.



[n the evenl the Board finds that the activities under the respective

permits or licenses would create or maintain a situation inconsistent with
the antitrust laws, it will also cdnsider, in determining whether permits
or licenses should be issued, continued, modified, or conditioned, such
other factors, including the need for power in the affected area, as the
Board in its judgment deems necesséry to protect the public interest.

The Board's consideration in the latter regard shall be based on the
record submissions by the parties relevant to that matter.

The applications and the Attorney General's letters have been placed
in the Commission's Public Document Room,1717 H Street, N.W., Washington,
D.C. As they become available, the transcripts of the pre-hearing con-
ference and of the hearing will also be placed in the Commission's Public
Document Room, where they will be available for inspection by membérs of
the public. Copies of all of the foregoing documents_wi]] also be avai]ab]e
at the Public Library of‘Char]otte and Mecklenburg Counties..310_North
Tyron Street, Charlotte, North»Caro]ina. | i

Any person who wishes to make an oral or written statement in this
proceeding setting forth his position on the issue specified, but who has

not filed a petition for Teave to intervene, may request permission to
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make o limiled appearance pursuant to the provisions of 10 CFR section
2.715 of the Commission's "Rules of Practice." Limited appearances will

be permitted at the time of the hearing in the discretion of the Board,
within such limits and on such conditions as may be fixed by the Board.
Persons desiring to make a limited appearance are requested to inform

the Secretary of the Commission, United States Atomic Energy Commission,

Washington, D. C. 20545, not later than thirty (30) days from the date

of publication of this notice in the Federal Register. A person permitted

to make a limited appearance does ﬁot become a party, but may state his
position and raise questions which he would like to have answered to the
extent that the questions are within the scope of the hearing as specified
hereinabove. A member of the public does not have the right to participate
in the proceeding unless he has been granted the right to intervene as a

party or the right of limited appearance.

In the event that the Board grants either or both pending petitions
to intervene, persons permitted to intervene shall become parties to the
proceeding, and shall have all the rights of the applicant and the regu-

latory staff to participate fully in the conduct of the hearing.

An answer to this notice, pursuant to the provisions of 10 CFR
section 2.705 of the Commission's "Rules of Practice," must be filed by
the applicant not later than twenty (20) days from the date of publication

of this notice in the Federal Register.




Papers required to be filed in this proceeding may be filed by mail

or telegram addressed to the Secretary of the Commission, United States
Atomic Energy Commission, Washington, D. C. 20545, Attention: Chief,
Public Proceedings Branch, 1717 H Street, N. W., Washington, D. C.
Pending further order of the Board, parties are required to file,
pursuant to the provisions of 10 CFR section 2.708 of the Commission's
"Rules of Practice," an original and twenty conformed copies of each

such paper with the Commission.

With respect to this consolidated proceeding, the Commission has
delegated to the Atomic Safety‘and Licensing Appeal Board the authority
and the review function which would otherwise be exercised and performed
by the Commission. The Commission has established the Appeal Board
pursuant to 10 CFR82.785 of the Commission's "Rules of Practice," and
has made the delegation pursuant to subparagraph (a)(1) of that section.
The Appeal Board for this proceeding will be composed of the Chairman
and two menbers designated in a subsequent Commission notice (10 CFR

§2.787).
UNITED STATES ATOMIC ENERGY COMMISSION

Dated at Germantown, Maryland
this 28 ¢y day of June 1972
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BEFORE THE ATOMIC ENERGY COMMISSION

(Oconee Nuclear Station,
Units 1, 2, and 3)

In the Matter of ) /0 /¢L7A
. ) Docket Nos. 50-269
DUKE POWER COMPANY ) 50-270
) 50-287
)
)

ANTI-TRUST

Motion For Leave to File
Answey to Petition to
Intervene Two Days
Out of Time

Duke Power Company, Applicant in the above—captidned
proceeding, hereby moves the Commission for leave to file its
Answer to the JointiPetition of Statesville, et al.; two days
out of time. In support thereof, Applicant shows the following:

On September 4, 1971, the Cqmmission,'pursuant to

Section lOS(c)(S) of the Atonic Energy Act, as amended, published

in the Feaeral Register the Attorney General s advice concerning
the antitrust aspecLs of the license appllcatlon in the captloned
matter, together with a notlce providing thirty days for-lnter-
ested parties to file petitions for leave'to intervene and re-
quests for an antitrust hearing.

In a joint petition dated Septenber 29, 1971, eleven
North Carolina municipalities - the cities of Statesville, High
Point, Lexington, Monroe, Shelby, and Albemarle, and the towns
of Cornelius, Drexel, Granite Falls, Newton, and Lincolnton --
requested ledve to intervene and an-antitrust hearing: Pursuant
to Section'2.7l4(b) of the Commission's‘RuleS'of Practice, An-
swers to said Joint Petition were due October 12, 1971.

Said Joint Petition was not served upon the undersigned

counsel for Applicant, nor to date has a copy'of.said Joint Peti-

e
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tién been made available for inspection in the Commission's
public document room in‘Washington, D. C. The Joint Pefition
was served upon Applicant at its headquaréers in Charlotte,
North Carolina, and was, in turn, forwarded to the undersigned
on Octobér 7, 1971. The undersigned received the Joint Peti-
tion on October 12, 1971 -- the due date for Applicant's Answer
to said Joint Petition. | l
WHEREFORE, Applicant Duke Power Company moves the
. Commission for leave’to file its Answer to the Joint Petition
of Statesville, et al., on October 14, 1971, two days out of
time. | |

Respectfully submitted,

Yo s A

Villiam W. Ross

Fo A [ /xjww

‘Keith S. Watson

Attorneys forx Duke Power Company

October 14, 1971



In the Matter of

DUKE POWER COMPANY
(Oconee Nuclear Station,
Units 1, 2 and 3)

' BEFORE THE

o

UNITED STATES ATOMIC ENERGY COMMISSION

50-269
50-270
50~287

Docket Nos.

CERTIPICATE OF SERVICE

I hereby certify that copies of the foregoing "Motion for
Leave to File Answer to Petition to Intervene Two Days Out of
Time" in the captioned matter have been served upon the follow-

ing by deposit in the United States mail,
mail, this 1l4th day of October 1971:

Mr. Stanley T. Robinson, Jr.
Chief, Public Proceedings Branch
Office of the Secretary

of" the Commission
U. S. Atomic Energy Commission
Washington, D. C. 20545

J. 0. Tally, Jr.,
P. O. Drawer 1660
Fayetteville, North Carolina

Esqguire

Mr. Dayne H. Brown, Director
State Radiation Protection Program
North Carolina State Board
’ of Health
Raleigh, North Carolina 27602

Honorable Reese A. Hubbard
County Supervisor of Oconee County
Walhalla, South Carolina 29621

Mr. Jecseph Knotts, Jr.

Counsel for AEC Requlatory Staff
U, 5. Atoric Energy Conmission
Washington, D. C. 20545

Mr. Robert Liedguist

Antitrust Counsel for AEC
Regulatory Staff

U. S. Atomic Energy Commission .

Washington, D. C. 20545

first class or ailr

Spence Reeder, Esquire
Spencer Building

Saint Michaels, Maryland 21663
Jack R. Harris, Esquire

Suite 207

Stimpson Wagner Building
Statesville, North Carolina 28677

Dr. W. C. Bell

State Planning Task Force

P. 0. Box 1351

Raleigh, North Carolina 27602

Mr. J. Bonner Manly, Director
State Development Board
Hampton Office Building
Columbia, South Carolina 28202

Algie A. Wells, Esquire, Chairman
2tonmic Safety and Licornzing
Board Panel
U. S. Atomic Energy Commission

Washington, D. C., 20545

(ﬁw (- (&"’f« f{’/s,

Keith S.-Watsg®tn
Wald, Harkrader, Nicholson & Ross
Attorneys for Applicant




BEFORE THE

UNITED STATES ATOMIC ENERGY COMMISSION

OCONEE NUCLEAR STATIONS UNITS 1, 2 AND 3

DOCKET NOS. 50-269
50-270

DUKE POWER COMPANY AN TE»TRUST
\
|

' | . . IN THE MATTER OF
50-287

ANSWER OF APPLICANT DUKE POWER COMPANY
' ' TO ' JOINT PETITION OF
NORTH CAROLINA MUNICIPALITIES, STATESVILLE ET AL.,
FOR LEAVE TO INTERVENE
'AND OBTAIN ANTITRUST REVIEW

| The Applicant Duke Power Cowmpany, answéring the Fetiticn
of the North Cafolina Muniéipalities, Statesville, et al., filed -
‘ on or about the 29th day of September, 1971,'alleges:
1. Paragraph 1 of the Petition to Intervene is admitted,
except that-it‘is denied that the Town of Newton, North Carolina,

is a Petitioner. Applicant is informed and believes that the



Town of NeWton, on or about>the 3rdvday of June, 1969, by resolu-
tion of its Towﬁ Council, formally Withdrew as an intervenor and
ﬁrotestant in this prdceeding.' - '

2. Paragfaph 2‘Qf’the Petition is admitted, except
that it‘is.denied fhat thé hﬁnicipalities are "captive" customers
of the Appiicant Duke Power Company. It is further denied that
"The availability and p:ice of power to each and all of peti- |
tioners are initially and‘inextricably bound with and in the
determinations in this proceeding.”

3. Answering Paragraph 3 of the Petition, it is ad-
“mitted that the Applicant Duke Powér Company together with
Carolina Power & Light‘Company, South Carolina Electric & Gas
Company and Virginia Elecﬁric and Power Company executéd on
July 9, l970; and filed with the Federal Power Commission on -
July 10, 1970, an agreemeﬁt‘terminating the Cérolinas—Virginias
Power Pool Agreement; and at the same time filed with the Federal
Power Commission a series of rate schedules under which they
would‘in the fﬁture buy from and sell poWerwto each othér and
buy from or sell to any other power supplier with whom they
are interconnected. A co§y of the July 9, 1970 Agreement was

attached as Exhibit A to Applicant's Answer to Joint Petition,

filed February 9, 1971, and is incorporated herein by reference.
.It is denied that the powerlsalesAbetween Duke Power Company,

Carolina Power & Light'Company, Virginia Electric and Power



t

Company and Séuth Carolina Eleétric & Gas éompany constitute a
pool or a joint venture, or that any pool or joint venture exist
since termination of the CARVA Pool Agreement. Applicant Duke
Power Company is willing to sell power, when available, to any
poWér_supplier With whom it is interconnected, under the rate
schedules set forth in Exhibit A. The Limited Term Power and
Energy Schedule provides for pricing power and energy in essen-

tially the same manner that these Petitioners' wholesale rates

from Duke are fixed by the Federal Power Commission. It is further

denied that "Duke, a giant utility, is unable alone to reap the
full economic benefits of nuclear power." "It is denied that
ﬁnone of petitioners is able alone (nor by combination with one
another) effectively to enjoy the benefits of this low-cost source
of powerx." it is denied that "Monopolization of the benefits'of
nuclear power and of electric power marketing over petitioners'
geographic area by Duke appears then imminent." Petitioners
themselves have publicly repreéented to the contrary. Applicant
is informed and believes and alleges that the petitioners are
‘members of ElectriCities of North Carolina, which together with
the North Carolina-Eleétric Membership Corporation, whose mémber—
“ship comprisesvthe rural electric cooperatives operating in North
Carolina, have formed an organization known as EPIC.(Electric

Power in Carolina) which_proposes to build three large scale




‘nuclear generating plants, three fossil fuel plants and one

pumped-storage hydroelectric plant in Noxth Carolina, linking
them with transmission grids of 500 KV and 230 KV, duplicating

the generation and transmission facilities of the Applicant

“Duke Power Company and Carolina Power & Light Company in North

Carolina. Applicant is further informed and believes and so
alleges that petitioners' attorneys, Tally, Tally and Bouknight,
and their engineers R. W. Beck and Assoclates and Southern
Engineering Company of Georgia have recommended that such a
generation and transmission plan is feésible for the long range
power supply of the cities and cooperatives of North Carolina.
Copy of the EPIC plan waé attached as Exhibit B to Applicant's
Answer to Joint Petition, filed February 9, 1971, and is incor-
porated herein by reference. Except as herein admitted, thé
allegations of Paragraph 3 of the Petition are denied.

4. Answering Paragraph 4 of the Petition, Applicant
admits that the petitioners are entitled to the "opportunity to
enjoy equally with their competitors access.to the miracle of
noclear generation.” Applicant avers that the questicn of what
is petitioners' fair share of *he nuclear generation beiny con-
structed by Duke is a matter within the primary jurisdiction of
the Federal Power Commission. Except as herein admitted, the

allegations of Paragraph 4 of the Petition are denied.



|

5. The allegations of Paragraph 5 of the Petition '
are denied. Applicaﬁt further alléges that the justness and
reasonableness of its wholesale poWer rates to these peti-
tioners, and to its oﬁher municipal and rural electric cooperative
customers in North and South Carolina is now at issue in a pro-
ceeding pending before the Federal Power Commission in F.P.C. .
Docket No. E-7557, In the Matter of Duke Power Company, in
which proceeding the Applicant here is seeking a 17% increase
in its wholesale rates to these petitioners and its other muni-
cipal and rural electric cooperative customers. Petitioners :
“here are intervenors and protestants in that proceeding pending
before the Federal Power Commission, which proceeding when
firally concluded will of necessity determine the justness and
reasonableness of the wholesale rateé df Duke Power Company to
these petitioners. In this proceeding the fair share of these
petitioners in the economies o£ nuclear generation, as well as
their fair share of the economies of conventional generation and
large-scale transmission will be determined by the well-settled
cpab - :filiﬁyrrégulatory vrinciple of cost of service to each
class of customers. At present these petitioners enjoy the
lowest rate of any class of customers in Duke Power Company's
rate structure. It is denied that these petitioners' wholesale
power costs from Duke Power Company place them at‘any competitive
disadvantage to Duke Power Company with respecﬁ to new retail

customers.



6.

miﬁted that in the hearing on Duke Power Company's Application
for a construction permit, these petitionersiwere permitted to
intervenc and that they did make formal demand upon Duke to

sell these petitioners a 4% undivided interest in the.entire
Oconee Nuclear Station, and that the Applicant Duke Power Company
denied that demand on the grounds fhat (1) it would cause a
discrimination against Duke's other lafge custoﬁers similarly
situated, contrary to the Federal Power Act and thé Public
Utility Regulatory Laws of South Carolina; (2) under the laws

of North Carolina and South Carolina fhe petitioners have no

legal authority to own an interest in the Oconee Nuclear

Station. 1In

in Paragraph 6 of the Petition, the Applicant Duke Power Company

again denies

7.

AND FOR A FURTHER ANSWER TO THE PETITION TO INTERVENE,

Answering Paragraph 6 of the Petition it is ad-

response to the renewal of that request and demand

same, and for the same reasons.

Paragraph 7 of the Petition is denied.

Applicant Duke Power Company alleges:

1, Urit Xo. 1 of the Oconee Nuclear Statidn is now
scheduled for operation around the first of the year, and the
capacity and energy to be produced by this unit will be badly
needed in the Applicant's service area at that'time.
cant therefore requests, in the intereét of its electric customers,

including these petitioners,  that if the Commission determines

The Appli-




that a hearing on antitrust issues is necessary, that pursuant

to Section 105 (c) (8) of the Act, as amended, and the Commission's

Regulations pursuant to the Act as amended, Section VIII, Appendix

A, 10 CFR Part 2, Subsection (e), the Commission issue to the
Applicant Duke Power Company the operating license for Oconee
Unit No. 1, conditioned upon the final outcome of the hearing

on antitrust issues as specified in Section 50.55b of the

Regulations.

2. Applicant opposes the Petition because it is overly
broad in two crucial respects. First, the petitioners request
leave to "become parties erAall purposes.” Since their Petition
raises only antitrust issues, ité request is over-broad and should
be limited to Commission éntitrust proceedings held pursuant to
Section 105(c) of the Atomic Energy Act, as amended, 21 U.s.C.
§2135. Second, the Petition at numerous places throughout
appears to contemplate consideration and decision by the Commis-
sion of issucs unrelated to the Commission's consideration of
.the above-captioned license application or to the Commission's
inyuiry whethervApplicantfs'activities under said license wnuld
create or maintain a situtation inconsistent with the antitrust
laws. To the extent that the retition seeks to raise issues
unrelated to said épplication‘or séid inquiry, it should be denied.
In not opposing petitioners' intervention in the proceeding,

Applicant reserves its right to Ehallenge, in the light of



governing law, the scope of petitioners' participation herein,
including, but not restricted to, the issues posed, discovery
sought, evidence presented, and any and all other matters arising

during the course of the proceeding.

Respectfully submitted,

DUKE POWER COMPANY

By ~)?£<A4/J /é” & i
William H. Grlgg P i
Vice President and Geheral Counsel
422 South Church Street

Charlotte, North Carolina 28201

Attorney for Applicant

WALD, HARKRADER, NICHOLSON & ROSS

/.»

W Varfléld Ro

K%SWKD

.Kelth S. Watson

1320 Nineteenth Street, N. W.
Washington, D. C. 20036

Attorneys for Applicant

October 14, 1971



BEFORE THE

" UNITED STATES ATOMIC ENERGY COMMISSION

In the Matfer,of )
o ) |
DUKE POWLR COMPANY ) Docket Nos. 50-269
' _ ) ' ' 50-270
(Oconeec Nuclear Station, ) 50-287
)

Units 1, 2 and 3)

CERTIFICATE OF SERVICE:

I hereby certify that copies of the foregoing "Answer of Applicant Duke
Power Company to Joint Petition of North Carolina Municipalities, Statesville
et al., for Leave to Intervene and Obtain Antitrust Review" in the captioned
matter have been served upon the following by deposit in the United States
mail, first class or air mail, this 1l4th day of October, 1971:

Mr. Stdnley T. Robinson, Jr. Spencer Reeder, Esquire
Chief, Public Proceedings Branch : Spencer Building
Office of the Secretary of the Commission : Saint Michaels, Maryland 21663
U. S. Atomic Energy Commission ' ’
Washington, D. C. 205345 - " Jack R. Harris, Esquire

: ' o . - . Suite 207, Stimpson~Wagner Bldg.
J. 0. Tally, Jr., Esquire ' Statesville, North Carolina 28677
P, 0. Drawer 1660 : . . :
Fayetteville, North Carolina S Dr. W. C. Bell

S . : State Planning Task Force
coL L e VL Trown, Tluanrivo - © . P. 0. Beox 1351
Statc Radiation Protection Program g Raleigh, North Carolina 27602
Moareh Caroling State Board of Health )
Haleiph, North varelina 27602 o Mr. J. Bonner Mauly, Director
o o _ ~ State Development Board

Honorable. Reese A, Hubbard , © Hampton Office Building
County Supervisor of Oconee County - .Columbia, South Carolina 29202

walhalla, South Carolina 29621
' Algie A. Wells, Esquire, Chairman

Mr. Joseph B. Knotts, Jr. Atomic Safety and Licensing Board Panel
Counsel for AEC Regulatory Staff ' U.S. Atomic Energy Commission
U. S. Atomic Energy Commission - Washington, D. C. 20545

Washington, D. C. 20545

Mr. Robert.Liédquist™ : '
Antitrust Counsel for AEC’ : :
Regulatory Staff , ‘ 0£>" :
U. S. Atomic Energy Commission A} Aﬁaigg; Sl
Washington, D.C. 20545 ' _ _ wnl. Warfield Ross '
s : - ' Wald, Harkrader, Nicholson & Rose
Attorneys for Applicant
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(Oconee Nuclear Station,
Units 1, 2, and 3)

., “an -
&7 BEFORE THE COMMISSION
\\\7\75 (5) ’ A / : B " r‘,J ‘. )
In the Matter of ) VA e T
| ) Docket Nos. 50-2694"
DUKE POWER COMPANY ) 50-270
' ) 50-287 ;
)
)

REPLY OF THE AEC REGULATOR+ STAFF TO JOIMT PETITION
OF ELEVEN NORTH CAROLINA MUNICIPALITIES

1}

On September 4, 1971, the Commission, pursuant to Section 105c.(5)

of the Atomic Energy Act, as amended, published in the Federal Register
the Attorney General's advice concerning the antitrust aspects of the

license app]ication in the captioned matter, together with a notice

providing th1rty days w1th1n wh1ch 1nterested part1cs might file J o

pet1t1ons for 1eave to 1ntervene and requests for an antitrust hearing'

In a joint petition dated September 29, 1971, eleven North Carolina
municipalities - the cities of Statesville, High Point, Lexington,

Monroe, Shelby, and Albemarle, and the towns of Cornelius, Drexel,

ATOMIC, ENERGY COMMISSION T

‘ HO Al T A
DULIIT NUNBLR - 2704

ANTLTRUST. ™ prov sun, pe 2794

Granite Falls, Newton, and Linco]nton'(munitipalities) - requested leave -

to intervene and an antitrust hearing.
I.
An antitrust hearing is required in this matter. The app]iéntiun for

an operating license was pending before the Commission upon enactment

~of Public Law 91-560. Through a joint petition dated January 18, 1971,

AT



‘ matter ..... -

-2~

“the municipalities timely sought antitrust review.l/ Accordingly, the

application herein was forwarded to the Attorney General for prelicensing
advice as to whether Commission proceedings invb]ving inquiry into anti-

trust aspects were warranted. "Such proceedings must be held by the

Commission if the Attorney General advises that there may be adverse

entitrust aspects and recommends a hearing.“g/ The Attorney General has

rendered such advice.

In those instances where the Commission holds an antilrust hearing on an

application for 'a construction permit or an operating license, Section

- 105¢.(5) of the Atomic Energy Act, as amended, requires the Commission

. . . N v . i
to make a finding as to whether the activities under the 1icensevwou]d;

1

create or maintain a situation inconsistent with the antitrust laws.
In arriving at such a finding, tHe!Commission "shall give due considera-
tion to the'advice received from;the Attorney General and to such evidence

as may be provided during the‘pré;fedjngs in connection with such subject . -
u_3_/ ) ' . .

The Attorney General's adVisory letter on the antitrust aspects of the

pending application focuses upon the alleged conduct of applicant Duke

1/ See "Memorandum and Order" of the Commission, In the Matter of Duke
Power Company, Docket Nos. 50-269A, 50-270A, and 50-287A, April 5, 1971,

2/ S. Rep. No. 91-1247, 91st Cong. 2d Sess., 30 (1970).
3/ 42 u.s.c. §2135¢.(5) (1970). . |




Power Company vis-a-vis its customer-competitors. Among the matters

believed by the Attorney General to raise “"substantial questions re-

garding the applicant's activities.énd probable activities under the

1icenee" is the app]icant's alleged refusel_to,coordinate its nuclear
generation expansion program with certain municipalities who wish to

.participate in that program by puﬁchasing an interest in or power

supply from the Oconee nuclear facilities.

In their joint petition, the municipalities assert that they are whole-
sale customers of - the app]icaht who compete with applicaht in the retail

sale of electric power. They request, inter alia, that the award of any

operating 11censes be cond1t1oned upon prov1s1on to them of an oppor—
tunity to purchase an interest in the Oconee nuclear facilities, main-
taining that their ability to remain compet1t1ve with the app]]cant and

to survive as viable utilities is dependent on such relief.

In view of the foregoing, the staff believes that it would be appro--
priate for the Commission to admit the municipalities as full parties in

the required antitrust hearing.

The legislative history of Sectiqn 105 of the Atomic Energy Act and the

Commission's "Rules of Practice" .contemplate that hearings on the antitrust



.

aspects of an application for a construction permit or an operating
Ticense will be held separately from the hearing held on the radio-
1ogica]‘hea1th and safety and envifonmenta].aspects of the app]ication.ﬂj
Although their joint petition is based solely upon antitrust considera-
tions, we note thét the municipalities request to "become parties for

all purposes" and to be accorded "full rights..... to which parties are
entitled, before the Atomic Energy‘Commissioﬁ and all boards and authori-
ties subordinate thereto...." To the extent that the municipa}ities re-
quest leave to intervene in any Cdmmission procceding other than the re-

quired antitrust hearing, their joint petition should be denied. The

joint petition does not raise any contentions concerning health and

safety, national security, or environmenta].considerations concerning the -
pending applications, and, accordingly, clearly fails to meet the substan- !

tive requirements of Section 2.714 of the Commission's "Rules of Practice."

‘Respectfully submitted,

o
Lty it e Lraten

Robert E. Liedquist/”
Antitrust Counsel for AEC Regulatory
Staff '

Dated at Bethesda, Maryland,

thic 12th dav of October, 1971,

4/ S. Rep. No. 91-1247, 91st Cong. 2d Sess., 15 (1970).
10 CFR Appendix A, Part VIII.

i
/



BEFORE THE

UNITED STATES ATOMIC.ENERGY COMMISSION/

IN THE MATTER OF

DUKE POWER COMPANY

(Oconee Nuclear Statioﬁ Unifs 1, 2 and 3) A '7/’
ANTI. -
DOCKET NOS. 50-269 ! TRUST
50-270

50-287

JOINT PETITION
OF
‘THE FOLLOWING .
MUNICIPALITIES IN NORTH CAROLINA:

. STATESVILLE, HIGH POINT, LEXINGTbN MONROE,
SHELBY, ALBEMARLE, CORNELIUS, DREXEL, GRANITE
FALLS, NEWTON and LINCOLNTON

FOR
LEAVE TO INTERVENE
: AND BECOME
PARTIES FOR ALL PURPOSES
AND TO OBTAIN AN ANTITRUST REVIEW

- Tally, Tally & Bouknlght ,
Attorneys and Counsellors at Law
P. 0. Drawer 1660
Fayetteville, North Carolina 28302

,AttorneYs_forZJoint.Petitioners

- 29 September 1971

TALLY, TALLY & BOUKNIGHT
ATTORNEYS AT LAW
FAYETTEVILLE, N. C.
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BEFORE THE

' UNITED STATES ATOMIC ENERGY COMMISSION

IN THE MATTER OF
DUKE POWER COMPANY

(Oconee Nuclear Station Units 1, 2 and 3)

DOCKET NOS. 50-269
-50-270
50-287

JOINT PETITION
OF
THE FOLLOWING
MUNICIPALITIES IN NORTH CAROLINA:

STATESVILLE, HIGH POINT, LEXINCTON, MONROE,
.. SHELBY, ALBEMARLE, CORNELIUS, DREXEL, GRANITE .
FALLS, NEWTON, and LINCOLNTON

. FOR
'LEAVE TO INTERVENE
AND BECOME
'PARTIES FOR ALL PURPOSES
AND TO OBTAIN AN ANTITRUST REVIEW

" "PETITIONERS
1. Petitioners are municipalities in and ofﬁthe'State5qf North
Carolina whose names and addresses are:

City of Statesville -
Statesville, North Carolina - .

City of High Point
High Point, North Carolina

City of Leiington'- :
Lexington, North-Carolina -

3

TALLY, TALLY & BOUKNIGHT
ATTORNEYS AT LAW
FAYETTEVILLE, N. C.



City of Monroe
Monroe, North Carolina

City of Shelby
Shelby, North Carolina .

City of Albemarle
Albemarle, North Carolina

Town of Cornelius :
Cornelius, North Carolina -

Town of Drexel
Drexel, North Carolina : .

Town of Granite Falls
Granite Falls, North Carolina -

Town of Newton
Newton, North Carolina

Town of Lincolnton
Lincolnton, North Carolina

who come now, in accord with Sections 105c. (3) aﬁd'189 of the Atomic Energy
Act of 1954, as amended, and‘Sectibnv2.714 of the Commission's Rules of

Practice; and, notice of receipt of applicatidn of facility operating license

'by Duke Power Company having_been'puﬁlished in the Fedéral Register on

29 Decémber 1970; and these petitioners having participated as intervenors

in the construction permit stage of this proceeding; and héving there sought
to obtain a.determination of -antitrust isSues, herebf.move to intervene and .
to be admitted as parties; and to be accorded the full rights, among others,
to file motions, institute pleadings, submit testimony, cross—e*amine wit-
nesses, submit briefs, aﬁd argue oraily, to'which parties are entitled,

before the Atomic Energy Commission and all boards and authorities subordinate..;'
thereto, including the.Atomic Safety and Licensing Bdard; and hereby reqUeSt

an antitrust review pursuant to Section 105 of ‘the Atomic Enqrgy'Act of 1954,"

TALLY, TALLY & BOUKNIGHT
ATTORNEYS AT LAW
FAYETTEVILLE, N. C.
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as-amended Counsel for all joint petltloners and upon whom serv1cé of -
',all process and papers may be made (and upon whom ‘all 301nt petltloners
-;equestyand direct that such be-made), W1th their address,:are:
Tally, Tally & Bouknlght | |
Attorneys and Counsellors at Law

P. 0. Drawer 1660
Fayetteville, North Carolina 28302

‘DESCRIPTION OF PETITIONERS

2. The joint petitioners for leave to intervene are North Carolina
municipalities each of which owns and operates an electric distribution system,
selling electricity at retail to ultimate consumers within and without their
‘municipal borders. All of the joint petitioners are captive wholesale custo-
mers of applicant Duke Power Company (Duke); and in many instances compete
with Duke for retail customers. Together they pay Duke millions of dollars

each year for wholesale power. The availability and price of power to each

* "By Petition dated 18 January 1971 Petitioners previously sought to inter-
vene in these proceedings. Staff and the applicant Company responded to
such Petition and the Commission thereafter entered an Order stating in
part:
"The Commission believes that action on the Petitioners'
intervention and hearing requests should await the notice BN O
which will later be published in accordance with 10 CFR '
Section 2.102(d)(3). Accordingly, we note at this time
‘that the pet1t10n1ng municipalities are entitled to request
antitrust review pursuant to Section 105 c. of the Act; that’
they have timely sought such review; .and that approprlate
action has been taken by the staff to initiate this review.
Within that context, final action on the instant petition
"is deferred. We believe it would be desirable for the joint
petitioners to renew their requests or file an amended
‘petition at the appropriate time follow1ng publication of
the Section 2.102(d) (3) notice....

Publication of the Attorney General's advice pursuant to Section 2. 102(d)(3)
having been made on 4 September 1971, it is now appropriate and timely for
Petitioners to renew their requests, and thlS pleading fully does so.

TALLY, TALLY & BOUKNIGHT
ATTORNEYS AT LAW
FAYETTEVILLE, N. €. -
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‘and all of petitioners are . initially and inektricably bound with and in

the determinations in this proceéding.

" 'PETITIONERS' INTERESTS

3. Duke currently enjoys a monopoly in.thejgeheration of bﬁlk'power_
over a~sﬁbstantia1 portion of Western and Central North Carolina. Duke, ”
further, 'is a signatory of agreements with each of Carolina Power anduLight
Company (CP§L), South Carolina Electric and Gas Company (SCE§G), and Virginié
Electric and Power Companf (VEPCO), which agreements’ (when considered with
" bi-lateral contracts between each of the other above-named utilities) pro-
vide for the interchange of power and joint.planning among the four companies.
Duke, CP&L,'SCEGG and VEPCO. together monopolize‘thelgene:ation of electric
power over a substantial geographical area in North‘Caroliné, South Carolina
and Virginia. Nuclear energy, developed at the eipense'of the taxpayers of -
the United States, offers, when utilized on a large scale, a source of energy
lower in cost fhan any now available to Duke. The necessity of large-scale -
' constructiéh‘permits Duke access to this 1qw-cost source only through its
interconnection ahd ekchangeAaéreements with the other ﬁémed'ttilities.
Petitioners haVé no éccéss to the "pool'" in which Duke, CP&i, VEPCO_and
SCE§G are effective participanté. .As Duke, a giant utility, is ﬁnablé alone
to reap the full economic benefits of nuclear power, and as each petiticnér
_operates an electric system much smaller than Duke's, none of petitionérs
is able alone (nof by combination with one another) effectively to enjoy the
benefits of this low-cost source of power. Monopolizatioﬁ‘ﬁf the benefits
of nuclear power and of electric power marketing over petitioners' geographic

area by Duke appears then imminent., -~

TALLY, TALLY & BOUKNIGHT
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4, Petitioners' ability to offer electrical energy aﬁ retail rates’

"competitive with'thoselof Duke, their ability to survive as viable utilities,
is in the long run.dependent on their opportunity to enjoy equaliylwith their

competitors access to the miracle of nuclear electric generation.

‘jPETITIONERSf'CONTENTIONS

5. The antitrust statutes of the United‘States and the Atomic
Energy Act of 1954.in the circumstances of Petitioners' wholesale'poﬁei-
captive status, and Duke's,otherwise monopolistic position, above detailed;
require that the award of any licenses for the construction and operation
of these proposed facilities bevdenied of‘conditioned.ubenspfovision'td
Petitioners of opportunlty to purchase a falr share of these facilities and
‘to be afforded such other rlghts as may be necessary to promote free compe- .
tition and te prevent monopollzatlon.

6. Petitioners have made formal deména‘upon Duke to respoﬁd and
commit itself to these petitioners and to this Commissioﬁ that, if it should
be licensed for these facilities, it would offer to sell to these petitioners,,
pursuant to license conditions and promises to be fixed by this Commission
and other appropriate authorities, a fair share of the ownership and capacity
of such facilities; and petitioners here renew that request and demand.

" 7. Petitioners here state their ekpectation and willingness, so
far as the propriety and practicality of their owning a fair share of these
faeilities is concerned, to acquire, by purchase, construction, lease, con-
tract or otherwise, any and all reasonably required or appropriate subsidiary

or additional facilities so as, fully and fairly, to integrate themselves and

TaALLY, TALLY & BOUKNIGHT
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. their fair share of these facilities into the electric generation here in-
volved. At the same time, of course, Petitioners reserve all their rights
under law including, but not limited to, rights related to wheeling, pool
participation, and the like; and the decretal protection of such rights is
implied and included in the prayer reliefs requested Below, particularly

4) and 5) thereof.

" PRAYERS
WHEREFORE, Petitioners pray that:
‘1) They be allowed fully, as above stated, to intervene;
2) They be accorded an antitrust review pursuant to
Section 105 of the Atomic Energy Act of 1954, as
amen&ed, and other applicable law; ‘. |

~3)e Heafings be ﬁeid thereon, With'these'petitioners

permitted fully to participate therein; and
upen alllsuehz'

4) ﬁuke's application be denied or conditioﬁed; es’above
.defailed, tojevdid violation of or inconsistency
.with'the antitrust provisions of the Atomic Energy
Act of 1954, .as amended, and the other provisions

of the antitrust laws of the United States; and

TALLY, TALLY & BOUKNIGHT
ATTORNEYS AT LAW
FAYETTEVILLE, N. C.
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'5). Petitioners be'grénted such other and‘furtheryréliéf‘
as to which they are entitled.
4Respectfu11y submitted,

THE MUNICIPALITIES OF STATESVILLE, -
HIGH POINT, LEXINGTON, MONROE, SHELBY,
ALBEMARLE, CORNELIUS, DREXEL, GRANITE
FALLS, NEWTON and LINCOLNTON, all of
NORTH CAROLINA '

0. Drawer 1660 . .
fyetteville, North Carolina 28302
Attorneys for Petitioners

TaLLY, TALLY & BOUKNIGHT
ATTORNEYS AT LAW
FAYETTEVILLE, N. C.
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*'VERIFICATION. © o L o 3

NORTH CAROLINA

CUMBERLAND COUNTY

J. 0. TALLY, JR., first being duly sworn, says that:

He is Attorney for the Petitioners herein; that he is authorized
to file the foregoing Petition onAtheir behalf; that he has read it and : 3
knows the contents thereof; and thgt to the best of his knowledge, informa- ;

tion and belief the statements made in it are true. - 1

Subscribed and sworn to before me, a Notary Public of the State

of North‘Carolina, County of Cumberland, this 29th day of September, 1971.

N 4 - 7 /‘/ /

S 'CZ%:%%caaéé/')<§51';}¢§;4442¢4412/ﬁf?'
" Notary Public . . '

My Commission Expireé:‘2422476
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UNITED STATES OF AMERICA

ATOMIC ENERGY COMMISSION

IN THE MATTER OF

DUKE POWER COMPANY
(OCONEE NUCLEAR STATION,
UNITS 1, 2 and 3)

N N N

DOCKET NOS. 50-269
50-270
50-287

," 'CERTIFICATE OF SERVICE

I HEREBY CERTIFY that copies of the foregoing document dated

29 September 1971, were served upon the following by deposit in the United

States Mail, First Class .or Air Mail,

Samuel Jensch, Esquire

Chairman

Atomic Safety and Licensing Board
United States Atomic Energy Comm1551on
Washington, D. C.

‘Dr. Hugh Paxton
Los Alamos Scientific Laboratory
Los Alamos, New Mexico :

Reece A. Hubbard
County Supervisor .
Oconee County, South Carollna

Carl Horn, Esquire
President

Duke Power Company
Charlotte, North Carolina

Honorable Robert W. Scott
Governor of State of N, C.
Capitol Building

Raleigh, North Carolina

Algie A. Wells, Chairman

Atomic Safety and Licensing Board Panel
United States Atomic Energy Commission
Washington, D. C. 20545

Dr. John Henry Buck .
. The Budd Company
Phoenixville, Pennsylvania '

TALLY, TALLY & BOUKNIGHT
ATTORNEYS AT LAW
FAYETTEVILLE. N. C. -

this the 29th day of September, 1971:

Dr. Clarke Williams
Deputy Director

- Brookhaven National Laboratory
. Upton, Long Island, New York

Roy B. Snapp, Esquire

1710'H Street, N. W.
. Washington, D. C. 20006

.Honorablé John Carl West

Governor of the State of S. C
State House
Columbia, South Carolina

Stanley T. Robinson, Jr.

Chief Public Proceedings Branch

Office of the Secretary

United States Atomic Energy Commission
Washington, D. C. 20545

Thomas F. Engelhardt

 Trial Counsel
Atomic Energy Commission Regulatory Station

United States Atomic Energy Comm1551on

~ Washington, D. C. 20545

William H. Grigg
Assistant General Counsel
Duke Power Company
Charlotte, North Carolina
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Peter A. Morris o Harry M. Lightsey, Jr.

Director Assistant Attorney General

Division of Reactor Licensing The South Carolina Public Service Commission
United States Atomic Energy Commission 325 Hampton State Office Building
Washington, D. C. 20545 : Columbia, South Carolina
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UNITED STATES OF AMERICA 4 5«
ATOMIC ENERGY COMMISSION =

In the Matter of

DUKE POWER COMPANY Docket Nos {51
(Oconee Nuclear Station

Units 1, 2 and 3)

—&— 7/

CERTIFICATE OF SERVICE

I hereby certify that copies of the MEMORANDUM AND ORDER issued by the
Commission dated April 5, 1971 in the captioned matter have been served
on the following by deposit in the United States mail, first class or
air mail, this 6th day of April 1971:

J. O, Tally, Esq. Attorney General, State
Tally, Tally & Bouknight of Georgia
P, 0. Drawer 1660 Atlanta, Georgia 3033k

Fayetteville, North Carolina 28302
Carl Horn, Jr., Esq.

Joseph B, Knotts, Esq. Vice President and General

Regulatory Staff Counsel Counsel
U. S, Atomic Energy Commission Duke Power Company
Washington, D. C. 20545 P, 0. Box 2178

Charlotte, North Carolina 283201
Roy B. Snapp, Esq.
1725 K Street, N, W,, Suite 512 William Warfield Ross, Esq.
Washington, D. C, 20006 Wald, Harkrader, Nicholson & Ross
' 1320 Nineteenth Street, N, V.
Attorney General, State of Washington, D, C. 20036
North Carolina
Raleigh, North Carolina 27601 Attorney General, State of
South Carolina

Columbia, South Carolina 29201

Fio I Lot

Office of the Secretary of the i;g7ﬂssion

cc: Mr., Knotts
Mr, Wells

F. Karas

( H. Smith




UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

COMMISSIONERS:

Glenn T. Seaborg, Chairman
James T. Ramey
Wilfrid E. Johnson

IN THE MATTER OF

DUKE POWER COMPANY
(Oconee Nuclear Station,
Units 1, 2 and 3)

DOCKET NOS., 50-269-A
' - 50-270-A
50-287-A

MEMORANDUM AND ORDER

On December 29, 1970, Ehe Commission published in the Federal Register
a "Notice of Receipt of Application for Facility Operating License" in'the
captioned déckets (35 F. R. 19708). 1Insofar as is here relevant, the
Notice provided that:

"Pursuant to subsection 105 c.(3) of the Act, any
person who intervened or who sought by timely written
notice to the Commission to intervene in the construc-
tion permit proceedings for these facilities to obtain
a determination of antitrust considerations or to
advance a jurisdictional basis for such determination
has the right to obtain an antitrust review under
section 105 c. of the Act, of the application for an
operating license for these facilities, upon written
request to the Commission made within 25 days after
the date of publication of this notice...”
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On Januar& 18, 1971, eleven North Carolina municipalities fiied°a
joint petiti;n to intervene for the pufpose of o?;aining the antitrust
review dealt with in the cited Notice provision._ Petitioners asked
that a copy of the Oconee license application and of their joint petition
be transmitted to the Attorney General for his review pursuant to Section
105 é. of thé Atomic Energy Act; that hearings be held on;thé application
wifh participation by petitioners as parties; and that the application
be denied or conditioned on antitrust grounds.

The petitioning municipalities were joint intervenors in the construc-

tion permit proceedings for the Oconee facilities, at which time they

challenged the licensability of those facilities under Section 104 b. of

the Atomic Energy Act. The purpose of that challenge, in terms of the

above Notice provision, was 'to advance a jurisdictional basis'" which would
permit petitioners '"to obtain a determination of antitrust considerations'.

The municipalities are, therefore, within the class entitled to request

. antitrust review pursuant to Section 105 c.(3) of the Atomic Energy Act

of 1954, as amended by P. L. 91-560 (December 19, 1970).
The regulatory staff, in a response filed on Jénuary 28, 1971, took
note of petitioners' status under Section 105 c.(3) of the Act and advised

that, in accordance with 10 CFR Section 2.102(d)(l), it would promptly

1/ The joint petitioners are the following North Carolina municipalities:

The cities of Statesville, High Point, Lexington, Monroe, Shelby, and
Albemarle; and'the towns of Cornelius, Drexel, Granite Falls, Newton
and Lincolntomn,
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submit the municipalities' joint petition and the Oconee application

2/

to the Attorney General for review pursuant to Section 105 c¢. of the Act.
The staff's response went on to conteﬁd that intervention and a hearing
on antitrust considerations are matters appropriately to be dealt with
following antitrust review pursuant to Section 105 c. In this regard
the staff pointed out that, under our Rules of Practice, éhe Attorney
General's advice,-or notice that the Attorney General has not rendered
any such advice, will be published in the Federal Register; and that, in
either éQent, én opportunity will then be afforded joint petitioners to
pursue their intervention and hearing requests on the antitrust aspects
of the application. 10 CFR Section 2,102(d)(3).

The staff response also noted that the joint petition does not appear
to seek intervention and a hearing on matters oﬁtside the sphere of anti-
trust considerations; and that no contentions are asserted relating to the

matters embraced by the '"Notice of Proposed Issuance of Facility Operating

" License" for Duke Power Company's Oconee Unit No. 1 (Docket No. 50-269),

which was published in the Federal Register on January 8, 1971 (36 F. R.
296). As regards this Notice, the staff added that, in accordance with

Section 105 c.(8) of the Act, an operating license containing appropriate

2/ The docket of this proceeding reflects that such a transmittal,

as well as a later transmittal of the applicant's response to the
petition (infra) has in fact been made.



conditions relating to antitrust ﬁatters, as provided in iO CFR
Section 50.55 b., may be issued for this unit prior to consideration
of and’ findings with respect to antitrust matters.
The applicant's answer to the petition, in addition to its response
to petitioners' allegations, also points to Section 105 c.(8) and to

the corresponding provisions of our Rules permitting issuance of an

_operating license conditioned on the final outcome of the antitrust review

process,

The Commiésion believes that action on the petitioners' intervention
and hearing requests should await the notice which will later be pub-
lished in accordance with 10 CFR Section 2.102(d)(3). Accordingly, we
note at this time that the petitioning municipalities are entitled to
request antitrust review pursuant to Section 105 c. of the Act; that they
have timely sought such review; and £hat appropriate action has been
taken by tﬁe staff to initiate this review; Within that context, final
action on the instant petition is deferred. We believe it would be
desirable for the joint petitioners to renew their requests or file an
amended petition at the appropriate time following publication of the
Section 2.102(d)(3) notice. 1In taking this step we further note that, in
accordance with Section 105 c.(8) of the Atomic Energy Act and igchn-
formity with the Notice of Proposed Issuance published on January 8, 1971,

such license as may be issued for Oconee Unit No. 1 will be conditioned
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to assure that any subsequent findings and orders of the Commission
with respect to antitrust matters will be given full force and effect.
(See 10 CFR Section 50.55 b.).

It is so ORDERED.

Commissioner Larson did not participate in this matter.

By the Commission.

S

W. B. McCool
Secretary of the Commission

Dated_April 5, 1971 _




