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NRC STAFF MOTION FOR SUMMARY DISPOSITION OF ISSUE
REGARDING APPROPRIATENESS OF SEVERITY LEVEL AND CIVIL PENALTY
INTRODUCTION
Pursuant to the Atomic Safety and Licensing Board's (Board) September 24, 1997,
Prehearing Conference Order and 10 C.F.R. § 2.749 of the Commission's regulations, the staff of
the Nuclear Regulatory Commission (Staff) hereby moves the Board for summary disposition in its
favor of the issue of whether the violations set forth by the Staff in the Appendix to the April 10,
1997, Order Imposing Civil Monetary Penalty were appropriately designated as Severity Level 111
violations under the Commission's Enforcement Policy and warrant a $2,500 civil penalty. For the
reasons set forth below, the Staff's motion should be granted.
BACKGROUND
On May 15, 1996, the Staff issued a "Notice of Violation and Proposed Imposition of Civil
Penalty--$7,500" (Notice of Violation) and a "Confirmatory Order Modifying License (Effective
Immediately)" to 21st Century Technologies, Inc. (Licensee) that set forth two violations of NRC
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-2requirements and assessed a civil penalty in the amount of $7,500.1 The Licensee responded to the
Notice of Violation in a Reply and an Answer, both dated October 1, 1996. Reply to Notice of
Violation, dated October 1, 1996; Answer to Notice of Violation, dated October 1, 1996. On
April 10, 1997, the Staff, taking into account the Licensee's responses to the Notice of Violation,
issued its "Order Imposing a Civil Monetary Penalty" (Order) in the amount of $2,500 to the
Licensee. 62 Fed. Reg. 19,816 (1997). On April 25, 1997, the Licensee requested a hearing on the
Order, and on June 23, 1997, a Board was established to preside in this proceeding. 62 Fed. Reg.
34,718 (1997).
On July 3, 1997, the Board issued a "Memorandum and Order (Initial Prehearing Order)"
(Order), which, among other things, directed the parties to submit a joint prehearing report
containing a statement outlining the central issues for litigation in the proceeding. Order at 6. The
Board provided that "[i]f the parties cannot agree on the wording or inclusion of any issue, the
statement should set forth that issue separately with a notation identifying the sponsoring party."
Order at 6. On August 5, 1997, the parties submitted a "Joint Prehearing Report," setting forth their
respective positions.
The violations were set forth as follows:
A. License No. 30-23697-OIE authorizes the licensee to distribute SRB Technologies, Inc.,
Model PRH-800/G/200 sealed light sources.
Contrary to the above, from June to August 1995, the licensee distributed tritium sealed light
sources from a manufacturer not authorized in the license.
B. License Condition 10 of License No. 30-23697-OIE authorizes the licensee to distribute
sealed light sources in specified gunsights and in specified configurations.
Contrary to the above, from July to September 1995, the licensee distributed tritium sealed
light sources in configurations not specified or otherwise authorized in the license.

-3On August 27, 1997, the Board held a prehearing conference to address the proposed issues
set forth in the Joint Prehearing Report. On September 24, 1997, the Board issued a Prehearing
Conference Order in which the Board, among other things, directed the Staff to file a motion for
summary disposition on the issue of whether the alleged violations appropriately charge Severity
2
Level III violations under the Commission's Enforcement Policy and warrant a $2500 civil penalty.

Prehearing Conference Order at 5. The Board noted that the Licensee admitted the facts leading the
Staff to conclude that the violations occurred. Id. The Board directed that the Staff, in seeking
summary disposition, fully comply with the provisions of 10 C.F.R. § 2.749. The Board ordered that
the Staff file its motion for summary disposition by Friday, October 24, 1997.
DISCUSSION
I.

Legal Standards for Summary Disposition
It is well settled that an agency may ordinarily dispense with an evidentiary hearing where

no genuine issue of material fact exists. Veg-Mix, Inc. v. U.S. Dep't of Agric., 832 F.2d 601, 60708 (D.C. Cir. 1987). Summary disposition is favored by the Commission as "an efficacious means
of avoiding unnecessary and possibly time-consuming hearings on demonstrably insubstantial
issues."

Wisconsin Elec. Power Co.

(Point Beach Nuclear Plant, Unit 1), ALAB-696,

16 NRC 1245, 1263 (1982), (citation omitted).
Any party may move for a decision by the presiding officer in that party's favor as to all or
any part of the matters involved in the proceeding. 10 C.F.R. § 2.749(a). Summary disposition is
The Board additionally directed the Staff to file a motion for summary disposition on an
issue proposed by the Licensee pertaining to the agency's authority to impose and enforce certain
conditions in a Part 30 license, the violation of which is the subject of the instant enforcement action.
Prehearing Conference Order at 3. The Staff's motion for summary disposition regarding this issue
is being filed today under separate cover.
2

-4appropriate if the filings in the proceeding, including depositions, statements of the parties, and
affidavits, show that there is no genuine issue as to any material fact and that the moving party is
entitled to a decision as a matter of law. 10 C.F.R. § 2.749(d). In general, the Commission, when
considering motions for summary disposition filed pursuant to 10 C.F.R. § 2.749, applies the same
standards that the Federal courts use in determining motions for summary judgment under Rule 56
of the Federal Rules of Civil Procedure. Advanced Medical Systems, Inc. (One Factory Row,
Geneva, Ohio 44041), CLI-93-22, 38 NRC 98, 102 (1993). Rule 56 is analogous to section 2.749
of the Commission's regulations. Id.
The party seeking summary judgment has the burden of proving the absence of genuine
issues of material fact. Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970); Advanced Medical
Systems, Inc., 38 NRC at 102. In addition, the record is viewed in the light most favorable to the
party opposing the motion. Pollerv. CBS, Inc., 368 U.S. 464, 473 (1962); Kerr-McGee Chemical
Corp. (West Chicago Rare Earths Facility), ALAB-944, 33 NRC 81, 144 (1991). However, if the
moving party makes a proper showing for summary disposition and the opposing party fails to show
that there is a genuine issue of material fact, the Board may summarily dispose of all of the matters
before it on the basis of the filings in the proceeding, the statements of the parties, and affidavits. 3
When the party moving for summary disposition has carried its burden, the party opposing
the motion must set forth specific facts showing that there is a genuine issue of material fact.
10 C.F.R. § 2.749(b); Cleveland Elec. Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-841, 24 NRC 64, 93 (1986). General denials and bare assertions are not sufficient to
preclude summary disposition when the proponent has met its burden. Advanced Medical Systems,
Inc., 38 NRC at 102. Although the opposing party does not need to demonstrate that it will succeed
on the issues, it must at least demonstrate that a genuine issue of fact exists to be tried. Id.; Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-92-8, 35 NRC 145, 154
(1992) (to avoid summary disposition, opposing party had to present contrary evidence that was so
significantly probative as to create a material issue of fact).
(continued...)
3

-5Advanced Medical Systems, Inc., 38 NRC at 102; 10 C.F.R. § 2.749(d). In the instant proceeding,
for the reasons set forth below, there exists no genuine issue of material fact with respect to the issue
of the appropriateness of the Staff's assessment of the violations at Severity Level 11 under the
Commission's Enforcement Policy and the appropriateness of the amount of the civil penalty
imposed. Accordingly, the Staff is entitled to a decision in its favor on this issue as a matter of law.

II.

There is no Genuine Issue With Respect to Whether, On the Basis of the Violations, the
Order Should Be Sustained
The attached affidavit of Geoffrey D. Cant, Enforcement Specialist in the Office of

Enforcement, explains how the Staff assigned the severity level to the two violations and assessed
the amount of the civil monetary penalty for the violations. Affidavit of Geoffrey D. Cant in Support
of NRC Staff's Motion for Summary Disposition, (Cant Affidavit), attached hereto as Exhibit 1.
Mr. Cant's affidavit establishes that the Staff's determination of the severity level and amount of the
civil penalty was made in accordance with the Commission's "General Statement of Policy and
Procedures for NRC Enforcement Actions," NUREG-1600 (Enforcement Policy). The Enforcement
Policy is attached hereto as Exhibit 2. Mr. Cant participated in the Enforcement Conference with
the Licensee on April 23, 1996, and in the preparation of the May 15, 1996, Notice of Violation and

3(...continued)

Section 2.749 of the Commission's regulations further requires that the moving party annex
to its motion a statement of those facts with respect to which it contends there is no genuine issue
to be heard. The opposing party must annex to its answer a statement of material facts as to which
it contends there does exist a genuine issue to be heard. 10 C.F.R. § 2.749(a). If the opposing party
fails to controvert the statement served by the moving party, all of the facts set forth in the statement
of the moving party will be deemed admitted. Id.; Advanced Medical Systems, Inc., 38 NRC at 10203; Rhodes-Sayre Associates, Inc., LBP-91-15, 33 NRC 268, 271 (1991). In addition, section 2.749
provides that when a movant for summary disposition has satisfied its burden and has supported its
motion with affidavits, a party opposing the motion must proffer countering evidence or an affidavit
explaining why it is impractical to do so. 10 C.F.R. § 2.749(b)-(c).

-6Proposed Imposition of Civil Penalty and Confirmatory Order. Cant Affidavit at ¶ 6. Further,
Mr. Cant prepared the April 10, 1997, Order Imposing Civil Monetary Penalty.
A.

Assignment of a Severity Level to the Violations

The first step in determining an enforcement sanction is assigning the severity level. Under
the Enforcement Policy, Severity Level I violations are the most significant, and Severity Level IV
violations are the least significant. Enforcement Policy § IV. The Enforcement Policy provides
examples of violations at each severity level. Cant Affidavit at ¶¶ 11-12. These examples serve as
guidance for the Staff in assessing a severity level for a violation and are neither exhaustive nor
controlling. Enforcement Policy § IV.
The Staff assigned the violations in the instant matter a severity level based on an example
provided in Supplement VI of the Enforcement Policy. Cant Affidavit at ¶¶ 12-14. Section IV of
the Enforcement Policy provides that licensed activities are to be placed in the supplement most
suitable in light of the particular violation involved. Cant Affidavit at ¶ 12. The Staff determined
that the Licensee's activity area corresponded with Supplement VI, "Fuel Cycle and Materials
Operation." Id.
The Staff compared the Licensee's violations to an example in Supplement VI. Cant
Affidavit at ¶ 13. The seventh example, an example of a Severity Level III violation, was:
A breakdown in the control of licensed activities involving a number of violations
that are related (or, if isolated, that are recurring violations) that collectively represent
a potentially significant lack of attention or carelessness toward licensed
responsibilities;

Supplement VI.C.7.
In making this determination, the Staff concluded that the Licensee demonstrated a

-7significant lack of management attention to licensed activities. Cant Affidavit at ¶ 14. The Staff's
conclusion was based on the ample opportunities for the Licensee's managers to understand the
license prior to the occurrence of the violations. Cant Affidavit at ¶ 14. These prior opportunities
are described in a March 22, 1996, Report of Investigation prepared by the Office of Investigations
(01 Report), which the Staff considered in developing the enforcement action taken. Cant Affidavit
at ¶ 8-9. A redacted copy of the Report of Investigation, No. 4-95-022, March 22, 1996 (01
Report) is attached hereto as Exhibit 3. The Staff also considered exhibits to the 0I report, such as
correspondence between the Licensee and the Staff, transcribed interviews conducted by 01
investigators of the Licensee's officials, and meeting notes prepared by Ms. Susan L. Greene of the
NRC staff. Cant Affidavit at ¶ 15-18. In addition, Mr. Cant considered statements made by the
Licensee's consultant at the April 23, 1996 Predecisional Enforcement Conference. Cant Affidavit
at ¶ 15. This information demonstrates a significant lack of attention to or carelessness toward
licensed activities, and, therefore, the Staff's categorization of the Licensee's violations at Severity
Level III was appropriate. See Cant Affidavit at U 14, 20; Enforcement Policy, § IV, (Severity Level
III

violations

are

Supplement VI.C.7.

"cause

for significant

regulatory concern");

Enforcement

Policy,

-8B.

The March 22, 1996 01 Report

01 conducted an investigation between May 9, 1995 and March 22, 1996 to determine
whether the Licensee, then known as Innovative Weaponry Inc. (IWI), was deliberately violating its
NRC license conditions by distributing unauthorized luminous gunsights containing tritium and by
distributing gunsights containing tritium obtained from an unauthorized source. The 0I Report
concluded that IWI deliberately violated its NRC license by selling certain night sights unmounted,
a configuration not authorized by the license, and by selling night sights containing tritium from an
unauthorized source. 01 Report at 26, 34. The Staff, in preparing the enforcement action, evaluated
several exhibits of the 01 Report.4
The 0I Report contains as an exhibit a letter to Susan L. Greene of the Medical, Academic,
and Commercial Use Safety Branch, Division of Industrial and Medical Nuclear Safety, Office of
Nuclear Material Safety and Safeguards, NRC, from Kenneth Wilson, the Licensee's consultant,
dated November 28, 1994. This letter is attached hereto as Exhibit 4. In his letter, Mr. Wilson
references a conversation he had with Ms. Greene and, based on that conversation, submitted
proposed changes IWI would like made to the license. In particular, Mr. Wilson stated that IWI
wanted to "[c]hange the license to an all encompassing license, regardless of exterior shape or design
provided certain minimum tolerances are maintained." Further, Mr. Wilson stated that the Licensee
"[w]ould like to include other manufacturers (sic) sights provided minimum tolerances are
maintained." Letter of November 28, 1994. This letter demonstrates that Mr. Wilson, the Licensee's

It should be noted that although the Staff did not cite the Licensee for deliberate violations,
it considered the information contained in the 0I Report and exhibits to arrive at the conclusion that
the Licensee's new management demonstrated a significant lack of management attention to licensed
activities, such that a Severity Level Ill designation was appropriate. Cant Affidavit at ¶ 8.
4

-9consultant, had ample opportunity to understand, and, in fact, did discuss the terms and conditions
of the NRC license with the NRC, and knew what was in the license.5
The 01 Report lists as an exhibit a letter to Kenneth Wilson from Margaret V. Federline,
Chief, Medical, Academic, and Commercial Use Safety Branch, Division of Industrial and Medical
Nuclear Safety, Office of Nuclear Material Safety and Safeguards, NRC, dated January 23, 1995.
This letter is attached hereto as Exhibit 7. Ms. Federline's letter requested information regarding the
Licensee's request to transfer ownership of IWI and to change its NRC license. With respect to the
Licensee's request to change its license terms, Ms. Federline requested that the Licensee submit a
complete application concerning the distribution activities and products. To this end, she requested
that the Licensee "review the distribution program and previous applications, and submit a complete
application concerning the current distribution activities." January 23, 1995 letter at 3. The letter
addressed Mr. Wilson's request to have authorization to include other manufacturers' sights. The
letter concluded by requesting that the application be resubmitted and signed by an officer of the
Licensee. This letter demonstrates that the Licensee had another opportunity to review its activities
and understand the terms of the license.
The 01 Report contains as an exhibit a letter to Ms. Federline from David Gregor, President
of IWI, dated February 20, 1995. A copy of this letter without attachments is attached hereto as
Exhibit 8. In his letter, Mr. Gregor stated that the Licensee "is fully aware of the commitment to the

Mr. Wilson identified himself as a financial consultant to the Licensee under oath during
a transcribed interview on October 19, 1995. Office of Investigations Interview of Kenneth E.
Wilson at 4. Relevant pages of this transcript, which is listed as an exhibit of the 01 Report, are
attached hereto as Exhibit 5. In addition, Mr. Wilson was involved in the licensing process and in
representing the Licensee to the NRC. See Report of Interview with Kenneth E. Wilson, attached
hereto as Exhibit 6.
5

-10responsibilities of the Company and accepts this responsibility." February 20, 1995 Letter at 2.
Mr. Gregor specified the tritium configurations he wanted to be listed on the license and the model
sight configuration. This letter demonstrates that the Licensee's president had an opportunity to
understand, and, in fact, did understand, the terms of the Licensee's license prior to the occurrence
of the violations.
The 01 Report contains as an exhibit a Note to File, prepared by Ms. Greene, regarding a
February 22, 1995, meeting with Mr. Wilson and two attorneys from the Office of the General
Counsel, including the undersigned counsel. Ms. Greene's Note to File is attached hereto as
Exhibit 9, and her affidavit supporting its authenticity is attached hereto as Exhibit 10. During the
meeting, Ms. Greene discussed the terms and conditions of the current distribution license, including
a detailed description of what exactly the license covered. As the note indicates, it was stressed to
Mr. Wilson that the license is very specific, and, therefore, limiting. This note to file demonstrates
that the Licensee had an opportunity to meet with the NRC to discuss the terms and conditions of
the license.
The 01 Report contains as an exhibit a letter to Ms. Patricia Wilson, Executive Vice
President, IWI, from Susan L. Greene, dated April 3, 1995. A copy of this letter without
attachments is attached hereto as Exhibit 11. This letter transmitted Amendment No. 4, which
amended the license for the purpose of transferring the license from IWI of New Mexico to IWI of
Nevada.6 The letter stated: "Please review the enclosed document carefully and be sure that you
understand all the conditions. If there are any errors or questions, please contact me so that

6

A copy of Amendment 4 to the license was forwarded to the Board by letter dated

August 28, 1997. Letter from Ann P. Hodgdon, Counsel for NRC Staff, to Administrative Judges.

-11appropriate corrections and answers can be provided." In addition, the letter stated: "Distribute only
those products containing radioactive material in the configurations specifically authorized in
License Condition No. 10," and "Notify the NRC and obtain an amendment, if appropriate, if you
plan to... make any other changes in your program which are contrary to the license conditions.
."

This letter demonstrates yet another opportunity for the Licensee to become familiar with the

terms of its license, as well as an admonition regarding adherence to its terms. This letter is of
particular significance because it transmits a copy of the license itself and invites the Licensee to ask
any questions concerning the license terms.
The 01 Report also contains as an exhibit a transcribed interview of David M. Gregor, the
Licensee's president, taken under oath, on October 19, 1995. Relevant pages of the transcript are
attached hereto as Exhibit 12. Mr. Gregor stated during the interview that he became president of
1WI in November, 1994. Tr. at 4. Mr. Gregor did not recall reading the NRC license prior to June
of 1995. Tr. at 13. Mr. Gregor stated that the license referenced previous communications [letters],
but he had no way of knowing anything about the communications. Tr. 137. When asked, "Have
you asked the NRC to provide copies of those communications?" Mr. Gregor stated that had not
personally and, to his knowledge, no one at IWI had, either. Tr. 138. This transcript demonstrates
that Mr. Gregor, the Licensee's president, did not familiarize himself with the license's terms and
conditions until long after becoming the Licensee's president in November of 1994. These facts
show a significant lack of attention or carelessness toward licensed responsibilities on the part of the
Licensee's president.
C.

The April 23, 1996 Enforcement Conference

Mr. Cant participated in the Enforcement Conference held on April 23, 1996. Cant Affidavit

-12at ¶ 6. Relevant pages of the transcript of the Enforcement Conference are attached hereto as
Exhibit 13. During the Enforcement Conference, Mr. Cant asked Mr. Wilson about his discussion
with the NRC during the February 22, 1995, meeting. Cant Affidavit at ¶ 15. Specifically, Mr. Cant
asked:
Didn't the NRC staff explain to you that it [the amended license] would authorize
distribution of certain kinds of sights of certain configurations and emphasize that
there were considerable limitations on just what was authorized? (Tr. 96)
Mr. Wilson replied that "there were considerable limitations at the time, yes." Enforcement
Conference, Tr. 96. Mr. Wilson also stated that, following the meeting with the NRC, he informed
Mr. Gregor, the Licensee's president, and Ms. Wilson, the Vice President, that there were limitations
in the license. Tr. 96-97.
D.

The Severity Level

The Staff considered that the events set forth above occurred and the correspondence
discussed above was exchanged in the period prior to the violations, which occurred from June to
August, 1995. Cant Affidavit at ¶ 20. The Staff determined that the facts collectively represent a
significant lack of attention to, or carelessness toward, licensed activities.

Id. The violations

reflected a continuing failure of management to ensure that the Licensee conducted its activities in
compliance with the terms of its license. Cant Affidavit at ¶ 20.
The Staff also considered the regulatory significance of the violations as discussed in the
affidavit of Mr. Larry W. Camper, Branch Chief for the Medical, Academic, & Commercial Use
Safety Branch, Division of Industrial & Medical Nuclear Safety, Office of Nuclear Material Safety
and Safeguards. Mr. Camper's affidavit is attached hereto as Exhibit 14. Mr. Camper, in his
affidavit, states that the approval for a specific license to manufacture, produce, or initially transfer

-13or distribute self-luminous products containing tritium to persons exempt from the requirements for
a license requires that sufficient information be submitted for review and approval to satisfy the
design and safety criteria in 10 C.F.R. §§ 32.22, 32.23, and 32.24. Camper Affidavit at ¶ 3. This
review and approval process is the cornerstone of the exempt distribution process and is the
mechanism whereby the NRC assures that the products distributed to exempt persons do not pose
a threat to public health and safety. Camper Affidavit at ¶ 3.
If sufficient information about the product is not submitted or if the NRC is not provided the
opportunity to conduct the required review of the product to ensure that all exposures to the public
are as low as reasonably achievable such that persons will not receive unnecessary exposure to
radiation, then there is no reasonable assurance that a public health and safety threat does not exist.
Camper Affidavit at ¶ 4. Mr. Camper states in his affidavit that, in this case, the lack of management
oversight, which resulted in the distribution of products unreviewed by the NRC, deprived the NRC
of the ability to evaluate whether exposure to the public from distribution of sources and distribution
in specific configurations would be as low as reasonably achievable and that the public would not
receive unnecessary exposure and that other aspects of the safety criteria in 10 C.F.R. § 32.23 had
been satisfied. Camper Affidavit at ¶ 6. Therefore, the failures by management make the matter one
of significant regulatory concern, and, thus, the violations were appropriately assigned Severity Level
III. Id.
E.

Calculation of the Base Civil Penalty

After assigning the Severity Level to the violations, the Staff derived the civil penalty amount
using Tables IA and 1B of the Enforcement Policy.

Cant Affidavit at ¶ 21; Enforcement

Policy VI.B. 1. Table 1A shows the base civil penalty at Severity Level I for different classes of

-14licensees. Enforcement Policy VI.B, Table 1A. A distributor of byproduct material in gunsights is
classified under "other" in Table 1A. Cant Affidavit at ¶ 21. The base civil penalty for this group
of licensees is $5,000 for Severity Level I. Id. For a Severity Level 1H violation for this class of
licensee, Table lB specifies that 50% of the Severity Level I amount is used, resulting in a base
penalty of $2,500.
F.

Application of the Adjustment Factors to the Base Civil Penalty

The Enforcement Policy states in Section VI.B.2 that "[iln an effort to (1) emphasize the
importance of adherence to requirements and (2) reinforce prompt self-identification of problems
and root causes and prompt and comprehensive correction of violations, the NRC reviews each
proposed civil penalty on its own merits and, after considering all relevant circumstances, may adjust
the base civil penalties shown in Table IA and lB for Severity Level I, II, and IU violations ...
Enforcement Policy, Section VI.B.2. Adjustments are considered for identification and corrective
action. Id.; Cant Affidavit at ¶ 23. Credit was not given to the Licensee for identification as the
NRC identified the violations during its May 1995-March 1996 investigation. Cant Affidavit at ¶ 23.
Nor was credit given for corrective action, as the Licensee had not demonstrated prompt and
comprehensive corrective action. Id. The Staff may also exercise discretion to escalate or mitigate
the sanction. Enforcement Policy, Section VII. The Staff exercised its enforcement discretion to
raise the civil penalty to $7,500 to reflect management's failure to assure that the requirements were
met. Cant Affidavit at ¶ 26.
The Enforcement Policy provides:
Notwithstanding the normal guidance contained in this policy, as provided in
Section UI, "Responsibilities," the NRC may choose to exercise discretion and either
escalate or mitigate enforcement sanctions within the Commission's statutory

-15authority to ensure that the resulting enforcement action appropriately reflects the
level of NRC concern regarding the violation at issue and conveys the appropriate
message to the licensee.
Enforcement Policy, Section VII. An example of a situation in which this discretion should be
considered is onc "involving particularly poor licensee performance." Cant Affidavit at ¶ 24. The
Staff considered that the Licensee's performance was "significantly poor;" indeed, it was of
significant regulatory concern. Cant Affidavit at ¶ 30. Therefore, the Staff proposed the issuance
of a civil penalty in the amount of $7,500 in its May 15, 1996, Notice of Violation and Proposed
Imposition of Civil Penalty.
G.

The Licensee's Answer and Response to the Notice of Violation and Proposed
Imposition of Civil Penalty

On October 1, 1996, the Licensee responded to the Staff's May 15, 1996, Notice of Violation
and Proposed Imposition of Civil Penalty. 7 In its response, the Licensee admitted committing the
violations, but denied that the violations were of requirements established through a lawful exercise
of regulatory authority under the Atomic Energy Act (AEA), disagreed with the assessment of the
severity level, stated that the size of the civil penalty would impose financial hardship on the
Licensee, argued that the NRC's standards for imposing penalties were too vague to meet due
process standards, and complained that it did not have basic information upon which the decision
to impose the civil penalty was based. The Staff considered the Licensee's arguments and concluded
that the violations occurred as stated. However, after further consideration of the safety significance
of the violations, the Staff reduced the civil penalty by $5,000. Cant Affidavit at ¶ 30. The Staff
The Licensee was granted several extensions of time in which to respond. See e.g., Letter
from James Lieberman, Director, Office of Enforcement to James Tourtellotte, Esq., dated June 3,
1996 (granting extension of time to July 15, 1996); Letter from James Tourtellotte to James
Lieberman, dated September 3, 1996 (confirming extension of time until October 1, 1996).
7

-16concluded that a civil monetary penalty of $2,500 was appropriate. Id.
Mr. Cant's affidavit provides a sound basis for upholding the civil monetary penalty imposed
by the Staff's April 10, 1997, Order. The affidavit establishes that the severity level assessed for the
violations and the amount of the civil penalty determined were determined in accordance with the
Enforcement Policy. The affidavit shows that there exists no genuine issue with respect to whether,
on the basis of the violations, the Order imposing a civil monetary penalty in the amount of $2,500
should be sustained.
CONCLUSION
For the reasons set forth above, and based on the affidavit and other exhibits attached to this
motion, as well as the Staff's motion for summary disposition of the jurisdictional issue also filed
this day, the Board should find that the April 10, 1997, Order imposing a civil monetary penalty in
the amount of $2,500 should be sustained. Accordingly, the Staff requests that the Board grant the
Staff's motion for summary disposition and sustain the April 10, 1997 Order.
Respectfully submitted,

Catherine L. Marco
Counsel for NRC Staff

Dated at Rockville, Maryland
this 24th day of October, 1997

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

)

21st CENTURY TECHNOLOGIES, INC.

)

(Fort Worth, Texas)

)

)
)

Docket No. 030-30266

STATEMENT OF MATERIAL FACTS
ABOUT WHICH NO GENUINE ISSUE EXISTS
1.

21st Century Technologies, Inc. (formerly Innovative Weaponry, Inc.) (Licensee) is the
holder of License No. 30-23697-OlE issued by the U.S. Nuclear Regulatory Commission.

2.

The Licensee demonstrated a significant lack of management attention to licensed activities.

3.

The Licensee's managers had ample opportunities to understand the license prior to the
occurrence of the violations.

4.

A November 28, 1994, letter to Susan L. Greene, NRC, from Kenneth Wilson proposes
changes that IWI wished to have made to the license.

5.

In the November 28, 1994, letter, Mr. Wilson stated that IWI wanted to "[c]hange the license
to an all encompassing license, regardless of exterior shape or design provided certain
tolerances are maintained."

6.

In the November 28, 1994, letter, Mr. Wilson stated that the Licensee "[w]ould like to
include other manufacturers (sic) sights provided minimum tolerances are maintained."

7.

The November 28, 1994 letter demonstrates that Mr. Wilson, the Licensee's consultant had
ample opportunity to understand, and discuss the terms and conditions of the NRC license
with the NRC.

8.

The November 28, 1994 letter demonstrates that Mr. Wilson, the Licensee's consultant,
knew what was in the license.

9.

A January 23, 1995 letter to Kenneth Wilson from Margaret V. Federline, NRC, requested
that the Licensee "review the distribution program and previous applications, and submit a
complete application concerning the current distribution activities."

-210.

The January 23, 1995 letter demonstrated that the Licensee had an opportunity to understand
the terms of its license.

11.

In a letter dated February 20, 1995, from David Gregor, the Licensee's president, to Margaret
V. Federline, NRC, Mr. Gregor stated that the Licensee is "fully aware of the commitment
to the responsibilities of the Company and accepts this responsibility."

12.

In the February 20, 1995 letter, Mr. Gregor specified the tritium configurations he wanted
to be listed in the license and the model sight configuration.

13.

The February 20, 1995 letter demonstrates that the Licensee's president had an opportunity
to understand, and did understand, the terms of the license prior to the occurrence of the
violations.

14.

Ms. Susan Greene of the Office of Nuclear Material Safety and Safeguards, NRC, met with
Mr. Wilson on February 22, 1995.

15.

During the February 22, 1995 meeting, Ms. Greene discussed the terms and conditions of the
license, including a detailed description of what exactly the license covered.

16.

During the February 22, 1995 meeting, Ms. Greene stressed to Mr. Wilson that the license
was very specific, and, therefore, limiting.

17.

Ms. Greene documented this meeting in a note to file, which contains a description of the
matters discussed at the meeting.

18.

During an Enforcement Conference on April 23, 1996, Mr. Cant of the Office of
Enforcement, NRC, asked Mr. Wilson about his discussions with the NRC at the
February 22, 1995 meeting.

19.

At the April 23, 1996, Enforcement Conference, Mr. Cant asked Mr. Wilson whether the
NRC staff emphasized that there were considerable limitations on what the license
authorized, to which Mr. Wilson replied that "there were considerable limitations at the time,
yes."

20.

At the April 23, 1996 Enforcement Conference, Mr. Wilson stated that following the meeting
of February 22, 1995, he informed Mr. Gregor, the Licensee's president, and Ms. Patricia
Wilson, the vice president, that there were limitations in the license.

21.

An April 3, 1995 letter to Ms. Patricia Wilson, Executive Vice President, from Susan
Greene, NMSS, transmitted an amendment of the license which tranferred the license from
IWI of New Mexico to IWI of Nevada.

-3-

22.

The April 3, 1995 letter stated: "Please review the enclosed document carefully and be sure
that you understand all the conditions. If there are any errors or questions, please contact me
so that appropriate corrections and answers can be provided."

23.

The April 3, 1995 letter stated: "Distribute only those products containing radioactive
material in the configurations specifically authorized in License Condition No. 10" and
"Notify the NRC and obtain an amendment, if appropriate, if you plan to ... make any other
changes in your program which are contrary to the license conditions .... "

24.

The April 3, 1995 letter demonstrates an opportunity for the Licensee to become familiar
with the terms of its license.

25.

In an October 19, 1995 interview, taken under oath, Mr. Gregor, the Licensee's president,
did not recall reading the license prior to June of 1995. Mr. Gregor admitted that he did not
request the letters referenced in the license and, to his knowledge, no one at IWI did, either.

26.

The October 19, 1995 interview of Mr. Gregor demonstrates that Mr. Gregor did not
familiarize himself with the license's terms and conditions until long after becoming the
licensee's president.

27.

The October 19, 1995 interview of Mr. Gregor demonstrates a significant lack of attention
or carelessness toward licensed responsibilities on the part of the Licensee's president.

28.

The Staff's classification of the two violations as Severity Level II in the Notice and in the
Appendix to the Order is in accordance with the Commission's "General Statement of Policy
and Procedure for NRC Enforcement Actions," set out in NUREG-1600 (Policy Statement).

29.

The Staff's calculation of the amount of the base civil penalty of $2,500 is in accordance
with the Commission's Policy Statement.

30.

The Staff's application of discretion to escalate the base civil penalty by $5,000 is in
accordance with the Commission's Policy Statement.

-431.

The final amount of the civil penalty assessed, $2,500, after taking into account safety
significance, was warranted.

Respectfully submitted,

Catherine L. Marco
Counsel for NRC Staff
Dated at Rockville, Maryland
this 24th day of October, 1997

EXHIBIT 1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

)

21 ST CENTURY TECHNOLOGIES, INC.

)

Docket No. 030-30266-CivP

(License No. 30-23697-01E)

)

ASLBP No. 97-729-01-CivP

)
)
)

AFFIDAVIT OF GEOFFREY D. CANT IN SUPPORT
OF NRC STAFF'S MOTION FOR SUMMARY DISPOSITION
I, Geoffrey D. Cant, first being duly sworn, depose, and state:
1.

I am employed by the United States Nuclear Regulatory Commission (NRC) as an
Enforcement Specialist in the Office of Enforcement (OE). I have held this position since
March 1987.

2.

I report to the Director, Office of Enforcement. I participate in conference call panel
discussions that determine the appropriate enforcement strategy in assigned cases. My duties
also include preparing escalated enforcement actions and reviewing those actions that are
prepared by NRC regional offices to ensure technical accuracy and conformity with
established policy. I also coordinate with the Regions and program offices throughout
development of the enforcement action. A statement of my professional qualifications is
attached hereto as Attachment 1.

3.

I have read and am familiar with the affidavit of Larry W. Camper in support of the NRC
staffs motion for summary disposition.

-24.

The purpose of my affidavit is to describe the rationale for the enforcement action that was
imposed on 21st Century Technologies, Inc., by Order dated April 10, 1997. Specifically,
my affidavit establishes that the severity level assigned to the violations and the amount of
the penalty assessed were in accordance with the "General Statement of Policy and Procedure
for NRC Enforcement Actions," NUREG-1600, (Enforcement Policy).

5.

I reviewed the facts and circumstances surrounding the violations identified by the NRC
Office of Investigations (01) during a May 1995- March 1996 investigation of Innovative
Weaponry, Inc. of Nevada, (IWI) the predecessor of 21st Century Technologies, Inc. The
violations identified were violations of the license, including selling certain night sights
containing tritium sealed light sources in configurations not authorized by the license and
distributing tritium sealed light sources from a manufacturer not authorized in the license.

6.

I participated in the Predecisional Enforcement Conference with IWI held on April 23, 1996,
in discussions within the NRC as to the appropriate enforcement action for these matters, and
in the preparation 6f the Notice of Violation and Proposed Imposition of Civil Penalty and
Confirmatory Order. I prepared the April 10, 1997 Order Imposing Civil Monetary Penalty.

7.

The enforcement process normally begins with an inspection or investigation conducted by
the NRC or a report of an event by the licensee. If the inspection/investigation reveals
apparent violations of NRC requirements, each apparent violation is analyzed to determine
its relative importance. The Office of Enforcement is the office primarily responsible for
implementation of the Enforcement Policy. The Office of Investigations investigates cases
of possible wrongdoing.
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In this case, apparent violations were identified during an 01 investigation conducted
between May 9, 1995 and March 22, 1996. 01 issued its Report of Investigation (4-95-022)
on March 22, 1996. The Report concluded that IWI deliberately violated the conditions of
IWI's NRC license by selling certain night sights unmounted and by selling night sights
containing tritium from an unauthorized source. (pages 26 & 34).

In preparing the

enforcement actions in this matter, I reviewed the 01 report and its exhibits.
9.

Under the Enforcement Policy, the staff may impose three principal enforcement sanctions:
1) a Notice of Violation (NOV), 2) a civil penalty, and 3) an Order to modify, suspend, or
revoke a license. The Commission's criteria for assessment of civil monetary penalties are
set out in the Enforcement Policy.

10.

The first step in determining an enforcement sanction, in cases other than issuance of an
immediately effective order, is assigning the severity level. Under the Enforcement Policy,
Severity Level I violations are the most significant, and Severity Level IV violations are the
least significant.

Section IV of the Enforcement Policy refers to a Severity Level Ill

violation as a "cause for significant regulatory concern."
11.

The Enforcement Policy provides examples of violations at each severity level. These
examples serve as guidance for the Staff in assessing a severity level for a violation. They
are neither exhaustive nor controlling. The Staff normally assigns a severity level based on
the closest applicable example in the relevant activity area, as was done in this case.

12.

The examples in the Enforcement Policy are grouped into eight separate activity areas, or
supplements. Section IV of the Enforcement Policy provides that licensed activities will be
considered under the supplement most suitable in light of the particular violation involved.

-4The Staff determined that the Licensee's activity area corresponded most closely with
Supplement VI, "Fuel Cycle and Materials Operation."
13.

The Staff compared the Licensee's violations to an example in Supplement VI. Example C.7
is an example of a Severity Level BI violation:
7. A breakdown in the control of licensed activities involving a number of violations
that are related (or, if isolated, that are recurring violations) that collectively represent
a potentially significant lack of attention or carelessness toward licensed
responsibilities;

14..

I concluded that the licensee had demonstrated a significant lack of management attention
to licensed activites. This conclusion is based on the ample opportunities for the new
Licensee managers to understand the license prior to the occurrence of the violations. These
facts were identified in the 01 Report.

15.

The 01 Report reflected that the Licensee had met with the NRC Staff in February 1995 to
discuss the license. During the predecisional enforcement conference on April 23, 1996, I
asked Mr. Kenneth Wilson, consultant to IWI, about his discussion with NRC staff members
in that meeting and he indicated that he knew: "There were considerable limitations at that
time, yes." The 01 Report also discusses a letter dated November 28, 1994 from Mr. Wilson
to the NRC requesting changes to the NRC license, the NRC response dated January 23,
1995, which requested additional information and noted that device reviews would be
required for each basic model series and that the reviews that had been requested for three
sights had not been completed. IWfs President responded February 20, 1995, that "1WI of
Nevada is fully aware of the commitment to the responsibilities of the Company and accepts
this responsibility."
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The 01 Report and transcript of interview with David Gregor, President of IWI, indicated
that he did not understand the license and took limited steps to understand it prior to and
during the time the violations occurred. The reports of interviews and transcripts of the
interviews of the principals at IWI, including Mr. Gregor, make clear that Mr. Gregor was
involved in the daily operations and activities of the Licensee.

17.

In addition, I reviewed a memorandum to file prepared by Ms. Susan Greene, the NRC staff
person (in addition to two NRC attorneys) who met with Mr. Wilson on February 22, 1995.
The memorandum noted that the provisions of the license were reviewed with Mr. Wilson,
including a detailed description of what devices were and were not covered under this
license. I also discussed this meeting and the note to file with Ms. Greene at length during
preparation of the enforcement action.

18.

I also reviewed the NRC letter of April 3, 1995 and the attached amendment to the IWI
license, which transferred the license to IWI of Nevada. The letter stated that: "Please be
advised that you must conduct your program involving radioactive materials in accordance
with the conditions specified in your NRC license, ... to include the following: Distribute
only those products containing radioactive material in the configurations specifically
authorized in License Condition No. 10."

19.

Section I of the Enforcement Policy makes clear that a licensee is expected to exercise
meticulous attention to detail and maintain a high standard of compliance with NRC
requirements.

20.

These events occurred and correspondence was exchanged in the period just prior to the
violations identified in the 01 investigation.

As noted in the 01 Report and exhibits, the

-6licensee had ample guidance from the NRC as to the conditions and limitations of the
license. Nonetheless, the Licensee management failed to make sufficient effort to apply the
meticulous attention to compliance with license conditions that is required of a licensee.
The violations were not one or two isolated instances caused by an individual mistake.
Rather they reflected a continuing failure of management to implement measures to ensure
regulatory compliance throughout the organization. These failures by management make the
matter one of significant regulatory concern and thus, were assigned Severity Level MI.
21.

After assigning the Severity Level, the civil penalty is determined using Tables IA and 1B
of the Enforcement Policy. A distributor of byproduct material in gunsights is classified
under "other" in Table 1A. The base civil penalty for this group of licensees is $5,000 for
Severity Level I. For a Severity Level MII violation for this class of licensee, Table 1B
specifies that 50% of the Severity Level I amount is used, resulting in a base penalty of
$2,500.

22.

The Enforcement Policy states in Section VI.B.2. that: "In an effort to (1) emphasize the
importance of adherence to requirements and (2) reinforce prompt self-identification of
problems and root causes and prompt and comprehensive correction of violations, the NRC
reviews each proposed civil penalty on its own merits and, after considering all relevant
circumstances, may adjust the base civil penalties shown in Table IA and lB for Severity
Level I, II, and M violations....

23.

Adjustments are considered for identification, corrective action, and discretion. Credit was
not given to the licensee for identification as the NRC identified the violations nor was credit

-7given for corrective action as the licensee had not demonstrated prompt and comprehensive
corrective action.
24.

The Enforcement Policy states:
"VII. Exercise of Discretion Notwithstanding the normal guidance contained in this policy,
as provided in Section IaI "Responsibilities," the NRC may choose to exercise discretion and
either escalate or mitigate enforcement sanctions within the Commission's statutory authority
to ensure that the resulting enforcement action appropriately reflects the level of NRC
concern regarding the violation at issue and conveys the appropriate message to the licensee.

A ..... If the application of the normal guidance in this policy does not result in an appropriate
sanction, ... the NRC may apply its full enforcement authority where the action is warranted."

The Policy goes on to include among the examples where this discretion should be
considered, situations involving particularly poor licensee performance.
25.

Mr. Camper's affidavit addresses in further detail the regulatory significance of the licensee's
failures to comply.

26.

Based on the above facts, the NRC exercised discretion and raised the civil penalty to $7,500
to reflect management's failure to ensure that requirements were met and the license
"

understood.
27.

These violations resulted in the issuance on May 15, 1996, of the Confirmatory Order
Modifying License (Effective Immediately) and a Notice of Violation and Proposed
Imposition of Civil Penalty in the amount of $7,500, for a Severity Level

mI

problem.

Although the licensee was not cited for willful violations, OE considered the information in
the 01 Report and exhibits in developing the enforcement action taken.

-828.

The violations were:
A. License No. 30-23697-01E authorizes the licensee to distribute SRB Technologies, Inc.,
Model PRH-800/G/200 sealed light sources.
Contrary to the above, from June to August 1995, the licensee distributed tritium sealed light
sources from a manufacturer not authorized in the license.
B. License Condition 10 of License No. 30-23697-01E authorizes the licensee to distribute
sealed light sources in specified gunsights and in specified configurations.
Contrary to the above, from July to September 1995, the licensee distributed tritium sealed
light sources in configurations not specified or otherwise authorized in the license.
These violations represent a Severity Level HI problem (Supplement VI).
Civil Penalty - $7,500.

29.

The licensee responded on October 1, 1996, saying it admitted distributing sources from a
manufacturer not authorized in the license and distributing "configurations mentioned in the
license (sic), but denied that these were violations of lawful exercise of regulatory authority
under the Atomic Energy Act, disagreed with the assessment of the Severity Level, stated
that the size of the civil penalty would impose a severe financial hardship on the licensee,
argued that NRC standards for imposing penalties are too vague to meet due process
standards, and complained that the basic information on which the decision was made has
not been made available to the licensee in preparation of its defense.

30.

The staff considered the licensee's arguments and concluded that the violations occurred as
stated. After further consideration of the safety significance of the violations, the civil
penalty was mitigated by $5,000. However, the staff concluded that the base civil penalty
of $2,500 was appropriate in light of the regulatory significance.

-931.

The foregoing is true and correct to the best of my knowledge and belief.

•

• " .

Subscribed and sworn to before me
thisbe'day of October, 1997.

.Notiuy Public
My commission ,

s....

NOTARY PULIC STATE OF MARYLAND
My Commiion Expires December 1, 1999

eefffrey D. (•"ant

STATEMENT OF PROFESSIONAL QUALIFICATIONS
OF
GEOFFREY D. CANT

Education:

J.D. with honors, 1969
The George Washington University
Washington, D.C.

B.S. 1959
U.S. Naval Academy
Annapolis, MD
U.S. Nuclear Regulatory Commission Courses:
Health Physics Technology
Boiling Water Reactors (BWR)
The Regulatory Process
Fuel Cycle Technology
The George Washington University, National Law Center:
Use and Control of Nuclear Energy (1988)
Bar Memberships:

Supreme Court of the U.S.
U.S. District Court -- Maryland
Court of Appeals of Maryland

Experience:
PERIOD

DESCRIPTION

1/1987 to Present

Enforcement Specialist, Office of Enforcement. USNRC
Review and process proposed escalated enforcement actions to
ensure technical adequacy and conformance with policy. Prepare
Commission papers and enforcement guidance directives to the
regions. Analyze Office of Investigations reports for potential
enforcement action. FOIA Coordinator. Coordination with
numerous NRC offices, including Office of the General Counsel,
and handling of administrative tasks.

1977 to 1986

Revisor of Statutes, State of Maryland
Also a division head in the Department of Legislative Reference,
supervising a staff, including 9 attorneys, engaged in a bulk

revision of the Maryland Code. Drafted legislation, reviewed
drafts, prepared reports, testified before legislative committees, and

conducted liaison with public officials, members of the Code
Revision Commission and others. Also served as the Associate
Member for Maryland in the National Conference of
Commissioners on Uniform State Laws.
1971 to 1977

Associate, Sasscer. Clagett, Channing & Bucher
Handled appellate, civil, criminal, domestic, motor vehicle,
juvenile, admiralty, and administrative matters in various courts.
Primary emphasis was on defense of civil cases. Active in state
and county bar associations, including serving as committee
chairman and on the Board of Directors of the Prince George's
County Bar Association.

1970 to 1971

Law clerk to Judge Jerrold V. Powers of the Maryland Court of
Special ARoeals

1969 to 1970

Legislative Analyst, Maryland Department of Legislative Reference
Legislative research, drafting and committee staff functions.

1959 to 1967

Active Duty Officer, U.S. Navy
Served as department head of all major shipboard departments in
seven years of sea duty in destroyers and submarines. Qualified in
submarines. Served one year as head of a technical analysis
division in a Washington, D.C. intelligence center.

Other experience:

U.S. Naval Reserve
Retired as Captain, USNR. Served in various submarine staff units
supporting the Deputy Chief of Naval Operations for Undersea
Warfare, the Atlantic Fleet Submarine Force Commander, a tender,
and in a systems analysis unit. Served three tours as Commanding
Officer of naval reserve units.
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NUREG-1600

General Statement of Policy
and Procedures for NRC
Enforcement Actions
Enforcement Policy

Manuscript Completed: June 1995
Date Published: July 1995

Office of Enforcement
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Abstract
This document includes the U.S. Nuclear Regulatory Commission's
(NRC's or Commission's) revised General Statement of Policy and
Procedure for Enforcement Actions (Enforcement Policy) as it was
published in the Federal Register on June 30, 1995 (60 FR 34381).
This document also includes the notice announcing the removal of the
Enforcement
Policy from the Code of Federal
Regulations
(60 FR 34380; June 30, 1995).
The Enforcement Policy is a general
statement of policy explaining the NRC's policies and procedures in
initiating enforcement actions, and of the presiding officers and
the Commission in reviewing these actions. This policy statement is
applicable to enforcement in matters involving the radiological
health and safety of the public, including employees' health and
safety, the common defense and security, and the environment. This
statement of general policy and procedure is published as NUREG-1600
to provide widespread dissemination of the Commission's Enforcement
Policy. However, this is a policy statement and not a regulation.
The Commission may deviate from this statement of policy and
procedure as appropriate under the circumstances of a particular
case.
Questions concerning the Enforcement Policy should be directed to
the NRC's Office of Enforcement at 301-415-2741.
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Federal Register / Vol. 60, No. 126 I Friday, June 30, 1995 / Rules and Regulations
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REGLATOR

NUCLEAR REGULATORY

NRC Enforcement Program," was

effect." (Brock v. Cathedral Bluffs Shale

COMMISSION

published in April 1995. The team
report, in Recommendation U1.G-3,
recommended that the Enforcement
Policy be removed from the Code of
Federal Regulations (CFR) because the
Enforcement Policy is not a regulation.
The NRC Enforcement Policy has
been codified at 10 CFR Part 2,
Appendix C to provide widespread
dissemination of the Commission's
Enforcement Policy. Hbwever, after the
Commission first published the
Enforcement Policy on October 7, 1980
(45 FR 66754), the Commission has
maintained that the NRC Enforcement
Policy Is a policy statement and not a
regulation. The Commission's reason for
having a policy statement rather than a
rule was explained in the Statement of
Considerations that accompanied the
publication of the 1982 Enforcement
Policy. The Commission stated then:
An underlying basis of this policy that is
reflected throughout it is that the
determination of the appropriate sanction
requires the exercise of discretion such that
each enforcement action is tailored to the
particular factual situation. In view of the
discretion provided, the enforcement policy
is being adopted as a statement of general
policy rather than as a regulation.
notwithstanding that the statement has been
promulgated with notice and comment
procedures. A general statement of policy
will permit the Commission maximum
flexibility in revising the policy statement
and it is expected that the statement,
especially the supplement, will be revised as
necessary to reflect changes ini policy and
direction of the Commission (47 FR 9989;
March 9, 1992).
For the same reasons, the Commission
continues to hold the view that the
Enforcement Policy is a policy
statement. However, at least one court,
In considering whether an enforcement
policy was a policy statement or a
regulation, noted that if the policy were
published In the CFR, it would be
properly treated as a regulation because
the CFR is reserved for documents
"having general applicability and legal

Oil Co., 796 F.2d 533, 539 (D.C. Cir.
1986) citing 44 U.S.C. 1510 (1982)).
Therefore, because the Enforcement
Policy is not a regulation, the
Commission is removing it from the
Code of Federal Regulations. Revisions
of the Enforcement Policy will continue

10 CFR Part 2
Policy and Procedure for Enforcement
Actions; Removal
AGENCY: Nuclear Regulatory

Commission.
ACTION: Policy statement.
SUMMARY: The Nuclear Regulatory

Commission (NRC) is removing its
General Statement of Policy and
Procedure for Enforcement Actions
(Enforcement Policy) from the Code of
Federal Regulations because the
Enforcement Policy is not a regulation.
DATES: This action is effective on June
30, 1995.
Submit comments on or before August
14, 1995. Comments received after this
date will be considered if it is practical
to do so but the Commission is able to
assure consideration only for comments
received on or before this date.
ADDRESSES: Send written comments to:
The Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555. ATTN:
Docketing and Service Branch; Hand
deliver comments to: 11555 Rockville
Pike, Rockville, Maryland, between 7:45
am and 4:15 pm, Federal workdays.
Copies of comments received may be
examined at the NRC Public Document
Room, 2120 L Street, NW, (Lower
Level), Washington, DC.
FOR FURTHER INFORMATION CONTACT:

James Lieberman, Director, Office-of
Enforcement, U.S. Nuclear Regulatory
Commission, Washington. DC 20555
(301) 415-2741.
SUPPLEMENTARY INFORMATION: On May

13,1994, the NRC's Executive Director
for Operations established a review
team to assess the NRC enforcement
program. The review team report,
NUREG-1525,2 "Assessment of the
I Copies of NUREG-1 525 may be purchased from

the Superintendent of Documents, U.S. Government
Printing Office, P.O. Box 37082, Washington. DC
20013-7082. Copies are also available from the
National Technical Information Service, 5285 Port

NUREG-1600

Royal Road. Springfield. Virginia 22161. A copy i
also available for inspection and copying for a
in the NRC Public Document Room. 2120 L Street,
NW. (Lower Level). Washington. DC 20555-0001.

2
2

to be published in the Federal Register.
To ensure widespread dissemination.
the Enforcement Policy will be provided
to licensees, made available on an
electronic bulletin board, and published
as NUREG-1600. "Gneral Statement of
Policy and Procedure for NRC
Enforcement Actions."
Paperwork Reduction Act Statement
This policy statement contains no
information collection requirements
and, therefore, is not subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).
List of Subjects in 10 CFR Part 2
Adminisirative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalties, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.
PART 2-RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS
AND ISSUANCE OF ORDERS
1. The authority citation for part 2
continues to read, in part, as follows:
Authority: Secs. 161, 181, 68 Stat. 948,
953, as amended (42 U.S.C. 2201, 2231); sec.
191, as amended, Pub. L 87-615, 76 Stat 409
(42 U.S.C. 2241); sec. 201, 88 Stat. 1242, as
mended (42 U.S.C. 5841)" *e
Appendix C to Part 2 [Removed]

A

2. Appendix C to Part 2 is removed.
Dated at Rockville, MD, this 23rd day of
June, 1995.
- For the Nuclear Regulatory Commission.
John C. Hoyle,
Secretary of the Commission.
[FR Doc. 95-15951 Filed 6-29-95; 8:45 am]
BLUNGO em01 76--P
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Federal Register / Vol. 60, No. 126 / Friday, June 30, 1995 / Notices
NUCLEAR REGULATORY
COMMISSION
Revision of the NRC Enforcement
Policy
AGENCY: Nuclear Regulatory
Commission.
ACTION: Policy statement.
SUMMARY: As a result of an assessment

of the Nuclear Regulatory Commission's
(NRC) enforcement program, the NRC
has revised its General Statement of
Policy and Procedure for Enforcement
Actions (Enforcement Policy or Policy).
By a separate action published today in
the Federal Register, the Commission is
removing the Enforcement Policy from
the Code of Federal Regulations.
DATES: This action is effective on June
30,1995, while comments are being
received. Submit comments on or before
August 14, 1995. Additionally, the

Commission intends to provide an
opportunity for public comments after
this revised Enforcement Policy has
been in effect for about 18 months.
ADDRESSES: Send written comments to:
The Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555. ATTN:
Docketing and Service Branch. Hand
deliver comments to: 11555 Rockville
Pike, Rockville, Maryland, between 7:45
am and 4:15 pm, Federal workdays.
Copies of comments received may be
examined at the NRC Public Document
Room, 2120 L Street, NW. (Lower
Level), Washington, DC.
FOR FURTHER INFORMATION CONTACT:

James Lieberman, Director, Office of
Enforcement, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
(301) 415-2741.
SUPPLEMENTARY INFORMATION: On May
13, 1994, the NRC's Executive Director
for Operations established a review
team to assess the NRC enforcement
program. In its report (NUREG-1525,1
"Assessment of the NRC Enforcement
Program," April 5, 1995), the review
team concluded that the existing NRC
enforcement program, as implemented,
Is appropriately directed toward
supporting the agency's overall safety
mission. This conclusion is reflected in
several aspects of the program:
e The Policy recognizes that violations
have differing degrees of safety significance.
ICopies of NUREG-1525 may be purchased from
the Superintendent of Documents, U.S. Government
Printing Office, Mail Stop SSOP, Washington. DC
20402-9328. Copies are also available from the
National Technical information Service. 5285 Port
Royal Rood, Springfield. Virginla 22161. A copy is
also available for inspection and copying for a fee
in the NRC Public Document Room, 2120 L Street.
NW. (Lower Level), Washington. DC 20555-0001.
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As reflected in the severity levels, safety
(2) To encourage prompt
significance includes actual safety
identification and prompt,
consequence, potential safety consequence,
comprehensive correction of violations.
and regulatory significance. The use of
graduated sanctions from Notices of
IV. Severity of Violations
Violation to orders further reflects the
varying seriousness of noncompliances.
Severity Level V violations have been
* The enfo-cement conference Is an
eliminated. The examples at that level
important step in achieving a mutual
have been withdrawn from the
understanding of facts and issues before
supplements. Formal enforcement
making significant enforcement decisions.
actions will now only be taken for
Although these -conferences take time and
violations categorized at Severity Level
effort for both the NRC and licensees, they
.I to IV to better focus the inspection and
generally contribute to better decisionmaking.
enforcement process on safety. To the
* Enforcement actions deliver regulatory
extent that minor violations are
messages properly focused on safety. These
described in an inspection report, they
messages emphasize the need for licensees to
Identify and correct violations, to address the will be labeled as Non-Cited Violations
(NCVs). When a licensee does not take
root causes, and to be responsive to initial
corrective action or repeatedly or
opportunities to identify and prevent
willfully commits a minor violation
violations.
* The use of discretion and judgment
such that a formal response would be
throughout the deliberative process
needed, the violation should be
recognizes that enforcement of NRC
categorized at least at a Severity Level
requirements does not lend itself to
IV.
mechanistic treatment
The NRC staff will be reviewing the
However, the Review Team found that
severity level exam ples in the
the existing enforcement program at
supplements over the next 6 months.
times provided mixed regulatory
The purpose of this review Is to ensure
messages to licensees, and room for
the examples are appropriately focused
improvement existed in the
on safety significance, including
Enforcement Policy. The review
consideration of actual safety
suggested that the program's focus
consequence, potential safety
should be clarified to:
consequence, and regulatory
* Emphasize the importance of identifying significance.
problems before events occur, and of taking
prompt, comprehensive corrective action
V. Predecisional Enforcement
when problems are identified;
Conferences
* Direct agency attention at licensees with
multiple enforcement actions in a relatively
Enforcement conferences are being
short period; and
renamed "predecisional enforcement
• Focus on current performance of
conferences." These conferences should
licensees.
be held for the purpose of obtaining
In addition, the review team found
information to assist NRC in making
that the process for assessing civil
enforcement decisions when the agency
penalties could be simplified to improve reasonably expects that escalated
the predictability of decision-making
enforcement actions will result. They
and obtain better consistency between
should also normally be held if
regions.
requested by a licensee. In addition'they
As a result of its review, the review
should normally be held before issuing
team made several recommendations to
an order or a civil penalty to an
revise the NRC Enforcement Policy to
unlicensed individual.
produce an enforcement program with
In light of the changes to the
clearer regulatory focus and more
Enforcement Policy, the Commission
predictability. The Commission is
has decided to continue a trial program
issuing this policy statement after
considering those recommendations and of conducting approximately 25 percent
of eligible conferences open to public
the bases for them in NUREG-1525.
observation pending further evaluation.
The more significant changes to the
(See 57 FR 30762; July 10. 1992, and 59
current Enforcement Policy are
FR 36796; July 19,1994). The intent of
described below:
L Introduction and Purpose
This section has been modified to
emphasize that the purpose and
objectives of the enforcement program
are focused on using enforcement
actions:
(1) As a deterrent to emphasize the
Importance of compliance with
requirements; and

3

open conferences is not to maximize
public attendance, but is rather for
determining whether providing the
public with an opportunity to observe
the regulatory process is compatible
with the NRC's ability to exercise its
regulatory and safety responsibilities.
The provisions of the trial program have
been incorporated into the Enforcement
Policy.
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VL Enforcement Actions
A. Notice of Violation
This section was modified to clarify
that the NRC may waive all or portions
of a licensee's written response to a
Notice of Violation to the extent
relevant information has already been
provided to the NRC in writing or
documented In an NRC inspection
report and is on the applicable docket
In the NRC Public Document Room.
B. Civil Penalty
1. Base Civil Penalty
Tables 1A and 1B have been revised.
In Table 1B the percentage for Severity
Level IV violations has been deleted
since such violations will not be subject
to civil penalties. If a violation that
would otherwise be categorized at a
Severity Level IV violation merits a civil.
penalty because of its significance. the
violation would normally be categorized
at a Severity Level HI.
Table 1A has been simplified to
combine categories of licensees with the
same base penalty amounts. The base
penalty amounts have generally
remained unchanged. The revised
policy notes that the base penalties may
-be adjusted on a case-by-case basis to
reflect the ability to pay and the gravity
of the violation. 10 CFR Part 35
licensees (doctors, nuclear pharmacies,
and other medical related licensees) are
combined into an overall medical
category, based on the similarity of
hazards.- Because transportation
violations for all licensees are primarily
concerned with'the potential for
personnel exposure to radiation, the
violations in this area will be treated the
same as those in the health physics area.
The $100,000 base civil penalty
amount for safeguards violations, which
applies to only two categories of
licensees, fuel fabricators and
independent fuel and monitored
retrievable storage installations, has
been deleted. The penalty amount for
safeguards should be the same as for
other violations at these facilities. NRC
has not had significant safeguards
violations at these facilities. If the
Fpenalty that would normally be assessed
or operational violations is not
adequate to address the circumstances
of the violation, then discretion would
be used to determine the appropriate
penalty amount.
The base civil penalty for "other"
materials licensees, currently set at
$1000, has been increased to $5000. The
primary concerns for these licensed
activities are individual radiation
exposure and loss of control of material
to the environment, both of which

NUREG-1600

warrant a more financially meaningful
penalty. A $500 civil penalty for a
Severity Level m violation (at 50% of
the Severity Level I base amount) does
not reflect the seriousness of this type
of violation for this category of licensee.
It is noted'that with the revised
assessment approach, these licensees
will not normally receive a civil penalty
if prompt and comprehensive corrective
action is taken for isolated non-willful
Severity Level M violations.
2. Civil Penalty Assessment
This section has been renamed.to
reflect that the process for assessing
civil penalties has been substantially
changed. The revised process Is
intended to:
& Continue to emphasize compliance
in a manner that deters future
violations;
* Encourage prompt identification
and prompt, compreghensive correction
of violations and their root causes;
* Apply the recognition of good past
performance to give credit to a licensee
committing a non-willful SL MI
violation who has had no previous
significant violations during the past 2
years or 2 inspections (whichever is
onger);
* Place greater attention on situations
of greater concern (i.e., where a licensee
has had more than one significant
violation in a 2-year or two-inspection
period, where corrective action is less
than prompt and comprehensive, or
where egregious circumstances, such as
where it is clear that repetitiveness or
willfulness, are Involved);
a Streamline the NRC decisional
process in a manner that will preserve
judgment and discretion, but will
provide a clear normative standard and
produce relatively predictable results
for routine cases; and
* Provide clear guidance on applying
fewer adjustment factors in various
types of cases, in order to increase
consistency and predictability.
Once a violation has been categorized
at a Severity Level M or above, the
assessment process considers four basic
decisional points:
(1) Whether the licensee has had a
previous escalated enforcement action
during the past 2 ears or past 2
inspections, whi ever is onger;
(2) Whether the licensee should be
given credit for actions related to
identification;
(3) Whether the licensee's corrective
actions may reasonably be considered
prompt and comprehensive; and
(4) Whether, in view of all the
circumstances, the case In question
warmrnts the exercise of discretion. As
described in the Enforcement Policy,

4
4

each of these decisional points may

have several associated considerations
for any given case. However,. the
outcome of a case, absent the exetcise of
discretion, is limited to thiee results: no
civil penalty, a base civil penalty, or a
base civil penalty escalated by 100%.
D. Related Administrative Actions
The reference to related
administrative mechanisms have been
replaced with related administrative
actions to clarify the documents as
actions.
VIL Exercise of Discretion
The ability to exercise discretion Is
preserved with the revised policy.
Discretion is provided to deviate from
the normal approach to either increase
or decrease sanctions where necessary
to ensure that the sanction reflects the
significance of the circumstances and
conveys the appropriate regulatory
message. This section has been modified
to provide examples where it is
appropriate to consider civil penalties
or escalate civil penalties
notwithstanding the normal assessment
process In Section VI of the
Enforcement Policy. One significant
example to note involves the loss of a
source. This example is being added to
emphasize the importance of licensees
being aware of the location of their
sources and to recognize that there
should not be an economic advantage
for inappropriate disposal or transfer.
As to mitigation of sanctions for
violations involving special
circumstances, mitigation can be
considered if the licensee has
demonstrated overall sustained
performance which has been
Foarticularly good. The levels of approval
or exercising discretion are described
in this section. Finally, Table 2,
"Examples'of Progressions of Escalated
Enforcement Actions for Similar
Violations in the Same Activity Area
Under the Same License," has been
withdrawn from the Enforcement
Policy. The guidance in that table is not
needed because the policy is clear that
each case should be judged on its own
merits, especially those repetitive
violation cases to which the table
applied.
VII. Enforcement Actions Involving
Individuals
The Enforcement Policy has been
clarified to provide that some action is
normally to be taken against a licensee
for violations caused by significant acts
of wrongdoing by its employees.
contractors, or contractors employees.
The Policy has also been modified to
state that the nine factors in Section VIII
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should be used to assist in the decision
on whether enforcement action should
be taken against an unlifcnsed
individual as well as the licensee. The
Policy currently uses these factors to
determine whether to take enforcement
action against an unlicensed person
rather than the licensee. These changes
are consistent with the intent of the
Commission in promulgating the rule on
deliberate misconduct (56 FR 40864,
40666, August 15, 1991). las
significant cases may be treated as an
NCV under Section VII.B.1. A Letter of
Reprimand is not a sanction and is now
referred to as an adniinistrative action
consistent with Section VLD of the
Policy.
The Commission expects that the
changes to the Enforcement Policy
should result in an increase in the
protection of the public health and
safety by better emphasizing the
prevention, detection, and correction of
violations before events occur with
Impact on the public. In about 2 years
the Commission intends to review the
Enforcement Policy. In that regard, it is
expected that In about 18 months an
opportunity will be provided to receive
public comments on the
implementation of this Policy.
General Statement of Policy and
Procedure for NRC Enforcement
Actions
Table of Contents
Preface

L Introduction and Purpose
II.Statutory Authority
A. Statutory Authbrlty
B. Procedural Framework
I1.Responsibilities
IV. Severity of Violations
A. Aggregation of Violations
B. Repetitive Violations
C. Willful Violations
D. Violations of Reporting Requirements
V. Predecisional Enforcement Conferences
VI. Enforcement Actions
A. Notice of Violation

B.Civil Penalty
1. Base Civil Penalty
2. Civil Penalty Assessment
a. Initial Escalated Action

b. Credit for Actions Related to
Identification

c. Credit for Prompt and Comprehensive
Corrective Action
d. Exercise of Discretion
C. Orders
D.Related Administrative Actions
VII. Exercise of Discretion
A. Escalation of Enforcement Sanctions
1. Civil Penalties

2. Orders
3. Daily Civil Penalties

B. Mitigation of Enforcement Sanctions

1. Licensee-Identified Severity Level IV
Violations

2. Violations Identified During Extended
Shutdowns or Work Stoppages
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3. Violations Involving Old Design Issues
4. Violations Identified Due to Previous
Escalated Enforcement Action
S. Violations Involving Discrimination
6. Violations Involving Special
Circumstances
C. Exercise of Discretion for an Operating
Facility
VlII Enforcement Actions Involving

of compliance which the NRC expects. 3
Each enforcement action is dependent
on the circumstances of the case and
requires the exercise of discretion after
consideration of these policies and
nrocedures. In no case, however, will
licensees who cannot achieve and
maintain adequate levels of protection
be permitted to conduct licensed
Individuals
DL Inaccurate and Incomplete Information
activities.
X Enforcement Action Against NonIL Statutory Authority and Procedural
Licensees
Framework
XL Referrals to the Department ofJustice
XIL Public Disclosure of Enbfoement
A. StatutoryAuthority
Actions
The NRC's enforcement jurisdiction is
XIIU Reopening Closed Enforcement Actions
Supplements
drawn from the Atomic Energy Act of
1954, as amended, and the Energy
Preface
Reorganization Act (ERA) of 1974, as
The following statement of general
amended.
Section 161 of the Atomic Energy Act
policy and procedure explains the
enforcement policy and procedures of
authorizes the NRC to conduct
inspections and investigations and to
the U.S. Nuclear Regulatory
Commission (NRC or Commission) and issue orders as may be necessary or
desirable to promote the common
the NRC staff (staff) in initiating
defense and security or to protect health
enforcement actions, and of the
or to minimize danger to life or
presiding officers and the Commission
property. Section 186 authorizes the
in reviewing these actions. This
NRC to revoke licenses under certain
statement is applicable to enforcement
circumstances (e.g., for material false
in matters Involving the radiological
statements, in response to conditions
health and safety of the public,
Including employees' health and safety, that would have warranted refusal of a
license on en original application, for a
the common defense and security, and
licensee's failure to build or operate a
the environment ' This statement of
facility in accordance with the terms of
general policyand procedure will be
the permit or license, and for violation
published as NUREG-1600 to provide
of an NRC regulation). Section 234
widespread dissemination of the
authorizes the NRC to impose civil
Commission's Enforcement Policy.
However, this is a policy statement and penalties not to exceed $100,000 per
violation per day for the violation of
not a Tegulation. The Commission may
certain specified licensing provisions of
deviate from this statement of policy
and procedure as appropriate under the the Act, rules, orders, and license terms
implementing these provisions, and for
circumstances of a particular case.
violations for which licenses can be
L Introduction and Purpose
revoked. In addition to the enumerated
The purpose of the NRC enforcement provisions in section 234, sections 84
program is to support the NRC's overall and 147 authorize the imposition df
civil penalties for violations of
safety mission in protecting the public
regulations Implementing those
and the environment. Consistent with
that purpose, enforcement action should provisions. Section 232 authorizes the
NRC to seek Injunctive or other
be used:
equitable relief for violation of
* As a deterrent to emphasize the
regulatory requirements.
importance of compliance with
Section 206 of the Energy
requirements, and
* To encourage prompt identification Reorganization Act authorizes the NRC
to Impose civil penalties for knowing
and prompt, comprehensive correction
and conscious failures to provide
of violations.
certain safety information to the NRC.
Consistent with the purpose of this
Chapter 18 of the Atomic Energy Act
program, prompt and vigorous
provides for varying levels of criminal
enforcement action will be taken when
dealing with licensees, vendors, 2
31Thi policy primarily addresses the ictivitiN of
contractors, and their employees, who
NRC licensees and applicants for NRC licens.
do not achieve the necessary meticulous Therefore, the tam "licnsee" is used throughout
attention to detail and the high standard the policy. However, In those caes where the NRC
I Antitrust enforcement matters will be dealt

with on a casey-case basis.

3The term "vendor"au used in this policy means

Ssulier of poducts or services to be used Inan
09-.0',rlfaity or activity.

$5

determines that it Isapppriate to take
enforcement action against a non-licenses O
Individual, the guidance in this policy will be ued.

as applicable. Specific guidance reaarding

enforcement action against individuals and nonlicensm is addressed in Sections VIII and X.

respoctively.

NUREG-1600
NUREG-16M
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penalties (i.e., monetary fines and
imprisonment) for willful violations of
the Act and regulations or orders issued
under sections 65, 161(b), 161(1), or
161(o) of the Act. Section 223 provides
that criminal penalties may be imposed
on certain individuals employed by
firms constructing or supplying basic
components of any utilization facility If
the individual knowingly and willfully
violates NRC requrments such that a
basic component could be significantly
impaired. Section 235 provires that
criminal penalties may be Imposed on
persons who interfere with inspectors.
Section 236 provides that criminal
penalties may be Imposed on persons
who attempt to or cause sabotage at a
nuclear facility or to nuclear fuel.
Alleged or suspected criminal violations
of the Atomic Energy Act are referred to
the Department of Justice for
appropriate action.
B. ProcedurolFramework
Subpart B of 10 CFR part 2 of NRC's
regulations sets forth the procedures the
NRC uses in exercising its enforcement
authority. 10 CFR 2.201 sets forth the
procedures for issuing notices of
violation.
The procedure to be used in assessing
civil penalties is set forth in 10 CFR
2.205. This regulation provides that the
civil penalty process is initiated by
issuing a Notice of Violation and
Proposed Imposition of a Civil Penalty.
The licensee or other person is provided
an opportunity to contest in writing the
proposed imposition of a civil penalty.
After evaluation of the response, the .
civil penalty may be mitigated, remitted,
or imposed. An opportunity is provided
for a hearing if a civil penalty is
imposed. If a civil penalty. is not paid
following a hearing or if a hearing is not
requested, the matter may be referred to
the U.S. Department of Justice to
institute a civil action in District Court.
The procedure for issuing an order to
Institute a proceeding to modify,
suspend. or revoke alicense or to take
other action against a licensee or other
person subject to the jurisdiction of the
Commission is set forth in 10 CFR
2.202. The licensee or any other person.
adversely affected by the order may
request a hearing. The NRC is
authorized to make orders immediately
effective if required to protect the public
health, safety, or interest, or if the
violation Is willful. Section 2.204 sets
out the procedures for issuing a Demand
for Information (Demand) to a licensee
or other person subject to the
Commission's jurisdiction for the
purpose of determining whether an
order or other enforcement action
should be issued. The Demand does not
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provide hearing rights, as only
information is being sought. A licensee
must answer a Demand. An unlicensed
person may answer a Demand by either
providing the requested information or
explaining why the Demand should not
have been issued.
m. Responsibilities
The Executive Director for Operations
(EDO) and the principal enforcement
officers of the NRC, the Deputy
Executive Director for Nuclear Material
Safety, Safeguards and Operations
Support (DEDS) and the Deputy
Executive Director for Nuclear Reactor
Regulation, Regional Operations, and
Research (DEDR), have been delegated
the authority to approve or issue all
escalated enforcement actions. 4 The
DEDS is responsible to the EDO for the
NRC enforcement programs. The Office
of Enforcement (OE) exercises oversight
of and implements the NRC
enforcement programs. The Director,
OE, acts for the Deputy Executive
Directors In enforcement matters in
their absence or as delegated.
Subject to the oversight and direction
of OE, and with the approval of the
appropriate Deputy Executive Director,
where necessary, the regional offices
normally issue Notices of Violation and
proposed civil penalties. However,
subject to the same oversight as the
regional offices, the Office of Nuclear
Reactor Regulation (NRR) and the Office
of Nuclear Material Safety and
Safeguards (NMSS) may also issue
Notices of Violation and proposed civil
penalties for certain activities.
Enforcement orders are normally Issued
by a Deputy Executive Director or the
Director, OE. However, orders may also
be issued by the EDO, especially those
Involving the more significant matters.
The Directors of NRR and NMSS have
also been delegated authority to issue
orders, but It is expected that normal
use of this authority by NRR and NMSS
will be confined to actions not
associated with compliance issues. The
Director, Office of the Controller, has
been delegated the authority to issue
orders where licensees violate
Commission regulations by nonpayment
of license and inspection fees.
In recognition that the regulation of
nuclear activities in many cases does
not lend itself to a mechanistic
treatment, judgment and discretion
must be exercised in determining the
severity levels of the violations and the
appropriate enforcement sanctions,
4

The term "'escalated enforcement action" as
used in this policy means aNotice of Violation or
civil penalty for any Severity Level 1,U.or M
violation for problem) or any order based upon a
violation.

6
6

including the decision to issue a Notice
of Violation, or to propose or impose a
civil penalty and the amount of this
penalty, after considering the general
principles of this statement of policy
and the technical significance of the
violations and the surrounding
circumstances.
Unless Commission consultation or
notification is required by this policy,
the staff may depart, where warranted in
the public's Interest, from this policy as
provided in Section VII,"Exercise of
Enforcement Discretion." The
Commission will be provided written
notification of all enforcement actions
involving civil penalties or orders. The
Commission will also be provided
notice in those cases where discretion is
exercised as discussed in Section
VII.B.6. In addition, the Commission
will be consulted prior to taking action
in the following situations (unless the
urgency of the situation dictates
immediate action):
(1) An action affecting a licensee's
operation that requires balancing the
public health and safety or common
defense and security implications of not
operating with the potential radiological
or other hazards associated with
continued operation;
(2) Proposals to impose civil penalties
in amounts greater than 3 times the
Severity Level I values shown in Table
IA;
(3) Any proposed enforcement action
that involves a Severity Level I
violation;
(4) Any enforcement action that
involves a finding of p material false
statement;
(5) Exercising discretion for matters
meeting the criteria of Section VII.A.1
for Commission consultation;
(6) Refraining from taking
enforcement action for matters meeting
k
the criteria of Section VI.B.2;
(7) Any proposed enforcement action
that Involves the issuance of/h civil
penalty or order to an unlicelised
individual or a civil penalty to a
licensed reactor operator,
(8) Any action the EDO believes
warrants Commission involvement;
(9) Any proposed enforcement case
involving an Office of Investigation (01)
report where the staff (other than the 01
staff) does not arrive at the same
conclusions as those in the 01 report
concerning issues of intent if the
Director of 0l concludes that
Commission consultation is warranted;
and

(10) Any proposed enforcement action
on which the Commission asks to be
consulted.
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IV. Severity of Violations
Regulatory requirements s have
varying degrees of safety, safeguards, or
environmental significance. Therefore,
the relative importance of each
violation, including both the technical
significance and the regulatory
significance is evaluated as the first step
in the enforcement process.
Consequently, for purposes of formal
enforcement action, violations are
normally categorized in terms of four
levels of severity to show their relative
importance within each of the following
eight activity areas:

Supplements I through VIH provide
examples and serve as Ouidance in
determining the appropriate severity
level for violations in each of the eight
activity areas. However, the examples
are neither exhaustive nor controlling.
In addition, these examples do not
create new requirements. Each is
designed to illustrate the significance
that the NRC places on a particular type
of violation of NRC requirements. Each
of the examples in the supplements is
predicated on a violation of a regulatory
requirement.
The NRC reviews each case bein1
considered for enforcement action on its
L Reactor Operations;
own merits to ensure that the severity of
If.Facility Construction;
a violation is characterized at the level
Ill. Safeguards;
best suited to the significance of the
IV.Health Physics;
V.Transportation;
particular violation. In some cases,
V1. Fuel Cycle and Materials Operations;
special circumstances may warrant an
VII. Miscellaneous Matters; and
adjustment to the severity level
VIII. Emergency Preparedness.
categorization.
Licensed activiiies will be placed in
the activity area most suitable in light of A. Aggregation of Violations
A group of Severity Level IV
the particular violation involved
including activities not directly covered violations may be evaluated in the
aggregate and assigned a single,
by one of the above listed areas. e.g.,
export license activities. Within each
increased severity level, thereby
activity area, Severity Level I has been
resulting in a Severity Level IMproblem.
assigned to violations that are the most
if the violations have the same
significant and Severity Level IV
underlying cause or programmatic
violations are the least significant.
deficiencies, or the violations.
Severity Level I and II violations are of
contributed to or were unavoidable
very significant regulatory concern. In
consequences of the underlying
general, violations that are included in
problem. Normally, Severity Level 1I
these severity categories involve actual
and 11 violations are not aggregated into
or high potential impact on the public.
a higher severity level.
Severity Level UIviolations are cause
The purpose of aggregating violations
for significant regulatory. concern.
is to focus the licensee's attention on the
Severity Level IV violations are less
fundamental underlying causes for
serious but are of more than mifibr
which enforcement action appears
concern: i.e., if left uncorrected, they
warranted and to reflect the fact that
could lead to a more serious concern.
several violations with a common cause
The Commission recognizes that there may be more significant collectively
are other violations of minor safety or
than individually and may therefore,
environmental concern which are below warrant a more substantial enforcement
the level of significance of Severity
action.
Level IV violations. These minor
B. Repetitive Violations
violations are not the subject of formal
enforcement action and are not usually
The severity level of a Severity Level
described in inspection reports. To the
IV violation may be increased to
extent such violations are described,
Severity Level M, if the violation can be
they are noted as Non-Cited Violations.6 considered a repetitive violation? The
Comparisons of significance between
purpose of escalating the severity level
activity areas are inappropriate. For
of a repetitive violation is to
example, the immediacy of any hazard
acknowledge the added significance of
to the public associated with Severity
the situation based on the licensee's
Level I violations in Reactor Operations failure to implement effective corrective
is not directly comparable to that
action for the previous violation. The
associated with Severity Level I
decision to escalate the severity level of
violations in Facility Construction.
s'The term "requirement" as used in this policy
means &legally binding requirement such as a
statute, regulation, license condition, technical
specification, or order.
#A Non-Cited Violation (NCV) Is a violation that
has not been formalized Into a 10 CR 2.201 Notice
ofviolation.

?ThM term "repetitive violation" or "similar
violation" as used In this policy statement means
a violation that reasonsbly could have been
prevented by a licensee's corrective action for a
previous violation normally occurring (1)within
the past 2 yam of the Inspection at Issue, or (2) the
period witi the last two inspections, whichever

77
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a repetitive violation will depend on the
circumstances, such as, but not limited
to, the number of times the violation has
occurred, the similarity of the violations

and their root causes, the adequacy of
previous corrective actions, the period
of time between the violations. rnd the
significance of the violations.
C. Willful Violations
Willful violations are by definition of
=articular concern to the Commission
ecause its regulatory program is based
on licensees and their contractors,
employees, and agents acting with
integrity and communicating with
candor. Willful violations cannot be
tolerated by either the Commission or a
licensee. Licensees are expected to take
significant remedial action in
responding to willful violations
commensurate with the circumstances
such that it demonstrates the
seriousness of the violation thereby
creating a deterrent effect within the
licensee's organization. Although
removal of the person is not necessarily
required, substantial disciplinary action
is expected.
Therefore, the.severity level of a
violation may be increased If the
circumstances surrounding the matter
Involve careless disregard of
requirements, deception, or other
indications of willfulness. The term
."willfulness" as used in this policy
embraces a spectrum of violations
ranging from deliberate intent to violate
or falsify to and including careless
disregaM for requirements. Willfulness
does not include acts which do not rise
to the level of careless disregard, e.g.,
Inadvertent clerical errors in a
document submitted to the NRC. In
determining the specific severity level
of a violation involving willfulness,
consideration will be given to such
factors as the position and
responsibilities of the person involved
in the violation (e.g., licensee officials
or non-supervisory employee), the
significance of any underlying violation,
the intent of the violator (i.e., careless
disregard or deliberateness), and the
economic or other advantage, if any,
gained as a result of the violation. The
relative weight given to each of these
'The term "licensee official" as used in this
policy statement means a first-line supervisor or

above, a licensed individual, a radiation sfety

officer, or en authorized user of licensed material
whether ot not listed on a license. Notwithstanding
an Individual's job title, severity level
categorization for willful acts Involving Individuals
who can be considered licensee officials will
consider several factors. Including the position of
the individual relative to the licensee's
organizational structure and the Individual's
responsibilities relative to the oversight of licensd
activities and to the use of licensd materiaL
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factors in arriving at the appropriate
severity level will be dependent on the
circumstances of the violation.
However, if a licensee refuses to correct
a minor violation within a reasonable
time such that it willfully continues, the
violation should be categorized at least
at a Severity Level IV.
D. Violations of Reporting Requirements
The NRC expects licensees to provide
complete, accurate, and timeLy
information and reports. Accordingly,
unless otherwise categorized in the
Supplements, the severity level of a
violation Involving the failure to make
a required report to the NRC will be
based upon the significance of and the
circumstances surrounding the matter
that should have been reported.
However, the severity level of an
untimely report, in contrast to no report,
may be reduced depending on the
circumstances surrounding the matter.
A licensee will not normally be cited for
a failure to report a condition or event
unless the licensee was actually aware
of the condition or event that it failed
to report. A licensee will, on the other
hand. normally be cited for a failure to
report a condition or event if the
licensee knew of the information to be
reported, but did not recognize that it
was required to make a report.
V. Predecisional Enforcement
Conferences
Whenever the NRC has learned of the
existence of a potential violation for
which escalated enforcement action
appears to be warranted, or recurring
nonconformance on the part of a
vendor, the NRC may provide an
opportunity for a predecisional
enforcement conference with the
licensee, vendor, or other person before'
taking enforcement action. The purpose
of the conference is to obtain
Information that will assist the NRC in
determining the appropriate
enforcement action, such as: (1) A
common understanding of facts, root
causes and missed opportunities
associated with the apparent violations,
(2) a common understanding of
corrective action taken or planned, and

(3) a common understanding of the significance of issues and the need for
lasting comprehensive corrective action.
If the NRC concludes that it bas
sufficient information to make an
Informed enforcement decision, a
conference will not normally be held
unless the licensee requests it. However,
an opportunity for a conference will
normally be provided before issuing an
order based on a violation of the rule on
Deliberate Misconduct or a civil penalty
to an unlicensed person. If a conference
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is not held, the licensee will normally
be requested to provide a written
response to an inspection report, if
issued, as to the licensee's views on the
apparent violations and their root
causes and a description of planned or
implemented corrective action.
During the predecisional enforcement
conference, the licensee, vendor, or
other persons will be given an
opportunity to provide information
consistent with the purpose of the
conference, including an explanation to
the NRC of the immediate corrective
actions (if any) that were taken
following identification of the potential
violation or nonconformance and the
long-term comprehensive actions that
were taken or will be taken to prevent
recurrence. Licensees, vendors, or other
persons will be told when a meeting is
a predecisional enforcement conference.
A predecisional enforcement
conference is a meeting between the
NRC and the licensee. Conferences are
normally held in the regional offices
and are not normally open to public
observation. However, a trial program Is
being conducted to open approximately
25 percent of all eligible conferences for
public observation, i.e., every fourth
eligible conference involving one of
three categories of licensees (reactor,
hospital, and other materials licensees)
will be open to the public. Conferences
will not normally be open to the public
if the enforcement action being
contemplated:
(1) Would be taken against an
individual, or if the action, though not
taken against an individual,.tums on
whether an individual has committed
wrong doing:
(2) Involves significant personnel
failures where the NRC has requested
that the individual(s) involved be
present at the conference:
(3) Is based on the findings of an NRC
Office of Investigations report: or
(4) Involves safeguards information,
Privacy Act information, or information
which could be considered proprietary;
In addition, conferences will not
normally be open to the public If:
(5) The conference involves medical
misadministrations or overexposures
and the conference cannot be conducted
without disclosing the exposed
Individual's name; or
(6) The conference will be conducted
by telephone or the conference will be
conducted at a relatively small
licensee's facility.
Notwithstanding meeting any of these
criteria, a conference may stillbe open
If the conference involves issues related
to an ongoing adjudicatory proceeding
with one or more intervenors or where
the evidentiary basis for the conference
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is a matter of public record, such as an
adjudicatory. decision by the
Department of Labor. In addition, with
the approval of the Executive Director
for Operations, conferences will not be
open to the public where good cause has
been shown after balancing the benefit
of the public observation against the
potential impact on the agency's
enforcement action in a particular case.
As soon as it is determined that a
conference will be open-to public
observation, the NRC will notify the
licensee that the conference will be
open to public observation as part of the
agency's trial program. Consistent with
the agency's policy on open meetings,
"Staff Meetings Open to Public,"
published September 20,1994 (59 FR
48340), the NRC intends to announce
open conferences normally at least 10
working days in advance of conferences
through (1) notices posted in the Public
Document Room, (2) a toll-free
telephone recording at 800-952--9674,
and (3) a toll-free electronic bulletin
board at 800-952-9676. In addition, the
NRC will also issue a press release and
notify appropriate State liaison officers
that a predecisional enforcement
conference has been scheduled and that
it is open to public observation.
The public attending open
conferences under the trial program may
observe but not participate in the
conference. It is noted that the purpose
of conducting open conferences under
the trial program is not to maximize
public attendance, but rather to
determine whether providing the public
with opportunities to be Informed of
NRC activities is compatible with the
NRC's ability to exercise its regulatory
and safety responsibilities. Therefore,
members of the public will be allowed
access to the NRC regional offices to
attend open enforcement conferences in
accordance with the "Standard
Operating Procedures For Providing
Security Support For NRC Hearings And
Meetings," published November 1. 1991
(56 FR 56251). These procedures
provide that visitors may be subject to
personnel screening, that signs, banners,
posters, etc., not larger than 18" be
permitted, and that disruptive persons
may be removed.
Members of the public attending open
conferences will be reminded that (1)
the apparent violations discussed at
predecisional enforcement conferences
are subject to further review and may be
subject to change prior to any resulting
enforcement action and (2) the
statements of views or expressions of
opinion made by NRC employees at
predecisional enforcement conferences,
or the lack thereof, are not intended to
represent final determinations or beliefs.
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Persons attending open conferences will
be provided an opportunity to submit
written comments concerning the trial
program anonymously to the regional
office. These comments will be
subsequently forwarded to the Director
of the Office of Enforcement for review
and consideration.
When needed to protect the public
health and safety or common defense
and security, escalated enforcement
action, such as the issuance of an
immediately effective order, will be
taken before the conference. In these
cases, a conference may be held after the
escalated enforcement action is taken.
VI. Enforcement Actions
This section describes the
enforcement sanctions available to the
NRC and specifies the conditions under
which each may be used. The basic
enforcement sanctions are Notices of
Violation, civil penalties, and orders of
various types. As discussed further in
Section VLD, related administrative
actions such as Notices of
Nonconformance, Notices of Deviation,
Confirmatory Action Letters, Letters of
Reprimand, and Demands for
Information are used to supplement the
enforcement program. In selecting the
enforcement sanctions or administrative
actions, the NRC will consider
enforcement actions taken by other
Federal or State regulatory bodies
having concurrent jurisdiction, such as
in transportation matters. Usually,
whenever a violation of NRC
requirements of more than a minor
concern is identified, enforcement
action is taken. The nature and extent of
the enforcement action is intended to
reflect the seriousness of the violation
involved. For the vast majority of
violations, a Notice of Violation or a
Notice of Nonconformance is the normal
action.
A. Notice of Violation
A Notice of Violation is a written
notice setting forth one or more
violations of a legally binding
requirement. The Notice of Violation
normally requires the recipient to
provide a written statement describing
) the reasons for the violation or, if
contested, the basis for disputing the
violation; (2) corrective steps that have
been taken and the results achieved; (3)
corrective steps that will be taken to
prevent recurrence; and (4) the date
when full compliance will be achieved.
The NRC may waive all or portions of
a written res onse to the extent relevant
information gas already been provided
to the NRC in writing or documented in
an NRC inspection report. The NRC may
require responses to Notices of Violation
-

to be under oath. Normally, responses
under oath will be required only in
connection with Severity Level I. U. or
IIl violations or orders.
The NRC uses the Notice of Violation
as the usual method for formalizing
Issuance of athe
existence of a violation.
Notice of Violation is normally the only
enforcement action taken, except in
cases where the criterierfor issuance of
civil penalties and orders, as set forth in
Sections VI.B and VI.C, respectively, are
met. However, special circumstances
regarding the violation findings may
warrant discretion being exercised such
that the NRC refrains from issuing a
Notice of Violation. (See Section VII.B,
"Mitigation of Enforcement Sanctions.")
In addition, licensees are not ordinarily
cited for violations resulting from
matters not within their control, such as
equipment failures that were not
avoidable by reasonable licensee quality
assurance measures or management
controls. Generally, however, licensees
are held responsible for the acts of their
employees. Accordingly, this policy
shouldnot be construed to excuse
personnel errors.
B. Civil Penalty
A civil penalty is a monetary penalty
that may be imposed for violation of (1)
certain specified licensing provisions of
the Atomic Energy Act or
supplementary NRC rules or orders; (2)
any requirement for which a license
may be revoked: or (3) reporting
requirements under section 206 of the
Energy Reorganization Act. Civil
penalties are designed to deter future
violations both by the involved licensee
as well as by other licensees conducting
similar activities and to emphasize the
need for licensees to identify violations
and take prompt comprehensive
corrective action.
Civil penalties are considered for
Severity Level III violations. In addition,
civil penalties will normally be assessed
for Severity Level I and 11 violations and
knowing and conscious violations of the
reporting requirements of section 206 of
the Energy Reorganization Act.
Civil penalties are used to encourage
prompt identification and prompt and
comprehensive correction of violations.
to emphasize compliance in a manner
that deters future violations, and to
serve to focus licensees' attention on
violations of significant regulatory
concern.
Although management involvement,
direct or indirect, in a violation may
lead to an increase in the civil penalty,
the lack of management involvement
may not be used to mitigate a civil
penalty. Allowing mitigation in the
latter case could encourage the lack of
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management involvement in licensed
activities and a decrease in protection of
the public health and safety.
1. Base Civil Penalty
The NRC imposes different levels of
penalties for different severity level
violations and different classes of
licensees, vendors, and other persons.
Tables 1A and 1B show the base civil
penalties for various reactor, fuel cycle,
materials, and vendor programs. (Civil
penalties issued to individuals are
determined on a case-by-case basis.) The
structure of these tables generally takes
into account the gravity of the violation
as a primary consideration and the
ability to pay as a secondary
consideration. Generally, operations
involving greater nuclear material
Inventories and greater potential
consequences to the public and licensee
employees receive higher civil
penalties. Regarding the secondary
factor of ability of various classes of
licensees to pay the civil penalties, It is
not the NRC's intention that the
economic impact of a civil penalty be so
severe that it puts a licensee out of
business (orders, rather than civil
penalties, are used when the intent is to
suspend or terminate licensed activities)
or adversely affects a licensee's ability
to safely conduct licensed activities.
The deterrent effect of civil penalties is
best served when the amounts of the
penalties take into account a licensee's
ability to pay. In determining the
amount of civil penalties for licensees
for whom the tables do not reflect the
ability to pay or the gravity of the
violation, the NRC will consider as
necessary an increase or decrease on a
case-by-case basis. Normally, if a
licensee can demonstrate financial
hardship, the NRC will consider .'
payments over time, including interest,
rather than reducing the amount of the
civil penalty. However, where a licensee
claims financial hardship, the licensee
will normally be required to address
why it has sufficient resources to safely
conduct licensed activities and pay
license and inspection fees.
2. Civil Penalty Assessment
In an effort to (1) emphasize the
importance of adherence to
requirements and (2) reinforce prompt
self-identification of problems and root
causes and prompt and comprehensive
correction of violations, the NRC
reviews each proposed civil penalty on
its own merits and, after considering all
relevant circumstances, may adjust the
base civil penalties shown in Table 1A
and 1B for Severity Level I, 1, and MI
violations as described below.
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The civil penalty assessment process
considers four decisional points: (a)
Whether the licensee has had any
previous escalated enforcement action
(regardless of the activity area) during
the past 2 years or past 2 Inspections,
whichever Is longenr (b) whether the
licensee should be given credit for
actions related to Identification: (c)

UE~LLw-iOUU
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whether the licensee's corrective actions
are prompt and comprehensive; and (d)
whether, in view of all the
circumstances, the matter in question
rpquires the exercise of discretion.
Although each of these decisional
points may have several associated
considerations for any given case, the
outcome of the assessment process for
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each violation or problem, absent the
exorcise of discretion, is limited to one
of the following three results: no civil
penalty, a base civil penalty, or a base
civil penalty escalated by 10o%. The
flow chart presented below is a graphic
representation of the civil penalty
assesment procs.
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a. Initial escalatedaction. When the
NRC determines that a non-willful
Severity Level III violation or problem
has occurred, and the licensee has not
had any previous escalated actions
(regardlesa of the activity area) during
the past 2 years or 2 inspections,
whichever is longer, the NRC will
consider whether the licensee's
corrective action for the present
violation or problem is reasonably
prompt and comprehensive (see the
discussion under Section VI.B.2.c,
below). Using 2 years as the basis for
assessment is expected to cover most
situations, but considering a slightly
longer or shorter period might be
warranted based on the circumstances
of a particular case. The starting point
of this period should be considered the
date when the licensee was put on
notice of the need to take corrective
action. For a licensee-identified
lolation or an event, this would be
when the licensee is aware that a
problem or violation exists requiring
corrective action. For an NRC-identified
violation, the starting point would be
when the NRC puts the licensee on
notice, which could be during the
inspection, at the inspection exit
meeting, or as part of post-inspection
communication.
If the corrective action is judged to be
prompt and comprehensive, a Notice of
Violation normally should be issued
with no associated civil penalty. If the
corrective action is judged to be less
than prompt and comprehensive, the
Notice of Violation normally should be
issued with a base civil penalty.
b. Creditfor actions relatedto
identification.(1) If a Severity Level I or
Hviolation or a willful Severity Level M
violation has occurred-or if, during the
I past 2 years or 2 inspections, whichever
is longer, the licensee has been issued
at least one other escalated action-the
civil penalty assessment should
normally consider the factor of
identification in addition to corrective
action (see the discussion under Section
VI.B.2.c, below). As to identification,
the NýC should consider whether the
licensee should be given credit for
actions related to identification.
In each case, the decision should be
focused on identification of the problem
requiring corrective action. In other
words, although giving credit for
Identification and Corrective Action
should be separate decisions, the
concept of Identification presumes that
the identifier recognizes the existence of
a problem, and understands that
corrective action is needed. The
decision on Identification requires
considering all the circumstances of
identification including:
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(i) Whether the problem requiring
corrective action was NRC-identified,
licensee-identified, or revealed through
an event;9
(ii) Whether prior opportunities
existed to identify the problem requiring
corrective action, and if so, the age and
number of those opportunities;
(iii) Whether the problem was
revealed as the result of a licensee selfmonitoring effort, such as conducting an
audit, a test, a surveillance, a design
review, or troubleshooting;
(iv) For a problem revealed through
an event, the ease of discovery, and the
degree of licensee initiative in
identifying the root cause of the
problem and any astociated violations;
(v) For NRC-Identified issues, whether
the licensee would likely have
identified the Issue in the same timeperiod if the NRC had not been
involved;
(vi) For NRC-identified issues,
whether the licensee should have
identified the issue (and taken action)
earlier; and
(vii) For cases in which the NRC
identifies the overall problem requiring
corrective action (e.g., a programmatic
issue), the degree of licensee initiative
or lack of initiative in identifying the
problem or problems requiring
corrective action.
(2) Although some cases may consider
all of the above factors, the importance
of each factor will vary based on the
type of case as discussed in the
following general guidance:
(I) Licensee-Identified..When a
problem requiring corrective action is
licensee-identified (i.e., identified
before the problem has resulted in an
event), the NRC should normally give
the licensee credit for actions related to
identification, regardless of whether
prior opportunities existed to identify
the prblem.
(ill Identified Through an Event.
When a problem requiring corrective
action is identified through an event,
the decision on whether to give the
' An "event," as used bare, mea (1) an event
characterized by an active adverse impact on
equipment or personnel, readily obvious by human
observation or instrumentation, or (2)a radiological
impact on personnel or the environment in excess
of regulatory limits, such as an overexposure, a
ytlease of radioactive material above NRC limits, or
a loss of radioactive material. For example. an
equipment failure discovered through a spill of
liquid, a loud noise, the-failure to have a system
respond properly, or an annunciator alarm would
be considered an event; a system discovered to be
Inoperable through a document review would not.
Similarly. Ie a licensee discovered, through
quarterly dosimetry readings, that employees had
been inadequately monitored for radiation, the
issue would normally be considered licenseeidentified, however, if the same dosimetry radings
disclosed an overexposure, the issue would be
considered an event.
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licensee credit for actions related to
identification normally should consider
the ease of discovery, whether the event
occurred as the result of a licensee selfmonitoring effort (i.e., whether the
licensee was "looking for the problem"),

the
degree of licensee initiative in
identifying the problem or problems
requiring corrective action, and whether
prior opportunities existed to identify
the problem.
Any of these considerations may be
overriding if particularly noteworthy or
particularly egregious. For example, if
the event occurred as the result of
conducting a surveillance or similar
self-monitoring effort (i.e., the litmensbe
was looking for the problem), the
licensee should normally be given credit
for identification. As a second Instance,
even if the problem was easily
discovered (e.g., revealed by a large spill
of liquid), the NRC may choose to give
credit because noteworthy licensee
effort was exerted in ferreting out the
root cause and associated violatiorts, or
simply because no prior opportunities
(e.g., procedural cautions, postmaintenance testing, quality control
failures, readily observable parameter
trends, or repeated or locked-in
annunciator warnings) existed to
identify the problem.
(iii) NRC-dentified. When a problem
requiring corrective action is NRCidentified, the decision on whether to
give the licensee credit for actions
related to Identification should
normally be based on an additional
question: should the licensee have
reasonably identified the problem (and
taken action) earlier?
In most cases, this reasoning may be
based simply on the ease of the NRC
inspector's discovery (e.g., conducting a
walkdown, observing in the control
room, performing a confirmatory NRC
radiation survey, hearing a cavitating'
pump, or finding a valve obviously out
of position). In some cases, the
licensee's missed opportunities to
identify the problem might include a
similar previous violation, NRC or
industry notices, internal audits, or
readily observable trends.
If the NRC identifies the violation but
concludes that, under the
circumstances, the licensee's actions
related to Identification were not
unreasonable, the matter would be
treated as licensee-identified for
purposes of assessing the civil penalty.
In such cases, the question of
Identification credit shifts to whether
the licensee should be penalized for
NRC's identification of the problem.
(iv) Mixed Identification. For "mixed"
identification situations (i.e., where
multiple violations exist, some NRC-
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identified, some licensee-identified, or
where the NRC prompted the licensee to
take action that resulted In the
identification of the violation), the
NRC's evaluation should normally
determine whether the licensee could
reasonably have. been expected to
identify the violation in the NRC's
absence. This determination should
consider, among other things, the timing
of the NRC's discovery, the information
available to the licensee that caused the
NRC concern, the specificity of the
NRC's concern, the scope of the
licensee's efforts, the level of licensee
resources given to the investigation, and
whether the NRC's path of analysis had
been dismissed or was being pursued in
parallel by the licensee.
In some cases, the licensee may have
addressed the isolated symptoms of
each violation (and may have identified
the violations), but failed to recognize
the common root cause and taken the
necessary comprehensive action. Where
this is true, the decision on whether to
give licensee:credit for actions related to
Identification should focus on
Identification of the problem requiring
corrective action (e.g., the programmatic
breakdown). As such, depending on the
chronology of the various violations, the
earliest of the individual violations
might be considered missed
opportunities for the licensee to have
identified the larger problem.
(v) Missed Opportunities to Identify.
Missed opportunities include prior
notifications or missed opportunities to
identify or prevent-violations such as (1)
through normal surveillances, audits, or
quality assurance. (QA) activities; (2)
rough prior notice i.e., specific NRC or
industry notification; or (3) through
other reasonable indication of a
potential problem or violation, such as
observations of employees and
contractors, and failure to take effective
corrective steps. It may include findings
of the NRC, the licensee, or industry
made at other facilities operated by the
licensee where it is reasonable to expect
the licensee to take action to Identify or
prevent similar problems at the facility
subject to the enforcement action at
issue. In assessing this factor,
consideration. will be given to, among
other things, the opportunities available
to discover the violation, the ease of
discovery, the similarity between the
violation and the notification, the
perioB of time between when the
violation occurred and when the
notification was issued, the action taken
(or planned) by the licensee in response
to the notification, and the level of
management review that the notification
received (or should have received).

The evaluation of missed
opportunities should normally depend
on whether the information available to
the licensee should reasonably have
caused action that would have
prevented the violation. Missed
opportunities is normally not applied
where the licensee appropriately
reviewed the opportunity for
application to its activities and
reasonable action was either taken or
planned to be taken within a reasonable
time.
In some situations the missed
opportunity Is a violation in itself. In
these cases, unless the missed
opportunity Is a Severity Level mI
violation in itself, the missed
opportunity violation may be grouped
with the other violations into a single
Severity Level MI"problem." However,
if the missed opportunity is the only
violation, then it should not normally be
counted twice (i.e., both as the violation
and as a missed opportunity- "double
counting") unless the number of
opportunities missed was particularly
si ficnt.
. The timing of the missed opportunity
should also be considered. While a rigid
time-frame is unnecessary, a 2-year
period should generally be considered
for consistency in implementation, as
the period reflecting relatively current
parlformance.
(3) When the NRC determines that the
licensee should receive credit for
actions related to Identification, the
civil penalty assessment should
normally result in either no civil
penalty or a base civil penalty, based on
whether Corrective Action is judged to
be reasonably prompt and
comprehensive. When the licensee is
not given credit for actions related to
Identification, the civil penalty
assessment should normally result in a
Notice of Violation with either a base
civil penalty or a base civil penalty
escalated by 100%, depending on the
quality of Corrective Action, because the
licensee's performance is clearly not
acceptable.
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Regardless of other circumstances
(e.g., past enforcement history,
identification), the licensee's corrective
actions should always be evaluated as
part of the civil penalty assessment
process. As a reflection of the
importance given to this factor, an NRC
judgment that the licensee's corrective
action has not been prompt and
comprehensive will always result in
issuing at least a base civil penalty.
In assessing this factor, consideration
will be given to the timeliness of the
corrective action (including the
promptness in developing the schedule
or long term corrective action), the
adequacy of the licensee's root cause
analysis for the violation, and, given the
significance and complexity of the
issue, the comprehensiveness of the
corrective action (i.e., whether the
action is focused narrowly to the
specific violation or broadly to the
general area of concern). Even in cases
when the NRC, at the time of the
enforcement conference, identifies
additional peripheral or minor
corrective action still to be taken, the
licensee may be given credit in this area,
as long as the licensee's actions
addressed the underlying root cause and
are considered sufficient to prevent
recurrence of the violation and similar
violations.
Normally, the judgment of the
adequacy of corrective actions will
hinge on whether the NRC had to take
action to focus the licensee's evaluative
and corrective process in order to obtain
comprehensive corrective action. This
will normally be judged at the time of
the enforcement conterence (e.g., by
outlining substantive additional areas
where corrective action is needed).
Earlier informal discussions between
the licensee and NRC inspectors or
management may result in improved
corrective action, but should not
normally be a basis to deny credit for
Corrective Action. For cases in whith
the licensee does not get credit for
actions related to Identification because
the NRC identified the problem, the
c. Creditfor prompt and
assessment of the licensee's corrective
comprehensive corrective action.The
action should begin from the time when
purpose of the Corrective Action factor
the NRC put the licensee on notice of
is to encourage licensees to (1) take the
the problem. Notwithstanding eventual
immediate actions necessary upon
good comprehensive corrective action, if
discovery of a violation that will restore immediate corrective action was not
safety and compliance with the license, taken to restore safety and compliance
regulation(s), or other requirement(s):
once the violation was identified,
and (2) develop and implement (in a
corrective action would not be
timely manner) the lasting actions that
considered prompt and comprehensive.
will not only prevent recurrence of the
Corrective action for violations
Involving discrimination should
violation at issue, but will be
appropriately comprehensive, given the normally only be considered
comprehensive If the licensee takes
significance and complexity of the
prompt, comprehensive corrective
violation, to prevent occurrence of
action that (1) addresses the broader
violations with similar root causes.
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environment for raising safety concerns
in the workplace, and (2) provides a
remedy for the particular discrimination
at issue.
d. Ejercise of discretion. As provided
in Section VII, "Exercise of Discretion,"
distietion may be exercised by either
escalating or mitigating the amount of
the civil penalty determined after
applying the civil penalty adjustment
factors to ensure that the proposed civil
penalty reflects the NRC's concern
regarding the violation at issue and that
It conveys the appropriate message to
the licensee. However, in no instance
will a civil penalty for any one violation
exceed S200,000 per day.
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correction of an improperly constructed willfulness. Otherwise, a prior
safety-related system or component; or
opportunity for a hearing on the order
(ii) The licensee's quality assurance
is afforded. For cases in whichf the NRC
program implementation is not adequate believes a basis could reasonably exist
to provide confidence that construction
for not taking the action as proposed.
activities are being properly carried out; the licensee will ordinarily be afforded
(c) When the licensee has not
an opportunity to show why the order
responded adequately to other
should not be issued in theproposed
enforcement action;
manner by way of a Demand for
(d) When the'licensee interferes with
Information. (See 10 CFR 2.204)
the conduct of an inspection or
D. Related administrativeactions.In
investigation; or
addition to the formal enforcement
(e) For any reason not mentioned
actions, Notices of Violation, civil
above for which license revocation is
penalties, and orders, the NRC also uses
legally authorized.
administrative actions, such as Notices
Suspensions may apply to all or part
of Deviation, Notices of
of the licensed activity. Ordinarily, a
Nonconformance, Confirmatory Action
licensed activity 1s not suspended (nor
Letters, Letters of Reprimand, and
is a suspension prolonged) for failure to Demands for Information to supplement
TABLE 1A.--Base Civil Penalties
comply with requirements where such
its enforcement program. The NRC
expects licensees and vendors to adhere
a Power reactors ....................
$100,000 failure is not willful and adequate
corrective action has been taken.
to any obligations and commitments
b. Fuel fabricators, industrial
3. Revocation Orders may be used:
resulting from these actions and will not
processors, and independent
spent fuel and monitored re(a) When a licensee is unable or
hesitate to issue appropriate orders to
trievable storage installations
25,000 unwilling to comply with NRC
ensure that these obligations and
c. Test reactors, mills and urarequirements;
commitments are met.
nium conversion foalities,
(b) When a licensee refuses to correct
1. Notices of Deviation are written
contractors, vendors, waste
a violation;
notices
describing a licensee's failure to
disposal licensees, and in(c) When licensee does not respond to satisfy a commitment where the
dustrial radiographers
10,000 a Notice of Violation where a response
commitment involved has not been
d. Research reactors, acawas required;
made a legally binding requirement. A
demic, medical,
or
other
ma5 .000
(d) When a licensee refuses to pay an Notice of Deviation requests a licensee
terial licensee 1
applicable fee under the Commission's
1
to provide a written explanation or
This applies to nonprofit institutions not
regulations; or
statement describing corrective steps
otherwise categorized in this table, mobile nu(e) For any other reason for which
taken (or planned), the results achieved,
clear services, nuclear pharmacies, and physirevocation is authorized under section
and the date when corrective action will
cian offices.
186 of the Atomic Energy Act (e.g., any be completed.
condition which would warrant refusal
2. Notices of Nonconformance are
TABLE 1 B.1-BASE CIVIL PENALTIES
of a license on an original application).
written'notices describing vendor's
4. Cease and Desist Orders may be
failures to meet commitments which
Base civil pen.
alty amount (Per- used to stop an unauthorized activity
have not been made legally binding
Severity level
cent of amount that has continued after notification by
requirements
by NRC. An example is a
listed inTaO
the NRC that the activity is
commitment made in a procurement
1A)
unauthorized.
contract with a licensee as required by
10 CFR Part 50, Appendix B. Notices of
I ......................................
o00 5. Orders to unlicensed persons,
....
. .....
............
o..o..............
80 including vendors and contractors, and
Nonconformances request non-licensees
I .....................................
50 employees of any of them, are used
to provide written explanations or
when the NRC has identified deliberate statements describing corrective steps
C. Orders.An order is a written NRC
misconduct that may cause a licensee to (taken or planned), the results achieved,
directive to modify, suspend, or revoke
be in violation of an NRC requirement
the dates when corrective actions will
a license: to cease and desist from a
or where incomplete or inaccurate
be completed, and measures taken to
given practice or activity; or to take such information is deliberately submitted or preclude recurrence.
other action as may be proper (see 10
where the NRC loses its reasonable
3. Confirmatory Action Letters are
CFR 2.202). Orders may also be issued
assurance that the licensee will meet
letters confirming a licensee's or
in lieu of, or in addition to, civil
NRC requirements with that person
vendor's agreement to take certain
penalties, as appropriate for Severity
involved in licensed activities.
actions to remove significant concerns
Level I, II, or III violations. Orders may
Unless a separate response is
about health and safety, safeguards, or
be issued as follows:
warranted pursuant to 10 CFR 2.201, a
the environment.
1. License Modification orders are
Notice of Violation need not be issued
4. Letters of Reprimand are letters
issued when some change in licensee
where an order is based on violations
addressed to individuals subject to
equipment, procedures, personnel, or
described in the order. The violations
Commission jurisdiction identifying a
management controls is necessary.
described In an order need not be
significant deficiency in their
2. Suspension Orders may be used:
categorized by severity level.
performance of licensed activities.
(a) To remove a threat to the public
5. Demands for Information are
Orders are made effective
health and safety, common defense and
immediately, without prior opportunity demands for information from licensees
security, or the environment;
for hearing, whenever it is determined
or other persons for the purpose of
(b) To stop facility construction when. that the public health, Interest, or safety
enabling the NRC to determine whether
(i) Further work could preclude or
an order or other enforcement action
so requires, or when the order is
significantly hinder the identification or responding to a violation involving
should be Issued.
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VII. Exercise of Discretion
Notwithstanding the normal guidance
contained in this policy, as provided in
Section [], "Responsibilities," the NRC
may choose to exercise discretion and
either escalate or mitigate enforcement
sanctions within the Commission's
statutory authority to ensure that the
resulting enforcement action
appropriately reflects the level of NRC
concern regarding the violation at Issue
and conveys the appropriate message to
the licensee.
A. Escalationof Enforcement Sanctions
The NRC considers violations
categorized at Severity Level 1, U,or M]
to be of significant regulatory concern.
If the application of the normal
guidance in this policy does not result
in an appropriate sanction, with the
approvel of the appropriate Deputy
Executive Director and consultation
with the EDO and Commission, as
warranted, the NRC may apply its full
enforcement authority where the action
is warranted. NRC action may include
(1) escalating civil penalties, (2) issuing
appropriate orders, and (3) assessing
civil penalties for continuing violations
on a per day basis, up to the statutory
limit of $100,000 per violation, per day.
1. Civil penalties. Notwithstanding
the outcome of the normal civil penalty
assessment process addressed in Section
VI.B, the NRC may exercise discretion
by either proposing a civil penalty
where application of the factors would
otherwise result in zero penalty or by
escalating the amount of the resulting
civil penalty (i.e., base or twice the base
civil penalty) to ensure that the
proposed civil penalty reflects the
significance of the circumstances and
conveys the appropriate regulatory
message to the licensee. Consultation
with the Commission is required if the
deviation in the amount of the civil
penalty proposed under this discretion
om the amount of the civil penalty
assessed under the normal process is
more than two times the base civil
penalty shown in Tables IA and 1B.
Examples when this discretion should
be considered include, but are not
limited to the following:
(a) Problems categorized at Severity
Level I or H;
. (b) Overexposures, or releases of
radiological material in excess of NRC
requirements;
(c) Situations involving particularly
poor licensee performance, or involving
willfulness;
(d) Situations when the licensee's
previous enforcement history has been
particularly poor, or when the current
violation is directly repetitive of an
earlier violation;

(e) Situations when the excessive
duration of a problem has resulted in a
substantial increase in risk;
(f) Situations when the licensee made
a conscious decision to be in
noncompliance in order to obtain an
economic benefit; or
(g) Cases involving the loss of a
source. In addition, unless the'licensee
self-identifies and reports the loss to the
NRC, these cases should normally result
in a civil penalty in an amount at least
in the order of the cost of an authorized
disposal of the material or of the transfer
of the material to an atithorized
recipient.
2. Orders. The NRC may, where
necessary or desirable, issues orders in
conjunction with or in lieu of civil
penalties to achieve or formalize
corrective actions and to deter further
recurrence of serious violations.
3. Daily civil penalties. In order to
recognize the added technical safety
significance or regulatory significance
for those cases where a very strong
message is warranted for a significant
violation that continues for more than
one day, the NRC may exercise
discretion and assess a separate
violation and attendantcivil penalty up
to the statutory limit of $100,000 for
each day the violation continues. The
NRC may exercise this discretion if a
licensee was aware or clearly should
have been aware of a violation, or If the
licensee had an opportunity to identify
and correct the violation but failed to do
SO.
B. Mtigation of Enforcement Sanctions
The NRC may exercise discretion and
refrain from issuing a civil penalty and/
or a Notice of Violation, if the outcome
of the normal process described in
Section VI.B does not result in a
sanction consistent with an appropriate
regulatory message. In addition, even if
the NRC exercises this discretion, when
the licensee failed to make a required
report to the NRC, a separate
enforcement action will normally be
issued for the licensee's failure to make
a required report. The approval of the
Director, Office of Enforcement, with
consultation with the appropriate
Deputy Executive Director as warranted,
is required for exercising discretion of
the type described in Section VII.B.1.b
where a willful violation is involved,
and of the types described in Sections
VILB.2 through VII.B.5. Commission
consultation is required for exercising
discretion of the type described in
Section VII.B.2 and the approval of the
appropriate Deputy Executive Director
and Commission notification is required
for exercising the discretion of the type
described in Section VII.B.6. Examples
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when discretion should be considered
for departing from the normal approach
in Section VI.B include but are not
limited to the following:
1. Licensee-Identified Severity Level
IV Violations. The NRC, with the
approval of the Regional Administrator
or his designee, may refrain from
issuing a Notice of Violation for a
Severity Level IV violation that is
documented in an inspection report (or
official field notes for some material
cases) and described therein as a NonCited Violation (NCV) provided that the
inspection report Includes a. brief
description of the corrective action and
that the violation meets all of the
following criteria:
(a) It was identified by the licensee.
including identification through an
event;
(b) It was not a violation that could
reasonably be expected to have been
prevented by the licensee's corrective
action for a previous violation or a
previous licensee finding that occurred
within the past 2 years of the inspection
at Issue, or the period within the last
two Inspections, whichever is longer,
(c) It was or will be corrected within
a reasonable time, by specific corrective
action committed to by the licensee by
the end of the inspection, including
immediate corrective action and
comprehensive corrective action to
prevent recurrence;
(d) It was not a willful violation or if
it was a willful violation;
(I)The information concerning the
violation, if not required to be reported,
was promptly provided to appropriate
NRC personnel, such as a resident
inspector or regional section or branch
chief;
(Ii) The violation involved the acts of
a low-level individual (and not a
licensee official as defined In Section
IV.C):
(iii) The violation appears to be the
isolated action of the employee without
management involvement and the
violation was not caused by lack of
management oversight as evidenced by
.
either a history of isolated willful
violations or a lack of adequate audits
or supervision of employees; and
(iv Significant remedial action
commensurate with the circumstances
was taken by the licensee such that it
demonstrated the seriousness of the
violation to other employees and
contractors, thereby creating a deterrent
effect within the licensee's organization.
Although removal of the employee from
licensed activities is not necessarily
required, substantial disciplinary action
is expected.
2. Violations Identified During
Extended Shutdowns or Work
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Stoppages. The NRC may refrain from
issuing a Notice of Violation or a
proposed civil penalty for a violation
that is identified after (i) the NRC has
taken significant enforcement action
based upon a major safety event
contributing to an extended shutdown
of an operating reactor or a material
licensee (or a work stoppage at a
construction site), or (ii) the licensee
enters an extended shutdown or work
stoppage related to generally poor
performance over along period of time,
provided that the violation is
documented in an inspection report (or
official field notes for some material
cases) and that it meets all of the
following criteria:
(a) It was either licensee-identified as
b result of a comprehensive program for
problem identification and correction
that was developed in response to the
shutdown or identified as a result of an
employee allegation to the licensee; (If
the NRC identifies the violation and all
of the other criteria are met, the NRC
should determine whether enforcement
action is necessary to achieve remedial
action, or if discretion may still be
appropriate.)
(b) lt is based upon activities of the
licenseeprior to the events leading to
the shutdown;
(c) It would not be categorized at a
severity level higher than Severity Level

ni;

M It was not willful; and
(d)
(e) The licensee's decision to restart
the plant requires NRC concurrence.
3. Violations Involving Old Design
Issues. The NRC may refrain from
proposing a civil penalty for a Severity
Level II or Ill violation involving a past..
problem, such as in engineering, design,
or installation, provided that the
violation is documented in an
inspection report (or official field notes
Sfor some material cases) that includes a
description of the corrective action and
that it meets all of the following criteria:
(a) It was licensee-identified as a
result of its voluntary initiative;
(b) It was or will be corrected,
including immediate corrective action
and long term comprehensive corrective
action to prevent recurrence, within a
reasonable time following identification
(this action should involve expanding
the initiative, as necessary, to identify
other failures caused by similar root
causes); and
(c) It was not likely to be identified
(after the violation occurred) by routine
licensee efforts such as normal
surveillance or quality assurance (QA)
activities.
In addition, the NRC may refrain from
issuing a Notice of Violation for cases
that meet the above criteria provided the
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violation was caused by conduct that is
not reasonably linked to present
performance (normally, violations that
are at least 3 years old or violations
occurring during plant construction)
and there had not been prior notice so
that the licensee should have reasonably
identified the violation earlier. This
exercise of discretion is to place a
premium on licensees initiating efforts
to identify and correct subtle violations
that are not likely to be identified by
routine efforts before degraded safety
systems are called upon to work.
4. Violations Identified Due to
Previous Escalated Enforcement Action.
The NRC may refrain from issuing a
Notice of Violation or a proposed civil
penalty for a violation that is identified
after the NRC has taken escalated
enforcement action for a Severity Level
Hor MIviolation, provided that the
violation is documented in an
inspection report (or official ield notes
for some material cases) that includes a
description of the corrective action and
that it meets all of the following criteria:
(a) It was licensee-identified as part of
the corrective action for the previous
escalated enforcement action;
(b) It has the same or similar root
cause as the violation for which
escalated enforcement action was
issued;
(c) It does not substantially change the
safety significance or the character of
the regulatory concern arising out of the
initial violation; and
"
Md)
It was or will be corrected,
including immediate corrective action
and long term comprehensive corrective
action to prevent recurrence, within a
reasonable time following identification.
5. Violations Involving Certain
Discrimination Issues. Enforcement
discretion may be exercised for
discrimination cases when a licensee
who, without the need for government
intervention, identifies an issue of
discrimination and takes prompt,
comprehensive, and effective corrective
action to address both the particular
situation and the overall work
environment for raising safety concerns.
Similarly, enforcement may not be
warranted where a complaint is filed
with the Department of Lebor (DOL)
under Section 211 of the Energy
Reorganization Act of 1974, as
amended, but the licensee settles the
matter before the DOL makes an initial
finding of discrimination and addresses
the overall work environment.
Alternatively, if a finding of
discrimination is made, the licensee
may choose to settle the case before the
evidentiary hearing begins. In such
cases, the NRC may exercise its
discretion not to take enforcement
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action when the licensee has addressed
the overall work environment for raising
safety concerns and has publicized that
a complaint of discrimination for
engaging in protected activity was made
to the DOL, that the matter was settled
to the satisfaction of the employee (the
terms of the specific settlement
agreement need not be posted), and that,
if the DOL Area Office found
discrimination, the licensee has taken
action to positively reemphasize that
discrimination will not be tolerat6d.
Similarly, the NRC may refrain from
taking enforcement action if a licensee
settles a matter promptly after a person
comes to the NRC without going to the
DOL Such discretion would normally
not be exercised in cases In which the
licensee does not appropriately address
the overall work environment (e.&., by
using training, postings, revised policies
or procedures, any necessary
disciplinary action, etc., to
communicate its policy against
discrimination) or in cases that involve:
allegations of discrimination as a reult
of providing information directly to the
NRC, allegations of discrimination
caused by a manager above first-line
supervisor (consistent with current
Enforcement Policy classification of
Severity Level I or 11 violations),
allegations of discrimination where a
history of findings of discrimination (by
the DOL or the NRC) or settlements
suggests a programmatic rather than an
isolated discrimination problem, or
allegations of discrimination which
appear particularly blatant or egregious.
6. Violations Involving Special
Circumstances. Notwithstanding the
outcome of the normal civil penalty
assessment process addressed in Section
VI.B, as provided in Section MI,
"Responsibilities," the NRC may reduce
or refrain from issuing a civil penalty or
a Notice of Violation for a Severity LelVI
II or III violation based on the merits of
the case after considering the guidance
in this statement of policy and such
factors as the age of the violation, the
safety significance of the violation, the
overall sustained performance of the
licensee has been particularly good, and
other relevant circumstances, including
any that may have changed since the
violation. This discretion is expected to
be exercised only where application of
the normal guidance in the policy is
unwarranted.
C. Exercise of Discretionfor an
Operating Facility
On occasion, circumstances may arise
where a licensee's compliance with a
Technical Specification (TS) Limiting
Condition for Operation or with other
license conditions would involve an
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unnecessary plant transient or
performance of testing, inspection, or
system realignment that is inappropriate
with the specific plant conditions, or
unnecessary delays in plant startup
without a corresponding health and
safety benefit. In these circumstances,
the NRC staff may choose not to enforce
the applicable TS or other license
condition. This enforcement discretion,
designated as a Notice of Enforcement
Discretion (NOED), will only be
exercised if the NRC staff is clearly
satisfied that the action is consistent
with protecting the public health and
safety. A licensee seeking the Issuance
of a NOED must provide a written
justification, or in circumstances where
good cause is shown, oral justification
followed as soon as possible by written
justification, which documents the
safety basis for the request and provides
whatever other information the NRC
staff deems necessary in making a
decision on whether or not to issue a
NOED,
The appropriate Regional
Administrator, or his or her designee,
may issue a NOED where the
noncompliance is temporary and
nonrecurring when an amendment is
not practical. The Director, Office of
Nuclear Reactor Regulation, or his or
her designee, may issue a NOED if the
expected noncompliance will occur
during the brief period of time it
requires the NRC staff to process an
emergency or exigent license
amendment under the provisions of 10
CFR 50.91(a)(5) or (6). The person
exercising enforcement discretion will
document the decision.
For an operating plant, this exercise of
enforcement discretion is intended to
minimize the potential safety
consequences of unnecessary plant
transients with the accompanying
operational risks and impacts or to
eliminate testing, inspection, or system
realignment which is inappropriate for
the particular plant conditions. For
plants in a shutdown condition.
exercising enforcement discretion Is
intended to reduce shutdown risk by,
again, avoiding testing, inspection or
system realignment which is
inappropriate for the particular plant
conditions, in that, it does not provide
a safety benefit or may, In fact, be
detrimental to safety in the particular
plant condition. Exercising enforcement
discretion for plants attempting to
startup is less likely than exercising It
for an operating plant, as simply
delaying startup does not usually leave
the plant in a condition In which it
could experience undesirable transients.
In such cases, the Commission would
expect that discretion would be

exercised with respect to equipment or
systems only when it has at least
concluded that, notwithstanding the
conditions of the license: (1) The
equipment or system does not perform
a safety function in the mode in which
operation is to occur;, (2) the safety
function performed by the equipment or
system is of only marginal safety
benefit, provided remaining in the
current mode increases the likelihood of
an unnecessary plant transient; or (3)
the TS or other license condition
requires a test, inspection or system
realignment that is inappropriate for the
particular plant conditions, in that it
oes not provide a safety benefit, or
may, in fact, be detrimental to safety in
the particular plant condition.
The decision to exercise enforcement
discretion does not change the fact that
a violation will occur nor does it imply
that enforcement discretion is being
exercised for any violation that may
have led to the violation at issue. In
each case where the NRC staff has
chosen to issue a NOED, enforcement
action will normally be taken for the
root causes, to the extent violations
were involved, that led to the
noncompliance for which enforcement
discretion was used. The enforcement
action is Intended to emphasize that
licensees should not rely on the NRC's
authority to exercise enforcement
discretion as a routine substitute for
compliance or for requesting a license
amendment.
Finally, it is expected that the NRC
staff will exercise enforcement
discretion In this area infrequently.
Although a plant must shut down,
refueling activities may be suspended.
or plant startup may be delayed, absent
the exercise of enforcement discretion,
the NRC staff is under no obligation to
take such a step merely because it has
been requested. The decision to forego
enforcement is discretionary. When
enforcement discretion is to be
exercised, It Is to be exercised only if
the NRC staff is clearly satisfied that
such action is warranted from a health
and safety perspective.
VIII. Enforcement Actions Involving
Individuals
Enforcement actions involving
Individuals, including licensed
operators, are significant personnel
actions, wvhich will be closely controlled
and Judiciously applied. An
enforcement action involving an
individual will normally be taken only
when the NRC is satisfied that the
individual fully understood, or should

have understood, his or her

responsibility; knew, or should have
known, the required actions; and
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knowingly, or with careless disregard
(i.e., with more than mere negligence)
failed to take required actions which
have actual or potential safety
significance. Most transgressions of
individuals at the level of Severity Level
111 or IV violations will be handled by
citing only the facility licensee.
More serious violations, including
those involving the integrity of an
individual (e.g., lying to the NRC)
concerning matters within the scope of
the individual's responsibilities, will be
considered for enforcement action
against the individual as well as against
the facility licensee. Action against the
individual, however, will not be taken
if the Improper action by the individual
was caused by management failures.
The following examples of situations
illustrate this concept:
* Inadvertent individual mistakes
resulting from inadequate training or
..uidance provided by the facility
licensee.
* Inadvertently missing an
insignificant procedural requirement
when the action is routine, fairly
uncomplicated, and there is no unusual
circumstance indicating that the
procedures should be referred to and
followed step-by-step.
o Compliance wit an express
direction of management, such as the
Shift Supervisor or Plant Manager,
resulted in a violation unless the
individual did not express his or her
concern or objection to the direction.
* Individual error directly resulting
from following the technical advice of
an expert unless the advice was clearly
unreasonable and the licensed
individual should have recognized it as
such.
• Violations resulting from
inadequate procedures unless the
individual used a faulty procedure
knowing it was faulty and had n9t
attempted to get the procedure
corrected.
Usted below are examples of
situations which could result in
enforcement actions involving
Individuals, licensed or unlicensed. If
the actions described in these examples
are taken by a licensed operator or taken
deliberately by an unlicensed
Individual, enforcement action may be
taken directly against the individual.
However, violations Involving willful
conduct not amounting to deliberate
action by an unlicensed individual in
these situations may result in
enforcement action against a licensee
that may impact an individual The
situations include, but are not limited
to, violations that involve:
* Willfully causing a licensee to be in
violation of NRC requirements.
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* Willfully taking action that would
have caused a licensee to be in violation
of NRC requirements but the action did
not do so because it was detected and
corrective action was taken.
e Recognizing a violation of
procedural requirements and willfully
not taking corrective action.
e Willfully defeating alarms which

*

licensee, the NRC recognizes that
Judgments will have to be made on a
case by case basis. In making these
decisions, the NRC will consider factors
such as the following:
1. The level of the individual within

the organization.

2. The individual's training and
experience as well as knowledge of the
have safety significance.
potential consequences of the
o Unauthorized abandoning of reactor wrongdoing.
controls.
3. The safety consequences of the
" Dereliction of duty.
misconduct.
" Falsifying records required by NRC
4. The benefit to the wrongdoer, e.g.,
regulations or by the.facility license.
personal or corporate gain.
* Willfully providing, or causing a
5. The degree of supervision of the
licensee to provide, an NRC inspector or individual, i.e., how closely is the
investigator with inaccurate or
individual monitored or audited, and
incomplete information on a matter
the likelihood of detection (such as a
material to the NRC.
radlographer
working independently in
e Willfully withholding safety
the field as contrasted with a team
significant information rather than
activity at a power plant).
making such information known to
6. The employer s response, e.g.,
appropriate supervisory or technical
disciplinary action taken.
ersonnel in the licensee's organization.
7. The attitude of the wrongdoer; e.g.,
r ltSubmitting false information and as admission of wrongdoing, acceptance of
res.ult gaining unescorted access to a
responsibility.
nuclear power plant.
8. The degree of management
e Willfully providing false data to a
licensee by a contractor or other person responsibility or culpability. "
9. Who identified the misconduct.
who provides test or other services,
Any proposed enforcement action
when the data affects the licensee's
involving individuals must be issued
compliance with 10 CFR part 50,
with the concurrence of the appropriate
appendix B, or other regulatory
Deputy Executive Director. The
requirement.
particular sanction to be used should be
e Willfully providing false
determined on a case-by-case basis. 1o
certification that components meet the
requirements of their intended use, such Notices of Violation and Orders are
examples of enforcement actions that
as ASME Code.
may be appropriate against individuals.
*e Willfully supplying, by vendors of
The administrative action of a Letter of
equipment for transportation of
Reprimand may also be considered. In
radioactive material, casks that do not
addition, the NRC may issue Demands
comply with their certificates of
for Information to gather information to
compliance.
enable it to determine whether an order
* Willfully performing unauthorized
or other enforcement action should be
bypassing of required reactor or other
issued.
acilit safet y systems.
Orders to NRC-licensed reactor
e l; illfully taking actions that violate
operators may Involve suspension for a
echnical Specification Limiting
specified period, modification, or
Conditions for.Operation or other
revocation of their individual licenses.
license conditions (enforcement action
Orders to unlicensed individuals might
for a willful violation will not be taken
Include provisions that would:
if that violation is the result of action
9 Prohibit Involvement in NRC
taken following the NRC's decision to
licensed activities for a specified period
forego enforcement of the Technical
Specification or other license condition of time (normally the period of
suspension would not exceed 5 years) or
or if the operator meets the
requirements of 10 CFR 50.54 (x), (i.e.,
'lExcept for individuals subject to civil penalties
un=ess the operator acted unreasonably
under section 206 of the Energy Reorganization Act
considering all the relevant
of 1974. as amended, NRC will not normally impose
circumstances surrounding the
a civil penalty against an Individual. However,
section 234 of the Atomic Energy Act (AEA) gives
emergency.)
Commission authority to impose civil penalties
Normally, some enforcement action is the
on "any person." "Person" is broadly defined In
taken against a licensee for violations
Section lit of the AEA to Include individuals. a
caused by significant acts of wrongdoing variety of organizations, and any representatives or
agents. This gives the Commission authority to
by its employees, contractors, or
impose civil penalties on employees of licensees or
contractors' employees. In deciding
on separate entities when a violation of a
whether to issue an enforcement action
requirement directly imposed on them is
to an unlicensed person as well as to the committed.
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until ceitain conditions are satisfied,

e.g., completing specified training or
meeting certain qualifications.
e Require notification to the NRC
before resuming work in licensed
activities.
e Require the person to tell a
prospective employer or customer
engaged in licensed activities that the
person has been subject to an NRC
order.
In the case of a licensed operator's
failure to meet applicable fitness-forduty requirements (10 CFR 55.53(j)), the
NRC may issue a Notice of Violation or
a civil penalty to the Part 55 licensee,
or an order to suspend, modify, or
revoke the Part 55 license. These actions
may be taken the first time a licensed
operator fails a drug or.alcohol test, that
is, receives a confirmed positive test
that exceeds the cutoff levels of 10 CFR
Part 26 or the facility licensee's cutoff
levels, if lower. However, normally only
a Notice of Violation will be issued for
the first confirmed positive test in the
absence of aggravating circumstances
such as errors in the*performance of
licensed duties or evidence of prolonged
use; In addition, the NRC Intends to
issue an order to suspend the Part 55
license for up to 3 years the second time
a licensed operator exceeds those cutoff
levels. In the event there are less than
3 years remaining in the term of the
individual's license, the NRC may
consider not renewing-the individual's
license or not issuing a new license after
the three year period is completed. The
NRC intends to issue an order to revoke
the Part 55 license the third time a
licensed operator exceeds those cutoff
levels. A licensed operator or applicant
who refuses to participate in the drug
and alcohol testing programs
established by the facility licensee or
who is Involved in the sale, use, or
possession of an illegal drug is also
subject to license suspension,
revocation, *ordenial.
In addition, the NRC may take
enforcement action against a licensee
that may impact an individual, where
the conduct of the individual places in
question the NRC's reasonable
assurance that licensed activities will be
properly conducted. The NRC may take
enforcement action for reasons that
would warrant refusal to Issue a license
on an original application. Accordingly,
appropriate enforcement actions may be
taken regarding matters that raise issues
of integrity, competence, fitness-forduty, or other matters that may not
necessarily be a violation of specific
Commission requirements.
In the case of an unlicensed person,
whether a firm or an individual, an
order modifying the facility license may
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be issued to require (1) The removal of
the person from all licensed activities
for a specified period of time or
indefinitely, (2) prior notice to the NRC
before utilizing the person in licensed
activities, or (3) the licensee to provide
notice of the issuance of such an order
to other persons involved in licensed
activities making reference inquiries. In
addition, orders to employers might
require retraining, additional oversight,
or independent verification of activities
performed by the person, if the person
is to be involved in licensed activities.
IX. Inaccurate and Incomplete
Information
A violation of the regulations
involving submittal of incomplete and/
or inaccurate information, whether or
not considered a material false
statement, can result in the full range of
enforcement sanctions. The labelin8 of a
communication failure as a material
false statement will be made on a caseby-case basis and will be reserved fbr
egregious violations. Violations
involving inaccurate*or incomplete
information or the failure to provide
significant information identified by a
licensee normally will be categorized
based on the guidance herein, in Section
IV, "Severity of Violations," and in
Suplement
VII. recognizes that oral
Wei Commission
information may in some situations be
Inherently less reliable than written
submittals because of the absence of an
opportunity for reflection and
management review. However, the
Commission must be able to rely on oral
communications from licensee officials
concerning significant information..
Therefore, in determining whether to
take enforcement action for an oral
statement, consideration may be given
to factors such as (1) The degree of
knowledge that the communicator
should have had, regarding the matter,
in view of his or her position, training,
and experience; (2) the opportunity and
time available prior to the
communication to assure the accuracy
or completeness of the Information; (3)
the degree of intent or negligence, if
any, involved; (4) the formality of the
communication; (5) the reasonableness
of NRC reliance on the information; (6)
the importance of the information
which was wrong or not provided; and
(7) the reasonableness of the
explanation for not providing complete
and accurate information.
Absent at least careless disregard, an
incomplete or inaccurate unsworn oral
statement normally will not be subject
to enforcement action unless it involves
significant information provided by a
licensee official. However, enforcement

action may be taken for an
unintentionally incomplete or
inaccurate oral statement provided to
the NRC by a licensee official or others
on behalf of a licensee, if a record was
made of the oral information and
provided to the licensee thereby
permitting an opportunity to correct the
oral information, such as if a transcript
of the communication or meeting
summary containing the error was made
available to the licensee and was not
subsequently corrected in a timely
manner.
When a licensee has corrected
inaccurate or incomplete information,
the decision to issue a Notice of
Violation for the initial inaccurate or
incomplete information normally will
be
dependent on the circumstances,
including
the ease of detection of the
error, the timeliness of the correction,
whether the NRC or the licensee
identified the problem with the
communication, and whether the NRC
relied on the information prior to the
correction. Generally, if the matter was
promptly identified and corrected by
the licensee prior to reliance by the
NRC, or before the NRC raised a
question about the information, no
enforcement action will be taken for the
initial inaccurate or incomplete
information. On the other hand. If the
misinformation is identified after the
NRC relies on it, or after some, question
is raised regarding the accuracy of the
information, then some enforcement
action normally will be taken even if it
Is in fact corrected. However, if the
Initial submittal was accurate when
made but later turns out to be erroneous
because of newly discovered
information or advance in technology, a
citation normally would not be
appropriate If, when the new
information became available or the
advancement in technology was made,
the initial submittal was corrected.
The failure to correct inaccurate or
incomplete information which the
licensee does not identify as significant
normally will not constitute a separate
violation. However, the circumstances
surrounding the failure to correct may
be considered relevant to the
determination of enforcement action for
the initial inaccurate or incomplete
statement. For example, an
unintentionally inaccurate or
incomplete submission may be treated
as a more severe matter If the licensee
later determines that the initial
submittal was in error and does not
correct it or if there were clear
opportunities to identify the error. If
Information not corrected was
recognized by a licensee as significant,
a separate citation may be made for the
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failure to provide significant
information. In any event, in serious
cases where the licensee's actions in not
correcting or providing information
raise questions about its commitment to
safety or its fundamental
trustworthiness, the Commission may
exercise Its authority to issue ,rders
modifying, suspending, or revoking the
license. The Commission recognizes
that enforcement determinations must
be made on a case-by-case basis, taking
into consideration the issues described
in this section.
X. Enforcement Action Against Non.
Licensees
The Commission's enforcement policy
is also applicable to non-licenisees,
including employees of licensees, to
contractors and subcontractors, and to
employees of contractors and
subcontractors, who knowingly provide
components, equipment, or other goods
or services that relate to a licensee's
activities subject to NRC regulation. The
prohibitions and sanctions for any of
these persons who engage in deliberate
misconduct or submission of
incomplete or inaccurate Information
are provided in the rule on deliberate
misconduct, e.g., 10 CFR 30.10 and 50.5.
Vendors of products or services
provided for use in nuclear activities are
subject to certain requirements designed
to ensure that the products or services
supplied that could affect safety are of
high quality. Through procurement
contracts with reactor licensees, vendors
may be required to have quality
assurance programs that meet applicable
requirements including 10 CFR Part 50,
Appendix B, and 10 CFR Part 71,
Subpart H. Vendors supplying products
or services to reactor, materials, and 10
CFR Part 71 licensees are subject to the
requirements of 10 CFR Part 21
regarding reporting of defects in bhsic
components.
When inspections determine that
violations of NRC requirements have
occurred, or that vendors have failed to
fulfill contractual commitments (e.g., 10
CFR Part 50, Appendix B) that could
adversely affect the quality of a safety
significant product or service,
enforcement action will be taken.
Notices of Violation and civil penalties
will be used, as appropriate, for licensee
failures to ensure that their vendors
have programs that meet applicable
requirements. Notices of Violation will
be issued for vendors that violate 10
CFR Part 21. Civil penalties will be
imposed against individual directors or
responsible officers of a vendor
organization who knowingly and
consciously fail to provide the notice
required by 10 CFR 21.21(b)(1). Notices
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of Nonconformance will be used for
vendors which .fail to meet
commitments related to NRC activities.

able to perform its intended safety
function ' 2 when actually called upon to
work;
3. An accidental criticality; or
X1. Referrals to the Department of
4. A licensed operator at the controls
justice
of a nuclear reactor, or a senior operator
Alleged or suspected criminal
directing licensed activities, involved in
violations of the Atomic Energy Act
procedural errors which result in, or
(and of other relevant Federal laws) are expcerbate the consequences of, an alert
referred to the Department of Justice
or higher level emergency and who, as
(DOJ) for investigation, Referral to the
a result of subsequent testing, receives
DOJ does not preclude the NRC from
a confirmed positive test result for drugs
taking other enforcement action under
or alcohol.
this policy. However, enforcement
B. Severity Level li-Violations
actions will be coordinated with the
involving for example:
1. A system designed to prevent or
DOJ In accordance with the
mitigate serious safety events not being
Memorandum of Understanding
able to perform its intended safety
between the NRC and the DO), 53 FR
function;
50317 (December 14, 1988).
2. A licensed operator involved in the
XII. Public Disclosure of Enforcement
use, sale, or possession of illegal drugs
Actions
or the consumption of alcoholic
Enforcement actions and licensees
beverages, within the protected area; or
3. A licensed operator at the control
responses, in accordance with 10 CFR
of a nuclear reactor, or a senior operator
O.790,
are publicly available for
directing licensed activities, involved in
anspection. In addition, press releases
ere generally issued for orders and civil procedural errors and who, as a result
of subsequent testing, receives a
penalties and are issued at the same
confirmed positive test result.for drugs
time the order or proposed imposition
or alcohol.
of the civil penalty is issued. In
C. Severity Level rn1-Violations
addition, press releases are usually
issued when a proposed civil penalty is involving for example:
1. A significant failure to comply with
withdrawn or substantially mitigated by
the Action Statement for a Technical
some amount. Press releases are not
normally issued for Notices of Violation Specification Limiting Condition for
Operation where the appropriate action
that are not accompanied by orders or
was not taken within the required time,
proposed civil penalties.
such as:
XIII. Reopening Closed Enforcement
(a) In a pressurized water reactor, In
Actions
the applicable modes, having one highpressure sifety injection pump
If significant new Information is
inoperable for a period in excess of that
received or obtained by NRC which
allowed by the action statement; or
indicates that an enforcement sanction
(b) In a boiling water reactor, one
was incorrectly applied, consideration
primary containment isolation valve
may be given, dependent on the
Inoperable for a period in excess of that
circumstances, to reopening a closed
allowed by the action statement.
*n forcement action to increase or
2. A system designed to prevent or
crease the severity of a sanction or to
rrect the record. Reopening decisions mitigate a serious safety event:
(eJNot being able to perform Its
S
will be made on a case-by-case basis, art
expected to occur rarely, and require the intended function under certain
conditions (e.g., safety system not
specific approval of the appropriate
operable unless offsite power is
Deputy Executive Director.
available; materials or components not
Supplement I-Reactor Operations
environmentally qualified); or
(b) Being degraded to the extent that
This supplement provides examples
of violations in each of the four severity a detailed evaluation would be required
to determine its operability (e.g.,
levels as guidance in determining the
apprQpriate severity level for violations component parameters outside
approved limits such as pump flow
in the area of reactor operations.
rates, heat exchanger transfer
A. Severity Level I-Violations
characteristics, safety valve lift
involving for example:
setpoints, or valve stroke times):
1. A Safety Limit, as defined in 10
CFR 50.36 and the Technical
managerial control systems, as well as physical
Specifications being exceeded;
systems.
2. A system "I designed to prevent or
32"Intended safety function" means the total
mitigate a serious safety event not being safety
function, and is not directed toward a loss
IIThe term "system" as used in thew

supplements. includes administrative and
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of redundancy. A loss of one subsystem does not
defeat the Intended safety function as long as the
otber subsystem is operble.

3. Inattentiveness to duty on the part
of licensed personnel;
4. Changes in reactor parameters that
cause unanticipated reductions in
margins of safety;
5. A significant failure to meet the
requirements of 10 CFR 50.59, including
a failure such that a required license
amendment was not sought;
6. A licensee failure to conduct
adequate oversight of vendors resulting
in the use of products or services that
are of defective or indeterminate quality
and that have safety significance;
7. A breakdown in the control of
licensed activities involving a number
of violations that are related (or. If
isolated, that are recurring violations)
that collectively represent a potentially
significant lack of attention or
carelessness toward licensed
responsibilities; or
8. A licensed operator's confirmed
positive test for drugs or alcohol that
does not result in a Severity Level I or
II violation.
9. Equipment failures caused by
inadequate or improper maintenance
that substantially complicates recovery
from a plant transient.
D. Severity Level IV-Violatlons
involving for example:
1. A less significant failure to comply
with the Action Statement for a
Technical Specification Limiting
Condition for Operation where the
appropriate action was not taken within
the required time, such as:
(a) In a pressurized water reactor, a
5% deficiency in the required volume of
the condensate storage tank; or
. (b) In a boiling water reactor, one
subsystem of the two independent MSIV
leakage control subsystems inoperable;
2. A failure to meet the requirements
of 10 CFR 50.59 that'does not result in
a Severity Level I, 11, or m violation;
3. A failure to meet regulatory
requirements that have more than minor
safety or environmental significance; or
4. A failure to make a required
Licensee Event Report.
Supplement fl-Part 50 Facility
Construction
This supplement provides examples
of violations, in each of the four severity
levels as guidance in determining the
.appropriate severity level for violations
in the area of Part 50 facility
construction,
A. Severity Level I-Violations
invoJving structures or systems that are
completed '3 in such a manner that they
l2The term "completed" as used in this
supplement means completion'of construction
including review and acceptance by the
construction QA organization.
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would not have satisfied their intended
safety related purpose.
B. Severity Level HI-Violations
involving for example:
1. A breakdown in the Quality
Assurance (QA) program as exemplified
by deficiencies in construction QA
related to more than one work activity
(e.g., structural, piping, electrical,
foundations). These deficiencies
normally involve the licensee's failure
to conduct adequate audits or to take
prompt corrective action on the basis of
such audits and normally involve
multiple examples of deficient
construction or construction of
unknown quality due to inadequate
program implementation; or
2. A structure or system that is
completed in such a manner that it
could have an adverse effect on the
safety of operations.
C. Severity Level III-Violations
involving for example:
1. A deficiency in a licensee QA
program for construction related to a
single work activity (e.g., structural,
piping, electrical or foundations). This
significant deficiency normally involves
the licensee's failure to conduct
adequate audits or to take prompt
corrective action on the basis of such
audits, and normally involves multiple
examples of deficient construction or
construction of unknown quality due to
inadequate program implementation;
2. A failure to confirm the design
safety requirements of a structure or
system as a result of inadequate
preoperational test program
implementation; or
3. A failure to make a required 10 CFR
50.55(e) report.
D. Severity Level IV-Violations
involving failure to meet regulatory
requirements including one or more
Quality Assurance Criterion not
amounting to Severity Level *, II,or MI
violations that have more than minor
safety or environmental significance.
Supplement III-Safeguards
This supplement provides examples
of violations in each of the four severity
levels as guidance in determining the
appropriate severity level for violations
in the area of safeguards.
A. Severity Level I-Violations
involving for example:
1. An act of radiological sabotage In
which the security system did not
function as required and, as a result of
the failure, there was a significant event,
such as:
(a) A Safety Limit, as defined in 10
CFR 50.36 and the Technical
Specifications, was exceeded:
(b) A system designed to prevent or
mitigate a serious safety event was not

able to perform its intended safety
function when actually called upon to
work; or
(c) An accidental criticality occurred;
2. The theft, loss, or diversion of a
formula quantity 4 of special nuclear
material (SNM); or
3. Actual unauthorized production of
a formula quantity of SNM.
B. Severity Level I--Violations
involving for example:
1. The entry of an unauthorized
individual '5 who represents a threat
into a vital area 'kfrom outside the
protected area;
2. The theft, loss or diversion of SNM
of moderate strategic significance 17 in
which the security system did not
function as required; or
3. Actual unauthorized production of
SNM.
C. Severity Level mI-Violaitions
involving for example:
1. A failure or inability to control
access through established systems or
procedures, such that an unauthorized
individual (i.e., not authorized
unescorted access to protected area)
could easily gain undetected access'i
into a vital area from outside the
protected area;
2. A failure to conduct any search at
the access control point or conducting
an inadequate search that resulted in the
introduction to the protected area of
firearms, explosives, or incendiary
devices and reasonable facsimiles
thereof that could significantly assist
radiological sabotage or theft of strategic
SNM;
3. A failure, degradation, or other
deficiency of the protected area
intrusion detection or alarm assessment
systems such that an unauthorized
individual who represents a threat
could predictably circumvent the
system or defeat a specific zone with a
high degree of confidence without
Insider knowledge, or other significant
degradation of overall system capability;
4. A significant failure of the
safeguards systems designed or used to
prevent or detect the theft, loss, or
diversion of strategic SNM;
5..A failure to protect or control
classified or safeguards information
14 See 20

CFR 73.2 for the definition

of "formula

quantity."
is The ierm "unauthorized individual" as used
in this supplement means someone who was not
authorized for entrance into the area in question, or
not authorized to enter in the manner entered.
1' The phrase "vital area" as used in this
supplement includes vital areas and material access
areas.
17 See 1O CFR 73.2 for the definition of "speciaI
nuclear material of moderate strategic significance."
goIn determining whether access can be easily
pained, factors such as predictability, identifiability,
and ease of pesusge should be considered.
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considered to be significant while the
information is outside the protected area
and accessible to those not authorized
access to the protected area;
6. A significant failure to respond to
an event either in sufficient time to
provide protection to vital equipment or
strategic SNM, or with an adequate
response force;
7. A failure to perform an appropriate
evaluation or background investigation
so that information relevant to the
access determination was not obtained
or considered and as a result a person,
who would likely not have been granted
access by the licensee, if the required
investigation or evaluation had been
performed, was granted access; or
8. A breakdown in the security
program involving a number of
violations that are related (or, if isolated,
that are recurring violations) that
collectively reflect a potentially
significarit lack of attention or
carelessness toward licensed
responsibilities.
D. Severity Level IV-Violations
involving for example:
1. A failure or inability to control
access such that an unauthorized
individual (i.e., authorized to protected
area but not to vital area) could easily
gain undetected access into a vital area
from inside the protected area or into a
controlled access area;
2. A failure to respond to a suspected
event in either a timely manner or with
an adequate response force;
3. A failure to implement 10 CFR
Parts 25 and 95 with respect to the
information addressed under Section
142 of the Act, and the NRC approved
security plan relevant to those parts;
4. A failure to make, maintain, or
provide log entries in accordance with
10 CFR 73.71 (c) and (d), where the
omitted information (I) is not otherwise
a'vaila~le in easily retrievable records,
and (ii) significantly contributes to the
ability of either the NRC or the licensee
to identify a programmatic breakdown;.
5. A failure to conduct a proper search
at the access control point;
6. A failure to properly secure or
protect classified or safeguards
information inside the protected area
which could assist an individual in an
act of radiological sabotage or theft of
strategic SNM where ihe information
was not removed from the protected
area;
7. A failure to control access such that
an opportunity exists that could allow
unauthorized and undetected access
into the protected area but which was
neither easily or likely to be exploitable;
8. A failure to conduct an adequate
search at the exit from a material access
area;
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9. A theft or loss of SNM of low
strategic significance that was not
detected within the time period
specified In the security plan, other
relevant document, or regulation; or
10. Other violations that have more
than minor safeguards significance.
Supplement IV--Health Physics (10
CFR Part 20)
This supplement provides examples
of violations in each of the four severity
levels as guidance in determining the
appropriate severity level for violations
In the area of health physics, 10 CFR
Part 20."9
A. Severity Level I- Violations
involving for example:
1. A radiation exposure during any
year of a worker in excess of 25 rams
total effective dose equivalent, 75 rams
rthe
lens of the eye, or 250 reds to the
A&
of the whole body, or to the feet,
Zes, hands or forearms, or to any
eorgan or tissue;
2. A radiation exposure over the
gestation period of the embryo/fetus of
a declared pregnant woman in excess of
2.5rems total effective dose equivalent;
3. A radiation exposure during any
year of a minor in excess of 2.5 rams
total effective dose equivalent, 7.5 rams
to the lens of the eye, or 25 rams to the
skin of the whole body, or to the feet,
ankles, hands or forearms, or to any
other organ or tissue;
4. An annual exposure of a member of
the public in excess of 1.0 rem total
effective dose equivalent;.
5. A release of radioactive material to
an unrestricted area at concentrations in
excess of 50 times the limits for
members of the public as described in
10 CFR 20.1302(b)(2)(i); or
~6.
Disposal of licensed material in
~entities or concentrations In excess of
4*0
times the limits of 10 CFR 20.2003.
B. Severity Level U1-Violations
involving for example:
1. A radiation exposure during any
year of a worker in excess of 10 rems
total effective dose equivalent, 30 rams
to the lens of the eye, or 100 rams to the
skin of the whole body, or to the feet,
ankles, hands or forearms, or to any
other organ or tissue;
2. A radiation exposure over the
gestation period of the embryo/fetus of
a declared pregnant woman in excess of
1.0 rem total effective dose equivalent;
3. A radiation exposure during any
year of a minor in excess of 1 rem total
effective dose equivalent; 3.0 rams to
the'lens of the eye, or 10 rams to the
19Personnel overexposures and associated

violations incurred during a life-saving or other
emergency response effort will be treated an acase-

by-case basis.
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skin of the whole body, or to the feet,
ankles, hands or forearms, or to any
other organ or tissue;
4. An annual exposure of a member of
the public In excess of 0.5 rem total
effective dose equivalent;
5. A release of radioactive material to
an unrestricted area at concentrations in
excess of .10 times the limits for
members of the public as described in
10 CFR 20.1302(b)(2)M1) (except when
operation up to 0.5 ram a year has been
approved by the Commission under
Section 20.1301(c));
8. Disposal of licensed material In
quantities or concentrations in excess of
five times the limits of 10 CFR 20.2003;
or
7. A failure to make an Immediate
notification as required by 10 CFR

applicable limits in 10 CFR Part 20
Sections 20.1001-20.2401 whether or
not an exposure or release occurs;
9. Disposal of licensed material not
covered in Severity Levels I or U;
10. A release for unrestricted use of
contaminated or radioactive material or
equipment that poses a realistic
potential for exposure of the public to
vels or doses exceeding the annual
dose limits for members of the public,
or that reflects a programmatic (rather
than an isolated) weakness in the
radiation control program;
11. Conduct of licensee activities by a
technically unqualified person;
.
12. A significant failure to control

licensed material; or
13. A breakdown in the radiation
safety program involving a number of
violations that are related (or, if isolated,
20.2202 (a)(1) or (a)(2).
C.. Severity Level Il-Violations
that are recurring) that collectively
represent a potentially significant lack
involving for example:
1. A radiation exposure during any
of attention or carelessness toward
year of a worker in excess of 5 rams total licensed responsibilities.
effective dose equivalent, 15 rams to the
D. Severity Level IV-Violations
lens of the eye, or 50 rams to the skin
involving for example:
1. Exposures in excess of the limits of
of the whole body or to the feet, ankles,
hands or forearms, or to any other organ 10 CFR 20,1201, 20.1207, or 20.1208 not
constituting Severity Level 1,1, or MI
or tissue;
violations;
2. A radiation exposure over the
2. A release of radioactive material to
gestation period of the embryo/fetus of
a declared pregnant woman in excess of an unrestricted area at concentrations in
excess of the limits for members of the
0.5 rem total effective dose equivalent
public as referenced in 10 CFR
(except when doses are in accordance
20.1302(b)(2)(i) (except when operation
with the provisions of.Section
up to 0.5 rem a year has been approved
20.1208(d));
by the Commission under Section
3. A radiation exposure during any
year of a minor in excess of 0.5 rem total 20.1301(c));
3. A radiation dose rate In an
effective dose equivalent; 1.5 rams to
.the lens of the eye, or 5 rams to the skin unrestricted or controlled area in excess
of the whole body, or to the feet, ankles, of 0.002 rem in any 1 hour (2 millirem/
hands or forearms, or to any other organ hour) or 50 millirems in a year;
4. Failure to maintain and implement
or tissue;
radiation programs to keep radiation
4. A worker exposure above
exposures as low as is reasonably
reglatory limits when such exposure
achievable;
reflects a programmatic (rather than an
5. Doses to a member of the public in
isolated) weakness in the radiation
excess of any EPA generally applicable
control program;
5. An annual exposure of a member of environmental radiation standards, such
as 40 CFR Part 190;
the public in excess of 0.1 rem total
6. A failure to make the 30-day
effective dose equivalent (except when
operation up to 0.5 rem a year has been notification requirpd by 10 CPR
20.2201(a)(l)(ii) or 20.2203(a);
approved by the Commission under
7. A failure to make a timely written
Section 20.1301(c));
6. A release of radioactive material to report as required by 10 CFR 20.2201(b),
an unrestricted area at concentrations in 20.2204, or 20.2206; or
8. Any other matter that has more
excess of two times the effluent
than a minor safety, health, or
concentration limits referenced in 10
environmental significance.
CFR 20.1302(b)(2)i) (except when
operation up to 0.5 rem a year has been
Supplement V-Transportation
approved by the Commission under
This supplement provides examples
Section 20.1301(c));
of violations in each of the four severity
7. A failure to make a 24-hour
levels as guidance in determining the
notification required by 10 CFR
20.2202(b) or an immediate notification appropriate severity level for violations
required by 10 CFR 20.2201(a)(1)(i);

8. A substantial potential for
exposures or releases in excess of the
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in the area of NRC transportation

requirements 20.

A. Severity Level I-Violations
involving for example:
1. Failure to meet transportation
requirements that resulted in loss of
control of radioactive material with a
breach in package integrity such that the
material caused a radiation exposure to
a member of the public and there was
clear potential for the public to receive
more than .1 rem to the whole body;
2. Surface contamination in excess of
50 times the NRC limit; or
3. External radiation levels in excess
of 10 times the NRC limit.
B. Severity Level UI-Violations
involving for example:
1. Failure to meet transportation
requirements that resulted in loss of
control of radioactive material with a
breach in package integrity such that
there was a clear potential for the
member of the public to receive more
than .1 rem to the whole body;
2. Surface contamination in excess of
10, but not more than 50 times the NRC
limit;
3. External radiation levels in excess
of five, but not more than 10 times the
NRC limit; or
4. A failure to make required initial
notifications associated with Severity
Level I or 11 violations.
C. Severity Level ll--Violations
involving for example:
1. Surface contamination in excess of
five but not more than 10 times the NRC
limit;
2. External radiation in excess of one
but not more than five times the NRC
limit;
3. Any noncompliance with labeling,
placarding, shipping paper, packaging,
ading, or other requirements that
could reasonably result in the following:
(a) A significant failure to identify the
type, quantity, or form of material;
(b) A failure of the carrier or recipient
to exercise adequate controls; or
(c) A substantial potential for either
personnel exposure or contamination
above regulatory limits or improper
transfer of material;
4. A failure tomake required initial
notification associated with Severity
Level Il violations; or
5. A breakdown in the licensee's
program for the transportation of
icensed material involving a number of
violations that are related (or, If Isolated,
that are recurring violations) that
SDSome transportation requirements are applied
to more than one licensee involved in the same

activity such as a shipper and a carrier. When a
violation o" such a requirement occurs, enforcement
action will be directed apainst the responsible

licensee which. under the Circumstances ofthe
case, may be one or more of the licensees involved.

collectively reflect a potentially
significant lack of attention or
carelessness toward licensed
responsibilities;
D. Severity Level IV-Violations
involving for example:
1. A breach of package integrity
without external radiation levels
exceeding the NRC limit or without
contamination levels exceeding five
times the NRC limits;
2. Surface contamination in excess of
but not more than five times the NRC
limit;
3. A failure to register as an
authorized user of an NRC-Certified
Transport package;
4. A noncompliance with shipping
papers, marking, labeling, placarding,
packaging or loading not amounting to
a Severity Level I, IL or M violation;
5. A failure to demonstrate that
packages for special form radioactive
material meets applicable regulatory
requirements;
6. A failure to demonstrate that
packages meet DOT Specifications for
7A Type A packages; or
7. Ofter violations that have more
than minor safety or environmental
significance.
Supplement VI-Fuel Cycle and
Materials Operations
This supplement provides examples
of violations in each of the four severity
levels as guidance In determining the
appropriaie severity level for violations
in the area of fuel cycle and materials
operations.
A. Severity Level I-Violations
involving for example:
1. Radiation.levels, contamination
levels, or releases that exceed 10 times
the limits specified in the license;
2. A system designed to prevent or
mitigate a serious safety event not being
operable when actually required to
perform its design function;
3. A nuclear criticality accident; or
4. A failure to follow the procedures
of the quality management program,
required by Section 35.32, that results in
a death or serious injury (e.g.,
substantial organ impairment) to a
patient.
B. Severity Level il-Violations
involvinp for examp I:
1. Radiation levels, contamination
levels, or releases that exceed five times
the limits specified in the license;
2. A system designed to prevent or
mitigate a serious safety event beiig
inoperable; or
3. A substantial programmatic failure
in the implementation of the quality
management program required by 10
CFR 35.32 that results in a
misadministration.
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C. Severity Level Ill-Violations
involving for example:
1. A failure to control access to
licensed materials for radiation
purposes as specified by NRC
requirements;
2. Possession or use of unauthorized
equipment or materials in the conduct
of licensee activities which degrades
safety.,
3.Use of radioactive material on
humans where such use is not
authorized;
4. Conduct of licensed activities by a
technically unqualified person;
5. Radiation levels, contamination
levels, or releases that exceed the limits
specified in the license;
6. Substantial failure to implement
the quality management program as
required by Section 35.32 that does not
result in a misadmnimstration; failure to
report a misadministration; or
programmatic weakness in the
implementAtion of the quality
management program that results in a
misadministration.
7. A breakdown in the control of
licensed activities Involvino a number
of violations that are related (or, if
isolated, that are recurring violations)
that collectively represent a potentially
significant lack of attention or
carelessness toward licensed
responsibilities;
8. A failure, during radiographic
operations, to have present or to use
radiographic equipment, radiation
survey instruments, and/or personnel
monitoring devices as required by 10
CFR Part 34;
9. A failure to submit an NRC Form
241 in accordance with the
requirements in Section 150.20 of 10
CFR Part 150;
10. A failure to receive required NRC
approval prior to the implementation of
a change in licensed activities thqt has
radiological or programmatic
significance, such as, a change in
ownership; lack of an RSO or
replacement of an RSO with an
unqualified individual; a change in the
location where licensed activities are
being conducted, or where licensed
material is being stored where the new
facilities do not meet safety guidelines;
or a change in the quantity or type of
radioactive material being processed or
used that has radiological'sigificance;
or
1t. A significant failure to meet
decommissioning requirements
including a failure to notify the NRC as
required by regulation or license
condition, substantial failure to meet
decommissioning standards, failure to
conduct and/or complete
decommissioning activities in
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accordance with regulation or license
condition, or failure to meet required
schedules without adequate
justification.
D. Severity Level IV-Violations
involvinq for example:
1. A failure to maintain patients
hospitalized who have cobalt-60,
cesium-137, or iridium-192 implants or
to conduct required leakage or
contamination tests, or to use properly
calibrated equipment;

2. Other violations that have more

.

than minor safety or environmental
significance; or
3. Failure to follow the quality
management program, including
procedures, whether or not a
misadministration occurs, provided the
failures are isolated, do not demonstrate
a programmatic weakness in the
implementation of the QM program, and
have limited consequences if a
misadministration is involved; failure to
conduct the required program review; or
failure to take corrective actions as
required by Section 35.32; or
4. A failure to keep the records
required by Sections 35.32 or 35.33.
Supplement VII-Miscellaneous
Matters
This supplement provides examples
of violations in each of the four severity
levels as guidance in determining the
appropriate severity level for violations
involving miscellaneous matters.
A. Severity Level I-Violations
involving for example:
1. Inaccurate or incomplete
information 2' that is provided to the
NRC (a) deliberately with the knowledge
of a licensee official that the information
is incomplete or inaccurate, or (b) if the
information, had it been complete and
accurate at the time provided, likely
would have resulted in regulatory action
such as an immediate order required by
the public health and safety.
2. Incomplete or inaccurate
information that the NRC requires be
kept by a licensee that is (a) incomplete
or inaccurate because of falsification by
or with the knowledge of a licensee
official, or (b) if the information, had it
been complete and accurate when
reviewed by the NRC, likely would have
resulted in regulatory action such as an
immediate order required by public
health and safety considerations;
3. Information that the licensee has
identified as having significant
Implications for public health and safety
21In applying the examples in this supplement
regarding Inaccurate or incomplete information and

records, reference should also be made to the

guidance in Section IX. "Inaccurate and Incomplete
Information." and to the definition of "iicensee

official" contained in Section IV.C.
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or the common defense and security
EAP's staff is aware that an individual's
("significant information identified by a condition may adversely'affect safety
licensee") and is deliberately withheld
related activities; or
from the Commission;
9. The failure of licensee management
4. Action by senior corporate
to take effective action in correcting a
management 4n violation of 10 CFR 50.7 hostile work environment.
C. Severity Level m--Violations
or similar regulations against an
involving for example:
employee;
1. Incomplete or inaccurate
5. A knowing and intentional failure
information that is provided to the NRC
to'provide the notice required by 10
(a) because of inadequate actions on the
CFR Part 21; or
part of licensee officials but.not
6. A failure to substantially
implement the required fitness-for-duty amounting to a Severity Level I or 11
program.U

B.Severity Level IL-Violations
involving for example:
1. Inaccurate or incomplete
information that is provided to the NRC
(a) by a licensee official because of
careless disregard for the completeness
or accuracy of the information, or (b) if
the information, had it been complete

and accurate at the time provided. likely
would have resulted in regulatory action
such as a show cause order or a different
regulatory position;
2. Incomplete or inaccurate
information that the NRC requires be
kept by a licensee which is (a)
incomplete or inaccurate because of
,careless disregard for the accuracy of the
information on the part of a licensee
official, or (b) if the information, had it
been complete and accurate when
reviewed by the NRC, likely would have
resulted in regulatory action such as ia
show cause order or a different
regulatory position;
3. "Significant information identified
by a licensee" and not provided to the
Commission because of careless
disregard on the part of a licensee
official;
4. An action by plant management
above first-line supervision in violation
of 10 CFR 50.7 or similar regulations
against an employee;
5. A failure to provide the notice
required by 10 CFR Part 21;
6. A failure to remove an individual.
from unescorted access who has been
involved in the sale, use, or possession.
of illegal drugs within the protected area
or take action for on duty misuse of
alcohol, prescription drugs, or over-thecounter drugs;
7. A failure to take reasonable action
when observed behavior within the
protected area or credible information
concerning activities within the
protected area indicates possible
unfitness for duty based on drug or
alcohol use:
8. A deliberate failure of the licensee's
Employee Assistance Program W.AP) to
notify licensee's management when
32 The example for violations for fitness-far-duty
relate to violations of 0 CFR Part 26,.
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violation, or (b) if the information, had
it been complete and accurate at the
time provided, likely would have
resulted in a reconsideration of a
regulatory position or substantial further
inquiry such as an additional inspection
or.a formal request for information;
2. Incomplete or Inaccurate
information that the NRC requires be
kept by a licensee that is (a) incomplete
or inaccurate because of inadequate
actions on the part of licensee officials
but not amounting to a Severity Level I
or 1 violation, or (b) if the information,
had it been complete and accurate when
reviewed by the NRC, likely would have
resulted in a reconsideration of a
regulatory position or substantial further
inquiry such as an additional inspection
or a formal request for information;
3,A failure to provide "significant
information identified by a licensee" to
the Commission and not amounting to
a Severity Level I or HIviolation;
4. An action by first-line supervision
in violation of 10 CFR 50.7 or similar
regulations against an employee;
5. An inadequate review or failure to
review such that, if an appropriate
review had been made as required, a 10
CFR Part 21 report would have been
made;
6. A failure to complete a suitable
inquiry on the basis of 10 CFR Part 26,
keep records concerning the denial of
access, or respond to inquiries
concerning denials of access so that, as
a result of the failure, a person
previously denied access for fitness-forduty reasons was improperly granted
access;
7. A failure to take the required action
for a person confirmed to have been
tested positive for illegal drug use or
take action for onsite alcohol use; not
amounting to a Severity Level 11
violation;
8. A failure to assure, as required, that
contractors or vendors have an effective
fitness-for-duty program;
9. A breakdown in the fitness-for-duty
program involving a number of
violations of the basic elements of the
fitness-for-duty program that
collectively reflect a significant lack of
attention or carelissness towards
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meeting the objectives of 10 CFR 26.10;
or
10. Threats of discrimination or
restrictive agreements which are
violations under NRC regulations such
as 10 CFR 50.7(0.
D. Severity Level IV-Violations
involving for example:
1. Incomplete or inaccurate
information of more than minor
significance that is provided to the NRC
but not amounting to a Severity Level I,
II, or III violation;
2. Information that the NRC requires
be kept by a licensee and that is
incomplete or inaccurate and of more
than minor significance but not
amounting to a Severity Level I, II, or MI
violation;
3. An inadequate review or failure to
review under 10 CFR Part 21 or other
procedural violations associated with 10
CFR Part 21 with more than minor
safety significance;
4. Violations of the requirements of
Part 26 of more than minor significance;
5. A failure to report acts of licensed
operators or supervisors pursuant to 10
CFR 26.73; or
6. Discrimination cases which, in
themselves, do not warrant a Severity
Level III categorization.
Supplement VIII-EEmergency
Preparedness
This supplement provides examples
of violations in each of the four severity
levels as guidance in determining the
appropriate severity level for violations

in the area of emergency preparedness.
It should be noted that citations are not
normally made for violations involving
emergency preparedness occurring
during emergency exercises. However,
where exercises reveal (I) training,
procedural, or repetitive failures for
which corrective actions have not been
taken, (ii) an overall concern regarding
the licensee's ability to implement its
plan in a manner that adequately
protects public health and safety, or (iII)
poor self critiques of the licensee's
exercises, enforcement action may be
appropriate.
A. Severity Level I-Violations
involving for example:
In a general emergency, licensee
failure to promptly (1) correctly classify
the event, (2) make required
notifications to responsible Federal
State, and local agencies, or (3) respond
to the event (e.g., assess actual or
potential offsite consequences, activate
emergency response facilities, and
augment shift staff).
B. Severity Level il-Violations
involving for example:
2. In a site emergency, licensee failure
to promptly (1) correctly classify the
event, (2) make required notifications to
responsible Federal, State, and local
agencies, or (3) respond to the event
(e.g.. assess actual or potential offaite
consequences, activate emergency
response facilities, and augment shift
staff); or
2. A licensee failure to meet or
implement one emergency planning
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standard involving assessment or

notification.
C. Severity Level ill-Violations
involving for example:
1. In an alert, licensee failure to
romptly (1) correctly classify the event,
(2) make required notifications to
responsible Federal, State, and local
agencies, or (3) respond to the event
e.g., assess actual or potential offsite
consequences, activate emergency
response facilities, and augment shift
staff);

2. A licensee failure to meet or
implement more than one emergency
planning standard involving assessment
or notification: or
3. A breakdown in the control of
licensed activities Involving a number
of violations that are related (or, if
isolated, that are recurring violations)
that collectively represent a potentially
significant lack of attention or
carelessness toward licensed
responsibilities.
D. Severity Level IV-Violations
involving for example:
A licensee failure to meet or
implement any emergency planning
standard or requirement not directly
related to assessment and notification
Dated at Rockville, Maryland, this 23rd day
of June 1995.
For the Nuclear Regulatory Commission.
John C.Hoyle,
Secretaryof the Commission.
1FR Doc. 95-15952 Filed 8-29-95; 8:45 am)
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SYNOPSIS
This investigation was initiated by the Nuclear Regulatory Commission (NRC),
Office of Investigations (01), Region IV (RIV), on May 9, 1995, to determine
if Innovative Weaponry, Inc. (IWI), was deliberately violating its NRC license
conditions by distributing unauthorized luminous gunsights containing tritium.
The investigation was subsequently expanded to determine if IWI was
deliberately violating its NRC license conditions by distributing gunsights
containing tritium obtained from an unauthorized source.
Based on the evidence developed during this investigation, it is concluded
that IWI deliberately violated the conditions of its NRC license by selling
certain night sights unmounted and selling night sights containing tritium
from an unauthorized source.
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DETAILS OF INVESTIGATION
Purpose of Investigation

This investigation was initiated by the Nuclear Regulatory Commission (NRC),
Office of Investigations (OI), Region IV (RIV), on May 9, 1995, to determine
-. if Innovative Weaponry, Inc. (IWI), was deliberately violating its NRC license
conditions by distributing unauthorized luminous gunsights containing tritium
(Exhibit I). The investigation was subsequently expanded to determine if IWI
was deliberately violating its NRC license conditions by distributing
gunsights containing tritium obtained from an unauthorized source.
Background
I:RIV was contacted)(
hat the new owners of
ed were not authorized ui

H
)tuJ:KIV coniacteo zusan UKttrt, Ntu
Heilth Physicist, Office ofNIme'i
aterial Safety and Safeguards, who stated
that IWI's license had not been amended, so the new owner could not sell
anything not allowed under the old license. [NOTE: 01 previously
investigated IWI's sale of unauthorized night sights as case numbers 4-93-007R
and 4-93-007S.] An Allegation Review Panel, held on May 8, 1995, requested
that OI:RIV determine if the new owners of IWI were selling night sights not
authorized under IWI's NRC license.
_______
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Documentation Review of Correspondence and Other Documents to/from -the NRC and

IYL
OI:RIV reviewed NRC documents concerning IWI. Documents deemed relevant to
this.investigation are included as exhibits to this report. Copies of records
reviewed but not included in this report are being held in O1:RIV files and
are available for review.
1.

Memorandum from LUBINSKI to GREENE, with Registration No. NR-365-D-101E, dated November 13, 1991 (Exhibit 3)
This memorandum stated that the NRC had completed IWI's Sealed Source
device review and issued Registration Certificate NR-365-D-1O1-E.
LUBINSKI requested that GREENE forward a copy of the certificate to IWI.
The registration was a compilation of night sight configurations, models
RDI111, RBI010, SIC123, and gunsights, models CGFO03, CGR030, GKFO01,
Under the
GKR010, SSFO02, SSR020, SWFO04, SWR040, and SWR041.
models RDI111,
configurations,
sight
description, it stated that night
fixed on
permanently
sights
RBIOIO, and SIC123 would be mounted in
weapons in conformance to the drawings. Also included was a list of
weapons, which incorporated permanently fixed sights, to which IWI would
attach these three models of night sights. It stated that for the other
nine models, the sight could be sold separate or attached to a weapon.

2.

NRC License #30-23697-01E Renewal Request from MOWRY,
(Exhibit 4)

dated June 1, 1993

This letter requested that IWI's NRC license be renewed and changed. '
MOWRY requested that gunsight models HRS-O01, HRS-002, and HFS-100 be
added under Condition 103.of IWI's NRC license to have "the proper
wording in this section of our license and eliminate any more
controversy."
3.

Letter from K. WILSON to GREENE, dated November 28, 1994 (Exhibit 5)
This letter requested several changes to the provisions of IWI's NRC
license, including changing it "to an all encompassing license,
regardless of exterior shape or design provided certain minimum
tolerances are maintained" and to "include other manufacturer's sights
provided minimum tolerances are maintained."
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4.

Letter from Margaret FEDERLINE, Chief, NRC Medical, Academic, and
Commercial Use Safety Branch, to K. WILSON, dated January 23, 1995
(Exhibit 6)
This letter requested additional information regarding the transfer of
ownership of IWI and changes to IWI's NRC license. SECTION A 7 stated
that IWI of Nevada must provide NRC with written confirmation that they
were aware of all open inspection items concerning IWI's NRC license and
accepted responsibility for possible resulting enforcement actions.
SECTION B requested IWI review its current distribution program and
previous applications and submit a complete application concerning
distribution activities and products for review. The letter stated
basic models could be registered as a "series," but a device review
would be required for each basic model series. The letter further
stated that the device review for HRSOOI, HRSO02, and HFSIOO sights was
not completed, so these models were not authorized on IWI's license.

5.

Letter from GREGOR to FEDERLINE, dated February 20, 1995 (Exhibit 7)
In response to SECTION A 7 of the NRC's January 23, 1995, letter, GREGOR
stated "IWI of Nevada is fully aware of the commitment to the
responsibilities of the Company and accepts this responsibility." In
response to SECTION B, GREGOR stated that different tritium
configurations, when IWI's license was amended, would be installed in
any model sight regardless of exterior shape.

6.

Memorandum from GREENE to IWI File, dated February 22, 1995 (Exhibit 8)
This memorandum to file detailed a meeting attended by GREENE,
Robert WEISMAN and Catherine MARCO, NRC Office of the General Counsel,
and K. WILSON on February 22, 1995. GREENE reviewed the provisions and
conditions of NRC license No. 30-23697-01E with K. WILSON, including a
detailed description of what devices were and were not covered under
this license.

K. WILSON was told this license was specific and

limiting. GREENE and K. WILSON discussed IWI's letter dated
February 20, 1995, and K. WILSON was told that complete drawings for
each basic series type must be submitted, including dimensions, minimums
and maximums, and tolerances. K. WILSON was informed that IWI could ukse
other manufacturers as long as the products met the specifications of
the submitted drawings for that type of gunsight for material and
dimensions as authorized by IWI's NRC license.
7.

Letter from GREENE to P. WILSON, dated April 3, 1995, and transmitting
NRC license No. 30-23697-01E, Amendment No. 04, dated April 3, 1995
(Exhibit 9)
This license amendment, which other than condition 16, is identical to
previous license amendments, authorized the distribution of luminous
gunsights containing Sealed Light Sources (SRB Technologies, Inc.,
Model PRH-800/G/200).
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The license amendment stated that the following must be mounted onto
weapons: Model RDI111, Model RBI01O,
and Model SIC123.
The license amendment stated that the following were removable sights
manufactured by IWI and could be sold separately or attached to weapons:
Model CGFO03, Model CGR030, Model GKFO31, Model GKRO10, Model SSFO02,
and Model SSR020.
The license amendment stated that the following were removable sights
manufactured by the original equipment manufacturer and could be sold
separately or attached to weapons: Model SWFO04, Model SWR040, and
Model SWR041.
In her letter to P. WILSON, GREENE stated that IWI was authorized to
"distribute only those products containing radioactive material in the
configurations specifically authorized in License Condition No. 10."
She further stated IWI was required to notify the NRC and obtain an
amendment if they planned to make any changes in their program which
were contrary to the license conditions.
8.

Letter from P. WILSON to GREENE, dated May 11, 1995 (Exhibit 10)
This document was a draft of changes IWI was requesting to their
license. IWI requested to "change the license to an all encompassing
license regardless of exterior shape or design or material used,
provided that certain minimum and maximum tolerances are maintained and
include the required labeling." The letter also stated "A complete
inventory shall be kept of all products." Included with this letter
were seven drawings of gunsight series.

9.

Letter from Douglas A. BROADDUS, Mechanical Engineer, NRC Sealed
Source Safety Section, to Bruce M. CASNER, Consultant to IWI, dated
November 16, 1995 (Exhibit 11)
This letter was written in response to IWI's application requesting
amendment to the NRC license to add additional products and sealed
sources.
BROADDUS stated that parts of the application were deficient
and/or unclear and asked for additional information or clarification for
numerous items.

Documentation Review of Records of Night Sight Sales by IWI
IWI's Sales Brochure (Exhibit 12)
IWI's sales brochure advertised the following night sight sets for sale: AMT
Hardballer 45; Colt - all models; Colt "Clones"; Glock 17, 19, 20, 21, 22, 23,
24; Ruger; Sig Sauer 220, 225, 226, 228, 229, 230; Smith & Wesson4 Rifle
Sights - Colt and H&K; and Shotgun - Nightliner Sight. Other weapons were
listed but the brochure stated "factory installation into existing sights" for
those weapons.
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1WI Sales Records
On June 8, 1995, and October 20, 1995, 01 reviewed a representative sampling
of documents concerning IWI's sale of night sighLs from October 1, 1994, to
October 20, 1995, including sales invoices, purchase orders, contracts, and
work orders. The records were poor, incomplete, and/or undated.
On November 24, 1995, OI:RIV issued a subpoena to IWI for all sales records of
night sights containing tritium between November 1, 1994, to the date of the
subpoena (Exhibit 13). On December 21, 1995, OI:RIV received a box of copies
of work orders from IWI. The reporting agent reviewed these documents and
prepared a list of night sight sales by IWI (Exhibit 14). It appeared that
IWI did not provide O1:RIV with all the applicable records, and on February 1,
1996, a letter was sent to IWI's attorney, Herbert M. JACOBI, as well as to
GREGOR, asking that IWI records to be checked to determine if IWI submitted
all records in compliance with OI:RIV's subpoena (Exhibit 15). On
February 23, 1996, additional records were received from IWI along with a
letter explaining IWI's reasons for not submitting all the required records
(Exhibit 16).

S
7

The following is a summation of some of the pertinent sales records provided
by IWI. Exhibit 14 provides more detail regarding these sales. Certain
records are included as exhibits to this report as examples of the type of
sales conducted by IWI and the type of records maintained by IWI. Except as
delineated, these records are not being included as exhibits to this report,
but they are being maintained by OI:RIV and are available for review.
I.

Heckler & Koch - Records indicated that 2,000 gunsights containing 3,000
tritium inserts were shipped to H&K in June and July 1995 (Exhibit 17).
Night sights for H&K were not authorized by IWI's NRC license to be sold
loose or unmounted, although night sights were authorized to be sold
fixed or installed on weapons.

2.

Millett Sights - Records indicated that approximately 1,667 tritium
inserts were shipped to Millett in gun sights manufactured by Millett in
July and August 1995 (Exhibit 18). Night sights for Millett were not
authorized by IWI's NRC license to be sold loose or unmounted.

3.

IWI work orders and other sales records indicated that night sights were
sold loose for shotguns, H&K rifles, AR-15s, ghost rings, and other
weapons, to Ray Sandy, Quartermaster, Sightman, and other customers.
These night sights were not authorized by IWI's NRC license to be sold
loose or not mounted on weapons. Work orders were reviewed that noted
the sale of 16 Sigma night sights to various customers. The Sigma sight
was never submitted to the NRC for a device review. IWI records
indicated the sale of 108 red tritium inserts to various customers.
These records are not being included as exhibits to this report but are
available at OI:RIV for review.

4.

Miniature Machine Corporation (MMC), Fort Worth, Texas - Records
indicated that approximately 6,392 tritium inserts were shipped to MMC
in gunsights manufactured by MMC. With the exception of work order
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12875 (Exhibit 19), which shows the sale of 90 red tritium inserts,
these records are not being included as exhibits to this report but are
available at OI:RIV for review.
Dale KREISMAN, President, MMC, provided copies of the drawings of MMC
gunsights that use tritium inserts provided by IWI which are manufactured by
MMC's subcontractor in Fort Worth. 0I:RIV requested that John LUBINSKI, NRC
Mechanical Engineer, Sealed Source Safety Section, compare these MMC drawings
to drawings previously submitted by IWI to determine if, under IWI's current
NRC license, IWI was authorized to insert tritium into the gunsights
manufactured by MMC and distribute these sights. In a memorandum dated
August 15, 1995 (Exhibit 20), LUBINSKI stated that the MMC drawings did not
meet the provisions of the registration dated November 13, 1991.
Gunsiqht Drawings Provided by IWI (Exhibit 21)
On June 8, 1995, GREGOR provided OI:RIV with eight drawings of gunsights which
he stated represented all the sights IWI manufactured through subcontractors,
including Colt, S&W, Glock, and Sig Sauer sights.
Invoice from Model Products, Inc., to IWI (Exhibit 22)
Invoice 4656 from Model Products, Inc., dated March 6, 1995, indicated the
manufacture and sale of S&W type sights by Model Products to IWI.
Review of Documentation Related to IWI's Purchase and Possession of Tritium
from SRB and Ramrod/Lumitech
IWI's New Mexico Possession License Number GS281-07
This license, dated December 16, 1994, authorized the possession of tritium
(Saunders-Roe Model 252050G, 252050Y, 252020T, and 251030G) (Exhibit 23). A
request to amend this license to add tritium received from Lumitech was
allegedly sent to the state of New Mexico on June 14, 1995 (Exhibit 24).
William FLOYD, Program Manager, New Mexico Environment Department, Radiation
Licensing and Registration Section, told OI:RIV that New Mexico had no record
of receiving this amendment request. Following an inspection of IWI by the
state of New Mexico, IWI's New Mexico license was amended on July 24, 1995,,to
include Lumitech tritium (Exhibit 25).
Facsimiles from SRB to NRC OI:RIV
By facsimile dated June 23, 1995, Brian PULLEN, President, SRB, stated that
the last tritium shipment by SRB to IWI was on February 15, 1995 (Exhibit 26).
He attached a letter from Ramrod Manufacturing Ltd. (Ramrod) to Arotek Ltd.
dated February 20, 1995, which stated that IWI had been appointed Ramrod's
sole agent in the United States for the sale of tritium. By facsimile dated
June 27, 1995, PULLEN stated that the South African manufacturer of tritium
was the Atomic Energy Corporation of South Africa Limited (Exhibit 27).
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Invoices from SRB to IWI (Exhibit 28)

The following tritium inserts were sold by SRB to IWI from October 1994 to
October 1995.
INVOICE NUMBER
SRB1260
SRB1276
SRB1341
SRB1398

QUANTITY

DATE
October 31, 1994
November 14, 1994
January 3, 1994 (sic. 1995]
February 15, 1995
GRAND TOTAL

11,000
16,750
22,500
22,500
72,750

The price to IWI per insert varied from $0.98 to $1.12.
Invoices from Ramrod to IWI (Exhibit 29)
The following tritium inserts were sold by Ramrod to IWI from May 1995 to
October 1995.
INVOICE NUMBER
1001
1003
1004

DATE

QUANTITY

May 9, 1995
June 6, 1995
July 5, 1995

7,370
20,630
28,000
GRAND TOTAL

56,000

The price to IWI per insert was $0.70.
Facsimile from Mark AGER, Director, Ramrod. to GREGOR, dated February 13. 1995
(Exhibit 30)
This facsimile stated that Ramrod was sending tritium insert samples to IWI on
this date and they or Lumitech [the facsimile is unclear] were manufacturing
additional samples to provide to IWI.
Letter from P. WILSON to NRC OI:RIV, dated July 5. 1995 (Exhibit 31)
This letter, in response to an inquiry by 01 on June 30, 1995, stated that in
January 1995, IWI decided they needed an alternative source of tritium because
SRB was going into competition with IWI.
IWI decided to pursue a relationship
with Ramrod of South Africa, and GREGOR went to South Africa. P. WILSON
stated there was no written contract between IWI and South Africa.
Letter from GREGOR to GREENE, dated July 7. 1995 (Exhibit 32)
This letter stated that IWI was in the process of changing their tritium
supplier from SRB to Lumitech, but GREGOR did not tell the NRC that IWI had
already received tritium from Lumitech. Additionally, GREGOR stated he was
enclosing drawings which contained the overall dimensions and source mounting
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configurations for each series type. He said he understood a device review
was required for the new mounting configurations.
Letter from GREGOR to GREENE. dated July 17, 1995 (Exhibit 33)
This letter stated that some of the South African tritium had been matched for
color and brightness and could be mixed in with SRB tritium. GREGOR said
there was no way to determine if South African tritium had been inserted into
gunsights and shipped, so IWI was stopping all production until the NRC
approved the distribution of South African tritium. GREGOR further stated he
had requested the technical information from South Africa required by the NRC
to amend IWI's license and hoped to provide that to GREENE within 24 hours.
Telephone Conversation Record by GREENE. dated July 17,

1995 (Exhibit 34)

This stated that CASNER had visited with GREENE and asked if the information
provided regarding the South African tritium was sufficient. GREENE said she
was forwarding it to the Sealed Source Safety Section for a device review,
which would probably take at least 6 months.
Letter from GREGOR to GREENE with Attachments, dated-July 18. 1995
(Exhibit 35)
GREGOR provided information regarding the South African tritium, including a
description of the tritium provided by Lumitech and Ramrod invoice number
1003, dated June 6, 1995, reflecting the sale of 20,630 tritium inserts to
IWI.
Letter from CASNER to Patricia SANTIAGO, Assistant Director for-Materials,
NRC. dated July 19, 1995 fExhibit 36)
CASNER stated IWI made a "major management decision" to stop shipping product
even though they had no way of knowing if South African tritium was mixed into
existing stock of SRB tritium.
Telephone Conversation Record by GREENE, dated July 21, 1995 (Exhibit 37)
GREENE stated she had met with CASNER and discussed the South African tritium
with him. She told him IWI could not distribute the tritium without a devite
review. CASNER stated he believed the tritium had been received at IWI but
none had been distributed. He said the required information for the device
review would be provided to the NRC within 1 week.
INVESTIGATOR'S NOTE: The information provided on this record does not
match the date shown on it.
According to other records, by July 21,
1995, the NRC had already received the information regarding the South
African tritium.
Memorandum from SANTIAGO to File, dated July 24,

1995 (Exhibit 38)

SANTIAGO said CASNER told her he understood IWI's request, to distribute South
African tritium, would be expedited because IWI could not afford to pay SRB
Case No.
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SANTIAGO
prices, and they needed to begin distribution again within 2 weeks.
told CASNER the device review might take up to 6 months, and IWI could only
distribute in accordance with their current NRC license.
Letter from CASNER to SANTIAGO,
(Exhibit 39)

with Attachments,

dated July 24,

1995

CASNER reiterated his concern that IWI might have to close down if the NRC did
not approve the distribution of South African tritium. CASNER said the
decision to voluntarily stop shipping all product in order not to distribute
South African tritium was a hardship to IWI and was why he [CASNER] requested
an expedited amendment of IWI's NRC license.
CASNER said GREGOR had contacted SRB a few days earlier to ascertain if SRB
would sell them tritium, but SRB quoted a price considerably higher than the
price previously paid by IWI.
CASNER stated "this closing off of legal
tritium supply" meant IWI had no way to obtain tritium, and IWI had no source
of income until Lumitech was listed on their license.
CASNER reiterated his
request for an expedited license amendment due to "extreme hardship caused by
the cessation of product shipment and the resulting interruption of its cash
flow...."

'

Telephone Conversation Record by GREENE,

dated July 25,

1995 (Exhibit 40)

GREENE said she spoke with KREISMAN who stated he was concerned about IWI's
possibly not being able to continue to provide night sights due to the
situation with the South African tritium. KREISMAN said MMC's work schedule
was based on the availability of night sights from IWI which was dependent
upon tritium sources from South Africa.
GREENE told KREISMAN IWI's request
for a device review had been received by the NRC the previous week and such a
review typically took 6 months.
Tritium Inventory Forms Provided by IWI (Exhibit 41)
IWI provided inventory record forms for May 22, 1995, to June 2, 1995, and
the latest inventory record forms dated October 9, 1995, to October 13, 1995.
Upon reviewing the tritium inventory sheets, the reporting investigator
noted the addition of 1700 red tritium inserts, 5000 green 250 inserts, and
670 green 150 inserts on May 22 [1995].
According to IWI records provided ind
to testimony, no SRB tritium had been received by IWI after February 15, 1995,
and no South African tritium had been received by IWI prior to that related to
an invoice dated June 6, 1995. Audrey PEREA was interviewed and stated South
African tritium had been received in May 1995.
She believed some might have
been received even earlier when AGER came to IWI because the first red tritium
received was "dead" as noted on the inventory form and had to be returned to
South Africa. K. WILSON then located an invoice from Ramrod dated May 9,
1995, showing the sale of 7,370 tritium inserts to IWI (Exhibit 30, p. 1).

V,,/

Although an exact total could not be obtained, a review and comparison of the
tritium inventory dated May 22, 1995, and the tritium inventory dated
October 13, 1995, showed that the South African tritium was being matched and
inserted into tubes and mixed in with the existing SRB tritium inventory.
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The record further showed that by May 22, 1995, IWI was out of raw green
150 tritium lights received from SRB and by May 25, 1995, IWI was out of raw
green 250 tritium lights received from SRB. All red tritium inserts were from
Lumitech because SRB does not make red tritium.
The tritium inventory shown on the forms at close of business on October 13,
1995, totals 71,088, which includes raw tritium lights and tritium inserted
into plastic sleeves. The section on the inventory forms entitled, "Plastic"
is the total for the plastic sleeves and not for tritium. Further, this total
of 71,088 does not include tritium inserted into gunsights that may still be
at IWI and not yet distributed or sold to customers. NRC investigators and
IWI representatives attempted to determine total tritium on hand at IWI, both
South African and SRB. With the assistance of PEREA, the investigators
attempted to match tritium on hand with the count but were unsuccessful.
Confirmatory Action Letter From NRC to IWI. dated December 22, 1995
(Exhibit 42)

,

This letter stated that IWI would immediately cease all distribution of
Lumitech sources, describe the method used to segregate the Lumitech sources
from the SRB sources to preclude further distribution of Lumitech sources, and
cease distribution of gunsights not specifically authorized in IWI's NRC
license. The NRC also requested a list of all sights distributed with
Lumitech sources and all gunsights distributed by IWI that were not identified
in IWI's NRC license. They also requested clarification of the relationship
between IWI of New Mexico, IWI of Nevada, and 21st Century Technologies, Inc.
Letter from CASNER to NRC, dated January 22, 1996 (Exhibit 43)

.

CASNER stated that the Lumitech inserts had been segregated and could not be
inadvertently distributed by IWI. He stated that 32 tubes of Lumitech sources
had been shipped to MMC (24 tubes had been returned) and 12 additional red
inserts had been "unintentionally sold" to other IWI customers. CASNER stated
that IWI had sold night sights to MMC and Millett, but none of these devices
"contained nonapproved tritium sources or were unlicensed models."
INVESTIGATOR'S NOTE: Records indicate that 90 tubes of Lumitech red
tritium were sold to MMC.
Neither MMC nor Millett gunsights were
authorized under IWI's NRC license for tritium insertion and
distribution as loose unmounted night sights.
CASNER additionally stated that his letter served as "written notice that IWI
has ceased distribution of gunsights not specifically authorized in License
condition 10." He said IWI of Nevada changed its name to 21st Century
Technologies, Inc., and IWI of New Mexico was a wholly owned subsidiary of
21st Century Technologies, Inc.
Allegation No.
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Testimony
llegation that
The following individuals were interviewed regarding
IWI was deliberately violating its NRC license conditin by distributing
unauthorized luminous gunsights containing tritium, and they stated
substantially as follows:
Interview of K. WILSON (Exhibit 44)
K. WILSON said he was an independent businessman who became involved in IWI in
August 1994" at MOWRY's request. In September 1994, he became aware that IWI
had some difficulties with the NRC. Neither he nor his wife, P. WILSON, knew
anything about night sights, tritium, NRC regulations, or had extensive
knowledge of weapons. K. WILSON said he was a consultant and was never a
corporate officer or director of IWI and was unfamiliar with the day-to-day
operations.
In October 1994, MOWRY resigned as president of IWI and GREGOR
became president. K. WILSON said in February 1995, he met with NRC officials
in Rockville, Maryland, to determine what.was "wrong" with IWI's NRC license
He said despite reviewing the NRC license and meeting
and how to correct it.
the NRC, he still did not know what to do to correct IWI's NRC license.

.with
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Interview of P. WILSON (Exhibit 45)
P. WILSON said, at MOWRY's request, K. WILSON and she became involved in IWI,
although neither knew anything about night sights, tritium, the NRC, or had
extensive knowledge of weapons. GREGOR is IWI's president, P. WILSON is
executive vice president, and K. WILSON, a consultant to IWI, handles all NRC
matters. P. WILSON said she reviewed documents, including the NRC license, in
a book provided by MOWRY that he said contained all NRC correspondence. She
and K. WILSON had a hard time understanding the NRC license and what needed to
be done to correct it.
She said she believed IWI could insert tritium into
any gun sight listed in the November 1991 registry and could purchase any
Glock, Sig Sauer, Colt, and S&W sights, insert tritium into them, and sell
them. P. WILSON said she was unaware that IWI's license restricted them to
purchasing S&W sights from the original equipment manufacturer (OEM) and
admitted they had not purchased from the OEM, but had the sights manufactured
by a local company.
P. WILSON said IWI was not purchasing sights from any other company; they used
existing sights or sights manufactured for IWI by an iron work company.
GREGOR had designed and manufactured a sight to be used on a S&W Sigma gun and
IWI inserted tritium into that sight which had never been approved by the NRC.
She said -she never thought about it and never realized inserting tritium into
that sight was a violation of IWI's NRC license. Recently, she d.,ermined IWI
should not be selling rifle or shotgun sights loose, and they nolirnger did
so, but she could not recall what led her to that conclusion.
P. WILSON said the NRC license was confusing, dealing with the NRC was
difficult, .n&dthey.Jacked knowledge of whatneeded to be done to straighten
out the license. After a discussion with the reporting investigator,
P. WILSON said they were "reading from the same page," and she understood what
the NRC license allowed.
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INVESTIGATOR'S NOTE: GREENE was contacted at that time and held a
conference call with P. WILSON, K. WILSON, and GREGOR to discuss IWI's
current pending application for license amendment.
Interview of GREGOR (Exhibit 46)
GREGOR said he began working for IWI in late June or early July 1994 as a
machinist and gunsmith in the "backroom," and on October 28, 1994, he became
president of IWI when MOWRY was removed from that position. He was never
involved in shipping and receiving, stamping the night sights, or inserting
tritium into the sights. He was aware that IWI had problems with the NRC, but
MOWRY never discussed them with the employees, so he was unaware of the nature
or extent of the problems. He said he was now "somewhat involved" in
paperwork and day-to-day operations, but he still preferred to work "in the
back." P. WILSON handled much of the day-to-day operations.
GREGOR assumed that the night sights IWI was currently selling were approved
by the NRC and that IWI was in compliance.with NRC regulations. He provided
drawings of what he said were all the sights IWI was manufacturing through
subcontractors, including Colt, S&W, Glock, and Sig Sauer sights. GREGOR said
he was unaware that the NRC license stated that tritium could only be inserted
into OEM S&W sights to be sold as loose night sight sets. He admitted IWI had
S&W type sights manufactured for them by local iron work companies.
GREGOR admitted IWI manufactured, inserted tritium into, and sold as a loose
sight set, a sight for the S&W Sigma gun. He admitted IWI did not submit this
sight to the NRC for device review and approval because he never thought about
it and failed to realize this would be a violation of IWI's NRC license and
NRC regulations.
GREGOR said he had read IWI's NRC license, and MOWRY gave him a black book,

I

after he resigned, which MOWRY said contained the NRC license and other
communication between IWI and the NRC. GREGOR seemed to be unfamiliar with
the NRC, said he had never met GREENE, and he let P. WILSON and K. WILSON
handle discussions with the NRC.
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Interview of DODGEN (Exhibit 49)

DODGEN said MMC manufactured gunsights, which were different from those
manufactured by other companies, and which were patent pending. He said MMC's
sights were manufactured by a subcontractor and were sold as packaged sets.
Tritium inserts were purchased only from IWI, under a verbal agreement between
MMC and IWI, dating from the beginning of 1995. He said MMC had received
their last shipment from IWI on approximately July 20, 1995, and MMC had
recently received some sights with red tritium inserts.
Interview of KREISMAN (Exhibit 50)
KREISMAN said MMC sights were proprietary adjustable sights with design and
utility patents pending. MMC's sights were small, low profile, snag free,
durable, fully machined, and heat treated to Rockwell 40. MMC optimized the
sight design for each make of weapon, currently offered the Colt 1911, Glock,
and Heckler and Koch USP [NFI] sights, and would be adding Sig Sauer sights
within the next 90 days. These pistol sights were offered in all black, white
dot or outline, and with tritium inserts provided by IWI. MMC was currently
working on a tritium option for front shotgun sights and hoped to have it
available shortly.
KREISMAN explained that he first met K. WILSON and GREGOR at the "shot show"
in Las Vegas (January 1995]. Shortly after the "shot show," MMC had night
sight prototypes manufactured and provided by the three sources of night
sights in the United States, and KREISMAN decided to purchase from IWI.
GREGOR provided gunsight dimensions, specifications, and tolerances to
KREISMAN, which he [GREGOR] said the sights had to meet to be within NRC
requirements.
MMC incorporated this data into its gunsight designs and
drawings and provided the drawings to IWI. MMC's subcontractor, Horizon
Technological Industries, Inc., performed the machining, including engraving
H-3 and P-T on the gunsights, sent them to MMC for quality control checks, and
MMC sent them to IWI for tritium insertion.
IWI was MMC's sole source of tritium inserts, but IWI and MMC had no written
contract, only a verbal agreement. KREISMAN said he had problems dealing with
IWI personnel, and in late March or early April 1995, he met with K. WILSON to
discuss the arrangement between MMC and IWI. At that time, MMC had only
received a few sights for evaluation purposes. He said K. WILSON explained
IWI had problems with financing, obtaining tritium inserts, and the NRC.
KREISMAN said MMC had not received any sights from IWI within the last week or
so, but MMC was sending several hundred sights to IWI on August 2, 1995, for
tritium insertion. In addition to receiving MMC manufactured sights with
tritium inserts from IWI, MMC had purchased some front sights manufactured by
IWI.
KREISMAN explained that MMC's current proprietary sights were rear
gunsights that were machined by MMC and were patent pending, but MMC purchased
some front sights from other manufacturers.
KREISMAN said he telephoned GREGOR after the reporting investigator's initial
visit to MMC and asked "what was going on." GREGOR told him IWI had shut down
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all production for 1 week to ensure that IWI was in accordance with their
permits and to try to separate SRB and Lumitech tritium inserts since IWI
could not distribute the South African tritium. Several days later [NFI],
GREGOR telephoned him [KREISMAN] and told him IWI had green and yellow inserts
from SRB, which they could continue providing to MMC, but there were no orange
or red inserts available from SRB. GREGOR said he had attempted to purchase
more tritium inserts from SRB, but they had raised their price 1,000 percent
and were trying to drive IWI out of business since they would be their direct
competitor after SRB received its NRC license.
VE TW
an

OR'S NOTE: Following the receipt of additional information
a Iinterviews of DODGEN and KREISMAN, K. WILSOL__P. WILSON,
were reinterviewed by OI:RIV.

Reinterview of K. WILSON (Exhibit 51)
K. WILSON said he read IWI's NRC license when IWI's corporate structure
He believed IWI could "do"
changed [October 1994], but did not understand it.
any sight that they received, but he knew the license was "ambiguous" and
needed to be amended.
S
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K. WILSON met with GREENE and other NRC representatives in Rockville,
Maryland, but left that meeting confused and uncertain what sights IWI could
sell. GREENE said the license was "very narrow," and IWI needed to amend
their license to compete in the market. GREENE provided some examples of
sights IWI could manufacture and said they were limited. K. WILSON was told
that instead of naming sights, IWI needed to list minimum and maximum
tolerances and be general in the type of substance into which tritium would be
inserted.. K. WILSON said he told GREGOR he [GREGOR] needed to determine
maximum and minimum tolerances of each sight and amend IWI's NRC license.
K. WILSON said IWI had sold night sights to MMC, but he was unfamiliar with
these sales and MMC's product line. K. WILSON said IWI was currently "barely"
in business, but he did not know how many night sights they had sold during
the last year.
Reinterview of P. WILSON (Exhibit 52)

V

P. WILSON said from her reading of the NRC license, 1WI could manufacture and
sell Glock, Sig, Colt, and S&W sights. Until the reporting investigator's
visit to IWI in June 1995, she had been unaware that the license limited the
manufacture of S&W sights to OEM. She also believed IWI could install tritium
into any sights on weapons listed in the November 1991 registryf"P. WILSON
said she understood •there was a difference between the nine catetories of
,removable•,ights listed 'on WI's-NRC license *and weapons where 1ffl-lounted the
sources onto the weapon. She believed IWI could put tritium intoyxisting
sights on4he weapons listed on the registry.
P. WILSON said she did not know IWI had any problems with the NRC until the
fall of 1994 when she found a letter from the NRC to IWI referencing "abeyance
of the case." She believed the problem with the NRC related to selling
unstamped sights to Colt and Millett and did not recall problems with IWI
Case No. 4-95-022

24

/

(-

selling unmounted sights to Millett or others. P. WILSON said she found the
NRC license ambiguous and initially IWI was inserting tritium into any sights
and selling them. She said after the reporting investigator's initial visit
to IWI, she believed she understood the license. They are currently inserting
tritium into existing sights for weapons named on the November 1991 registry.
P. WILSON said GREGOR handled the sales to MMC, and she had no knowledge about
these sales or MMC's sights. She said she did not believe IWI had sold sights
to Wilson's Gun Shop since MOWRY left IWI, and she did not know if IWI had
sold night sights to Scattergun Technologies or Millett. She said GREGOR
handled sales to Millett, H&K, and Taurus. P. WILSON said GREGOR made the
final decision as to which sights to sell, stating "the buck stops with Dave."
P. WILSON explained that the front sights had one tritium insert, and the back
sights had no more than two tritium inserts. She said IWI's accountant was
working on a report and might be able to determine how many sights or tritium
inserts had been sold by IWI since January 1, 1995. She said she believed
they sold about 800 sights in January 1995 and the same in February 1995
because sales were bad the first quarter of 1995.
Reinterview of GREGOR (Exhibit 53)
GREGOR said IWI was a tritium night sight company, when he began working at
IWI they put night sights on "anything that came in the door," and he
initially believed they were allowed to do that. GREGOR said he did not
understand the NRC license and assumed IWI could put tritium into any sights.
He said IWI was selling night sights for all weapons.
GREGOR said he and P. WILSON made the decisions concerning IWI. He said he
was aware of a "black book" MOWRY had containing NRC correspondence, and he
looked through it but did not read it.
GREGOR said K. WILSON went to NRC
headquarters to try to alleviate the problems with the license. When
K. WILSON returned, he said IWI needed to be generic and cite minimum and
maximum tolerances, but GREGOR did not recall if they discussed what IWI was
authorized to sell under the current license. GREGOR said he did not know if
IWI sold specific night sights mounted or unmounted for specific weapons.
GREGOR said he met KREISMAN at a "shot show" in Las Vegas, and IWI began
providing tritium inserts for sights which were manufactured by MMC, sent to
IWI for tritium insertion, and returned to MMC. GREGOR believed IWI could do
that because IWI had done that in the past with Millett, Wilson, and others.
He believed that would be acceptable as long as the sights were manufactured
to minimum and maximum tolerances. GREGOR said he believed he got those
tolerances from a book from IWI's prior management.

'

GREGOR said he did not know the sights by MMC were not authorized by the NRC
license. He said he did not know IWI had problems with the NRC as a result of
sales to Millett, other than for improper stamping. GREGOR said he did not
understand the NRC license, took no steps to understand it, and tried to amend
it so IWI could be competitive in the market, although he did not understand
what modifications needed to be made to the license. GREGOR said IWI was
limited to some degree as to what they could do, but the limiting factor was
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confusing. He said one limiting factor was S&W sights were to be OEM, but he
did not realize tUat until the reporting investigator's visit to IWI in
June 1995. He believed they were limited in configurations, colors, and how
the sight should look. GREGOR said there were no night sights IWI did not
sell, mounted or unmounted.. GREGOR said he did not know where the MMC and
Millett sights would fall into the NRC license, and he took no steps to
determine if those sights were authorized by the NRC license. He believed if
the sight was for a particular weapon, such as a Glock, it was the same as a
Glock sight, regardless of who manufactured it.
GREGOR said he submitted configurations, tritium information, andt-perwork to
the NRC for a device review about I or-.2..weeks.prior. to this inter- ew
GREGOR said IWI wanted to manufacture sights for4~apons
[October 1995].
other than Colt, Glock, and Sig Sauer, particularly for S&W.
GREGOR said he did not recall providing the reporting investigator with
drawings of sights IWI was manufacturing. He said he did not recall
discussing Sigma sights with the reporting, investigator and denied that IWI
had sold such sights until he was provided invoices showing IWI had sold them.
He claimed he did not know if IWI had requested a device review for the Sigma
sight prior to manufacturing and selling it.
GREGOR said IWI had not sold night sights to Wilson's Gun Shop, had sold to
Millett, and he did not recall if they sold to Scattergun Technologies since
he became president of IWI.
MMC is currently a customer of IWI.

,7

GREGOR said what he believed was ambiguous about the NRC license was the term
"mounted" and "unmounted" and "sold separately" or "attached to weapons," but
he was unable to state specifically what he believed was ambiguous about these
terms. He believed the term OEM was ambiguous because S&W contracted the
manufacture of their sights to sight companies. He found the model numbers
listed on the license to be confusing, although he admitted IWI had drawings--...
of those models. He also found the NRC license's reference to various letters
and other communication to be confusing but admitted he never asked the NRC
for copies of these things.
Conclusions
Based on the evidence developed during this investigation, it is concluded
that IWI, specifically GREGOR and P. WILSON, deliberately violated the
conditions of IWI's NRC license by selling certain night sights unmounted.
Allegati-onto. 2:

Alleged Deliberate Violation of LicenseConditions by

• G.Selling Gun Sights. Containing Tritiumfrom a S%,rce Not
Authorized by the NRC License .

Testimony
The following individuals were interviewed regarding

aliegation that ....

IWI was deliberately selling gunsights containing trýI iAu77r:m
a source not
authorized by its NRC license and they stated substantially as follows:
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Interview of P. WILSON (Exhibit 45)
P. WILSON said IWI received tritium from SRB, but had not purchased any in
quite awhile because they had large quantities in stock. She provided copies
of what she stated were all tritium invoices from SRB since September 1994.

?7C
Interview of PULLEN (Exhibit 54)
PULLEN said someone with Arotek, Ltd, told him AGER said that Ramrod could not
sell tritium to Arotek, but they were forwarding Arotek's inquiry to IWI,
Ramrod's sole agent in the United States.
PULLEN said he had met K. WILSON at a gun show in early 1995 and determined
IWI knew nothing about tritium and did not understand [NRC] regulations.
Interview of P. WILSON (Exhibit 551
On June 30, 1995, P. WILSON said IWI was currently working on an agreement to
receive tritium inserts from someone other than SRB, but she did not know the
name of the company or the particulars about the prnposed agreement. She said
K. WILSON was handling the negotiations with the other company which she
believed was from South Africa. P. WILSON said IWI had decided to apply for a
new NRC license rather than try to amend the old one, and included in that
application, would be a request to obtain tritium inserts from the new source.

'Zr::
Interview of GREGOR (Exhibit 56)

*

ring a "shot show,, in January 1995, it-cametob IW~Ittention.
GREGOR safiW
that SRB had applied -for- i-- IRC'ý--icense and would be a direct compe~itor of
he sole
IWI. GREGOR was aware that SRB was listed on IWI's NRC license A
source of tritium inserts, and IWI decided they needed to find another source
of tritium inserts. During that same show, AGER.told .IWI that he could obtain
tritium from Lumitech in South Africa. GREGOR said they decided to pursue the
possibility of obtaining tritium inserts from Lumitech through Ramrod.
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GREGOR said he went to South Africa, in the end of March or early April 1995,
met with Ramrod and Lumitech officials, and toured the Lumitech facility.
Lumitech was a South African government entity under the auspices of the
Atomic Energy Commission, and Ramrod made the tritium inserts for Lumitech.
GREGOR said when he left South Africa, there was a verbal agreement that IWI
would purchase tritium inserts from Lumitech through Ramrod. He said there
was still no written contract between IWI and either Lumitech or Ramrod.
GREGOR said approximately I month ago IWI received some sample tritium inserts
from Lumitech and some green inserts. Upon further questioning, he admitted
they also received some orange and yellow inserts from Lumitech. He said IWI
received the inserts to check them and ensure they would meet IWI's needs. He
said Lumitech would also eventually provide red and blue inserts but had not
yet done so. GREGOR stated Lumitech or Ramrod tritium inserts had not been
used in any gunsights distributed by IWI, sold by IWI, given by IWI, or in any
manner provided by IWI to anyone. Upon further questioning regarding quantity
received and a request for copies of invoices showing purchases from Lumitech
and/or Ramrod, GREGOR said it was possible some of the tritium inserts were
used in gunsights sold or provided by IWI to customers.
GREGOR had no response as to why IWI would have sold gunsights with Lumitech
tritium inserts, when he earlier admitted he was aware that the NRC license
authorized only SRB tritium inserts. He said he thought they could receive
tritium under their New Mexico possession license. He said IWI's consultant
was meeting with GREENE on July 14, 1995, and providing her with IWI's
application for a new NRC license which included information regarding
Lumitech.
INVESTIGATOR'S NOTE: The reporting investigator told GREGOR that did
not authorize IWI to distribute night sights utilizing Lumitech inserts
because that was not approved under IWI's current license.
Interview of FLOYD (Exhibit 57)
FLOYD stated that IWI's New Mexico possession license was dated December 16,
1994, and authorized them to possess only SRB tritium inserts. He said the
state of New Mexico had no record of receiving an amendment request form nor
did they act on any request by IWI to possess Lumitech tritium inserts.
Reinterview of FLOYD (Exhibit 58)
FLOYD said the state of New Mexico conducted an inspection of IWl on July 20,
1995, and found a fairly large quantity of tritium inserts at IWI's facility,
some of which IWI admitted had been received from Lumitech. FLOYD said he
could not tell by looking at them which inserts were received from SRB and
which were received from Lumitech.
FLOYD said K. WILSON and GREGOR told him IWI had submitted an amendment
request to the state of New Mexico so they believed they were authorized to
possess tritium from South Africa. FLOYD reiterated that New Mexico never
received this amendment request. FLOYD said IWI told him they had
"voluntarily" discontinued sales of tritium night sights because they had
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mixed the inserts from SRB and Lumitech together and could not tell the
difference between them. FLOYD said boxes were stacked up in a store room
that IWI said contained packaged night sights they were not sending out until
the NRC authorized the Lumitech inserts. FLOYD said the only other violation
he identified was a lack of inventory of tritium sales. FLOYD said the state
of New Mexico was going to amend IWI's license to allow them to possess
tritium from Lumitech and they planned no further action.
Interview of DODGEN (Exhibit 49)
DODGEN said MMC had received some red tritium inserts from IWI.
he did not know IWI's source of tritium.
INVESTIGATOR'S NOTE:

DODGEN said

SRB does not manufacture red tritium inserts.

Interview of KREISMAN (Exhibit 50)
In late March or early April 1995, K. WILSON told KREISMAN that IWI had
located a source of tritium in South Africa, and they did not expect a break
in production when they switched from SRB to the new supplier. KREISMAN said
K. WILSON told him IWI had "some additional permitting" to do before they
could accept receipt of the South African tritium, but they had recently
received a large quantity from SRB that they believed would last until they
"transitioned" to the South African supplier. KREISMAN said K. WILSON did not
elaborate or explain what he meant by "additional permitting," and he
[KREISMAN] did not ask him to elaborate.
Reinterview of K. WILSON (Exhibit 51)
K. WILSON said it was "absolutely" his understanding that IWI's source of
tritium inserts was in Canada and that was what was on IWI's NRC license.
K. WILSON said after PULLEN told him, in January 1995, that he [PULLEN] was
going to put IWI out of business, he [K. WILSON] determined IWI needed another
source of tritium. At that same time, he met some individuals from Lumitech
who said they could supply IWI with tritium, and he [K. WILSON] discussed that
possibility with IWI.
He believed GREGOR met with Lumitech officials in South
Africa in March 1995. K. WILSON said he did not discuss tritium with anyone
from Lumitech or Ramrod although someone [NFI) from Ramrod was at IWI in
June 1995. K. WILSON said he did not know who at IWI handled the purchase of
tritium from Lumitech, when IWI first received tritium from Lumitech or
Ramrod, or how much tritium or how many shipments of tritium IWI-received from
Lumitech or Ramrod.
K. WILSON said in April 1995, he contacted the state of New Mexico to find out
how to change IWI's possession license. He then told GREGOR and P. WILSON
they needed to submit an application to New Mexico to amend IWI's possession
license if they changed tritium suppliers. K. WILSON said he never had any
discussion with anyone at the NRC about purchasing tritium from a source other
than SRB or about amending IWI's NRC license if they changed tritium
-suppliers. He believed CASNER was handling that issue.
K. WILSON said he did not know if IWI had sold any night sights containing
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South African tritium, and he never told GREGOR or P. WILSON they could use
South African tritium in night sights.
Reinterview of P. WILSON (Exhibit 52_
P. WILSON said she is the direct "boss" of IWI's supervisors, including
shipping and purchasing. P. WILSON said PEREA, the supervisor of the tritium
room, told her [P. WILSON] when she was running low in a certain size or color
of tritium; P. WILSON told GREGOR, and GREGOR ordered the tritium. P. WILSON
said she had read IWI's NRC license and was aware that SRB was named on the
license as the authorized supplier of tritium although IWI had purchased
tritium from a source other than SRB.
P. WILSON said in January 1995, PULLEN told her and K. WILSON that SRB was
getting an NRC license and would be in competitionwith IWI to sell night
sights. P. WILSON said also in January 1995, AGER approached K. WILSON about
selling tritium inserts to IWI from a South African source, and either
K. WILSON or GREGOR decided to pursue this possibility.
P. WILSON said K. WILSON discussed amending IWI's NRC license with GREENE, but
she did not know if this included changing IWI's tritium source. P. WILSON
never discussed changing IWI's source of tritium with anyone from the NRC.
P. WILSON said in the spring of 1995, GREGOR went to South Africa to inspect
Lumitech. GREGOR subsequently provided Lumitech and/or Ramrod with IWI's
tritium insert specifications, such as type, size, and dimensions. She said
GREGOR and possibly K. WILSON handled all negotiations with Ramrod and
Lumitech concerning the purchase of tritium, and she was not involved with
them. At some point, P. WILSON did not remember when, GREGOR decided to
purchase tritium from Ramrod or Lumitech. There was never any written
contract between IWI and Lumitech, but a purchase order was sent by IWI for
the first purchase of tritium. P. WILSON said only she and GREGOR were
authorized to sign purchase orders, so one of them must have signed the
purchase order for the tritium from Lumitech, but she could not recall who
signed it.
She believed the purchase order was sent by facsimile to Lumitech
in the spring of 1995, and the first order of tritium from Lumitech was
received by IWI in the spring of 1995. P. WILSON said all tritium was
purchased from Lumitech on purchase orders, none was purchased verbally, but
she did not know how much tritium IWI had ordered or received from Lumitech.
IWI has not received any tritium from SRB since receiving its first order of
tritium from Lumitech.
P. WILSON said she knew that New Mexico's possession license only authorized
IWI to possess SRB tritium, so IWI sent an amendment to New Mexico in the
spring of 1995 to add Lumitech to their possession license. The state of New
Mexico conducted an inspection of IWI and stated they [New Mexico] had never
received an amendment request from IWI to change the source of tritium. New
Mexico subsequently issued IWI an amended possession license adding Lumitech
to the license.
P. WILSON said she was aware that IWI's NRC license only authorized the
V/ distribution of SRB tritium. IWI purchased tritium from Lumitech for research
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and testing and subsequently filed an amendment request with the NRC in the
late summer or early fall 1995 to add Lumitech to the license. P. WILSON said
she understood IWI was still operating under its current license, which shows
an expiration date of 1993. P. WILSON said there was no reason she failed to
mention the negotiations with South Africa and that IWI was changing tritium
suppliers to the reporting investigator on June 8, 1995, or neglected to state
in her letter to the NRC dated June 30, 1995, that IWI had already ordered
tritium from Lumitech or Ramrod.
P. WILSON said she was unaware of any sales by IWI of gunsights containing
tritium purchased from Ramrod, Lumitech, or anyone other than SRB. P. WILSON
said she was ultimately responsible for all sales of night sights by IWI. She
said when they received the tritium, it was inventoried and placed in a safe.
GREGOR and PEREA had access to this safe, and PEREA removed the tritium as it
was needed to insert into gunsights. P. WILSON said she believed the South
African tritium was kept segregated from the SRB tritium although they were
both kept in the same safe. The South African tritium was inventoried and
kept in bags. The SRB tritium was taken out of the bags, separated according
to size and color by PEREA, blocked, and put into plastic tubes ready to be
installed. P. WILSON said she believed she told PEREA not to use'the South
African tritium and as far as she knew, PEREA did not use it.
P. WILSON said she had never read a letter sent by GREGOR to the NRC dated
July 17, 1995, and had no knowledge it had been sent to the NRC. She said IWI
stopped production for 1 week because GREGOR told her IWI had to inventory the
tritium and ensure no South African tritium was being installed into sights.
PEREA performed this inventory and added all South African and SRB tritium
together in all sizes and colors and had one total for all tritium on hand at
IWI.
P. WILSON said GREGOR told her to ensure no South African tritium was
being used, and she again told PEREA not to use the South African tritium.
However, the inventory indicated some of the South African tritium was
missing. The only South African tritium she could determine conclusively was
missing was red tritium because SRB did not supply red tritium which had only
been received from Lumitech. She said GREGOR had put some red tritium-into
inserts for research and development, and they could not obtain a definitive
count of the red tritium. P. WILSON said they never performed separate
inventories for the South African and SRB tritium.
P. WILSON said after the 1 week in July when IWI stopped production, IWI went
back into production and shipping night sights. She began spot checking the
orders and everyone had been told not to use South African tritium. She
admitted she would not know, other than the red, if it was South African or
SRB tritium, but said there was no reason for them to use South African
tritium because there was enough Canadian tritium in blocks, and she checked
the Canadian tritium supply weekly which was getting low.
Reinterview of GREGOR (Exhibit 53)
GREGOR stated he handled all the gunsmithing and had been involved in writing
the amendments to the NRC license. GREGOR said he had no involvement with
purchasing, shipping, or sales. GREGOR said he read the NRC license at least
6 months ago and found it ambiguous. He believed the NRC license allowed IWI
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to sell tritium night sights. He was aware of previous problems with the NRC,
but did not know what those problems were. He admitted he, as president, was
responsible for dealing with the NRC.
During the "shot show in Las Vegas, PULLEN told IWI he "had the best of both
worlds," and it became" apparent IWI needed an alternate source of tritium.
During the same "shot show," AGER approached IWI unsolicited and told them he
knew of an alternative source of tritium. GREGOR said he went to South Africa
in late March or early April 1995 and toured the Lumitech and Ramrod
facilities. At the end of his visit, Lumitech and Ramrod told him they could
supply IWI with tritium, but they did not arrive at a firm business
GREGOR said when he returned to IWI, he discussed Lumitech with
arrangement.
P. WILSON, and they together decided to order tritium from Lumitech. He
believed the first order was placed or received in June 1995, but did not know
for sure because "I don't do shipping," and "I don't do purchasing" and "I
don't do purchase orders even though.... I sign them." He did not recall who
placed the order with Lumitech and said he did not know who was responsible
for purchasing tritium prior, although he signed purchase orders and may have
signed purchase orders for tritium. He said he "sometimes" looked at the
purchase orders he signed. He and P. WILSON were the only ones authorized to
sign purchase orders.
Prior to June 1995, GREGOR said he thought tritium was tritium. After that
he became aware that the NRC license specifically authorized the
distribution of only SRB tritium. IWI hired a consultant in May or June 1995,
and they wanted to amend their license regarding tritium. Prior to that time,
GREGOR did not believe he had discussed South African tritium with anyone at
the NRC. GREGOR said at some point, he became aware that the New Mexico
license allowed only the possession of tritium from SRB, but he could not
recall when he became aware of that.

Adate,

GREGOR said, through CASNER, IWI supplied the NRC with information on Lumitech
to amend their NRC license. He could not recall when the purchasing of South
African tritium was initially raised to the NRC but said it was handled by
CASNER probably in the spring or summer of 1995.
INVESTIGATOR'S NOTE: The contract between CASNER and IWI was dated
June 10, 1995, and stated that was the date IWI became CASNER's client.
GREGOR said he believed IWI had received one shipment of tritium from South
Africa. He said P. WILSON handled the tritium inventory and supply, saying "I
don't concern myself with that." GREGOR said, to his knowledge, IWI had not
sold any night sights with Lumitech or Ramrod tritium inserts or with tritium
inserts from anyone other than SRB.
GREGOR said his letter to the NRC dated July 17, 1995, which said some of the
South African tritium had already been matched, meant the three women in the
tritium room had matched tubes of tritium for brightness and placed them on
two-sided tape in pairs. After matching, the women put the tritium back into
the safe which had a combination lock on it.
GREGOR said P. WILSON and PEREA
had the combination, and he did not believe he had the combination. He said
he wrote the letter because he did not know if the Canadian and South African
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tritium had been mixed together. He said IWI closed for approximately I week,
and when P. WILSON returned from vacation, she told him the tritium from South
Africa and from SRB were kept separate. He said he had not realized that
because he did not have anything to do with the tritium inventory. When
P. WILSON told him she was totally sure the SRB tritium was separate from the
South African tritium, IWI started production again. GREGOR did not recall if
P. WILSON said it had always been maintained separately or if she was able to
separate it at that time. GREGOR said he did not know if all the South
African tritium IWI had received was still at IWl because "I don't inventory."
He said he did not know if a physical inventory was completed.

v1
D

GREGOR said IWI had not sold any South African tritium and said he did not
know where the red tritium inserts came from that were sold to MMC. He
thought IWI sold MMC orange, but said "I don't do anything with sales."
GREGOR said it was PEREA and P. WILSON's responsibility to ensure that no
South African tritium was sold. He said he had never talked to the women who
work in the tritium room about not selling South African tritium because "I
don't deal with them." GREGOR said to him "tritium is tritium, whether it's
Canadian or African.
I assumed they're the same." However, he admitted he
had been aware the NRC and New Mexico licenses specified SRB tritium.
Interview of WYRICK (Exhibit 59)
WYRICK said he did not keep track of the sales of night sights, but he
recalled that IWI sold approximately 20 sets of red tritium night sights to
MMC and another 10 sets of red tritium night sights at a gun show in
September 1995. WYRICK could not recall when, but at somepoint, P. WILSON
told him not to distribute the red tritium because there was a problem with
it.

D

WYRICK said he could not tell the difference between South African and SRB
tritium, once it was in the gun sight, and he would not know if the sights had
SRB or Lumitech tritium in them. WYRICK said gunsights were given to him by
the workers in the tritium room, and he sorted them by type of sight and
distributed them. Consequently, if PEREA gave him sights containing South
African tritium, they were placed with the other sights, some of which had
been sold and some of which were still in inventory.
Interview of PEREA (Exhibit 60)
PEREA said she was the supervisor in the tritium room and was responsible for
the raw tritium. She received the tritium inserts, counted them, placed them
into bags of 100, and placed these bags into bags containing 1000 to 2000
tritium lights sorted by color and size. The raw South African and Canadian
tritium was maintained in a safe in the tritium room. She maintained
inventory sheets that combined the count for the South African and Canadian
tritium. PEREA initially said they did not use the South African tritium
because they still had Canadian tritium, although she admitted having tubes
made up of the South African tritium. She said her latest inventory showed
the red tritium count was 5051. PEREA reviewed the inventory records, and
using a calculator, said the total tritium inventory count in the tritium room
as of October 13, 1995, was 69,119.
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PEREA said the green 250 tritium was used on front sights, and she recalled
making about 400 green front sights with South African tritium and giving them
to WYRICK. She said she also recalled making some sights with red tritium and
giving them to WYRICK. PEREA said she did not recall being told not to use
the South African tritium, and both P. WILSON and GREGOR told her it was "OK"
to use the South African red tritium.
PEREA recalled that AGER brought some tritium to IWI in May 1995, and he had
previously brought samples of tritium already inserted into tubes. The first
supply of red tritium tubes included 721 that were "dead" because they had not
been cured.
Conclusions
Based on the evidence developed during this investigation, it is concluded
that IWI, specifically GREGOR and P. WILSON, deliberately violated the
conditions of IWI's NRC license by selling night sights containing tritium
from an unauthorized source.
S

Agent's Analysis
IWI, operating under its former President, Barry MOWRY, was the subject of two
prior 01 investigations, 4-93-007R and 4-93-007S. 01 concluded in 4-93-007R
that MOWRY deliberately violated the conditions of his NRC license by selling
certain night sights unmounted and selling unmarked or improperly marked night
sights which were not authorized under IWI's license. However, 01 did not
substantiate that the sales of unmarked or improperly marked night sights were
deliberate violations of NRC regulations. 01 concluded in 4-93-007S that
MOWRY was continuing to sell unmounted night sights that were not authorized
by the NRC license.
In October 1994, IWI changed ownership, MOWRY resigned as IWI's president,
GREGOR became president, and P. WILSON later became executive vice president.
K. WILSON acted as consultant to IWI. MOWRY said when he left IWI, he
provided a bound book of all IWI dealings with the NRC to GREGOR and others,
and both GREGOR and P. WILSON admitted being provided with this book. GREGOR
said he never bothered to read this information.

/

In a letter from K. WILSON to the NRC dated November 28, 1994, K. WILSON
requested several changes to IWI's NRC license including changing it "to an
all encompassing license" and to "include other manufacturer's sights."
Despite the fact that K. WILSON, P. WILSON, and GREGOR all professed an
inability to understand the NRC license conditions they characterized as
confusing, and they continued to sell any type of night sights, fixed or
unmounted, there would have been no reason for IWI to request a change to its
license if they were authorized to sell any and all night sights under the
current license. This indicates they knew something was prohibitive in the
license and needed to be changed before they were authorized to sell all
manufacturer's sights. A letter from the NRC to K. WILSON dated January 23,
1995, stated that they could register basic models as a "series," but a device
review would be required for each basic model series. In a letter from GREGOR
to the NRC, GREGOR stated the new IWI fully accepted responsibility for the
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former IWI's open inspection items and possible resulting enforcement action.
Consequently, GREGOR was or should have been familiar with the outstanding
\.'issues regarding IWI's NRC license. On February 22, 1995, K. WILSON met with
GREENE and NRC OGC representatives and was provided with a detailed
description of what devices were and were not covered under the license.
In a letter from GREENE to P. WILSON, dated April 3, 1995, transmitting NRC
license 30-23697-01E, GREENE stated IgI was authorized to distribute only
those products specifically authorized in Condition 10, and they were required
to amend their NRC license if they planned any changes contrary to license
conditions.
In a letter from P. WILSON to GREENE, IWI again requested to
amend their NRC license to an "all encompassing license."
The correspondence between the NRC and IWI, as well as the NRC meeting with
K. WILSON indicates that gIWrepresentatives were repeatedly informed about
v- IWI's license conditions and understood or should have understood the NRC
license and the outstanding issues regarding that license. K. WILSON admits
he was told the license was "narrow," but claimed he did not understand what
that term meant.
If they really did not understand the license, they had
ample opportunity to question the NRC and to clarify their understanding of
it.

V•

After the reporting agent's initial visit to IWI in June 1995, P. WILSON said
she now understood what the NRC license allowed. P. WILSON said she
understood there was a difference between the nine categories of removable
sights listed on IWI's NRC license and weapons where IWI mounted the sources
onto the weapon.
In October 1995, she reiterated that after the reporting
agent's initial visit, she believed she understood the license, and IWI was
currently inserting tritium into existing sights for weapons named on the
November 1991 registry. She claimed GREGOR handled sales to MMC, Millett, and
Heckler and Koch, and GREGOR decided which sights to sell. GREGOR said he
knew IWI's license limited them to some degree, but the limiting factor was
confusing. Despite this, GREGOR said IWI put tritium into "anything that came
in the door"; IWI was selling night sights for all weapons, and there were no
sights they did not sell, unmounted or mounted.
IWI's sales brochure, sales invoices, purchase orders, contracts, and work
orders substantiated that IWI was selling night sights unmounted that were not
authorized by their NRC license. Sales were made to Heckler & Koch, MMC, and
Millett that were not authorized by the NRC license, as well as smaller sales
to individual customers of loose night sights for shotguns, rifles, ghost
rings, and other weapons that were not authorized by the NRC license. GREGOR
designed and IWI manufactured a sight for S&W's Sigma gun which was never
submitted to the NRC for a device review. Although GREGOR told the reporting
agent about this sight in June 1995, he later denied under oath. that he had
designed such a sight until the reporting agent told him she had invoices
showing this sight existed. P. WILSON admitted GREGOR had designed and
manufactured a sight to be used on a Sigma, but she never thought about it or
realized inserting tritium into that sight was a violation of IWI's NRC
license.
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Drawings of MMC gunsights were provided to LUBINSKI, who stated that MMC
drawings did not meet the provisions of the registration dated November 13,
1991. On October 19, 1995, the reporting agent expressly told GREGOR, during
a transcribed interview, that IWI's current NRC li:ense did not authorize them
v
to insert tritium into MMC's night sights and distribute them as loose sights.
Despite this, record. provided by IWI indicated that approximately 463 tritium
,.,,ubes were inserted into MMC sights and sold to MMC from November 14 to
December 12, 1995. In addition, MMC received 90 red tritium inserts, which
could only come from South Africa, since SRB does not manufacture red tritium.
GREGOR and P. WILSON stated and the records indicate that IWI, through
subcontractors, manufactured S&W type sights although IWI's license limits the
manufacture of S&W sights to OEM.
CASNER, in his response to NRC's CAL, said 32 tubes of Lumitech tritium had
been shipped to MMC and none of the night sights sold to MMC and Millett
"contained nonapproved tritium sources or were unlicensed models." IWI
officials were or should have been well aware that MMC and Millett gunsights
were not authorized under IWI's NRC license for tritium insertion and
distribution as loose unmounted night sights.
Although IWI received tritium from Lumitech as early as May 9, 1995, they did
not receive an amended New Mexico possession license until July 24, 1995.
GREGOR, P. WILSON, and K. WILSON all admit they knew they needed to amend
their New Mexico license to allow possession of tritium from South Africa, yet
they did not notify the NRC they had received tritium from Lumitech until the
issue was specifically brought up by the reporting investigator in June 1995.
As early as February 20, 1995, Ramrod considered IWI its sole agent in the
U.S. for the sale of tritium, as indicated in their letter to Arotek Ltd. IWI
received no tritium from SRB after a February 15, 1995, shipment.
Invoices
related to the SRB purchases were provided by P. WILSON during the reporting
agent's initial visit to IWI on June 8, 1995, but no mention was made by
anyone at IWI that they had another source of tritium. Even when later
questioned by the reporting agent, IWI stated the initial Lumitech shipment of
tritium was on June 6, 1995, and this was the invoice that was provided to the
NRC. During OI:RIV's visit to IWI in October 1995, OI:RIV reviewed IWI's
tritium inventory forms and noted the addition of tritium inserts on
May 22, 1995. PEREA, a low level employee, was then interviewed by OI:RIV
and stated IWI had received some Lumitech sights in May 1995. Only then did
K. WILSON locate an invoice dated May 9, 1995, from Ramrod showing the sale of
7,370 tritium inserts to IWI.

V'

On June 30, 1995, P. WILSON told the reporting agent that IWI was "currently"
working on an agreement to receive tritium from a company in South Africa,
despite the fact that at that time IWI had already received two tritium
shipments from that company. On that date, P. WILSON said IWI was working on
an amendment request to add tritium obtained from this source to their NRC
license.
In a letter to the NRC dated July 7, 1995, GREGOR said IWI was in.
the process of changing their tritium supplier from SRB to Lumitech, but he
did not tell the NRC IWI was already in possession of Lumitech tritium. On
July 12, 1995, GREGOR said IWI had received some "sample" tritium inserts from
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Lumitech, but no red or blue inserts. Records indicate that at the time of
this conversation, IWI had received 28,000 inserts from Ramrod, including
3,000 red ones. GREGOR initially maintained no Lumitech/Ramrod tritium had
been distributed, sold, or provided to anyone by IWI, but subsequently
admitted it was possible some of this tritium might have been used in
gunsights that had been distributed. FLOYD said on July 20, 1995, IWI told
him they had "voluntarily" discontinued sales of tritium night sights because
they had mixed the inserts from SRB and Lumitech together and could not tell
the difference between them.
In a letter to the NRC dated July 17, 1995, GREGOR admitted some of the South
African tritium could be mixed in with SRB tritium and there was no way to
determine if Lumitech tritium had been inserted into gunsights and shipped, so
IWI was stopping all production until the NRC approved the distribution of
South African tritium. IWI did not provide the NRC with any information
regarding this tritium nor did they request an amendment to their license to
add Lumitech tritium to it until July 1995; although records indicate that by
that time IWI, had received 56,000 Lumitech tritium inserts.
IWI received 72,750 tritium inserts from SRB from October 31, 1994, until
February 15, 1995, and 56,000 inserts from Ramrod from May 9, 1995, until
July 5, 1995, for a total of 128,750 inserts. IWI's tritium inventory on
October 13, 1995, totalled 71,088, excluding tritium inserted into gunsights
still at IWI and not yet distributed. [This figure is being used for
computation purposes, although PEREA said the total tritium inventory count in
the tritium room as of October 13, 1995, was 69,119 inserts.] That leaves
57,662 tritium inserts no longer in inventory, although records provided by
OI:RIV under subpoena, indicate IWI sold approximately 19,299 inserts to
customers from November 1, 1994, until October 31, 1995. Even assuming a zero
tritium inventory prior to October 31, 1994, which is highly unlikely,
approximately 38,363 tritium inserts are unaccounted for unless they were
still in IWI's facility and had not yet been distributed. Additionally,
although it is impossible to obtain an exact count of the inventory, according
to IWI's inventory sheets, they ran out of SRB green 250 loose tritium on
May 25 [1995]. A total of 5,000 green 250 tritium inserts were received from
Lumitech on May 23, 1995, and placed into inventory. The inventory for these
South African inserts continued to decline throughout the months, leading to
the conclusion that these inserts were being used in gunsights. The green *
250 inserts are used for the front sights. Only 3 of 16 random work orders,
obtained from IWI during OI:RIV's visit in June 1995, were provided by IWI in
response to the subpoena. That, coupled with the discrepancy in inventory
records, indicates that IWI never fully complied with 01's subpoena for all
sales records from November 1, 1994, until November 24, 1995.
GREGOR admitted he was aware the NRC license authorized only SRB tritium
inserts and had no response as to why IWI would have sold gunsights with
Lumitech tritium inserts. He said on July 14, 1995, CASNER had provided the
NRC with IWI's application for a new NRC license, including information on
Lumitech.
IWI therefore did not request a license amendment until after the
reporting investigator told GREGOR the NRC was aware that IWI had received
tritium from South Africa that was not authorized for distribution by their
NRC license and approximately 2 months after IWI received its first shipment
of tritium from Ramrod.
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K. WILSON admitted he "absolutely" understood IWI's NRC license listed SRB as
IWI's source of tritium inserts. K. WILSON said he did not know if IWI sold
South African tritium nor had he spoken with anyone at the NRC about amending
IWI's license if they changed tritium suppliers. He said CASNER handled that
issue. CASNER was not hired by IWI until June 10, 1995.
P. WILSON said she was aware that SRB was named on IWI's NRC license as the
authorized supplier of tritium, although IWI did purchase tritium from another
source. She said GREGOR decided to purchase tritium from Ramrod in the spring
of 1995. She said IWI filed an amendment request with the NRC to add South
African tritium to the license in late summer or early fall 1995, but she
understood they were still operating under the old license which did not
authorize the distribution of tritium from any source besides SRB. P. WILSON
said she was responsible for all sales of night sights by IWI, and she was
unaware of any sales of South African tritium by IWI, although the inventory
indicated some of the South African tritium was missing.
GREGOR said he handled gunsmithing and had no involvement with purchasing,
shipping, sales, or the tritium supply and inventory. He said prior to
June 1995, he did not realize IWI's NRC license only authorized the
distribution of SRB tritium. GREGOR denied IWI had sold any Lumitech tritium
and said he did not know where the red tritium came from that was sold to MMC,
but he had nothing to do with sales to MMC. He said it was P. WILSON and
PEREA's responsibility to ensure no South African tritium was sold and he
never talked to the women who worked in the tritium room.
PEREA admitted she and other workers had prepared gunsights with red tritium
and green 250 tritium inserts received from South Africa. WYRICK said when he
received sights for distribution, he had no way of knowing if they contained
SRB or Lumitech tritium. If PEREA had given him sights containing South
African tritium, they would have been sold as orders came in. He recalled
selling gunsights with red tritium inserts. PEREA said no one told her not to
distribute South African tritium. and both P. WILSON and GREGOR told her it
was all right to use-this tritium.
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SUPPLEMENTAL INFORMATION
On March 19, 1996, William P. SELLERS, Esq., Senior Legal Advisor for
Regulatory Enforcement, General Litigation and Legal Advice Section, Criminal
Division, U.S. Department of Justice, Washington, D.C. 20001, was apprised of
the results of the investigation. Mr. SELLERS advised that, in his view, the
case did not warrant prosecution and rendered an oral declination.
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Mowry Custom Handguns

Specialty Shotgun Systems

November 28, 1994

Susan L. Greene
United States
Nuclear Regulatory Commission
Washington, DC 20555-0001

.RE:

License #30-23697-O0E
Reference #030-30266
Innovative Weaponry, Inc.

Dear Ms. Greene:
As per our conversation on Wednesday of last week, the following is a list
of changes that we would like to make to our license. Please review these changes
and call me.
1.

Section 10 change:

Each luminous gunsight shall not contain more than 30 millicuries per

source. Individual weapons shall not contain more than 120 millicuries total.
This will enable us to do triple bars or box dots on weapons.
2.

Section 10 change:

Licensed material shall be distibuted only from the licensee's facility
located at 337 Eubank, NE, Albuquerque, New Mexico or mobile fiilities owned
and operated under the auspices of IWI. Also,
3.

B IT 4

PiTNIGHT SIGHT

Section 10 change:

Change the liccnsc to an all encompassing license, regardless of exterior
shape or design provided certain minimum tolerances are maintained. Example: if

337 Eubank NE * Albuquerque, N.M. 87123
Toll-Free 1-800-334-3573 e (505) 296-4645 e FAX (505) 271-2633

NOV 28 '94 04:22PM INNOVATIVEWEOPONRY

P.3/3

Susan L. Greene
Nov,:mber 28, 1994
Page Two
the minimum of .010 steel thickness is maintained on all sides of tritiun source

then this should meet the restrictions of the license.
V.

Would like to include other manufacturers sights provided minimum
tolerances are maintained.

Because of the vast assortment of sights obtainable coupled with the
numerous makes and models of weapons available on todays market, categorizing
a specific sight for a specific weapon would be a huge undertaking since safety
and construction are of a paramount concern; a more realistic and feasible
approach would be to categorize by specification and dimension. All sights shall
be constructed of an alloy of no less than 60,000 pounds per square inch tensile
strength and a shear factor of .75. All sealed sources shall be protected by a wall
thickness of at least .0 10. This will insure the sealed source has sufficient alloy
material for proper protection.
Please review these changes and get back to me.

Sincere y

s

Keth Wilson
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5

INTERVIEW

6

--------------------------- x

7

IN THE MATTER OF:
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INNOVATIVE WEAPONRY,
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INTERVIEW OF
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-------------------------x
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Innovative Weaponry,
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Inc.
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18

19
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21
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22
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23
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24

DENNIS BOAL,
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1
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APPEARANCES:
On behalf of the Witness and the Licensee,
Inc.

3

Innovative Weaponry,

4

HERBERT M. JACOBI,

5

8 West 38th Street,

9th Floor

6

New York, New York

10018

ESQ.

NEAL R. GROSS & CO.,
(202) 234-4433

INC.

3

1

PRo2c

2

MS.

3

this is

4

Albuquerque,

5

30th,

VAN CLEAVE:

EDINS
On the record.

an interview of Kenneth E.
New Mexico

Wilson,

8340 Ruidoso,

87109; date of birth, October the

1940.

6

THE WITNESS:

7

MS.

8

employed.

9

is

'41.
'41,

VAN CLEAVE:

The date is

myself,

11

Dennis Boal,

12

representing Mr.

Virginia Van Cleave,

13

thank you.

October the 19th,

approximately 10:00 a.m.

10

Wilson; and Mr.

stand and raise your right hand?

16

WHEREUPON,

17

attorney

Wilson.

Wilson,

KENNETH E.

if

you would please

WILSON

18

having been called as a witness in

19

proceedings,

the above-entitled

was sworn and testified as follows:

BY MS.
Mr.

1995 and the time

being tape recorded by court

15

Mr.

self-

NRC Senior Investigator;

reporter Carrie Gansle.

Q

who is

NRC Investigator; Herbert M. Jacobi,

This interview is

20

--

Present at this interview are

14

21

For the record,

VAN CLEAVE:

Wilson,

I was here back in

June of this year

22

and I spoke with you at that time.

23

information I probably got from you then, but I would like

24

to put just a little

25

background and how you became involved with Innovative

Some of this

information on the record about your

NEAL R. GROSS & CO.,
(202) 234-4433

INC.

4

1

Weaponry,

Inc.
What is your background,

2
3

background?

4

A

How far back?

5

Q

Just briefly.

A

Well,

6
7
8

Oh,

I've worked as a consultant for various

companies in the last ten years.

10

employment?

11

A

As a consultant.

12

Q

And in what capacity?

13

What would you --

MR.

JACOBI:

14

consultancy?

15

MS.

16

THE WITNESS:

17

BY MS.

20
21

employment

SO.

Q

19

Wilson,

maybe the last ten years or

9

18

Mr.

Q

how would you characterize your

Are you asking what kind of

VAN CLEAVE:

Yes.

Financial.

VAN CLEAVE:

Financial consultant.

And how did you become

involved with IWI?
A

I was asked by the previous president to help him

save his company.

22

Q

And the previous president was?

23

A

Barry Mowry.

24

Q

When was this, approximately?

25

A

First time probably in March '94.
NEAL R. GROSS & CO.,
(202) 234-4433

INC.

EXHIBIT 6

REPORT OF INTERVIEW
WITH
KENNETH E. WILSON
K. WILSON was interviewed at Innovative Weaponry, Inc. of Nevada (IWI),
Albuquerque, New Mexico, on June 8, 1995, by Nuclear Regulatory Commission
(NRC) Senior Investigator Virginia Van Cleave. K. WILSON related the
following information in substance.
He has been an independent businessman for the last 20 years with a group of
investors who invest in troubled companies and bring them out of bankruptcy.
He is not an attorney, although he went to law school, he does not have a
license and does not practice law. Barry MOWRY, former president of IWI,
contacted him and asked for his help in preventing IWI from going into
Chapter 7 bankruptcy. After discussions with MOWRY, K. WILSON and his wife,
Patricia WILSON, became heavily involved in IWI in August 1994, and in
September 1994, they became aware that IWI'had some difficulties with the NRC.
Neither he nor his wife knew anything about night sights, tritium, NRC
regulations, or had extensive knowledge of weapons.
K. WILSON said he was never a corporate officer or director of IWI but served
as a consultant. When he became aware of the NRC problems, this information
was provided to the bankruptcy court. MOWRY offered to resign as president in
exchange for 100,000 shares of stock, and in October 1994, he did so, and
David GREGOR became president of IWI. K. WILSON had frequently dealt with the
Internal Revenue Service (IRS) and believed he could handle dealings with the
NRC. Consequently in February 1995, he met with NRC officials in Rockville,
Maryland, to determine what was "wrong" with IWI's NRC license and how it
could be corrected. He said he found it difficult dealing with the NRC
because, unlike the IRS, they did not simply "want their money." He has
reviewed the NRC license, had a tough time understanding it, and said, despite
meeting with the NRC, he does not understand what he needs to do to correct
the license.
K. WILSON said he was unfamiliar with the day to day operations of IWI, but
they were trying to do what was "right," they did not intentionally sell
anything not authorized by the license, and if someone would just tell them
K. WILSON said he does not intend
what needed to be done, they would do it.
to be involved with IWI much longer because he has his "eye on a new computer
company." However, P. WILSON will stay on as IWI's executive vice president.
This report prepared on July 11,

1995, from investigator's notes.

Virginwa Van Cleave, Senior Investigator
Office of Investigations Field Office, RIV
Case No.

4-95-022
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Janaury 23,

1995

Innovative Weaponry, Inc.
ATTN: Mr. Kenneth Wilson
337 Eubank, NE
Albuquerque, NM 87123
SUBJECT:

APPLICATION TO TRANSFER LICENSE NO. 30-23697-OE

Dear Mr. Wilson:
I am responding to your two letters dated November 28, 1994, requesting the
transfer of ownership of Innovative Weaponry, Inc. (IWI), and changes to NRC
License No. 30-23697-OE.
IWI's license authorizes the distribution of
luminous gunsights to persons exempt from licensing pursuant to 10 CFR 30.19.
In reviewing your requests, we find that it will be necessary for you to
submit additional information in order to continue our review. The issues of
question concern the transfer of ownership in Section A and the license
renewal and proposed changes to the license in Section B.
SECTION A
1.

You stated that license ownership will be transferred from Innovative
Weaponry, Inc. of New Mexico to Innovative Weaponry, Inc. of Nevada.
However, the licensee holder is Innovative Weaponry, Inc. It is not
clear whether Innovative Weaponry, Inc. of Nevada and Innovative
Weaponry, Inc. of New Mexico are entities different from Innovative
Weaponry, Inc.
If they are different entities, will Innovative
Weaponry, Inc. continue to exist? What is the relationship between
Innovative Weaponry, Inc. of Nevada and Innovative Weaponry, Inc. of
New Mexico to the license holder, Innovative Weaponry, Inc. and to the
First National Holding Corporation?

2.

You confirm that the organization, location, facilities, equipment and
procedures have all remained intact and that there are no changes in the
use, possession, or storage of the licensed material.
At this time, IWI
is only authorized to distribute from the Eubank, New Mexico facility.
If Innovative Weaponry, Inc. of Nevada is indeed a separate entity, will
licensed activities be conducted in or products distributed from
locations in Nevada?
Please note that if activities are to be performed in Nevada, Innovative
Weaponry, Inc. will need to obtain a possession license from the State
of Nevada, and amend the distribution license to add these locations.
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If Nevada is the mailing address for the license, NRC will change
the distribution license number to reflect the new State address.
Please explain the connection between the current license address,
and the new name with the addition of Nevada.
If applicable,
submit a copy of the possession license from Nevada.
3.

After the proposed transfer occurs, will Mr. Barry Mowry have any legal
or beneficial ownership interest, direct or indirect, in Innovative
Weaponry, Inc. of New Mexico, Innovative Weaponry, Inc. of Nevada, or
any related entity? If so, describe the nature and amount of the legal
or beneficial interest, specifically identifying the percentage
Mr. Mowry will hold of any class of equity, or debt interest, and
whether the interest is a voting interest or otherwise provides
Mr. Mowry any right, or power with respect to the management or
operation of the licensee. Please address whether the information
provided in response to the above is different from that given in the
Plan of Reorganization (dated 8/26/94, and modified 11/14/94) filed in
Case No. 11-02-13242MA in the U.S. Bankruptcy Court for the District of
New Mexico involving the licensee, and if different, explain the
difference.

4.

Your August 26, 1994, Debtor's Disclosure Statement to Second Plan of
Reorganization says that Mr. Mowry will be President of IWI after
acquisition, as well as Director of the Board. The November 14, 1994,
Addendum to Disclosure Statement states that: "Mr. Mowry may serve as a
consultant." Describe the areas and capacity in which Mr. Mowry would
act as a consultant. You should also describe any, and all positions to
be filled by Mr. Mowry, both present and future; as well as, any
positions occupied by family members of Mr. Mowry (i.e. parent, spouse
or children).
Address whether the information provided in response to
the above is different from that given in the Plan of Reorganization
(dated 8/26/94, and modified 11/14/94) filed in Case No. 11-02-13242MA
in the U.S. Bankruptcy Court for the District of New Mexico involving
the licensee, and if different, explain the difference.

5.

In the context of the Bankruptcy proceeding identified in Question 3:
above, describe the current relationship among M-. Mowry, the U.S.
Trustee (Mr. Ron Andazola), the debtor in possession, and the current
officers of the Licensee.

6.

Ms. Patricia Wilson submitted the application to transfer the license
from Innovative Weaponry, Inc. of New Mexico to Innovative Weaponry,
Inc. of Nevada. The application itself, however, indicated that
Ms. Wilson is an Officer of Innovative Weaponry, Inc. of Nevada. Did
Ms. Wilson have authority to submit the application to transfer the
license on behalf of the transferor, IWI, and if so, in what capacity?
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If M;. Wilson was not an Officer ol IWI, with authority to s,'"-:t
the application, please have such an officer, e.g., President o.:
IWI, verify or resubmit the application.
7.

Innovative Weaponry, Inc. of Nevada should be made aware by IWI, as
licensee, of all open inspection items concerning the license, and its
responsibility for possible resulting enforcement actions. Innovative
Weaponry, Inc. of Nevada should provide NRC with written confirmation
acknowledging the receipt of this information, as well as a commitment
to the responsibilities therein.

8.

Has IWI's possession license, issued by
transferred, or terminated and reissued
please submit a copy of the transferred
indicate when the licensee expects that
or reissued.

the State of New Mexico, been
under a separate entity? If so,
or reissued license. If not,
the license will be transferred

SECTION B
In order to create an up-to-date license file and to incorporate any new
information from the transfer of ownership, a complete application concerning
the distribution activities and products must be submitted for review.
Therefore, please review the distribution program and previous applications,
and submit a complete application concerning the current distribution.
activities. This application will supersede all previously submitted
Your submission should specifically include the following:
information.
1.

Item 3 of your November 28, 1994, letter requests a change of the
license to an "all encompassing license, regardless of exterior shape or
design" with the authorization to include other manufacturers sights
provided certain tolerances are maintained.
Basic models may be registered as a "series" with a list describing the
differences between the models in that series. For example, a Series
100 model (rear 2-dot sight) is registered to include any rear 2-dot
sight that meets the minimum and maximum tolerances, and dimensions#'
and includes the required labelling. This series may include several
different methods of attachment (screw, dovetail, etc.). Several
different models may be authorized as part of the 100 Series; however,
only one device review would be required for the basic Series 100 model.
As part of your submission, all models currently listed on the license
that are part of a series should be designated as such. Your submission
should contain the product information outlined in Sections 32.22,
32.23, and 32.24 of 10 CFR Part 32, as well as a description of the
differences between the models within a series and detailed engineering
drawings of each basic series model.
Information previously submitted
does not need to be resubmitted, but may be referenced instead.
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Plea~e note that the June 1, 1993, renewal application submitted
by Mr. Mowry requested the addition of the HRS 001, HRS 002 and
HFS 100 sights to be added to the license. It was incorrectly
stated that these models are listed in the Registry of Radioactive
Sealed Sources, No. NR-365-D-101-E. The device review of these
models was not completed; therefore, these models are not
authorized on the license. If you wish these models to be
included on the registration sheet and license, you should submit
the product information as outlined above.

,

2.

Change request No. 3, of the renewal application requested the addition
of six different manufacturer's logos as authorized for labelling
purposes.
Section 32.22(a)(2)(x), requires that the label or marking of
each unit contain the identification of the manufacturer or initial
transferor of the product, and the byproduct material in the product.
Therefore, as these companies are not the manufacturers or distributors
of the products authorized under IWI's license, their logos cannot be
approved as meeting the requirements for labelling. However, there is
no restriction to adding these logos to the existing labelling
containing the IWI information.

3.

Describe the quality control (QC) procedures in place to verify that the
devices are manufactured and labelled according to information submitted
to the NRC and the quality assurance (QA) criteria each device is
required to meet before distribution to persons exempt from licensing.

4.

Your November 28, 1994, letter requested authorization for mobile
facilities owned and operated under the auspices of IWI.
In order to
evaluate this request, we must have additional information.
IWI is
currently authorized to distribute night sights mounted in permanently
fixed sights and removable gunsights (kits). Will the mobile facilities
be installing night sights into permanently mounted gunsights,
distributing the gunsight kits, or both? If the intent is to install
night sights or gunsights in mobile facilities, this activity would
require authorization by your possession license as well. Please
indicate if you have amended (submit a copy of the amended license),.-or
are requesting amendment of your possession license for this activity.
Additionally, describe the mobile facilities (i.e. offices, customer
sites or vans).
Describe your proposed implementation of the labelling
and QA program with the specific QC procedures.

Our review of your request will continue upon receipt of the above
information. Please reply within 30 days, in duplicate, under the signature
of an Officer of IWI, and reference mail Control No. 021537., If you have any
questions regarding the information requested in Section A, please call
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In Mr. Weisman's
counsel fcr the Staff, Robert Weisman at (301) 415-1696.
absence, please call Catherine Marco at (301) 415-3052. For questions
concerning Section B, you may call Susan Greene of my staff at (301) 415-7843.
Sincerely,

Margaret V. Federline, Chief
Medical, Academic, and Commercial
Use Safety Branch
Division of Industrial and
Medical Nuclear Safety
Office of Nuclear Material Safety
and Safeguards
DISTRIBUTION NMSS r/f
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February 20, 1995

Margaret V. Federline, Chief
Medical, Academic, and Commercial
Use Safety Branch
United States Nuclear Regulatory
Commission
Washington, DC 20555-0001
RE:

Application to transfer license No. 30-23697-OIE

Dear Ms. Federline:
The following is a response to your letter dated January 23, 1995:
Section A
1.
We are just merging the surviving corporation, IWI of New Mexico, with
IWI of Nevada which is just a public shell corporation and the surviving
corporation will be called IWI of Nevada located at 337 Eubank NE, Albuquerque,
NM 87123.
First National Holding Corporation is now IWI of Nevada. The end result will be
IWI, the licenseholder.
2.
At this time IWI is only distributing from this location. There will be no
activities in Nevada. There is only one MWI in Albuquerque, New Mexico,
3.
No. Mr. Mowry is in the process of selling his interest. Since the
modification of the Plan there have been many changes. Barry Mowry has
decided to sell his total interest in the company and this is being consummated as
this letter is being written.
4.
As of the Modified Plan, Mr. Mowry is no longer involved with IWI. We
are at this time working on buying Mr. Mowry out, lock, stock and barrel. Mr.
337 Eubank NE . Albuquerque, N.M. 87123 EXHIB-T//r
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Ms. Federline, Chief
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Mowry had a stepson who worked here, but as of last Friday, he is no longer an
employee.
5.
There is no relationship between Barry Mowry and IWI. The U.S. Trustee,
the Debtor in Possession voted to confirm the Plan on January 30th, 1995, the Plan

has been confirmed, a copy of the Order is attached. The current officers are as
follows: President - David Gregor, Executive Vice President and Secretary Patricia Wilson, Executive Vice President of Research and Development-Richard
Bates and Vice President of Production-Charles Myers.
6.
Ms. Wilson was an officer of both corporations and was duly authorized to
submit the application.
7.

IWI of Nevada is fully aware of the commitment to the responsibilities of

the Company and accepts this responsibility.
8.

A copy of the updated New Mexico license is attached.

Section B
1.
Tritium configuration to be listed as different series ie: single front dotSeries 100, 2-dot rear Series 200, bar rear-Series 300, double rear bar-Series 400,
box bar rear-Series 500, 2-dot bar rear-Series 600, etc. Such Series to be installed
into any Model sight regardless of exterior shape with various means of
attachment (screw, dovetail, pin or threaded post).
2.
Other manufacturers are OK provided minimum tolerances are maintained
and are marked with the necessary logos and tritium labeling.
3.

See attached.

4.
We have requested authorization to install tritium sights at a mobile facility.
This request is for the sole purpose of easing logistical problems with customers
such as large police departments. Since police officers cannot be without their
weapons for an extended period of time, we have offered to install our sights at
their facility. This would allow us to install our product on their weapon with
virtually no down time for the officer or department. With that in mind, it is
impossible for us to describe the mobile facility that the installation would occur.
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Ms. Federline, Chief
February 20, 1995
Page Three
The mobile facility would be installing night sights into permanently mounted
gunsights. MWI would install the sights using the same installation procedures,

stamping techniques and quality control program utilized in house. All tritium is
shipped to 337 Eubank NE, Albuquerque, NM 87123 from our supplier. IWI
personnel would then deliver the shipment and perform the installation at the
mobile facility.
If you have any further questions, please contact us.
Very truly yours,

David Gregor
President
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NOE!LIOILE
SUBJECT:

February 22, 1995 Meeting with Mr. Ken Wilson, IWI,

Inc.

Attendees:
Ken Wilson, IWI, Inc.
Susan Greene, IMAB
Robert Weisman, OGC
Catherine Marco, OGC
We began the meeting by discussing the issue of the transfer of ownership from
IWI of New Mexico to IWI of Nevada. RWeibman and CMarco reviewed with Mr.
Wilson the information contained in IWI's February 20, 1995, response to our
January 23, 1995, letter requesting additional information. Questions were
asked and various items were discussed. When both groups were finished with
their questions, Mr. Wilson was informed that OGC would further review the
information and would get in contact with IWI if there were any additional
questions.
Next, SGreene reviewed the provisions and conditions of the current exempt
distribution license, NRC License No. 30-23697-01E, to include a detailed
description of what oavices are and are not covered under this license.

It

was stressed to Mr. Wilson that the license is very specific and, therefore,
limiting. The proposed changes addressed in the February 20, 1995, letter
concerning the listing of "series" were disLussed at length. Mr. Wilson was
informed that complete drawings for each basic series type for each type of
material to be used, i.e. steel, plastic, must be submitted.
It was stressed
that each drawing must include information concerning the dimensions, minimums
and maximums, and tolerances.
We discussed the use of other manufacturers and that this was acceptable as
long as the products met the design and specifications for that type of
product as authorized by the license. In other words, IWI could have
different manufacturerF make the iron works part of the sight as long as it
met the specifications of the submitted drawings for that type of gunsight for
material and dimensions. Mr. Wilson was also informed that IWI is responsible
for confirming that products from other manufacturers meet the design and
labelling specifications authorized in IWI's license.
In reviewing the QA/QC manual provided by Mr. Wilson, it was explained that
the information about the facility and personnel requirements concerned the
possession and use of radioactive material and was applicable to the New
Mexico state license and not the NRC's distribution license and should;
therefore, be removed from the application.
It was also explained that the
NRC is primarily concerned with the QA/QC procedures or program concerning the
products to be distributed. Such information was found in the manual in the
sections concerning the inspection and testing of sealed sources, machine
work, sealed source installations and label verification. However, as was
pointed out to Mr. Wilson, additional information is needed as to the number
of products inspected and/or tested, what criteria constitutes pass/fail, and
what happens to failed products.

Note to File

-2-

Mr. Wilson was asked to explain what was meant or intended by the request for
authorization to install tritium sights at a mobile facility. He was informed
that in order for IWI to "hand" carry to and install inserts and sights at
other facilities, IWI's state license would have to be amended to authorize
temporary job sites, and that IWI would be required to file for reciprocity
with NRC for areas of NRC jurisdiction or with each Agreement State such as
Florida in order to work in these areas. It was also explained that IWI could
sell and ship the sights as authorized by the license and then have IWI go to
the facility and install the sights without any changes to the state or NRC
license. However, this option only applies to the replaceable gunsights and
would not allow for IWI to drill out and replace tritium inserts in
permanently mounted sights because the tritium inserts are not exempt products
as the license does not authorize the distribution of tritium inserts by
themselves.
Mr. Wilson was informed that NRC would be in contact concerning the transfer
of ownership either with additional questions or the license amendment.
Mr. Wilson committed to submitting the additional information required in
order to complete our review of his renewal request, as noted during our
discussions, within 30 days.

Susan L. Greene

Date

EXHIBIT 10

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
21st CENTURY TECHNOLOGIES, INC.
(Fort Worth, Texas)

)

)

)

Docket No. 030-30266

)

)

AFFIDAVIT OF SUSAN L. GREENE IN
SUPPORT OF NRC STAFF'S MOTION FOR SUMMARY DISPOSITION

I, Susan L. Greene, first being duly sworn, depose and state:
1.

I am currently employed by the Nuclear Regulatory Commission as a Health Physicist in the
Medical, Academic, & Commercial Use Safety Branch (IMAB), Division of Industrial &
Medical Nuclear Safety, Office of Nuclear Material Safety and Safeguards.

2.

On February 22, 1995, 1 participated in a meeting with Mr. Ken Wilson, representative of
Innovative Weaponry, Incorporated, and Robert Weisman and Catherine Marco, NRC
Office of the General Counsel. The purpose of this meeting was to discuss issues concerning
the transfer of ownership; the provisions and conditions of the exempt distribution license;
and proposed changes to the license.

3.

I prepared the "Note to File" to document the discussion and it truly describes what was
discussed during the meeting. A copy of the "Note to File" was provided to the NRC Office
of Investigations.

4.

I affirm that the "Note to File," which is attached as an exhibit to the NRC Staff's Motion
1

for Summary Disposition, concerning the February 22, 1995, meeting with Mr. Ken Wilson,
representative of Innovative Weaponry, Incorporated, is a true and accurate copy of the
"Note to File" I prepared.

5.

The foregoing is true and correct to the best of my knowledge and belief.

/Susk

Subscribed and sworn to before me
this 23rd day of October, 1997.
NOA
(/•

PIUBLIC

Notary Public
My commission expires:

Cma E.MAUN

N0WARY Pim swE oF mAnARm
*4Cmmis~on b~ires Morai 29, 1 99
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April 3, 1995

Innovative Weaponry, Inc. of Nevada
ATTN: Ms. Patricia Wilson
Executive Vice President
337 Eubank NE
Albuquerque, New Mexico 87123
Dear Ms. Wilson:
Enclosed is Amendment No. 04 amending NRC License No. 30-23697-OIE in its
entirety. Please note that this amendment transfers the license, but does not
relate to the application to renew the license, which is a separate matter.
Our review of your renewal request will continue upon receipt of the
information requested during our recent meeting with Mr. Ken Wilson on
February 22, 1995.
As we discussed, this amendment contains a condition requiring IWI to notify
the NRC in writing at least 15 days prior to Mr. Barry Mowry becoming involved
in any activity authorized by this license.
Please review the enclosed document carefully and be sure that you understand
all the conditions. If there are any errors or questions, please contact me
so that appropriate corrections and answers can be provided.
Please be advised that you must conduct your program involving radioactive
materials in accordance with the conditions specified in your NRC license,
representations made in your license application, and other rules,
regulations, and orders of the U.S. Nuclear Regulatory Commission, now or
hereafter in effect, to include the following:
1.

Comply with applicable NRC regulations in 10 CFR Part 30, "Rules of
General Applicability to Domestic Licensing of Byproduct Material";
10 CFR Part 32, "Specific Domestic Licenses to Manufacture or Transfer
Certain Items Containing Byproduct Material"; ad other applicable
regulations.
Note: Licensees authorized to distribute or initially transfer products
containing byproduct material must be authorized for possession and use
of byproduct material by a valid possession license through either NRC
or an Agreement State(s).

2.

CASE NO.

Distribute only those products containing radioactive material in the
configurations specifically authorized in License Condition No. 10.
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3.

Notify NRC in writing within 30 days of any change in mailing address
(no fee is required if the location of radioactive material remains the
same).

4.

Notify NRC and obtain an amendment, if appropriate, if you plan to
change control or ownership of your organization, change locations of
distribution of products containing radioactive material, or make any
other changes in your program which are contrary to the license
conditions or representations made in your license application and any
supplemental correspondence with NRC. A license fee may be charged for
the amendment if you are not in a fee-exempt category.

5.

Submit a complete renewal application, with proper fee, or termination
request, no fee required, at least 30 days before the expiration date on
your license. You should receive a reminder notice approximately 90
days before the expiration date. Continued distribution of products
containing radioactive material after your license expires is a
violation of NRC regulations.

6.

In accordance with 10 CFR 30.36, request termination of your license if
you plan to permanently discontinue activities involving radioactive
material.

You will be periodically inspected by NRC.
Failure to conduct your program in
comoliance with NRC regulations, license conditions, and representations made
in your license application and supplemental correspondence with NRC may
result in enforcement action(s) against you. This could include issuance of a
notice of violation; imposition of a civil penalty; or an order suspending,
modifying, or revoking your license as specified in the General Statement of
Policy and Procedure for NRC Enforcement Actions, 10 CFR Part 2, Appendix C.r
If you have any questions, you may contact me at (301) 415-7843.
DISTRIBUTION:
License File 30-23697-01E
NMSS r/f
IMNS Central File
SGreene
JCWang
LWCamper
Region IV

Sincerely,
Orliginal signed bys

)oseph C. Wang/for
usan L. Greene
Medical, Academic, and Commercial
Use Safety Branch
Division of Industrial and
Medical Nuclear Safety
Office of Nuclear Material Safety
and Safeguards
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1

UNITED STATES OF AMERICA

2

NUCLEAR REGULATORY COMMISSION

3
4

OFFICE OF INVESTIGATIONS

5

INTERVIEW
--------------------------- x

6
7

IN THE MATTER OF:

8

INNOVATIVE WEAPONRY,

9

INTERVIEW OF

10

INC.
: Docket No.

N/A

DAVID M. GREGOR

11
12

--------------------------- x

13

Thursday,

October 19,

1995

14
15

Innovative Weaponry,

16

337 Eubank,

17

Albuquerque,

Inc.

Northeast
New Mexico

18
19
20

The above-entitled interview was conducted at

21

2:30 a.m.

22

BEFORE:

23

VIRGINIA J.

24

DENNIS BOAL,

VAN CLEAVE,

Investigator

Investigator

NEAL R. GROSS & CO.,
(202) 234-4433

INC.
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2
1
2

APPEARANCES:
On behalf of the Witness and the Licensee,

3

Innovative Weaponry,

4

HERBERT M. JACOBI,

5

8 West 38th Street,

9th Floor

6

New York,

10018

New York

Inc.

ESQ.

NEAL R. GROSS & CO.,
(202) 234-4433

INC.

3

1

PROCEED I NGS

2

MS.

VAN CLEAVE:

On the record.

3

this is

4

Parsifal,

5

of birth, April the 14th, 1954,

6

Innovative Weaponry,

an interview of David M. Gregor; address is

7

Northeast,

Albuquerque,

New Mexico

who is

is

9

myself,

11

representing Mr.

12

NRC Senior Investigator;

NRC Investigator; Herbert M. Jacobi,
Gregor; and Mr.

reporter Carrie Gansle.

14

stand and raise your right hand?

15

WHEREUPON,

16

Gregor.

Mr.

Gregor,

DAVID M.

having been called as a witness in

18

proceedings,

19

you would please

the above-entitled

was sworn and testified as follows:

BY MS.
Q

if

GREGOR

17

21

attorney

This interview is being tape recorded by court

13

20

1995 and the time

Present at this interview are

Virginia Van Cleave,

Dennis Boal,

87111; date

Inc.

approximately 2:30 p.m.

10

1008

employed by

The date is October the 19th,

8

For the record,

Mr.

VAN CLEAVE:

Gregor,

Innovative Weaponry,

what is
Inc.,

your current position with

IWI?

22

A

President.

23

Q

You're the president?

24

A

Yes,

25

Q

Are you president of IWI of New Mexico or IWI of

ma'am.

NEAL R. GROSS & CO.,
(202) 234-4433

INC.

4
1

Nevada?

2

MR.

JACOBI:

3

MS.

VAN CLEAVE:

4

MR.

JACOBI:

5

There is

no IWI of Nevada anymore.

That's right.

It's

21st Century something or

other.
BY MS.

6

VAN CLEAVE:

7

Q

Are you president of IWI of New Mexico?

8

A

Yes,

9

Q

And what about the company,

10

ma'am.

21st Centt iry --

11

MR.

12

BY MS.

JACOBI:

That used to be --

VAN CLEAVE:

13

Q

--

14

A

No.

15

Q

Do you have any corporate

16

the other company,

that used to be IWI of Nevada?

--

do you hold any

corporate office with that company?

17

A

No.

18

Q

No?

19

A

I guess 15,

20

Q

The summer of 1994?

21

A

Right.

22

Q

When did you become president?

23

A

The first

All right.

How long have you been with IWI?

16 months.

Late last

part of November,

24

MR.

JACOBI:

25

THE WITNESS:

that time frame.

'94?
Yes.

NEAL R. GROSS & CO.,
(202) 234-4433

summer.

INC.
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1
2

MR.
secretary.

3

JACOBI:

I'll

Let me just take this.

take it

(Brief pause in the proceedings)
MR.

JACOBI:

5

MS.

VAN CLEAVE:

conversation of Mr.

I apologize.
For the record,

Jacobi with his

7

MR.

JACOBI:

8

MS.

VAN CLEAVE:

9

my

right here.

4

6

It's

that was a brief

--

Secretary.
--

secretary.

All right.

I

would like to know what his understanding of this license

10

was prior to June and after June,

11

think it

12

on the license and I would like to know the answer to that.

13

actually,

of 1995,

and I

does have some significance because that was not

MR.

JACOBI:

Well,

strangely,

I think he's

14

already answered it.

15

you in June,

16

though he doesn't remember when he first

read the license,

17

he is

this license

18

requires the distribution of tritium only from Canada.

19
20

He said that prior to meeting with

he understood tritium to be tritium, and

clear that after meeting with you,

Is

that a fair characterization of what you just

said?

21

THE WITNESS:

22

MS.

23

if

Yes,

VAN CLEAVE:

he can recall

--

it

is.

But I would like to know again,

I'm going to ask him one more time --

24

MR.

JACOBI:

25

MS.

VAN CLEAVE:

Sure.
--

if

he read this

NEAL R. GROSS & CO.,
(202) 234-4433

INC.

prior to June

13

1

and if

he did, what his understanding of this little

2

section here of the license is

3

THE WITNESS:

4

MR.

5

JACOBI:

recall reading it

THE WITNESS:

7

BY MS.

9

Q

a compound question.

you do not recall having

read the NRC license prior to June of 1995; is
That's true.

11

Q

Okay.

And what occurred in

that true?

June of 1995 to --

A

You paid me a visit.

14

Q

All right.

And what was your understanding from

that point forward?

16

A

That there's a potential problem with an

alternative tritium source.

18

Q

You and I did not discuss tritium sources.

19

A

You had mentioned African tritium to me.

20

Q

No,

I did not mention African tritium to you.

21

had no idea that such a thing existed.

22

Mr.

That is

not true,

Gregor.

23

A

Okay.

24

Q

I had no idea such a thing existed.

25

I

believe you said --

13

17

Do you recall?

No.

As the president of IWI,

A

15

Do you

VAN CLEAVE:

10

12

It's

--

prior to June of 1995?

6

8

Tritium

that I just read.

i had no

idea that IWI had entered into negotiations with anyone.

NEAL R. GROSS & CO.,
(202) 234-4433

INC.

I

137
You do have those drawings or those model numbers

1
2
3

A

I would hope we do.

4

Q

I would hope so,

5
6
7

8
9
10

do you not?

and the drawings for those model numbers,

So what is

too.

All right.

ambiguous about it,

since you do have

those drawings?
The statements --

A

previous to you.
Q

Right,

the items that I had mentioned

Permanently mounted.
I understand,

but other than that.

Other

than what we've already been through --

11

A

That about covers it.

12

Q

--

where it

Is

there anything really ambiguous about these

13

these models and that kind

just lists

of thing.

14

because you say you do have the drawings and you

15

models,

16

would hope that you have the drawings on those.

17

A

It

makes reference to all these communications

18

that have happened prior to 1995,

19

dates from '87,

20

way through.

21

has been built.

24
25

'88,

'88,

90,

'91,

lists
'91,

all these
'91,

the whole

I have no way of knowing how this foundation

I have no way of knowing anything about those

22
23

'88,

and it

communications.
Q

Have you asked the NRC to provide copies of those

communications?
NEAL R. GROSS & CO.,
(202) 234-4433

INC.
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1

A

Have I personally?

2

Q

Has anyone at IWI asked the NRC to provide copies

3

No.

of those communications?

4

A

To my knowledge,

5

Q

So perhaps you do or did have a way to look at

6
7
8

these communications.
A

MR.

13

Q

I probably should have asked for

Is

The answer is

there anything else in

A

MS.
Dennis,

VAN CLEAVE:

17

MS.

VAN CLEAVE:

MR.

20

BY MS.
Q

Has he been warned about these

Mr.

JACOBI:

No,

absolutely not.

VAN CLEAVE:

Gregor,

I have three questions that we ask at

the conclusion of any transcribed interview.

23

25

No.

three questions?

19

24

I don't have anything else.

do you have any other questions?
BOAL:

22

the license that you

I don't believe so.

MR.

21

possible.

VAN CLEAVE:

16

18

it's

view as confusing and ambiguous?

14
15

JACOBI:

BY MS.

10

12

In retrospect,

all the documentation based on those --

9

11

no.

Have I or Mr.

Boal threatened you in any manner

or offered you any rewards in
A

return for the statement?

Any rewards?
NEAL R. GROSS & CO.,
(202) 234-4433

INC.
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12
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14
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15
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17
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18
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19
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20
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1
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2
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6
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10
11
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13
14
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17
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24
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1

what his problems with the NRC were,

2

I read the files.

3
4

MR.

MR. WILSON:.

I don't understand the question.

What do you mean?

7

MR.

8

an NRC license,

9

MR.

WILSON:

MR.

CANT:

10

Didn't that discussion last

February also cover what would be required by the license?

5
6

CANT:

I wasn't aware until

CANT:
is

Well,

at the time you were seeking

that correct?
I was seeking how to amend a

license.

11

Didn't the NRC staff explain to you

12

that it

would authorize distribution of certain kinds of

13

sights of certain configurations and emphasize there were

14

considerable limitations on just what was authorized?

15

MR.

WILSON:

There were considerable

16

limitations at that time, yes.

17

me that if

18

pass a copy to her, that we could get this license

19

amended.

20

sights are covered and what sights it

I don't remember ever going into specifics what

MR.

CANT:

didn't cover.

You knew that there were

limitations?

23

MR. WILSON:

24

MR.

25

was also indicated to

I would write out how to change the license,

21
22

It

CANT:

Yes.
And to what extent did you convey

your knowledge or realization that there were limitations

NEAL R. GROSS
(2C21 234-4433

COURT REPORTERS AND TPANSCRIBERS
1323 RHODE ISLAND AVE.. N.W.
WASHINGTON. D.C. 200054701

(202) 234-4433
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1

to Ms.

Wilson and Mr.

2

MR.

Gregor?

WILSON:

I told them there were

3.

limitations and that we had to get the license amended.

4

we also read the license or I read it

5

May and Dave probably started looking at it

6

and August because that's when I went to him in May or

7

June when Patricia Santiago sent back the first

8

saying that we needed to be more specific and we needed to

9

add more information.

in March,

April and

in June, July

request

I then got a hold of Dave who said

10

we need to get some engineering drawings and you do some

11

things.

12

should have understood back then, knowing that there's

13

limitations is

14

submitted drawings that were orange,

15

thinking that would help or that might have been some of

16

the limitations.

It's

17
18

easy today to look at the license and say I

one thing, but what are the limitations?
green, red, yellow,

I now know what the limitations are today.
know what they are.

19

MR.

SANBORN:

What were you trying to fix

20

through the amendment process?

21

about anything you can make, what's the problem?

22

the problem you're trying to fix?

23

things we're trying to understand.

24
25

I

I mean you're selling just
What is

That's one of the

Were you limited in some way in doing
business?
NEAL R. GROSS
COURT REPORTERS AND TRANSCRBERS
(202C234-4433

1323 RHODE ISLAND AVE.. N.W.
WASHINGTON, D.C. 200054-70

(202) 234-4433

EHIBIT 14

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

)

21 st CENTURY TECHNOLOGIES, INC.

)

(Fort Worth, Texas)

)

)
)

Docket No. 030-30266

AFFIDAVIT OF LARRY W. CAMPER IN SUPPORT OF
NRC STAFF'S MOTION FOR SUMMARY DISPOSITION

I, Larry W. Camper, first being duly sworn, depose and state:

1.

I am currently employed by the Nuclear Regulatory Commission as the Branch Chief for the
Medical, Academic, & Commercial Use Safety Branch (IMAB), Division of Industrial &
Medical Nuclear Safety, Office of Nuclear Material Safety and Safeguards. A statement of
my professional qualifications is attached hereto as Attachment 1.

2.

The purpose of this affidavit is to address the regulatory significance regarding the violations
set forth in the Appendix to the Staff's April 10, 1997 Notice of Violation and Order
Imposing Civil Monetary Penalty.

3.

The approval of an application for a specific license to manufacture, produce, or initially
transfer or distribute self-luminous products containing tritium, krypton-85, or
promethium-147 to persons exempt from the requirements for a license pursuant to § 30.19
requires that sufficient information be submitted for review and approval to satisfy the design
and safety criteria in §§ 32.22, 32.23, and 32.24. This review and approval process is the

-2cornerstone of the exempt distribution process and is the mechanism whereby NRC assures
that the products distributed to persons exempt from the requirements for a license do not
pose a threat to public health and safety.
4.

NRC has determined that the allowable levels of exposure to members of the public should
be at levels as low as reasonably achievable. If sufficient information about the product is
not submitted or if NRC is not provided the opportunity to conduct the required review of
the product to ensure that all exposures to the public are as low as reasonably achievable such
that persons will not receive unnecessary exposure to radiation, then there is no assurance
that a public health and safety threat does not exist and, therefore, distribution to persons
exempt from the requirements for a license would be precluded.

5.

The NRC regulatory scheme is based on the premise that licensee management is
knowledgeable about the requirements of the license and will exercise the necessary control
of its operations to ensure a high standard of compliance. Compliance in this case is
particularly significant because it involves distribution of products to members of the public
exempt from regulatory requirements.

6.

In this case, the licensee was distributing sources not in accordance with the license
conditions. This is significant from a regulatory perspective because the lack of management
oversight, which resulted in the distribution of products unreviewed by the NRC, deprived
the NRC of the ability to evaluate whether exposure to the public from distribution of these
sources and distribution in the specific configurations would be as low as reasonably
achievable and that the public will not receive unnecessary exposure and that other aspects
of the safety criteria in 10 C.F.R. § 32.23 had been satisfied.

-37.

The foregoing is true and correct to the best of my knowledge and belief.

Cý

4-"
-

(AI

kr T'r
Subscribed and sworn to before me
this 23rd day of October, 1997.

t(
V,.OTARY PUMLIC STATE OF MARYLAND

MAy Commisi•on ExpiroT

D embxr 1, 1999

iper

-4ATTACHMENT 1
STATEMENT OF PROFESSIONAL QUALIFICATIONS
for
Larry W. Camper, MBA, MS
Larry W. Camper has approximately 30 years of experience involving the use and management
of radioactive material. Mr. Camper has been in his current position as Branch Chief of the
Medical, Academic, & Commercial Use Safety Branch, Division of Industrial & Medical Nuclear
Safety, Office of Nuclear Material Safety and Safeguards for approximately two and a half years
and previously served as Section Leader for the Medical & Academic Section for five years.
Prior to these positions, Mr. Camper served as a Project Manager/Health Physicist in the
Division of Waste Management for approximately one year.
Prior to returning to NRC in 1989, Mr. Camper spent 8 years in private industry as a consultant in
health and medical physics, environmental radiation safety, and technology/management
interface for a large client base in excess of 300 clients. Mr. Camper served in increasingly
responsible positions as Director of Technical Operations, Executive Vice-President and
President of a rapidly growing consulting firm employing more than 30 full and part-time
professional and administrative personnel.
Mr. Camper holds a Bachelor of Science degree in Radiological Science and Administration and
a Master of Business Administration degree from George Washington University and a Master of
Science degree in Radiological Health from Pacific Western University (in conjunction with Oak
Ridge Associated Universities). Throughout his career, Mr. Camper has completed numerous
technical training courses dealing with the use of ionizing radioactive material including the
Applied Health Physics program at Oak Ridge Associated University. While in private industry,
Mr. Camper was certified as a radiation safety expert by seven states. Mr. Camper has been or
is presently a member of several professional societies associated with the use of Ionizing
radiation.
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)

CERTIFICATE OF SERVICE
I hereby certify that copies of "NRC STAFF MOTION FOR SUMMARY
DISPOSITION OF ISSUE REGARDING APPROPRIATENESS OF SEVERITY
LEVEL AND CIVIL PENALTY" in the above-captioned matter have been served on
the following by deposit in the United States mail, first class, as indicated by asterisk
or through deposit in the Nuclear Regulatory Commission's internal mail system this
24th day of October, 1997.
Thomas S. Moore, Chairman
Atomic Safety and Licensing Board Panel
Mail Stop: T-3F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Dr. Jerry R. Kline
Administrative Judge
Atomic Safety and Licensing Panel
Mail Stop: T-3F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Office of the Secretary
Attn.: Rulemakings and Adjudications
Staff
Mail Stop: 16-G-15 OWFN
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Lester S. Rubenstein*
Administrative Judge
4760 East Country Villa Drive
Tucson, AZ 85718

James R. Tourtellotte, Esq.*
1200 N. Nash #1141
Arlington, Virginia 22209

Adjudicatory File (2)
Atomic Safety and Licensing Board
Mail Stop: T-3F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555
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Atomic Safety and Licensing Board
Panel
Mail Stop: T-3F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Office of the Commission Appellate
Adjudication
Mail Stop: 16-G-15 OWFN
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Catherine L. Marco
Counsel for NRC Staff

