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Summary:

Background:

Discussion:

NEPA REVIEW PROCEDURES FOR GEOLOGIC REPOSITORIES
FOR HIGH-LEVEL WASTE

To obtain Commission approval for publication of a final
rule in the Federal Register.

The Nuclear Waste Policy Act, as amended, provides
direction to the Commission with respect to the
implementation of NEPA in the course of repository
licensing proceedings. Pursuant to this direction, the
Commission last year approved a proposed rule which, among
other things, would limit its own independent review of
NEPA issues to situations involving significant new
information or new considerations. The staff has reviewed
the nine comment. letters received in response. to
publication of the proposed rule. The comments, though in
some cases quite critical, present no new policy or legal
considerations. Accordingly, with certain minor
refinements, the staff is now recommending promulgation of
a final rule along the lines of the one previously
proposed.

The proposed rule was presented to the Commission for its
consideration, on March 2, 1988, in SECY-88-60.
Publication in the Federal Resister occurred on May 5, 1988
(53 FR 16131). (See also SECY-86-51, February 12, 1986;
SECY-86-51-A, April 22, 1986; SECY-86-51B, June 27, 1986).

Section 114(f) of the Nuclear Waste Policy Act, as amended,
captioned "Environmental Impact Statement," specifically
addresses the manner in which both the Department of Energy
(DOE) and the Commission are to discharge their respective
responsibilities under the National Environmental Policy
Act of 1969. (Section 114(f) is set out in Attachment A.)
An important element of this provision is that any DOE
environmental impact statement prepared in connection with
a repository proposed to be constructed at the Yucca
Mountain site "shall, to the extent practlcahle, be adopted
by the Commission in connection with the issuance by the
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Commission of a construction authorization and license for
such repository." Further, "to the extent such statement
is adopted by the Commission, such adoption shall be deemed
to also satisfy the responsibilities of the Commission
[under NEPAl and no further consideration shall be required

When the Commission addressed these provisions in the rule
proposed last year, it reviewed both the language and the
legislative history of the statute and concluded that
Congress intended for NRC to undertake an independent
review and weighing of environmental costs and benefits
only where there were significant new considerations or new
information that had not been taken into account by DOE.
In support of this construction, the Commission relied upon
a number of factors - remarks in committee reports and
floor debate (particularly in the House of
Representatives), the opportunities for assessment of
environmental concerns afforded by the State's right to
issue a notice of disapproval (followed by mandatory
Congressional consideration thereof), the requirement that
judicial challenges to DOE's environmental impact statement
be filed promptly, and the rather stringent timetable for
NRC review of a license application. The Commission
further suggested that a focus upon radiological concerns
would serve to enhance the effectiveness of its license
review.

The comments submitted in response to the notice of
proposed rulemaking tended, in this regard, either to
support without qualification the Commission's reading of
the statute or, alternatively, to object to it with similar
conviction. In the latter case, as the State of Nevada put
it, NRC's major underlying premise "is wrong because it
poses, analyzes and answers the wrong question" - viz., how
NRC should review the adequacy of DOE's EIS rather than, as
Nevada would state it, how NRC should perform its own,
independent, NEPA responsibilities. The comments from the
Council on Environmental Quality reflect a similar
perspective.

The staff has reviewed with care the arguments advanced by
the State and others of a similar mind. While disagreement
with the Commission's conclusions is evident, there is
little if any debate with the reasonableness and relevance
of the considerations advanced by the Commission in support
of its point of view. Rather than examine the particular
meaning and context of the NWPA, the emphasis in these
comments was placed upon precedents dealing with agency
responsibilities under NEPA generally.
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Turning now to the Department of Energy, we consider first
its concern about the role of the Commission in connection
with DOE's preparation of an EIS. The Commission had taken
the position that NRC should function as a commenting
agency, but not as a "cooperating agency" as defined in CEQ
regulations. A cooperating agency, it had been noted,
participates in EIS preparation - at the request of the
lead agency - by developing information and preparing
environmental analyses including portions of the EIS
concerning which the cooperating agency has special
expertise. The staff continues to believe that NWPA
contemplates no such involvement by NRC in the NEPA review
for a geologic repository. On the other hand, it does seem
proper to comment on the DOE draft EIS, so that NRC
concerns and suggestions can be taken into account. The
proposed rule, as explained by the Commission, would allow
for NRC to act in a commenting capacity. The preamble to
the recommended final rule would point out that NRC's
involvement would begin with DOE's scoping process, thereby
assuring DOE that this agency would not stand mute while
important decisions were being made.

DOE also took exception to the Commission's emphasis upon
the Department's continuing obligation to supplement its
EIS, but the staff regards the position of the proposed
rule with respect to this issue to be sound. As a general
rule, it will fall to DOE to do an environmental
assessment, and supplement its EIS as needed, whenever
there are substantial changes in its proposed actions or
there are significant new circumstances or information
relevant to environmental concerns and bearing upon the
proposed action or its impacts. In principle, there may
also be situations in which NRC may need to prepare its own
supplemental EIS; and the proposed rule gave recognition to
this possible eventuality. The proper procedure must await
analysis in the context of the facts that arise in the
course of adjudication; for the present, it suffices to
note that the rule provides the flexibility and guidance
that will accommodate a decision and course of action that
is in accordance with law.

The only substantive revision being recommended by the
staff concerns the procedure for a site that may be
proposed by a Negotiator, pursuant to Title IV of NWPA, as
amended. In this situation, the statute specifically
provides for adoption under the standard set out in CEQ
regulations. A conforming change is needed to ensure that
this standard is implemented.

Copies of all comments received, along with a comment
analysis by the staff, are included in the enclosures to
this staff paper.
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Commission resource needs to implement the provisions of
NWPA have been reflected in programmatic budget requests.
Thus, no significant new resource expenditures will be
required by issuance of the amendments.

Coordination: The Executive Director for Operations concurs in the

recommendations of this paper.

Recommendation: That the Commission:

1. Approve for publication in the Federal Re ister the
amendments to Parts 2, 51, and 60 enclosed here
(Enclosure A) which provide for the implementation of
NEPA in the licensing of DOE activities with respect
to a geologic repository for high-level radioactive
waste.

2. Certify that this rule, if promulgated, will not have
a significant economic impact on a substantial number
of small entities. This certification is necessary in
order to satisfy the requirements of the Regulatory
Flexibility Act, 5 U.S.C. 605(a).

3. Deny in part the petition for rulemaking (PRM-60-2A)
filed by the States of Nevada and Minnesota.

4. Note:

a. This regulation is the type of action described
in categorical exclusions 10 CFR 51.22(c)(1) and
(3). Therefore, neither an environmental impact
statement not an environmental assessment has
been prepared for this regulation.

b. The Chief Counsel for Advocacy of the Small
Business Administration will be informed by the
Division of Rules and Records of the certifica-
tion regarding economic impact on small entities.

c. The Subcommittee on Nuclear Regulation of the
Senate Committee on Environment and Public Works,
the Subcommittee on Energy and the Environment of
the House Interior and Insular Affairs Committee,
and the Subcommittee on Energy and Power of the
House Energy and Commerce Committee will be
informed by a letter similar to Enclosure B.

d. This rule contains no new or amended record-
keeping, reporting, or application requirement,
or any other type of information collection
requirement, subject to the Paperwork Reduction
Act (Pub. L. 96-511).
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e. The Office of Governmental and Public Affairs has
determined that it is necessary to issue a public
announcement similar to Enclosure C in connection
with these amendments.

f. The recommended changes from the proposed rule
are provided in comparative text as Enclosure D.

g. Public comments on the proposed rule are provided
as Enclosure E.

h. A staff analysis of the public comments is
provided as Enclosure F.

i. Enclosure G contains the Commission's notice of
receipt of the rulemaking petition (PRM-60-2A)
from the States of Nevada and Minnesota. A brief
notice of the Commission's action with respect to
the petition will be published in the Federal
Register; it will state that the petition is
denieTdin part and will refer to the present
rulemaking (Enclosure A) for further information.

William C. Parler
General Counsel

Attachment: NWPA, as amended,
Section 114(f).

Enclosures:
A. Federal Register Notice

with final amendments to
10 CFR Parts 2, 51, 60.

B. Draft Congressional Letter.
C. Public Announcement.
D. Comparative Text.
E. Public Comment Letters.
F. Public Comment Analysis.
G. Notice of Receipt of PRM-60-2A.
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Commissioners' comments or consent should be provided directly
to SECY by c.o.b. Monday, May 15, 1989.

Commission staff office comments, if any, should be submitted
to the Commissioners NLT Monday, May 8, 1989, with an information
copy to SECY. If thepaper is of such a nature that it requires
additional time for analytical review and comment, the Commissioners
and the Secretariat should be apprised of when comments may be
expected.

This paper is tentatively scheduled for affirmation at an open
meeting during the week of May 8, 1989. Please refer to the
appropriate Weekly Commission Schedule, when published, for a
specific date and time.

DISTRIBUTION:
Commissioners
OGC
IG
GPA
REGIONAL OFFICES
EDO
ACRS
ACNW
ASLBP
ASLAP
SECY



ATTACHMENT A

Section 114(f) of The Nuclear Waste Policy Act of 1982, as amended

(A ENVIRONMENTAL IMPACT STArIgMENT.--(1) Any recommenda-
tion made by the Secretary under this section shall be considered a
major Federal action significantly affecting the quality of the
human environment for purposes of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et seq.). A final environmental
impact statement prepared by the Secretary under such Act shall
accompany any recommendation to the President to approve a site
for a repository.

"(2) With respect to the requirements imposed by the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.), compli-
ance with the procedures and requirements of this Act shall be
deemed adequate consideration of the need for a repository, the time
of the initial availability of a repository, and all a teenatives to the
isolation of high-level radioactive waste and spent nuclear fuel in arepository.

"(3) For purposes of complying with the requirements of the
National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.)
and this section, the Secretary need not consider alternate sites to
the Yucca Mountain site :or the repository to be developed under
this subtitle."(4) Any environmental impact statement prepared in connection
with a repository proposed to be constructed by the Secretary under
this subtitle shall, W. the extent practicable, be adopted by the
Commission in connection with the issuance by the Commission of a
construction authorization and license for such repository. To the
extent such statement is adopted by the Commission, such adoption
shall be deemed to also satisfy the responsibilities of the Commission
under the National Environmental Policy Act of 1969 (42 US.C.
4:321 et seq.) and no further consideration shall be required, except
that nothing in this subsection shall affect any independent respon-
sibilities of the Commission to protect the public health and safety
under the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.).

(5) Nothing in this A:t shall be construed to amend or otherwise
detract from the licensing requirements of the Nuclear Regulatory
Commission established in title 11 of the Energy Reorganization Act
of 1974 (42 U.S.C. 5841 et seq.).

(6) In any such statement prepared with respect to the repository
to be constructed under this subtitle, the Nuclear Regulatory
Commission need not consider the need for a repository, the time of
initial availability of a repository, alternate- sites to the Yucca
Mountain site, or nongeologic alternatives to such site.
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NUCLEAR REGULATORY COMMISSION

10 CFR Parts 2, 51 and 60

NEPA Review Procedures for Geologic Repositories for High-Level Waste

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory Commission is adopting procedures for

implementation of the National Environmental Policy Act with respect to

geologic repositories for high-level radioactive waste. In accordance with

the Nuclear Waste Policy Act of 1982, as amended, the Commission will adopt,

to the extent practicable, the final environmental impact statement prepared

by the Department of Energy that accompanies a recommendation to the

President for repository development. The rule recognizes that the primary

responsibility for evaluating environmental impacts lies with the Department

of Energy; and, consistent with this view, it sets out the standards and

procedures that would be used in determining whether adoption of the

Department's final environmental impact statement is practicable.

EFFECTIVE DATE:

FOR FURTHER INFORMATION CONTACT: James R. Wolf, Office of the General

Counsel, U.S. Nuclear Regulatory Commission, Washington, D.C. 20555,

Telephone (301) 492-1641.

PT51FINL3 - 4/20/89
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SUPPLEMENTARY INFORMATION:

Under applicable law, the Nuclear Regulatory Commission exercises

regulatory authority with respect to the development, operation, and

permanent closure of one or more geologic repositories for high-level

radioactive waste and spent nuclear fuel. In connection with the exercise

of this authority, the Commission is required by the National Environmental

Policy Act of 1969 (NEPA), to give appropriate consideration to the

environmental impacts of its actions. The scope of such consideration and

the procedure to be followed by the Commission in fulfilling its NEPA

responsibilities are addressed by the Nuclear Waste Policy Act of 1982, as

amended (NWPA). This statute directs the Commission to adopt the

environmental impact statement (EIS) prepared by the Department of Energy

(the applicant for the NRC license with respect to the repository) "to the

extent practicable," with the further proviso that adoption of DOE's EIS

shall be deemed to satisfy the Commission's NEPA responsibilities "and no

further consideration shall be required." The Commission has been engaged

in rulemaking to implement this statutory framework.

The Commission accordingly undertook a careful review of the text and

statutory history of the pertinent provisions of the Nuclear Waste Policy

Act. The results of this review were presented in the notice of proposed

rulemaking published in the Federal Register on May 5, 1988, 53 FR 16131.

As summarized therein:

(1) The Commission will conduct a thorough review of DOE's draft EIS

and will provide comments to DOE regarding the adequacy of the

statement.

PT51FINL3 - 4/20/89
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(2) If requested by Congress pursuant to the NWPA, the Commission will

provide comments on DOE's EIS to the Congress with respect to a State

or Tribal notice of disapproval of a designated site.

(3) The NRC will find it practicable to adopt DOE's EIS (or any DOE

supplemental EIS) unless:

(a) The action proposed to be taken by the NRC differs in an

environmentally significant way from the action described in DOE's

license application, or

(b) Significant and substantial new information or new

considerations render the DOE EIS inadequate.

(4) The DOE EIS will accompany the application through the Commission's

review process, but will be subject to litigation in NRC's licensing

proceeding only where factors 3(a) or 3(b) are present.

In accordance with NWPA, the-primary responsibility for evaluating

environmental impacts lies with DOE, and DOE would therefore be

required to supplement the EIS, whenever necessary, to consider changes

in its proposed activities or any significant new information.

The Commission received nine letters of comment in response to its

notice of proposed rulemaking. The commenters were the State of Nevada

(Nuclear Waste Project Office), the U.S. Department of Energy, the Council

on Environmental Quality, the U.S. Environmental Protection Agency, and

several private organizations (the Nevada Nuclear Waste Task Force, the

Environmental Defense Fund, the Southwest Research and Information Center,

the Sierra Club, and the Edison Electric Institute).

PT51FINL3 - 4/20/89
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After reviewing and giving careful consideration to all the comments

received, the Commission now adopts, in substantial part, the position set

forth in its earlier notice. In particular, the Commission continues to

emphasize its view that its role under NWPA is oriented toward health and

safety issues and that, in general, nonradiological environmental issues are

intended to be resolved in advance of NRC licensing decisions through the

actions of the Department of Energy, subject to Congressional and judicial

review in accordance with NWPA and other applicable law. The Commission

anticipates that many environmental questions would have been, or at least

could have been, adjudicated in connection with an environmental impact

statement prepared by DOE, and such questions should not be reopened in

proceedings before NRC.

STATE OF NEVADA COMMENTS

We begin with the comments presented by the State of Nevada not only

because of its important sovereign interests, but because of the fundamental

nature of the issues that are raised. In Nevada's view, NRC "poses,

analyzes and answers the wrong question." According to Nevada, the question

is how NRC should perform its own, independent, NEPA responsibilities and

not how NRC should review and approve the adequacy of DOE's EIS.

Having posed the question in terms of responsibilities under NEPA,

Nevada reviews the many cases that hold that where a major federal action

involves two or more federal agencies, each agency must evaluate the

environmental consequences of the entire project and determine independently

PT51FINL3 - 4/20/89
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whether the statutory requirements have been satisfied. NRC is not relieved

from the responsibility of making such an independent determination,

according to the State, because it would still be able to carry out its

licensing responsibilities in a manner consistent with law. NRC, which is

directed by NWPA to adopt the DOE environmental impact statement "to the

extent practicable," need only do so to the extent that it is otherwise

within the customary practice of the agency.

The views of the State bring the question into sharp focus. If the

issue were properly to be posed as Nevada urges - i.e., with an assumption

that the Commission's NEPA responsibilities are not modified by NWPA - then

the regulatory language suggested in its comment letter would have merit.

But the Commission firmly believes that the law was intended to have all

matters associated with the environmental impacts of repository development

considered and decided, to the fullest extent practicable, apart from NRC

licensing proceedings. As explained when the proposed rule was published,

this interpretation is supported both by the specific legislative and

judicial review procedures built into the statutory structure and by the

accompanying legislative history. The Commission believes that the result

is sensible. Concerns arising under NEPA -- if not resolved through the

negotiation procedures established by NWPA -- would be adjudicated early,

with finality, and with every reasonable argument being capable of being

advanced to the oversight of Congress and the courts. From that point on,

in the absence of substantial new information or other new considerations,

it would be proper to inquire only whether the specific detailed proposal of

the Department of Energy could be implemented in a manner consistent with

PT51FINL3 - 4/20/89
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the health and safety of the public. The resolution of issues in this

manner for purposes of NEPA would in no event affect the framing or decision

of health and safety issues, under the Atomic Energy Act, in NRC licensing

proceedings.

Although quite different statutory schemes are involved, we perceive a

parallel with issues raised in Quivira Mining Company v. NRC, 866 F.2d 1246

(10th Cir. 1989). That case concerned regulations adopted by NRC pursuant

to the Uranium Mill Tailings Radiation Control Act of 1978. It considered,

among other things, the extent to which NRC, in giving the "due

consideration to economic costs" required by the statute, could rely upon a

cost-benefit study previously carried out by the Environmental Protection

Agency to support EPA's rulemaking responsibilities. The Commission

concluded that since the agencies' actions coincided in material respects,

all statutory language would retain significant force and effect, and the

time period allowed for the issuance of its regulations was inadequate for

an independent study, Congress did not wish to require.the NRC to perform a

second cost-benefit analysis. The Court found the legislative history, as

well as the statutory language, to be ambiguous on the question; as such, it

upheld the NRC construction. Here, given the identity of the actions being

1The State took exception to the standard for completeness of
information in a license application -- viz. the "reasonably available"
standard of 10 CFR 60.24. Although the matter is not strictly at issue
in this rulemaking, the Commission regards the State's concern in this
regard to be overdrawn. While information may be sufficient to meet
the requirements of 60.24, this in no way implies that such information
will prove to be sufficient to meet the applicant's burden of
persuasion under 60.31.

PT51FINL3 - 4/20/89
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considered by the two agencies (DOE and NRC), we believe it to be a fair

reading of Congressional intent that NRC can adequately exercise its NEPA

decisionmaking responsibility with respect to a repository by relying upon

DOE's environmental impact statement. As in Quivira Mining, the timing

requirement - under NWPA, a three-year licensing process for a unique

facility, involving standards of exceptional complexity, requiring

disputatious predictions of future human activity and natural processes for

thousands of years - supplies practical support for our interpretation.

Congress did not speak to the precise question of the standard to be used in

deciding whether adoption of DOE's environmental impact statement is

practicable; and if our construction is not the only one that might be

proposed, it seems to us to be, at a minimum, "permissible."

Once DOE's EIS has been adopted, the statute expressly relieves the

Commission from further consideration of the environmental concerns

addressed in the statement. Congressional review of a State's resolution of

disapproval - should such a resolution be passed - would permit (and, most

likely, virtually ensure) that issues other than those to be adjudicated

under the Atomic Energy Act would have been considered and weighed. Under

these circumstances, it would do no violence to national environmental

policy to proscribe further examination in administrative proceedings.

COUNCIL ON ENVIRONMENTAL QUALITY COMMENTS

The Commission invited the Council on Environmental Quality to comment

on the proposed rule. The conclusion of CEQ was similar to that of the

PT51FINL3 - 4/20/89
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State of Nevada. In particular, CEQ read the phrase "to the extent

practicable" to mean that NRC should make an independent evaluation of the

DOE environmental impact statement, adopting some or all of it as

appropriate so as to avoid unnecessary duplication. From the Commission's

perspective, though, the position does not fully take into account the

detailed scheme for environmental review established by NWPA. Neither the

related provisions of the statute (including, for example, those dealing

with legislative and judicial review and establishing time frames for

Commission decisionmaking) are analyzed, nor is there any examination of the

legislative history which, as described in the preamble to the proposed

rule, supports our point of view. We continue to believe that it is clear -

at least in the debates of the House of Representatives with respect to the

bill which, with amendments, was enacted into law - that the Commission role

was intentionally to be directed to health and safety issues to the

exclusion, absent new information or new considerations, of issues arising

under NEPA.

It is worth noting, though, that CEQ recognizes that the Commission

might "defer" to a court finding that the DOE environmental impact statement

is adequate. This is certainly close, if not identical to, the Commission's

position that a judicial finding of adequacy would preclude further

litigation of the matter in NRC licensing proceedings.

PT51FINL3 - 4/20/89
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COMMENTS OF ENVIRONMENTAL ORGANIZATIONS

The environmental organizations' comments included a number of

arguments similar to those of the State of Nevada with respect to the

Commission's customary NEPA responsibilities. As already indicated, it is

our view that Congress intended, under NWPA, for NRC to accept the DOE EIS

in the absence of substantial new considerations or new information. We

reject the suggestion made by the Sierra Club that the approach we have

outlined amounts to an abdication of any Commission responsibility.

In addition, however, a number of comments of somewhat narrower scope

were submitted by environmental organizations (as well as by the State of

Nevada) and are addressed here.

One matter that particularly concerned the private Nevada Nuclear Waste

Task Force involved the relationship between the judicial process and the

Commission's administrative process. The Task Force cautioned that NRC

should not rely on there having been a court ruling with regard to the

adequacy of DOE's environmental impact statement in advance of the

Commission's licensing decision (when a judicial finding of inadequacy,

affecting much or little of the EIS, could be treated as a new

consideration). In fact, such reliance is not essential. It is our

expectation that, under NWPA, a petition for review of the EIS would need to

have been filed roughly contemporaneously with DOE's submission of a license

application to NRC, and that judgment might have been entered within the

three years envisaged for Commission licensing. Whether or not this proves

to be the case is not controlling, for the standard for adoption does not

PT51FINL3 - 4/20/89
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rest upon collateral estoppel principles. Similarly, we find it beside the

point to speculate regarding the possibility that a reviewing court might

delay its decision on the adequacy until it sees the NRC conclusions in the

licensing proceeding. Such delay would not stand in the way of the

Commission's taking final action.

Although we thus do not rest our position upon the availability of a

prior judgment of a court, we reiterate our view, as described in the

preamble to the proposed rule, that such a judgment, if entered, would be

controlling on the question of the adequacy of the EIS; and if the EIS were

found to be adequate, it would be practicable for the Commission to adopt

it.

We were criticized for suggesting that members of the public might be

precluded from raising issues anew on the grounds that they had been

represented by State officials in prior judicial proceedings. This position

was claimed to be inconsistent with NRC intervention rules which, it is

correctly argued, traditionally consider the interests of the state in which

a facility is located as being distinguishable from the interests of

particular members of the public who may be affected by the issuance of a

license. Our first response is that our case law with respect to standing

for purposes of intervention does not necessarily apply in the context of

collateral estoppel or issue preclusion, where the policies of repose come

into play. But, in addition, we would reach the same result even if

informed members of the public were not constrained by the putative prior

judgment against the state; for in that event their failure to pursue their

claims within the 180 days specified by Section 119 of NWPA would operate as

a bar.

PT51FINL3 - 4/20/89
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The Commission's position that failure to challenge DOE's environmental

impact statement promptly in the courts bars subsequent challenge to that

EIS in NRC proceedings was also criticized. Commenters suggested, instead,

that affected parties may decide for reasons of litigative strategy or

otherwise to contest questions regarding the repository in NRC licensing

proceedings rather than by going to court about the DOE environmental impact

statement. But such a unilateral decision on their part cannot operate as a

means to circumvent the clear policy of the NWPA requiring prompt

adjudication of the issues raised by the EIS. When there has been a full

and fair opportunity to raise the challenge, a party's failure to avail

itself should in our view be regarded as an abandonment of its right to do

so many years later. See Oregon Natural Resources Council v. U.S. Forest

Service, 834 F.2d 842, 847 (9th Cir. 1987).

There is force to a commenter's suggestion that our proposed rules

failed to take account of an EIS having been prepared in connection with a

Negotiator-selected site, in which case the Commission review would be

governed by Section 407 of NWPA, as amended, 42 USC 10247, instead of

Section 114, 42 USC 10134. One difference, as pointed out by the comment,

is that for a Negotiator-selected site DOE makes no formal recommendation to

the President and the President makes no decision with respect to approval

of the site. This difference alone would not affect the approach we take to

discharging our NEPA responsibilities, in part because we would expect early

judicial review to be available even in the absence of a Presidential

decision. In this regard, NWPA authorizes a civil action to review any EIS

prepared with respect to "any action" under the applicable subpart and,

PT51FINL3 - 4/20/89
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given our perspective on the intended allocation of functions between DOE

and NRC, "any action" could include the Secretary of Energy's submission of

an application to the Commission. We think the intent of Congress, as

evidenced by the considerable parallelism of the language employed, was

generally to establish the same sort of role for the Commission with respect

to any site - whether at Yucca Mountain or at a Negotiator-selected

location. We recognize that it is our obligation "to consider the Yucca

Mountain site as an alternate to [the Negotiator-selected site] in the

preparation of" an EIS. This obligation will be discharged, though, to the

extent of our adoption of the DOE environmental impact statement, provided

that the alternative sites were addressed therein.

One aspect of the Negotiator-selected site provisions does have to be

taken into account, however. For a Negotiator-selected site, a Commission

decision to adopt the environmental impact statement must be made "in

accordance with section 1506.3 of title 40, Code of Federal Regulations," -

a limitation that we found not to apply to the EIS submitted under Section

114 of NWPA. Under the cited section of the CEQ regulations, the Commission

may only adopt the DOE statement if it is "adequate." While a judicial

decision on the point would be controlling, we would otherwise need to make

an independent judgment in accordance with established practice. The final

regulations reflect this possibility. In passing, though, we observe that

we find nothing anomalous in having this responsibility in the case of a

Negotiator-selected site but not in the case of the Congressionally-

designated site at Yucca Mountain, for in the latter case there are

PT51FINL3 - 4/20/89
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opportunities for State disapproval and Congressional consideration

that serve to provide a forum outside the Department for the evaluation of

environmental concerns.

We are not persuaded by the comment that took exception to our

requirement that needed supplements to the EIS would, as a general rule,

have to be prepared by DOE - and that DOE's failure to comply with this

requirement might be grounds for denial of a construction authorization. It

seems to us that such supplementation by DOE would ordinarily be appropriate

whenever, in the light of new information or new considerations, its

proposed action may give rise to significant environmental impacts that were

not addressed in its original EIS.

We were urged to reconsider our position with respect to the imposition

of license conditions directed at mitigation of adverse environmental

impacts. We had suggested that'DOE could itself be heldaccountable for

compliance with the mitigation measures described in its EIS, so that there

was no need for them to be subject to litigation in NRC proceedings. The

basis for our position is that the departure from planned mitigation

measures may well be a major Federal action having significant environmental

impacts, which would necessitate the preparation of an environmental impact

statement for a project that was otherwise determined to be without

significant impact. But, in any event, we see no basis for employing our

regulatory authority in this instance to police DOE's compliance with its

mitigation plans; it will be subject to no more and no less oversight from

interested persons than would be the case for many other developmental

projects carried out, after preparation of appropriate environmental
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documentation, by Federal departments and agencies. To permit the

mitigation measures to be litigated in NRC administrative proceedings -

legitimate as this may be in other contexts - would run counter to the

direction of the NWPA. It would bring in through the back door at least

some of the contentions which, in our view, were to be settled in other

forums.

An argument was made that amended Section 114(f)(6) -- which provides

that "the Commission" need not consider enumerated factors in any EIS prepared

with respect to a repository -- indicates that Congress intended for NRC to

issue its own EIS. The language in question appears to have been designed

as an editorial measure, lacking substantive effect. The legislative

history, cited with the proposed rule, demonstrates that no important change

was being made in NRC's NEPA responsibilities, which under the 1982 statute

were limited in the manner we have described. The statutory language is not

surplusage, for NRC may have an obligation to prepare a supplemental EIS

where there are new considerations or new information.

DEPARTMENT OF ENERGY COMMENTS

The Department of Energy, which is the prospective applicant affected

by the proposed rules, agreed that NWPA counsels against wide-ranging

independent examination by NRC of environmental concerns during the course

of the licensing proceedings. DOE also concurred with NRC's view that a

judicial determination of adequacy of an EIS precludes further litigation of

that issue and that failure to raise an issue within the time set out in
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NWPA bars later challenge. The other DOE comments call for some

clarification of the Commission's intentions, but do not prompt any

fundamental change of the position that had previously been outlined.

For example, we can put to rest DOE's concern that NRC might defer its

acceptance review of the license application until the entire judicial

review process on the EIS had run its course. Under the amendments, both as

proposed and as adopted, the acceptance review applies only to the

completeness of "the application," not "the application or environmental

report" as under existing 10 CFR 2.101(f)(2).

We believe we can also satisfy DOE's concern with respect to our

mention, at 53 FR 16132, that there may be a need for "multiple EIS's." The

point being made was not that NRC might need to prepare its own EIS when DOE

had already done so, but that the licensing process may involve more than

one major federal action (for example, the construction of the repository on

the one hand and the emplacement of waste on the other) that could

necessitate the preparation of a supplemental EIS if not an entirely new

one.

The responsibility for supplementation was another point of contention.

DOE - along with some of the other commenters - argued that it would be

inappropriate for it to be obliged to supplement its completed EIS in order

to satisfy any independent NEPA responsibilities of the Commission. We

agree with this statement. But, as DOE itself acknowledges, it might need

to supplement the EIS if it were to make a substantial change in the

proposed action or if significant new circumstances or information were to
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become available. That is all that is required by the regulatory language

(10 CFR 60.24(c)).

However, in support of its position, DOE suggested that NRC adoption

under the NWPA provisions was related specifically to the EIS "submitted as

part of the Department's recommendation to the President." But the language

of Section 114(f) quite clearly applies to "any environmental impact state-

ment prepared in connection with a repository proposed to be constructed" by

DOE under NWPA.

DOE is correct in pointing out that a supplemental EIS would not

necessarily be required in the event of a substantial change in the proposed

action, where the change and the impacts thereof had previously been

considered in the original statement.

The principal remaining issue raised by DOE's comments concerns the

appropriate role of NRC in DOE's NEPA activities. DOE suggests that NRC

should be a "cooperating agency," a role that the Council on Environmental

Quality has recognized as being appropriate in the licensor-licensee

context. We are not persuaded. The present situation is unique because -

unlike the customary licensor-licensee situation - the particular statute

guiding our approach (i.e., NWPA) removes the balancing of environmental

considerations from our independent judgment. Under these circumstances, it

strikes us as particularly out of place for NRC to undertake the kind of

critical evaluation that a "cooperating agency" should perform in the

preparation of an EIS. The Commission, nevertheless, has jurisdiction and

expertise that it can, and will, bring to DOE's attention as a commenting

agency through the entire DOE NEPA process. We shall not hesitate, in
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particular, to raise concerns that might subsequently also require

adjudication, under the standards of the Atomic Energy Act, in our licensing

proceedings. Other issues, of course, can be identified in our comments as

well. In other words, NRC as a commenting agency can and will play an

important constructive role all the while from the scoping stage through

preparation of the environmental impact statement; but as the sole

responsibility for weighing the environmental impacts in support of a

recommendation to the President is vested in DOE, DOE properly should be the

agency with formal sponsorship of the EIS as well.

We respond, finally, to DOE's claim that the requirement for DOE to

inform the Commission of the status of legal action on the repository is

unnecessary, since this information is a matter of public record. As a

general rule, the applicant has the burden of placing on the record those

factual matters upon which NRC decisions may be predicated. Although we

have not placed sole reliance upon principles of issue preclusion

(collateral estoppel), it remains our position that a final judgment of a

reviewing court with respect to the adequacy of the DOE final environmental

impact statement would be controlling and would support our adoption of such

FEIS. Accordingly, it is appropriate for DOE to report on the status

thereof.

INDUSTRY COMMENTS

Comments received from Edison Electric Institute generally supported

the Commission's view that its essential responsibility under NWPA is to
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address radiological safety issues under the Atomic Energy Act, and that the

requirements of NEPA were substantively modified as they apply to the

high-level nuclear waste program.

We decline to follow EEl's suggestion that issues related to adoption

of DOE's environmental impact statement be made prior to the hearing process

and outside the adjudicatory arena. As we have noted before, the impact

statement does not simply "accompany" an agency recommendation for action in

the sense of having some independent significance in isolation from the

deliberative process. Rather the impact statement is an integral part of

the Commission's decision. It forms as much a vital part of the NRC's

decisional record as anything else. Public Service Company of Oklahoma

(Black Fox Station, Units I and 2), CLI-80-31, 12 NRC 264, 275 (1980). Even

though the range of issues to be considered in the hearing may be limited,

the formal function of the environmenta-l impact statement as an. element of

the licensing decision remains.

Nor do we consider it desirable to dictate firm deadlines for either

the NRC staff to present its position on practicability of adoption or for

the filing of contentions with respect to the practicability of adoption.

On the contrary, we cannot predict when the conditions that potentially

could necessitate supplementation of the EIS - "new" considerations or "new"

information - might arise. It is our intention that the NRC staff should

present its position at the outset of the proceeding. Other parties seeking

to litigate the matter would be well advised to file contentions promptly,

as nontimely filings will only be entertained under the conditions described

in 10 CFR 2.714(a)(1).
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CHANGES FROM THE PROPOSED RULE

Section 51.67. Environmental information concerning geologic

repositories.

This section is revised to provide for the submission of environmental

impact statements, pursuant to Title IV of NWPA, as amended, with respect to

a Negotiator-selected site. A further change reflects DOE's comment that

supplement would not be required where a modification to its plans had been

previously addressed by its EIS.

Section 51.109. Public hearings in proceedings for issuance of

materials license with respect to a geologic repository.

Paragraph (c) is revised so that the special criterion for adoption, as

discussed herein, will apply only with respect to the geologic repository at

the Yucca Mountain site. Any EIS for a Negotiator-selected site would be

excluded from the application of this paragraph. A conforming change

appears in paragraph (d).

Paragraph (e) is modified to emphasize that the Commission's customary

policies will be observed except for adoption of an EIS prepared under

Section 114. This is achieved by the insertion of the cross-reference

("in accordance with paragraph (c)") in the introductory clause. As the

language has been modified, it permits the adoption of other DOE

environmental impact statements with respect to a Negotiator-selected site

in accordance with generally applicable law. This includes observance of

the procedures outlined in 40 CFR 1506.3. This is addressed adequately in
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Appendix A to 10 CFR Part 51, Subpart A, and requires no further elaboration

in the text of the rule.

PETITION FOR RULEMAKING

The Commission's earlier notice invited comments upon the related

portions of a petition for rulemaking submitted by the States of Nevada and

Minnesota, PRM-60-2A, 50 FR 51701, December 19, 1985. None of the comments

received by the Commission in response to the notice addressed the petition

as such. (The State of Nevada referred to the petition, recognized that

some of the considerations therein have been mooted, and urged the other

actions discussed herein.) However, the issues identified by the petition

regarding the criteria and procedures for adoption of DOE's EIS have been

considered in this proceeding. Since the language beingpromulgated differs

from that proposed by the petitioners, the section of the petition

pertaining to adoption of DOE's EIS (i.e., Section IV.3) is denied. The

Commission nevertheless observes that although it does not employ the

language proposed by the petitioners, it is in full agreement with the

petitioners' argument that adoption of DOE's EIS must not compromise the

independent responsibilities of NRC to protect the public health and safety

under the Atomic Energy Act of 1954. Our rulemaking approach is in fact

designed to enhance our ability to address these health and safety issues as

effectively and objectively as possible.
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ENVIRONMENTAL IMPACT: CATEGORICAL EXCLUSION

The NRC has determined that this regulation is the type of action described

in categorical exclusions 10 CFR 51.22(c)(1) and (3). Therefore, neither

an environmental impact statement nor an environmental assessment has been

prepared for this regulation.

PAPERWORK REDUCTION ACT STATEMENT

The rule contains no information collection requirements and therefore is

not subject to the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).

REGULATORY FLEXIBILITY CERTIFICATION

In accordance with the Regulatory Flexibility Act of 1980 (5 USC 605(b)),

the Commission certifies that this rule will not have a significant economic

impact on a substantial number of small entities. The only entity subject

to regulation under this amended rule is the U.S. Department of Energy.

LIST OF SUBJECTS IN 10 CFR PART 2

Administrative practice and procedure, Antitrust, Byproduct material,

Classified information, Environmental protection, Nuclear materials, Nuclear

power plants and reactors, Penalty, Sex discrimination, Source material,

Special nuclear material, Waste treatment and disposal.
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LIST OF SUBJECTS IN 10 CFR PART 51

Administrative practice and procedure, Environmental impact statement,

Nuclear materials, Nuclear power plants and reactors, Reporting and record

keeping requirements.

LIST OF SUBJECTS IN 10 CFR PART 60

High-level waste, Nuclear power plants and reactors, Nuclear materials,

Penalty, Reporting and record keeping requirements, Waste treatment and

disposal.

ISSUANCE

For the reasons set out in the preamble and under the authority of the

Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of

1974, as amended, the National Environmental Policy Act of 1969, as amended,

the Nuclear Waste Policy Act of 1982, as amended, and 5 U.S.C. 553, the NRC

adopts the following amendments to 10 CFR Part 51, and related conforming

amendments to 10 CFR Parts 2 and 60.

PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 is revised to read as follows:

Secs. 161, 181, 68 Stat. 948, 953, as amended (42 U.S.C. 2201, 2231); sec.
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191, as amended, Pub. L. 87-615, 76 Stat. 409 (42 U.S.C. 2241); sec. 201, 88

Stat. 1242, as amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62, 63, 81, 103, 104, 105, 68

Stat. 930, 932, 933, 935, 936, 937, 938, as amended (42 U.S.C. 2073, 2092,

2093, 2111, 2133, 2134, 2135); sec. 114(f), Pub. L. 97-425, 96 Stat. 2213,

as amended (42 U.S.C. 10134(f)); sec. 102, Pub. L. 91-190, 83 Stat. 853, as

amended (42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42 U.S.C. 5871). Sec-

tions 2.102, 2.103, 2.104, 2.105, 2.721 also issued under secs. 102, 103,

104, 105, 183, 189, 68 Stat. 936, 937, 938, 954, 955, as amended (42 U.S.C.

2132, 2133, 2134, 2135, 2233, 2239). Section 2.105 also issued under Pub.

L. 97-415, 96 Stat. 2073 (42 U.S.C. 2239). Sections 2.200-2.206 also issued

under secs. 186, 234, 68 Stat. 955, 83 Stat. 444, as amended (42 U.S.C.

2236, 2282); sec. 206, 88 Stat. 1246 (42 U.S.C. 5846). Sections 2.600-2.606

also issued under sec. 102, Pub. L. 91-190, 83 Stat. 853, as amended (42

U.S.C. 4332). Sections 2.700a, 2.719 also issued under 5 U.S.C. 554.

Sections 2.754, 2.760, 2.770 also issued under 5 U.S.C. 557. Section 2.790

also issued under sec. 103, 68 Stat. 936, as amended (42 U.S.C. 2133) and 5

U.S.C. 552. Sections 2.800 and 2.808 also issued under 5 U.S.C. 553.

Section 2.809 also issued under 5 U.S.C. 553 and sec. 29, Pub. L. 85-256, 71

Stat. 579, as amended (42 U.S.C. 2039). Subpart K also issued under sec.

189, 68 Stat. 955 (42 U.S.C. 2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230

(42 U.S.C. 10154). Appendix A also issued under sec. 6, Pub. L. 91-560, 84

Stat. 1473 (42 U.S.C. 2135). Appendix B also issued under sec. 10, Pub. L.

99-240, 99 Stat. 1842 (42 U.S.C. 2021b et seq.).
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2. In section 2.101, paragraphs (f)(1), (2), (4), (5), and (7) are

revised to read as follows:

§ 2.101 Filing of application.

(f)(1) Each application for a license to receive and possess high-level

radioactive waste at a geologic repository operations area pursuant to Part

60 of this chapter and any environmental impact statement required in

connection therewith pursuant to Subpart A of Part 51 of this chapter shall

be processed in accordance with the provisions of this paragraph.

(2) To allow a determination as to whether the application is complete

and acceptable for docketing, it will be initially treated as a tendered

document, and a copy will be available for public inspection in the Commis-

sion's Public Document Room. Twenty copies shall be filed to enable this

determination to be made.

(4) [Reserved]

(5) If a tendered document is acceptable for docketing, the applicant

will be requested to (i) submit to the Director of Nuclear Material Safety

and Safeguards such additional copies of the application and environmental

impact statement as the regulations in Part 60 and Subpart A of Part 51 of

this chapter require, (ii) serve a copy of such application and

environmental impact statement on the chief executive of the municipality in

which the geologic repository operations area is to be located, or if the

geologic repository operations area is not to be located within a munic-

ipality, on the chief executive of the county (or to the Tribal organiza-
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tion, if it is to be located within an Indian reservation), and (iii) make

direct distribution of additional copies to Federal, State, Indian Tribe,

and local officials in accordance with the requirements of this chapter and

written instructions from the Director of Nuclear Material Safety and

Safeguards. All such copies shall be completely assembled documents,

identified by docket number. Subsequently distributed amendments to the

application, however, may include revised pages to previous submittals and,

in such cases, the recipients will be responsible for inserting the revised

pages.

(7) Amendments to the application and supplements to the environmental

impact statement shall be filed and distributed and a written statement

shall be furnished to the Director of Nuclear Material Safety and Safeguards

in the same manner as for the initial application and environmental impact

statement.

PART 51 - ENVIRONMENTAL PROTECTION REGULATIONS FOR DOMESTIC LICENSING AND

RELATED REGULATORY FUNCTIONS

3. The authority citation for Part 51 is revised to read as follows:

Sec. 161, 68 Stat. 948, as amended (42 U.S.C. 2201); secs. 201, as amended,

202, 88 Stat. 1242, as amended, 1244 (42 U.S.C. 5841, 5842).

Subpart A also issued under National Environmental Policy Act of 1969,

secs. 102, 104, 105, 83 Stat. 853-854, as amended (42 U.S.C. 4332, 4334,
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4335); and Pub.L. 95-604, Title II, 92 Stat. 3033-3041. Section 51.22 also

issued under sec. 274, 73 Stat. 688, as amended by 92 Stat. 3036-3038 (42

U.S.C. 2021) and under Nuclear Waste Policy Act of 1982, sec. 121, 96 Stat.

2228 (42 U.S.C. 10141). Secs. 51.43, 51.67, and 51.109 also issued under

Nuclear Waste Policy Act of 1982, sec. 114(f), 96 Stat. 2216, as amended

(42 U.S.C. 10134(f)).

4. In § 51.20, existing paragraph (b)(13) is redesignated as paragraph

(b)(14) and a new paragraph (b)(13) is added to read as follows:

§ 51.20 Criteria for and identification of licensing and regulatory

actions requiring environmental impact statements.

(b)

(13) Issuance of a construction authorization and license pursuant to

Part 60 of this chapter.

5. Section 51.21 is revised to read as follows:

§ 51.21 Criteria for and identification of licensing and regulatory actions

requiring environmental assessments.

All licensing and regulatory actions subject to this subpart require an

environmental assessment except those identified in § 51.20(b) as requiring

an environmental impact statement, those identified in § 51.22(c) as

categorical exclusions, and those identified in §51.22(d) as other actions

not requiring environmental review. As provided in § 51.22(b), the
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Commission may, in special circumstances, prepare an environmental

assessment on an action covered by a categorical exclusion.

6. Section 51.22 is amended, by revising the heading and adding a new

paragraph (d), to read as follows:

§ 51.22 Criterion for categorical exclusion; identification of licensing

and regulatory actions eligible for categorical exclusion or otherwise

not requiring environmental review.

(d) In accordance with section 121 of the Nuclear Waste Policy Act of

1982 (42 U.S.C. 10141), the promulgation of technical requirements and

criteria that the Commission will apply in approving or disapproving ap-

plications under Part 60 of this chapter shall not require an environmental

impact statement, an environmental assessment, or any environmental review

under subparagraph (E) or (F) of section 102(2) of NEPA.

7. In § 51.26, paragraph (a) is revised and a new paragraph (c) is

added, to read as follows:

§ 51.26 Requirement to publish notice of intent and conduct scoping

process.

(a) Whenever the appropriate NRC staff director determines that an

environmental impact statement will be prepared by NRC in connection with a

proposed action, a notice of intent will be prepared as provided in § 51.27,

and will be published in the Federal Register as provided in § 51.116, and

an appropriate scoping process (see §§ 51.27, 51.28 and 51.29) will be

conducted.
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(c) Upon receipt of an application and accompanying environmental

impact statement under § 60.22 of this chapter (pertaining to geologic

repositories for high-level radioactive waste), the appropriate NRC staff

director will include in the notice of docketing required to be published by

§ 2.101(f)(8) of this chapter a statement of Commission intention to adopt

the environmental impact statement to the extent practicable. However, if

the appropriate NRC staff director determines, at the time of such

publication or at any time thereafter, that NRC should prepare a

supplemental environmental impact statement in connection with the

Commission's action on the license application, the procedures set out in

paragraph (a) of this section shall be followed.

8. A new § 51.67 is added to read as follows:

§ 51.67 Environmental information concerning geologic repositories.

(a) In lieu of an environmental report, the Department of Energy, as an

applicant for a license or license amendment pursuant to Part 60 of this

chapter, shall submit to the Commission any final environmental impact

statement which the Department prepares in connection with any geologic

repository developed under Subtitle A of Title I, or under Title IV, of the

Nuclear Waste Policy Act of 1982, as amended. (See § 60.22 of this chapter

as to required time and manner of submission.) The statement shall include,

among the alternatives under consideration, denial of a license or

construction authorization by the Commission.

(b) Under applicable provisions of law, the Department of Energy may be

required to supplement its final environmental impact statement if it makes
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a substantial change in its proposed action that is relevant to

environmental concerns or determines that there are significant new

circumstances or information relevant to environmental concerns and bearing

on the proposed action or its impacts. The Department shall submit any

supplement to its final environmental impact statement to the Commission.

(See § 60.22 of this chapter as to required time and manner of submission.)

(c) Whenever the Department of Energy submits a final environmental

impact statement, or a final supplement to an environmental impact

statement, to the Commission pursuant to this section, it shall also inform

the Commission of the status of any civil action for judicial review

initiated pursuant to section 119 of the Nuclear Waste Policy Act of 1982.

This status report, which the Department shall update from time to time to

reflect changes in status, shall:

(1) State whether the environmental impact statement has been found by

the courts of the United States to be adequate or inadequate; and

(2) Identify any issues relating to the adequacy of the environmental

impact statement that may remain subject to judicial review.

9. A new § 51.109 is added to read as follows:

§ 51.109 Public hearings in proceedings for issuance of materials license

with respect to a geologic repository.

(a) (1) In a proceeding for the issuance of a license to receive and

possess source, special nuclear, and byproduct material at a geologic

repository operations area, the NRC staff shall present its position on

whether it is practicable to adopt, without further supplementation, the

environmental impact statement (including any supplement thereto) prepared
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by the Secretary of Energy. If the position of the staff is that

supplementation of the environmental impact statement by NRC is required, it

shall file its final supplemental environmental impact statement with the

Environmental Protection Agency, furnish that statement to commenting

agencies, and make it available to the public, before presenting its

position. In discharging its responsibilities under this paragraph, the

staff shall be guided by the principles set forth in paragraphs (c) and (d)

of this section.

(2) Any other party to the proceeding who contends that it is not

practicable to adopt the DOE environmental impact statement, as it may have

been supplemented, shall file a contention to that effect in accordance with

§ 2.714(b) of this chapter. Such contention must be accompanied by one or

more affidavits which set forth factual and/or technical bases for the claim

that, under the principles set forth in paragraphs (c) and (d) of this

section, it is not practicable to adopt the DOE environmental impact

statement, as it may have been supplemented. The presiding officer shall

resolve disputes concerning adoption of the DOE environmental impact

statement by using, to the extent possible, the criteria and procedures that

are followed in ruling on motions to reopen under § 2.734 of this chapter.

(b) In any such proceeding, the presiding officer will determine those

matters in controversy among the parties within the scope of NEPA and this

subpart, specifically including whether, and to what extent, it is

practicable to adopt the environmental impact statement prepared by the

Secretary of Energy in connection with the issuance of a construction

authorization and license for such repository.
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(c) The presiding officer will find that it is practicable to adopt any

environmental impact statement prepared by the Secretary of Energy in

connection with a geologic repository proposed to be constructed under

Title I of the Nuclear Waste Policy Act of 1982, as amended, unless:

(1)(i) The action proposed to be taken by the Commission differs from

the action proposed in the license application submitted by the Secretary of

Energy; and

(ii) The difference may significantly affect the quality of the human

environment; or

(2) Significant and substantial new information or new considerations

render such environmental impact statement inadequate.

(d) To the extent that the presiding officer determines it to be

practicable, in accordance with paragraph (c), to adopt the environmental

impact statement prepared by the Secretary of Energy, such adoption shall be

deemed to satisfy all responsibilities of the Commission under NEPA and no

further consideration under NEPA or this subpart shall be required.

(e) To the extent that it is not practicable, in accordance with

paragraph (c), to adopt the environmental impact statement prepared by the

Secretary of Energy, the presiding officer will:

(1) Determine whether the requirements of section 102(2)(A), (C), and

(E) of NEPA and the regulations in this subpart have been met;

(2) Independently consider the final balance among conflicting factors

contained in the record of the proceeding with a view to determining the

appropriate action to be taken;
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(3) Determine, after weighing the environmental, economic, technical

and other benefits against environmental and other costs, whether the

construction authorization or license should be issued, denied, or

appropriately conditioned to protect environmental values;

(4) Determine, in an uncontested proceeding, whether the NEPA review

conducted by the NRC staff has been adequate; and

(5) Determine, in a contested proceeding, whether in accordance with

the regulations in this subpart, the construction authorization or license

should be issued as proposed.

(f) In making the determinations described in paragraph (e), the

environmental impact statement will be deemed modified to the extent that

findings and conclusions differ from those in the final statement prepared

by the Secretary of Energy, as it may have been supplemented. The initial

decision will be distributed to any persons not otherwise entitled to

receive it who responded to the request in the notice of docketing, as

described in § 51.26(c). If the Commission or the Atomic Safety and

Licensing Appeal Board reaches conclusions different from those of the

presiding officer with respect to such matters, the final environmental

impact statement will be deemed modified to that extent and the decision

will be similarly distributed.

(g) The provisions of this section shall be followed, in place of

those set out in § 51.104, in any proceedings for the issuance of a license

to receive and possess source, special nuclear, and byproduct material at a

geologic repository operations area.
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10. In § 51.118, the existing text is redesignated as paragraph (a) and

a new paragraph (b) is added, to read as follows:

§ 51.118 Final environmental impact statement - Notice of availability.

(a) ***

(b) Upon adoption of a final environmental impact statement or any sup-

plement to a final environmental impact statement prepared by the Department

of Energy with respect to a geologic repository that is subject to the

Nuclear Waste Policy Act of 1982, the appropriate NRC staff director shall

follow the procedures set out in paragraph (a).

PART 60 - DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES IN GEOLOGIC REPOSITORIES

11. The authority citation for Part 60 is revised to read as follows:

Secs. 51, 53, 62, 63, 65, 81, 161, 182, 183, 68 Stat. 929, 930, 932, 933,

935, 948, 953, 954, as amended (42 U.S.C. 2071, 2073, 2092, 2093, 2095,

2111, 2201, 2232, 2233); secs. 202, 206, 88 Stat. 1244, 1246 (42.U.S.C.

5842, 5846); secs. 10 and 14, Pub. L. 95-601, 92 Stat. 2951 (42 U.S.C. 2021a

and 5851); sec. 102, Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 4332); secs.

114, 121, Pub. L. 97-425, 96 Stat. 2213, 2228, as amended (42 U.S.C. 10134,

10141).

For the purposes of section 223, 68 Stat. 958, as amended (42 U.S.C.

2273), §§ 60.10, 60.71 to 60.75 are issued under sec. 161o, 68 Stat. 950, as

amended (42 U.S.C. 2201(o)).

12. In § 60.15, paragraph (c) is removed and paragraph (d) is

redesignated as paragraph (c).
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13. In § 60.21, paragraph (a) is revised to read as follows:

§ 60.21 Content of application.

(a) An application shall consist of general information and a Safety

Analysis Report. An environmental impact statement shall be prepared in ac-

cordance with the Nuclear Waste Policy Act of 1982, as amended, and shall

accompany the application. Any Restricted Data or National Security

Information shall be separated from unclassified information.

14. Section 60.22 is revised to read as follows:

§ 60.22 Filing and distribution of application.

(a) An application for a license to receive and possess source, special

nuclear, or byproduct material at a geologic repository operations area at a

site which has been characterized, and any amendments thereto, and an

accompanying environmental impact statement and any supplements, shall be

signed by the Secretary of Energy or the Secretary's authorized

representative and shall be filed in triplicate with the Director.

(b) Each portion of such application and any amendments, and each

environmental impact statement and any supplements, shall be accompanied by

30 additional copies. Another 120 copies shall be retained by DOE for

distribution in accordance with written instructions from the Director or

the Director's designee.

(c) DOE shall, upon notification of the appointment of an Atomic Safety

and Licensing Board, update the application, eliminating all superseded

information, and supplement the environmental impact statement if necessary,
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and serve the updated application and environmental impact statement (as it

may have been supplemented) as directed by the Board. At that time DOE

shall also serve one such copy of the application and environmental impact

statement on the Atomic Safety and Licensing Appeal Panel. Any subsequent

amendments to the application or supplements to the environmental impact

statement shall be served in the same manner.

(d) At the time of filing of an application and any amendments thereto,

one copy shall be made available in an appropriate location near the

proposed geologic repository operations area (which shall be a public

document room, if one has been established) for inspection by the public and

updated as amendments to the application are made. The environmental impact

statement and any supplements thereto shall be made available in the same

manner. An updated copy of the application, and the environmental impact

statement and supplements, shall be produced at any public hearing held by

the Commission on the application, for use by any party to the proceeding.

(e) The DOE shall certify that the updated copies of the application,

and the environmental impact statement as it may have been supplemented, as

referred to in paragraphs (c) and (d) of this section, contain the current

contents of such documents submitted in accordance with the requirements of

this part.

15. In § 60.24, the section heading and paragraphs (a) and (c) are

revised to read as follows:

§ 60.24 Updating of application and environmental impact statement.

(a) The application shall be as complete as possible in the light of

information that is reasonably available at the time of docketing.
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Cc) The DOE shall supplement its environmental impact statement in a

timely manner so as to take into account the environmental impacts of any

substantial changes in its proposed actions or any significant new

circumstances or information relevant to environmental concerns and bearing

on the proposed action or its impacts.

16. In § 60.31, the introductory paragraph is revised to read as

follows:

§ 60.31 Construction authorization.

Upon review and consideration of an application and environmental

impact statement submitted under this part, the Commission may authorize

construction if it determines:

17. In § 60.51, the introductory portion of paragraph (a), and

paragraph (b), are revised to read as follows:

§ 60.51 License amendment for permanent closure.

(a) DOE shall submit an application to amend the license prior to

permanent closure. The submission shall consist of an update of the license

application submitted under §§ 60.21 and 60.22, including:

(b) If necessary, so as to take into account the environmental impact

of any substantial changes in the permanent closure activities proposed to

be carried out or any significant new information regarding the

environmental impacts of such closure, DOE shall also supplement its
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environmental impact statement and submit such statement, as supplemented,

with the application for license amendment.

Dated at Rockville, Maryland this _ day of 1989.

For the Nuclear Regulatory Commission.

Samuel J. Chilk,
Secretary of the Commission.
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The Honorable Morris K. Uaall, Chairman
Subcommittee on Energy and the Environment
Committee on Interior and Insular Affairs
United States House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Enclosed for the information of the Subcommittee are copies of a public
announcement and a proposed amendment to Title 10 of the Code of Federal
Regulations which is to be published in the Federal Register.

The Nuclear Regulatory Commission is providing, by this amendment, the
standards and procedures it will follow in satisfying its responsibilities
under the National Environmental Policy Act with respect to a geologic
repository. The action addresses, in particular, the provision in Section
114(f) of the Nuclear Waste Policy Act of 1982, as amended, which directs the
Cumrission to adopt, to the extent practicable, the final environmental
impact statement prepared by the Department of Energy. This final rule
conforms, in large part, to the provisions of the proposed rule that was
published in the Federal Register in May 1988 and furnished to you at that
time.

Sincerely,

William C. Parler
General Counsel

cc: Rep. Don Young
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NRC ISSUES REGULATIONS ON ENVIRONMENTAL IMPACT STATEMENTS FOR

HIGH-LEVEL RADIOACTIVE WASTE REPOSITORIES

The Nuclear Regulatory Commission is amending its regulations to establish

procedures for environmental reviews of applications from the Department of

Energy to construct and operate high-level radioactive waste repositories.

Under the Nuclear Waste Policy Act of 1982, DOE is responsible for the

construction and operation of geologic repositories for the disposal of

high-level radioactive waste. DOE is required by the Act to obtain

construction authorizations and licenses for the repositories from the

Commission.

The National Environmental Policy Act requires agencies to prepare an

environmental impact statement for any major federal action that significantly

affects the quality of the human environment. The licensing of DOE to receive

and possess high-level radioactive waste at a geologic repository would involve

a federal action significantly affecting the environment. Therefore the

Commission is required to have an environmental impact statement when it

considers a license application from DOE.

However, the Nuclear Waste Policy Act (NWPA) directs the Commission--in

reviewing DOE's construction authorization or license application--to adopt to

the extent practicable any environmental statement prepared by DOE. The new

NRC rule sets out the standards and procedures that would be used in

determining whether adopting DOE's statement is practicable.



DRAFT

The rule states that the NRC would find it practicable to adopt DOE's

environment impact statement unless:

(1) Actions that the NRC proposes to require DOE to take differ in an

environmentally signifi.cant way from the actions proposed in DOE's license

application or

(2) Significant and substantial new information or new considerations

make DOE's environmental impact statement inadequate.

Although there might be situations in which the NRC itself must prepare a

supplementary environmental impact statement, the Commission expects as a

general rule, that DOE will supplement the statement as needed and that this

will resolve any new circumstances or information that might arise.

In public hearings on whether an authorization to construct a repository

should be issued, parties to the licensing proceeding, including the NRC staff,

will have an opportunity to indicate whether they consider it practicable to

adopt DOE's statement without supplementing it. The presiding officer in the

hearing (a license board) would then determine the extent to which adoption of

the DOE environmental impact statement is practicable.

A proposed rule on this subject was published in the Federal Register for

public comment on May 5, 1988. In response to the comments, a change was made

to deal with a site other than the Yucca Mountain, Nev., site that has been

designated by Congress. Under NWPA provisions relating to a

Negotiator-selected site, the existing regulations of the Council on
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Environmental Quality would be applied in determining whether to adopt the DOE

environmental impact statement under such circumstances.
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Enclosure D

COMPARATIVE TEXT

(Final vs. Proposed Rule)

§ 51.67 Environmental information concerning geologic repositories.

(a) In lieu of an environmental report, the Department of Energy, as an

applicant for a license or license amendment pursuant to Part 60 of this

chapter, shall submit to the Commission any final environmental impact

statement y-aRd-aRy-supp~emeRt-tIe~eteT which the Department prepares in

connection with any geologic repository developed under Subtitle A of Title I

, or under Title IV, of the Nuclear Waste Policy Act of 1982, as amended.

ý64-The-f4Ra$-e~v•peRmenta$-4mpaet-statement-wh~eh-aeeempaR~es-the-

Depaptment-ef-E~epgyls-peeemme~dat~en-te-the-Ppes~dent-te-apppeve-a-s4te-fep-a

ppepaped-$•-aeeepdaRee-w~th-the-ppev4s~e~s-ef-seet~en-114ýf-ef-the-.Nue~eaP-

Waste-Pe4$ey-Aet-ef-1g82. (See §60.22 of this chapter as to required time

and manner of submission.) The statement shall include, among the

alternatives under consideration, denial of a license or construction

authorization by the Commission.

(b) ýeý Under applicable provisions of law, the Department of Energy 4s may

be required to supplement its final environmental impact statement if it makes

a substantial change in its proposed action that is relevant to environmental

concerns or determines that there are significant new circumstances or

information relevant to environmental concerns and bearing on the proposed

action or its impacts. The Department shall submit any supplement to its



-2-

final environmental impact statement to the Commission at-tke-Ome-aRd-*n

the-maRRep-desePqbed-4R-§ 6QT2-ef-•h's-ehapter. (See §60.22 of this

chapter as to required time and manner of submission.)

(c) ý44 Whenever the Department of Energy submits a final environmental

impact statement, or a final supplement to an environmental impact statement,

to the Commission pursuant to this section, it shall also inform the

Commission of the status of any civil action for judicial review initiated

pursuant to section 119 of the Nuclear Waste Policy Act of 1982. This status

report, which the Department shall update from time to time to reflect changes

in status, shall:

(1) State whether the environmental impact statement has been found by

the courts of the United States to be adequate or inadequate; and

(2) Identify any issues relating to the adequacy of the environmental

impact statement that may remain subject to judicial review.

§ 51.109 Public hearings in proceedings for issuance of materials license

with respect to a geologic repository.

(a) (1) In a proceeding for the issuance of a license to receive and

possess source, special nuclear, and byproduct material at a geologic

repository operations area, the NRC staff shall present its position on

whether it is practicable to adopt, without further supplementation, the

environmental impact statement (including any supplement thereto) prepared by

the Secretary of Energy. If the position of the staff is that supplementation

of the environmental impact statement by NRC is required, it shall file its
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final supplemental environmental impact statement with the Environmental

Protection Agency, furnish that statement to commenting agencies, and make it

available to the public, before presenting its position. In discharging its

responsibilities under this paragraph, the staff shall be guided by the

principles set forth in paragraphs (c) and (d) of this section.

(2) Any other party to the proceeding who contends that it is not

practicable to adopt the DOE environmental impact statement, as it may have

been supplemented, shall file a contention to that effect in accordance with

§2.714(b) of this chapter. Such contention must be accompanied by one or more

affidavits which set forth factual and/or technical bases for the claim that,

under the principles set forth in-paragraphs (c) and (d) of this section, it

is not practicable to-adopt the DOE environmental impact statement, as it may

have been supplemented. The presiding officer shall resolve disputes

concerning adoption of the DOE environmental impact statement by using, to the

extent possible, the criteria and procedures that are followed in ruling on

motions to reopen under §2.734 of this chapter.

(b) In any such proceeding, the presiding officer will determine those

matters in controversy among the parties within the scope of NEPA and this

subpart, specifically including whether, and to what extent, it is practicable

to adopt the environmental impact statement prepared by the Secretary of

Energy in connection with the issuance of a construction authorization and

license for such repository.

(c) The presiding officer will find that it is practicable to adopt the

any environmental impact statement prepared by the Secretary of Energy
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in connection with a geologic repository proposed to be constructed under

Title I of the Nuclear Waste Policy Act of 1982, as amended, unless:

(1)(i) The action proposed to be taken by the Commission differs from the

action proposed in the license application submitted by the Secretary of

Energy; and

(ii) The difference may significantly affect the quality of the human

environment; or

(2) Significant and substantial new information or new considerations

render the environmental impact statement inadequate. New-Wepmat~em-ep-Rew-

ee~s~ePat~e~s-shaT-Ret-be-4eemed-te-PendeP-the-env~Pe~menta;-4mpaet-

e•-Rew-eeR94depat~ee,-kave-beeR-addpessed-4Fi-a-supp~emeilta;-e~v#pe~meRta;-

4mpaet-statement-that-the-Seepetapy-e•-E~epgy-kas-subm#•ted-te-the.

Gemm~ss~eR-4R-aeeepda~ee-w#•k-the-ppevts~e~s-ef-th~s-ekapter.

(d) To the extent that the presiding officer determines it to be practi-

cable, in accordance with paragraph (c), to adopt the environmental impact

statement prepared by the Secretary of Energy, such adoption shall be deemed

to satisfy all responsibilities of the Commission under NEPA and no further

consideration under NEPA or this subpart shall be required.

(e) To the extent that it is not practicable, in accordance with

paragraph (c), to adopt the environmental impact statement prepared by the

Secretary of Energy, the presiding officer will:

(1) Determine whether the requirements of section 102(2)(A), (C), and (E)

of N'EPA and the regulations in this subpart have been met;
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(2) Independently consider the final balance among conflicting factors

contained in the record of the proceeding with a view to determining the

appropriate action to be taken;

(3) Determine, after weighing the environmental, economic, technical and

other benefits against environmental and other costs, whether the construction

authorization or license should be issued, denied, or appropriately

conditioned to protect environmental values;

(4) Determine, in an uncontested proceeding, whether the NEPA review

conducted by the NRC staff has been adequate; and

(5) Determine, in a contested proceeding, whether in accordance with the

regulations in this subpart, the construction authorization or license should

be issued as proposed.

(f) In making the determinations described in paragraph (e), the

environmental impact statement will be deemed modified to the extent that

findings and conclusions differ from those in the final statement prepared by

the Secretary of Energy, as it may have been supplemented. The initial

decision will be distributed to any persons not otherwise entitled to receive

it who responded to the request in the notice of docketing, as described in

§51.26(c). If the Commission or the Atomic Safety and Licensing Appeal Board

reaches conclusions different from those of the presiding officer with respect

to such matters, the final environmental impact statement will be deemed

modified to that extent and the decision will be similarly distributed.

(g) The provisions of this section shall be followed, in place of those

set out in §51.104, in any proceedings for the issuance of a license to
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receive and possess source, special nuclear, and byproduct material at a

geologic repository operations area.
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NEVADA NUCLEAR WASTE TASK FORCE, INC6•k'PDRATED
Alamo Plaza A -1

4550 W. Oakey Blvd. "24
Suite 111

Las Vegas, NV 89102 .
702-878-1885

FAX 702-878-0832 July 26, 1988

Secretary of the Commission
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Atten: Docketing and Service Branch

Dear Mr. Secretary:

We enclose our comment on the NRC's proposed rule for NEPA
review procedures for geologic repositories - 10CRF Parts 2,
51, and 60.

Enclosed is a copy of our brochure vhich describes the
nature and purpose of our organization.

A functioning State Advisory Board is in place to assist in
our endeavor.

The response that we receive clearly indicates that the vast
majority of the residents-of Nevada want to be able to
participate in the licensing proceedings. They want their
issues and concerns addressed. This includes the
transportation issue which under NEPA requires draft and
final EIS's.

Some people feel that the DOE is rushing the process. NRC
rules must be designed to assure (1) a system of checks and
balances, and (2) a fully open process which allows ample
opportunity for public participation.

Sincerely,

xudyeuive Dl
VExecutive Director

FC/ mm
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CaDM•NS ON THE NFV'S PFOPOSED RnLE
FOR NNTA REVIEW PRYCEDURES FOR GEXLCIX.;C RKPSI'ORIES

10 CFR Parts 2,--1'. and 60

While the Task Force has several concerns about the proposed rule, we
will discuss only two major overriding concerns. First, we believe that the
basic assumption that underlies the rule is, at best, based on an irncoplete
understanding of possible scenarios for the context of the Czrrnission'a
consideration of the DOE FEIS. At worst, the assumption is erroneously based
upon a very narrow view of the Cczmission's required detailed consideration of
a FEIS on the Yucca Mountain site. Second, we believe that the proposed rule
is inadequate because is inappropriately prejudices effective citizen
participation in the licensing proceeding.

Therefore, we request that the rule be reissued in a nuch different and
more complete format that addresses those concerns so that we can have a
further opportunity to coment.

I. InAPPFOPRIATE UNDERLYING ASSUMPTION
The proposed rule seems to assume that the only likely possibility of the

Cacrrissicn receiving a DOE FEIS is as part of a repository license application
after: Yucca Mountain is characterized and then is recamended by the
President to Congress; the State of Nevada files suit challenging the adequacy
of the FEIS (and presumably files its notice of disapproval, which is
overridden by Congress); the Court of Appeals finds the FEIS is rot
inadequate; and the only substantive issues before the NFC in the licensing
proceeding relate to radiological safety issues at Yucca Mountain. whale that
scenario is possible, it is not the only scenario, and perhaps not even the
rnst likely one. Thus, it is inappropriate for the Comnission to base so murh
of its proposed rule - consciously or unconsciously - on that assumption.

For exanmle, the proposed rule doesn't display any understanding of the
sa7e%.bat different role for an EIS arising from a Negotiator-selected site.
Until the passage of the Nuclear Waste Policy Act Amenrients of 19b7 (NWPAA),
DME's FEIS would have two purposes. First, the FEIS provides NEPA
documentation for the Secretary's recommendation of a site to the President
and for the President's decision. Second, the FEIS would acccrainy the ME
license application to the NYC and provide necessary environmental
documentation for the Nil's licensing decision. However, under the
requirements of the NWPAA for a Negotiator-chosen site (42 U.S.C 10247), the
FEIS would not be for site selection, but would only serve the purpose of
providing necessary NEPA documentation for the license application. An
environmental assessment, not a FEIS, is specifically required by Section
403(d)(1)) as part of the subnission to Congress for its approval of the
agreeient made the the affected state or Indian tribe and the MfE. 'Ife
prearble sos no recognition of this Negotiator possibility since it only
describes the FEIS as having the two purposes (p. 16139).

The proposed rule does not consider the likelihood that a court will f
that the FEIS is, in part, inadequate. The Conmission would then have to
review the decision and the FEIS to determine the inmpact of such a ruling on
the license application, including the adequacy of the Safety Analysis Report.

It is also possible that a court might not decide an EIS challenge before
the CcQndssion reached its licensing determination - a situation in which the
Commission should definitely review envirorinental issues, not just
radiological safety issues. Since the Cczmnission might make a licensing
decision within three years of the date of the application (as DOE expects,

I- I
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according to its Mission Plan and Project Decision Schadule), it is certainly j3
possible that a court might not have make a final decision on a tPA challer~e
in that tireframe. (Challenges to the MOE's guidelines have been before the
9th Circuit Court of Appeals since Deceber 1984.) It is also pssible that a-
court might delay its decision an the adequacy of a FEIS until it sees the
Ccrissiaxn's findings in a licensing decision. In either case, envircorrntaAl
issues would rot be pre-empted, nor would res judicata occur.

II. Prejudice to citizen parties in a licensina proceeding
The preamble of the proposed Thle states:

The preclusive effect of a prior judgment sustaining
DOE's environmental irpact statement would not
necessarily be limited to the petitioner of record
in that proceeding. It can be argued that those who
were represented by that petitioner would also be
barred from litigating the issue in a subsequent
action. (p. 16139)

The accanying footrote further indicates that "members of the public"
who had been represented by state officials "might be precluded, to tne same
extent, from raising the issues anew." (Id.)

Those statemen.s are rnt consistent with the Carmission's rules for
intervention and they are reflect an inappropriate and prejudicial attitude / '•
toward citizen participation in the licensing proceeding. The State of Nevada
almost certainly could not effectively represent all of the diverse interests
of all the citizens of the state, includig ngmembers of the Task Force. Thus,
the Task Force could raise similar issues but in respose to different
interests. Uinder the Carmission's rules for intervention (10 CFR 2.714),
individual citizens or groups -can be legitimate intervenors, including in
cases wbere state officials are also parties. The Carmission's rule anw the
preamble mnust not reflect a prejudice against such citizen intervention and
should not preclude their rights to raise issues, including related to the
FEIS, in the licensing proceeding.

Another possible scenario is that a state or citizen group might decide
that the basic issues regarding the adequacy of the repository should be
litigated in the Orrmission licensing proceedings, rather than in a NIYA
challenge to the FEIS. Sxch a position is both practically and legally
allowed under the NJPA, since the judicial review requirements of the NWPA
allow for judicial review of final decisions of the Cmuxssion - including
its adopting the ME FEIS. 42 U.S.C. 10139(a)(1)(A).

In summiary, the proposed rule seem to treat the adoption of DOE's FEIS
as a largely pro forma exercise, which follows exhaustive judicial review. It
is not appropriate for the NX1 to take that position. Such an assumption is
even less tenable given the various circumstances when the FEIS might not be
litigated. The Nevada Nuclear Waste Task Force believes that the proposed
rule is fundamentally flawed and that it must be substantially revised and re-
promulgated.

O



kction Plan
Form a Slate Advisory Board to
advise .mid advance the public
involvemenl program.

I'rovide ior individual parlicipa.
lion in the rederal and State
iticthear wasle programs.

;upport
Readahb, information and sum-
mavies p)relparcd by qualified
experts.

I )e.Iates,

let lures with emphasis on
qlueslion and answer sessions.

Direct mail infornialmio.

NNWIF will serve as a public
informalion center and clearing.
house urnder the sanction of the
State (of Nevada.

Provide administralive support to
ihe State Advisory Board.
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Membership
Complete and mail to:

Nevada Nut lear Waste Task Force
4550 W Oakey filvd.. Suite I l1
Las Vegas. Nevada 56.110-

Phone: (702) 878-1885 0
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High-Level
Nuclear Waste

Disposal
in NEVADA ?
Citizen Involvement

in the Federal
Decision Process
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The Problem
The Nuclear Waste Policy Amend-
nients Ad of 1987 designated
Youca Mountain. Nevada-85
ntiles northwest of Las Vegas--as
the oinly location for furher study
fo a potential high-level nuclear
waste repository.

Ret." a". . • . • . _i . . , .
* -. • • ,:. ~ • /*~ *.•.l.•• , a ; 4.

radioa6dlv, `wasl( s %vvte iJrnualIlr r'!
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')asles were' pre •1e[ !' compa•j •,|i~~ ~ !,A . .Q . .""•"#
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Tod, .owevet" h b - "' '
nucleairreaclos'genftlbig.15Sf;j
the'nation's electrical sup1ly, te '4
magnitqde'of wste produced is ... ~ ~ ,-.. .. 0. •"-. - A.m easure~d K p i.m e tric 10 6s. T h 0$ . :.! •'.
waste must lve isolatedfor At lea• t!,
io,)O'Tear:': :,* ' .* . .,*

The capacity of tJe yucca Moun",:-: I
fain Site is to be 40000 metric"'
Ions. Ihe lbflost hIxiC elcmen't to be.
enroctIl is plutomium which has
a hall lile tfi over 24.00(0 years.

Some Concerns
" Is the Yucca Mountain Site safe?

* What are ihe risks to our air,
waler and land?

" Are there risks to people and
wildlifel

" Transixorlalion:

-What roads or railroads?

-What about accidents?

-Who pays for protection?

-Who pays for training?

* Are there alternatives to a
repository?

" Is other research being done?

* Who pays for waste management
as a whole?

" What are the sociaoeconomic
impacts?

* Is il advisahle to I11t tons of high-
level radiation ii one location?

4 o11

What is my role?
There is a ie.]F need to inform
ourselves and become actively
involved in this national issue
which affects us inlividually
throughout ihe State o(f Nevada.

As cilizens of Nevada we must be
responsible for determining what
is important for our lives and
our future.

Remember...

N. N.W. T F

"Our difficulty has never been in
doing things; it has been in choos-
ing what to do."

"The democratic faith is based not
as much upon the assumption of
leadership by the few, as upon
the wisdom aml conshience of
the many."

"Democracy is the only political
philosophy that entitles and en-
ables the individual to say "NO"
to the governnment."

Democracy says "No" to the
governIllent lthat would invade the
natural rights otI the indlividual or
Ihe grolu..
I jqai be.,, Mw,g0uo.. ,•.o. I bso.0tw I I14..•.' hNI

1'. ' •'

NIVAIJA N|(KIAR %VASll tASK IFORCI. INC

The Nevada Nuclear Waste Task
Force is a non-profil organization,
serving the State of Nevada by
developing and impleinenting a
program which promotes public
participation in Ihe U.S. Oel)art-
nient of Energy's high-level nuclear
waste program in Nevada.

NNWTF believes this ca.n l•e best
accomp)lished by organizations andul
individuals joining Ifoether to leaun
and assist in the dissemination of
factual inftrirualion am I resoer, "p%.

Organizations can join the

Task Force.

Individuals can join Ite ltasL It( e.

There are no menilershil, charges
or fees.

The hasic purloose, of the Task
Force is to promote an inlormed
citizenry.

Ever), Nevadaiin .oluuduI I. inih-
ested. involved and prel)ar_'d to
infthencwe inigotrlant de:isions.
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AGENCY FOR NUCLEAR PROJECTS
NUCLEAR WASTE PROJECT OFFICE

Capitol Complex C ,." .
Carson CIty, Nevada 89710

(702) 885-3744

August 1, 1988

Secretary of the Commission
U.S. Nuclear Regulatory Commission
Attn: Docketing and Service Branch
1717 H Street, N.W.
Washington, DC 20555

Dear Mr. Secretary:

Enclosed you will find the comments of the State of
Nevada regarding the Proposed Rule: NEPA Review Procedures
for Geoloqic Repositories for Hiqh-Level Waste, amending 10
C.F.R. Parts 2, 51 and 60, published in Federal Register,
Vol. 53, No. 87, 5 May 1988.

We appreciate the opportunity to provide comment on
this Proposed Rule.

Sincerely,

AGENCY FOR NUCLEAR PROJECTS/
NUCLEAR WASTE PROJECT OFFICE

BY.:
Robert R. Loux
Executive Director

RRL*jm

Encl.
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NEVADA'S COMMENTS ON NRC'S PROPOSED
"NEPA REVIEW PROCEDURES FOR GEOLOGIC REPOSITORIES

FOR HIGH-LEVEL WASTE"

A. Comments Regarding the Supplementary Information

1. The Premise of the Proposed "Review Procedures."

The major underlying premise contained within the Supple-

mentary Information, offered by NRC staff to justify the

proposed rule, is wrong.1 It is wrong because it poses,

analyzes and answers the wrong question. Throughout, it

discusses the question how NRC should review and approve the

adequacy of DOE's EIS; (See e.g. 53 Fed. Reg. 16138, col. 2,

16144, col. I.). The correct question is how NRC should

perform its own, independent, NEPA responsibilities. This

fundamental error in NRC analysis leads to an unnecessary

discussion about res. judicata, collateral estoppel and bar,

subjects wholly irrelevant to NRC's correct performance of its

NEPA obligations. The real question, and the one answered by

the rule Nevada proposes herein, is how the NRC can "adopt"

the valuable portions of DOE's EIS to its (NRC's) own advan-

tage in performing its own responsibilities.

2. The NRC's Independent NEPA Responsibilities.

iBecause of this, Nevada's comments do not include line
by line criticism of NRC's proposed rule. Rather, we have
submitted an alternative proposal which is included in these
comments.
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Prior to passage of th National Environmental Policy Act,

42 U.S.C. 4310, et seq., the Commission's authority was con-

fined to radiological health and safety matters. NEPA expand-

ed that authority to guarding the environment from the adverse

environmental effects of nuclear plants - even from their non

radiological consequences. Where necessary the Commission may

impose license conditions to minimize those impacts. This

basic NRC law has been espoused by the Commission, Kansas Gas

and Electric Company (Wolf Creek, Unit No. 1), CL1-77-l, 5 NRC

1 (1977); by the court of appeals, Public Service Co. v. NRC,

582 F.2d'77 (1st Cir. 1978); Culpepper Leacue v. NRC, 574 F.2d

633 (D.C. Cir. 1978); Calvert Cliffs' Coord. Comm. v. AEC, 449

F.2d 1109 (D.C. Cir. 1971); and by the Supreme Court, Vermont

Yankee Nuclear Power Corp. v. NIDC, 435 U.S. 519 (1978);

Klepoe v. Sierra Club, 427 U.S. 390 (1979). Those cases are

stated in termns of the non-radiological environmental impacts

of nuclear plants. The NRC, of course, also has authority to

control the use and possession of nuclear materials in a more

generic sense than just at a nuclear power plant. See E5

51-92 of the Atomic Energy Act, 42 U.S.C. 2071-2122. That

authority is recognized in 5114(d) of the Nuclear Waste Policy

Act, 42 U.S.C. 10134(d): "The Commission shall consider an

application for a construction authorization for all or any

part of a repository in accordance with the laws applicable to

such applications. ... . Those applicable laws are, obvious-

ly, the Atomic Energy Act and NEPA.
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The confusion of the supplementary information regarding

the proper issue to analyze is, we think, caused by the fact

that more than one federal agency is involved in the major

federal action of siting, licensing and developing a high-lev-

el nuclear waste repository. (The Commission staff wrongly

perceives that "[w]hile the action being taken by DOE is the

recommendation to the President of a site for repository

development and the action being taken by the Commission is

the issuance of a construction authorization for a repository,

the relevant considerations in the two situations are identi-

cal." 53 Fed. Reg. 16139, col. 3.)

The law, both in the courts and at the Commission, is

that, where a major federal action involves two or more

federal agencies, each agency must evaluate the environmental

consequences of the enti.re .project and determine independently

whether NEPA has been satisfied. Tennessee Valley Authority
.2-'

(Phipps Bend Nuclear Plant, Units 1 and 2), ACAB-506, 8 NRC

533, 547 (1978) (cited for this same proposition by NRC at 53

Fed. Reg. 16138, col. 3); Silentman v. FPC, 566 F.2d 237

(D.C. Cir. 1875). And, of course, each agency involved in a

multi agency major federal action must independently apply its

unique statutory jurisdiction and authority. Here the NRC's

duty to enforce the Atomic Energy Act and the DOE's duty to
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carry out the Nuclear Waste Policy Act are not the same,

though each has its part in the same major federal action.2

There are exceptions to the general rule stated above

regarding multiple agency action under NEPA. An agency's NEPA

responsibilities may be compromised when the responsible

agency is itself forbidden to act as NEPA might otherwise

demand.3 U.S. v. S.C.R.A.P., 412 U.S. 669 (1973). Likewise

NEPA may be compromised where NEPA procedures would directly

frustrate the responsible agency's ability to carry out its

specific statutory duties. Flint Ridge Development Co. v.

Scenic Rivers, 426 U.S. 776 (1976). See Tennessee Valley

Authority, supra, p. 546. Neither of these conditions pertain

to the exercise of the NRC's NEPA responsibilities.

a. Compromise of the NRC's other statutory duties.

Prior to the Nuclear Waste Amendments Act of 1987, Pub.

L. 100-203, Congress had not limited the Commission's

2It is clear that the Commission and the Congress know
what NRC's independent responsibilities are. The Commission
staff's repeated reference to legislative reports include
numerous statements of "independent responsibilities of the
Commission." See 53 Feg. Reg. 16137, col. I, 2. But the text
of the supplementary information suggests that the quoted
language means "independent" of NEPA when it clearly means
"independent" of DOE's responsibilities.

3 The discussion in the supplementary information implies
that this exception applies when any other agency involved in
the multi agency major federal action is'lorbidden to act as
NEPA might otherwise demand.
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independent NEPA responsibilities at all. The NWPA, as

amended, now provides that the Commission "need not consider

the need for a repository, the time of initial availability of

a repository, alternate sites to the Yucca Mountain site, or

non geologic alternatives to a site" in the Commission's own

EIS. This limitation is not even preclusive of NRC's

consideration of these matters as NRC MAX but Oneed not"

consider them. And this new limitation only makes sense if

NRC has an otherwise complete and independent responsibility

under NEPA to prepare its own EIS. There are, certainly,

other environmental matters which NRC must consider which DOE

perhaps won't, as, for instance, 1) comparative design or

operational practices and their environmental effects at the

repository; 2) comparative methods for demonstration of

compliance with NRC's performance objectives and their

environmental -effects; 3) comparative methods of verification

of compliance with isolation standards and their environmental

effects; and, 4) as the NRC acknowledges, the environmental

effects of NRC denial of DOE's application. 53 Fed. Reg.

16141, col. 4.

The Commission's supplementary information does not base

its proposed rule on what the Nuclear Waste Policy Act says

about its NEPA duties. In fact the NWPA says only that any

EIS prepared by the Secretary of DOE "shall, to the extent

Practicable, be adopted by the Commission in con :-,:tipn with

the issuance by the Commission of a construction ;. thorization
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and license for such repository. To the extent such statement

is adoDted by the Commission, such adoption shall satisfy the

responsibilities of the Commission under [NEPA] and no further

consideration shall be required, except that nothing in this

subsection shall affect any independent responsibilities of

the Commission to protect the public health and safety under

the Atomic Energy Act of 1954". 5114(f) as amended, 42 U.S.C.

10134(f) (4).

This is nothing more than a restatement of the law

earlier set forth in T.V.A., S.C.R.A.P., and Flint Ridae, all

supra. The strained analysis of the supplementary information

pushes this obvious restatement of the law into authority for

the unwarranted proposition that finality on the legal virtues

of DOE's EIS forecloses NRC consideration of any environmental

issues it so chooses, including those listed in 5114(f) (6),

and limits NRC's independent NEPA responsibilities.

It may help to present the obvious analysis which the

supplementary information overlooks. "[T]o the extent practi-

cable" means to the extent that it is otherwise within the

customary practice of the NRC. See Webster's New Internation-

al Dictionary, unabridged 3rd Edition, 1961, p. 1780, where it

provides:

Practicable
1. Possible to practice or perform: capable

of being put into practice, done or accomplished:
FEASIBLE (a practicable method) (a practicable
aim) -
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2. a: capable of being used: usable (a
practicable weapon) b of a theatrical property

Practice
1. c The usual mode or method of doing

something

c.f. also, Black's Law Dictionary 1055, Random
House College Dictionary 1040.

'Practicability" is, after all, a matter of fact and

circumstances. It involves the reasoned evaluation whether

the square peg will fit in the round hole. (NRC's effort to

give the term a legal meaning in anticipation of its applica-

tion is a bit mystifying, particularly when in doing so the

Commission proposes to abandon some of its discretionary

power.)4 The word practicable has been analyzed in numerous

contexts, all of which indicate that practicability is a

question of comparing how something fits within some indepen-

dent alternative structure. See, e.g. C.P.C. Intern. Inc. v.

Train, 540 F.2d 1329-1341 (8th Cir. 1976) ("not wholly out of

proportion to"); Oxman v. WLS-TV, 595 F.Supp. 557 (N.D. Ill,

1984) ("as soon as practicable", a "practicable" time varies

from case to case); Newman v. Village of Hinsdale 592 F.Supp.

1307 (N.D. Ill, 1984) ("practicable" defined and distinguished

4Not only would we expect the Commission to be jealous of
its discretionary power, but we would be surprised if the
Commission really wanted to threaten the exercise of that
discretion by statements of prejudgment like "the Commission
does not anticipate imposition of license conditions with
significant environmental impacts" 53 Fed. Reg. ___ That
determination certainly can't be based on the exercise of
sound discretion and judgment when no specific proposal has
yet even been submitted to the Commission.
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from "practical"); Frey v. Security Insurance Company of

Hartford, 331 F.Supp. 140-143 (W.D. Penn, 1971) ("'practica-

ble' means feasible in the circumstances") Young v. Travelers

Insurance Co., 119 F.2d 877-880 (5th Cir. 1941) (cited and

quoted with favor in Transamerica Insurance Co. v. Parrot, 531

S.W.2d 306 at 312 as follows: "ItIhe words 'as soon as

practicable' are not words of precise and definite impact.

They are roomy words. They provide for more or less free

play. They are in their nature ambulatory and subject under

the guiding rule, to the impact of particular facts on partic-

ular cases"); Selinoer v. Governor of Maryland, 266 Md. 431,

A.2d 817, 819 (1972) ('practicable" means 'of a relative and

dependent character, to be controlled more or less by the

circumstances of the case").

The conc&pt of practicability in this case should be even

better informed as the concept is used in NEPA itself. 42

U.S.C. 4331(b) provides that "it is the continuing responsi-

bility of the Federal Government to use all practicable means"

etc. to accomplish environmental objectives. That phrase has

been much litigated and is the very basis of the exception,

stated in S.C.R.A.P. supra, that NEPA fits within, i.e. does

not require compromise of, an agency's more specific statutory

responsibilities. Judge Wright in Calvert Cliffs', supra p.

1112. opined that the NEPA phrase "all practicable means' was

a "flexible" phrase leaving the "reasonable room for the

exercise of discretion.
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The balance of the language of §114(f)(4) as amended, 42

U.S.C. 10134(f)(4), is also helpful. Congress, recognizing

NRC's independent NEPA responsibilities, contemplated that it

may be practicable only to adopt portions of DOE's EIS. And,

of course, even though NRC's adoption (in whole or part) of

DOE's E'IS would "satisfy the responsibilities of the Commis-

sion" under NEPA, 5 the performance of those responsibilities

would be open to legal challenge for failure of the adoption

to have been "practicable". Judicial review of NRC's issuance

of its own EIS is permitted under S119 (a) (1) (D) , 42 U.S.C.

10139(a) (1)(D), which permits review of any EIS prepared under

NEPA with respect to Commission licensure of a repository, or

action taken "under this subtitle."

b. NEPA procedures would frustrate the responsible agency's
ability to carry out its statutory duties.

The second exception to NRC's precedent and the general

rule that each agency has an independent duty to evaluate the

environmental consequences of the entire project in a

multi-agency major federal action is the Flint Ridge excep-

tion. In order for this exception to apply, NEPA procedures

5 Nevada takes significant exception to the proposition
that this language "couns~el(s] against the wide ranging
independent examination of environmental concerns that is
customary in licensing proceedings" 53 Fed. Reg. 16136, col.
1. If anything, NRC's "customary" proceedings dictate the
"practicability" of adopting DOE's environmental findings.
And if "counsel" is actually required, the Commission would
better look to the mandates of NEPA, 42 U.S.C. 4332, "to the
fullest extent possible".
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must directly frustrate the responsible agency's ability to

carry out its specific statutory duties. Assuming, but

reserving, that the Commission has a specific statutory duty

to issue a construction authorization within three (or four)

years after application therefore, see S114(d), 42 U.S.C.

10134(d), do NEPA procedures frustrate that duty? This, of

course is a question of fact which can not be answered except

in retrospect. Certainly, from today's perspective, NEPA

procedures do not frustrate that duty as DOE's EIS can serve

as NRC's draft EIS and the litigated licensing proceeding can

serve as, or simultaneously with, the comment and republica-

tion process. The Flint Ridoe exception arises from the "to

the fullest extent possible" language of NEPA, 42 U.S.C. 4332,

which the opinion in Flint Ridoe explains was not intended to

minimize NEPA but rather to assure greater compliance with

NEPA's directives.

Taking this substantive NWPA and NEPA law into account,

the NRC has proposed the wrong kind of rule. The.rule should

be positively stated, leaving open the question of which

portions of DOE's EIS are practicable to adopt under the

circumstances and standards then existing. The standard of

practicability should be the acceptability of adoption given

the constants of the NRC's then current practices and the

Commission's primary responsibility under the Atomic Energy 2"1

Act, the Nuclear Waste Policy Act and NEPA.

COMMENTS 10



a 9 * 4

3. Corruption of the holding in "Calvert Cliffs'.

One primary error in the analysis of the supplementary

information is the assumption that the NRC's responsibilities

under NEPA generally are limited to the publication of an

environmental impact statement and that if such a statement is

produced that the Commission has no other duty to consider

environmental issues. To the contrary, an environmental

impact statement is a disclosure document and in normal NRC

practice, environmental issues are litigable in the licensing

proceeding notwithstanding the EIS process. The Commission

staff would have it that the short phrase "and no further

consideration shall be required.", which appears in

5114(f)(4), means that adoption of DOE's EIS by NRC would

remove all environmental issues from litigation in the licens-

ing proceeding. That interpretation is contrary to the clear

direction of INEPA and puts the Commission at much risk of

violating NEPA on the basis of a strained interpretation of

§114(f) (4).

This error is really peculiar because the supplementary

information first cites Calvert Cliffs', supra, for its clear

holding that the NRC's "duty to consider environmental issues

extends through all stages of the Commission's review process-

es, including proceedings before hearing boards" and then

states that the Commission adoption of DOE's EIS "without

independent analysis" would square with Calvert Cliffs'. We

can find no way to explain this remarkable contortion of legal
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reasoning. Perhaps it would help to remind the Commission

what Judge Wright said in Calvert Cliffs' case.

"We believe that the Commission's crabbed
interpretation of NEPA makes a mockery of the
Act. What possible purpose could there be in the
Section 102(2)(C) requirement (that the "detailed
statement" accompany proposals through agency
review processes) if "accompany" means no more
than physical proximity - mandating no more than
the physical act of passing certain folders and
papers, unopened, to reviewing officials along
with other folders and papers? What possible
purpose could there be in requiring the "detailed
statement" to be before hearing boards, if the
boards are free to ignore entirely the contents
of the statement? NEPA was meant to do more than
regulate the flow of papers in the federal
bureaucracy. The word "accompany" in Section
102(2) (C) must not be read so narrowly as to make
the Act ludicrous. It must, rather, be read to
indicate a congressional intent that environmen-
tal factors, as compiled in the "detailed state-
ment," be considered through agency review
processes.

"Beyond Section 102(2)(C), NEPA requires
that agencies consider the environmental impact
of their actions "to the fullest extent possi-
ble." The Act is addressed to agencies as a
whole, not only to their professional staffs.
Compliance to the "fullest" possible extent would
seem to demand that environmental issues be
considered at every important stage in the
decision making process concerning a particular
action - at every stage where an overall balanc-
ing of environmental and non-environmental
factors is appropriate and where alterations
might be made in the proposed action to minimize
environmental costs. Of course, consideration
which is entirely duplicative is not necessarily
required. But independent review of staff
proposals by hearing boards is hardly a
duplicative function. A truly independent review
provides a crucial check on the staff's
recommendations. The Commission's hearing boards
automatically consider non-environmental factors,
even though they have been previously studied by
the staff. Clearly, the review process is an
appropriate stage at which to balance conflicting
factors against on another. And, just as
clearly, it provides an important opportunity to
reject or significantly modify the staff's
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recommended action. Environmental factors,
therefore, should not be singled out and
excluded, at this stace, from the Proper balance
of values envisioned by NEPA.

'The Commission's regulations provided that
in an uncontested proceeding the hearing board
shall on its own "determine whether the applica-
tion and the record of the proceeding contain
sufficient information, and the review of the
application by the Commission's regulatory staff
has been adequate, to support affirmative find-
ings on" various non-environmental factors. NEPA
requires at least as much automatic consideration
of environmental factors. In uncontested
hearings, the board need not necessarily go over
the same ground covered in the "detailed state-
ment." But it must at least examine the state-
ment carefully to determine whether "the review *
* * by the Commission's regulatory staff has been
adequate." And it must independently consider
the final balance among conflicting factors that
is struck in the staff's recommendation.

. NEPA establishes environmental
protection as an integral part of the Atomic
Energy Commission's basic mandate. The primary
responsibility for fulfilling that mandate lies
with the-Commission. Its responsibility is not
simply to sit back, like an umpire, and solve
adversary contentions at the hearing stage.
Rather, it must itself take the-initiative of
considering environmental values at every dis-
tinctive and comprehensive stage of the process
beyond the staff's evaluation and recommenda-
tion." Calvert Cliffs' Coord. Com. v. U.S. A. E.
Com'n, 449 F.2d 1109, 1117-1119 (1st Cir. 1971).

The AEC's proposed regulations overturned in Calvert

Cliffs' had essentially the same effect on agency environmen-

tal considerations as those proposed here. We would expect a

similar judicial determination if the matter were relitigated.

Another aspect of Calvert Cliffs', the AEC'-s contention 1
that it could rely on the environmental certifications of
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other agencies in lieu of its own consideration of environmen-

tal matters, is surprisingly similar to the supposition of

this proposed rule. But the court totally dismissed that

contention.

wCertification by another agency that its
own environmental standards are satisfied in-
volves an entirely different kind of judgment.
Such agencies, without overall responsibility for
the particular federal action in question, attend
only to one aspect of the problem: the magnitude
of certain environmental costs. They simply
determine whether those costs exceed an allowable
amount. Their certification does not mean that
they found no environmental damage whatever. In
fact, there may be significant environmental
damage (e.g., water pollution), but not quite
enough to violate applicable (e.g., water quali-
ty) standards. Certifying agencies do not
attempt to weigh that damage against the opposing
benefits. Thus the balancing analysis remains to
be done. It may be that the environmental costs,
though passing prescribed standards, are nonethe-
less great enough to outweigh the particular
economic and technical benefits involved in the
planned action. The only agency in a position to
make such a judgment is the agency with overall
responsibility for the proposed federal action -
the agency to which NEPA is specifically direct-
ed.

"The Atomic Energy Commission, abdicating
entirely to other agencies' certifications,
neglects the mandated balancing analysis.
Concerned members of the public are thereby
precluded from raising a wide range of environ-
mental issues in order to affect particular
Commission decisions. And the special purposes
of NEPA is subverted." Calvert Cliffs' Coord.
Com. v. U.S. A. E. Com'n, 449 F.2d 1109, 1123
(ist Cir. 1971).

4. The Preclusive Effect of Section 119.

The Commission staff, in the supplementary information,

53 Fed. Reg. 16139, 16140, argues that 5119 of the NWPA, 42

U.S.C. 10139, permits the Commission to "carry out a licensing
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review" which would "treat as settled those other issues

arising under NEPA." We disagree.

First, .ll9(a) (1) (D) permits judicial review of An EIS

with respect to action under the subtitle. 42 U.S.C.

10139(a) (1)(D). That section says nothing that would bar

review of NRC's refusal to issue its own EIS nor certainly its

refusal to consider the environmental merits or impacts of

DOE's proposed action. S114(f) (6) as amended does, of course,

permit NRC to avoid some of the issues of environmental merit,

if the Commission so chooses. But that is by virtue of

statutory language, not res judicata or collateral estoppel.

Second, the bar to which the supplemental information

refers is the bar to relitigation of the legal adequacy of

DOE's action, not NRC's. Because the two agencies' actions

are independent, a different legal and factual question is

posed in each instance. Certainly NRC is entitled to rely on

the conclusions reached by DOE in its EIS, its NEPA and AEA

discretion yet to be exercised, 6 but the Commission may not

rely on the finality of challenge to DOE's EIS as a bar to its

6This is in accord with the proper statement of the law,
at 53 Fed. Reg. 16136, that the Commission may give
substantial weight to the findings. of other bodies. Pub.
Serv. Comm. of N.H. (Seabrook Statfin, Units 1 and 2.),
CLI-77-8, 5 NRC 503 (1977).
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exercise of that discretion or as a bar to judicial review of

the failure to exercise that discretion properly.

Even if res judicata did work the way Commission staff

believes it does, and it does not, the suggested approach,

eliminating environmental issues from the licensing proceed-

ing, is contrary to the directive of NEPA that "to the fullest

extent possible . . . the public laws of the United States

shall be interpreted and administered in accordance with

[NEPA]" 42 U.S.C. 4332. That is the exact same provision upon

which the TVA relied when attempting to preclude environmental

issues from hearing simply because it had already done an EIS.

TV.A supra.

Third, as we have commented above, the res judicata

analysis presented is based on an analysis of the wrong

question, to wit how to review DOE's EIS for legal adequacy.

See e.g. 53 Fed. Reg. 16138, col. 2, 16144, col. 1. The right

question is how to perform NRC's NEPA responsibility. NRC

does not have a duty to review DOE's EIS for its legal adequa- -"0

cy Pe se. And of course, if it did, a prior Judicial ruling

on that issue would be res judicata. Moreover, it would be

law of the case. Res judicata analysis is just plain

inapposite to the correct question.

Fourth, the analysis is based on a spu..':.,us rationale 1 2".1

that "[tihe NWPA procedures really reflect " ...i different kinds
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of review." 53 Fed. Reg. 16139, col. 1. This rationale

disparges the statutory responsibilities of both the NRC and

the State. The first leg of this rationale disavows the clear

case law that the NRC has a duty to evaluate the radiological

consequences of a proposed action under the Atomic Energy Act

and a second duty, where not compromising to the first, to

evaluate the other environmental consequences of the proposal.

The second leg of this rationale makes a statement which Alice

wouldn't recognize, that the "State and Tribal provisions of

the Act" were to provide the process by which alternatives

were to have been considered. The State of Nevada heartily

declines to accept the proposition that it had any duty to

help DOE evaluate its alternatives. DOE certainly never

offered any opportunity to do so and Congress has made that

all quite academic anyway.

Last, the res judicata analysis puts potential EIS

challengers on the horns of a dilemma. See discussion at 53

Fed. Reg. 16140, col. 1. That dilemma is inconsistent with

the solubrious purposes of NEPA. The Commission staff would

hope to bar judicial review of NRC environmental review by

delay past the statute of limitations, imposed by S119(c), 42

U.S.C. 10139(c), which began to turn when DOE published its

EIS. Challengers would then have to choose whether to let the

statute run on DOE's earlier, perhaps more limited, EIS, or

challenge it as its only opportunity to raise the
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environmental issues. The Commission staff's patent strategy

is offensive to NEPA.j 2'I

5. Completeness of Application.

The Commission staff notes in Note 1 to the supplementaryl '-'
information, 53 Fed. Reg. 16134, col. 1, that "the Commission

regulations call for the [DOE] application [for a construction

authorization] to be as complete as possible in the light of

information that is reasonably available at the time of

docketing - i.e. prior to commencement of construction. 10

C.F.R. 60.24(a)." The proposed rule, 53 Fed. Reg. 16147, col.

2, adopts that same basic standard. However that standard is

insufficient. The problem with Section 60.24, either in its

current form or as proposed, is that it does not place upon

the Department of Energy the requirement that its application

be supported by sufficient information. If, for instance, the

Department of Energy should fail to characterize Yucca Moun-

tain completely but nevertheless submit its application to the

NRC, perhaps under political duress to do so, then it might be

construed that the information then developed, even though

inadequate, was all that was "reasonably available." This

problem is one that has been identified repeatedly by the

State of Nevada in the committee meetings of the High-Level

Nuclear Waste Licensing Support System Advisory Committee

which has recently proposed amendments to 10 C.F.R. Part 2 -

Subpart J. NRC representatives in that advisory committee

agreed, at the committee's July 19, 1988 meeting, that
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reference to the 10 C.F.R. 60.24(a) standard would be deleted

from the supplementary information for that proposed rule in

order to leave open the question of the appropriate standard.

In the supplementary information for the 10 C.F.R. Part 2

- Subpart J rules, the Commission will express the opinion

that "the information it needs in order to be able to consider

the issuance of a construction authorization is generally the

same as will be needed prior to issuance of a license to

receive and possess high-level waste (HLW)." This, of course,

overlooks the fact that during the course of construction at a

repository site the Department of Energy will gain much new

information about the site which will better inform the

Commission in whether to grant a license to receive and posses

high-level waste. Therefore the "time of docketing" the

application for construction authorization hardly seems the

appropriate time to determine the amount of information which

is "reasonably available". The rule which we propose and

submit herewith makes no amendment to Section 60.24(a),

leaving that matter for further discussion of the appropriates '/V\)

standard.

6. The Nuclear Waste Policy Amendments Act of 1987.

The supplementary information discusses the changes made

by Congress in the "licensing process" by the Nuclear Waste

Policy Amendments Act of 1987, Title V, Subtitle A, Omnibus

Budget Reconciliation Act of 1987, Pub. L. 100-203. The
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Commission staff incorrectly states what Congress did. Indeed

Congress made significan-t changes to the process by which DOE

would recommend sites to the President, but the only changes

which the Congress made to the "licensing process" of the

Commission were adding of the language in S114(f)(6) (permit-

ting NRC to exclude certain considerations from its EIS) and

deleting the date by which the Commission was to have issued a

final decision approving or disapproving the issuance of a

construction authorization. See Pub. L. 100-203, S5011(j).

Where Congress made a specific limited alteration to the

Commission's anticipated licensing practice, it is wrong to

characterize Congress's change in DOE's statutory responsibil-

ities as an intention to change the NRC's statutory responsi-

bilities.

7. Petition For Rulemaking.

The supplementary information to the proposed rule

requests that any person desiring to comment on the rulemaking

petition filed by the States of Nevada and Minnesota, docketed

as PRM 60-2A on October 3, 1985, do so now.

The State of Nevada is not satisfied that the Nuclear

Regulatory Commission has responded to its petition for

rulemaking in a timely way. It should not take nearly three

years to respond to a proposal. And the mere inclusion of

opportunity for comment in the context of this rule regarding

NEPA is an inadequate response. The supplementary information

is correct that the petition for rulemaking 60-2A proposed an
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amendment to 10 C.F.R. 60.24 which would have required the

Commission to "evaluate the environmental impact statement

required by 42 U.S.C. 10134(f) and 10 C.F.R. 60.21(a) to

determine whether its adoption by the Commission would not

compromise the independent responsibilities of the Commission

to protect the public health and safety under the Atomic

Energy Act of 1954 (42 U.S.C. 2011, et. seq.)'. The proposed

rule then went on to specify the considerations which the

Commission should take into account in making such a determi-

nation. A number, though not all, of the considerations

suggested were mooted by the Nuclear Waste Policy Amendments

Act of 1987. We have, therefore, rewritten and included the

proposal contained in PRM60-2A in the proposed rule which we

submit with these comments. Nevada continues to believe that

a straightforward, substantive standard which may be applied

objectively ii the best course by which the NRC can guarantee

the performance of its own NEPA responsibilities and preserve

its own discretion. We have also attempted to create a

procedure which resembles familiar practice under NEPA, rather

than creating a new and unfamiliar course, the monies of which

may require subsequent administrative judicial interpretation.

B. Nevada's Proposed Rules.

Nevada has submitted, as part of these comments, a

redrafted version of the proposal published at 53 Fed. Reg.

16144. We have attempted to 1) integrate the NRC proposed

COMMENTS 21



0 . . a

environmental impact statement submission process within the

other amendments to 10 C.F.R. Part 2 of which we are aware by

reason of Nevada's participation in the High-Level Waste

Licensing Support System Advisory Committee; 2) establish a

system by which the Commission can retain its discretion to

consider and act upon environmental issues in licensing of a

repository; and 3) at the same time adopt DOE's EIS 'to the

extent practicable.' We have adopted as much of the NRC

proposal as possible so as to minimize the differences between

the two proposals. The proposed rules follow.

PART 2 - RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 is revised to read

as follows: Secs. 161, 181, 68 Stat. 948, 953, as amended (42

U.S.C. 2201, 2231); sec. 191, as amended, Pub. L. 87-615, 76

Stat. 409 (42 U.S.C. 2241); sec. 201, 88 Stat. 1242, as

amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62, 63, 81,

103, 104, 105, 68 Stat. 930, 932, 933, 935, 936, 937, 938, as

amended (42 U.S.C. 2073, 2092, 2093, 2111, 2133, 2134, 2135);

sec. 114(f), Pub. L. 97-425, 96 Stat. 2213, as amended (42

U.S.C. 10134(f)); sec. 102, Pub. L. 91-190, 83 Stat. 853, as

amended (42 U.S.C. 4332); *sec. 301, 88 Stat. 1248 (42 U.S.C.

5871). Sections 2.102, 2.103, 2.104, 2.105, 2.721 also issued

under secs. 102, 103, 104, 105, 183, 189, 68 Stat. 936, 937,

938, 954, 955, as amended (42 U.S.C. 2132, 2133, 2134, 2135,

COMMENTS 22



. I .

2233, 2239). Section 2.105 also issued under Pub. L. 97-415,

96 Stat. 2073 (42 U.S.C. 2239). Sections 2.200-2.206 also

issued under secs. 186, 234, 68 Stat. 955, 83 Stat. 444, as

amended (42 U.S.C. 2236, 2282); sec. 206, 88 Stat. 1246 (42

U.S.C. 5846). Sections 2.600-2.606 also issued under sec.

102, Pub. L. 91-190, 83 Stat. 853, as amended (42 U.S.C.

4332). Sections 2.700a, 2.719 also issued under 5 U.S.C. 554.

Sections 2.754, 2.760, 2.770 also issued under 5 U.S.C. 557.

Section 2.790 also issued under sec. 103, 68 Stat. 936, as

amended (42 U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800 and

2.808 also issued under 5 U.S.C. 553. Section 2.809 also

issued under 5 U.S.C. 553 and sec. 29, Pub. L. 85-256, 71

Stat. 579, as amended (42 U.S.C. 2039). Subpart K also issued

under sec. 189, 68 Stat. 955 (42 U.S.C. 2239); sec. 134, Pub.

L. 97-425, 96 Stat. 2230 (42 U.S.C. 10154). Appendix A also

issued under sec. 6, Pub. L. 91-560, 84 Stat. 1473 (42 U.S.C.

2135). Appendix B also issued under sec. 10, Pub. L. 99-240,

99 Stat. 1842 (42 U.S.C. 2021b et seq.).

2. In section 2.101, paragraphs (f) (1), (2), (4), (5),

and (7) are revised to read as follows:

5 2.101 Filing of application.

(f) (1) Each application for a license to receive and

possess high-level radioactive waste at a geologic repository

operations area pursuant to Part 60 of this chapter and any

environmental impact statement required in connection
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tnerewith pursuant to Subpart A of Part 51 of this chapter

shall be processed in accordance with the provisions of this

paragraph.

(2) To allow a determination as to whether the applica-

tion is complete and acceptable for docketing, it will be

initially treated as a tendered document, and a copy will be

available for public inspection in the Commission's Public

Document Room. Twenty copies shall be filed to enable this

determination to be made.

(5) If a tendered document is complete and acceptable

for docketing, the applicant will be requested to (i) submit

to the Director of Nuclear Material Safety and Safeguards such

additional copies of the application and environmental impact

statement as the regulations in Part 60 and Subpart A of Part

51 of this chapter require, (ii) serve a copy of such applica-

tion and environmental impact statement on parties and poten-

tial parties as defined by 2.1001 and (iii) make direct

distribution of additional copies to Federal, State, Indian

Tribe, and local officials in accordance with the requirements

of this chapter and written instructions from the Director of

Nuclear Material Safety and Safeguards. All such copies shall

be completely assembled documents, identified by docket

number. Subsequently distributed amendments to the applica-

tion, however, may include revised pages to previous submit-

tals and, in such cases, the recipients will be responsible

for inserting the revised pages.
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(7) Amendments to the application and supplements to the

environmental impact statement shall be filed and distributed

and a written statement shall be furnished to the Director of

Nuclear Material Safety and Safeguards in the same manner as

for the initial application and environmental impact state-

ment.

PART 51 - ENVIRONMENTAL PROTECTION REGULATIONS FOR DOMESTIC

LICENSING AND RELATED REGULATORY FUNCTIONS

3. The authority citation for Part 51 is revised to

read as follows: Sec. 161, 68 Stat. 948, as amended (42

U.S.C. 2201); secs. 201, as amended, 202, 88 Stat. 1242, as

amended, 1244 (42 U.S.C. 5841, 5842).

Subpart-A also issued under National Environmental Policy

Act of 1969, secs. 102, 104, 105, 83 Stat. 853-854, as amended

(42 U.S.C. 4332, 4334, 4335); and Pub. L. 95-604, Title II, 92

Stat. 3033-3041. Section 51.22 also issued under sec. .274, 73

Stat. 688, as amended by 92 Stat. 3036-3038 (42 U.S.C. 2021)

and under Nuclear Waste Policy Act of 1982, sec. 121, 96 Stat.

2228 (42 U.S.C. 10141). Secs. 51.43 and 51.109 also issued

under Nuclear Waste Policy Act of 1982, sec. 114(f), 96 Stat.

2216, as amended (42 U.S.C. 10134(f)).

4. In S 51.20, existing paragraph (b)(13) is

redesignated as paragraph (b)(14) and a new paragraph (b)(13)

is added to read as follows: 5 51.20 Criteria for and
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identification of licensing and regulatory actions recuiring

environmental impact statements.

(b) *

(13) Issuance of a construction authorization and

license pursuant to Part 60 of this chapter.

5. Section 51.21 is revised to read as follows:

5 51.21 Criteria for and identification of licensing and

reaulatorv actions recuiring environmental assessments.

All licensing and regulatory actions subject to this

subpart require an environmental assessment except those

identified in 5 51.20(b) as requiring an environmental irpact

statement, those identified in S 51.22(c) as categorical

exclusions, and those identified in S 51.22(d) as other

actions not requiring environmental review. As provided in

551.22(b), the Commission may, in special circumstances,

prepare an environmental assessment on an action covered by a

categorical exclusion.

6. Section 51.22 is amended, by revising the heading

and adding a new paragraph (d), to read as follows:

5 51.22 Criterion for categorical exclusion: identification of

licensing and regulatory actions eligible for categorical

exclusion or otherwise not requiring environmental review.

* * 6 *
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(d) In accordance with section 121 of the Nuclear Waste

Policy Act of 1982 (42 U.S.C. 10141), the promulgation of

technical requirements and criteria that the Commission will

apply in approving or disapproving applications under Part 60

of this chapter shall not require an environmental impact

statement, an environmental assessment, or any environmental

review under subparagraph (E) or (F) of section 102(2) of

NEPA.

7. In S 51.26, paragraph (a) is revised and a new

paragraph (c) is added, to read as follows:

. 51.26 Recuirement to Publish notice of intent and conduct

scovino Drocess.

(a) Whenever the appropriate NRC staff director deter-

mines that an environmental impact statement will be prepared

by NRC in connection with a proposed action, a notice of

intent will bp prepared as provided in S 51.27, and will be

published in the Federal Register as provided in S 51.116, and

an appropriate scoping process (see SS 51.27, 51.28 and 51.29)

will be conducted.

(c) Upon receipt of an application and accompanying

environmental impact statement under S60.22 of this chapter

(pertaining to geologic repositories for high-level radioac-

tive waste), the appropriate NRC staff director will include

in the notice of docketing required to be published by

52.101(f) (8) of this chapter a statement that the Commission

will, in accordance with 551.109, ,:onse.,er whether to adopt
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all or portions of the environmental impact statement. If the

appropriate NRC staff director determines, at the time of such

publication or at any time thereafter, that NRC should prepare

an environmental impact statement in connection with the

Commission's action on the license application, the procedures

set out in paragraph (a) of this chapter shall be followed.

8. A new 5 51.67 is added to read as follows:

51.67 Environmental information concerning geoloQic reposi-

tories.

(a) In lieu of an environmental report, the Department

of Energy, as an applicant for a license or license amendment

pursuant to Part 60 of this chapter, shall submit to the

Commission any final environmental impact statement, and any

supplement thereto, which the Department prepares in connec-

tion with any geologic repository developed under Subtitle A

of Title I of the Nuclear Waste Policy Act of 1982.

(b) The final environmental impact statement which

accompanies the Department of Energy's recommendation to the

President to approve a site for a geologic repository shall be

submitted to the Commission at the time and in the manner

described in S 60.22 of this chapter. Such statement shall be

prepared in accordance with the provisions of section 114(f)

of the Nuclear Waste Policy Act of 1982. The statement shall

include, among the alternatives under consideration, denial of

a license or construction authorization by the Commission.

(c) Under applicable provisions of law, the Department

of Energy is required to supplement its final environmental
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impact statement whenever the Department makes a substantial

change in its proposed action that is relevant to environmen-

tal concerns or determines that there are significant new

circumstances or information relevant to environmental con-

cerns and bearing on the proposed action or its impacts. The

Department shall submit any final supplement to its final

environmental impact statement to the Commission at the time

and in the manner described in S 60.22 of this chapter.

(d) Whenever the Department of Energy submits a final

environmental impact statement, or a final supplement to an

environmental impact statement, to the Commission pursuant to

this section, it shall also inform the Commission of the

status of any civil action for judicial review initiated

pursuant to section 119 of the Nuclear Waste Policy Act of

1982. This status report, which the Department shall update

from time to time to reflect changes in status, shall:

(1) State whether the environmental impact statement has

been found by the courts of the United States to be adequate

or inadequate; and

(2) Identify any issues relating to the adequacy of the

environmental impact statement that may remain subject to

judicial review.

9. A new S 51.109 is added to read as follows:

5 51.109 Public hearinQs in proceedings for issuance of

materials license with respect to a QeoloQic repository.

(a) (1) In a proceeding for the issuance of a license to

receive and possess source, special nuclear, and by-product
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material at a geologic repository operations area, the NRC

staff shall present its position whether it is practicable or

not to adopt, without further supplementation, the environmen-

tal impact statement (including any supplement thereto)

prepared by the Secretary of Energy. In discharging its

responsibilities under this paragraph, the staff shall be

guided by the principles set forth in paragraphs (c) and (d)

of this section.

(2) Any other party to the proceeding who contends that

it is not practicable to adopt the DOE environmental impact

statement, as it may have been supplemented, shall file a

contention to that effect in accordance with 52.714(b) or

52.1014 of this chapter.

(b) In any such proceeding, the presiding officer will

determine those matters in controversy among the parties

within the scepe of NEPA and this. subpart, specifically

including whether, and to what extent, it is practicable to

adopt the environmental impact statement prepared by the

Secretary of Energy in connection with the issuance of a

construction authorization and license for such repository.

(c) It shall be practicable for the Commission to adopt

the environmental impact statement prepared by the Secretary

of Energy if:

(1) The action proposed to be taken by the Commission is

sufficiently similar to the action proposed in the license

application submitted by the Secretary of Energy so that any
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difference between the two actions will not significantly

affect the quality of the human environment.

(2) Information or considerations unavailable to the

Secretary do not render the environmental impact statement

inadequate to perform the Commission's independent NEPA

responsibilities. Information or considerations shall be

deemed available to the Secretary if the information or

considerations have been addressed in a supplemental environ-

mental impact statement that the Secretary has submitted to

the Commission in accordance with the provisions of this

chapter.

(3) Adoption of the Secretary's environmental impact

statement, or any portion thereof, would not compromise the

independent responsibility of the Commission to protect the

public health and safety under the Atomic Energy Act of 1954.

(4) Adoption of the Secretary's environmental impact

statement will fit within the administrative structure by

which the Commission considers the environmental implications

of proposed major federal actions.

(5) The considerations established by (1), (2), (3), and

(4) shall be applied in such a manner to utilize all those

portions of the Secretary's environmental impact statement

upon which it is permissible, under NEPA, for the Commission

to independently rely.

(d) To the extent that the presiding officer determines

it to be practicable to adopt all or any part of the environ-

mental impact statement prepared by the Secretary of Energy,
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such adoption shall be deemed to satisfy all responsibilities

of the Commission under Section 102(2)(c) of NEPA, 42 U.S.C.

4332(2) (c). Such satisfaction shall not foreclose considera-

tion of environmental issues by the Commission for which

contentions have been filed pursuant to 2.501(a)(2) or which J o>1

have been otherwise identified by the Commission.

(e) To the extent that it is not practicable to adopt

the environmental impact statement prepared by the Secretary

of Energy, the presiding officer will:

(1) Determine whether the requirements of section

102(2) (A), (C), and (E) of NEPA and the regulations in this

subpart have been met;

(2) Independently consider the final balance among

conflicting factors contained in the record of the proceeding

with-a view to determining the appropriate action to be taken;

(3) Determine, after weighing the environmental, econom-

ic, technical and other benefits against environmental and

other costs, whether the construction authorization or license

should be issued, denied, or appropriately conditioned to

protect environmental values;

(4) Determine, in an uncontested proceeding, whether the

NEPA review conducted by the NRC staff has been adequate; and

(5) Determine, in a contested proceeding, whether in

accordance with the regulations in this subpart, the construc-

tion authorization or license should be issued as proposed.

(f) The determinations described in paragraphs (b)

through (e), and the similar review determinations of the
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Atomic Safety and Licensing Appeal Board and the Commission,

shall be incorporated in the Commission's final environmental

impact statement which shall be published by the Commission in

accordance with 551.118. That final environmental impact

statement shall not be "final" action for purposes of judicial

review until the Commission's action approving or disapproving

the construction authorization is similarly "final' under the

Administrative Procedures Act.

PART 60 - DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES IN GEOLOG-

IC REPOSITORIES

10. The authority citation for Part 60 is revised to

read as follows: Secs. 51, 53, 62, 63, 65, 81, 161, 182, 68

Stat. 929, 930, 932, 933, 935, 948, 953, 954, as amended (42

U.S.C. 2071, 2073, 2092, 2093, 2095, 2111, 2201, 2232, 2233);

secs. 202, 206, 88 Stat. 1244, 1246 (42 U.S.C 5842, 5846);

secs. 10 and 14, Pub. L. 95-601, 92 Stat. 2951 (42 U.S.C.

2021a and 5851); sec. 102, Pub. L. 91-190, 83 Stat. 853 (42

U.S.C. 4332); secs. 114, 121, Pub. L. 97-425, 96 Stat. 2213,

2228, as amended (42 U.S.C. 10134, 10141).

For the purposes of section 223, 68 Stat. 958, as amended

(42 U.S.C. 2273), SS 60.10, 60.71 to 60.75 are issued under

sec. 161o, 68 Stat. 950, as amended (42 U.S.C. 2201(o)).

11. In S 60.15, paragraph (c) is removed and paragraph

(d) is redesignated as paragraph (c).
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12. In S 60.21, paragraph (a) is revised to read as

follows:

5 60.21 Content of aiplication.

(a) An application shall consist of general information

and a Safety Analysis Report. An environmental impact state-

ment shall be prepared in accordance with the Nuclear Waste

Policy Act of 1982, as amended, and shall accompany the

application. Any Restricted Data or National Security Infor-

mation shall be separated from unclassified information.

13. Section 60.22 is revised to read as follows:

5 60.22 FilinQ and distribution of application.

(a) An application for a license to receive and possess

source, special nuclear, or by-product material at a geologic

repository operations area at a site which has been character-

ized, and any-amendments thereto, and an accompanying. environ-

mental impact statement and any final supplements thereto

shall be signed by the Secretary of Energy or the Secretary's

authorized representative and shall be filed in triplicate

with the Director.

(b) Each portion of such application and any amendments,

and each environmental impact statement and any final

supplements thereto, shall be accompanied by 30 additional

copies. Another 120 copies shall be retained by DOE for

distribution in accordance with written instructions from the

Director or the Director's designee.
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(c) DOE shall, upon notification of the appointment of

an Atomic Safety and Licensing Board, update the application,

eliminating all superseded information, and supplement the

environmental impact statement if necessary, and serve the

updated application and environmental impact statement (as it

may have been supplemented) as directed by the Board. At that

time DOE shall also serve one such copy of the application and

environmental impact statement on the Atomic Safety and

Licensing Appeal Panel. Any subsequent amendments to the

application or final supplements to the environmental impact

statement shall be served in the same manner.

(d) At the time of filing of an application and any

amendments thereto, one copy shall be made available in an

appropriate location near the proposed geologic repository

operations area (which shall be a public document room, if one

has been established) for inspection by the public and updated

as amendments to the application are made. The environmental

impact statement and any final supplements thereto shall be

made available in the same manner. An updated copy of the

application, and the environmental impact statement and final

supplements, shall be produced at any public hearing held by

the Commission on the application, for use by any party to the

proceeding.

(e) The DOE shall cektify that the updated copies of the

application, and the environmental impact statement as it may

have been supplemented, as referred to in paragraphs (c) and

(d) of this section, contain the current contents of such
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documents submitted in accordance with the requirements of

this part.

14. In S 60.24, the section heading and paragraph (c) is

revised to read as follows:

5 60.24 Updating of application and environmental impact

statement.

(c) The DOE shall supplement its environmental impact

statement in a timely manner so as to take into account the

environmental impacts of any substantial changes in its

proposed actions or any significant new circumstances or

information relevant to environmental concerns and bearing on

the proposed action or its impacts.

15. In S 60.31, the introductory paragraph is revised to

read as follows:

5 60.31 Construction authorization.

Upon review and consideration of an application and

environmental impact statement submitted under this part, the

Commission may authorize construction if it determines:

16. In 5 60.51, the introductory portion of paragraph

(a), and paragraph (b), are revised to read as follows:

5 60.51 License amendment for permanent closure.

(a) DOE shall submit an application to amend the license

prior to permanent closure. The submission shall consist of

any update of the license application submitted under SS 60.21

and 60.22, including:
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(b) If necessary, so as to take into account, the envi-

ronmental impact of any substantial changes in the permanent

closure activities proposed to be carried out or any signifi-

cant new information regarding the environmental impacts of

such closure, DOE shall also supplement its environmental

impact statement and submit such statement, as supplemented,

with the application for license amendment.

C. Comparison of the Practical Tmplementations of NRC's and

Nevada's Proposed Rules.

1. The Problems With Implementation of the NRC's

Prooosed Rule.

The NRC's proposed rule anticipated only a single

repository site having been recommended by DOE in its finil

environmental impact statement. This overlooks the

possibility that the Negotiator, established by Title IV of

the NWPA as amended, S 5041, Title V. Pub. L. 100-203

recommends a different site. The procedures and environmental

issues important to the NRC in that event are not anticipated

by NRC's proposed rule. For instance, in a negotiated site

case, the host state will have foregone its right to litigate

the DOE's EIS altogether. But that state won't have

relinquished its right to expect full consideration of

environmental issues by the Commission.

The proposed rule does not adequately address the 1
practical problem that litigation over DOE's EIS could be
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protracted, perhaps longer than the NRC licensing process and

certainly longer than the date when, under the proposed, NRC

staff must advise the Board regarding its decision to adopt

the EIS. This could put the Commission in a position where it

could not move.

2. The Advantage of Nevada's Proposed Rule

Nevada's proposed rule retains the Commission's

discretion and establishes a process which could be utilized

in any DOE or Negotiator proposed action.

Nevada's proposal protects against early litigation

against NRC for failure to comply with NEPA. NRC's proposal

does not.

Nevada's proposal introduces no time delays in the

exercise of NRC's licensing jurisdiction.

Nevada's proposal takes into account the other

changes anticipated to 10 CFR 2. NRC's proposal does not.

D. Recommended Action

The Commission should make major changes in its proposed

rule and submit them again for comment. In the alternative,
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the Commission should establish some other mechanism by which

to incorporate Nevada's concerns into the rule.
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RE: Proposed changes to 10 C.F.R. Parts
2, 51 and 60

Dear Mr. Chilk,

The Environmental Defense Fund ("EDF") is
a non-profit organization with over 60,000
members nationwide. Our members include
attorneys, scientists, economists, educators and
other professionals and concerned citizens who
are interested in preserving and creating the
best possible national and global environment.
Towards that goal, EDF advocates minimizing the
uses of hazardous materials and selecting the
most prudent management systems for existing
hazardous wastes, including nuclear waste.
Through legislative, administrative, and court
action, EDF has participated in the debate over
this nation's long term strategy for nuclear
waste disposal. For example, EDF took part in
the High Level Waste Licensing Support System
negotiated rulemaking conducted by the Nuclear
Regulatory Commission ("NRC", "the Commission").

We have reviewed the proposed changes to
NRC's rules for compliance with the National
Environmental Policy Act ("NEPA") in the context
of the Nuclear Waste Policy Act of 1982 and the
1987 amendments thereto (collectively "NWPA").
EDF urges the Commission to abandon the dramatic
diminution of its licensing authority which
these proposed changes would effect. Instead,
EDF would urge the Commission to withdraw this
proposal and prepare and publish a new set of
amendments to its existing rules which conform
them as necessary to the cliar process
variations required by NWPA: *ut do not
illegally reduce the scope tif N.C's.repository
licensing review.
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(202) 387-3500
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Oakland, CA 94618
(415) 658-8008
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Richmond, VA 23219
(804) 780-1297

128 East Hargett Street
Raleigh, NC 27601
(919) 821-7793
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Samuel Chilk, NRC Secretary
August 2, 1988
Page 2

From our review, EDF would support the proposed changes to

the following sections of NRC's rules in 10 C.F.R. as primarily

or entirely noncontroversial: Part 2, section 101; Part 51,

sections 20, 21, 22, 26(a), 67(a), 67(b), 67(d), 109(a) (1),

109(b), 109(e), 109(g), and 118; and Part 60, sections 22, 31 and

51(a). We believe that NRC could adopt these sections, following

this public comment and review period, with appropriate

modifications to conform to the rule which will be produced as a

result of the recently completed negotiated rulemaking (that will

add an new subpart to 10 C.F.R. Part 2 to allow for the use of an

enhanced "Licensing Support System" during the Commission's

consideration of the repository).

Interpreting the NWPA, NRC argues generally that the

Commission's NEPA responsibilities are limited under the NWPA,

that the Commission is entitled to adopt the Environmental Impact

Statement ("EIS") that the Department of Energy ("DOE") will

prepare pursuant to NWPA section 114, that the Commission need

not do any independent analysis of the environmental issues which

DOE covers in its EIS nor consider such issues in the licensing

process, and that, with regard to environmental mitigation

measures presented in DOE's EIS, NRC has no duty to include such

measures as conditions in its repository license. (EDF refers

through to an NRC "license" and "licensing process." Our intent
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is to include in these shorthand phrases the NRC construction

authorization and process for issuing such authorization, too.)

This attempt by the Commission to limit its duties is simply

appalling. NRC is the sole federal agency with the power to

grant or deny a license to DOE for this nation's first, and

potentially only, high level nuclear waste repository. Given its

role as licensor, the Commission is also the federal agency with

the ultimate responsibility for the fate, and with the final say

as to what must be done to ensure the public and environmental

safety, of such repository. The Commission simply cannot -- by

rule -- shirk the awesome responsibility which Congress gave to

it -- by law:

EDF finds it ironic that the Commission, which just invested

nine months worth of two day meetings to draft a rule which would

govern discovery and procedural matters for the licensing,

clearly a sign that the Commission recognizes the serious nature

of its licensing responsibility, would now so blatantly attempt

to lighten its burden, especially knowing that no other federal

agency or law will operate as a backstop for those deficiencies

which NRC would hereby refuse to catch. Despite the fact that

Congress directed DOE to prepare an EIS to support its choice of

a repository site, Congress put NRC in the position of umpire,

with the final authority to call fair or foul.
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NRC must exercise its NEPA duties for the repository. NRC

can take an active role in the development of DOE's EIS and

thereby attempt to ensure that such EIS adequately addresses all

issues which it is proper for DOE to address in carrying out its

responsibilities under the NWPA. Were NRC to participate

actively, commenting at all phases in DOE's progress including

the scoping process and the draft EIS, NRC might be able to adopt

more of DOE's EIS than it would be able to adopt absent vigorous

participation. However, even if NRC does take an active, early

role in the development of DOE's EIS, NRC must still carry out

its own NEPA responsibilities for the repository, including the

preparation and issuance of its own EIS. Although parts of that

EIS may in fact be adopted from DOE's NEPA compliance documents,

NRC must also fill in the gaps which will result because of NRC's

independent duties under NWPA which Congress explicitly

recognized. Because these proposed rules would thwart NRC's NW. A

responsibilities, NRC must redraft, republish and rethink the

regulatory amendments it needs to adopt to fulfil its statutory

obligations for licensing a high level nuclear waste repository.

1. The NWPA's limitations on NEPA compliance do not
affect NRC as broadly as the Commission argues.

NRC argues that Congress significantly narrowed the scope of

the Commission's NEPA compliance in the NWPA, primarily through 3]

section 114(f). The four changes to the scope of the EIS which

NWPA makes are that neither DOE, as a result of section
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114(a)(1)(D), nor NRC, pursuant to section 114(f) need consider:

(1) the need for a repository; (2) alternatives to deep geologic

storage; (3) time of initial availability of repository; and (4)

alternatives to the Nevada site, if that is the site that DOE

recommends.

EDF appreciates that NRC faces a daunting task, which

Congress has made all the more difficult by imposing on the

Commission a three year statutory deadline for issuing its

construction authorization. However, the Commission may not

arbitrarily remove from its licensing inquiry topics which

rightfully belong there in a crass attempt to cut time out of the

process. Moreover, the few limits which Congress imposed on

NRC's NEPA inquiries in section 114 do not allow NRC to avoid all

other NEPA considerations in its licensing. Although the

Commission states that its authority under the Atomic Energy Act,

as amended is limited to the protection of public health and

safety, this is not quite correct. As amended, the Atomic Energy

Act directs NRC to comply with NEPA; so, NRC's authority also

includes the consideration of impacts to the human environment.

Nothing in the NWPA changes NRC's authority, except to the

limited extent set out in section 114(f).

NRC could have properly concluded that Congress, in

narrowing the scope of NEPA compliance, meant to narrow in the

same way the issues for NRC to consider in its licensing
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proceeding, and EDF would have agreed with this conclusion. But

instead, NRC proposes through these rules to limit its own NEPA

duties and the scope of its licensing inquiry far beyond the four

above-described limitations which Congress imposed in NWPA

section 114. These four specific congressional limits on the

scope of DOE's and NRC's NEPA duties have no relevance whatsoever

to any further narrowing either of the scope of NRC's licensing

inquiry or of the extent of NRC's adoption or rejection of DOE's

EIS. The former is controlled by the provisions of 10 C.F.R.

Part 60 and the EPA standards for high level waste repositories,

40 C.F.R. Part 121. The latter is controlled by other language

in section 114(f). NRC.cannot use the Congressional elimination 3-i

of the four topics listed above to support an attempt to narrow

far beyond those topics NRC's NEPA responsibilities or the scope

of its licensing proceeding.

In fact, the very legislative history which NRC quotes

regarding the Commission's independent duties vis-a-vis the

repository support the principle that NRC is =ot allowed to

forego its NEPA duties and rely entirely on DOE's NEPA

compliance. In addition to the legislative history, there is the

language of NWPA itself which indicates that Congress intended

for NRC to issue its own EIS. Thus, section 114(f)(6) provides:

"In any [EIS] prepared with respect to the repository to be
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constructed under this subtitle, the Commission need not

consider [the four above-listed factors]." Emphasis added.

As EDF explains below, the interplay between federal

agencies, each with distinct programmatic and NEPA

responsibilities, is not one which would allow the Commission to

abdicate its role simply because DOE, its sister agency, compliel
3-qwith the laws, including NEPA, which apply to the Department.

Calvert Cliffs Coordinating Committee v. U.S. Atomic Eneray

Commission, 449 F.2d 1109 (D.C. Cir. 1971). The Commission even

cites this case, 53 Fed. Reg. 16138, col. 3, yet dismisses its

relevance. .

2. "Adoption to the Extent Practicable" is a flexible
standard which preserves NRC's discretion.

NWPA section 114(f) tells NRC to adopt DOE's EIS "to the

extent practicable," from which NRC reasons that it must give the

EIS "substantial weight" where relevant to Commission decisions.

Although the Commission concedes both that a "rule of reason"

still applies regarding its evaluation of DOE's discussions, and

that DOE might not necessarily address in its EIS all of the

issues which NRC must address, the Commission translates the

Congressional directive to adopt if practicable into a virtual

directive to adopt. See, proposed section 51.67(c). Further,

NRC suggests that, because NWPA section 114(f) allows NRC's

adoption of the EIS to "satisfy" NRC's NEPA duties such that "no

further consideration is required," the NWPA as a whole (or at
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least in its directive in section 114(d) to KRC to issue a

construction authorization for the repository) should be read as

"counselling] against the wide ranging independent examination of

environmental concerns customary to NRC's licensing proceedings."

With regard to the standard -- *that NRC may adopt "to the

extent practicable" -- only to the extent that DOE's EIS does

satisfy NRC's need for information in making its licensing

determination would it "practicable" for NRC to adopt DOE's EIS

and not consider further the matters addressed in the EIS. As

NRC has long recognized, the standard "to the extent practicable"

gives the Commission "flexibility" to "exercise [its] judgment"

independently as to whether or not to take the action

contemplated. See. e.g., 50 Fed. Reg. 41853, col. 2 and 41856,

col. 1 (Oct. 16, 1985) (an NRC discussion of "to the extent

practicable" in the context of its uranium mill tailings

regulations and the interplay between NRC's rules and EPA's

standards). Therefore, NRC cannot, as proposed in these draft

rules, notice an "intent" to adopt a sister agency's EIS prior

even to examining that EIS and regardless of whether such EIS

adequately addresses the issues which FRC, as opposed to DOE,

must address to carry out its duty - the grant or denial of a

repository license. This is especially true, as explained above,

given that Congress intended NRC to comply with NEPA 3-5
independently from DOE.
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3. NWPA's provisions for judicial review of any EiSes do

not relieve NRC of its independent NEPA responsibilities.

NRC makes a series of arguments on the binding nature of

judicial review of DOE's EIS as a basis for the Commission's

positions that it will be bound by DOE's EIS and that NRC will

not rehash the environmental issues covered by DOE's EIS in the

licensing proceeding. NWPA section 119, which provides for

judicial review of "any" repository EIS certainly means that a

court holding on the adequacy of DOE's EIS, if such ruling were

final by the time of NRC's licensing proceedings, would bind the

Commission's decisions Lo the extent of the holding. However,

in making this argument, NRC appears to be desperately holding

blinders on its face. Nothing about the Commission's premise

allows for the leaps it makes towards its conclusions.

In fact, section 119 of the NWPA, just like section 114,

would appear to contemplate the issuance of more than one EIS on

the repository; in section 119, that is evidenced by the use of

word "any" to modify repository EIS. If Congress had intended

there to be only one EIS, it could have so stated. Moreover, NRC

cannot use a potential court ruling that DOE's EIS is adequate

for DOE's compliance with NEPA as the basis for an NRC decision
*

to rely on the DOE EIS. As EDF noted above; DOE's NEPA

responsibilities are separate and distinct from NRC's. That

DOE's EIS complies with NEPA in satisfying DOE's duties under

that law has limitd A:-elevance for NRC. The Commission must
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still conduct an independent analysis -- even of those portions

of DOE's EIS which the Commission wants to adopt -- to determine 3.1
whether those portions which it adopts satisfy its own NEPA

responsibilities. Finally, if NRC were to adopt parts of DOE's

EIS, even to the extent that NRC were then bound by a court

decision which found such parts in compliance with NEPA, that

scenario obviously contemplates that NRC would have to wait for 3.J
such court decision, which could be years after the issuance of

DOE's EIS and long after such decision could be meaningful during

the Commission's expedited licensing proceeding.

4. NRC may not exclude from its licensing proceeding the
consideration of environmental issues.

Citing the statutory provision that allows NRC to adopt

parts of DOE's EIS and various Congressional committee reports,

NRC argues that the legislative history of NWPA directs the

Commission to focus on health and safety issues, to the exclusion

of the environmental issues ordinarily raised in the NEPA

process. The Commission bases this argument on several factors,

including that Congress removed NRC review of DOE's decisions on

site screening and selection, that one Senate bill had included

the word "environmental" which was not included in the final

version of the 1982 NWPA, and that except for its review of the

Guidelines, NRC's role is statutorily limited to addressing

health and safety issues. NRC also cites committee reports for

the proposition that NRC should not duplicate DOE's work,
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although NRC admits that one such report, the Conference Report

on H.R. 6598, H. Rep. 97-785, part 1, p. 69, specifically

reserves NRC's independent NEPA and licensing responsibilities

and recognizing NRC's duty to supplement DOE's EIS as necessary.

NRC also concedes that, at least in the Senate, the bill's

primary authors expected that NRC's NEPA analysis would be broad.

Finally, NRC points to the sections of NWPA which make DOE

actions on the repository subject to legislative and judicial

review to argue that DOE's EIS does not also need NRC review.

Essentially, NRC attempts to distinguish between the

Congressional intent to limit the Commission's NEPA duties but

not its licensing authority. The simple response is that no such

duality exists. In fact, for NRC to perform its licensing

function adequately, it must produce a competent EIS which

addresses all of the issues encompassed by NRC's NEPA, Atomic

Energy Act and NWPA authorities and it must allow for all such

issues to be subject to argument on their merits in the licensing

proceeding. It is to ensure that NRC can carry out these

functions that Congress expressly provided NRC with the authority

to adopt DOE's EIS in whole, in part, or not at all, and to

supplement that whole or partial XIS as necessary to comply with

its own duties.

As to the Commission's argument that it has responsibility

for health and safety issues but not protection of the human
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environment, such position is contrary to (1) the Commission's

NEPA duties as a federal agency undertaking a major federal

action, (2) what the Commission itself saw as its

responsibilities when it adopted 10 C.F.R. 60 which contemplates

NRC review of at least some environmental issues, and (3) the

implications of NWPA section 121 which directs EPA to adopt

environmental standards and NRC to promulgate technical criteria

which "shall not be inconsistent with any comparable standards

promulgated by the [EPA] Administrator." Section 121 then

directs NRC to revise its criteria if issued before EPA's

standards and if after EPA's standards are issued it turns out

that the NRC'criteria are inconsistent with the EPA standards.

5. There is no basis for NRC to prejudge the nature of
the license conditions which it will impose.

NRC claims that it does not anticipate the imposition of

license conditions with significant environmental impacts. 53 13-0
Fed. Reg. 16142, col. 3. The Commission comes to this amazing

conclusion without identifying a basis for such a dramatic

limitation on its licensing duties and without the benefit of

any specific information regarding the nature of the repository's

environmental impacts. NRC's only authority for this attempted

divestiture of its licensing authority is that, in its view, "DOE

has the primary responsibility for consi6c-;-tion of environmental

matters." Ibid. NRC makes this argument 'otwithstanding its

recognition that its own regulations, at .0 C.F.R. Part 60.32(a)
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require the Commission to address the "protection of

environmental values." NRC purports to explain its new position

by arguing that, if significant changes occur or new information

becomes available after DOE files its original license

application, then NRC would expect DOE to supplement the EIS and

amend its application. Moreover, NRC explains that "affected

parties [could] seek redress against DOE in the courts" for the

enforcement of environmental mitigation measures identified

either in the initial EIS and any supplements thereto. 53 Fed.

Reg. 16143, col. 3.

This is truly an extraordinary attempt at abdication of

NRC's licensing role. First of all, there is no justification •

for NRC to be declaring today that it will not-impose

environmentally significant (or any type of) licensing conditions

for the repository when the licensing proceeding is unlikely to

begin for at least five years. This is simply irresponsible

agency behavior.

Second, although DOE can attempt to describe the

environmental impacts of the repository and how it plans to

comply with EPA standards and NRC criteria, NRC as the licensing

agency clearly has an independent duty and the ultimate

responsibility to review the application and decide what license

conditions are necessary to ensure compliance with EPA's

standards and the Commission criteria. DOE may have, at least
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initially, the primary authority for protection of the human

environment in the context of designing and constructing a

repository, but NRC cannot avoid its position as ultimate

guarantor of the safety of the repository, including the

protection of the human environment from adverse impacts

associated with the repository. As a result of its duty to

license the facility, and as the sole such licensor, NRC must 2-/0

place all necessary conditions into its license.

Third, under NEPA, which is a law to ensure that federal

agencies make their decisions on the basis of adequate

information that fleshes out the environmental impacts of a

proposed federal action, "affected parties" have no claim for

redress on the basis of mitigation promised in an EIS if such

mitigation measures are not included as a permit/license

condition or otherwise required by law. NRC, in fact, cites no

authority for its claim that such proposed mitigation measures

are independently enforceable. Given that no such authority

exists, NRC must include such conditions in its license.

Therefore, NRC must allow such conditions to be subjected to the

scrutiny which its licensing process affords.

6. NRC adoption of all or part of DOE's EIS does not mean
that NRC can avoid considering environmental issues at its
licensing proceedings.

NRC argues that for the repository, DOE is the "lead agency

for NEPA purposes and the Commission is merely a commenting
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agency. See, 40 C.F.R. 1506. As such, the Commission asserts

that right to adopt DOE's EIS if that statement is adequate and

without doing an independent evaluation of the issues that DOE

addresses in its EIS prior to such adoption. Even though NEPA

would usually require the licensing agency to do an independent

review, because of NWPA's limits on NEPA compliance and judicial

review provisions, NRC claims it may defer to DOE's work here

because DOE is the agency with the ultimate responsibility for

the repository so NRC may defer to DOE's views..

EDF is appalled that NRC would attempt to cast DOE as the

federal agency with the ultimate authority over the repository

when it is NRC with the power to grant or deny a repository

license. Because NRC is the agency with the ultimate authority

to declare whether the repository is ever built, this situation

is no different from the cases NRC cites that direct NRC, as the

licensing agency, to do an independent evaluation of the health,

safety and environmental impacts of a proposed project. In

fact, the cases which NRC cites represent a bar to NRC's adoption

of DOE's EIS absent the Commission's performing an independent

review.

7. NRC cannot deny DOE's application to avoid having to

,supplement the EIS.

Section 114(f)(6) of NWPA appears to assume that NRC will

issue some NEPA compliance documents, either portions of an EIS

or an EIS supplement of its own. Otherwise, there would be no
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reason for the language, "[i]n any such statement prepared with

respect to the repository to be constructed under this subtitle,

the NRC" need not consider certain issues. For NRC to use this

rulemaking to announce its intention that either DOE will prepare

supplements to the EIS that NRC deems necessary or NRC will deny

DOE's application is simply preposterous. It is also without

legal basis. NRC cannot force DOE to perform the Commission's

own responsibilities through the threat of license denial. EDF

urges the Commission to rethink such juvenile behavior.

For the foregoing reasons, EDF suggests that the Commission

reconsider its proposal here and redraft proposed rules which

would incorporate those changes that ensure that the Commission

take advantage of the Congressional invitation to adopt, where

practicable, the DOE EIS, while at the same time preserving the

Commission's full responsibilities as the licensing agency for

the repository. NRC must consider environmental issues in its

licensing process. To guarantee the best possible consideration

of all issues, NRC should participate in the early development of

DOE's EIS and reserve its ability to supplement and change that

EIS as necessary to comply with NEPA and NWPA. The proposed

rules do not accomplish these goals. EDF urges NRC first to give

careful consideration of the alternatives proposed by the State
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of Nevada and the Southwest Research and Information Center and

then to publish a second set of proposed draft amendments.

Sincerely,

Melinda Kassen
Staff Attorney
Rocky Mountain Regional Office
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PROPOSED RULE

Dear People,

Enclosed are the comrents of Southwest Research and Information Center (SRIC)
on the NFC's proposed rule for changing 10 CFR Parts 2, 51 and 60 as noticed
in the Federal Register of May 5, 1988.

SRIC is a private nonprofit organization wh~ich has been intensively involved
in nuclear waste management and disposal issues for more than a decade. We
have been active participants in the Department of Energy's high-level waste
program.

As the conrents describe in more detail, oe believe that the proposed rule is
fundarrentally flawed. We would therefore request that the proposed rule be
substantially revised and reissued for public commrent.

We would appreciate your careful consideration of these ccments.

Yours truly,

Dkon Hxarxock
Director
Nuclear Waste Safety Project

I..
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The Nuclear Regulatory CQnnission's (NRC) proposed rule for NEPA .review

procedures for Geologic Repositories for High-Level Waste (10 CFR Parts 2, 51

and 60, 53 Federal Register 16131) is inadequate because it does not nmet the

legal requirements of NEPA and the Nuclear Waste Policy Act (WPA), it does

not address the two most imminent actions facing the Commission, and it does

not adequately consider the range of alternative scenarios that relate to the

Commrission's adopting ME's final enviroaiental inpact statement (FEIS).

The proposed rule seews to assure that the only likely possibility of the

Comm~ission receiving a DOE FEIS is as part of a repository license application

after: Yucca Mountain is characterized and then is reccamended by the

President to Congress; the State of Nevada files suit challenging the adequacy

of the FEIS (and presum.ably files its notice of disapproval, which is

overridden by Congress): the Court of Appeals finds the FEIS is not

inadequate; and the only substantive issues before the NRC in the licensing

proceeding relate to radiological safety issues at Yucca Nr-untain. While that

scenario is possible, it is not the only scenario, and perhaps not even the

most likely one. Moreover, it is inappropriate for the Comnission to base so

much of its proposed rule - consciously or unconsciously - on that

assumption.

Because of those inadequacies, the prcposed rule should be substantially

revised and reissued for additional comeant before final promulgation.

11. LEAL REDUIR TS FOR THE COMMISSION'S LICENSIN'G FEVIB'

The NWMPA's language in section 114(f) upon which the Caomission relies so

heavily in the proposed rule was intended to expedite the NRC's review of the

license application - which Congress hoped could be done in 3 Vears or a

maximum of 4 years (Section 114(d)(2)). The Ccnission is erroneously reading

1
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the statute to limit the NEPA and licensing issues that the NRC can address.

On the contrary, the WPA explicitly allows NEC to disapprove a construction

application and does not limit to "radiological safety" the issues that could -I

lead to such a rejection (Section 116(c)(4)(A)(iii) and Section

118(b) (5)(iii)).

Moreover, Congress is aware that the NRC often places coanitions on its

licensees, but it did not prohibit the Ccnrission from imposing cconditions,

including those related to environmental issues. In such cases, a supplement

to the FEIS would be necessary.

The Corission's self-imposed limits on the scope of its NEPA review and

its licensing authority are not consistent with protecting public health and

safety and the Carmission's normal licensing procedures. The Crnrdssion

should re-propose a rule widch provides for full NEPA review, not limited to

artificial distinctions of "radiological safety" and envirrentl concerns.

In fact, in many cases those distinctions may be impossible to make since many

issues will intertwine environmental and radiological concerns.

III. ACTIONS N=ING NRC AITrII ON

The proposed rule does not focus on the actions that are most urmvinent and

on those actions where DOE, states and tribes, and the public most need

guidance from the Cmrnission. Those actions are NTC's role in DOE's sccping

process and the Ccmmission's procedures for dealing with the new Office of

Negotiator established as Title IV of the NWPA by the Nuclear Waste Policy Act

Amendments of 1987 (NWPAA).

A. §coing process for Yucca Mountain

While the Carmission's consideration of DOE's FEIS in a licensing

proceeding for Yucca Mountain will not comrmence umtil 1995 at the earliest,

according to DOE's Draft 1988 Mission Plan Amendrment (p. 51), DOE's scoping

2



process should begin within a year. In 1986, the OmTission affirnm that it

would "review and caorent on DOE's scoping doc.urents and activities for

implementing NEPA." (51 Federal Register 27159). The Comwssion should be

describing how it will be involved in the scoping process. Instead, the

prc osed rule totally ignores that 1986 Ccrmission position on involvement in

the sopping process and says (p. 16131) that the Ordnission's review begins

with the DEIS.

Since ME has not yet adequately defined its NEPA process, the Comission

should be providing guidance to DOE as to how the scoping process should

proceed - including when and how the scoping process should be initiated, how

the affected states and tribes and the public should be involved, and

discussing the form of NRC's participation. During that sccping process, the

CcaTrssion should be an active participant and should participate in scoping

hearings. The NTC should also make suggestions as to how DOE can best

consider a disposal system wh-idh includes both an MRS and a repository.

The proposed rule should incorporate a full understanding of the

Czranission's role throughout the NEPA process, including in the scoping

process. The lack of such a corplete understanding is a major deficiency in

the proposed rule. The proposed rule should be corrected in a reissued

proposed rule.

B. Nuclear Waste Negotiator

In its preamble, the proposed rule recognizes that a new Title IV of the

NWPA has been created, but neither in the preamble ior in the proposed rule

does the Cudmssion describe the substantial new requirarents that the

Ccrnnission may have as a result of the activities of the Negotiator. Since

the Negotiator is required to finish his/her work by January 1993 (pursuant to

3



Section 410), the Corunission s activities under that Title will be

accomplished before ME even submits its draft envircirental impact statement

for Yucca Mountain, which is not scheduled until 1993 according to the Draft

1988 Mission Plan Amendment (p. 51).

The new Title establishes new requirements on the Commission. Section

403(c) allows the Negotiator to solicit and consider camrents from the NEC on •-h

the suitability of any site for site characterization. The Negotiator will

almost certainly request information and assistance from the Conmission.

While the statute is silent on NFC's role in reviewing an enviromental

assessment (EA) developed for a site proposed by the Negotiator, clearly the

NRC should review such an EX in at least as much detail as it reviewed the

previous draft and firaJl EAs produced by DME for potential repository sites.

The Carwtission should expressly acknowledge this role.

Moreover, the new Title also changes the role of the EIS for a

Negotiator-chosen site. For such a site, the FEIS would not be for the site

selection decision of the Secretary of Energy and the President, but rather

would only serve the purpose of providing necessary NEPA documentation for the

license application. An envirorrental assessment, not a FEIS, is specifically

required by Section 403(d)(1) as part of the submission to Congress for its

approval of the agreement made the the affected state or Indian tribe and the

DOE. The preamble for the prcposed rule shows no recognition of this

possibility since it describes the FEIS as being for both the recomaendation

and for the license application (p. 16139).

With a negotiator-selected site, it is quite likely that there will be no1

NEPA challenge since the affected state will not oppose the designation before J -<

Congress, the courts, or the Cmnission. (Of course, the period of judicial

4



review for the FEIS on the negotiator-selected site is also different, since

the 180-day time period rmy vll not begin until the FEIS is filed with the H-
license application.)

In addition to its inpacts on the NEPA process, the Office of Negotiator

will be a new agency with which NRC will interact. The Commission should

begin imrmediately defining its role in relation to the Negotiator.

IV. THE CMMI SSION'S NEPA FOLE

A. NFC participation in DOE's NEPA process

NEPA is first and foremost a public participation statute. Public 1-I -4

participation means that full participation by the public and by state and

federal agencies with responsibilities related to the proposed action. in

relation to nuclear waste disposal, the EIS process must include participation

from the public aid by the many affected states and by federal agencies,

especially the NFC, at all stages of the process: Scoping, DEIS, FLIS, and

any necessary supplements.

It is irportant to note that ME's EIS process is related to, but

distinct from the NFC licensing process. 42 u.S.C 10134(f) requires that,

consistent with NEPA, DE nust prepare a FEIS to "acomrpany any recrrnrendation

to the President to approve a site for a repository." That provision was not

changed by the Nuclear Waste Policy Act Amendents of 1987 (NPPAA). Thus,

under the NWPA, the first purpose of the FEIS is to provide necessary

information to the decisionmakers - the Secretary of Energy and the President

- regarding final selection of the repository site. Those Commission

crments, required by 42 U.S.C. 10134(A)(1)(D), should build upon previous

Commission canents during the scoping process and on the DEIS. Under the

NWPA - and the provision was not changed by the NWPAA - the FEIS might not

5



be used in a licensing proceeding, since either the President or the Ccrgress

could decide not to approve the Secretary's recairendation, in which case the

site would not be submitted to the NYC for licensing.

The preamble states (p. 16138) that the NFC will be a carrmenting agency,

but the proposed rule does not adequately describe that role as an active,

involved crmentor. Cn the contrary, as described in the proposed rule, the

Ccmrission would effectively not be a canmnting agency at all times in the

NEPA process, because it would "nerely ... provide its croments, from time to

time, with respect to environmental impacts failling [sicJ within its

jurisdiction or areas of expertise" (Id.) The N4PA expands the roles of

states and Indian tribes in order to "promote public confidence in the safety

of disposal of such %aste and spent fuel". 42 U.S.C. 10131(a)(6). But in

addition to the expanded role for affected states and tribes and public

involvement, the Commission should also fulfill its role of providing expert

analysis of public health and safety issues throughout DOE's NEPA process.

All parties expect that the Caonission should use its expertise throughout the

NLPA process.

The Commission should also develop a mechanism to directly receive

carrTents from interested parties throughout the NPA process as well as have a q-

method to review comrents received by DOE on NEPA issues.

As mentioned above, the Caonissian should be an active participant in the

scoping process, in carrenting exhaustively on the DEIS, and in reviewing the

FEIS. The NRC's views an the FEIS will certainly be requested by Congress

should a notice of disapproval be filed by the affected state or tribe and

will also necessarily be a part of the licensing proceeding. Moreover, such

views will undoubtedly be reviewed by the court of appeals should a challenge

to the adequacy of the FEIS be filed.
6
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B. N•Cs review of DOE's FEI2S with the license application

DOE's FEIS is required to be part of the license application. In

add.ition to reviewing the FEIS and the Safety Analysis Report (SMR), the NFC

should cairpare the SAR to the FEIS to ensure that the two documents are not

inconsistent. Differences in the documents could require revisions to the SkR

or supplementation of the FEIS.

While it is true that NWPA has modified the NEPA requirements for

geologic repositories, neither the NWPA, nor the NWPAA, require that Yucca

Mountain be licensed. And, with the significant limitations noted in the

preamble, the NWPAA assures thorough NEPA review and compliance and full

licensing consideration of all relevant issues, primarily, but not

exclusively, radiological safety issues.

Additionally, Congress is now considering a multi-million dollar

Licensing Support System (LSS), wiuch, as we understand it, will contain many

documents related to both envirotbaental and radiological safety issues. If

Congress really -intended to severely limit the NFC's licensing review, it

would have specifically said so and would not be appropriating substantial

sums to ensure that all applicable documents are included in an LSS.

C. Scenarios for NEPA review not considered in the proposed rule

Perhaps because of the exceptions on the normal requirements for a FEIS,

the prcposed rule seems to assume that the proposed rule will be used only for

a FEIS submitted with the Yucca Mountain license application. The rule

presumes that the adequacy of the FEIS will be challenged in Court and so that

all issues except radiological safety will be decided ky the Court, not the

Ccziission. Holwver, there are several scenarios that would bring about a

different situation regarding adoption of the FEIS, which seem not to have

been considered in the proposed rule.

7



1) The only adjudication of the adequacy of the EIS is by the

C=Tnission. This situation could arise for a site chosen by a Negotiator,

since there might not be any judicial review of that FEIS because the affected /

state or tribe would be precluded fram challenging the EIS. Since the EIS

would be prepared for the Commission's licensing, it could not have been

challenged prior to its submittal to the Cumrission.

2) There is no legal challenge to the FEIS, but rather parties litigate

all such issues during the licensing proceeding. The Coffraission must then q- J3

review the FEIS in detail because its final decision on adopting the FEIS is

also subject to judicial review, pursuant to 42 U.S.C. 10139(a)(1)(A).

3) Both enviroynental and radiological safety issues could be included

in judicial review of the FEIS. In the preamble (p. 16139) the proposed rule

argues that radiological safety "is entrusted solely to the Caomission," but a

party to NEPA litigation may well contest radioloyical safety issues

especially since the FEIS must include performance assessment issues. So a

court could make -findings about environmental and radiological safety issues.

4) A Court concludes that a FEIS is inadequate on any of a number of

grounds. The Commission could not then adopt that FEIS and would have to

require a supplarent. In such a case, the Commission would have to fully H-T
evaluate all issues decided by the Court to determine the impacts of the

decision on the validity of the license application.

5) A Court decides to delay its decision on the adequacy of the FEIS

pending the Carnmission's findings as to its adequacy in the licensing

proceeding. In cases where parties challenge the adequacy of the FEIS, a 1-44

court might decide to delay its final decision until it revies the

Commission's decision so as to take full advantage of the Cam•ission's

expertise.

8
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6) A Court does not make its decision before the Cmynission makes its"

licensing decision. Since the ME expects the CQnTrission to take no more than

three years to grant the construction license (as stated in the Mission Plan,

Project Decision Schedule, and Draft 1988 Mission Plan Amenrdment), it is quite

possible that a Court would not have issued its final order. Ftr example, the

9th Circuit Court of Appeals has had challenges to the DME's siting guidelines

since December 1984. 7 preamble assumes that the Court will make its

decision before the Ccdnission acts.

The proposed rule should be revised to reflect the various alternative

scenarios that have not been adequately included in the proposed rule. The

varius scenarios require a more flexible approach to reviewing and adopting

the FEIS than the one contemplated in the proposed rule.

D. Prejudice to intervenor prties

The preamble of the proposed rule states:

The preclusive effect of a prior judgment sustaining
DOE's environrental impact statement would not
necessarily be limited to the petitioner of record
in that proceeding. It can be argued that those who
were represented by that petitioner would also be
barred fron litigating the issue in a subsequent
action. (p. 16139)

The accmarrying footnote further indicates that "members of the public"

who had been represented by state officials "might be precluded, to the same 9./i
extent, from raising the issues anew." (Id.)

The Commission should not now be limiting the issues that a party can

raise in the licensing proceeding. The Commission cannot finally determine

ut= all the parties will be at this time. And it is certainly inappropriate

to prematurely limit uhat issues parties can raise. It should be roted,

however, that the Commission's rules for intervention (10 CFR 2.714) do not

preclude individual citizens or citizens groups fron becining parties in the

9



licensing proceeding, even though the affected State petitioning for

intervention will be a party.

The crnt and footnote related to limitations on issues should be

strike-n from the preamble because it is inappropriate and premature to make

such judgments at this time.

IV. CtCN SI0ON

The prcposed rule is seriously flawed in its understanding of the

Camnission's NEPA obligations and in seriously reducing the number of

scenarios being considered for adopting the FEIS. That range does not include

all of the possibilities expressly authorized by the NWPAA, nor does it

reflect a realistic range of likely scenarios for action leading up to the

N7C's decisions. 71e rule should be revised to take into consideration these

issues and then reissued for public cu1re=. Moreover, the proposed rule

should also be expanded to describe the Coinission's NEPA role prior to the

submittal of the FEIS in the licensing proceeding.

10



J0$HN J. KCEARNEY. Serwo Vics President

EDISON ELECTRICI N ST i T U T The association of electric companies * -p :A2

1111 19th Stree. N.W.
Wasrifngion. D C. 20036-3691 -.

Tet: (202) 7784400 August 4, 1988

Mr. Samuel J. Chilk
Secretary DOCKET NUMBER P
U.S. Nuclear Regulatory Commission PROPOSED RULE
Washington, D.C. 20555

Attention: Docketing and Service Branch

Subject: Proposed Rule on NEPA Review Procedures for Geologic
Repositories for High-Level Waste (53 Fed. Req.
16131)

Dear Mr. Chilk:

On May 5, 1988, the U.S. Nuclear Regulatory Commission (NRC)
published in the Federal Fegister a proposed rule to codify the
NRC's responsibilities under the National Environmental Policy Act
of 1969 (NEPA) in connection with the licensing of the geologic
repository for high-level radioactive waste. Section 114(f) of the
Nuclear Waste Policy Act of 1982 (NWPA), as amended by the Nuclear
Waste Policy Axendments Act of 1987 (NWPAA), provides that the NRC,
in connection with the issuance of a construction authorization and
license for the geologic repository, shall adopt, to the extent
practicable, the Environmental Impact Statement, (EIS) prepared by
the Department of Energy (DOE). Section 114(f) further provides
that the adoption "shall be deemed to also satisfy the
responsibilites of the Commission under the National Environmental
Policy Act and no further consideration shall be required, except
that nothing in this subsection shall affect any independent
responsibilities of the Commisssion to protect the public health
and safety under the Atomic Energy Act of 1954."

The Edison Electric Institute (EEI) and the Utility Nuclear
Waste Management Group (UNWMG) appreciate the opportunity to submit
comments on the proposed rule. EEI is the association of the
nation's investor-owned electric utilities. UNWMG is a group of
forty-five electric utilities providing active oversight of the
implementation of the federal statutes and the regulations related
to radioactive waste management. Together, EEI/UNWMG represent the
majority of the holders of contracts with DOE for disposal of spent
nuclear fuel under the NWPA. To date, electric utilities have paid
over $3.3 billion into the NWPA Nuclear Waste Fund. These funds
are collected from electricity consumers. It is extremely
important to electric utilities and their customers that the
repository licensing be carried out in an efficient and cost-
effective manner.



Mr. Samuel 3. Chilk
August 4, 1988
Page 2

In general, EEI/UNWMG support the approach taken by the NRC in
its proposed rule. We agree that, as stated in the supplementary
information accompanying the rule, the NWPA "reflects a judgment
that the Commission is to concern itself primarily with issues of
health and safety rather than the other kinds of issues that are
ordinarily considered in the context of reviews under NEPA."
Congress intended, through passage of NWPA, to amend substantively
the requirements of NEPA as they apply to the high-level nuclear
waste program. The NWPA legislative history is clear that Congress 6-f
intended to limit the scope of the NEPA review for the high-level
waste repository by excluding issues such as the need for the
repository, its timing, alternatives to geologic disposal, and
alternate sites and also to avoid NRC's duplication of the NEPA
reviews carried out by DOE. The NRC's responsibility under NWPA is
to address and resolve radiological safety issues in the repository:
licensing pursuant to the NRC's mandate under the Atomic Energy Act
of 1954, as amended, and the Energy Reorganization Act of 1974, as
amended.

Notwithstanding EEI/UNWMG's general support for the NRC's
overall approach, we have a number of concerns that are delineated
in an enclosure to this letter that we would urge the Commission to
consider. As a general principle, we believe that regulations
should be stated as clearly and unambiguously as possible so that
all parties affected by the regulatory process (i.e., licensees,
NRC staff and the public) will be able to understand better the
intent and eff-ect of the regulations and comport their actions
accordingly. The comments in the enclosure are provided with that
goal in mind.

We appreciate this opportunity to respond to the Commission's
notice of proposed rulemaking. We would be pleased to respond to
any questions or otherwise be of assistance to the Commission as it
addresses this matter.

Sincerely yours,

JJK/mlf
Enclosure



Enclosure

EDISON ELECTRIC INSTITUTE
and

UTILITY NUCLEAR WASTE MANAGEMENT GROUP

Additional Comments on
Proposed Rule on NEPA Review Procedures for Geologic

Repositories for HiQh-Level Waste (53 Fed. Reg. 161311

EEI/UNWMG agree with the NRC that Congress, in passing the
NWPA, substantively modified the requirements of NEPA as they
apply to the high-level nuclear waste program. Although
EEI/UNWMG support the general approach taken by the NRC in the
proposed rule, we strongly urge the NRC to incorporate the
following comments when it issues the final rule.

o Procedure to Determine the Practicability of EIS Adoption

Proposed section 51.109 establishes a mechanism to
determine whether it is practicable for the NRC to adopt DOE's
EIS. The proposal would have the NRC Staff present its position
on the practicability of adoption in the licensing hearing. Any
other party to the proceeding could then submit contentions
arguing that adoption was not practicable, which contentions
would then be decided by the presiding officer, i.e., the Atomic
Safety and Licensing Board designated to the hearing proceeding.
our major concern is that these practicability issues, as
contentions in the repository hearing, will inevitably interfere
with the primary focus of the proceeding, which is to address
issues affecting public health and safety. These practicability
issues should be resolved by the Commission, outside the
adjudicatory arena. There is no requirement that these issues be
handled as part of the adjudicatory hearing process, either in
NEPA, NWPA, NWPAA, the Atomic Energy Act, or the Energy
Reorganization Act. To add another level of unnecessary
administrative procedure would be inconsistent with the schedule
constraints that Congress has imposed on the repository licensing
process.

o Timing of Practicability Determination

Proposed section 51.109 contemplates that the NRC Staff
would not present its position on whether it is practicable to
adopt DOE's EIS until there is a proceeding. The proposed rule
also contemplates that the final determination on adoption would
not occur until after parties to the proceeding had been
admitted. The statutory framework of the NWPA does not require
that the adoption determination await the commencement of the
adjudicatory hearing. Indeed, NRC will best be able to achieve
the three-year timetable for issuing its final decision on the



issuance of a construction authorization, NWPA section 114(d), if
the adoption determination is made prior to the hearing process
(and outside the adjudicatory arena). It would be unreasonable
to wait until parties have been admitted to the proceeding before
learning whether NRC would have to prepare its own EIS. The NWPA
schedule should allow adequate time for NRC to make its
determination before the start of the hearing.

Under NWPA section 114(a), DOE must make the final EIS
available at the same time as it recommends approval of the
repository site to the President. The draft EIS will have been i
available well before that time. The President must then submit -

the recommendation to Congress (ref. NWPA (as amended) section
114(a)(2)(A)). A minimum of sixty days would then elapse before
the recommendation becomes effective (ref. NWPA section 115(b)).
And an additional period of time, not to exceed ninety days, i
would then occur before DOE submits the application to the NRC.
Several more months would likely elapse before the parties to the
proceeding have been admitted. Thus, from the time that DOE's
draft EIS is formally transmitted to NRC until the adjudicatory
proceeding gets underway, the NRC would probably have six months •
or more to decide whether, and to what extent, it is practicable
to adopt the DOE EIS.

There is no justification to delay the decision pending the
start of the adjudicatory hearing. Nor would NRC lose the
ability to obtain public input on its determination by makingi
that determination promptly. At the time that DOE issues its
draft and final EISs, NRC can solicit comments from interested
parties on the practicability of NRC's adoption of the DOE EIS.
NRC would thus be able to provide the state and publici
participation generally contemplated by NWPA section 111(a) (6),
and at the same time avoid needless delay and unnecessarycomplexity.

o Jrudicial Review

NWPA specifies the time period and manner in which
challenges to DOE's implementation of NWPA must be filed. The
NRC licensing process should not provide an independent avenue
for a legal challenge with respect to the same issues. The NRC's
evaluation of the preclusive effect of Section 119 of the NWPA
comprehensively and appropriately addresses that issue. However,
some statements in the supplementary information to the proposed
rule could be read to imply that the NRC might allow its
decision on adopting DOE's EIS to be stalled during the pendency
of litigation on the EIS, or even during the 180 day period
provided by the NWPA for filing legal challenges to DOE's
issuance of the EIS. Such delay would make it difficult, if not
impossible, for the NRC to satisfy the mandate established by the
U.S. Congress for the NRC to complete the licensing of the
repository within a three-year period.
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Moreover, there is no reason for the NRC to delay its
process. From a legal standpoint the NWPA imposes no obligation
on the NRC to stay its licensing proceedings pending review of
DOE's EIS. It does not even require the President or Congress to
defer action on a Secretary's recommendation of site approval in
the event of a legal challenge to the EIS. If the site
designation is permitted to take effect, the Secretary is
recuired to submit an application for construction authority to
the NRC within 90 days. Again, there is no provision for a stay
of the orderly process set forth in the NWPA in the event that
the EIS becomes subject to litigation. From a practical
standpoint the NRC itself has stated that ". . a final judgment
of radiological safety can only be made at the conclusion of the
adjudicatory licensing process." The mere fact that the DOE EIS
has not emerged from judicial scrutiny at any particular point in
the process is no grounds for the NRC to halt that process
pending final resolution of legal challenges to the DOE EIS. The
hearing process itself will not entail "any irreversible and
irretrievable commitment of resources" under NEPA so as towarrant a halt of the process.

The NRC should, therefore, add language to the final rule
explicitly stating that the licensing proceeding, including the
determination of practicability, need not await the outcome of
any litigation as to the adequacy of DOE's EIS. Should a court
subsequently rule that the EIS is deficient, the NRC can
appropriately revisit its practicability determination or take
such other actions as may be necessary.

o Satisfaction of NEPA Requirements

Congress, in enacting the NWPA and NWPAA, significantly
modified what would have been the nature of DOE's and NRC's
responsibilities under NEPA as they apply to the licensing of a
high-level nuclear waste repository. NRC's health and safety
responsibilities under the Atomic Energy Act remain unchanged.
NWPA expressly provides that to the extent the NRC adopts the DOE
EIS "no further consideration" by the NRC is required under NEPA.
The NWPA unequivocally makes DOE the lead agency to satisfy NEPA
requirements pertaining to the high-level waste repository. NRC
correctly concludes that "(t]he Nuclear Waste Policy Act of 1982
reflects a judgment that the Commission is to concern itself
primarily with issues of health and safety rather than the other
kinds of issues that are ordinarily considered in the context or
reviews under NEPA." The final rule and accompanying Sob
supplemental information should be modified to re-emphasize that
the NRC's responsibility to address and resolve radiological
safety issues in the licensing hearing is not to be burdened with
continued analysis of and challenge on NEPA-related matters.
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o Discipline of the Licensing Process

It is in the interest of the parties to the licensing
proceeding (i.e., DOE, NRC and the public) for the NRC to adopt,
consistent with its formal rules, appropriate protocols and
management discipline in the licensing proceeding to ensure that
issues are properly evaluated and a timely decision rendered.
To provide necessary administrative controls over the licensing
process for the NRC to meet the three-year licensing schedule,
the NRC should modify Section 51.109 to provide a time period 5"(
within which the NRC staff must present its position on the
practicability of adopting the DOE EIS and the filing of any
necessary supplemental information, for example, 90 days after,
publication of the EIS. In the event that the NRC fails to adopt
our comment to remove the practicability determination from the
adjudicatory hearing, the rule should include a similar provision
with respect to the time by which contentions regarding the S-7
practicality of the DOE EIS must be filed, for example, the date
on which initial contentions are due or 90 days after EIS
issuance, whichever is later.

o Practicality of Adoption by NRC of the DOE EIS

As the NRC explained in its supplemental information to the
proposed rule, "[t]he adoption of the statement does not
necessarily mean that NRC would independently have arrived at the --I
same conclusions on matters of fact or policy." (53 Fed. Reg. at
16142). Rather, the NRC recognizes that it should defer to DOE's
judgments on matters not related to safety findings that the
Commission mupt make under 10 CFR Part 60. It would be
appropriate for that important concept to be embodied in the rule
itself.

To eliminate any possible misunderstanding, the NRC shoulc
clarify in its final rule that the criteria to be used in
evaluating the extent to which it is practicable for the NRC to
adopt the DOE EIS are those provided in NEPA and subsequent
judicial interpretations. The NRC should clarify that it 5 -q
intends to make its own NEPA-mandated findings, including an
independent balancing of relevant factors, 2 to the extent
that it does not adopt the DOE EIS (i.e., because of new
information or new considerations). Such findings would apply
only when the NRC itself must prepare an EIS or a supplemental
EIS.
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Mr. Samuel Chilk
Secretary of the Commission
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Attn: Docketing and Service Branch

Dear Mr. Chilk:

In accordance with Section 309 of the Clean Air Act, the U.S.
Environmental Protection Agency (EPA) has reviewed the U.S. Nuclear
Regulatory Commission's proposed rule for NEPA Review Procedures for
Geologic Repositories for the High-level Waste (53 FR 16131). EPA believes
that the proposed rule reflects the appropriate requirements under the
Nuclear Waste Policy Act, as amended. We do not have any further comments
to offer.

If you have any questions, please contact Dr. W. Alexander Williams
(382-5909) of my staff.

Sincerely,

hard E. Sanderson
Director
Office of Federal Activities
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V AM 8 A 1 :12

August 2, 1988

Samuel Chilk 7C ,:: .

Secretary ZRON.
U.S. Nuclear Regulatory Commission"
Washington, D.C. 20555

Attn: Docketing and Sevice Branch

Re: Proposed changes to 10 CFR Parts 2, 51. and 60, FEPA Review Procedures
for Geologic Repositories for High-Level Waste.

To Whom it May Concern,

This letter contains the comments of the Sierra Club on the Commission's
proposal to change its procedural requirements and obligations in regard to
the preparation of NEPA documentation in connection with the design,
development, construction, and permitting and licensing of the nation's
first geological repository for commercial and defense high-level
radioactive waste.

The Sierra Club is a national conservation organization representing more
than 450,000 members. We have been directly involved with the federal
effort to institute a system for the storage and disposal of nuclear waste
materials for over 15 years. We participated extensively in the legislative
debates which led to the enactment of the Nuclear Waste Policy Act of 1982
(NWPA), and the subsequent amendments to that Act. We have also
participated at various levels of the implementation of the Act, including
our recent participation in the Commission's negotiated rulemaking on the
subject of the Licensing Information Support System for a HLW repository.

After reviewing the Commission's proposed changes, we must express our
concern that they amount, in total, to a radical abdication of the
Commission's traditional and necessary responsibility to assure the safety
of the public and the protection of the human environment in the process of
determining the licensability of the nation's first HLW repository. We 7-/
believe that this abdication is both unwise and contrary to Congressional
intent, and that, if carried through as proposed, it will result in a severe
loss of credibility for the Commission in its key role as the ultimate
licensing authority for this unprecedented project.

We have also reviewed the letter of comment submitted to the Commission on
this issue by the Environmental Defense Fund (dated 8/2/88), and we endorse
and wish to be associated with the conclusions reached in the EDF letter,. 7-2-
including each of the seven numbered specific criticisms made of the
Commission proposal.

We urge the Commission to reconsider this effort to relieve itself of its
NEPA obligations, to withdraw the proposed rulemaking, and to propose a more

lhen we ty to pick ot anything by itself. we Find it htched to everything else in the universe.'Join Muir
National Headquarters: 730 Polk Street, San Francisco, California 94109 (415) 776-Z?11



modest set of procedural amendments which will conform the Commission's
procedures as necessary to the dictates of the NJPA as amended, without
overthrowing its responsibilities to accomplish a NEPA review of the full
scope of DOE's proposed action and the impacts associated with it as a basis
for the Commission's licensing review.

As the Federal agency with the responsibility to make the ultimate
determination of the licensability of the facility proposed to be developed
by the Department of Energy (DOE), the Commission is clearly responsible for
framing the issues for which elaboration and decision is necessary to form
an adequate basis on which to grant or reject DOE's application for a
materials license (and by implication, for a construction authorization).

The drift of the Commission's proposal, unfortunately, runs in exactly the
opposite direction. That is, under these changes,'and under the dubious
theory that the Congress has implicitly crowned DOE as 'the lead agency' for
all parts of the HLW repository development and licensing effort, the
Commission would unilaterally charge DOE with the responsibility to frame
the issues in advance of, and as a basis for, the Commission's own licensing
proceeding. This includes an extraordinary invitation (53 FR 16141,
*Submission of Environmental Information," proposal at 10 CFR 51.67), for
DOE to present evidence and argument to the Commission as to the -

consequences of license denial. Although the Commission must certainly
consider the consequences of license denial in making its final
determination, and although DOE may very well provide its views and
pertinent information to the Commission, it is hardly the proper role of the
applicant agency to provide the analytical basis on which the Commission
bases its consideration. Nor is it proper for the Commission to place
exclusive reliance on an applicant's analysis of such issues. This is
particularly true where Congress has limited the Commission's consideration
of alternatives to the proposed action.

It would be extremely unfortunate-if the-Commission were to be diverted, in
its decision making process, from its legally required duty to provide for
the public health and safety and the protection of the environment in
snecific regard to the proposed action, and instead to implicitly embrace a
decision process in which the real standard is not radiological safety at
all, but rather whether, on the balance of evidence presented in an
environmental document prepared entirely by the applicant, the permitting
and licensing of the proposed action is somehow "better' than the status ouo
ante.

Although the Commission cloaks its proposed changes in a detailed and rather
contorted reading of the legislative history of the NWPA, the actual bases
for the proposal are reducible to three: the specific restrictions on the
scope of the EIS, and particularly its discussion of alternatives,
stipulated in the NWPA, Congress' general injunction to the Commission to
adopt the DOE EIS "as far as practicable,' and the Commission's ad hoc (and
presumably) clairvoyant judgments about the course of an essentially
unprecedented environmental review and licensing proceeding.

There is no question that Congress did specifically limit the consideration
of alternatives in the DOE EIS. NWPA section 114(f) declares, essentially,
that certain issues are outside the scope of Commission review, not because



they would not normally fall within the Commmission's jurisdiction, but
because they have been decided by the Congress itself. These issues are 1)
the need for a repository; 2) alternatives to deep geologic storage; 3) the
timing of initial availability of the repository; and 4) alternatives to the
Nevada site, if that site is recommended by DOE.

Unfortunately, beyond this most basic point, the Commission's tortured
reading of Congressional intent has led it to propose a narrowing of its
environmental review and protection responsibilities way out of line with
common sense and the language of the Act. Congress' direction to adopt the
DOE EIS *to the extent practicable' was clearly intended to avoid the
unnecessary duplication of effort of preparing two entirely separate 7-b
environmental statements on the same facility. By no reasonable reading can
it be interpreted to relieve the Commission of its fundamental
responsibility to pass on the environmental adequacy of DOE's proposed action.

The Commission's proposal ignores this fact, assumes in advance the adequacy
of DOE's EIS, creates an arbitrary and unwise presumption in favor of
adopting DOE's EIS, and raises unnecessary hurdles in the face of any party
which seeks to challenge the adoption of part or all of the document.

Perhaps the most glaring defect in the proposed rule is the standard it
erects for the presiding officer in making the determination of the 1
practicability of adopting DOE's EIS (proposal at 10 CFR 51.109 (c)).
Nowhere here is there any indication that the presiding officer may decline
to adopt the EIS if it, or any part of it, is inadequate, incomplete, in
error, or otherwise deficient. The presiding officer may not, under this
proposal, decline to adopt the DOE EIS, even if it has been found legally
insufficient, unless 'the action proposed to be taken by the Commission
differs" from the action proposed by DOE, and unless this difference
'significantly impacts the human environment."

Aside from the problem of what is meant by a 'difference" between the
applicant's proposed action and that of the Commission, this standard seems
-to erect an impossibly high hurdle for rejecting DOE's EIS, and,
concomitantly, drastically and unacceptably abdicates the Commission's
authority and obligation to assure the protection of the public health,
safety, and the environment in discharging its licensing responsibilities.

The Commission would be better off withdrawing this proposal and proposing a
rule which reflects the changes in procedure necessary under the NWPA
without giving away the basic authorities and obligations on which its
licensing role is founded.

Sincerely,

Washington
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Secretary
U.S. Nuclear Regulatory Commission F; .

Washington, D.C. 20555 %iCa•: ...

Attention: Docketing and Service Branch

Dear Sir:

The Department of Energy (Department) has reviewed the proposed
amendment to 10 CFR Part 51, published on May 5, 1988, concerning
Nuclear Regulatory Commission (NRC) review procedures for
geologic repositories under the National Environmental Policy Act
(NEPA) and the Nuclear Waste Policy Act (NWPA). With respect to
most topics covered by this proposed rule, the Department is in
agreement with NRC statements and interpretations of requirements
under the NEPA and the NWPA. The Department appreciates the
efforts made by the NRC to help clarify this area of the
regulations.

In its review, the Department identified certain concerns with
a number of aspects of the proposed rule. The Department's
concerns focus on five areas: first, the NRC position on
cooperating versus commenting agency status with respect to the
Department's environmental impact statement (EIS) covering the
geologic repos.itory; second . the requirement that the Department
supplement the final EIS to satisfy NRC obligations under NEPA:
third, the indication that multiple EISs may be necessary;
fourth, potential confusion in the interpretation of NRC's
ability to take action on a license application during litigation
on the Department's EIS: and fifth, preservation of the
distinction that a construction authorization is not a license
under the Atomic Energy Act. Our specific comments are included
in the enclosure to this letter.

We appreciate the opportunity to comment on these proposed
revisions. Please feel free to contact Ms. Linda Desell
(586-1464) of my staff or Mr. Steven Frank (586-1979) of the
Office of NEPA Project Assistance about any questions.

Sincerely,

Charles E. Kay, 2Xing Director
Office of Civilian Radioactive

Waste Management

Enclosure

C)s,
88091ý,0273 880824
PDR PR



ENCLOSURE
DEPARTMENT OF ENERGY
COMMENTS ON PART 51

1. COOPERATING AGENCY

The Department of Energy (Department or DOE) believes that
the NRC can maintain its independent role and most
effectively contribute to the process under the National
Environmental Policy Act (NEPA) by becoming a cooperating
agency. DOE recognizes that the NRC has an important
independent review and licensing authority in the siting of a
repository, and that this independence must be maintained.
DOE nevertheless believes that it is appropriate under
section 1501.6 of the Council on Environmental Quality (CEQ)
regulations to suggest that the NRC, which has licensing
authority pursuant to the Atomic Energy Act (AEA) and Nuclear
Waste Policy Act (NWPA), become a cooperating agency in the
preparation of the Department's repository EIS. The
cooperating role described in section 1501.6(b) is not
inconsistent with the NRC's independent authority, and the
clarification in the "Forty Most Asked Questions Concerning
CEQ's National Environmental Policy Act Regulations"
(46 FR 18026) recognizes the role of licensor and licensee
and provides for such independence with respect to scope,
level of detail, and adequacy in meeting the needs of the
cooperating agency with- jurisdiction by law.-

2. SUPPLEMENTAL EIS

DOE is concerned with the proposed requirement in the rule to
have DOE "supplement" its final EIS (FEIS) in order to
satisfy NRC's NEPA obligations. Any recommendation to the
President made by DOE under section 114 of the NWPA is a
major Federal action and such recommendation is to be
accompanied by an EIS. If, following completion of the EIS,
DOE decides to revise the recommendation by making a
substantial change in the proposed action that is relevant to
environmental concerns, or if significant new circumstances
or information relevant to environmental concerns bearing on
the proposed action or its impacts becomes available, then
DOE would prepare any requisite supplement in accordance with
applicable CEO regulations implementing NEPA.

However, subsequent to the President's decision, the NRC has
a separate responsibility under NEPA relative to its decision
whether to grant or deny the Department's application for a
license to receive and emplace high-level waste. In
developing its EIS the NRC is to adopt, to the maximum extent
practicable, the DOE EIS submitted as part of the
Department's recommendation to the President. DOE believes
that it is inappropriate and contrary to the CEQ scheme of
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agency assignment of responsibilities for DOE to undertake
the supplementation of its completed EIS in order to satisfy
NRC's separate NEPA responsibilities. DOE also believes
that, just as it is appropriate for NRC to be a cooperating
agency in the preparation of DOE's EIS, it would be equally
appropriate for DOE to be a cooperating agency in the
preparation of any NRC EIS or any later supplements required
for the NRC to meet its NEPA obligations.

3. MULTIPLE EISs

In the preamble, at 53 FR 16132, the NRC indicates that
multiple EISs may be necessary in considering the license
application from DOE involving high-level waste disposal.
The DOE does not agree that multiple EISs will be needed
because DOE will scope the EIS, with public and other agency
participation, to assure that all reasonable alternatives
relative to the siting, construction, operation and
decommissioning of the proposed repository will be contained
in the EIS. NRC's participation as a cooperating agency
would greatly facilitate this objective. It is the
Department's position that the NEPA, the NWPA and the CEO
regulations call for a single EIS and the Department does
not believd that any multiple EISs are necessary.

4. JUDICIAL REVIEW

In the preamble discussion, at 53 FR 16142, the NRC statel
that "...no action will be taken by the Commission until
necessary documents have been filed... with the Environmental
Protection Agency. NRC will not take action concerning the
proposal which would have an adverse environmental impact
until a record of decision is issued." The preamble further
states, at 53 FR 16144, that "Because the EIS must conform to
statutory requirements, and because its completeness would
have been subject to challenge in court prior to filing with
the NRC, a completeness determination by NRC at the time of
docketing is unnecessary...' One reading of these statements
is that the NRC is proposing to suspend work on the license
application until the entire judicial review process is
complete. This would be decidedly inefficient, and would
potentially cause major delays without providing additional
environmental protection beyond the normal process. It would
be consistent with normal operating procedures and far
preferable from a programmatic perspective for the NRC to
make a prima facie decision that, absent a reversal by the
Court of Appeals, the EIS is judged to be adequate, and to
process the license application. There is no need for the
NRC's acceptance review of the Department's EIS to be on the
licensing critical path. Clarification on NRC processing
plans and expectations would be useful.
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5. CONSTRUCTION AUTHORIZATION NOT A LICENSE

Footnote 1 - at 53 FR 16134. DOE recognizes the statutory
language of the NWPA reference to a construction
authorization and NRC's own interpretation in the text of
this document that a construction authorization under the
NWPA is not a license under the AEA. DOE affirms this
interpretation which is reflected in the AEA, and opposes
any erosion of this distinction by the NRC. Historically,
the NRC and its predecessor, the AEC, has affirmed that a
construction authorization, unlike a construction permit, is
not a license under the AEA. DOE will continue to interpret
the term "construction authorization" accordingly.

6. Sections 51.67(c), 51.109(c), and 60.24(c) should be amended
to add a qualifier to reflect that a supplement may be
required if DOE makes a substantial change, not previously
considered in its EIS, that is relevant to environmental
concerns, etc.

7. Proposed section 51.67(d) requires the Department to inform
the NRC of the status of any legal action taken against the
repository EIS and to submit periodic updates. This
requirement seems unnecessary since NRC will already have
this information available to it through the normal contact
of its own'General Counsel with the Department of Justice.
Further, such information is normally readily available in
weekly trade publications. This requirement should be
deleted.

B. The Department also notes that section 113 of the NWPA was
inadvertently misquoted at the bottom of column 1, 53 FR i
16135. The phrase "to the maximum extent practicable" was I
omitted in describing the manner in which DOE must conduct
site characterization to minimize significant adverse
environmental effects.

9. At 53 FR 16139, Column 3, NRC points out that the DOE action
is the recommendation to the President of the Yucca Mountain
site for repository development. As mandated by NWPA
section 114(f), and also expressed in CEQ regulations 10 CFR
section 1502.5, this recommendation must include an FEIS
prepared by DOE.

NWPA Section 114(f) also mandates that NRC shall (to the
extent practicable) adopt this EIS in connection with the
issuance of a construction awthorization for the repository.
Thus, the use of the same EIS for the two agency actions (to
the extent practicable) is the clear intent of the law. The
DOE concurs in this position.
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10. The NRC concluded, at 53 FR 16136 that the NWPA "provides
that adoption of the EIS shall be deemed to satisfy the
NRC's NEPA responsibilities 'and that no further
consideration shall be required.'" NRC also notes that this
provision "appears to counsel against the wide-ranging
independent examination of environmental concerns that is
customary in NRC licensing proceedings." This is consistent
with the Department's reading of the NWPA. Specifically,
this concept is included in section 51.67 of the proposed
rules, which state that the FEIS shall be submitted in lieu
of an environmental report.

11. At 53 FR 16136 the NRC states that, if the DOE EIS is judged
to be adequate, "further litigation would be precluded under
the doctrine of collateral estoppel." Also, the NRC states
that "if an issue bearing upon the adequacy of the EIS could -
have been raised in a timely manner, but was not, the
deadline for commencing action set out in section 119
operates to bar a challenge at a later date in NRC licensing
proceedings." The DOE agrees with this interpretation.

12. At 53 FR 16138, the NRC states the position that "The
approach being taken by the Commission...is that the NWPA and
the principle of res judicata obviate the need for an
entirely independent adjudication of the adequacy of the EIS
by this Agehcy." This is elaborated upon at 53 FR 16139.
The DOE agrees with this interpretation.

13. The Department agrees with NRC that adoption of the DOE EIS
should not compromise the NRC's independent responsibilities ]
under the Atomic Energy Act.

14. The Department is in agreement with the NRC with respect to
several statements concerning the content of the EIS and the
role of NRC:

"that the Commission's role should focus upon
radiological safety, with an independent review only if
there is significant and substantial new information or
new consideration...;" (53 FR 16137)

"that the EIS must address the environmental impacts of
construction and those of performance..." (53 FR 16141);
and

In addition, NRC's requirement in the proposed new Section
51.67(b) that the FEIS must "include, among the alternatives
under consideration, denial of a license or construction
authorization" by NRC follows directly from CEQ Section
1502.14(d), which states "Include the alternative of no
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action." The Department concurs with this requirement and
has already planned to include the no action alternative
within the scope of the EIS. J
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September 20, 1988 .

James R. Wolf, Esq.
Office of the General Counsel 00c:•r iUM 2E• .
Nuclear Regulatory Commission P0P6,0 rII2: PR o
Washington, D.C. 20555 53FPO7 / ...

Dear Mr. Wolf:

The proposed regulations developed by the Nuclear Regulatory
Commission (NRC) concerning review procedures under the National
Environmental Policy Act (NEPA) for geologic repositories for
high-level waste were referred to me for evaluation. As a
preliminary matter, I want to apologize for responding late in
the process and to express my appreciation for your efforts to
seek out the Council's comments. Those efforts demonstrate the
value which you and the Commission place on protecting the
quality of the environment.

The regulations proposed by NRC set forth how it perceives its
NEPA responsibilities in connection with a license application
submitted by the Department of Energy (DOE) for a high-level
waste repository in accordance with the Nuclear Waste Policy Act,
as amended (NWPA). As I mentioned when we met in August, my
primary concern with the proposed regulations is-the scope of
NRC's review of the environmental impact statement (EIS)
submitted by DOE for the repository.

The NWPA requires DOE to recommend to the President one site for
a nuclear waste repository. The recommendation must be
accompanied by a final EIS. If the President and Congress concur
in the recommendation, DOE must submit to the NRC an application
for a construction authorization for the repository. 42 USC S
10134(a) and (b).

Any EIS prepared in connection with a repository proposed to be
constructed by DOE "shall, to the extent practicable, be adopted
by the [NRC] in connection with the issuance by the (NRC] of a
construction authorization and license for such repository." To
the extent that an EIS is adopted by NRC, "such adoption shall be
deemed to also satisfy the responsibilities of the [NRC] under
the National Environmental Policy Act...and no further
consideration shall be required.... " 42 USC S 10134(f).

The judicial review provision of the NWPA gives exclusive
jurisdiction to the United States Courts of Appeals over any
civil action for review of "any environmental impact statement
prepared pursuant to the National Environmental Policy Act...."

8809280102 880920
PDR PR
2 53FR16131 PDR > ,,
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42 USC § 10139(a)(1)(D). Such an action must be brought within
180 days of "the decision or action involved...." 42 USC S
10139(b).

NRC's proposed regulations address the standards and procedures
to be used in adopting a DOE EIS. NRC states that it will
conduct a "thorough" review of DOE's draft EIS and will provide
comments on its adequacy. The agency also states that it will
"find it practicable to adopt DOE's EIS (and any DOE
supplemental EIS)" unless (a) NRC's action differs in an
environmentally significant way from the action described in
DOE's license application, or (b) significant and substantial new
information or new considerations render DOE's EIS inadequate.
Proposed Rules at 2.

While NRC recognizes its ability to adopt DOE's EIS, it views the
NWPA as limiting the scope of its review of that EIS.
Specifically, NRC cites the NWPA's directive to adopt DOE's EIS
"to the extent practicable" and interprets this as requiring it
to give substantial weight to DOE's findings. Proposed Rules at
20-21. Further, the agency notes that its adoption of a DOE EIS
is deemed to satisfy its NEPA responsibilities and that "no
further consideration shall be required;" NRC concludes that this
"appears to counsel against the wide-ranging independent
examination of environmental concerns that is customary in NRC
licensing proceedings." Id. at 21.

The NWPA's judicial review provision is also said to limit NRC's
consideration of NEPA issues. NRC states that review of DOE's
EIS must be sought, if at all, within 180 days after DOE makes
its recomnendation to the President. If the EIS is judged to be
adequate for purposes of the site recommendation made by DOE,
further litigation of the issues in NRC adjudications would be
precluded. Moreover, if an issue bearing on the adequacy of the
EIS could have been raised, but was not raised in a timely
manner, the judicial review provision operates as a bar to a
challenge at a later date in NRC proceedings. Proposed Rules at
22.

Thus, NRC regards the scope of its NEPA review to be narrowly
constrained, with those issues which are ripe for consideration
after issuance of DOE's EIS being excluded from an independent
examination by NRC. Proposed Rules at 22. The agency takes the
position "that the NWPA and the principles of res judicata
obviate the need for an entirely independent adjudication of the
adequacy of the EIS" prior to adoption by NRC. Id. at 30.
According to NRC, "[t~he factors discussed above make it entirely
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reasonable for the Commission not to reopen issues that have
been, or could previously have been, brought before the courts
for resolution." Id. at 32. "The consequence of this approach
is that the Commission would carry out a licensing review to
assure that a repository could be operated safely -- but that it
would, in general, treat as settled those other issues arising
under NEPA." Id. at 34.

These proposed regulations appear to allow NRC to adopt the
final EIS issued by DOE without the independent analysis required
under the CEQ regulations for the adoption of another agency's
EIS. See 40 CFR S 1506.3; see also "CEQ Guidance Regarding NEPA
Regulations," 48 Fed. Reg. 34263, 34265 (1983). NRC's rationale
for this is that the EIS should be deemed adequate unless a court
says it is inadequate. The reliance on judicial action is based
upon the NWPA's provisions for adoption "to the extent
practicable" and for judicial review.

I disagree with this interpretation of the NWPA, and read the
phrase "to the extent practicable" to mean just that: after ]
looking at DOE's EIS and evaluating it, NRC should adopt some or
all of it in order to avoid unnecessary duplication. In
addition, I do'not read the judicial review provision as
requiring someone to challenge the adequacy of an EIS for the
waste repository within 180 days of its issuance by DOE.

Clearly, if a court deems DOE's EIS adequate, NRC is in no cl•
position to reject that finding (although that does not
automatically mean that the EIS is acceptable for NRC's
purposes). The absence of any litigation on DOE's EIS, however,
should not allow NRC to adopt the EIS without its own evaluation.
The absence of litigation, for whatever reason, offers no
authoritative conclusion as to the adequacy of the EIS. Further,
there is an excellent chance that any litigation brought
challenging DOE's EIS will not be completed by the time NRC needs
to make its licensing determination.

A better approach would be for NRC to do an independent
evaluation of DOE's EIS, taking any court decisions into account,
and determine on the basis of that evaluation whether to adopt
the document. At the NRC licensing proceeding, intervenors
could raise as an issue the propriety of NRC's adoption decision,
e.g., that the EIS was not adequate for NRC's purposes for
whatever reasons. If the intervenors raised issues which had
been raised in litigation, NRC could defer to the court,
although this would delay an NRC decision.
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In this way, issues relating to the adequacy of DOE's EIS would
be litigated only once, and NRC would fulfill its obligation " •
under NEPA and the CEQ regulations to independently evaluate an
EIS before adopting it.

I hope these comments have been useful to you. Please do not
hesitate to call me if you have any questions.

Sincerely,

Lucinda Low Swartz
Deputy General Counsel
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T .. .r.:,p.%edru doc es not c o r, Er the likelihood
a a court wili find the FRiS in part inadequate, in

which case the Cozmission would have to review the
•ecisien and FHIS. to determine impact on the license
apii.ation, including adequacy of the SAR.

The proposed rule does not consider situation in which
a court might not decide EiS challenge before NRC
reaches its licensing determination, in Which case NRC
shc-uld review environr-entai issues.

.propue rue does not consider the possibiity
that a court mignt delay its decision on the adequacy
fa FL . ,n*il i see: te ý,omzissions findings in a

iicensin2 decision.

I The suggest.on that me f.ern of the public wtno had beenre, .... t. " by state officia in prior judicil

proc-eudings liht te pre:i..e. . rog raising issues
anew Is inconsistent with hr. inter-Cetion rules and
ref..orctt prejudice 7s. citizen participation.

The proposed rule overloois the possibility that a
party night decide to litigate basic issues regarding
adequacy of the repository in NRC licensing
proceednags (and tnen in ,.- .urti rather toan in a NKPA
c2a 1enge to the HEIS.

z A State of Nevada (Nuclear Waste Project Office)
2 1 Although NF-C and DOE each has its part in the same

major federal action, each agency must evaluate
environmentai consequences of entire project and
determine independently whether NEPA has been
satsified.

2 2 The statutory provisions With respect to adoption
merely restate prior law, compromising independent
review only where the responsible agency is forbidden
to act as NEA sight. otherwise demand or its ability
to carry out its duties would be frustrated.

2 Te proposed rule misapplies the concept of
practicabiiity. NEFA itself requires use of all

practicable means to accomp!ish environmental
objectives and this does not require compromise of an
agency s more specific statutory responsibilities.

The final rule provides for NHA review with respect
to a Negotiator-selected site to folow customary
practice.

A judicial finding of inadequacy of 1,0i
or in toto. would be new information or
consideration necessitating independent

S s :. in part
a new
NEC review.

A prior judicial decision is not a prerequisite to NC
adoption of the DOE EIS.

it is unlikely the court would defer its ruling, since
the issues would be ripe and no special NRC expertise
is needed. However, in the event of deferral, N-C
would adopt the EIS (absent the other factors
specified in the rule).

Failure to raise the issues by persons with knowiecge
and an interest would result in thear being tine
barred.even they were not estopped by VrTrte on tneir
representation by State officials.

NWPA requires that challenges to the E1S be litigated
promptly. Although NFCs final decision would be
subject to judicial review, its adoption under the
standards of the rule wouid be in accordance with la
and hence upheld on the merits.

Under NWPA. Congress intends for NRC to adopt the F!S
in the absence of substantial new information or new
considerations.

The NRC view is that NWPA was intended to make a
substantive change in the law.

As indicated by the discussion of the proposed rule.
Congress intended NRC to adopt the DOE iIS if at a!i
possible - i.e., absent new information or new
considerations. The States citations do not mandate
a different view.
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S- tut ry *r.t : ahit no turther consideration
s,'n-2 De required" after adption does not remove
envuront-ental issues froz litigation, since under
..alvert Cliffs NP •u•st consider the ElS and
eavironnental factors through agency review processes.

2 6 Itier Calvert ,liffs, MaY not abdicate to other
agencies cer.t.ia:ac ,ns, but Must male a balancing
judgment iteelf

The pr p•. se rue e rr r•o eol uget7.UeS that "ERA
issues Day be treaiec as set;led° inasmuch as NKITs
refuisal t.:. issue its own EIS or to consider the
e:7-ironmt" " npatcs *[1 E 2 ac-Jon s subiect to

.a~era! estonoe does not have the erfect asserted
by the proposed rule because the two agenciEs actions
are incependent and pose different legal and factual
questiaons.

2 Kii.irna.ion of environmen'a! issues from the licensing
;roceedint on te Ogrounds of collateral estoppel would
be contrary to. the NPA directive that 'to the fulles;t
extent psEsibie." the laws are tc be administered- in

ac, rconte ..tns. RA.
.10 A i a

. .na judicial judcment is inapposite because Sic
has no duty to review DOE's EiS for its legal
adequacy. The issue is not whether DOEs ElI is
legally adequate, but now KC is to perform its own
SEP- responsibility.

11I NWPA imposes no duty upon States and Tribes to help
DOE evaluate alternatives under HEPA. nor has DOE
offered any opportunity to do so, and accordingly the
established agency responsibilities to consider
alternatives remain in full force and effect.

2 12 The proposed rule's indication that failure to
challenge DOE's EIS mighT result in a potential
chaiienger's being time barred from raising issues in
NBC proceedings is offensive to SEPA:

2 'JThe existing rule s standard for completeness of DOE's
license appliuattin is insufficient, because it does
not place upon DiE the requirement that its
a3pp.ication be s-u"in e.b sfi inf.rmation

The extent to which a proceeding would be extended is
speculative. To some degree, the ability to meet the
timetable could be jeopardized.

The EiS will accompany the application tnrourn the
entire review process. The formal adoption ;ill..he

part of the decision made after the hearing is
concluded.

Under NWPA, NKC must make a balancing judgment only as
necessary to consider new considerations or new
information.

While NRC's decision is subject to judicial review,
NRC anticipates that a decision pursuant to the ruue
would be found to be in accordance with applicable
law.

Both agencies are concerned with the same action:
construction and operation of a specifir repositcry.
Under these circumstances. it would be proper for iEC
to conclude that if the Ei•S is adequate for DO''s
action, it is adequate for NRH s as weii.

ihere principles of collateral estoppei are pr::perly
invoked, further inquiry is barred. This is fully
consistent with SEHA.

Since CEQs standard for adoption is the adequacy of
the EIS, the issue under NWPA is the adequacy of tne
ElI.

NOPA provides the opportunity for consultation with
regard to the environmental impacts of a repository
and contemplates efforts to resolve State and tribal
objections through negotiation. iemaining concerns
could be addressed under the veto provisions.

Under NWPA, Congress intended issues concerning DOEs
EIS to be settled early. The time bar is necessary to
reflect this policy.

The challenged language restates the existing rule.
and the comment hence is beyond the present
rulemaking. Nevertheless, NRC considers the standard
to be sound. There is no implication DOE's compliance
with 60.24 assures favorable NEC licensing action.
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alternative te,:rnologies and sites. and time of
avnilability, NBC still has duty under H.A to comply
with NEPA anid consider impacts on human environment.

3 2 The legislative history of NWPA supports the principle
that NRC is not allowed to forego its NEPA duties and
rely entirely on DOM's NEiA compliance.

3 3 Section ll4(f)(E.) of WLA provides that "the
.:smhssion" need not consider enumerated factors in

any EIS prepared with respect to the repository.. This
indicates that Congress intended for NRC to issue its
own LT.

3 4 N?. may not abdicate its rcle uder HEPA simply
secause D10 has complied with ,he laws, including
Nr-., applicable to the Department (citing Calvert
Cinffs, the relevance of vhich was dismissed by NRC].

NBC did not claim any such change. in fact, tne
Cosmission said it would fLllow the same procedures
that it would nave had t-he Amendments Act not been
passed. 55 Hn 1614c.

In view of its interpretation of N'?A. NEC declines i '
follow the substantive standard proposen ny the 5-ý

of Nevada. NRC believes it should adopt the DOEV ii
in the absence of signficant new information or new
considerations.

See response to preceding comment.

The final rule allows Litigation oi NEPA issues for a
negotiated site in accordance with customary praccnice.

The Dendency of litigation viii not prevent tne NEC
staff from being able to take a position on Tna
practicability of adoption of the D•n m].,

Onder NWPA, tnis duty arises where there are n-
consideranions or new infornat.ion. The nasis cr
position was explained in connection with issuan'e n!
the proposed rule. NEC does not rely solely on the
statutory changes to the scope of the "ES.

On the contrary. NWPA was intended to eliminate
independent NEPA review by NRC, absent new information
or new considerations.

Congress made it clear that NWFAA was not intended to
change the NBC role which, it is clear, required no
NRC EIS. In any event, the cited amended ianguage
could be applied in their literal terms with respect
to any supplemental EIS prepared by NPC.

NRC does not abdicate any statutory role. It will
discharge its NEPA responsibilities in the manner
contemplated by NWPA.
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Response

,ndr:e'prsotic--ie standard, NC. retains
febi y :ty tn enercise independent judEnent - as NS,
re:,- am i in ernT• n f ur nuua miii tai:in~ s
r. .... ... - .-. .:!y since C.ngrec: intended SRC

cos;D y independently with j__.

n A -ojgr z J iciai decinion ,n the adeauacy of DOE's
? ': binds N;C to the extent of the holding, NPC would
nor be relioeved of its independent NEPA
responsibilities since these are separate and distinct
from DO's responsibilities.

if NSF were to await a court decision on *he adequacy
of DOE's Ei, this could be years after issuance of
v,,iFs EIS and long after such decision could be
meanit~fu1 durinu the CoEmissions expedited licensing

h.cr NRZ t.o perform its licensing function adequately.
ce- ,,'oo now isse,-tobe. .. ! .•.;FT arn~ Compe~en.7 ý1, and aiil,) IE e to,

.SU.e thi.•l•nreSc provided NBC with authority to
adopt, in ghon e. par-, or not at all.

,position is contrary 7o (!) its NEPA duties, (2)
C, 7R•R 1 provisions contemplating NRC review of at

least some environmental issues, and (3) implications
:f NWFA 121 direction to EPA to adopt environmentai
standards with wnich NRC must conform.

Ii' NRC's statement that it does not anticipate
ervircnmenal li-ense conditions is unjustified and
..respns.D-e. N... is ultima"te guarantor ci safety,
nciudin.g protection of human environment, and must

place all necessary conditions into the license.

3 Ii NRC?' claim that mitigation measures proposed in an
EI are independently enforceable is not supported by
any cited authority. Given that. no such authority
exists, NRC must allow such conditions to be subjected
to scrutiny in the licensing process.

12 NF: adoption of all or part of DOE's EIS does not mean
that NRC can avoid considering environmental issues at
its licensing proceedings. This is no different from
cases cited by NEC in which an independent evaluation
was required.

3 13 NRC cannot deny DOE's application to avoid having to
supplement the EIS. NEC cannot force DOE to perforz
the t somi-ssion s own responsihilitites through the
theat of license denial. IDE urges the Commission to
rethink such juvenile behavior.

in construing its duties under AEA 84c, botn the
purpose and grammatical structure of the law persuaded
NRC that it retained independent judgment so as to be
able to grant a variance from EPA standards. N'PAs
purpose and language indicate otherwise.

For purposes of the doctrine of iEsue preclusion,
there is an identity of factual and legal issues. 7he

major federal action involved is the construction and
operation of the repository, and an EIS that is round
"adequate" for DOE is "adequate' for NRC.

NRC will not necessarily await a court decision on thne
adequacy of DOE's UES. In'the absence of substantial
and significant new information or new considerations.
it would adopt the DOE EIS whether or not a iudgnent
had been entered.

SEC believes that the statutory scheme embodied 4n
NWPA contemplates that the nonsafety iEsues woonn no:
be subject to argument in licensing proceedings except
where there are substantial or significant new
considerations or new information.

The position conforms to NPA as to discharge of NEFA
duties. 10 C•R 60 references to NEPA are procedurai.
not substantive. The NWPA 121 direction to EPA
pertains to its authority, under existing law, to
establish radiological standards under the AEA.

If DOE's FUIS calls for mitigative measures to 'e
incorporated into the license, OPC expects to do so.
Otherwise, thoufh, the iitiiation of potentia:
environmental license conditions would as a rule be
contrary to NWPA's objectives as construed by NEC.

Mitigation conditions are enforceable to the same
extent as applies to other nonlicensed major federal
actions. Deviation could necessitate preparation cf a
supplemental lEl.

NWPA does make a change in substantive law. Under
NWPA, an independent evaluation is contemplated oniy
for significant new information or new considerations.

There would be no such denial unless DOE had failed to
carry out its own duties under NEPA to supplement an
ITS - not where supplementation was an NRC
responsibility.
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Response

*. 5crt r•, and iirnat n Center
aN• g ! -ngua e intened toA expedite NRC review of the

e:nense app - 0 ln oCes not li it the NE i issues NRC
ca jare , WtF" does not li'it to radiological
sa.ety tne a•slu.c that could lead to rejection of an

4 2 NW?! does not prnhibit NEC from imposing conditions,
including those related to environmental issues, on
its licensees. In sucn cases. a supplement to the
Eil would w , 'be ne eeary.

4 3 The proposed rule, which says NRC review begins with
DOEs DEIS. ignores the NRC's i9S6 statement that it
;ould review and comment on DOE's scoping documents
anr activities f:r impierenting NEPA. NRC should be
an active partic'pant an scoping hearings.

4 sh43'uuld exvrres ac.now• doge its roce in reviewing
an environsental a•sessrent developed for a site
proposed by the Negotiator, especially so in view of
Section 403(c), which allows the Negotiator to solicit
and consider NKC comments on a site.

4 nor a Negotiator-chosen site, the FFTS provides
necessary NEPA documentation only for the license
appiication, not fc.r site selection. The proposed rule
snows no recognition of this, but describes the HEIS
as being for both.

4 6 iith a Negotiator-selected site, it is quite likely
thna there will be no AE?! challenge since the
affected state will not oppose the designation before
Congress, the courts, or the Commission. Also, the
160-day review period will start later.

4 7 NRC should begin defining its role in relation to the
Negotiator, whose Office will be a new agency with
which NRC will interact.

4 8 The proposed rule does not adquately describe NBC's
role as an active, involved. coomenting agency. The
Commission should fulfill its role of providing expert.
analysis of public health and safety issues throughout
DOEs NEPA process.

4 9 NEC should develop a mechanism to directly receive
comments-from interested parties as well as have a
method to review comients received by DOE on NEP
issues.

NH believes that Congress interde6 to liait its
independent consideration of NEPA issues unionesE oere
are new considerations or new innormation. rAlsn,
standards for NRC review do not come from Sections i16
and 1ii of NWPA cited by SRIC.)

if it is practicable to adopt the EHS. no supplement
would be necessary.

NBC will review and comment on DOEs scoping
documents, as a commenting agency.

The NBC role is prescribed by the statute, as citec.
so if requested by the Negotiator, the Commission
would comment on the suitability of the aite for
characterization. If requested by DOE, NR would
comment on the EA as to matters in its jurisdiction.

The cited text discusses issue precihsion in tre
context of a FEIS for the recommendation :DnC for
the license review (NC). For a Negotiatcr-chosen
site, with the HIS supporting the application. tne
argument would actually be stronger.

NHRC considers the affected states. obligation to sees
prompt judicial review of DChs Eli to be applicable
to a Negotiator-selected site. The review period woulc
start later, though, and under the final rule NECs
adoption standard would be modifiec.

The present rulemaking starts to construct a frameworn
for such interaction.

Consistent with the availability of resources, NRC
will provide (as a commenting agency with expertise
and jurisdiction) expert analysis of health and safety
issues throughout the DOE NEPA process.

NRC believes it has sufficient access to information
needed to carry out its responsibilities under NEA as
a commenting agency. Of course, as to Atomic Energy
Act issues public concerns will be ventilated through
both informal and formal procedures.



t r,,-~.

NEP C.ompliance for KLW Repositories - Comment Analysis

Response•cm mei.

... .. ... . a te .AR t the HIS to ensure the
j..: .• .u.e are not inconsistent. Differences could

re-- i -r-- to the SAR or suppl ementati on of the

4 Congress intended to limit NRC's licensing review,
i• ,inUII, n C- apIr*,tratng substantial su.s to
e:sure that environerntal as well as radiological
sAfety documents are included in the Licensing Support
:ystet.

4 i2 The proposed rule overlooks the possibility that only
:ne NFC will adjudicate the adequacy of the EiS -
e.g., ~n tne case of a Negotiator-chosen site, where
the a"e.-ted st.te•- or tribe would be precluded from
•nalleeniin= the ETI

411. The proposec ru e oeerlooks the possibility that there
as.o ieg3 --:h2aenge to the "HiS, but rather parties
iini1n1e all such ue,.'. during the iicensing
roceedinu. NRC must then review the REIS in detail

4 14 7', proposed rule erroneouSýy argues that radiological
safrey "is entrusted solely to the Commission." an
,act. such issues could be raised by parties to NEPA
aanigataoo and dr in a court's review.

4 7ihe propo'sed rule overlooks the situation where a
Yourt concludes that an FEIS in inadequate on any of a
number of grounds. NHC would then have to evaluate
all issues decided by the Court to determine the
decisions :ipact on the license application.

4 i6 The proposed rule overlooks the possibility of a
Court's delaying its decision on the adequacy of the
HI!S pending the Commission's findings as to its
adequacy in the licensing proceeding - e.g., to enable
the Court to take advantage of NRC expertise.

4 17 The proposed overlooks the situation where a Court
does not make its decision before the Commission makes
its liceDsing dec•sion.

4 1I The language related to limitations on issues that
parties can raise in NRC hearings (i.e. pertaining to
members of the public represented by states in
judicial proceedings) is premature and inappropriate,
particularly in viep of NEC interventaon rules.

If NECs findings of fact are different from facts
considered in DOE's HEIS. and may give rise no
signiuicant environmental impacts not considered in
the KS, supplementation might be necessary.

There is nothing wrong with having the LtS serve
data-collection requireretits that are not snrictiy
material to NRC licensing decisions. in any event,
since an EIS found tobe inadequate would prevent
licensing, environmental data would be relevant.

The final rule provides a different standard for NEA
review by NBC with respect to a Negotiator-chosen
site.

Challenges to the HEIS would be time-barred. an least
as to affected persons having knowiedge tnereof,
should they choose not to seek judicial review.

Only NBC makes radiological safety findinus noder toe
Atomic Energy Act.

Should the HEIS be found inadequate, N WC agree. tha '
it would have to evaluate the issues decided by the
Court to determine the decisions impact. The
decision would constitute new information-or new
considerations and treated as such under the rule.

Such a delay is. not anticipated, either on grounds of
ripeness or primary jurisdiction, in any even",
however, in the absence of new information or new
considerations, NEC would still adopt the HiS.

As indicated above, this would not prevent NKC from
arriving at a final decision.

It is desirable to articulare as clearly as possible
the principles by which the Commission intends its
proceedings to be governed. The intervention rules
are not necessarily controlling with respect to issue
preclusion (collateral estoppeli matters.
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C 'mmere t Response

21 sosois., lectric istitute
^co)enper agrees that Congress. in pasEing lP A,

s viveiy nodifiel the requirements of NEHA as
.e ape t the h:! -. eve nuclear waste progran.
SRCf responsiil is to address radiological safety

~sues under Atni: Energ7 Act.

SI ......s pertaning to cthe pracrtcnslitty of adoption of
the I'E -IS should be resolved ouside of hearings,
wnere it would inevitably interfere with the primary
focus cf the proceedings_. 7i:. issues affecting public
health and safety.

3 The deterxinaci.n whether it is practicable to adopt
the DOE EIS shou"l be tade prior to the hearing
process dan uti thejp udicatory arena). NC can
soliit commenT ;ien TAR issues its o I ao. .... st. -t .- -, allowing

put t participation w.ithnout needless delay.

"4 NC should expicicly state that its decisions.

incuding~ .* ninat.... on practicability of adoption
of DOEs SIS, neei not await outcome of litigation as
to the adequacy ,o tee il. ̀f a court later rules RIB
tefn a nt, NRC can taen act as necessary.

.5 7:n rule shnould .e....a••.e that NFC responsibility
to resolve radioicgicam safety issues in licensing
hearing is not to witn continued analysis

oc and challenge on NEPA-related matters

5 6 To provide controls to meet the 3-year licensing
schedule, N.C should provide a time period within
which NEC staff must present its position on
practicability of adoption of EIS - e.g. within 90
days after pubiacatnn of thee EiS.

5 7 if NR, does not remove the practicability
determination fron the adjudicatory hearing, the rule
should provide a time period for filing contentions
with respect to the practicability of adoption - e.g.
date on which initial contentions are due.

5 8 The concept that adoption of DOE's EIS does not
necessarily mean that NRC would independently have
arrived at the same conclusions on matters of fact or
policy should be embodied in the rule itself.

5 9 NRC should clarify in the rule that the criteria for
evaluating the extent to which it is practicable to
adopt the EIS are those provided in NEPA and
subsequent judicial interpretations.

No response required.

The decision with respect to N4EA must he made as a
part of the Commissions final decision on the license
application. Resolution outside the hearings would
therefore not be appropriate.

The suggestion should not be accepted - not only
because NEPA enters into the final decision. but
because new information or new considerations coucn
arise later.

This is correct, and statements to This enrect will
accompany publication of the final rule.

Duch emphaEis is provided, To the extent contempi2
by NWFA.

The language of 51.26ic), which provides for incrusion
in the notice of docketing of a statement of incentior
to adopt, implies at least a tentative staff judgment.
It provides appropriately for supplementationn, .tn Or
later, if deemed necessary.

The Commission considers that its rules of practice
provide workable guides to decide whether or not
contentions with respect to the practicability of
adoption have been filed in a timely manner.

The concept is already clearly embodied in the rule
itself.

This is incorrect. The standard for adoption is
derived in large part from the structure, purposes,
and legislative history of NWPA.
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Response

,ii 7t snould clarify in the ruie that it intends to make
.ncepenoýp..en. ý findings, ciuding independent
naiancnin of relevant factors, only to extent NPC
tsielf must prepare an EIS or supplemental EIl
!bnausE nf ne; innor.atcon or new considerations)

.. EnvironmentaI Protection Agency
6 E ..A 'believes that tbe proposed rule reflects the

appropriate requirements under the Nuclear Waste
Policy Act, as amended.

" Sierra Club
7 1 The proposal amounts to abdication of NRC's

responsibility to a-sure safety and protect the
environsent when determining licensabilit7 of a HLi
repository. This is unwise and contrary to
Congressional intent, and will result in loss of NBC

The fierra Club endorse- and wishes to be associated
with the conclusions reached in the letter of comment
reached in the letter submitted by the Environmental
Defense Fund.

Under the dubious theory that Congress crowned DOE as
lead agency, NPC would charge DOE with responsibility
to frame issues in advance of, and as basis, for NRCs
own proceeding - esp,, the invitation for DOE to
preseLt consequences of license denial.

4 NC should not implicitly embrace a process where the
real standard is whether licensing the proposed action
is better t..the status quo ante. The real standard
must be radiological safety in specific regard to the
proposed action.

NEC's tortured reading is out of line. The direction
to adopt the EIS was clearly intended to avoid
unnecessary ouplication of effort in preparing
separate statezents - not to relieve NFC of
fcK5mennal responsibility to pass on environmental
a .A uacy.

7 6 The standard of practicability for adoption of the UiS
erects an impossibly high hurdle for rejecting DOE's
i1a and abdicazes NEC obligation to assure protection
of public health and safety and the environment. Even
legal insufficiency would be ignored.

These considerations were stated clearly in the
proposed role and do not require change.

No response required.

NBC believes that its interpretation of SWPA reflects
the intent of Congress and will enhance its. ability io

assure safety.

See responses to letter submitted by EDE.

Nothing done by DOE in fulfilling its NPHA
responsibilities will affect the frasmn. or declicon
of radiological safety issues in NEC licensin.
proceedings.

The Commission s decision will address raono~onoa!
safety in specific regard to the propose -action -
among other things, applying the EPAs general
environmental stannard.

NPC believes that its interpretation of N•?A reflects
the intent of Congress. Avoidance of unnecessary
duplication of effort was a consideration. but not the
only consideration.

There is no abdication of N.C responsibility. The
ability to assure protection of health and safety is
enhanced, not diminished, by the concentration of
effort in that direction. A judgment of insufficiency
would be a new consideration requiring review.
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.05 ~ it Response

'5 nppr 7ric .under Ci regulations to suggest
t X_- RC become aco~operating agency in Preparation oil
I' s l NC ineenecewth respec: to review" . .n. r. . .... .. ...- e-,-

E l i.enirn: an le mainta:ned as a cooperating
agency,

A`though DOE may be required to supplement the HEi if
it mames a substantial change in its recommendation to
tie .resident or new data is available, DOE should not
supplement the EIS merely to satisfy NRCss separate

-EA responsibiait es.

6 DOE disagrees with NrCs indication that multiple ElSe
may be necessary in considering DOEs license
app.aicatlon, since aia pertinent matters will be
ad.lrecseo in an E7, that has been sccped in accordance

watnz-,;ireglaeinjsCC

.. i .emes could be interpreted as eaning
tah i ouid suspend worh on the license application
until the entire judicial review process is complete.
plarcing NC'E acceptance review of the Eil on the
licensing critical pat-.

DOE recognizes the FWPA reference to construction
authorization and NCs interpretation that a
construction authorization is not a license under the
Atomic Energy Act. DOE opposes any erosion of this
dntinction.

8 Those provisions of the regulations that require DOE
to supplement the EIS if it makes a substantial change
in the proposed action should be qualified so as refer
only to changes that were not previously considered in
Dr, R El-.

A 7 The proposed requirement that D0E inform NPC of the
status of lega! action on the repository Ei is
unnecessary, since this information is a matter of
public record.

8 8 DOE notes that the reference to Section 113 of NWPA
omitted the phrase 'to the maximum extent practicable'
in describing the manner in which DOE must conduct
site characterization to minimize significant adverse
environmental effects.

8 DIE concurs with SC's view that the use of the same
Eli for DOE's recommendation of a site and NECs
insuance of construction authorization (to the extent
pr..,cticable) is the clear intent of NWPA.

NRC believes that a commenting agency role is tore
appropriate, because DOE under N ?A should deveiop the
required innormation and environmenca± analyces. As a
commenting agency, however, NRC will still participate
in scoping and other early activities.

DOE is correct. But, as it acknowledges, it mlint
need to supplement if it were to make a substantial
change or if there were new information or new
considerations. That is all that 6C.24•ci requirec.

NRC did not mean to imply that multiple ElSe would be
required when it was considering the issuance on a
construction authorization. ýather, it is in ;he
entire adjudicatory process, including operation,
ciosure, etc., that new ETSs may be needed.

In fact the rule eliminates an acceptance review for
the EI, thereby removing it from the cricicai path.
As DOE suggests, the EIS would be presumed to he
adequate absent contrary judiciai action. and !.'

could proceed to consider the application.

NRW is in accord.with the comment, The discussion of
this issue cited by DOE (53 FR 16I134, n.1) does not
reflect any contrary position.

NRC agrees that the language needs to be qualified Fo
as to require supplementation only in situations
covered by NEPA and CiQ regulations.

As a general rule, the applicant has the burden of
placing on the record those factual matters upon whion
NRC decisions may be predicated. Since S.Cs decision
regarding adoption of the EIS may depend upon judicial
action, DOE should report accordingly.

NRC regrets the omission of the phrase in question.
The discussion was informational, however, and the
omission is not material to the issues being
considered in this rulesaking.

No response required,
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comze n t Response

il hN o s note trar N.- twhichn rovnies that adoýton
.,tisfies NT s hi• responsib.ilnties) counsels

-e-rnno:ng independent exsmination of
..irnnmeit :crns in licensing proceedhngs s

consistent with 5,'Es readinR of the law.

.* , agrees that a judicial determination of adequacy
precludes further litigation on that issue. and that
faiiure to raise an issue within the time set out in
NSA.. bars later challenge.

3 1 DOE a -rees that Ný?A and principles of res judicata
obviate the need for an entirely independent
adjudication of the adequacy of the EIS by NRC.

13 [OE agrees that adoption of the DOE EilS should not
com•promise the SHCs independent responsibilities
under the Atomic Energy Act.

14 DCi a.grees with stateents pertaining to SHCs focus
on radiological safety, ccnsi,:eration of environmental
impacts of constructin ano performance in the UiS,
and treatment of license denial [or, no action] as an
a .ternative.

• ,qour%,il -n Fnvironmental ýua'itv
read the phrase to the extent practicable" to 3ean

that NRC should look at DOE's iIS and evaluate it,
adopting some or all of it in order to avoid
Unnecessary auplication.

9 2 1 do not read the judicial review provision as
requiring someone to challenge the adequacy of an EIS
for the waste repository within 180 days of its
.ssu.nce by DOE. The absence of litigation does not
establish adequacy or allow NRC to avoid evaluation.

9 3 NRC should make an independent evaluation, though to
the extent that intervenors raised issues in
litigation, NRC could defer to the court, although
tLis would delay an NRC decision.

So response required.

No response required.

No response required.

So response required.

No response required.

The comment does not take into account the context of
the NWA as a whole, which implies that NRC should
adopt DOEs FHIS absent new information or
considerations.

NRC believes that NEPA challenges were intended to be
disposed of promptly, and that parties who miaht sit
on their rights should be time-barred from raising
them later.

NEC, also, considers that a judicial determination of
the adequacy of DOEs EIS should be regarded as
controlling. In NRCs view, though, independent
evaluation is only required, pursuant to NWPA, if
significant new information or considerations exist.
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Comment period expires 2/118/6.

10 CFR Part 60

l[oeort No. PRA-40-2A]

States of Nevada and Minnesota; Filing
of Petition for Rulemalking

AoEaeCY: Nuclear Regulatory
Commission.
AC"tOm: Notice of Receipt of Amended
Petition for Rulemaking from the States
of Nevada and Minnesota.

uUMMARYt The Nuclear Regulatory
Commission is publishing for public
comment this notice of receipt of a
petition for rulemaking that amends an
earlier petition for rulemaking (PRM,-60-
2) filed with the Commission on January
21. 1985. This amended petition. filed by
the States of Nevada and Minnesota,
and dated September 30. 1985, was
docketed by the Commission on October
3. 19B5. and assigned Docket No. PRM-
wO-2A. The petitioner requests the
Commission to amend its repository
licensing regulations to incorporate the
equivalent substance of the assurance
requirements as issued in the final
Environmental Protection ASency (EPA)
Standards.
SALt Comment period expires February
2I, 986, Comments received after this
date will be considered if it practical to
do so, but assurance of consideration
cannot be given except as to comments
received on or before this date.

A&OoSsIst: All persons who desire to
submit written comments concerning the
petition for rulemaking should send their
comments to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission. Washington. DC Z0555,
Attention: Docketing and Sirice
Branch.

Single copies of the petition may be
obtained free b) writing to the Division



PART 60 s PETITIONS FOR RULEMAKING

of Rules and Records. Office of
Administration. U.S Nuclear Regulatory
Commission. Washington. DC 20555.

The petition, copies of comments, and
accompanying documents to the petition
may be inspected and copies for a fee at
the NRC Public Document Room, 1717 H
Street. NW. Washington, DC.

FOR FU'TNIEM INFORMATION COTAC't
John Philips. Chief, Rules and
Procedures Branch. Division of Rules
and Records. Office of Administration,
U.S. Nuclear Regulatory Commission.
Washington. DC 20555. Telephone: 301-
492-7086 or Toll Free: 800-368-5642.
SUPtPLMEKTARY iNPfORMA"TON:

Backgpound

1. Statement of Grounds and rtheres!

The State of Nevada filed this
amended rulemaking petition as a State
notified pursuant to the Nuclear Waste
Policy Act (N"WPA). that a potentially
acceptable site for a repositori has been
identified within the state. The Staie of
Nevada avers that it may become
affected for purposes of participation in
site characterization, pursuant to 1 113
of the NWPA.

The State of Minnesota joins this
amended petition as a staie informed
that it is being considered for s;te
characterization for a second repository.
The State of Minnesota avers that it
may be directly affected by the
substance of standards for the
development of repos;tories.

The States of Nevada and Ninnesota
ground this petition on their respecti~e
interest in. and the prevailing
responsibibli for. the protection of the
future health and safe:% of their citizens.

11. Issues Raised in PIRMf-60-2 and 60-
,ZA

PRM-6D-2

The petitioner filed the original
petition (PLM-68--2) with the
Commission on janua., 22. 1985 The
petitioner requested the Commission to
adopt a regulation governing the
implementation of certain
environmental standards which had
been proposed by the E.nvironrental
Protection Agency. The NKRC published
a notice of the petition for rulemaJung i.n
the Federal Register on April 30. I9 (50
FR 12267) and requested comments. The
comment period closed on July 1. I15.
Six comments were received in response
to the notice.

PRM40-.-2A

The petitioner states that this
amendment to PRM-6o-2 is based on
the intervening action of the
Environmental Protection Agency (EPA)
on September 19. 1985 (50 FR 38016). in
which the EPA issued fnal standards
for protection of the general

environment from offaite releases from
radioactive material in repositories. The
petitioner hopes to accomplish two
objectives in this amendment: (1) To
place before the Commission the
substance of the assurance
requirements. in terms of amendments
to 2o CFR Part w0, which the EPA's
recently published standards failed to
make applicable to NRC licensees, i.e.
Department of Energy (DOE) high-level
waste repositories; (2) to propose to the
Commission requirements and
considerations for the process of
adopting the DOE Environmental Impact
Statement,

III. Proposed Commission Findinos
The petitioner states that during the

pendency of the EPA ruJemaking.
significant interaction occurred between
Commission and EPA staff regarding
which was the proper agency to adopt
rules in the nature of "assurance
requirements" that would apply to
Comm-s;ion licensees, to insure against
the inherent uncertainties in selecting.
designing and licensing waste disposal
systems that must be very effective for
more thar 20,000 years. The Petitioner
indicates &tat the two agencies agreed
Informally, and the EPA standard as
finally issued provides, that assurance
requirements are an appropriate
mechanism to better guarantee that
numerical standards will be realized;
that the NRC was the more appropriate
agency to adopt such standards as they
apply to NRC licensees, and that the
NRC approach would be to integrate the
essence o! EPA's earlier proposed rules
into the repositorty licensing provisions
of i0 CFR Part 60. Further. the Petitioner
states that since evidence used by DOE
to apply the stting guidelines includes
anay'sis ofexpected repository
performance to assess the likelihood of
demons:rating compliance with the EPA
standard. the rule proposed herein must
be in place in order that DOE may
design its site characterization plan in a
manner consistent with the siting
guidelines. The Petitioner proposes that
the Commission make findings
accordingly.

IV. The Petitioner Proposes the
Folio wing Amendmenu to 10 CFR Port

2. Add definitions to I 80.2:
( ) "Active institutional control"

means any measure other than a passive
institutional control performed to: (1)
Control access to a site. (2) perform
maintenance operations or remedial
actions at a site, (3) control or clean up
releases from a site: or (4) monitor
parameters related to geologic
repository performance and compliance
with standards limiting releases of
radioactivity to the accessible
environment.

"Passive institutional control"

means: (1) permanent markers placed at
a site. (2) public records and archives.
(3) government ownership and
regulations regarding land or resource
use. and (4) other methods of preserving
knowledge about the location, design,
and the contents of a geologic
repository.

2. Add I 60.21(c) "Content of (license]
application" and renumber remaining
Sections:

(9) A general description of the
program for post-permanent closure
monitoring of the geologic repository.

3. Add a new I 60.24(c). (d) and
reletter the remaining subsection as (e).

(c) The Commission shall evaluate the
environmental impact statement
required by 42 U.S.C. 10134[f) and 10
CFR W0.21(a) to determine whether Its
adoption by the Commission would not
compromise the independent
responsibilities of the Commission to
protect the public health and safety
under the Atomic Energy Act of 1934 (42
U.S.C. 2011. et. seg.). In making such a
determination, the Commission shall
consider.

(1) Whether the Department of Energy
has complied with the procedures and
requirements of the Nuclear Waste
Policy Act (42 U.S.C. 10101 tL seq.).

(2) Whether the alternative sites
proposed in the environmental impact
statement are bona fide alternative
sites; that site characterization under 42
U.S.C. 20133 has been completed at such
sites: and that the Secretary, after site
characterization is complete. or
substantially complete, at such sites. has
made a preliminary determination that
such sites ame suitable for development
as repositories consistent with the
guidelines promulgated pursuant to 42
U.S.C. 10132.

(3) Whether the consideration of the
alternative sites considered in the
environmental impact statement
included consideration of the natural
properties that are expected to provide
better isolation of the wastes from the
accessible environment for 100.000 years
after disposal; and whether the analyses
used by the Department of Energy to
compare the capabilities of different •
sites to isolate wastes were based upon
the following:

(i) Only the undisturbed performance
of the disposal system has been
considered:

(ii) The performance of the waste
packages and waste forms planned for
the disposal system was assumed to be
the same from site to site and assumed
to be at least an order of magnitude less
effective than the performance required
by 10 CFR W0.113; and

(iii) No credit was taken for other
engineering controls intended to correct
preexisting natural flaws in the geologic
media (e.g.. grouting of fissures shall not
be assumed. but effective sealing of the
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shafts needed to construct the repository
shall be assuemdl.

(4! Whether the disposal systems
considered, selected or designed will
keep releases to the accessible
ervirorinenl as low as reasonably
achievable. taking into account
technical, social and economic
considerations.

(d) If the Commission determines that
adoption of the enviroriuental inmpact
statement would compromise the
independent responsibilities of the
Commission., then the Commission shall
consider fully the environmental impact
of the selection of the proposed site as
required by 42 U.S.C. 4321. et. se;.

4 Revise I 150.51la)11) "License
amendment for permanent closure" as
follows:

({i A detailed description of the
program for post-permnanent closure
monitoring of the geologic repository in
accordance w:th I b0.144. As a
minimum, this description shall:

(A) Identify those parameters that will
be monitored:

(B) Indicate how each parameter will
be used to evaluate the expected
performance of the repository:

(C] Describe those moonitoring devices
which will indicate the LUkelihood that
standards limirtig releases of
radioactvity to the accessible
environment may not be met.

(DJ D;scmss the length of time over
which each parameter should be
monitored to adequately confirm the
expected performance of the repository.:

(E) Indicate how the results of post-
permanent closure monitoring will be
shared with afected State. Indier, tribal
and local governments.

5 Add a ne,. subsection to 1 60 52(c)
~'Termination of license" and renumber
current I 60.52lc)i3J as 60.52(c)(4).

(31 Thai the results available from the
)aosipermanent closure monitoring
program confirm the expectation that
the repository will comply with the
performance objectives set out at
Sections 60 112 and 60.113.

6. Modify I 6C 113 by adding:
(d) In any event, however, and

notwithstanding the provisions of (b)
above, the geologic repositor'y shall
incorporale a syslem of multiple
barriers. both engineered and natural,
each designed or selected so that it
complements the others and can
significanti; compensate for
uncertainties about the performance of
one or more of the other barriers
'Barriet' means any material or structure
that prevents or substantially delays
movement of water or radionuclides.

7. Add a ne,. I Wo.14 **Institutional
Controls-:

Neither active nor passive
institutional controls shall be deemed to
assure compliance with the overall

performance objective set out at J 601.12
for more than 100 years after disposal.
However. the effects of passive
institutional controls may be considered
in assessing the likelihood and
consequences of processes and events
affecting the geologic setting.

8 Add a new 60.122(c)(18) and
renumber later sections:

(18) The presence of significant
concentrations of any naturally.
occurring material that is not widely
available from other sources.

Q. Add a new 160.144 "Post-
Permanent Closure Monitoring":

A program of post-permanent closure
monitoring shall be conducted and shall
provide for monitoring of all repository
characteristics which can reasonably be
expected to provide substantive
confirmatory' information regarding
long.term repository performance,
provided that the means for conducting
such monitoring will not degrade
repositor) performance. This program
shal! be continued until termination of a
license which shall not occur until the
Commission is convinced that there is
no significant concern which could be
addressed by further monitoring.

V. Siotement in Support

The Petitioner states that the rules
proposed here are substantively
equivalent to the EPA assurance
requirements (which. by their terms. do
not apply to NRC licensees), with one
very notable exception: proposed 10
CFR 60 24(c). The Petitioner points out
that this proposed newv section relates to

NRC review and adoption of DOE's
environmental impact sWafement (EISS. a
document developed in DOE's selection
of a repository site EPA's proposed 40
CUP 2•9' 14(e) dealt with site selection,
as NRC stafT recognized in comments
published by EPA in "Background Paper.
Potential Changes in 10 CFR 8 to
Replace Assurance Requirements in 40
CFR 191. March 21, I28". NRC staff,
however, found that DOE's site selection
guidelines, 10 CF'R 90.3-1-5. adequately
address this issue. Nevada and
Minnesota are concerned, and the
Petitioner believes that the Commission
should also be. that DOEs site selection
process may not produce bons fide
alternatives for consideration in DOE's
EIS because of DOE's current
interpretation of section 114(f). 42 U.S.C.
101341n. Petitioner asserts if it does not.
NRC's "independent responsibilities. . .
to protect the public health and safety
under the Atomic Energy Act of 2954"
(section 1341n. 42 U.S.C. 0134[l) will be
implicated. The National Environmental
Policy Act. 42 U.S.C. 4321, &1 seq,
together with the Atomic Energy Act of
2954. as amended, 42 U.S.C. 2021. eta eq,
require the Commission to consider
bona fide alternatives, even if section
112 of the Nuclear Waste Policy Act. 42

U.S.C. 10132, does not require DOE to do
so. Petitioner believes the rule proposed
here would guarantee that bons Hide
alternatives were evaluated by the NRC.
if not also DOE. The "low as reasonably
achievable" releases concept boa also
been reintroduced in this context. 7The
bases for DOE's consideration of natural
properties ,expected to provide better
isolation have also been Introduced.

The Petitioner states that in adoptizt
the language of section 124[0 of the
NWPA, Congress did not cbange the
requirement for consideration of bona
fide alternatives in an EIS. It ierely
narrowed the universe of all alternatives
which DOE must consider in the final
EIS, from all sites reasonably available
to only those three sites which has been
characterized, and for which the
Secretary had made a preliminary
determination as to site suitability. The
Petitioner believes that a site which the
Secretary has determined to be
unsuitable for development as a
repository, or. conversely, at which the
Secretary was unable to make a
preliminary determination of suitability,
is simply not an alternative. The
Petitioner believes the Secretary's
responsibilities, under either the NWPA
or N'EPA, to consider alternative sites, is
simply not met by the consideration of
three sites, one or two of which were
determined at any time to be unsuitable
for development as repositories. The
Petitioner states further that neither
would the Commission's responsibilities
be carried out in such a case, and thus
such a result would severely jeopardize
the Commission's ability, under section
114(f). to adopt the Secretary's final EIS
in order to meet the Commission's legal
obliga lions under NEPA.

VI. Notice Reg•rding Related Actions

The Commission presenty has
underway rulemaking actions which,
when finalized, will address the
concerns expressed by the petitioner.
The Commission is now preparing to
publish proposed amendments to 10 CFR
Part 60 to eliminate inconsistencies
between the EPA standard and the rule
(see UnifiedAgendo of Pederao
Regulations, Current and Projected
Rulemaking-Eimination of
Inconsistences between NRC
Regulations and EPA standards--OMB
Regulation Identifier Number 3160-
AC03. O F5R 44992, October 29, 1995).
The Commission anticipates that the
proposed rule would incorporate the
EPA "assurance requirements" in Part
60. to the extent appropriate, satisfying
that aspect of the petitioner's request.
The remaining aspect of the petitioner's
request, adding a provision to Part 80
relating to NRC review and adoption of
DOE's environmental impact statement,
falls within the scope of a separate,

I
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."noing rulemakin8 which would amend
Part 51 to rconor'm to provisions of the
Nuclear Waste Policy Act concerning

vironimental review in I-HLW geologic
reposilor. lic'ensin8 procedures (see
Unified Agendo of Federal Rehg'lotions.
Current and Projected Rulemaking-Part
52 Conforming Amnendments--OMB
lReulation Identifier Number 31,o-
ACO4. 50 FR ,4992. October 29. 198•).
According•y, commenters are advised
that further consideration of the issues
raised by the petitioner will be deferred
for consideration in the rulemaking
actions referred to above. The present
schedule calls for the publication of
these two proposed rules within nine
months Any comments received in
response to this notice would. in that
event, be incorporated in the
administrative record for those
proceedings.

Dated at Bethesda. Maryland. this 18th do)
of December. 1W65.

For the Nuclear Regrulatorl Commission.

&eMVIwr offhe Conimjssj."i.
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e. The Office of Governmental and Public Affairs has
determined that it is necessary to issue a public
announcement similar to Enclosure C in connection
with these amendments.

f. The recommended changes from the proposed rule
are provided in comparative text as Enclosure D.

g. Public comments on the proposed rule are provided
as Enclosure E.

h. A staff analysis of the public comments is
provided as Enclosure F.

i. Enclosure G contains the Commission's notice of
receipt of the rulemaking petition (PRM-60-2A)
from the States of Nevada and Minnesota. A brief
notice of the Commission's action with respect to
the petition will be published in the Federal
Register; it will state that the petitfionis
denied in part and will refer to the present
rulemaking (Enclosure A) for further information.

William C. Parler
General Counsel

Attachment: NWPA, as amended,
Section 114(f).

Enclosures:
A. Federal Register Notice

with final amendments to
10 CFR Parts 2, 51, 60.

B. Draft Congressional Letter.
C. Public Announcement.
D. Comparative Text.
E. Public Comment Letters.
F. Public Comment Analysis.
G. Notice of Receipt of PRM-60-2A.
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