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SOUTHERN ALLIANCE FOR CLEAN ENERGY’S
PETITION FOR REVIEW OF LBP-15-14
DENYING ADMISSION OF A NEW CONTENTION CONCERNING TVA’S
FAILURE TO COMPLY WITH 10 C.F.R. § 50.34(b)(4)
I.

INTRODUCTION
Pursuant to 10 C.F.R. § 2.341(b), Southern Alliance for Clean Energy (“SACE”)

petitions for review by the U.S. Nuclear Regulatory Commission (“NRC” or “Commission”) of
LBP-15-14, Memorandum and Order (Denying Motion to Reopen) (Apr. 22, 2015) (“LBP-1514”). In LBP-15-14, the Atomic Safety and Licensing Board (“ASLB”) denied SACE’s motion
to reopen the record of the operating license proceeding for Tennessee Valley Authority’s
(“TVA’s”) proposed Watts Bar Unit 2 nuclear power plant (“WBN2”). SACE seeks reopening
of the record to admit a contention that seeks NRC Staff review, in this operating license
proceeding, of post-Fukushima safety issues relevant to the safety of WBN2’s operation but that
the Staff has relegated to a separate post-licensing proceeding. The Commission should review
LBP-15-14 because it raises important issues of law and policy.
II.

FACTUAL AND PROCEDURAL BACKGROUND
A.

TVA’s Post-Fukushima Seismic Investigation and Safety Analysis

After the Fukushima earthquake and nuclear reactor disaster of 2011, the NRC’s NearTerm Task Force issued a report with a set of twelve recommendations, including
recommendation 2.1:

Order licensees to reevaluate the seismic and flooding hazards at their sites against
current NRC requirements and guidance, and, if necessary, update the design basis and
SSCs [structures, systems and components] important to safety to protect against the
updated hazards.
Recommendations for Enhancing Reactor Safety in the 21st Century: the Near-Term Task Force
Review of Insights from the Fukushima Dai-ichi Accident at 30 (July 12, 2011).1 The Task
Force also recommended that these issues be resolved for WBN2 in the course of the operating
license review:
For the two plants with reactivated construction permits (Watts Bar Unit 2 and Bellefonte
Unit 1), the Task Force recommends that those operating license reviews and the
licensing itself include all of the near-term actions and any of the recommended rule
changes that have been completed at the time of licensing. Any additional rule changes
would be imposed on the plants in the same manner as for other operating reactors.
Id. at 72. The NRC Staff subsequently requested information from all licensees and license
applicants regarding seismic risks. Letter from NRC to All Power Reactor Licensees and
Holders of Construction Permits in Active or Deferred Status re: Request for Information
Pursuant to Title 10 of the Code of Federal Regulations 50.54(f) Regarding Recommendations
2.1, 2.3 and 9.3 of the Near-Term Task Force Review of Insights from the Fukushima Dai-ichi
Accident (March 12, 2012) (ML 12053A340).
As a result of TVA’s post-Fukushima investigations, WBN2 was identified as a reactor
for which the seismic risk exceeded the design basis. Letter from NRC to All Power Reactor
Licensees and Holders of Construction Permits in Active or Deferred Status on the Enclosed List
re: Screening and Prioritization Results Regarding Information Pursuant to Title 10 of the Code
of Federal Regulations 50.54(f) Regarding Seismic Hazard Re-Evaluations for Recommendation
2.1 of the Near-Term Task Force Review of Insights From the Fukushima Dai-ichi Accident
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http://www.nrc.gov/reactors/operating/ops-experience/japan-dashboard/ref-library.html.
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(May 9, 2014) (ML14111A147). Therefore, the NRC required TVA to submit information about
the ability of safety equipment to withstand the increased earthquake risk. Id.
Consistent with this requirement, on December 30, 2014, TVA submitted its Expedited
Seismic Evaluation Process (“ESEP”) Report (ML14365A072), which purports to show that
WBN2 can operate safely despite the fact that the seismic risk to WBN2 is now known to be
greater than the safe shutdown earthquake to which the reactor was designed. TVA claims that
“[t]he ESEP provides an important demonstration of Seismic Margin and expedites plant safety
enhancements through evaluations and potential near-term modifications of plant equipment that
can be relied upon to protect the Reactor Core following beyond design basis seismic events,”
i.e., seismic events with the potential ground motion now predicted for WBN2. Id. at 22. The
ESEP also lists a set of ten design practices employed by the nuclear industry to SSCs as a
general matter, and asserts that these practices “combine to result in margins such that the SSCs
will continue to fulfill their functions at ground motions well above the SSE[ Safe Shutdown
Earthquake].” Id. at 23. The particular components reviewed in the ESEP Report are SSCs that
TVA considers to be “required to support core cooling, reactor coolant inventory and
subcriticality, and containment integrity functions.” ESEP Report at 8. Under a schedule
established by NRC for submittals of post-Fukushima information by licensees, TVA plans to
submit additional information by December 2016. Id. at 23 (citing Letter from Eric J. Leeds,
NRC, to Joseph E. Pollock, Nuclear Energy Institute (“NEI”) re: Electric Power Research
Institute Final Draft Report XXXXX, “Seismic Evaluation Guidance: Augmented Approach for
the Resolution of Fukushima Near-Term Task Force Recommendation 2.1 etc. (May 7, 2013)
(ML13106A331)).
3

TVA did not submit the ESEP in the WBN2 operating license docket, and the Staff
intends to review the information separately, as part of its post-Fukushima deliberations. In
previous correspondence with SACE, the Staff stated that it would review post-Fukushima
information (presumably including the information in the ESEP) against a standard of whether
operation of the reactor would pose an “imminent risk to public health and safety.” Letter from
William M. Dean to Diane Curran at 2 (Nov. 21, 2014) (“Dean Letter”).2
B.

SACE’s Contention and ASLB Decision

On February 5, 2015, SACE submitted a contention charging that TVA’s Final Safety
Analysis Report (“FSAR”) for WBN2 is deficient under 10 C.F.R. § 50.34(b)(4), which requires
an FSAR to provide information about the “design and performance of structures, systems and
components [“SSCs”],” taking into account “any pertinent information developed since the
submittal of the preliminary safety analysis report.” 3 SACE contended that the FSAR is
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Despite originating with NRC, Mr. Dean’s letter is not posted on ADAMS or the Hearing
Docket, and therefore it is attached.
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NRC regulations 10 C.F.R. §§ 50.34(a)(4) and 50.34(b)(4) require construction permit
and operating license applicants to submit certain information in their Preliminary Safety
Analysis Reports (“PSARs”) and FSARs at a “minimum.” 10 C.F.R. § 50.34(a)(4). At the
construction permit stage, the regulations require:
(a) Preliminary safety analysis report. Each application for a construction permit shall
include a preliminary safety analysis report. The minimum information5 to be included
shall consist of the following:
A preliminary analysis and evaluation of the design and performance of structures,
systems, and components of the facility with the objective of assessing the risk to public
health and safety resulting from operation of the facility and including determination of
the margins of safety during normal operations and transient conditions anticipated
during the life of the facility, and the adequacy of structures, systems, and components
provided for the prevention of accidents and the mitigation of the consequences of
accidents.
___________
4

deficient because it does not include information provided in TVA’s ESEP. Southern Alliance
for Clean Energy’s Motion for Leave to File a New Contention Concerning TVA’s Failure to
Comply with 10 C.F.R. § 50.34(b)(4) at 1 (“SACE’s Motion”). SACE contended that under §
50.34(b)(4), the information in the ESEP Report is “pertinent” to the NRC’s review of whether
the design and performance of SSCs meets the “reasonable assurance” standard in NRC
regulations and the Atomic Energy Act4, as set forth by 10 C.F.R. §§ 50.57(a)(2), (a)(3), and
(a)(6). SACE also submitted a Motion to Reopen the Record that was supported by a declaration
from SACE’s counsel, Diane Curran. Both motions were opposed by TVA and the NRC Staff.
In LBP-15-14, the ASLB found that SACE had not met the NRC’s standard for
5

The applicant may provide information required by this paragraph in the form of a
discussion, with specific references, of similarities to and differences from, facilities of
similar design for which applications have previously been filed with the Commission.
At the operating license stage, this information must be updated with “pertinent information”:
(b) Final safety analysis report. Each application for an operating license shall include a
final safety analysis report. The final safety analysis report shall include information that
describes the facility, presents the design bases and the limits on its operation, and
presents a safety analysis of the structures, systems, and components and of the facility as
a whole, and shall include the following:
* * *
(4) A final analysis and evaluation of the design and performance of structures, systems,
and components with the objective stated in paragraph (a)(4) of this section and taking
into account any pertinent information developed since the submittal of the preliminary
safety analysis report. Analysis and evaluation of ECCS cooling performance following
postulated loss-of-coolant accidents shall be performed in accordance with the
requirements of § 50.46 for facilities for which a license to operate may be issued after
December 28, 1974.
10 C.F.R. § 50.34(b)(4).
4

42 U.S.C. § 2011, et seq.
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reopening the record in two respects. First, the Board concluded that SACE had not
demonstrated that the contention raised a significant safety issue because SACE had not
contradicted TVA’s own conclusion in the ESEP that the WBN2 safety equipment was adequate.
LBP-15-14, slip op. at 6. In this respect, the ASLB also faulted SACE for failing to provide a
technical expert’s declaration to dispute TVA’s conclusions about the seismic qualifications of
safety equipment. Second, the ASLB found that SACE had not shown that a materially different
result would occur if the information in the ESEP were “duplicated in the FSAR.” Id.
III.

ARGUMENT
The ASLB’s decision in LBP-15-14 raises several important questions of law and policy

that should be addressed by the Commission in a full review. First, in applying the standard for
whether SACE had raised a “significant safety issue” or demonstrated that a “materially different
result” would occur if the ASLB admitted SACE’s contention, the Board imposed a burden that
was greater than what the law required for the contention submitted by SACE. SACE’s goal in
filing its contention was to obtain NRC Staff review of “pertinent” information that TVA had
submitted to NRC, but which TVA had not submitted in the operating license proceeding as an
FSAR amendment. SACE sought the full governmental safety review to which it is entitled
under 10 C.F.R. §§ 50.34(b)(4), 50.57(a)(2), 50.57(a)(3), and 50.57(a)(6), and the Atomic
Energy Act, 42 U.S.C. § 2011, et seq. In order to justify reopening the record to admit its
contention, SACE should have been required to show that the information was “pertinent” under
10 C.F.R. § 50.34(b), that the Staff’s operating license review was important and more rigorous
and timely than the Staff’s post-Fukushima review process, and that it could result in changes to
TVA’s operating license application. By holding that SACE was also required to show that
6

TVA’s information was defective, the ASLB erroneously shifted the burden of proof from TVA
to SACE. In effect, the ASLB transformed TVA’s burden of showing that WBN2 can be
operated safely and the NRC Staff’s burden of confirming that it can be operated safely to a
burden shouldered by SACE of showing that WBN2 cannot be operated safely. It is not only
absurd but unlawful, however, to expect SACE and other members of the public to conduct the
extensive technical review that the federal government is tasked with. SACE is entitled to
depend on the review conducted by the NRC, which must thoroughly compare TVA’s FSAR to
all applicable safety regulations and determine whether operation of WBN2 can be conducted
with a reasonable assurance of safety.
The ASLB also erroneously ignored the significant and material differences in the timing
and standards for the Staff’s operating license review of WBN2 and its post-Fukushima review.
In the operating license proceeding, the Staff must find a “reasonable assurance” of safe
operation, putting the burden on TVA. 10 C.F.R. § 50.57. The Staff must also be accountable to
the public in the hearing process. In the post-Fukushima proceeding, in contrast, the Staff
apparently intends to apply the “imminent risk” standard. See Dean Letter at 2. But the
“imminent risk” standard is a criterion for whether an operating reactor should be shut down
right away. See, e.g., Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-6, 43
NRC 123, 128 (1996) (finding no “imminent hazard” that would warrant shutdown of a
reactor). In order to ensure safety over a 40-year license term, the Staff’s review must be more
systematical and detailed than an imminent risk review, covering every aspect of the regulatory
requirements. Equally important, the Staff must complete its review before WBN2 begins to
operate and not some time later. In seeking to vindicate its right to a thorough, rigorous and
7

timely operating license review of relevant information by the Staff, SACE should not have
borne the burden of showing that the review would result in changes to TVA’s operating license
application, but only that the review was required because the information was pertinent.
In addition, LBP-15-14 raises the overarching legal and policy question of whether the
Atomic Energy Act and the NRC’s implementing regulations require that before issuing TVA a
license to operate WBN2 for forty years, the NRC Staff must consider the results of TVA’s
analysis of whether critical safety equipment can survive earthquakes to which WBN2 was not
designed, but which are now revealed to be credible in light of TVA’s post-Fukushima seismic
investigations. In LBP-15-14, the ASLB effectively acquiesced to the Staff’s decision to review
the ESEP’s information outside the scope of this operating license proceeding, in a process that
is unlikely to conclude before operation of WBN2 begins, and in which the Staff will apply a less
rigorous imminent risk standard instead of the more rigorous reasonable assurance standard
applied in operating license reviews. This legal error is particularly substantial and important,
given the vulnerability of WBN2 to earthquakes and flooding from the many dams above it.
Finally, the ASLB’s decision is inconsistent with the Near Term Task Force
recommendation that safety issues raised by post-Fukushima investigations should be resolved
before the NRC makes an operating license decision for WBN2. As a policy matter, the Task
Force recognized the importance of addressing post-Fukushima safety issues in the context of the
operating license proceeding. The Commission should ensure that the lessons of the Fukushima
disaster are not lost or disregarded by applying the full vigor of the NRC’s licensing process to
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post-Fukushima seismic issues at WBN2.5
IV.

CONCLUSION
The ASLB’s decision in LBP-15-14 raises important issues of law and policy that should

be reviewed by the Commission.
Respectfully submitted,
[Electronically signed by]
Diane Curran
Harmon, Curran, Spielberg & Eisenberg, L.L.P.
1726 M Street N.W. Suite 600
Washington, D.C. 20036
202-328-3500
Fax: 202-328-6918
E-mail: dcurran@harmoncurran.com
May 18, 2015
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In this context, the Commission should revisit Staff Requirements Memorandum SRM-SECY07-0096, Possible Reactivation of Construction and Licensing Activities for the Watts Bar
Nuclear Plant Unit 2 (July 25, 2007) (ML072060688) (“SRM-SECY-07-0096”), in which the
Commission instructed the Staff to use the Watts Bar Unit 1 design basis for Unit 2. That SRM
should not trump the serious safety concerns raised by the Task Force and confirmed by TVA’s
post-Fukushima investigations.
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