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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Commission

In the Matter of:

DTE Electric Company
(Fermi Nuclear Power Plant, Unit 2)

License Renewal Application

)   Docket No. 50-341
 
)

)           March 30, 2015

)   
* * * * *

_____________________________________________________

COMBINED ANSWER BRIEF OF PETITIONERS IN OPPOSITION
TO DTE APPEAL OF LBP-15-5

____________________________________________________

Now come Petitioners Beyond Nuclear, Citizens Environment Alliance of Southwestern

Ontario, Don’t Waste Michigan (collectively identified as “Joint Petitioners”), and Citizens’

Resistance at Fermi 2 (“Petitioner CRAFT”), and answer Applicant, DTE Electric Company’s,

Brief in Support of Appeal of LBP-15-5 (hereinafter “DTE Brief”). For the reasons set forth

below, the ASLB acted within its sound discretion when it granted Petitioners the status of

intervenors and admitted certain reformulated contentions for adjudication.

A.  Legal Considerations on Petition for Review

This appeal focuses on DTE’s claims of error allegedly committed by the Atomic Safety

and Licensing Board in rendering LBP-15-5, the Board’s February 6, 2015 “Memorandum and

Order (Ruling on Petitions to Intervene and Requests for a Hearing).” 

The Commission’s customary practice is to affirm Board rulings on contention admissi-

bility absent an abuse of discretion or error of law. Nuclear Management Company, LLC
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(Palisades Nuclear Plant), CLI-06-17, 63 NRC 727, 729 (2006).  A licensing board ruling on a

discretionary intervention request will be reversed only if the board abused its discretion. In the

Matter of Andrew Siemaszko, CLI-06-16, 63 NRC 708, 720-21 (2006).  Overturning a licensing

board’s decision requires a finding that no reasonable justification can be found for the outcome

that has been determined. Philadelphia Electric Co. (Limerick Generating Station, Units 1 & 2),

ALAB-806, 21 NRC 1183, 1190 (1985), citing Washington Public Power Supply System

(WPPSS Nuclear Project 3), ALAB-747, 18 NRC 1167, 1171 (1983).

B. Joint Petitioners’ Contention JP4B Was Properly Admitted

As originally filed, Joint Petitioners’ Contention 4 (denoted here, as in LBP-15-5, as

“JP4"  - Joint Petitioners’ Contention 4 - to distinguish it from Petitioner CRAFT’s Contention

4) stated as follows:

Fermi 2 and Fermi 3’s safety and environmental risks due to common mode
failures, and the potential for mutually initiating/exacerbating radiological catastrophes,
involving the common Transmission Corridor (TC) shared by both units’ reactors and
pools, have been inadequately addressed in DTE’s Fermi 2 License Renewal Application
(LRA) and Environmental Report (ER). Also, the cumulative impacts associated with the
proposed new Fermi 3 reactor cannot be excluded from DTE’s Fermi 2 LRA and ER as
“remote” or “speculative,” for it is DTE’s own proposal, and is advanced in the Fermi 3
COLA proceeding. Such environmental and safety analysis is required on this unique
local problem specific to Fermi 2 and 3. It can, and must, be dealt with in Severe
Accident Mitigation Alternatives (SAMA) analyses, and must be treated as Category 2
Issues in NRC’s forthcoming Draft Supplemental Environmental Impact Statement
(DSEIS), as required by NEPA and the AEA.

The ASLB pared down the scope of Contention JP4 to this (which the ASLB christened

“JP4B”):

The Fermi 2 Severe Accident Mitigation Alternatives analysis fails to evaluate the
impact that a severe accident at Fermi 2 would have on the operation of the proposed
nearby Fermi 3.

DTE maintained that the Licensing Board was forced to go to unusual lengths to close
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“gaping holes in Joint Petitioners’ claims.”  (DTE Brief at 8).  DTE scored the ASLB for

identifying at least three SAMA scenarios which might be affected, from a dollars-and-cents

perspective, by adding damage caused to Fermi 3 by a Fermi 2 accident to the severe accident

analysis. DTE ignores the reality that Petitioners’ contention is a contention of omission. The

ASLB characterized the contention as follows: 

 According to Joint Petitioners, DTE should have evaluated the adverse impacts on
the operation of Fermi 3 as costs averted by SAMAs that would reduce the risk of a
severe accident at Fermi 2 or the consequences of such an accident. Including such
averted costs in the Fermi 2 SAMA analysis, Joint Petitioners argue, would increase the
likelihood that mitigation measures for Fermi 2 would be cost-beneficial.

LBP-15-5 at 26.  

DTE argued that the operability of Fermi 3 during the 20-year license extension period of

2025-2045 is “speculative”  (DTE Brief at 6), although the Atomic Energy Act “mandatory1

hearing” for Fermi 3 was held on February 4, 2015.  The mandatory hearing, according to the

NRC, is “the final step in the agency’s Part 52 reactor licensing process.”   The twenty-year2

window to construct Fermi 3 will likely commence before the twenty-year operating license

extension is granted, if it is granted.  Hence there is a significant likelihood of co-existence of the

two reactors, in operating condition, for some part of the 2025-2045 license extension period for

Fermi 2.

  Notably, the ASLB, in admitting the reformulated contention, was recognizing the

dictates of an explicit Commission regulation. Nuclear plants must explicitly perform a SAMA

A remarkable argument, in light of the hard-fought, six-year-long Fermi 3 COL litigation before1

the Commission.

http://www.nrc.gov/reading-rm/doc-collections/news/2015/15-004.pdf2
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analysis for certain scenarios:

The probability weighted consequences of atmospheric releases, fallout onto open
bodies of water, releases to ground water, and societal and economic impacts from severe
accidents are small for all plants. However, alternatives to mitigate severe accidents must
be considered for all plants that have not considered such alternatives.

(Appendix B to Subpart A of 10 C.F.R. § 51.53).

Petitioners contended to the ASLB that despite the probability of a severe accident being

so low that the impacts can be considered small, all plants must still consider alternatives to

mitigate the consequences of those accidents.  In the Turkey Point license renewal case, the

ASLB interpreted the regulations to dismiss the petitioners’ concerns about particular severe

accidents, stating:

. . . [T]he commission’s environmental regulations in 10 C.F.R. Part 51 do not
require probabilistic risk assessments. Section 51.53(c) lists the information the Applicant
must include in its environmental report, and a probabilistic risk analysis of multiple
failures is not specified. Likewise sections 51.71(d) and 51.95(c) set forth the
requirements the agency must follow in preparing the draft and final SEIS for the Turkey
Point license renewal, and nowhere do those provisions require the preparation of a
probabilistic risk analysis of multiple failures.

Florida Power & Light Company (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-

01-6, 53 NRC 138, 159 (2001). The ASLB said further, “[10 C.F.R.] section 51.53(c) does not

require the Applicant broadly to consider severe accident risks. Rather, it only requires the

Applicant to consider ‘severe accident mitigation alternatives’ (SAMAs). 10 C.F.R. §

51.53(c)(3)(ii)(L).” Id. at 160. The ASLB in Turkey Point concluded that it would make no sense

for the NRC to require severe accident mitigation analysis if an applicant could simply multiply

all consequences of an accident by an extremely low probability and thus reject all possible

mitigation as too costly. 

DTE quibbles (DTE Brief at 5-6) that Petitioners did not “identify any specific dispute
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with DTE’s conclusion that the listed SAMAs were not cost-beneficial,” but “stated only

that the cost of implementing certain SAMAs identified by DTE relating to offsite power

‘represents a few days’ worth of net profit at Fermi 2" and that others “were even significantly

less expensive fixes.”  While DTE maintains that these “imprecise and irrelevant claims

regarding the relative costs of implementing various SAMAs fall far short of the specific factual

assertions and evidence necessary to demonstrate a genuine dispute and thereby support an

admissible SAMA contention,” the ASLB concluded otherwise.

So long as it first determines admissibility, a licensing board may reframe contentions

“for purposes of clarity, succinctness, and a more efficient proceeding.” Virginia Electric and

Power Co. (North Anna Power Station, Units 1 and 2), LBP-84-40A, 20 NRC 1195, 1199

(1984). See also Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), LBP-

82-43A, 15 NRC 1423, 1479, 1483 (1982).   As the below passages reveal, the ASLB properly

made an admissibility finding, and only then, reformulated Contention JP4:

As noted above, the Board may reformulate contentions to “eliminate extraneous
issues or to consolidate issues for a more efficient proceeding.” Thus, we may
reformulate the aspect of JP4 that concerns site-wide impacts of a fission product release
to make clear that we will consider Joint Petitioners’ argument only insofar as it concerns
the adequacy of the SAMA analysis for Fermi 2.

***** ***** ***** *****

Joint Petitioners have provided an explanation of the basis of the contention, as
required by Section 2.309(f)(1)(ii). Joint Petitioners maintain that the construction and
operation of Fermi 3 is a foreseeable future event, but the influence of Unit 3 upon severe
accident consequences has been omitted from the Fermi 2 SAMA analysis. . . .

Joint Petitioners argue “that under both statutes, NEPA and the AEA, the
cumulative and/or synergistic effects, and conceivable environmental consequences, of
various accident possibilities [must] be considered together.” Thus, the basis of the
contention is the foreseeable construction of Fermi 3, the proximity of the two reactors,
and the potential for a fission product release from Fermi 2 to impact operations at Fermi
3, thereby increasing the costs of such a release. Such a scenario, Joint Petitioners
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maintain, must be evaluated in the Fermi 2 SAMA analysis to satisfy NEPA’s “hard
look” requirement.

Contention JP4B is within the scope of this proceeding, as required by Section
2.309(f)(1)(iii), because it challenges the adequacy of DTE’s SAMA analysis for Fermi
Unit 2.. . . [A]lthough the NRC has by regulation excluded various NEPA issues from a
relicensing proceeding because they were resolved in the GEIS, the adequacy of the
Fermi 2 SAMA analysis is a Category 2 issue that may be contested in this relicensing
proceeding.

In its insistence that Petitioners cannot rely on “imprecise” claims to support a SAMA

contention, DTE engages in the common tactic of requiring that Petitioners must make a

summary showing of the entire evidentiary merits of a contention - that is, they must show at the

outset that they will prevail by sufficient evidence - simply to be allowed to litigate the

contention in the first place. However, all that is required for a contention to be acceptable for

litigation is that it be specific and have a basis. Whether or not the contention is true is deferred

to litigation on the merits in the licensing proceeding. Washington Public Power Supply System

(WPPSS Nuclear Project No. 2), ALAB-722, 17 NRC 546, 551 n.5 (1983), citing Houston

Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC

542 (1980).

Moreover, where a NEPA factor may be difficult or impossible to assess in quantitative

terms, license applicants and Staff may instead assess that factor in qualitative terms. Pacific Gas

and Electric Company (Diablo Canyon Power Plant Independent Spent Fuel Storage

Installation), CLI-08-26, 68 NRC 509, 521 (2008) (quoting 10 C.F.R. § 51.45(a)) (holding that a

Staff member’s expert opinion on the low probability of terrorist attack should not be discounted

simply because it was based on a qualitative, and not quantitative, assessment).

A licensing board may permissibly reformulate contentions to excise extraneous issues or

to consolidate issues for purposes of efficiency, but “a board should not add material not raised
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by a petitioner in order to render a contention admissible.” Nuclear Generation Co. and Entergy

Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), CLI-10-14, 71 NRC __ (June 17,

2010) (slip op. at n.80) (quoting Crow Butte Resources, Inc. (North Trend Expansion Area), CLI-

09-12, 69 NRC 535, 552-53 (2009)).  The ASLB here recast the admissible portion of Contention

JP4, relying on evidence and argument that the Joint Petitioners articulated in their original

Petition and their subsequent later Reply in Support.  The reformulated Contention JP4B was

then properly admitted for adjudication by the ASLB.  

C.  CRAFT’s Contention 2 Was Properly Admitted

CRAFT’s Contention 2 alleged that the NRC “did not notify numerous Native American

tribes, bands, and First Nations in the area of concern” about the “the environmental scoping

public comment opportunity for the proposed extension of the Fermi 2 nuclear reactor license.”

DTE argues that Contention 2 was impermissibly reshaped by the ASLB into an admissible

contention. CRAFT maintained in its petition that it sought to “ensure that all Native American

tribes and bands and First Nations have adequate notification by NRC of the proposed Fermi 2

licensing extension and environmental review proceedings, as due to them under applicable

treaties, laws, and regulations; and to ensure that individual tribal members’ interests are

represented whether their tribal government intervenes or not on their behalf.”  DTE’s accusation

(DTE Brief at 12-13) is that CRAFT produced no evidence in its initial filing to raise an issue of

fact with the License Renewal Application (“LRA”), and that factual averments made in

CRAFT’s later reply to the NRC Staff and DTE answers were impermissible.

But the truth is, the ASLB had numerous evidentiary allegations before it, contained in

CRAFT’s opening Petition to Intervene. In LBP-15-5 (at 35-36) the ASLB reviewed the
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allegations that comprised the foundation of the reformulated contention 2 this way: 

The second issue raised by Contention 2 is the impact of license renewal on tribal
hunting and fishing near Fermi 2 and DTE’s failure to address those impacts in the ER. 
CRAFT prefaced its petition with the claim that “[t]he Applicant’s LRA and associated
analyses as part of the AMP and ER have material deficiencies to an extent that could
significantly jeopardize (impact) public health and safety,” and a portion of Contention 2
identified an alleged deficiency “given the n[eg]ative impacts upon such treaty rights as
hunting and fishing near the Fermi 2 nuclear reactor site, especially in Lake Erie.” To
support its argument, CRAFT submitted declarations from 31 members of 14 tribes
claiming “treaty rights to hunt, fish, and gather in the area of the Fermi 2 nuclear reactor.”
The members asserted that they are “concerned that numerous species of plants, fish, wild
game, and migratory birds are being polluted by Fermi 2’s discharge, making them
inedible.” In Contention 2, CRAFT raises the issue of “n[eg]ative impacts upon such
treaty rights as hunting and fishing near the Fermi 2 nuclear reactor site, especially in
Lake Erie” and explained that fish and game near the facility are part of the Walpole
Island First Nation’s food supply. CRAFT asserts that “Fermi 2’s radiological, toxic
chemical and thermal pollution negatively impacts the food supply of the Walpole Island
First Nation.”

CRAFT clarified, in reply to the NRC Staff and DTE answers to the original Petition to

Intervene, that it was charging DTE with disrespecting environmental justice concerns under

NEPA, accompanied by a letter from a tribal official concerning the right of Walpole First Nation

members to conduct subsistence hunting and fishing near Fermi 2. The ASLB denied subsequent

NRC Staff and DTE motions to strike because it considered CRAFT’s additional information to

comprise “legitimate amplification” of the original evidence and argument.  LBP-15-5 at 41, fns.

222 and 223 (Citing Louisiana Energy Services, L.P. (National Enrichment Facility), CLI-04-25,

60 NRC 223, 224 (2004) and PPL Susquehanna, LLC (Susquehanna Steam Electric Station,

Units 1 & 2), LBP-07-4, 65 NRC 281, 299–302 (2007)).

All that is required for a contention to be acceptable for litigation is that it be specific and

have a basis. Whether or not the contention is true is left to litigation on the merits in the

licensing proceeding. Washington Public Power Supply System (WPPSS Nuclear Project No. 2),
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ALAB-722, 17 NRC 546, 551 n.5 (1983). There were plenty of facts alleged by CRAFT, perhaps

not as well-marshalled and argued as they might have been, but which were nonetheless suffici-

ently pled in CRAFT’s initial Petition.  And pro se petitioners will be held to less rigid standards

of pleading before the NRC, although a totally deficient petition will be rejected.  Crow Butte

Res., Inc. (North Trend Expansion Project), LBP-08-6, 67 NRC 241 (2008).  The instant

circumstances, however, taken as a whole, reveal that CRAFT easily met the standard for pro se

pleading of an admissible contention.

The Board may reframe contentions, following a determination of their admissibility, “for

purposes of clarity, succinctness, and a more efficient proceeding.” Virginia Electric and Power

Co. (North Anna Power Station, Units 1 and 2), supra, LBP-84-40A. “When conducting its

analysis, the Board should determine whether the contention is admissible as submitted.”

(Emphasis in original).  In the Matter of Andrew Siemaszko, CLI-06-16, 63 NRC 708, 720-21

(2006).  But the Board must not redraft an inadmissible contention to cure deficien-cies and

thereby render it admissible.  Id.  Here, the Board did not redraft by adding material that was not

already present in the record. The reformulated contention was confined to matters already made

of record.

It is obvious when reading the ASLB’s reasoning in LBP-15-5 that it first determined

what CRAFT attempted to say in Contention 2, and, once having determined the admissibility of

part of the proposed contention, the ASLB only then reformulated it for clarity, succinctness, and

efficiency. See generally LBP-15-5 at 35-38.  The ASLB concluded (LBP-15-5 at 38) that 

The contention includes a specific statement of the issue of fact or law to be raised
or controverted. Also, CRAFT has explained the basis of the contention: the existence of
tribal hunting and fishing rights near Fermi 2 and subsistence consumption, and the
failure to address those issues in the ER. Given that Environmental Justice is a Category 2
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issue, the contention is within the scope of this proceeding. 
Moreover, the issue raised by the contention is material to the findings the NRC

must make to support the relicensing action involved in this proceeding. The NRC must
comply with NEPA, and to do so it must prepare an EIS that adequately evaluates the
environmental impacts of relicensing, including impacts to tribal hunting and fishing
rights and subsistence consumption. The Contention’s claims of tribal hunting and fishing
rights near Fermi 2 support CRAFT’s allegation of deficiencies in the ER because NEPA
requires acknowledgement of tribal hunting and fishing rights, as well as an analysis of
how the project will affect those rights. Thus, whether the ER has considered tribal
hunting and fishing rights and subsistence consumption is material to the compliance
with NEPA and, ultimately, to license renewal.

The ASLB further concluded that “Contention 2, as narrowed, presents a dispute of ma-

terial fact with the LRA,” noting that against declarations asserting the existence of treaty fishing

rights, the Environmental Report asserted merely “that there is ‘no documented subsistence

fishing in Lake Erie’ and ‘[n]o subsistence practices’ near Fermi 2.” LBP-15-5 at 39-40.  These

conclusions, the ASLB observed, were based upon responses from only the Monroe County,

Michigan, sheriff, the superintendent of the Monroe County Intermediate School District, “two

local church officials,” and a local farmer whether anyone used “natural resources as food for

consumption” in the nearby area. Nowhere, apparently, did DTE consult with any tribal member

concerning tribal hunting and fishing rights or subsistence practices, “and the Walpole steadfastly

maintain that they have such rights and use them for subsistence purposes.” Id. at 41.

There being reasonable justification for admission of Contention 2,  Philadelphia Electric

Co. (Limerick Generating Station, Units 1 & 2), supra, 21 NRC 1183, 1190, DTE’s objections to

the admission of a reformulated Contention 2 must be turned aside.

D. CRAFT’s Contention 8 Was Properly Admitted

The Commission should affirm and uphold the Board’s ruling of admission of Petitioner

CRAFT’s Contention 8, which was reworded by the Board in LBP-15-5.  
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CRAFT’s initial version of Contention 8 proposed a genuine dispute with DTE’s Fermi 2

License Renewal Application (LRA) pertaining to an issue of material fact or law, specifically an

allegation of deficient severe accident mitigation analyses, or SAMAs.  As clarified and admitted

by the Board in LBP-15-5, CRAFT Contention 8 alleges that “[t]he SAMA cost-benefit

calculation is incorrect and thus inadequate because it did not properly account for the Canadian

population within the 50-mile affected area of a Severe Accident.” (LBP-15-5 at 60).  In its

original Petition, CRAFT asserted that DTE’s cost calculations failed to consider the total

widespread human and environmental impact of a multi-unit Severe Accident (presuming the

Fermi 3 COLA and high-density onsite spent fuel storage) at Fermi 2.  CRAFT alleged that “the

input data concerning evacuation time estimates (ETE) and economic consequences are incorrect,

resulting in incorrect conclusions about the costs versus benefits of possible mitigation

alternatives, such that further analysis is called for under NEPA.” (CRAFT Petition at 25). 

NEPA requires that the environmental information used by agencies in their decision-

making “must be of high quality. Accurate scientific analysis, expert agency comments, and

public scrutiny are essential to implementing NEPA.” 40 C.F.R. § 1500.1(b) (1992); see also 40

C.F.R.§ 1502.24 (1992) (“Agencies shall insure the professional integrity, including scientific

integrity, of the discussions and analyses in environmental impact statements”); 40 C.F.R. §

1502.22 (1992) (where there is incomplete or unavailable information, agency must indicate that

fact in the environmental impact statement).  Hence CRAFT initially asserted, and continued to

maintain, that DTE’s input data inexplicably omitted full and proper consideration of the densely

populated urban centers of “Metro Detroit (MI), Ann Arbor (MI), Monroe (MI), Toledo (OH)

and Windsor (ON).” (CRAFT Petition at 27) (emphasis added).
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DTE’s Answer to CRAFT’s Petition conspicuously omitted a specific mention of the City

of Windsor, Ontario, Canada.  DTE then failed to directly explain the specific omission at oral

argument before the Board.  In questions raised at the argument on contentions, ASLB Judge

Spritzer (Panel Chairman) offered an opportunity for DTE’s counsel to acknowledge and explain

why DTE neglected to specifically mention the City of Windsor, Ontario in DTE’s Answer to

CRAFT’s Petition.  But, as the Board recognized in LBP-15-5, DTE’s counsel failed to

specifically acknowledge, explain, mention or discuss the omission of Windsor.  (Tr. at 210,

referenced in DTE’s Appeal Brief at 22).  The material question remains unresolved, and

CRAFT continues to maintain that a genuine dispute with the application exists.

DTE argues that “the Board inexplicably focused on the fact that DTE did not specifically

mention Windsor, Ontario, which is a suburb of Detroit, in the list of cities considered in the

SAMA analysis.” (DTE Brief at 22, referencing LBP-15-5 at 59) (emphasis added).  But the City

of Windsor, Essex County, Ontario, Canada is not in any way a “suburb” or territory of the

metropolitan City of Detroit, Wayne County, Michigan, U.S.A. It is geographically and

politically separated by both the Detroit River and an international border crossing. Amherstburg,

Ontario is only 8 miles from Fermi 2.

DTE’s Brief heightens CRAFT’s concerns about the Canadian angle of Contention 8 in

another way.  DTE acknowledges in its Brief that “Canadian populations” located nearby Fermi 2

were not considered “in the context of the ER’s analysis of environmental justice issues.” (DTE

Appeal Brief at 23, referencing LBP-15-5 at 59). Lawful fulfillment of NEPA’s expectations

means that there must be an accurate and comprehensive analysis of the severe accident and

environmental justice impacts of any proposed federal action.  NEPA informs 10 C.F.R. Part 51
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and serves as the statutory authority for contentions predicated upon the Applicant’s ER.  Thus,

CRAFT maintains more than ever that a genuine dispute with the application exists.

DTE argues that the Board itself generated “[t]he specific references supporting

admission of the contention” and supplied a newly proffered “line of reasoning . . . never put

forth by CRAFT.” (DTE Appeal Brief at 24) (emphasis added).  CRAFT provided a degree of

specificity by repeatedly citing to the clear and obvious omission in DTE’s Answer to CRAFT’s

Petition.  The Board validated CRAFT’s allegation (CRAFT Combined Reply Brief at 40-41)

that DTE’s population model systematically excludes Canadian cities within 50 miles of Fermi 2,

including the City of Windsor. (LBP-15-5 at 59).  Thus, the Board determined that such findings

are within the scope of CRAFT’s contention.  

Consequently, DTE’s tactic on appeal is to ask the Commission to reverse forty years of

precedent, starting with Kansas Gas & Electric Co. (Wolf Creek Generating Station), ALAB-

279, 1 NRC 559, 576-77 (1975).  Even the NRC Staff has noted with regard to CRAFT’s

pleading that “the same high degree of specificity as is expected by petitions drawn by counsel

experienced in NRC practice is not expected here.” (NRC Staff’s Answer to Petition at 14).  And

by applying the “strict by design” standards to CRAFT, point by point, the Board determined

(LBP-15-5 at 59-60)  that all of the legal requirements and criteria governing the admissibility of

contentions in license renewal adjudicatory proceedings before the NRC were satisfactorily met

by CRAFT, followed by the Board’s having extended ample opportunities to DTE to explain the

omission. Through careful consideration, the Board determined that CRAFT’s Petition and

legitimately-amplified Combined Reply Brief sufficiently established the existence of a genuine

dispute with the license renewal application, and thus, the Board admitted Contention 8. 
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Notably, the NRC has not joined DTE in this appeal. 

CRAFT respectfully contends that the Board’s clarification and admission of Contention

8 was proper. There being no abuse of discretion or error of law, the Commission should defer to

the judgment of the ASLB and affirm and uphold the panel’s unanimous ruling of admission of

CRAFT Contention 8 as reworded in LBP-15-5.

E.  Conclusion

Licensing board rulings are affirmed where the brief on appeal points to no error of law or

abuse of discretion that might serve as grounds for reversal of a board’s decision. Private

Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-00-21, 52 NRC 261, 265

(2000); Amergen Energy Company, LLC (Oyster Creek Nuclear Generating Station), CLI-06-24,

64 NRC 111, 121 (2006) (noting that the Commission affords its licensing boards substantial

deference on threshold issues, such as standing and the admissibility of contentions).  

The concept of “abuse of discretion” is defined variously by the federal courts. In the

Tenth Circuit, abuse of discretion is defined as “‘an arbitrary, capricious, whimsical, or

manifestly unreasonable judgment.’”  FDIC v. Oldenburg, 34 F.3d 1529, 1555 (10th Cir.1994)

(quoting United States v. Hernandez-Herrera, 952 F.2d 342, 343 (10th Cir.1991)).  In NEPA

cases, appellate courts review a district court’s refusal to supplement the administrative record

for an abuse of discretion. Sierra Club v. Slater, 120 F.3d 623, 639 (6th Cir. 1997), and “[a]n

abuse of discretion is defined as a definite and firm conviction that the trial court committed a

clear error of judgment.” Harlamert v. World Finer Foods, Inc., 489 F.3d 767, 773 (6th Cir.

2007) (internal quotation marks and citation omitted).  

The gritty process of parsing facts and legal concepts is a responsibility committed to the
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considerable discretion of Atomic Safety and Licensing Boards by the Commission. Here, the

ASLB carefully discharged that complicated activity, outlining both its actions and its

justifications for finding, and then cogently reformulating the wording of, the three contentions

which have been admitted. The Board acted well within its charge from the Commission, and the

Commission can, and should, quite properly affirm LBP-15-5 and all procedural determinations

contained within it.

WHEREFORE, Joint Petitioners, and Petitioner CRAFT respectfully urge the Nuclear

Regulatory Commission to find DTE Electric Company’s appeal to be without merit, and to

dismiss the same.

As to Contention JP4B:

   /s/ Terry J. Lodge            
Terry J. Lodge (OH #0029271)
316 N. Michigan St., Ste. 520
Toledo, OH 43604-5627
(419) 255-7552
Fax (419) 255-7552
Tjlodge50@yahoo.com
Counsel for Joint Petitioners

As to Contentions 2 and 8:

 /s/ Jessie Pauline Collins              
Jessie Pauline Collins
17397 Five Points Street
Redford, MI 48240
(313) 766-4311
jessiepauline@gmail.com
Representative of CRAFT
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing “COMBINED ANSWER BRIEF 
OF PETITIONERS IN OPPOSITION TO DTE APPEAL OF LBP”  were served by me upon the
parties to this proceeding via deposit into the NRC’s Electronic Information Exchange system
this 30th day of March, 2015.

   /s/ Terry J. Lodge            
Terry J. Lodge (OH #0029271)
316 N. Michigan St., Ste. 520
Toledo, OH 43604-5627
(419) 255-7552
Fax (419) 255-7552
Tjlodge50@yahoo.com
Counsel for Intervenors
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