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Bec.
SUBCHAPTER VI—LICENSING AND REGULATION
OF URANIUM ENRICHMENT FACILITIES

224%f, Gaseous diffusion facilities.
228%1-1. Licensing of other technologiss.
226712, Regulation of Restricted Data.

SUBCHAPTHER VII-DECONTAMINATION AND
DECOMMISSIONING

2297, Uranium Enrichment Decontamination
and Decommissioning Fund,

2207g-1. Deposits.

2267g-2 Department facilities,

2287g-3. Emplovee provisions,

228754, Reports to Congress,

SUBCHAPTHR VIIL-UNITED S$TATES ENRICHMENT
CORPORATION PRIVATIZATION

2287h. Definitions.

22587h-1, R3ale of Corporation.

228Th-2. Method of sale.

2287k-3. Bstablishment of private corporatioy,

228Th—2. Transiers to private corporation,

2297n-5. Leasing of gaseous diffusion faoilities.

2207Th-6, Transfer of contracts.

228Th-7. Liakilities.

2267h-8. Bmployee protections.

2287h-8, Ownership limitations.

2287h-10. Uranium transfers angd sales,

2287h-10g. Incentives for additional downblending
of highly enriched uranium by the Rus-
stan Federation.

2287h-11, Low-level waste.

229Th-13, AVLIE.

229713, Application of certain laws,

Division A-—Atomic Energy
SUBCHAPTER I-GENERAL PROVISIONS
§ 2011, Congressional declaration of policy

Atomic energy is capable of application for
peaceful as well as military purposes, [t ig there-
fore declared fto be the policy of the United
States that—

fa} the development, use, and control of
atomic energy shall be directed so as to make
the maximum contribution to the general wel-
fare, sabject at all times to the paramount ob-
jective of making the maximum contribution
to the common defense and security; and

(b) the development, use, and control of
atomic energy shall be directed seo as to pro-
mote world peace, improve the gensaral wel-
fare, increase the standard of living, and
strengthen free competfition in private enter-
prige.

{Aug. 1, 1848, ch. 724, title I, §1, as added Aug. 30,
1854, ch. 1073, §1, 68 Stat. 821 renumbered title I,
Pub. L. 102-488, title IX, §802¢a)(8), Cot. 24, 1992,
106 Stat. 2644,

PRICE PROVISIONS

Provistons similar to those comprising this section
were contained in section 1 of act Aug. 1, 1846, ch. 724,
6¢ Stat. 786, which was classified to ssction 1801 of this
title, prier o the general amendment and renumbering
of aet Aug. 1, 1846, by act Auwg. 30, 1964,

SHORT TITLE OF 2005 AMBENDMENT

Pub. L. 108-58, title VI, §601, Aug. 8, 2005, 118 Stat. 779,
provided that: “This subtitls [subtitie A (§§601-810% of
title VI of Pub. L. 109-58, amending sections 2210 and
2282a of this title and enacting provisions set out as
notes under sections 2210 and 2282z of this titlel may be
cited a8 the 'Price-Anderson Amendments Act of 2005
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SHORT TITLE OF 2000 AMENDMENT

Pub, L. 106-248, §1, July 10, 2000, 114 Stat. 501, pro-
vided that: “This Act [enacting section 285a-8 of this
title and enacting and amending provisions set out as
notes under section 2210 of this title] may be cited as
the 'Rediation Bxposure Compensation Aot Amend-
ments of 20007,

SHORT TiTLE OF 1986 AMBNDMENT

Pub. L. 104-134, title ITI, §3101, Apy. 28, 1896, 110 Stat.
1321-385, provided thai: “This subchapter fsubch. A
(§§3101-3117) of ch. 1 of title III of Pub. L. 104134, enaot-
ing sectlons 2297h tc 2297h-18 of this title, amending
sectlons 2014, 2235, 2243, 2282, 2296b-7, 22971, and 206741 of
this title and section 9101 of Title 31, Money and Fi-
nance, repealing sections 2297 to 2297¢-7 of thic title,
and enacting provisions set out as notes under section
2297 of this titie and section 9101 of Title 31] may be
cited ag the 'USEC Privatization Act' ™

SHORT TITLE OF 1888 AMENDMENT

Puhb. L. 100-408, §1, Aug. 20, 1968, 102 Stat. 1066, pro-
vided that: ““Thig Act [enacting section 22823 of this
Litle. amending sections 2014, 2210, and 2278 of this title,
and enacting provisions set out as notes under sections
2014 and 2210 of this titlel may be cited as the '‘Price-
Anderson Amendments Act of 1888

SHORT TITLE OF 1864 AMENDMERT

Pub. L. 88488, §21, Aug. 26, 1064, 78 Stat. 607, provided
that: "This Act [amending sections 2012, 2013, 2073 to
2078, 2135, 2183, 2201, 2221, 2238, and 2934 of this title, re-
pealing section 2072 of thiz title, and enacting provi-
sions sel out as notes under sections 2012 and 2072 of
this title] may be vited as the Private Ownership of
Bpecial Nuclear Materials Act’ "

SHORT TITLE OF 1958 AMENDMENT

Pub. L. 85846, §1. Aug. 28, 18568, 72 Statb, 1084, provided:
“That thiz Act [enacting sections 2201 vo 2296 of this
title] may be cited as the 'BEURATOM Cooperation Act
of 19587

BHORT TITLE

Section 201 of title I of act Aug. 1. 1846, as added by
act Aug. 30 1984, §1, renumbered title I, Oct. 24, 1992,
Pub. L. 102-486, title IX, §902(a)(B). 106 Stat. 2045, pro-
vided that: “This Act {enacting this chapter and
amending sections 1031rd) and 1032 of former Title &, Bx-
ecutive Departmente and Government Officers and Em-
ployees, and enacting provision set out as 4 note under
section 2221 of this title] may be cited as the *Atomic
Bnergy Act of 1854

BEPARABILITY

Section 281 of title 1 of act Aug. 1, 1946, as added by
act Aug. 30, 1954, §%; renumbered title I, Oon. 24, 1893,
Pub. L. 102-486, title IX, §902¢a)(8), 106 Btat. 2944, pro-
vided that: “If any provizion of this Act fenacting this
chapter] or the application of such provision to any
person or circumstances, is held invalid, the remainder
of this Act ar the application of such provision to per-
sonsg or circumstances ovher than those as to which it
iz held invalid, shall not be affected thereby "

TRANSFER OF FUNCTIONS
Atomic Energy Commission abolished and functions
transferred by sections H814 and 6841 of this title. See

alse Transfer of Functions notes set out under those
sections.

§ 2012. Congressional findings

Tne Congress of the United States malkes the
following findings concerning the development.
use, and control of atomic energy;

{a) The development, utilization, and control
of atomic energy for military and for all octher
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purposes are vital to the common defense and
security.

(b) Repealed. Pub. L. 88-488, §1, Aug. 26, 1084, 78
Stat, 602,

(¢c) The processing and ubilization of source,
byproduct, and special nuclear material affect
interstate and foreigm commerce and must be
regulated in the national interest.

(d} The processing and utilization of scurce,
bypreduct, and special nuclear material must be
reguiated in the national interest and in order
to provide for the common defense and security
and to protect the health and safety of the pub-
lic.

(e} Source and special nuclear material, pro-
duction facilities, and utilization facilities are
affected with the public interest, and regulation
by the United States of the production and utili-
zation of atomic energy and of the facilities
ased in connection therewith is necessary in the
national interest to assure the common defense
and security and tc protect the heplth and safe-
Lty of the public,

({) The necessity for protection against pos-
sible interstate damage cocurring from the opar-
ation of facilities for the production or ubiliza-
tion of source or special nuclear maberial piaces
the operation of those facilities in interstate
commerce for the purposes of this chapter,

{gy Funds of the United States may be pro-
vided for the development and use of atomic en-
ergy under conditions which will provide for the
commen defense and security and promote the
general welfare.

(h) Repesled. Pub. 1. 88-480 22 Aug. 96, 1964,
78 Btat. 802.

(1} In order to protect the public and to en-
courage the development of the atemic energy
industry, in the interest of the general welfare
and of the common defense and security, the
United Btates may make funds available for a
portion of the damages suffered by the public
from nuclear incidents, and may limit the labil-
ity of those persons lable for such losses,

{Aug. 1, 1948, ch. 724, title I, §2, as added Aug. 30,
1954, ch. 1073, §1, 68 Stat. 921: amended Pub. L.
85-258, §1, Sept. 2, 1957, 71 Stat. 676; Pub. L.
88-489, 8§81, 2. Aug. 26, 1964, V8 Stab. 602 renum-
bered title L Pub. L. 102-486, title IX, §802(aX8),
Oct. 24, 1882, 106 Stat. 2944.)

PRIOR PROVISTONS

Provisions similar to those comprising this section
were contained in section 1 of act Aug. i1, 1846, ch. 724,
80 Svat, 755, which was classified vo section 1801 of this
title, prior to the general amendment and renumbering
of ect Aug. 1, 1946, by act Aug. 30, 1954,

AMENDMENTS

1984-—Subsec. (b). Pub. L. 88-488, §1, struck out sub-
sec. (b) which found that use of United States property
by others must be regulated in national interest and in
order to provide for common defense and security and
Lo protect health and safety of public.

Subsec. (h), Pub. L. 88-480, §2, struck out subsec. ()
which found it essential to common defense and seou-
rity that title to all special nuclear material be in
United Btates while such special nuclear maberial is
within United States,
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1967--Bubsec. (i). Pub. L. 85-266 added subsec. (1),

CONTROL AND REGULATION POWERS OF UNITED STATES
AND OF ATOMIC ENBRGY COMMISSION UNAPFRECTED BY
PRIVATE OWNERSHIF OF SPECIAL NUCLEAR MaTE-
RIALS

Section 20 of Pub. 1., 88-489 provided that SNothing
in this Act famending this section and sections 2013,
2073 to 2078, 2135, 2153, 2201, 2233 and 2234 of this title, re-
pealing section 2072 of this title, and enacting provi-
sions set out as notes under this section and section
2072 of this title] shall be deemed to dirninish existing
authority of the United States, or of the Atomic En-
ergy Commission ander the Atomic BEnergy Act of 1664,
as amended (this chapterl, to regulate source, byprog-
uct, and special nuclear material and production and
utilization facilities, or to control such materials and
facilities exported from the United States by imposi-
tion of zovernmental guarantees and security safe-
guards with respect therete, in order to assure the com-
mon defense and security and to protect the health and
safety of the publle. or to reduce the responsibility of
the Atomic Hnergy Commission to achieve such objer-
tives.”

§ 2013. Purpose of chapter

It is the purpose of this chapter ic effectuate
the policies set forth above by providing for—

(aj & program of conducting, assisting, and
fostering research and development in order Lo
encourage maximum scientific and industrial
Progress;

(b} & program for the disseminalion of un-
classified scientific and technical information
and for the control, dissemination, and declas-
sification of Restricted Data, subject to APDIo-
priate safepuards, so a8 t0 encourage scientifie .
and industrial progress;

{¢) 2 program for Goverament control of the
possession, use, and production of atomic en-
ergy and special nuclear material, whether
owned by the Government or others, so di-
rected as Lo make the mazimum contribution
to the common defense and security and the
national welfare, and to provide continued as-
surance of the Government's ability to enter
into and enforce agreements with nations or
groups of nations for the control of special nu-
clear maberials and atomic weapons;

(d) a program to encourage widespread par-
ticipation in the development and utilization
of atemic energy for peaceful purpeses to the
maximum extent consistent with the common
defense and sscurity and with the health and
safeby of the public:

te) & program of international cooperation
s0 promote the commmon defense and security
and to make available to cooperating nations
the benefits of peaceful applications of atomic
energy as widely as expanding technology and
conglderations of the common defense and se-
curity will permit; and

(fy & program of administration which will
be consistent with the foregolng policies and
programeg, with international arrangements,
and with agreements for cooperation, which
will enable the Congress to be currently in-
formed so as to take further legislative action
a8 may be appropriate.

(Aug. 1, 1846, ch. 724, title L, §3. as added Aug. 30,
1954, oh, 1073, §1, 68 Stat. 922 amended Pub. L.
85489, §3, Aug. 26, 1964, 78 Stat, 602; renumbered
title I, Pub. L. 102-486, title IX, §902¢a)8). Oct.
24, 1992, 106 Stat. 2044 )
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PRIOR PROVISIONS
Provisions similar t¢ those comprising this section
wers contained in section 1 of act Aug,. 1, 1648, oh. 724,
60 Stat. 755, which was classified to section 1801 of this
title, prior to the genersl amendment and renumbering
of act Aug. 1, 1946, by act Aug, 30, 1954

AMBRDMENTS
1984—Subsec. (o). Pub. L. 88-488 inserted “whether
owned by the Government or others” and “and to pro-
vide continued assurance of the Glovernment's ability
to enter into and enforce agreemsnts with nations or
groups of nations for the control of spectal nuciear ma-
terials and atomic weapons’.

§ 2014, Definitions

The intent of Congress in the definitions as
given in this section should be construed from
the words or phrases used in the definitions. As
used in this chapler

(a;} The term “agency of the United States”
means the executive branch of the United
States, or any Government agency, or the legig~
lative branch of the United States, or any agen-
cy, commitiee, commissgion, office, or other es-
tablishment in the legisiative branch, or the ju-
dicial branch of the United States, or any office,
agency, committee, commission, or other estab-
Hshment in the judicial branch,

(b} The term “sagreement for cooperation®
means any agreement with another nation or re-
gional defense crganization authorized or per-
mitted by sections 2074, 2077, 2084, 2119, 2121{¢c),
2133, 2134, or 2164 of this title, and made pursu-
ant to section 2153 of this title.

{¢y The term “atomic energy’ means all forms
of energy released in the course of nuclsar fis-
sion or nuclear transformation.

1@y The term “atomic weapon' means any de-
vice utilizing atomic energy, exclusive of the
means {or transporting or propelling the devige
{(where such means is a separable and divisible
part of the device), the principal purpose of
whick is for nse as, or for development of, z
weapon, a weapon prototype, or a weapon test
device,

{e) The term “byproduct material” means—

(1) any radioactive material texcept special
nuelear material) yielded in or made radio-
aclive by exposure to the radiation incident to
the process of producing or utilizing special
nuclear material;

{2) the tallings or wastes produced by the ex-
traction or concentration of uranium or tho-
rium from any ore processed primarily for its
source material content:

(8)(A) any discrete source of radium-226 that
15 produced, ext{racted, or converted after ex-
traction, before, on, or after August 8, 2005, for
use for a commercial, medical. or research ac-
tivity, or

(B) any material that—

(i) has been made radicactive by use of a
particle accelerator: and

(i) is produced, extracted, or converted
after extraction, before, on, or after August

8, 2005, for use for a commercial, medical, or

research activity,; and

(4) any discrete source of naturally cecur-
ring radicactive material, other than source
material, that—
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(A) the Commission, in consultation with
the Administrator of the Environmental
Protection Agency, the Secretary of Energy,
the Becretary of Homeland Security, and the
head of any cther appropriate Federal agen-
oy, determines would pose & threat similar
to the threat posed by a discrete source of
radium-226 to the public health and safety or
the common defense and security; and

(B) before, on, or after August 8, 2005, is ex-
tracted or converted after extraction for ase
in & commercial, medical, or research activ-
ity.

(fy The term “Commission' means the Atomic
Energy Commission.

(g} The term ‘‘common defense and security™
means the common defense and security of the
United States. :

(h) The term ‘“defense informabtion” means
any information in any category determined by
any Government agency authorized to classify
information, as being information raspecting.
relating to, or affecting the national defense.

(1) The term ‘‘design’ means (1) specifications,
plans, drawings, blueprints, and other items of
like nature; (2) the information contained there-
in; or (8) the research and development datsa ner-
tinent to the informaticn contained therein.

(1) The term “extracrdinary nuclear occur-
rence’’ means any event causing a discharge or
dispersal of source, special nuclear, or hyproduct
material from its intended place of confinement
in amounts offsite, or causing radiation levels
offsite, which the Nuclear Regulatory Commis-
sion or the Secretary of Energy, as appropriate,
determines to be substantial, and which the Nu-
clear Regulalory Commission or the Secrelary
of Energy, as appropriate, determines has re-
sulted or will probably result in substantisl}
damages to persons offsite or property offsite.
Any determination by the Nuclear Regulatory
Commission or the Secretary of Fnergy, as an-
propriate, that such an event has. or has not, oc¢-
curred shali be final and coneclusive, and no
other official or any court shall have power or
jurisdiction to review any such determination,
The Nuclear Regulatory Commission or the Sec-
retary of Energy, as appropriate, shall establish
criterta in writing setting forth the basiz upon
which such determination shall be made. As
used in this subsection. “offsite” means away
from “‘the location” or *‘the contract location"
as defined in the applicable Nuclear Regulatory
Commission or the Secretary of Enerzy, as ap-
propriate, indemnity agreement, entered into
pursuant to section 2219 of this title.

(k) The term “‘financial protection’ means the
ability to respond in damages for public liability
and to meet the costs of investipating and de-
fending claims and settling suite for such dam-
ages.

¢ The term “Government agency'’ means any
executive department, commission. independent
establishment, corporation, whelly or partly
owned by the United States of America which i
an instrumentality of the United States, or any
board, bureau, division, service, office, oificer,
authority, administration. or other establish-
ment in the executive branch of the Govern-
ment,

(m) The term “indemnitor™ means (1) any in-
surer with respect to his obligations under & pol-
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fey of insurance furnished as proof of financial
protection; (2) any licensee, confractor or other
person who is obligated under any other form of
financial protection, with respect o such obli-
gations; and (3) the Nuclear Regulatory Com-
mission or the Secrstary of Energy, as appro-
priate, with respect to any obligation under-
taken by it in indemnity agreement entered into
pursuant to section 2210 of this title.

(n; The term “international arrangement’
means any International agreement hereafter
approved by the Congress or any treaty during
the time such agreement or treaty is in full
force and effect, but does not include ANY AEres-
ment for cooperation,

(o) The term “Energy Committees” means the
Committee on Energy and Natural Resources of
the Benate and the Committee on Bnergy and
Commerce of the House of Representatives.

(p) The term “licensed activity means an ac-
tivity Hoensed pursuant to this chapter and cov-
ered by the provisions of section 2210(a) of this
title.

{q) The term “‘nuclear incident’ means any og-
currence, inciuding an extraordinary nuclear oo-
currence, within the United States causing,
within or outside the United States, bodily in-
jury, sickness, disease, or death, or loss of or
damage to property, or loss of use of property,
arising out of or resulting from the radicactive,
toxic, explosive, or other hazardous properties of
source, special nuclear, or byproduct material:
Provided, however, That as the term iz gsed in
section 22107} of this title, it shall include any
such cccurrence ontside the United States: And
provided further, That as the term is used in sec-
tion 2210(d; of this title, it shall include any
such oceurrence outside the United States if
such oecurrence involves spurce, special nuclear,
or byproduct maberial owned by, and used by or
under contract with, the United States: And pro-
vided further, That as the term is used in secticon
2210¢cy of thig title, iv shall include any such oc-
currence outside both the United States and any
other nation if such occurrence arises out of or
results from the radicactive, toxic, explosive, or
other hazardous properties of source, special nu-
clear, or byproduct material licensed pursuant
to0 subchapters V, VI, VII, and IX of this divi-
sion, which is used in connection with the oper-
ation of a licensed stationary production or uti-
lization facility or which moves outside the ter-
ritorial limits of the United States in transit
from one person licensed by the Nuclear Regu-
latory Commission to another person licensed
by the Nuclear Regulatory Commission,

(r) The term “operator” means any individual
wheo manipulates the controls of a utilization or
production facility.

(83 The term “‘person’ means (1) any individ-
ual, corporation, partnership, firm. association,
trust. estate, public or private institution,
group, Government. agency other than the Com-
migsion, any State or any political subdivision
of, or any political entity within a State, any
foreign government or nation or aay political
subdivision of any such government or nabion,
or other entity; and (2) any legal successor, rep-
resentative, agent, or agency of the foregoing.

(t) The term “person indemnified” means (13
with respect to a nuclear incident occurring
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within the United States or outside the United
States as the term is used in section 2210¢¢) of
this title, and with respect to any nuclear incs-
dent in connection with the design, develop-
ment, construction, operation, repair, mainte-
nance, or use of the nuclear ship Savannah, the
person with whom an indemnity agreement ig
executed or who is reguired to maintain finan-
clal protection, and any other person who may
be liable for public lability or (2) with respect
to any other nuclear incident occurring outside
the United States, the person with whom an in-
demnity agreement is execuied and any other
person who may be liable for public liability by
reason of his activities under any contract with
the Secretary of Energy or any project to which
indemnification under the provisions of section
2210(d) of this titie has been extended or under
any subcontract, purchase order, or other agree-
ment, of any tier, under any such contract or
project.

(u} The term “produce”, when used in relation
te special nuclear material, means (1) to manu-
facture, make. produce, or refine special nuclear
material, (2} to separate special nuclear mate-
rial from other substances in which such mate-
rial may be contained; or (3 to make or to
produce new special nuclear material.

{v) The term “production facility™ means (1)
any eqguipment or device determined by rule of
the Commission to be capable of the production
of special nuclear material in such guantity ag
to be of significance to the common defense and
security, or in such manner as to affect the
health and safety of the public: or (2} any impor-
tant compoment part espeelally designed for
such equipment or device as determined by the
Commission. Except with respect to the export
of a uranium enrichment produciion facility,
such term as used in subchapters IX and XV of
this diviston shall not include any eguipment or
device (or important component part especially
designed for such equipment or device) capable
of separating the isotopes of uranium or earich-
ing uranivum in the isctope 235

fwy The term “public liabiiity" means any
legal Hability arising out of or resulting from a
nuclear incident or precaationary evacuation
(including all reasonable additional costs in-
curred by a State, or a political subdivision of a
Btate, in the course of responding $0 a nuclear
incident or a prscautionary evacuation), except:
(1) claims under State or Pederal workmen’'s
compensation acts of employess of persons in-
demnified who are employed at the site of and in
conpection with the activity where the nuclear
incident cccurs: (i) claims arising out of an act
of war, and (iil) whenever used in subsections
(a), (¢), and (k) of section 2218 of this title.
claims for loss of, or damage to, or loss of use of
property which is located at the site of and used
in connection with the licensed activity where
the nuclear incident occurs. “Public liability™
also includes damage to properiy of persens in-
demnified: Propided, That such property is cov-
ered under the terms of the finanecial protection
required, except property which is located at the
site of and used in connection with the activity
where the nuclear incident ocours.

(x) The term ‘research and development'
means (1) theorebical analysis, exploration, or
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experimentation; or (2) the extension of inves-
tigative findings and theories of a scientific or
technical nature into practical application for
experimental and demonstration purposes, in-
cluding the experimental production and festing
of modeis, devices, eguipment, materials, and
Lrocesses.

(v} The term “Restricted Data” means all
data concerning (1) design, manuafacture, or uti-
lization of atomic weapons: (2) the production of
special nuclear material: or (3) the use of gpecial
noclear material in the production of energy,
but shall not include data declassified or re-
moved from the Restricied Data category PUrsQ-
ant to section 2162 of this title,

{z) The term “source material” means {1) ura-
nium, thorium, or any other material which is
determined by the Commission pursuant to the
provisions of section 2001 of this title to be
source material, or (2) ores containing one or
more of the foregoing materials, in such con-
centration as the Commission may by regula-
tion determine from time to time.

(aay The sterm ‘‘special nuclear material"
means (1) plutonium, uranium enriched in the
tsotope 233 or in the lsotope 235, and any other
material which the Commigsion, pursuant to the
provisions of section 2071 of this title, deter-
mines to be special nuclear material, but does
not include source material; or (2) any material
artificially enriched by any of the foregoing, but
does not include source material.

(bk) The term “United States” when used in a
geographical sense inclodes all territories and
possessions of the United States, the Canal Zone
and Puerto Rico.

(ee) The term “utilization facility’ means (1)
any equipment or device, except an atomic
weapon, determined by rule of the Commission
to be capable of making use of special nuclear
material in such guantity as to be of signifi-
cance to the common defense and security, or in
such manner as to affect the health and safety
of the public, or peculiarly adapted for making
use of atomic energy in such quantity as to be
of significance to the commeon defense and secu-
rity, or in such manner as to affect the health
and safety of the public; or (2} any importent
component part especially designed for such
equipment or device as determined by the Com-
mission.

(dd) The terms “high-level radicactive waste™
and “‘spent nuclear fuel” have the meanings
given such terms in section 1010 of fhis title.

{ee} The term ““transuranic waste™ means ma-
terial contaminated with slements that have an
atomic number greater than 92, including nepiu-
nium, plutonium, americium, and curium. and
thiat are in concentrabions greater than 10 nano-
curies per gram, or in such other concentrations
a& the Nuclear Regulatory Commission may pre-
seribe to protect the public health and safety.

(ff) The term “nuclear waste sctivities', as
used in section 2210 of this title, means activi-
ties subject to an agreement of indemnification
under subsection (d) of such section, that the
Secretary of Energy is authorized to undertake,
under this chapter or any other law, involving
the storage, handling, transportation, treat-
ment, or disposal of, or research and develop-
ment on, spent nuclear fuel. high-level radio-
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active waste, or transuranic waste, including
(but not limited to) activities authorized 1o be
carried out under the Waste Isclation Pilot
Project under section 213 of Public Law 95-164
(93 Stat. 1265).

(gg) The term ‘‘precautionary evacuation®
means an evacuation of the public within a spec-
ified area near a nuclear facility, or the trans-
portation route in the case of an acecident in-
volving transpeortation of source material, spe-
cial nuciear material, byproduct material, high-
level radicactive waste, spent nuclear fuel, or
transuranic waste to or from a production or
utilization facility, if the evacuation is—

(1) the result of any event that is not clagsi-
fied as a nuclear incident but that poses immi-
nent danger of bodily injury or property dam-
age from the raciclogical properties of source
material, special nuclear material, byproduct
material, high-level radicactive waste, spent
nuclear fuel, or transuranic waste, and causes
anll evacuabion, and

(2) initiated by an official of a State or a po-
litical subdivision of a State, who is author-
ized by State law to initiate such an evacua-
tion and who reasonably determined that suck
an evacuation was necessary Lo protect the
public health and safety.

(hh) The term “public Hability action’, as
ased in section 2210 of this title, means any suit
asserting public lability., A public lHability ac-
tion shall be deemed to be an action arising
umder section 2210 of this title, and the sub-
stantive rules for decision in suck action shall
be derived from the law of the State in which
the nuvelear incident involved oocurs, unless
such law is inconsistent with the provisions of
such section.

{J1)* LEGAL COSTS.~AS8 used in section 2210 of
this title, the berm ‘“‘legal costs™ means the
costs ineurred by a plaintiff or a defendant in
initiating, prosecuting, investigating, settling,
or defending claims or suits for damage arising
under such section.

(Aug, I, 1946, ch, 724, title I, §11, as added Aug.
30, 1854, ch. 1073, §1, 68 Stat. 922; amended Aug.
6, 1856, ch. 1016, §1, 70 Stat. 1069; Pub. L. 85256,
§3, SBept. 2, 1657, 71 Stat. 576; Pub. L. 85602, §1,
Aug. 8, 1958, 72 Stat. 525; Pub. L. 87-206, §§2, 3,
Sept. 6, 1961, 75 Stat. 476; Pub. L. 87-515, §§4, 5,
Aug. 20, 1962, 76 Stat. 410, Pub, L. 89-645, §1(a),
Giot. 13, 1966, 80 Stat. 891; Pab, L. 94-197, §1, Dec.
31,1975, 89 Stav. 1111 Pub. L. 95604, title I1, §201,
Nov. 8, 1978, 92 Stat. 3083; Pub. L. 100-408.
§8§4(b)-b(b},  Il(by, (AN, 16ta)l)y, (bl (2,
(AX1)-(3), Aug. 20. 1988, 102 Btat. 1069, 1070, 1076,
1078-1080; Puk. L. 101575, §5ca), Nov. 15, 1990, 104
Stat. 2835 renumbered title I and amended Pub,
L. 102-486, title IX, §902(a)(8), title X1, §1102, ot
24, 1892, 106 Stat. 2944, 2085; Pub. L. 103-437,
§IM(D(1), Nov. 2, 1894, 108 Stat. 4502; Pub. L.
104-134, title III, §3118(b)(1), Apr. 26. 1996, 110
Stat. 1321-349; Pub. L. 109-58, title VI, §651(a)il).
Aug. B, 2005, 110 Stal. 806.)

REFERENCES IN TEXT

For definition of Janal Zone, referved Lo in subsec.
(bb), see section 3602(b) of Title 22, Foreign Relations
and Infercourse,

P80 in original. No subsec. (1) has been enacred,
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in subsection {eM2)A)ii), the days on which either
House is not in session because of an adjournment of
more than § days to a day certain shall be excluded.
“(h} In this section, the terrn ‘modern safety feature’
means any of the following features:
“{1} An insensitive high explosive (IHE)
“{2) Fire resistant pits (FRP).
{3} An enhanced detonation safety (ENDS) svs-
wem."

NUCLEAR TEST BAN READINESS PROGRAM

Pub. L. 100456, div. A, vitle XIV, §143§, Sept. 29, 1486,
102 Stat. 2075, as amended by Pub. 1. 105-85, div, C, title
XXZKL, §3152(1), Nov. 18, 1897, 111 Stat. 2042, which was
formerly set out as a note under this section. was re-
numbered section 4207 of Pub. L. 107-314, the Bob Stump
National Defense Authorization Act for Fiscal Year
2003, by Pub. L. 106-186, div. C, title XXXI,
§3MLeMBY ALY, Nov. 24, 2003, 117 Stat. 1758, and is
clagsified to section 2527 of Title 50, War and National
Defense,

§2122. Prohibitions governing atomic weapons

(a} It shall be unlawful. except as provided in
section 2121 of this title, for any person, inside
or outside of the United States, to knowingly
participate in the development of, manufacture,
produce, transfer, acquire, receive, possess, im-
port, export, or use, or possess and threaten Lo
use, any atomic weapon. Nothing in this section
shall be deemed to modify the provisions of sec-
bion 2051(a) or 2131 of this title.

(by Conduct prohibited by subsection (a) of
this section is within the jurisdiction of the
United States tf—

(1) the offense cccurs in or affects interstate
or forsign commerce; the offense ocours out-
side of the United Stabtes and is committed 0y
a national of the United States;

2y the offense is committed against a na-
tional of the United States while the national
is outside the United States:

(3) the offense is committed against any
property that is owned, leased, or used by the
United Btaves or by any department or agency
of the United States, whether the property is
within or outside the United States; or

(4) an offender aids or abets any person over
whom jurisdiction exists under this subsection
in committing an offense under this section or
conspires with any person over whom jurisdic-
tion exists under this subsection to commit an
offense under this section.

(Aug. 1, 1948, ch, 724, title I, §92, as added Aug.
30, 1854, ch. 1073, §1. 68 Stat. 536, amended Pukb.
L. 85-478, §2, July 2, 1988, 72 Stat. 277 renum-
bersd title I, Pub, L. 102-486, title IX, §902(a)(8),
Oct. 24, 1992, 106 Stat. 2044; Pub. L. 108-458. title
V1, §§6803¢ky, 6904ia), Dec. 17, 2004, 118 Stab. 3768,
3771

PRrRIOR PROVISIONS

Provisions similar to this section were contained in
section 1806(b) of this title, prior to the general amend-
ment and renumbering of act Aug. 1, 1948, by act Aug,
30, 1654,

AMENDMENTS

2004—-Pub. L. 108-458, §6904(axl), designated existing
provisions as subsec. {a).

Pub. L., 108-458, §6803(b)1(2), inserted “participate in
the development of " after “interstate or forsign com-
met'ce, .
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Pub, L. 108-458, §6803(b)(1), inserted *, inside or out-
side of the United States,” after “‘for any person''.

Subsec. (a). Pub. L. 108-458, §6304(a)}4}, which directed
amendment by striking out “‘transfer or receive in
interstate or foreign commerce,” befgre “manufac-
ture”, was executed by striking out such phrase pefore
“participate in the development of, manwfacture” to
refiect the probable intent of Congress and the inter-
vening amendment by Pub. L. 108-458, §6803¢(13(2). See
ahove.

Pub. L. 108-458, §6804¢a)03), (5}, (6), inserted ‘receive,”
after “acquire,”, struck out “or’ before “export’, and
inserted . or use, or possess and threaten to use,’” be-
fore “any atomic weapon™,

Pub. L. 108-458, §6904¢a¥2), which directed amend-
ment by inserting “knowingly” after “for any person
o', was executed by making the insertion after “for
any persen, inside or outside of the United States, to”
o reflect the probable intent of Congress and the
amendment by Pub. L. 108-458, §6803(h)1). See above,

Subsec. {b). Pub, L. 108-458, §6904(aXT), added subsse.
(b)),

1856—Pub. L. B6-479 included transfers or receipts in
foreign cormmerce.

§2122a. Repealed. Pub. L. 106-65, div. C, title
XXXII, §3294(e)(1)(A), Oet, 5, 1999, 115 Stat,
970

Section, act Aug. 1, 1846, ch, 724, title I, §82, as added
Pub. L. 103-160, div. O, title 3XXI, §3156(a), Nov. 36,
1963, 107 Btat. 1953, related to congressional oversight of
special access programs. See section 2496 of Title 50,
War and National Defense.

BFFECTIVE DATE 0F REPRAL

Repeal effective Mar. 1, 2000, see section 3298 of Fub.
1. 106-66. set oul me an Effective Date note under sac-
tion 2401 of Title 50, War and National Defense.

§ 2123, Transferred
CODIFICATION

Bection, Pub, L. 102-180, div. C. title ¥XXXI. §3136, Dec,
5. 1981, 105 Stat, 1577 Pub. L. 103-36, titie TI §203(b3(3).
May 31, 1893, 107 Stat. 102, whick related to critical
technology partnerships between laboratories of the
Department of Brnergy and other enlities, was renum-
bered section 4818 of Pub. L. 107-314, the Bob Scumyp Na-
tional Defense Authorization Act for Fiscal Year 2003,
by Pub. L. 108-136. div. C, title XXXI, §3141(k)(®), Nov,
24, 2003, 117 Stat. 1785, and transferred Lo section 2784 of
Title 50, War and National Defense.

SUBCHAPTER IX-—ATOMIC ENERGY
LICENSES

§ 2131, License required

it shall be unlawful, except as provided in sec-
tion 2121 of this title, for any person within the
United States to transfer or receive in inter-
state commerce, manufacture, produce, transfer,
acquire, possess, use, import, or export any uti-
itzation or production facility except under and
in accordance with a license issued by the Com-
mission pursuant to section 2133 or 2134 of this
titie.
(Aug. I, 1846, ch. 724, title 1, §101. as added Aug.
30, 1954, ch. 1073, §1, 68 Stat, 936, amended Aug.
6, 1966, ch. 1015, §11. 70 Btat. 1071; renumbered
title I, Pub, L. 102-486. title IX, §90%(a)8). Cct.
24, 1892, 106 Stat. 2944

PRIOR PROVISIONS

Provistons similar to this section wers contained in
section 1B0Tia) of this title, prior to the general amend-
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ment and renumbering of act Aug. 1, 1946, by act Aug.
30, 1854,

AMENDMENTS

1B86—Act Aug. B, 1888,

sess,’,

inserted ‘use,’’ after “pos-

§2132. Utilization and production facilities for
industrial or commercial purposes

(a} Issuance of licenses

Hxcept as provided in subsections (1) and (¢} of
this section, or otherwise specifically authorized
by law, any license hereafter issued for a utiliza-
tion or production facility for industrial or com-
mercial purposes shall be issued pursuant to sec-
tion 2133 of this title.

(b) Facilities constructed or operated under sec-
tion 2134(h)

Any leense hereafter issued for a utilization
or production facility for industrial or commer-
cial purposes, the construction or operation of
which was licensed pursuant to section 2134(b) of
this title prior to enactment into law of this
subsection, shall be issued under section 2184(b)
of this title.

(¢} Cooperative Power Reactor Demonstration
facilities
Any ticense for a utilization or production fa-
cility for industrial or commercial purposes con-
structed or operated under an arranpement with
the Commission entered into under the Coopera-
tive Power Reactor Demonstration Program
shall, except as otherwise specifically required
by applicable law, be issued under section 2134(h)
of this title.

(Aug. 1, 1046, ch. 724, title I, §102, as added Aug.
30, 1854, ck, 1073, §1, 68 Stat. 938 amended Pab.
L. 91860, §3, Dec. 19, 1970, 84 Stat 1472 renum-
bered title I, Pab. L. 102-486, title IX, §002¢a) 8y,
Cct. 24, 1892, 106 Stat. 2044.)

AMENDMENTS

191-~Pub, L. %1-560 substituted provistons authoriz-
ing Commission te issue licenses for a utilization or
production facility for industrial or commercial pur-
poses ander gection 2133, except that licenss may be is-
sued under section 2134(h), for such utilization or pro-
duction facility, construction or operation of which
was licensed under section 2134(b) before Decamber 189,
187¢ or constructed or operated under an arrangement
with Commission entered into under Cooperative
Power Reactor Demonstration Program, for provisions
anthorizing Commission to issue licenses pursanant to
section 2183 of this title on a determination that such
utilization or production facility has been sufficiently
developed to be of practical value for industrial or com-
mereial purposes.

§ 2133. Commercial licenses
{a) Conditions

The Commission is anthorized to isave licenses
to persons applving therefor to trangfer or re-
cetve in interstate commerce, manufacture,
preduce, transfer, acquire, possess, use, lmport,
or export under the terms of an agreement for
cooperation arranged pursuant to section 2153 of
this title, utilization or production facilities for
industrial or commercial purposes. Swch -
cenges shall be issued in accordance with the
provisions of subchapter XV of this division and

Document #1543761

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Filed: 03/23/2015

§2133

subject to such conditions as the Commission
may by rule or regulation establish to effectuate
the purposes and provisions of this chapier.

(b) Nonexclusive basis

The Commission shall issue such licenses on a
nonexclusive basis to persons applving therefor
{1y whoss proposed activities will serve a usefy]
purpose proportionate to the guantities of spe-
cial nuclear material or source material to be
utilized; (2) who are eguipped to observe and who
agree to observe such safety standards to pro-
tect health and to minimize danger to life or
property as the Commission may by rule estab-
ligh; and (3) who agres to make available to the
Commission such technical information and
data concerning activities under such Hoenses as
the Commission may determine Necessary o
promote the common defense and security and
to protect the health and safety of the public.
Al) such information may be uszed by the Com-
mission only for the purposes of the common de-
fense and security and to protect the health and
safety of the public.

{c) License period

fach such Hcense shail be issued for a speci-
fied period, as determined by the Commission,
depending on the type of activity to be lHeensed,
but not exceeding forty vears {rom the author-
ization to commence operations, and may be re-
newed tpon the expiration of such pericd.

(d) Limitations

No license under this section may be given to
any person for activities which are not under or
within the jurisdiction of the United Btates, ex-
cept for the export of production or utilization
facilities under terms of an agreement for co-
oberation arranged pursuant to sechion 2i53 of
this title, or except under the provisions of sec-
tion 2139 of this title. No license mayv be issued
to an alien or any any? corporation or other en-
tity if the Commission knows or has reason bo
believe it is owned, controlled, or dominated by
an alien, a foreign corporation, or a foreign gov-
ernment, In any event, no license mayv be issued
te any person within the United States if, in the
opinion of the Commission, the issuance of a li-
cense Lo such person would bhe inimical to the
common defense and security or te the health
and safety of the public.

{f}% Accident notification condition; license rev-
ocation; license amendment to include condi-
tion

Each lcense issued for a utilization facility
under this section or section 2134(h) of this title
shall require as & condition thereof that in case
of any accident which could result in ar un-
planned release of guantities of fission products
in excess of allowable limits for normal oper-

ation established by the Commission, the li-

censee shall immediately so notify the Commis-

slon. Viclation of the condition prescribed by
this subsection may, in the Commission’s discre-
tion, constitute grounds for license revocation.

In accordance with section 2237 of this titie, the

Commission shall promptly amend each license

180 in original,
280 in original. Probably should be ey
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§2224. Attorney General approval of title

All real property acquired under this chapter
shall be subject to the provisions of sections 3111
and 3112 of titie 40: Provided, however, That real
property acquired by purchase or donation, or
other means of transfer may alsc be occupied,
used, and improved for the purposes of this
chapter pricr to approval of title by the Atbtor-
ney General in those cases where the President
determines that such action is reguired in the
interest of the common defense and security.

(Aug. 1, 1946, ch. 724, title I, §174, as addad Aug,
30, 1854, ch. 1073, &1, B8 Stat. 953 renumbersd
title I, Pub., L. 102-486, title IX, §902(a)(8), Oct.
24, 1892, 106 Stat. 2844
CODIFICATION

In rext, “secticns 3111 and 3112 of title 40" substituted
for “'section 355 of the Revised Statutes, as amended”
on authority of Pub. L. 107-217. §5(c), Aug. 21, 2002, 116
Btat. 1303, the first section of which enacted Title 40,
Public Buildings, Property, and Works.

PRIOR PROVISIONS
Provisions similar to Lhis section were containsd in
section 1813(h) of this title, prior to the general amend-

ment and renumbering of act Aug. 1, 1846, by act Aug.
30, 1854,

SUBCHAPTER XV—JUDICIAL REVIEW AND
ADMINISTRATIVE PROCEDURE

§2231. Applicability of administrative procedure
provisions; definitions

The provisions of subchapiter 1I of chapter B,
and chapter 7, of title 5 shall apply to all agency
action taken under this chapter. and the terms
“agency’ and “‘agency action’ shall have the
meaning specitied in section 551 of title 5 Pro-
vided, however, That in the case of agency pro-
ceedings or actions whick involve Restricted
Data, defense information, safeguards informa-
tion protected from disclosure under the author-
ity of section 2167 of this title or informabion
protected from dissemination under the author-
ity of section 2188 of this title, the Commission
shall provide by regulation for sueh parallel pro-
cedures as will effectively safeguard ang prevent
disciosure of Restricted Data, defense informa-
tion, such safeguards information, or informa-
tion protected from dissemination under the au-
thority of section 2168 of this title to unauthor-
Azed persons with minimum impairment of the
procedural rights which would be available if
Restricted Data, defense information, such safe-
guards information. or information protected
from dissemination under the authority of sec-
tion 2168 of this title were not involived,

(Aug. 1, 1946, ch. 724, title I, §181, as added Aug,
30, 1854, ch. 1073, §1, 68 Stat. 9583; amended Pub,
L., 96-2856, title II, §207(b), June 30, 1980, 94 Stat.
789, Pub. L. 97-90, title I1, §210(b), Dec. 4, 1881, 95
Stat. 1170. renumbered title I, Pub. L. 109-486,
title IX. §802(a)(8), Oct. 24, 1992, 106 Stat. 2044 )

CODIFICATION

“Bubchapter II of chapter &, and chapter 7, of titie 5
substituted in text for the {irst reference to the Admin-
Istrative Procedure Act on autherity of Pub, L. 88-564,

§7b), Sept. 6, 1966, 80 Stat. 631, the first section of

whick enacted Title 5, Government Organization and
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Employees. “Section B51 of title 5 substituted for the
second reference to the Administrative Procedure Act
to reflect the codification of the definitions of Yagen-
oy and “agency action’ in that section. Prior to the
enactment of Title 8, the Administrative Procedure Act
was classified to sections 1001 te 1011 of Title &,

PRIOR PROVISIONS

Provisions similar to this section were contained in
section 1814{a}, (e} of this title, prior to the peneral
amendment and renumbering of act Aug. 1, 1946, by act
Aug, 30, 1954,

AMENDMENTS

198i—Pub. 1. 97-80, in proviso, substituted “involve
Restricted Data, defense information, safeguards infor-
mation protected from disclosure under the authority
of section 2187 of this title or information protectsd
from dissamination vnder the authority of section 7168
of this title, the Commission shall provide by regula-
tign for such parsilel procedures as will effectiveiy
safeguard and prevent disclosure of Restricted Data.
defense information, such saleguards information. or
information protected from dissemination under the
authority of section 2168 of this title te unauthorized
persons with minimum impairment of the procedura!
rights which would be availabie if Restricted Data. de-
fense information, such safeguards information. or in-
formation protected from dissemination under the au-
thority of section 2168 of this title were not involved™
for “involve Restricted Data, defense informaticn, or
safeguards information protected from disclosure under
the authority of section 2167 of this title, the Commis
sion shall provide by regulation for such paraliel proce-
dures as will effectively safeguard ang prevent disclo-
sure of Hestricted Data, defense information, or such
safeguards information, to unaathorized persons with
minlmum impairment of the procedural rights which
would be available if Restricted Data, defense informe-
tion, or such safeguards information, were not in-
volved'.

1880--Pubk. L. 96-205 inserted references and made pro-
visions applicable to safeguards information,

§ 2232, License applications

{a) Contents and form

Bach application for a license hereunder shall
be in writing and shall specifically state such in-
formation ag the Commission, by rule or regula-
tion, may determine to be necessary to decide
such of the technical and financial gualifica-
tions of the applicant, the character of the ap-
plicant, the citizenship of the applicant, or any
other gualifications of the applicant as the Com-
mission may deem appropriate for the license.
In connection with applications for licenses to
operate production or utilizasion facilities. the
applicant shall state such technical specifica-
tions, including information of the amount,
kind, and source of special nucliear material re-
quired, the place of the use, the specific charac-
teristics of the facility, and such other informa-
tion as the Commission may, by rale or reguia-
tion, deem necessary in order to enable it to find
that the utilization or production of special nu-
clear material will be in accord with the com-
mon defense and security and will provide ade-
quate protection (o the health and safety of the
public, Bueh technical specifications shall be a
part of any license issued. The Commission may
&t any time after the filing of the original appli-
cation, and hefore the expiration of the license,
require further written statements in order to
enable the Commission to determine whether
the application should be granted ar denied or
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whether a license should be modified or revoked,
All applications and statements shall be signed
by the applicant or licensee, Applications for,
and statements made in connection with, li-
censes under sections 2133 and 2134 of this title
shall be made under cath or affirmaticn. The
Commission may require any other applications
or statements to be made under oath or affirma-
tion.
{(b) Review of applications by Advisory Commit.
tee on Reactor Safeguards; report

The Advisory Committee on Reactor Safe-
guards shall review each application under sec-
fion 2133 or section 2134(b) of this title for a con-
struction permit or an operating license for a fa-
cility, any application under section 2134{c) of
this title for a congtruction permit or an operat-
ing license for a testing facility, any application
under subsection (a) or {(¢) of section 2134 of this
title specifically referred to it by the Commis-
sion, and any application for an amendment to
& congtruction permit or an amendment to an
operating license under section 2133 or 2134(aj,
(b}, or {¢) of this title specifically referred to it
by the Commission, and shall submit a report
thereon which shall be made part of the record
of the application and available to the public ex-
cept to the extent that security classification
prevents disclosure,
(e} Commercial power; publication

The Comimission shall not issue any licensze
under section 2133 of this titie for & utilization
or production facility for the generation of com-
mercial power until it has given natice in writ-
ing to such regulatory agency as may have juris-
diction over the rates and services incident to
the proposed activity, until it has published no-
tice of the application in such trade or news
publications as the Commission deems appro-
priate to give reasonable notice to municipali-
ties, private utilities, pablic bpodies, and co-
operatives which might have a potential inter-
est in such utilization or prodoection facility;
and until it has published notice of such applica-
tion once each week for four consecutive weeks
in the Federal Register, and until four weeks
after the last notice,

{d) Preferred consideration

The Commission, in issuing any license for a

ubilization or production facility for the genera-
tion of commercial power under section 2138 of
this title, shall give preferred consideration to
applications for such facilities which will be lo-
cated in high cost power areas in the United
States if there are conflicting apnlications for a
limited oppertunity for such license. Where such
conflicting applications resulting from limited
opportunity for such license include thoss sub-
mitted by public or cooperative bodies such ap-
plications shall be given preferred consider-
ation.
(Aug. 1. 1846, ch. 724, title 1. §182, as added Aug.
30, 1854, ch. 1073, §1. 68 Stat. 953; amended Aug.
6. 1968, ch. 1015, §5, 70 Svat. 1089; Pub. L. 85256,
§6, Sept. 2, 1857, 71 Stat. 579 Pub, L. §7-615, §3,
Aug. 28, 1962, 76 Stat. 409; Pub. L. 81560, §5, Dac.
19, 1970, 84 Stat. 1474; renumbered title I, Pub. L.
102-4886, title 1X. §902(a)8), Oct. 24, 1082, 106 Stat.
2844 5
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AMENDMENTS

197¢—Bubssc. (o). Pub, L. 61-560 substituted provisions
requiring notification by publication giving reasonable
notice to muniscipalities, private utilities, public bod-
tes, and cooperatives which might have a potential in-
terest in such uuilization or production facility, for
provisions reguiring notice in writing to municipali-
ties, private utilities, public bodies and cooperatives
within transmission distance authorized to engage in
the distribution of electric energy.

1862—8ubsec. (b). Pub. I. B7-615 substituted provi-
sions requiring review of applications under section
2133 or 2134(h) of this title for = construction permit or
an operating license for & facility, or under section
2134¢c) of this title for a testing facility. for provisions
whick required review of license applications for such
facilities, and inserted provisions reguiring review of
any application for an amendment to a2 construction
Dermit or operating licemse under section 2133 or
213408}, (by, or (c) of this title specifically referred to it
By the Commission,

1957—Subsecs. (b) to (d). Pub, L. 85-956 added subsec.
(b} and redesignated former subsece. {b) and (¢) as (o)
and (d), respectively.

1956-—Bubseq, (a). Act Aug. 6, 1856, struck ocut “under
oath or affirmation” from last sentence, and inserted
twao sentences at end reguiring applications and state-
ments in connection with sections 2133 and 2134 to be
made under cath or affirmation and authorizing Com-
misston to require any other applications or stale-
ments to be made under oath or affirmation.,

TERMINATION OF ADVISORY COMMITTERS

Advisory committees in existence on Jan. 5, 1673, to
terminate not later than the expiration of the 2-year
pertod fellowing Jan. 5, 1973, unless, in the case of =
committes establizshed by the President or an officer of
the Federal Government, such commitiee is renewed by
appropriate action pricr to the expiration of such 2-
vear period, or in the case of a committee established
by the Congress, its duration is otherwise providead hy
law, Bee section 14 of Pub. L. $2-463, Oct. 6. 1972, 86
Stat. 776, set ont in the Appendix to Titie 4, Govern-
ment Organization and Empioyees,

§ 2233. Terms of licenses

Kach lcense shall be in such form and contain
such terms and conditions as the Commission
may, by rule or reeulation, prescribe to effec-
tuate the provisions of this chapter, including
the following provisions:

(a} Repealed. Pub. 1. 88-489, §18. Aug. 26, 1064,
78 Btat, 807,

{b) No right to the special nuclear material
shall be conferred by the license except as de-
fined by the licenze.

(¢} Neither the license nor any right under the
license shall be assigned or otherwise trans-
ferred in violation of the provisions of this chap-
ter.

(d) Every license issued under this chapter

shall be subject to the right of recapture or con-
trol reserved by section 2138 of this title, and to
all of the other provisions of this chapter, now
or hereafter in effect and to all valid rules and
regulations of the Commission.
(Aug. 1, 1846, ch. 724, title 1, §183, as added Aug.
30, 1854, ch. 1073, &1, 68 Stat. 95¢; amended Pub.
L. 88488, §18, Aug, 26, 1964, 78 Stat. 6807; renum-
bered title I, Pub. L. 102486, title IX, §002a)(8),
Oct. 24, 1892, 106 Stat. 2944

AMENDMENTS

piaced title to ril special nuclear materiz] utilized or
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produced by facilities pursvant to license in the United
States at all times.

§ 2234, Inalienability of licenses

No license granted hereunder and no right to
utilize or produce special nuclear material
granted hereby shall be transferred, assigned or
in any manner disposed of, either voluntarily or
involuntarily, directly or indirectly, through
transfer of control of any license to any person,
unless the Commission shall, after securing full
information, find that the transfer is in aceord-
ance with the provigions of this chapter, and
shall give itg consent in writing. The Commis-
sion may give such consent 50 the creation of a
mortgage, pledge, or other lien upon any facility
or special nuclear material, owned or thereafter
acquired by a licensee, or upon any leasehold or
other interest to such facility, and the rights of
the creditors so secured may thereafter be en-
forced by any court subject to rules and regula-
tions established by the Commission to protect
public health and safety and promote the com-
moen defense and security.

(Aug. 1, 1946, ch. 724, sitle 1, §184, as added Aug.
30, 1854, ch. 1073, §1, 68 Stat. 8564 amended Pub,
L, 85-489, §19, Aug. 28, 1664, 78 Stat. 607: renum-
bared title I, Pub, L. 102-486, title I3, §802(aX8),
Got, 24, 1892, 106 Stat, 20944 )
AMENDMERTS

19684—Pub. L. 88-489 inserted “or special nuclear ma-
terial.” after “lien upon any facility” and sabstituted
“interest in such facility” for “interest in such prop-
erty’. :

§2235. Comstruction permits and operating H-
censes

ta) All applicants for licenses to construct or
modily production or utilization tacilities shall,
il the application is otherwise acceptable to the
Commission, be initially granted a construction
parmit. The construction permit shall state the
earliest and latest dates for the completion of
the construction or modification. Unless the
censtruction or modification of the facility is
completed by the completion date, the construc-
tion permit shall expire, and all rights there-
under be forfeited, unless upon good cause
shown, the Commission extends the completion
date. Upon the completion of the consiruction
or modification of the facility, upon the filing of
any additional information needed to bring the
original application up to date, and upon finding
that the facility authorized has been con-
siruected and will operate in conformity with the
application as amended and in conformity with
the provisions of this chapter and of the rules
and regulations of the Commission, and in the
absence of any good cause being shown to the
Commission why the granting of a license would
not be in accordance with the provisions of this
chapter, the Commission shall thereupon issue a
license to the applicant. For all other purposes
of this chapter, & construction permit is deemed
to be a “license'.

{b) After holding a public hearing under seg-
tion 2238(a)1)A) of this title, the Commission
shall issue to the applicant a combined con-
struction and operating license if the applica-
tion contains sufficient information to support

the issuance of a combined license and the Com-
mission determines that there is reasonable as-
surance that the facility will be constructed and
wiil operate in conformity with the license, the
provisicns of this chapter, and the Commission's
rules and regulations. The Commission shall
identify within the combined license the inspec-
tions, tests, and analyses, including those appli-
cable to emergency planning, thatb the licensee
shall perform, and the acceptance criteria that,
if met, are necessary and sufficient to provide
reasonable assurance that the facility has been
constructed and will be operated in conformity
with the license, the provizions of this chapter,
and the Commission’s rules and regulations.
Following issuance of the combined license, the
Commission shall ensure that the prescribed in-
spections, tests, and analyses are performed and.
prior to operation of the facility, shall find that
the prescribed acceptance criteria are met, Any
finding made under this subsection shall not re-
guire a hearing except as provided in section
22382 M1 B) of this title.

(Aug. 1, 1846, ch. 724, title I, §185, as added Aug.
30, 1854, ch. 1073, §1, 68 Stat. 855 renumbered
title I and amended Pub. L. 102486, title IX,
§902(a3(8), title XXVTII, §2801, Oct. 24, 1809, 106
Stat. 2844, 3120.)

AMENDMENTS

1602 Pub. .. 109-486 inserted “and aperating 1i-
censes' after “permits” in section ecatohline, des-
ignated existing text as subsec. (), and added subsec.
{by

EFFRECTIVE DATE OF 1992 AMENDMENT

Bection 3808 of Pub, L. 102-486 provided that: *Sec-
tions 185 b, and 189 a. (1B) of the Atomic Energy Act
of 1854 [subsec. () of this section and section
2236(a3(LEY of this title), a8 added by sections 5601 and
2802 of this Act, shall apply o all proceedings invelving
8 combined license for which an appHeation was filed
after May 8, 1991, under such sections ™

ExECUTIVE ORDER No. 12128
Bx, Ord. No. 12129, Apr. B, 1978, 44 F.R. 21001, which es.
tablizshed a Critical Energy Facility Program, was re-
voked by Bx. Ord. Ne. 12553, Feh. 25, 1886, 51 F.R. 7237

§ 2236. Revocation of licenses

(a) False applications; failure of performance

Any licenss may be revoked for any material
false statement in the application or any state-
ment of fact required under section 2232 of this
title, or because of conditions revealed by such
application or statement of fact or anyv report,
record, or ingpection or other means which
would warrant the Commission to refuse to
grant & lHeense on an original application, or for
failure to construct or operate a facility in ac-
cordance with the terms of the construction per-
mit or license or the technical specifications in
the application, or for violation of, or failure to
cbserve any of the terms and provisions of this
chapter or of any regulation of the Commission.
(b} Procedure

The Commission shall follow the provisions of
section 558(¢) of title § in revoking any license.
(c} Repossession of material

Upon revecation of the license, the Commis-
sion may immediately retake possession of all
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special nuclear material held by the licensee. In
cases found by the Commission to be of extreme
Importance to the national defense and security
or to the health and safety of the public, the
Commission may recapture any special nuclear
material held by the licenses or may enter upon
and operate the facility prior %o any of the pro-
cedures provided under subchapter I of chapter
5 and chapter 7 of title 5 Just compensation
siiall be paid for the use of the facility.

(Aug. 1, 1846, ch. 724, title I, §188, as added Aug.
30, 1854, ch. 1073, §1, 68 Stat. 955, renumbered
title I, Pub. L. 102-486, title IX. §902(a)B), Oot.
24, 1892, 106 Stat. 2044
CURIFTICATION

In subsecs. (b} and (¢}, V'section 558(c) of title 5" and
“subchapter IF of chapter 5 and chapter % of title 3
substituted for “section 9b) of the Administrative Pro-
cedure Act [5 U.B.C. 1008(h)}" and “the Administration
Procedure Act [6 U.8.C, 100110117, respectively, on au-
thority of Pub. L. 88-554, §7(b). Sept. 6, 1666, 80 Stat. 631,
the first section of which enacted Title 5. Government
Organization and Employees.

§ 2237. Modification of license

The terms and conditions of all licenses shall
be subject to amendment, revision, or modifica-
tion. by reason of amendments of this chapter or
by reason of rules and regulations issued in ac-
cordance with the terms of this chapter,

CAug. 1, 1948, ch. 794, title 1, §187, as added Aug.
30, 1854, ch. 1073, §1, 68 Stat. 955 renumbered
title I Pub, L. 102-486, title IX, §902ran8), Oct.
24, 1992, 106 Stat. 2944)

§ 2238, Continued operation of facilities

Whenever the Commission finds thal the pub-
iie convenience and necessity or the production
program of the Commission reguires continued
operation of a produetion facility or utilization
facility the license for which has been revoked
pursuant io section 2236 of this title, the Com-
migsion may, after consultation with the appro-
priate regulatory agency, State or Federal, hav-
ing jurisdiction, order that possession be taken
of and such facility be operated for such peried
of time as the public convenience ang necessity
or the production program of the Commission
may. in the judgment of the Commission, re-
qulire, or until a license for the operation of the
facility shall become effective. Just Compensa-
tion shall be paid for the use of the facility.

(Aug. 1, 1946, ch. 724, title I, §188, as added Aug.
30, 1854, ch. 1073, §1, 68 Stat. $55; renumbered
title I, Pub. L. 102-486, title IX, §902(a)8), Cot.
24, 1992, 108 Stav. 2044

§2239, Hearings and judicial review

&}1KA) In any proceeding under this chapter,
for the granting., suspending, revoking, or
amending of any lcense or construction permit,
or application to transfer contrel, and in any
proceeding for the issuance or modification of
rules and regulations dealing with the activities
of licensees, and in any procsading for the pay-
ment of compensation, an award or royalties
under sections?! 2183, 2187, 2236(c) or 2238 of Lhis

P80 in original. Probably should he “sectian'

title, the Commission shall grant a hearing upon
fhe request of any person whose interest may be
affected by the proceeding, and shall admit any
such person ag a party Lo such proceeding. The
Commission shall held a hearing after thirty
days’ notice and publication once in the Federal
Register, on each application under section 2133
or 2134(b) of this title for a construction permis
for a facility. and on any applicatinon under sec-
tion 2134(c) of this title for a construction per-
mii for a vesting facility. In cases where such a
construction permit has been issued following
the holding of such a hearing, the Commission
may. in the absence of a request therefor by any
person whose interest may be affected, issue an
operating license or an amendment to a con-
struction permit ar an amendment 50 an Operat-
ing Hoeense without a hearing, but upon thirty
days’ notice and publication once in the Federal
Register of its intent to do s0. The Commission
may dispense with such thirty days' netice and
publication with respect toc any application for
an amendment Lo a construction permit or an
amendment to an operating license upon a de-
termination by the Commission that the amend.
ment inveolves no significant hazards consider-
ation.

(Bii) Not lesg than 180 days before the date
scheduled for initial loading of fusl into a plant
by & licensee thal hag been issued a combined
construction permit and operating license under
section 2935(b) of bthis title, the Commission
shall publish in the Federal Register notice of
intended operation. That notice shall provide
that any person whose interest may be affected
by operaticn of the plant, may within 80 days re-
quest the Commission to hold a hearing on
whether bhe facility as constructed complies, or
on completion will comply, with the acceptance
criteria of the license.

{11} A request for hearing under clause (1) shall
show, prima facie, that one or more of the ac-
ceptance criveria in the combined license have
not been. or will not be met, and the specific
operational conseguences of nonconformance
that would be contrary to providing reasonable
assurance of adeguate protection of the public
health and safety.

(i) After receiving a reguest for s hearing
under clause (i), the Uommission expediticusiy
shall either deny or grant the request. If the re-
quest is granied, the Commission shall defer-
mine, after considering petitioners primsa facie
showing and any answers thereto, whether dur-
ing a period of interim operation. there will be
reasonable assurance of adequate protection of
the public health and safety. If the Commission
determines that there is such reasonable assur-
ance. it shall allow operation during an interim
pericd ander the combined license,

(iv) The Commission, in its discretion, shall
determine appropriate hearing procedures,
whether informal or formal adjudicatory, for
any hearing under clause (1), and shall state its
reasons Lherefor.

(v) The Commission shall, to the maximuom
pessible extent, render a decision on issues
raised by the hearing reguest within 180 davs of
the publication of the notice provided by clause
(1) or the anticipated date for initial loading of
fuel into the reactor, whichever iz later. Com-
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mencement of operation under a combined li-
cense is not subject to subparagraph (A).

(2XA) The Commission may issue and make
immediately effective any amendment two an op-
erating license or any amendment to & combined
construction and operating license, upon a de-
termination by the Commission that such
amendment involves no significant hazards con-
sideration, notwiihstanding the pendency before
the Commission of a reguest for hearing from
any person. Such amendment may be izsued and
made immediately effective in advance of the
holding and completion of any required hearing.
in determining under this section whether such
amendment involves no sighificant hazards con-
eideration, the Commission shall conswlt with
the Btate in which the facility involved is lo-
cated. In all other respects such amendment
shall meet the requirements of this chapter.

(B) The Commission shall periodically (but not
less frequently than once every thirty days)
publish notice of any amendments issued, or
proposed to be issued, as provided in subpara-
graph (A). Each such notice shall include all
amendments issued, or proposed to be issued,
since the date of publication of the last such
periodic notice. Such notice shall, with respect
to each amendment or proposed amendment (i)
tdentify the facility invelved: and (i1} provide a
brief description of such amendment. Nothing in
this subsection shall be construed to delay the
effective date of any amendment.

(C) The Commission shall, during the ninety-
day period following the effective dabe of this
paragraph, promulgate regulations establishing
1) standards for determining whebher any
amendment to an operating license or any
amendment to a combined construction and op-
arating license involves no significant hazards
consideration; (ii) criteria for providing or, in
emergency situations, dispensing with prior no-
tice and reascnable opportunity for public com-
ment on any such determination, which criteria
shall take into account the exigency of the need
for the amendment involved; and (i11) procedures
for consultation on any such determination with
the Btate in which the facility involved is lo-
cated.

(b) The following Commission actions shall be
subject to jundicial review in the manner pre-
scribed in chapter 168 of title 28 and chapter 7 of
title 5:

{13 Any final order entered in any proceeding
of the kind specified in subsection (a) of this
gection.

{d) Any final order allowing or prohibiting a
facility to begin operating under a combined
construction and operating license.

(3} Any finaj order establishing by regula-
tion standards 1o govern the Department of
Energy’s gaseous diffusion uranium enrich-
ment plants, including any such facilities
leased to a corporabion established under the
USEC Privatization Act [42 U.B.C. 2297h et
geq.].

4y Any final determination under section
2287tey of this title relating to whether the
gaseous diffusion plants, including any such
facilities leased to a corporation established
under the USEC Privatization Act (42 U.8.C,
2287h et seq.], are in compliance with the Com-

mission's standards governing the gasesus dif-
fusion plants and all applicable laws.

(Aug. 1, 1946, ch. 724, title I, §189, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 855, amended Pub,
L. 85-256, §7. Sept. 2, 1957, 71 Stat. 579; Pub. L.
87-815, §2, Aug. 29, 1862, 76 Stat, 406: Pub. L.
87-415, §12(a), Jan. 4. 1983, 96 Siat. 2003, renum-
nered title I and amended Pub. L. 102-486. title
IX, §902(a)8), title XX VIII. §§2802, 2804, 2805, Oct.
24, 1882, 106 Stat. 2944, 3120, 3121 Pub, L. 104-134,
title II1, §3116¢c), Apr. 26, 1996, 110 Stat. 1821-349)

REFERENCES 1N TEXT

The effective date of this paragraph, referred Lo in
subsec. (a)}2)Cl. probably means the date of eractment
of Pub. L. 97415, which was approved Jan. 4, 1983,

The USEC Privatizalion Acy, referred to in subsec.
(b)(3). (4, is subohapter A (§§3101-3117) of chapter 1 of
title IB of Pab. L. 104-134 Apr. 26, 1896, 1310 Stat.
1321-335, which is classified principally to stibchapter
VIIT (§2247k st seq.) of this chapter. For complete clas-
sification of this Act to the Code, see Short Title of
1996 Amendment nete set out under section 2013 of Lhis
title and Tables. '

AMENDMRENTS

1896 8ubsec. (b). Pub. L. 104-134 amended subsec. (o)
generally. Prior to amendment, subsec. (b) read as fol-
iows: “Any fina) order entered in any proceeding of the
kind specified in subsection (&) of this section o any
final order allowing or prohibiting a facility tu hegin
operating under a combined construction and oparating
Heense shall be subject to judicial review in the marn.
ner prescribed in the Act of December 28, 1950, as
amended (ch, 1188, 64 Stat. 1129), and to the provisions
of section 10 of the Administrative Procedurs Act. ag
armended.”

18dk—Subsec, (n)ii). Pak. L. 102-466, §2802, designated
SRISLING Drovisions as subpar. (AY and added subpar. (B).

Subsec. (aW2}A), (C), Pub. L. 102-4B5, 52804, inserted
Yor any amendment o a combined construction and
operating license” after “any amendrment to an aperat-
ing license’".

Bubseq. (b). Pub, L. 102-486, §2805, inserted “or any
final ordsr allowing or prohibiting & facility to begin
operating under a combined construction and cperating
license” before “shall be subject to Jodicial review’,

1983--Subsec. (a). Pub, L, 97-41F designated existing
provisions as par. (1 and added par. (2).

1962—Subsec. (a). Pub. L. 87-615 substituted “con-
struction permit for a facility” and “construction per-
mit for a testing facility’ for “license for a facility”
and “license for a testing faciiity® respectively, and
authorized the commission in cases where 2 permit has
heen issued following a hearing. and in the absence of
& request therefor by anyone whose interest may be afi-
fected, to issue an operating license or an amendment
Lo a construction permit or an operaving license with-
out & hearing upon thirty days’ notice and publication
once i the Federal Register of ite intent to do so, and
to dispense with such notice and publication with re-
spect to any application for an amendment to & con-
struction permit or to an operating license apon its de-
termination that the amendment involves no stgnifi-
cant hazards consideration.

1867-~Bubsec. (a). Pub. L. 85258 reguired the Commis-
sion to hold a hearing afeer 30 days notice and publica-
tion once in the Federal Register oo an application for
a license for a fucility or & vesting facility.

EFFECTIVE DATE OF 1862 AMENDMENT

Bubsec. (a)(1¥B) of this section. as added by section
2802 of Pub. L. 102486, applicable to all proceedings in-
volving combined license for which application was
flied after May 8. 1991, see section 2806 of Puh, L.
102-486, set out as a note nnder section 2236 of this title,
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AVUTHORITY TO EFFECTUATE AMENDMENTS T0
OPERATING LICENSES

Section 12() of Pub. L. §7-415 provided that: ““The au-
thority of the Nuclear Regulatory Commission. under
the provisions of the amendment made by subsection
(&) [amending this section], to issue and to make imme-
diately effective any amendment Lo an operating 1j-
cense shall take effect upon the promulgation by the
Commigsion of the regulations required in such provi-
sione.”

REVIEW OF NUCLEAR PROLIFERATION ASSESSMENT
BTATEMENTS

No court or reguiatory body to have jurisdiction bo
compel performance of or to review adequacy of per-
formance of any Nuclear Proliferation Assessment
Statement called for by the Atomic Energy Act of 1854
[this chapter] or by the Nuclear Non-Proliferation Act
of 1878, Puhb. 1. 95-242, Mar. 10, 1978, 02 Stat. 120, see ser-
tion 2160a of this title,

ADMINTSTRATIVE ORDERE REVIEW ACT
Court. of appeals exclusive jurisdiction respecting
{ina) orders of Atomic Energy Commission, now the
Nuciear Regulatory Cormission and the Secretary of

Energy, made reviewable by this section. see section
4352 of Title 28, Judiciary and Judicial Procedure.

§ 2240, Licensee incident reports as evidence
No repors by any licensee of any incident aris-
ing oufl of or in connection with a licensed activ-

ity made pursuant to any reguiremsnt of the
Commission shall be admitted as evidence in

any suit or action for damages growing out of

any matter mentioned in such report.

{Aug. 1, 1946, ch. 724, title I, §180. as added Pub.
L. 87-208, §16, Sept. 6, 1961, 75 Stat. 479 renum-
bered title I Pub. L. 102488, title IX, L Q02: a8y
Oct, 24, 1892, 106 Stat. 2944.)

§2241. Atomic safety and licensing boards; estab-
lishment; membership; functions; compensa-
tion

(a) Notwithstanding the provisions of sections
586(b and 557(b} of titie §, the Commission is au-~
thorized to estabiish one or more atomic safety
and licensing boards, sach comprised of three
members, one of whom shall be gualified in the
conduct of administrative proceedings and two
of whom shall bave such technical or other
gualifications as the Commission deems appro-
priate to the issues to be decided, te condunct
such hearings as the Commission may direct and
make such intermediate or final decisions as the
Commission may authorize with respect to the
granting, suspending. revoking or amending of
any license or authorization under the provi-
sions of this chapter, any other provision of law,
or any regulation of the Commission issued
thereunder. The Commission may delegate to a
board such other regulatory functions as the
Commission deems appropriate. The Commis-
sion may appoint a panel of gualified persons
from which board members may be selected.

(b} Board members may be appointed by the
Commission from private life. or desipnated
from the staff of the Commission or other Fed-
eral agency. Board members appointed from pri-
vate life shall receive a per diem compensation
for each day spent in mestings or conferences,
and all members shall receive their necessary
traveling or other expenses while engaged in the

work of a board. The provisions of ssction 2208 of
this titie shall be applicable to board members
appointed {from private life.

(Aug. 1, 1846, ch, 724, title I, §181, as added Puh,
L. 87-615, §1, Aug. 28, 1962, 76 Stat. 409: amended
Pub. 1. 91-560, §10, Dec. 18, 1970, 84 Stat. 1474; re-
numbered title I, Pub. L. 102-488, title IX,
§902(a3(8), Oct. 24, 1892, 106 Stat, 2944.)
CODIFICATION

In subsec. {a), “sections 556(h) and 5&T(LY of Litle 5
substituted for “sections 7ta) and Bfa) of the Adminis-
trative Procedure Act (6 U.8.C, 1006¢a), 1007(a)]” on an-
therity of Pub, L. 89-554, §7(b), Sapt. 6, 1966, 80 Stat. 831,
the first section of which enacted Title 5, Government
Organization and Emplovees,

AMENDMENTS
1870-—Bubsec, <a). Pub. L. 91-560 required thal two
members of the board sbould *have such technical ar

other gualifications the Commission deems appropriate
to the issues to be decided.

§2242. Temporary operating license

{a) Fuel loading, testing, and operation at spe-
cific power level; petition, affidavit, etc.

In any proceeding upon an application for an
operating license for a utilization facility re-
guired to be licensed ander section 2133 or
2134{b) of this title, in which a hearing is other-
wise required pursuant to section 2238(a) of this
title, the applicant may petition the Commis-
sion for & temporary operating license for such
facility authorizing fuel loading, testing, and
operation at a specific power level to be deter-
mined by the Commission, pending final action
by the Cammission on bhe application. The ini-
tia} petition for a temporary operating license
for each such facility, and any temporary oper-
albing license igsued for such facility based upon
the initial petition. shall be limited fo DOWer
levels not to exceed 5 percent of rated full ther-
mal power. Following issuance by the Commis-
sion of the temporary operating license for each
such facility, the licensee may file petitions
with the Commission to amend the license to
aliow facility operation in staged increases at
specific power levels, to be determined by the
Commission, exceeding § percent of rated full
thermal power. The initial petition for a tem-
porary operating license for each such facility
may be filed at any time after the filing of (1)
the report of the Advisory Committes on Reac-
tor Bafeguards reguired by section 2232(h) of this
title; (2) the filing of the initial Safety Evalua-
tion Report by the Nuclear Regulatory Commis-
ston stafl and the Nuclear Regulatory Comrmis-
sion staff's first supplement to the report pre-
pared in response to the report of the Advisory
Committee on Reactor Safeguards for the facil-
ity: (& the Nuclear Regulatory Commission
staff’s final detalled statement on ihe environ-
mental impact of the facility prepared pursuant
to section 4332021 C) of this title; and (4) & State,
local, or utility emergency preparedness plan for
the facility, Petitions for the issuance of & tem-
porary operating license, or for an amendment
to such a license allowing operation at a specific
power level greater than that authorized in the
initial temporary operating licensge, shall be ac-
companied by an affidavit or affidavits setting
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(2) NRC award certificates and med-
als;

(3) Security credentials and employee
identification cards;

(4) NRC documents, including agree-
ments with States, interagency or gov-
ernmental agreements, foreign patent
applications, certifications, special re-
ports to the President and Congress
and, at the discretion of the Secretary
of the Commission, such other docu-
ments as the Secretary finds appro-
priate;

(5) Plaques—the design of the seal
may be incorporated in plaques for dis-
play at NRC facilities in locations such
as auditoriums, presentation rooms,
lobbies, offices of senior officials, on
the fronts of buildings, and other
places designated by the Secretary;

(6) The NRC flag (which incorporates
the design of the seal);

(7) Official films prepared by or for
the NRC, if deemed appropriate by the
Director of Governmental and Public
Affairs;

(8) Official NRC publications that
represent an achievement or mission of
NRC as a whole, or that are cospon-
sored by NRC and other Government
departments or agencies; and

(9) Any other uses as the Secretary of
the Commission finds appropriate.

(b) Any person who uses the official
seal in a manner other than as per-
mitted by this section shall be subject
to the provisions of 18 U.S.C. 1017,
which provides penalties for the fraud-
ulent or wrongful use of an official
seal, and to other provisions of law as
applicable.

§1.55 Establishment of official NRC
flag.

The official flag is based on the de-
sign of the NRC seal. It is 50 inches by
66 inches in size with a 38-inch diame-
ter seal incorporated in the center of a
dark blue field with a gold fringe.

§1.57 Use of NRC flag.

(a) The use of the flag is restricted to
the following:

(1) On or in front of NRC installa-
tions;

(2) At NRC ceremonies;

(3) At conferences involving official
NRC participation (including perma-
nent display in NRC conference rooms);
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(4) At Governmental or public ap-
pearances of NRC executives;

(5) In private offices of senior offi-
cials; or

(6) As the Secretary of the Commis-
sion otherwise authorizes.

(b) The NRC flag must only be dis-
played together with the U.S. flag.

When they are both displayed on a
speaker’s platform, the U.S. flag must
occupy the position of honor and be
placed at the speaker’s right as he or
she faces the audience, and the NRC
flag must be placed at the speaker’s
left.

§1.59 Report of violations.

In order to ensure adherence to the
authorized uses of the NRC seal and
flag as provided in this subpart, a re-
port of each suspected violation of this
subpart, or any questionable use of the
NRC seal or flag, should be submitted
to the Secretary of the Commission.

PART 2—AGENCY RULES OF
PRACTICE AND PROCEDURE

Sec.

2.1 Scope.

2.2 Subparts.

2.3 Resolution of conflict.

2.4 Definitions.

2.8 Information
OMB approval.

collection requirements:

Subpart A—Procedure for Issuance,
Amendment, Transfer, or Renewal of a
License, and Standard Design Ap-
proval

2.100 Scope of subpart.

2.101 Filing of application.

2.102 Administrative review of application.

2.103 Action on applications for byproduct,
source, special nuclear material, facility
and operator licenses.

HEARING ON APPLICATION—HOW INITIATED

2.104 Notice of hearing.

2.105 Notice of proposed action.

2.106 Notice of issuance.

2.107 Withdrawal of application.

2.108 Denial of application for failure to
supply information.

2.109 Effect of timely renewal application.

2.110 Filing and administrative action on
submittals for standard design approval
or early review of site suitability issues.
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2.111 Prohibition of sex discrimination.

Subpart B—Procedure for Imposing Re-
quirements by Order, or for Modifica-
tion, Suspension, or Revocation of a Li-
cense, or for Imposing Civil Penalties

2.200 Scope of subpart.

2.201 Notice of violation.

2.202 Orders.

2.203 Settlement and compromise.

2.204 Demand for information.

2.205 Civil penalties.

2.206 Requests for action under this subpart.

Subpart C—Rules of General Applicability:
Hearing Requests, Petitions To Inter-
vene, Availability of Documents, Se-
lection of Specific Hearing Procedures,
Presiding Officer Powers, and General
Hearing Management for NRC Adju-
dicatory Hearings

2.300 Scope of subpart C.

2.301 Exceptions.

2.302 Filing of documents.

2.303 Docket.

2.304 Formal requirements for documents;
signatures; acceptance for filing.

2.305 Service of documents, methods, proof.

2.306 Computation of time.

2.307 Extension and reduction of time lim-
its; delegated authority to order use of
procedures for access by potential parties
to certain sensitive unclassified informa-
tion.

2.308 Treatment of requests for hearing or
petitions for leave to intervene by the
Secretary.

2.309 Hearing requests, petitions to inter-
vene, requirements for standing, and con-
tentions.

2.310 Selection of hearing procedures.

2.311 Interlocutory review of rulings on re-
quests for hearings/petitions to inter-
vene, selection of hearing procedures,
and requests by potential parties for ac-
cess to sensitive unclassified non-safe-
guards information and safeguards infor-
mation.

2.312 Notice of hearing.

2.313 Designation of presiding officer, dis-
qualification, unavailability, and substi-
tution.

2.314 Appearance and practice before the
Commission in adjudicatory proceedings.

2.315 Participation by a person not a party.

2.316 Consolidation of parties.

2.317 Separate hearings; consolidation of
proceedings.

2.318 Commencement and termination of ju-
risdiction of presiding officer.

2.319 Power of the presiding officer.

2.320 Default.

2.321 Atomic Safety and Licensing Boards.
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2.322 Special assistants to the presiding of-
ficer.

2.323 Motions.

2.324 Order of procedure.

2.325 Burden of proof.

2.326 Motions to reopen.

2.327 Official recording; transcript.

2.328 Hearings to be public.

2.329 Prehearing conference.

2.330 Stipulations.

2.331 Oral argument before the presiding of-
ficer.

2.332 General case scheduling and manage-
ment.

2.333 Authority of the presiding officer to
regulate procedure in a hearing.

2.334 Implementing hearing schedule for
proceeding.

2.335 Consideration of Commission rules and
regulations in adjudicatory proceedings.

2.336 General discovery.

2.337 Evidence at a hearing.

2.338 Settlement of issues; alternative dis-
pute resolution.

2.339 Expedited decisionmaking procedure.

2.340 Initial decision in certain contested
proceedings; immediate effectiveness of
initial decisions; issuance of authoriza-
tions, permits, and licenses.

2.341 Review of decisions and actions of a
presiding officer.

2.342 Stays of decisions.

2.343 Oral argument.

2.344 Final decision.

2.345 Petition for reconsideration.

2.346 Authority of the Secretary.

2.347 Ex parte communications.

2.348 Separation of functions.

2.390 Public inspections, exemptions, re-
quests for withholding.

Subpart D—Additional Procedures Appli-
cable to Proceedings for the Issuance
of Licenses To Construct and/or Oper-
ate Nuclear Power Plants of Identical
Design at Multiple Sites

2.400 Scope of subpart.

2.401 Notice of hearing on construction per-
mit or combined license applications
pursuant to appendix N of 10 CFR parts
50 or 52.

2.402 Separate hearings on separate issues;
consolidation of proceedings.

2.403 Notice of proposed action on applica-
tions for operating licenses pursuant to
appendix N of 10 CFR part 50.

2.404 Hearings on applications for operating
licenses pursuant to appendix N of 10

CFR part 50.

2.405 Initial decisions in consolidated hear-
ings.

2.406 Finality of decisions on separate
issues.
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2.407 Applicability of other sections.

Subpart E—Additional Procedures Applica-
ble to Proceedings for the Issuance of
Licenses To Manufacture Nuclear
Power Reactors To Be Operated at
Sites Not Identified in the License Ap-
plication and Related Licensing Pro-
ceedings

2.500 Scope of subpart.

2.501 Notice of hearing on application under
subpart F of 10 CFR part 52 for a license
to manufacture nuclear power reactors.

2.502-2.504 [Reserved]

Subpart F—Additional Procedures Applica-
ble to Early Partial Decisions on Site
Suitability Issues in Connection With an
Application for a Construction Permit
or Combined License To Construct
Certain Utilization Facilities; and Ad-
vance Issuance of Limited Work Au-
thorizations

2.600 Scope of subpart.
2.601 Applicability of other sections.

EARLY PARTIAL DECISIONS ON SITE
SUITABILITY—CONSTRUCTION PERMIT

2.602 Filing Fees.

2.603 Acceptance and docketing of applica-
tion for early review of site suitability
issues in a construction permit pro-
ceeding.

2.604 Notice of hearing on application for
early review of site suitability issues in
construction permit proceeding.

2.605 Additional considerations.

2.606 Partial decision on site suitability
issues in construction permit proceeding.

EARLY PARTIAL DECISIONS ON SITE SUIT-
ABILITY—COMBINED LICENSE UNDER 10 CFR
PART 52

2.621 Acceptance and docketing of applica-
tion for early review of site suitability
issues in a combined license proceeding.

2.623 Notice of hearing on application for
early review of site suitability issues in
combined license proceeding.

2.625 Additional considerations.

2.627 Partial decision on site suitability
issues in combined license proceeding.
2.629 Finality of partial decision on site
suitability issues in combined license

proceeding.

PHASED APPLICATIONS INVOLVING LIMITED
WORK AUTHORIZATIONS

2.641 Filing fees.

2.643 Acceptance and docketing of applica-
tion for limited work authorization.

2.645 Notice of hearing.

2.647 [Reserved]

2.649 Partial decisions on limited work au-
thorization.
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Subpart G—Rules for Formal Adjudications

2.700 Scope of subpart G.

2.701 Exceptions.

2.702 Subpoenas.

2.703 Examination by experts.

2.704 Discovery—required disclosures.

2.705 Discovery—additional methods.

2.706 Depositions upon oral examination
and written interrogatories; interrog-
atories to parties.

2.707 Production of documents and things;
entry upon land for inspection and other
purposes.

2.708 Admissions.

2.709 Discovery against NRC staff.

2.710 Motions for summary disposition.

2.711 Evidence.

2.712 Proposed findings and conclusions.

2.713 Initial decision and its effect.

Subpart H—Rulemaking

2.800 Scope and applicability.

2.801 Initiation of rulemaking.

2.802 Petition for rulemaking.

2.803 Determination of petition.

2.804 Notice of proposed rulemaking.

2.805 Participation by interested persons.

2.806 Commission action.

2.807 Effective date.

2.808 Authority of the Secretary to rule on
procedural matters.

2.809 Participation by the Advisory Com-
mittee on Reactor Safeguards.

2.810 NRC size standards.

2.811 Filing of standard design certification
application; required copies.

2.813 Written communications.

2.815 Docketing and acceptance review.

2.817 Withdrawal of application.

2.819 Denial of application for failure to
supply information.

Subpart I—Special Procedures Applicable
fo Adjudicatory Proceedings Involving
Restricted Data and/or National Secu-
rity Information

2.900 Purpose.

2.901 Scope of subpart I.

2.902 Definitions.

2.903 Protection of restricted data and na-
tional security information.

2.904 Classification assistance.

2.905 Access to restricted data and national
security information for parties; security
clearances.

2.906 Obligation of parties to avoid intro-
duction of restricted data or national se-
curity information.

2.907 Notice of intent to introduce re-
stricted data or national security infor-
mation.

2.908 Contents of notice of intent to intro-
duce restricted data or other national se-
curity information.
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2.909 Rearrangement or suspension of pro-
ceedings.

2.910 Unclassified statements required.

2.911 Admissibility of restricted data or
other national security information.

2.912 Weight to be attached to classified
evidence.

2.913 Review of Restricted Data or other
National Security Information received
in evidence.

Subpart J—Procedures Applicable to Pro-
ceedings for the Issuance of Licenses
for the Receipt of High-Level Radio-
active Waste at a Geologic Repository

2.1000 Scope of subpart J.

2.1001 Definitions.

2.1002 [Reserved]

2.1003 Availability of material.

2.1004 Amendments and additions.

2.1005 Exclusions.

2.1006 Privilege.

2.1007 Access.

2.1008 [Reserved]

2.1009 Procedures.

2.1010 Pre-License Application Presiding Of-
ficer.

2.1011 Management of electronic informa-
tion.

2.1012 Compliance.

2.1013 Use of the electronic docket during
the proceeding.

2.1015 Appeals.

2.1017 Computation of time.

2.1018 Discovery.

2.1019 Depositions.

2.1020 Entry upon land for inspection.

2.1021 First prehearing conference.

2.1022 Second prehearing conference.

2.1023 Immediate effectiveness.

2.1025 Authority of the Presiding Officer to
dispose of certain issues on the plead-
ings.

2.1026 Schedule.

2.1027 Sua sponte.

Subpart K—Hybrid Hearing Procedures for
Expansion of Spent Nuclear Fuel Stor-
age Capacity at Civilian Nuclear
Power Reactors

2.1101 Purpose.

2.1103 Scope of subpart K.

2.1105 Definitions.

2.1107 Notice of proposed action.

2.1109 Requests for oral argument.

2.1113 Oral argument.

2.1115 Designation of issues for adjudicatory
hearing.

2.1117 Burden of proof.

2.1119 Applicability of other sections.

Subpart L—Simplified Hearing Procedures
for NRC Adjudications

2.1201 Definitions.

Document #1543761

Filed: 03/23/2015

Pt. 2

2.1202 Authority and role of NRC staff.

2.1203 Hearing file; prohibition on dis-
covery.

2.1204 Motions and requests.

2.1205 Summary disposition.

2.1206 Informal hearings.
2.1207 Process and schedule for submissions
and presentations in an oral hearing.
2.1208 Process and schedule for a hearing
consisting of written presentations.

2.1209 Findings of fact and conclusions of
law.

2.1210 Initial decision and its effect.

2.1212 Petitions for Commission review of
initial decisions.

2.1213 Application for a stay.

Subpart M—Procedures for Hearings on
License Transfer Applications

2.1300 Scope of subpart M.

2.1301 Public notice of receipt of a license
transfer application.

2.1302 Notice of withdrawal of an applica-
tion.

2.1303 Availability of documents.

2.13056 Written comments.

2.1308 Oral hearings.

2.1309 Notice of oral hearing.

2.1310 Notice of hearing consisting of writ-
ten comments.

2.1311 Conditions in a notice or order.

2.1315 Generic determination regarding li-
cense amendments to reflect transfers.

2.1316 Authority and role of NRC staff.

2.1319 Presiding Officer.

2.1320 Responsibility and power of the Pre-
siding Officer in an oral hearing.

2.1321 Participation and schedule for sub-
missions in a hearing consisting of writ-
ten comments.

2.1322 Participation and schedule for sub-
missions in an oral hearing.

2.1323 Presentation of testimony in an oral
hearing.

2.1324 Appearance in an oral hearing.

2.1325 Motions and requests.

2.1327 Application for a stay of the effec-
tiveness of NRC staff action on license
transfer.

2.1331 Commission action.

Subpart N—Expedited Proceedings with
Oral Hearings

2.1400 Purpose and scope of subpart N.

2.1401 Definitions.

2.1402 General procedures and limitations;
requests for other procedures.

2.1403 Authority and role of the NRC staff.

2.1404 Prehearing conference.

2.1405 Hearing.

2.1406 Initial decision—issuance and effec-
tiveness.

2.1407 Appeal and Commission review of ini-
tial decision.
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Subpart O—Legislative Hearings

2.1500 Purpose and scope.

2.1501 Definitions.

2.1502 Commission decision to hold legisla-
tive hearing.

2.1503 Authority of presiding officer.

2.1504 Request to participate in legislative
hearing.

2.1505 Role of the NRC staff.

2.1506 Written statements and submission of
information.

2.1507 Oral hearing.

2.1508 Recommendation of presiding officer.

2.1509 Ex parte communications and separa-
tion of functions.

APPENDIX A TO PART 2 [RESERVED]

APPENDIX B TO PART 2—MODEL MILESTONES
To BE USED BY A PRESIDING OFFICER AS A
GUIDELINE IN DEVELOPING A HEARING
SCHEDULE FOR THE CONDUCT OF AN ADJU-
DICATORY PROCEEDING IN ACCORDANCE
WITH 10 CFR 2.332.

APPENDIX C TO PART 2 [RESERVED]

APPENDIX D TO PART 2—SCHEDULE FOR THE
PROCEEDING ON CONSIDERATION OF CON-
STRUCTION AUTHORIZATION FOR A HIGH-
LEVEL WASTE GEOLOGIC REPOSITORY.

AUTHORITY: Atomic Energy Act secs.161,
181, 191 (42 U.S.C. 2201, 2231, 2241); Energy Re-
organization Act sec. 201 (42 U.S.C. 5841);
FOIA 5 U.S.C. 552; Government Paperwork
Elimination Act sec. 1704 (44 U.S.C. 3504
note).

Section 2.101 also issued under Atomic En-
ergy Act secs. 53, 62, 63, 81, 103, 104 (42 U.S.C.
2073, 2092, 2093, 2111, 2133, 2134, 2135); Nuclear
Waste Policy Act sec. 114(f) (42 U.S.C.
10143(f)); National Environmental Protection
Act sec. 102 (42 U.S.C. 4332); Energy Reorga-
nization Act sec. 301 (42 U.S.C. 5871).

Sections 2.102, 2.103, 2.104, 2.105, 2.321 also
issued under Atomic Energy Act secs. 102,
103, 104, 105, 1831, 189 (42 U.S.C. 2132, 2133, 2134,
2135, 2233, 2239). Sections 2.200-2.206 also
issued under Atomic Energy Act secs. 161,
186, 234 (42 U.S.C. 2201 (b), (i), (0), 2236, 2282);
sec. 206 (42 U.S.C. 5846). Section 2.205(j) also
issued under Pub. L. 101-410, as amended by
section 3100(s), Pub. L. 104-134 (28 U.S.C. 2461
note). Subpart C also issued under Atomic
Energy Act sec. 189 (42 U.S.C. 2239). Section
2.301 also issued under 5 U.S.C. 5564. Sections
2.343, 2.346, 2.712 also issued under 5 U.S.C.
557. Section 2.340 also issued under Nuclear
Waste Policy Act secs. 135, 141, Pub. L. 97—
425, 96 Stat. 2232, 2241 (42 U.S.C. 10155, 10161).
Section 2.390 also issued under 5 U.S.C. 552.
Sections 2.600-2.606 also issued under sec. 102
(42 U.S.C. 4332). Sections 2.800 and 2.808 also
issued under 5 U.S.C. 553. Section 2.809 also
issued under 5 U.S.C. 553; AEA sec. 29 (42
U.S.C. 2039). Subpart K also issued under
Atomic Energy Act sec. 189 (42 U.S.C. 2239);
Nuclear Waste Policy Act sec. 134 (42 U.S.C.
10154). Subpart L also issued under Atomic
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Energy Act sec. 189 (42 U.S.C. 2239). Subpart
M also issued under Atomic Energy Act sec.
184, 189 (42 U.S.C. 2234, 2239). Subpart N also
issued under Atomic Energy Act sec. 189 (42
U.S.C. 2239).

SOURCE: 27 FR 377, Jan. 13, 1962, unless oth-
erwise noted.

§2.1 Scope.

This part governs the conduct of all
proceedings, other than export and im-
port licensing proceedings described in
part 110, under the Atomic Energy Act
of 1954, as amended, and the Energy Re-
organization Act of 1974, for—

(a) Granting, suspending, revoking,
amending, or taking other action with
respect to any license, construction
permit, or application to transfer a li-
cense;

(b) Issuing orders and demands for in-
formation to persons subject to the
Commission’s jurisdiction, including li-
censees and persons not licensed by the
Commission;

(¢) Imposing civil penalties under
Section 234 of the Act;

(d) Rulemaking under the Act and
the Administrative Procedure Act; and

(e) Standard design approvals under
part 52 of this chapter.

[66 FR 40684, Aug. 15, 1991, as amended at 72
FR 49470, Aug. 28, 2007]

§2.2 Subparts.

Each subpart other than subpart C of
this part sets forth special rules appli-
cable to the type of proceeding de-
scribed in the first section of that sub-
part. Subpart C sets forth general rules
applicable to all types of proceedings
except rulemaking, and should be read
in conjunction with the subpart gov-
erning a particular proceeding. Subpart
I of this part sets forth special proce-
dures to be followed in proceedings in
order to safeguard and prevent disclo-
sure of Restricted Data.

[69 FR 2233, Jan. 14, 2004]

§2.3 Resolution of conflict.

(a) In any conflict between a general
rule in subpart C of this part and a spe-
cial rule in another subpart or other
part of this chapter applicable to a par-
ticular type of proceeding, the special
rule governs.

(b) Unless otherwise specifically ref-
erenced, the procedures in this part do
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not apply to hearings in 10 CFR parts 4,
9, 10, 11, 12, 13, 15, 16, and subparts H
and I of 10 CFR part 110.

[69 FR 2233, Jan. 14, 2004]

§2.4 Definitions.

As used in this part,

ACRS means the Advisory Committee
on Reactor Safeguards established by
the Act.

Act means the Atomic Energy Act of
1954, as amended (68 Stat. 919).

Adjudication means the process for
the formulation of an order for the
final disposition of the whole or any
part of any proceeding subject to this
part, other than rule making.

Administrative Law Judge means an
individual appointed pursuant to sec-
tion 11 of the Administrative Proce-
dure Act to conduct proceedings sub-
ject to this part.

Commission means the Commission of
five members or a quorum thereof sit-
ting as a body, as provided by section
201 of the Energy Reorganization Act
of 1974 (88 Stat. 1242), or any officer to
whom has been delegated authority
pursuant to section 161n of the Act.

Commission adjudicatory employee
means—

(1) The Commissioners and members
of their personal staffs;

(2) The employees of the Office of
Commission Appellate Adjudication;

(3) The members of the Atomic Safe-
ty and Licensing Board Panel and staff
assistants to the Panel;

(4) A presiding officer appointed
under §2.313, and staff assistants to a
presiding officer;

(5) Special assistants (as defined in
§2.322);

(6) The General Counsel, the Solic-
itor, the Associate General Counsel for
Licensing and Regulation, and employ-
ees of the Office of the General Counsel
under the supervision of the Solicitor;

(7) The Secretary and employees of
the Office of the Secretary; and

(8) Any other Commission officer or
employee who is appointed by the Com-
mission, the Secretary, or the General
Counsel to participate or advise in the
Commission’s consideration of an ini-
tial or final decision in a proceeding.
Any other Commission officer or em-
ployee who, as permitted by §2.348, par-
ticipates or advises in the Commis-
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sion’s consideration of an initial or
final decision in a proceeding must be
appointed as a Commission adjudica-
tory employee under this paragraph
and the parties to the proceeding must
be given written notice of the appoint-
ment.

Contested proceeding means—(1) A
proceeding in which there is a con-
troversy between the NRC staff and the
applicant for a license or permit con-
cerning the issuance of the license or
permit or any of the terms or condi-
tions thereof;

(2) A proceeding in which the NRC is
imposing a civil penalty or other en-
forcement action, and the subject of
the civil penalty or enforcement action
is an applicant for or holder of a li-
cense or permit, or is or was an appli-
cant for a standard design certification
under part 52 of this chapter; and

(3) A proceeding in which a petition
for leave to intervene in opposition to
an application for a license or permit
has been granted or is pending before
the Commission.

Department means the Department of
Energy established by the Department
of Energy Organization Act (Pub. L. 95—
91, 91 Stat. 565 42 U.S.C. 7101 et seq.) to
the extent that the Department, or its
duly authorized representatives, exer-
cises functions formerly vested in the
U.S. Atomic Energy Commission, its
Chairman, members, officers and com-
ponents and transferred to the U.S. En-
ergy Research and Development Ad-
ministration and to the Administrator
thereof pursuant to sections 104 (b), (c)
and (d) of the Energy Reorganization
Act of 1974 (Pub. L. 93-438, 88 Stat. 1233
at 1237, 42 U.S.C. 5814) and retransferred
to the Secretary of Energy pursuant to
section 301(a) of the Department of En-
ergy Organization Act (Pub. L. 95-91, 91
Stat. 565 at 577-578, 42 U.S.C. 7151).

Digital ID certificate means a file
stored on a participant’s computer that
contains the participant’s name, e-mail
address, and participant’s digital signa-
ture, proves the participant’s identity
when filing documents and serving par-
ticipants electronically through the E-
Filing system, and contains public
keys, which allow for the encryption
and decryption of documents so that
the documents can be securely trans-
ferred over the Internet.
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Electric utility means any entity that
generates or distributes electricity and
which recovers the costs of this elec-
tricity, either directly or indirectly
through rates established by the entity
itself or by a separate regulatory au-
thority. Investor-owned utilities in-
cluding generation or distribution sub-
sidiaries, public utility districts, mu-
nicipalities, rural electric coopera-
tives, and State and Federal agencies,
including associations of any of the
foregoing, are included within the
meaning of ‘‘electric utility.”

Electronic acknowledgment means a
communication transmitted electroni-
cally from the E-Filing system to the
submitter confirming receipt of elec-
tronic filing and service.

Electronic Hearing Docket means the
publicly available Web site which
houses a visual presentation of the
docket and a link to its files.

E-Filing System means an electronic
system that receives, stores, and dis-
tributes documents filed in proceedings
for which an electronic hearing docket
has been established.

Ex parte communication means an oral
or written communication not on the
public record with respect to which
reasonable prior notice to all parties is
not given.

Facility means a production facility
or a utilization facility as defined in
§50.2 of this chapter.

Guidance for Electronic Submissions to
the NRC means the document issued by
the Commission that sets forth the
transmission methods and formatting
standards for filing and service under
E-Filing. The document can be ob-
tained by visiting the NRC’s Web site
at http:/www.nrc.gov.

Investigative or litigating function
means—

(1) Personal participation in plan-
ning, conducting, or supervising an in-
vestigation; or

(2) Personal participation in plan-
ning, developing, or presenting, or in
supervising the planning, development
or presentation of testimony, argu-
ment, or strategy in a proceeding.

License means a license, including an
early site permit, construction permit,
operating license, combined license,
manufacturing license, or renewed li-
cense issued by the Commission.
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Licensee means a person who is au-
thorized to conduct activities under a
license.

NRC personnel means:

(1) NRC employees;

(2) For the purpose of §§2.702 and 2.709
only, persons acting in the capacity of
consultants to the Commission, regard-
less of the form of the contractual ar-
rangements under which such persons
act as consultants to the Commission;
and

(3) Members of advisory boards, com-
mittees, and panels of the NRC; mem-
bers of boards designated by the Com-
mission to preside at adjudicatory pro-
ceedings; and officers or employees of
Government agencies, including mili-
tary personnel, assigned to duty at the
NRC.

NRC Public Document Room means the
facility at One White Flint North, 11555
Rockville Pike (first floor), Rockville,
Maryland, where certain public records
of the NRC that were made available
for public inspection in paper or micro-
fiche prior to the implementation of
the NRC Agencywide Documents Ac-
cess and Management System, com-
monly referred to as ADAMS, will re-
main available for public inspection. It
is also the place where NRC makes
computer terminals available to access
the Publicly Available Records System
(PARS) component of ADAMS on the
NRC Web site, http:/www.nrc.gov, and
where copies of publicly available doc-
uments can be viewed or ordered for a
fee as set forth in §9.35 of this chapter.
The facility is staffed with reference 1i-
brarians to assist the public in identi-
fying and locating documents and in
using the NRC Web site and ADAMS.
The NRC Public Document Room is
open from 7:45 am to 4:15 pm, Monday
through Friday, except on Federal holi-
days. Reference service and access to
documents may also be requested by
telephone (301-415-4737 or 800-397-4209)
between 8:30 am and 4:15 pm, or by e-
mail (PDR@mnrc.gov), facsimile (301-415-
3548), or letter (NRC Public Document
Room, One White Flint North, 11555
Rockville Pike (first floor), Rockville,
Maryland 20852-2738).

NRC records and documents means any
book, paper, map, photograph, bro-
chure, punch card, magnetic tape,
paper tape, sound recording, pamphlet,
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slide, motion picture, or other docu-
mentary material regardless of form or
characteristics, made by, in the posses-
sion of, or under the control of the
NRC pursuant to Federal law or in con-
nection with the transaction of public
business as evidence of NRC organiza-
tion, functions, policies, decisions, pro-
cedures, operations, programs or other
activities. ‘“NRC records and docu-
ments’ do not include objects or arti-
cles such as structures, furniture, tan-
gible exhibits or models, or vehicles
and equipment.

NRC Web site, http:/www.nrc.gov, is
the Internet uniform resource locator
name for the Internet address of the
Web site where NRC will ordinarily
make available its public records for
inspection.

Optical Storage Media means any
physical computer component that
meets E-Filing Guidance standards for
storing, saving, and accessing elec-
tronic documents.

Participant means an individual or or-
ganization (including a governmental
entity) that has petitioned to intervene
in a proceeding or requested a hearing
but that has not yet been granted
party status by an Atomic Safety and
Licensing Board or other presiding offi-
cer. Participant also means a party to
a proceeding and any interested State,
local governmental body, or Federally-
recognized Indian Tribe that seeks to
participate in a proceeding under
§2.315(c). For the purpose of service of
documents, the NRC staff is considered
a participant even if not participating
as a party.

Person means (1) any individual, cor-
poration, partnership, firm, associa-
tion, trust, estate, public or private in-
stitution, group, government agency
other than the Commission or the De-
partment, except that the Department
shall be considered a person with re-
spect to those facilities of the Depart-
ment specified in section 202 of the En-
ergy Reorganization Act of 1974 (88
Stat. 1244), any State or any political
subdivision of, or any political entity
within a State, any foreign government
or nation or any political subdivision
of any such government or nation, or
other entity; and (2) any legal suc-
cessor, representative, agent, or agency
of the foregoing.
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Potential party means any person who
has requested, or who may intend to
request, a hearing or petition to inter-
vene in a hearing under 10 CFR part 2,
other than hearings conducted under
subparts J and M of 10 CFR part 2.

Presiding officer means the Commis-
sion, an administrative law judge, an
administrative judge, an Atomic Safe-
ty and Licensing Board, or other per-
son designated in accordance with the
provisions of this part, presiding over
the conduct of a hearing conducted
under the provisions of this part.

Public Document Room means the
place at One White Flint North, 11555
Rockville Pike (first floor), Rockville,
Maryland 20852-2738, at which public
records of the Commission will ordi-
narily be made available for inspec-
tion.

Safeguards Information means infor-
mation not classified as National Secu-
rity Information or Restricted Data
which specifically identifies a licens-
ee’s or applicant’s detailed control and
accounting procedures for the physical
protection of special nuclear material
in quantities determined by the Com-
mission through order or regulation to
be significant to the public health and
safety or the common defense and secu-
rity; detailed security measures (in-
cluding security plans, procedures, and
equipment) for the physical protection
of source, byproduct, or special nuclear
material in quantities determined by
the Commission through order or regu-
lation to be significant to the public
health and safety or the common de-
fense and security; security measures
for the physical protection and loca-
tion of certain plant equipment vital to
the safety of production or utilization
facilities; and any other information
within the scope of Section 147 of the
Atomic Energy Act of 1954, as amend-
ed, the wunauthorized disclosure of
which, as determined by the Commis-
sion through order or regulation, could
reasonably be expected to have a sig-
nificant adverse effect on the health
and safety of the public or the common
defense and security by significantly
increasing the likelihood of sabotage
or theft or diversion of source, byprod-
uct, or special nuclear material.

Secretary means the Secretary to the
Commission.
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Except as redefined in this section,
words and phrases which are defined in
the Act and in this chapter have the
same meaning when used in this part.

[27 FR 377, Jan. 13, 1962]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §2.4, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§2.8 Information collection require-
ments: OMB approval.

This part contains no information
collection requirements and therefore
is not subject to requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

[61 FR 43408, Aug. 22, 1996]

Subpart A—Procedure for
Issuance, Amendment, Trans-
fer, or Renewal of a License,
and Standard Design Ap-
proval

§2.100 Scope of subpart.

This subpart prescribes the procedure
for issuance of a license; amendment of
a license at the request of the licensee;
transfer and renewal of a license; and
issuance of a standard design approval
under subpart E of part 52 of this chap-
ter.

[72 FR 49470, Aug. 28, 2007]

§2.101 Filing of application.

(a)(1) An application for a permit, a
license, a license transfer, a license
amendment, a license renewal, or a
standard design approval, shall be filed
with the Director, Office of New Reac-
tors, the Director, Office of Nuclear Re-
actor Regulation, the Director, Office
of Nuclear Material Safety and Safe-
guards, or the Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, as pre-
scribed by the applicable provisions of
this chapter. A prospective applicant
may confer informally with the NRC
staff before filing an application.

(2) Each application for a license for
a facility or for receipt of waste radio-
active material from other persons for
the purpose of commercial disposal by
the waste disposal licensee will be as-
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signed a docket number. However, to
allow a determination as to whether an
application for a limited work author-
ization, construction permit, operating
license, early site permit, standard de-
sign approval, combined license, or
manufacturing license for a production
or utilization facility is complete and
acceptable for docketing, it will be ini-
tially treated as a tendered applica-
tion. A copy of the tendered applica-
tion will be available for public inspec-
tion at the NRC Web site, http:/
www.nrc.gov, and/or at the NRC PDR.
Generally, the determination on ac-
ceptability for docketing will be made
within a period of 30 days. However, in
selected applications, the Commission
may decide to determine acceptability
based on the technical adequacy of the
application as well as its completeness.
In these cases, the Commission, under
§2.104(a), will direct that the notice of
hearing be issued as soon as practicable
after the application has been ten-
dered, and the determination of accept-
ability will be made generally within a
period of 60 days. For docketing and
other requirements for applications
under part 61 of this chapter, see para-
graph (g) of this section.

(3) If the Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate, de-
termines that a tendered application
for a construction permit or operating
license for a production or utilization
facility, and/or any environmental re-
port required pursuant to subpart A of
part 51 of this chapter, or part thereof
as provided in paragraphs (a)(5) or (a-1)
of this section are complete and ac-
ceptable for docketing, a docket num-
ber will be assigned to the application
or part thereof, and the applicant will
be notified of the determination. With
respect to the tendered application
and/or environmental report or part
thereof that is acceptable for dock-
eting, the applicant will be requested
to:

(i) Submit to the Director, Office of
Nuclear Reactor Regulation, Director,
Office of New Reactors, Director, Office
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of Federal and State Materials and En-
vironmental Management Programs, or
Director, Office of Nuclear Material
Safety and Safeguards, as appropriate,
such additional copies as the regula-
tions in part 50 and subpart A of part 51
of this chapter require;

(ii) Serve a copy on the chief execu-
tive of the municipality in which the
facility or site which is the subject of
an early site permit is to be located or,
if the facility or site which is the sub-
ject of an early site permit is not to be
located within a municipality, on the
chief executive of the county, and serve
a notice of availability of the applica-
tion or environmental report on the
chief executives of the municipalities
or counties which have been identified
in the application or environmental re-
port as the location of all or part of the
alternative sites, containing as appli-
cable, the docket number of the appli-
cation; a brief description of the pro-
posed site and facility; the location of
the site and facility as primarily pro-
posed and alternatively listed; the
name, address, telephone number, and
e-mail address (if available) of the ap-
plicant’s representative who may be
contacted for further information; no-
tification that a draft environmental
impact statement will be issued by the
Commission and will be made available
upon request to the Commission; and
notification that if a request is re-
ceived from the appropriate chief exec-
utive, the applicant will transmit a
copy of the application and environ-
mental report, and any changes to
these documents which affect the alter-
native site location, to the executive
who makes the request. In complying
with the requirements of this para-
graph, the applicant should not make
public distribution of those parts of the
application subject to §2.390(d). The ap-
plicant shall submit to the Director,
Office of New Reactors or Director, Of-
fice of Nuclear Reactor Regulation, as
appropriate, an affidavit that service of
the notice of availability of the appli-
cation or environmental report has
been completed along with a list of
names and addresses of those execu-
tives upon whom the notice was served;
and

(iii) Make direct distribution of addi-
tional copies to Federal, State, and
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local officials in accordance with the
requirements of this chapter and writ-
ten instructions furnished to the appli-
cant by the Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate.
Such written instructions will be fur-
nished as soon as practicable after all
or any part of the application, or envi-
ronmental report, is tendered. The cop-
ies submitted to the Director, Office of
Nuclear Reactor Regulation, Director,
Office of New Reactors, or Director, Of-
fice of Nuclear Material Safety and
Safeguards, or Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, as ap-
propriate, and distributed by the appli-
cant shall be completely assembled
documents, identified by docket num-
ber. Subsequently distributed amend-
ments to applications, however, may
include revised pages to previous sub-
mittals and, in such cases, the recipi-
ents will be responsible for inserting
the revised pages.

(4) The tendered application for a
construction permit, operating license,
early site permit, standard design ap-
proval, combined license, or manufac-
turing license will be formally dock-
eted upon receipt by the Director, Of-
fice of New Reactors, Director, Office
of Nuclear Reactor Regulation, Direc-
tor, Office of Federal and State Mate-
rials and Environmental Management
Programs, or Director, Office of Nu-
clear Material Safety and Safeguards,
as appropriate, of the required addi-
tional copies. Distribution of the addi-
tional copies shall be deemed to be
complete as of the time the copies are
deposited in the mail or with a carrier
prepaid for delivery to the designated
addresses. The date of docketing shall
be the date when the required copies
are received by the Director, Office of
New Reactors, Director, Office of Nu-
clear Reactor Regulation, Director, Of-
fice of Federal and State Materials and
Environmental Management Programs,
or Director, Office of Nuclear Material
Safety and Safeguards, as appropriate.
Within 10 days after docketing, the ap-
plicant shall submit to the Director,
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Office of New Reactors, Director, Office
of Nuclear Reactor Regulation, Direc-
tor, Office of Federal and State Mate-
rials and Environmental Management
Programs, or Director, Office of Nu-
clear Material Safety and Safeguards,
as appropriate, an affidavit that dis-
tribution of the additional copies to
Federal, State, and local officials has
been completed in accordance with re-
quirements of this chapter and written
instructions furnished to the applicant
by the Director, Office of New Reac-
tors, Director, Office of Nuclear Reac-
tor Regulation, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate.
Amendments to the application and en-
vironmental report shall be filed and
distributed and an affidavit shall be
furnished to the Director, Office of New
Reactors, Director, Office of Nuclear
Reactor Regulation, Director, Office of
Federal and State Materials and Envi-
ronmental Management Programs, or
Director, Office of Nuclear Material
Safety and Safeguards, as appropriate,
in the same manner as for the initial
application and environmental report.
If it is determined that all or any part
of the tendered application and/or envi-
ronmental report is incomplete and
therefore not acceptable for processing,
the applicant will be informed of this
determination, and the respects in
which the document is deficient.

(5) An applicant for a construction
permit under part 50 of this chapter or
a combined license under part 52 of this
chapter for a production or utilization
facility which is subject to §51.20(b) of
this chapter, and is of the type speci-
fied in §50.21(b)(2) or (b)(3) or §50.22 of
this chapter or is a testing facility may
submit the information required of ap-
plicants by part 50 or part 52 of this
chapter in two parts. One part shall be
accompanied by the information re-
quired by §50.30(f) of this chapter, or
§52.80(b) of this chapter, as applicable.
The other part shall include any infor-
mation required by §50.34(a) and, if ap-
plicable, §50.34a of this chapter, or
§§52.79 and 52.80(a), as applicable. One
part may precede or follow other parts
by no longer than 6 months. If it is de-
termined that either of the parts as de-
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scribed above is incomplete and not ac-
ceptable for processing, the Director,
Office of Nuclear Reactor Regulation,
Director, Office of New Reactors, Di-
rector, Office of Federal and State Ma-
terials and Environmental Manage-
ment Programs, or Director, Office of
Nuclear Material Safety and Safe-
guards, as appropriate, will inform the
applicant of this determination and the
respects in which the document is defi-
cient. Such a determination of com-
pleteness will generally be made within
a period of 30 days. Whichever part is
filed first shall also include the fee re-
quired by §§50.30(e) and 170.21 of this
chapter and the information required
by §50.33, §50.34(a)(1), or §52.79(a)(1), as
applicable, and §50.37 of this chapter.
The Director, Office of Nuclear Reactor
Regulation, Director, Office of New Re-
actors, Director, Office of Federal and
State Materials and Environmental
Management Programs, or Director,
Office of Nuclear Material Safety and
Safeguards, as appropriate, will accept
for docketing an application for a con-
struction permit under part 52 of this
chapter for a production or utilization
facility which is subject to §51.20(b) of
this chapter, and is of the type speci-
fied in §50.21(b)(2) or (b)(3) or §50.22 of
this chapter or is a testing facility
where one part of the application as de-
scribed above is complete and conforms
to the requirements of part 50 of this
chapter. The additional parts will be
docketed upon a determination by the
Director, Office of Nuclear Reactor
Regulation, Director, Office of New Re-
actors, Director, Office of Federal and
State Materials and Environmental
Management Programs, or Director,
Office of Nuclear Material Safety and
Safeguards, as appropriate, that it is
complete.

(6)-(8) [Reserved]

(9) An applicant for a construction
permit for a utilization facility which
is subject to §51.20(b) of this chapter
and is of the +type specified in
§50.21(b)(2) or (b)(3) or §50.22 of this
chapter, an applicant for or holder of
an early site permit under part 52 of
this chapter, or an applicant for a com-
bined license under part 52 of this chap-
ter, who seeks to conduct the activities
authorized under §50.10(d) of this chap-
ter may submit a complete application
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under paragraphs (a)(1) through (a)4)
of this section which includes the in-
formation required by §50.10(d) of this
chapter. Alternatively, the applicant
(other than an applicant for or holder
of an early site permit) may submit its
application in two parts:

(i) Part one must include the infor-
mation required by §50.33(a) through (f)
of this chapter, and the information re-
quired by §50.10(d)(2) and (d)(3) of this
chapter.

(ii) Part two must include the re-
maining information required by the
Commission’s regulations in this chap-
ter which was not submitted in part
one, provided, however, that this infor-
mation may be submitted in accord-
ance with the applicable provisions of
paragraph (a)(b) of this section, or, for
a construction permit applicant, para-
graph (a)(1) of this section. Part two of
the application must be submitted no
later than 18 months after submission
of part one.

(a-1) Early consideration of site suit-
ability issues. An applicant for a con-
struction permit under part 50 of this
chapter or a combined license under
part 52 of this chapter for a utilization
facility which is subject to §51.20(b) of
this chapter and is of the type specified
in §50.21(b)(2) or (3) or §50.22 of this
chapter or is a testing facility, may re-
quest that the Commission conduct an
early review and hearing and render an
early partial decision in accordance
with subpart F of this part on issues of
site suitability within the purview of
the applicable provisions of parts 50, 51,
52, and 100 of this chapter.

(1) Construction permit. The applicant
for the construction permit may sub-
mit the information required of appli-
cants by the provisions of this chapter
in three parts:

(i) Part one shall include or be ac-
companied by any information required
by §§50.34(a)(1) and 50.30(f) of this chap-
ter which relates to the issue(s) of site
suitability for which an early review,
hearing, and partial decision are
sought, except that information with
respect to operation of the facility at
the projected initial power level need
not be supplied, and shall include the
information required by §§50.33(a)
through (e) and 50.37 of this chapter.
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The information submitted shall also
include:

(A) Proposed findings on the issues of
site suitability on which the applicant
has requested review and a statement
of the bases or the reasons for those
findings,

(B) A range of postulated facility de-
sign and operation parameters that is
sufficient to enable the Commission to
perform the requested review of site
suitability issues under the applicable
provisions of parts 50, 51, and 100, and

(C) Information concerning the appli-
cant’s site selection process and long-
range plans for ultimate development
of the site required by §2.603(b)(1).

(ii) Part two shall include or be ac-
companied by the remaining informa-
tion required by §§50.30(f), 50.33, and
50.34(a)(1) of this chapter.

(iii) Part three shall include the re-
maining information required by
§§50.34a and (in the case of a nuclear
power reactor) 50.34(a) of this chapter.

(iv) The information required for part
two or part three shall be submitted
during the period the partial decision
on part one is effective. Submittal of
the information required for part three
may precede by no more than 6 months
or follow by no more than 6 months the
submittal of the information required
for part two.

(2) Combined license under part 52. An
applicant for a combined license under
part 52 of this chapter may submit the
information required of applicants by
the provisions of this chapter in three
parts:

(i) Part one shall include or be ac-
companied by any information required
by §§52.79(a)(1) and 50.30(f) of this chap-
ter which relates to the issue(s) of site
suitability for which an early review,
hearing, and partial decision are
sought, except that information with
respect to operation of the facility at
the projected initial power level need
not be supplied, and shall include the
information required by §§50.33(a)
through (e) and 50.37 of this chapter.
The information submitted shall also
include:

(A) Proposed findings on the issues of
site suitability on which the applicant
has requested review and a statement
of the bases or the reasons for those
findings;
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(B) A range of postulated facility de-
sign and operation parameters that is
sufficient to enable the Commission to
perform the requested review of site
suitability issues under the applicable
provisions of parts 50, 51, 52, and 100;
and

(C) Information concerning the appli-
cant’s site selection process and long-
range plans for ultimate development
of the site required by §2.621(b)(1).

(ii) Part two shall include or be ac-
companied by the remaining informa-
tion required by §§50.30(f), 50.33, and
52.79(a)(1) of this chapter.

(iii) Part three shall include the re-
maining information required by
§§52.79 and 52.80 of this chapter.

(iv) The information required for part
two or part three shall be submitted
during the period the partial decision
on part one is effective. Submittal of
the information required for part three
may precede by no more than 6 months
or follow by no more than 6 months the
submittal of the information required
for part two.

(b) After the application has been
docketed, each applicant for a license
for receipt of waste radioactive mate-
rial from other persons for the purpose
of commercial disposal by the waste
disposal licensee, except applicants
under part 61 of this chapter, which
must comply with paragraph (f) of this
section, shall serve a copy of the appli-
cation and environmental report, as
appropriate, on the chief executive of
the municipality in which the activity
is to be conducted or, if the activity is
not to be conducted within a munici-
pality on the chief executive of the
county, and serve a notice of avail-
ability of the application or environ-
mental report on the chief executives
of the municipalities or counties which
have been identified in the application
or environmental report as the loca-
tion of all or part of the alternative
sites, containing the docket number of
the application; a brief description of
the proposed site and facility; the loca-
tion of the site and facility as pri-
marily proposed and alternatively list-
ed; the name, address, telephone num-
ber, and email address (if available) of
the applicant’s representative who may
be contacted for further information;
notification that a draft environmental
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impact statement will be issued by the
Commission and will be made available
upon request to the Commission; and
notification that if a request is re-
ceived from the appropriate chief exec-
utive, the applicant will transmit a
copy of the application and environ-
mental report, and any changes to such
documents which affect the alternative
site location, to the executive who
makes the request. In complying with
the requirements of this paragraph the
applicant should not make public dis-
tribution of those parts of the applica-
tion subject to §2.390(d). The applicant
shall submit to the Director, Office of
Nuclear Material Safety and Safe-
guards or Director, Office of Federal
and State Materials and Environ-
mental Management Programs, as ap-
propriate, an affidavit that service of
the notice of availability of the appli-
cation or environmental report has
been completed along with a list of
names and addresses of those execu-
tives upon whom the notice was served.

(c) Upon receipt and acceptance for
docketing of the required portions of
the application dealing with radio-
logical health and safety and environ-
mental matters, notice of receipt will
be published in the FEDERAL REGISTER
including an appropriate notice of
hearing.

(d) The Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate, will
give notice of the docketing of the pub-
lic health and safety, common defense
and security, and environmental parts
of an application for a license for a fa-
cility or for receipt of waste radio-
active material from other persons for
the purpose of commercial disposal by
the waste disposal licensee, except that
for applications pursuant to part 61 of
this chapter, paragraph (f) of this sec-
tion applies to the Governor or other
appropriate official of the State in
which the facility is to be located or
the activity is to be conducted and will
publish in the FEDERAL REGISTER a no-
tice of docketing of the application,
which states the purpose of the appli-
cation and specifies the location at
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which the proposed activity would be
conducted.

(e)(1) Each application for construc-
tion authorization for a HLW reposi-
tory at a geologic repository oper-
ations area pursuant to parts 60 or 63 of
this chapter, and each application for a
license to receive and possess high-
level radioactive waste at a geologic
repository operations area pursuant to
parts 60 or 63 of this chapter, and any
environmental impact statement re-
quired in connection therewith pursu-
ant to subpart A of part 51 of this chap-
ter shall be processed in accordance
with the provisions of this paragraph.

(2) To allow a determination as to
whether the application is complete
and acceptable for docketing, it will be
initially treated as a tendered docu-
ment, and a copy will be available for
public inspection in the Commission’s
Public Document Room. Twenty copies
shall be filed to enable this determina-
tion to be made.

(3) If the Director, Office of Nuclear
Material Safety and Safeguards or Di-
rector, Office of Federal and State Ma-
terials and Environmental Manage-
ment Programs, as appropriate, deter-
mines that the tendered document is
complete and acceptable for docketing,
a docket number will be assigned and
the applicant will be notified of the de-
termination. If it is determined that
all or any part of the tendered docu-
ment is incomplete and therefore not
acceptable for processing, the appli-
cant will be informed of this deter-
mination and the respects in which the
document is deficient.

(4) [Reserved]

(5) If a tendered document is accept-
able for docketing, the applicant will
be requested to submit to the Director
of Nuclear Material Safety and Safe-
guards such additional copies of the ap-
plication and environmental impact
statement as the regulations in part 60
or 63 and subpart A of part 51 of this
chapter require; serve a copy of such
application and environmental impact
statement on the chief executive of the
municipality in which the geologic re-
pository operations area is to be lo-
cated, or if the geologic repository op-
erations area is not to be located with-
in a municipality, on the chief execu-
tive of the county (or to the Tribal or-
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ganization, if it is to be located within
an Indian reservation); and make di-
rect distribution of additional copies to
Federal, State, Indian Tribe, and local
officials in accordance with the re-
quirements of this chapter, and written
instructions from the Director of Nu-
clear Material Safety and Safeguards.
All such copies shall be completely as-
sembled documents, identified by dock-
et number. Subsequently distributed
amendments to the application, how-
ever, may include revised pages to pre-
vious submittals and, in such cases, the
recipients are responsible for inserting
the revised pages.

(6) The tendered document will be
formally docketed upon receipt by the
Director, Office of Nuclear Material
Safety and Safeguards or Director, Of-
fice of Federal and State Materials and
Environmental Management Programs,
as appropriate, of the required addi-
tional copies. The date of docketing
shall be the date when the required
copies are received by the Director, Of-
fice of Nuclear Material Safety and
Safeguards or Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, as ap-
propriate. Within ten (10) days after
docketing, the applicant shall submit
to the Director, Office of Nuclear Mate-
rial Safety and Safeguards or Director,
Office of Federal and State Materials
and Environmental Management Pro-
grams, as appropriate, a written state-
ment that distribution of the addi-
tional copies to Federal, State, Indian
Tribe, and local officials has been com-
pleted in accordance with requirements
of this chapter and written instruc-
tions furnished to the applicant by the
Director, Office of Nuclear Material
Safety and Safeguards or Director, Of-
fice of Federal and State Materials and
Environmental Management Programs,
as appropriate. Distribution of the ad-
ditional copies shall be deemed to be
complete as of the time the copies are
deposited in the mail or with a carrier
prepaid for delivery to the designated
addressees.

(7) Amendments to the application
and supplements to the environmental
impact statement shall be filed and
distributed and a written statement
shall be furnished to the Director, Of-
fice of Nuclear Material Safety and
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Safeguards or Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, as ap-
propriate, in the same manner as for
the initial application and environ-
mental impact statement.

(8) The Director, Office of Nuclear
Material Safety and Safeguards or Di-
rector, Office of Federal and State Ma-
terials and Environmental Manage-
ment Programs, as appropriate, will
cause to be published in the FEDERAL
REGISTER a notice of docketing which
identifies the State and location at
which the proposed geologic repository
operations area would be located and
will give notice of docketing to the
governor of that State. The notice of
docketing will state that the Commis-
sion finds that a hearing is required in
the public interest, prior to issuance of
a construction authorization, and will
recite the matters specified in §2.104(a)
of this part.

(f) Each application for a license to
receive radioactive waste from other
persons for disposal under part 61 of
this chapter and the accompanying en-
vironmental report shall be processed
in accordance with the provisions of
this paragraph.

(1) To allow a determination as to
whether the application or environ-
mental report is complete and accept-
able for docketing, it will be initially
treated as a tendered document, and a
copy will be available for public inspec-
tion in the Commission’s Public Docu-
ment Room, One White Flint North,
11555 Rockville Pike (first floor), Rock-
ville, Maryland 20852-2738. One original
and two copies shall be filed to enable
this determination to be made.

(i) Upon receipt of a tendered appli-
cation, the Commission will publish in
the FEDERAL REGISTER notice of the
filed application and will notify the
governors, legislatures and other ap-
propriate State, county, and municipal
officials and tribal governing bodies of
the States and areas containing or po-
tentially affected by the activities at
the proposed site and the alternative
sites. The Commission will inform
these officials that the Commission
staff will be available for consultation
pursuant to §61.71 of this chapter. The
FEDERAL REGISTER notice will note the
opportunity for interested persons to
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submit views and comments on the
tendered application for consideration
by the Commission and applicant. The
Commission will also notify the U.S.
Bureau of Indian Affairs when tribal
governing bodies are notified.

(ii) The Commission will also post a
public notice in a newspaper or news-
papers of general circulation in the af-
fected States and areas summarizing
information contained in the appli-
cant’s tendered application and noting
the opportunity to submit views and
comments.

(iii) When the Director, Office of Nu-
clear Material Safety and Safeguards
or Director, Office of Federal and State
Materials and Environmental Manage-
ment Programs, as appropriate, deter-
mines that the tendered document is
complete and acceptable for docketing,
a docket number will be assigned and
the applicant will be notified of the de-
termination. If it is determined that
all or any part of the tendered docu-
ment is incomplete and therefore not
acceptable for processing, the appli-
cant will be informed of this deter-
mination and the aspects in which the
document is deficient.

(2)(i) With respect to any tendered
document that is acceptable for dock-
eting, the applicant will be requested
to:

(A) Submit to the Director, Office of
Nuclear Material Safety and Safe-
guards or Director, Office of Federal
and State Materials and Environ-
mental Management Programs, as ap-
propriate, such additional copies as re-
quired by the regulations in part 61 and
subpart A of part 51 of this chapter;

(B) Serve a copy on the chief execu-
tive of the municipality in which the
waste is to be disposed of or, if the
waste is not to be disposed of within a
municipality, serve a copy on the chief
executive of the county in which the
waste is to be disposed of;

(C) Make direct distribution of addi-
tional copies to Federal, State, Indian
Tribal, and local officials in accordance
with the requirements of this chapter
and written instructions from the Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards or Director, Office of
Federal and State Materials and Envi-
ronmental Management Programs, as
appropriate; and
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(D) Serve a notice of availability of
the application and environmental re-
port on the chief executives or gov-
erning bodies of the municipalities or
counties which have been identified in
the application and environmental re-
port as the location of all or part of the
alternative sites if copies are not dis-
tributed under paragraph (f)(2)(i)(C) of
this section to the executives or bodies.

(ii) All distributed copies shall be
completely assembled documents iden-
tified by docket number. However, sub-
sequently distributed amendments may
include revised pages to previous sub-
mittals and, in these cases, the recipi-
ents will be responsible for inserting
the revised pages. In complying with
the requirements of paragraph (f) of
this section the applicant may not
make public distribution of those parts
of the application subject to §2.390(d).

(3) The tendered document will be
formally docketed upon receipt by the
Director, Office of Nuclear Material
Safety and Safeguards or Director, Of-
fice of Federal and State Materials and
Environmental Management Programs,
as appropriate, of the required addi-
tional copies. Distribution of the addi-
tional copies shall be deemed to be
complete as of the time the copies are
deposited in the mail or with a carrier
prepaid for delivery to the designated
addressees. The date of docketing shall
be the date when the required copies
are received by the Director, Office of
Nuclear Material Safety and Safe-
guards or Director, Office of Federal
and State Materials and Environ-
mental Management Programs, as ap-
propriate. Within ten (10) days after
docketing, the applicant shall submit
to the Director, Office of Nuclear Mate-
rial Safety and Safeguards or Director,
Office of Federal and State Materials
and Environmental Management Pro-
grams, as appropriate, a written state-
ment that distribution of the addi-
tional copies to Federal, State, Indian
Tribal, and local officials has been
completed in accordance with require-
ments of this section and written in-
structions furnished to the applicant
by the Director, Office of Nuclear Ma-
terial Safety and Safeguards or Direc-
tor, Office of Federal and State Mate-
rials and Environmental Management
Programs, as appropriate.
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(4) Amendments to the application
and environmental report shall be filed
and distributed and a written state-
ment shall be furnished to the Direc-
tor, Office of Nuclear Material Safety
and Safeguards or Director, Office of
Federal and State Materials and Envi-
ronmental Management Programs, as
appropriate, in the same manner as for
the initial application and environ-
mental report.

(5) The Director, Office of Nuclear
Material Safety and Safeguards or Di-
rector, Office of Federal and State Ma-
terials and Environmental Manage-
ment Programs, as appropriate, will
cause to be published in the FEDERAL
REGISTER a notice of docketing which
identifies the State and location of the
proposed waste disposal facility and
will give notice of docketing to the
governor of that State and other offi-
cials listed in paragraph (f)(3) of this
section and will, in a reasonable period
thereafter, publish in the FEDERAL
REGISTER a notice under §2.105 offering
an opportunity to request a hearing to
the applicant and other potentially af-
fected persons.

[41 FR 15833, Apr. 15, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §2.101, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§2.102 Administrative review of appli-
cation.

(a) During review of an application
by the NRC staff, an applicant may be
required to supply additional informa-
tion. The staff may request any one
party to the proceeding to confer with
the NRC staff informally. In the case of
docketed application for a limited
work authorization, construction per-
mit, operating license, early site per-
mit, standard design approval, com-
bined license, or manufacturing license
under this chapter, the NRC staff shall
establish a schedule for its review of
the application, specifying the key in-
termediate steps from the time of
docketing until the completion of its
review.

(b) The Director, Office of Nuclear
Reactor Regulation, Director, Office of
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New Reactors, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate, will
refer the docketed application to the
ACRS as required by law and in such
additional cases as he or the Commis-
sion may determine to be appropriate.
The ACRS will render to the Commis-
sion one or more reports as required by
law or as requested by the Commission.

(c) The Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate, will
make each report of the ACRS a part of
the record of the docketed application,
and transmit copies to the appropriate
State and local officials.

[27 FR 377, Jan. 13, 1962, as amended at 36 FR
13270, July 17, 1971; 37 FR 15130, July 28, 1972;
47 FR 9986, Mar. 9, 1982; 69 FR 2235, Jan. 14,
2004; 70 FR 61887, Oct. 27, 2005; 72 FR 49472,
Aug. 28, 2007; 72 FR 57439, Oct. 9, 2007; 73 FR
5715, Jan. 31, 2008]

§2.103 Action on applications for by-
product, source, special nuclear ma-
terial, facility and operator li-
censes.

(a) If the Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate,
finds that an application for a byprod-
uct, source, special nuclear material,
facility, or operator license complies
with the requirements of the Act, the
Energy Reorganization Act, and this
chapter, he will issue a license. If the
license is for a facility, or for receipt of
waste radioactive material from other
persons for the purpose of commercial
disposal by the waste disposal licensee,
or for a construction authorization for
a HLW repository at a geologic reposi-
tory operations area under parts 60 or
63 of this chapter, or if it is to receive
and possess high-level radioactive
waste at a geologic repository oper-
ations area under parts 60 or 63 of this
chapter, the Director, Office of Nuclear
Reactor Regulation, Director, Office of
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New Reactors, Director, Office of Nu-
clear Material Safety and Safeguards,
or Director, Office of Federal and State
Materials and Environmental Manage-
ment Programs, as appropriate, will in-
form the State, Tribal and local offi-
cials specified in §2.104(c) of the
issuance of the license. For notice of
issuance requirements for licenses
issued under part 61 of this chapter, see
§2.106(d).

(b) If the Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate,
finds that an application does not com-
ply with the requirements of the Act
and this chapter he may issue a notice
of proposed denial or a notice of denial
of the application and inform the appli-
cant in writing of:

(1) The nature of any deficiencies or
the reason for the proposed denial or
the denial, and

(2) The right of the applicant to de-
mand a hearing within twenty (20) days
from the date of the notice or such
longer period as may be specified in the
notice.

[28 FR 10152, Sept. 17, 1963, as amended at 47
FR 57478, Dec. 27, 1982; 66 FR 55787, Nov. 2,
2001; 69 FR 2235, Jan. 14, 2004; 73 FR 5715, Jan.
31, 2008; 77 FR 46589, Aug. 3, 2012]

HEARING ON APPLICATION—HOW
INITIATED

§2.104 Notice of hearing.

(a) In the case of an application on
which a hearing is required by the Act
or this chapter, or in which the Com-
mission finds that a hearing is required
in the public interest, the Secretary
will issue a notice of hearing to be pub-
lished in the FEDERAL REGISTER. The
notice must be published at least 15
days, and in the case of an application
concerning a limited work authoriza-
tion, construction permit, early site
permit, or combined license for a facil-
ity of the type described in §§50.21(b) or
50.22 of this chapter or a testing facil-
ity, at least 30 days, before the date set
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for hearing in the notice.! In addition,
in the case of an application for a lim-
ited work authorization, construction
permit, early site permit, or combined
license for a facility of the type de-
scribed in §50.22 of this chapter, or a
testing facility, the notice must be
issued as soon as practicable after the
NRC has docketed the application. If
the Commission decides, under
§2.101(a)(2), to determine the accept-
ability of the application based on its
technical adequacy as well as com-
pleteness, the notice must be issued as
soon as practicable after the applica-
tion has been tendered.

(b) The notice of hearing must state:

(1) The nature of the hearing;

(2) The authority under which the
hearing is to be held;

(3) The matters of fact and law to be
considered;

(4) The date by which requests for
hearing or petitions to intervene must
be filed;

(6) The presiding officer designated
for the hearing, or the procedure that
the Commission will use to designate a
presiding officer for the hearing.

(c)(1) The Secretary will transmit a
notice of hearing on an application for
a license for a production or utilization
facility, including a limited work au-
thorization, early site permit, com-
bined license, but not for a manufac-
turing license, for a license for receipt
of waste radioactive material from
other persons for the purpose of com-
mercial disposal by the waste disposal
licensee, for a license under part 61 of
this chapter, for a construction author-
ization for a high-level waste reposi-
tory at a geologic repository oper-
ations area under parts 60 or 63 of this
chapter, for a license to receive and

1If the notice of hearing concerning an ap-
plication for a limited work authorization,
construction permit, early site permit, or
combined license for a facility of the type
described in §§50.21(b) or 50.22 of this chapter
or a testing facility does not specify the time
and place of initial hearing, a subsequent no-
tice will be published in the FEDERAL REG-
ISTER which will provide at least 30 days no-
tice of the time and place of that hearing.
After this notice is given, the presiding offi-
cer may reschedule the commencement of
the initial hearing for a later date or recon-
vene a recessed hearing without again pro-
viding at least 30 days notice.
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possess high-level radioactive waste at
a geologic repository operations area
under parts 60 or 63 of this chapter, and
for a license under part 72 of this chap-
ter to acquire, receive or possess spent
fuel for the purpose of storage in an
independent spent fuel storage instal-
lation (ISFSI) to the governor or other
appropriate official of the State and to
the chief executive of the municipality
in which the facility is to be located or
the activity is to be conducted or, if
the facility is not to be located or the
activity conducted within a munici-
pality, to the chief executive of the
county (or to the Tribal organization,
if it is to be located or conducted with-
in an Indian reservation).

(2) The Secretary will transmit a no-
tice of hearing on an application for a
license under part 72 of this chapter to
acquire, receive or possess spent fuel,
high-level radioactive waste or radio-
active material associated with high-
level radioactive waste for the purpose
of storage in a monitored retrievable
storage installation (MRS) to the same
persons who received the notice of
docketing under §72.16(e) of this chap-
ter.

[72 FR 49472, Aug. 28, 2007, as amended at 72
FR 57439, Oct. 9, 2007]

§2.105 Notice of proposed action.

(a) If a hearing is not required by the
Act or this chapter, and if the Commis-
sion has not found that a hearing is in
the public interest, it will, before act-
ing thereon, publish in the FEDERAL
REGISTER, as applicable, or on the
NRC’s Web site, http:/www.nrc.gov, or
both, at the Commission’s discretion,
either a notice of intended operation
under §52.103(a) of this chapter and a
proposed finding that inspections,
tests, analyses, and acceptance criteria
for a combined license under subpart C
of part 52 have been or will be met, or
a notice of proposed action with re-
spect to an application for:

(1) A license for a facility;

(2) A license for receipt of waste ra-
dioactive material from other persons
for the purpose of commercial disposal
by the waste disposal licensee. All li-
censes issued under part 61 of this
chapter shall be so noticed;

(3) An amendment of a license speci-
fied in paragraph (a) (1) or (2) of this
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section and which involves a signifi-
cant hazards consideration;

(4) An amendment to an operating li-
cense, combined license, or manufac-
turing license for a facility licensed
under §§50.21(b) or 50.22 of this chapter,
or for a testing facility, as follows:

(i) If the Commission determines
under §50.58 of this chapter that the
amendment involves no significant
hazards consideration, though it will
provide notice of opportunity for a
hearing pursuant to this section, it
may make the amendment imme-
diately effective and grant a hearing
thereafter; or

(ii) If the Commission determines
under §§50.58 and 50.91 of this chapter
that an emergency situation exists or
that exigent circumstances exist and
that the amendment involves no sig-
nificant hazards consideration, it will
provide notice of opportunity for a
hearing pursuant to §2.106 (if a hearing
is requested, it will be held after
issuance of the amendment);

(5) A license to receive and possess
high-level radioactive waste at a geo-
logic repository operations area pursu-
ant to parts 60 or 63 of this chapter, or
an amendment thereto, when the Ili-
cense or amendment would authorize
actions which may significantly affect
the health and safety of the public;

(6) An amendment to a construction
authorization for a high-level radio-
active waste at a geologic repository
operations area pursuant to parts 60 or
63 of this chapter, when such an
amendment would authorize actions
which may significantly affect the
health and safety of the public;

(7) A license under part 72 of this
chapter to acquire, receive or possess
spent fuel for the purpose of storage in
an independent spent fuel storage in-
stallation (ISFSI) or to acquire, re-
ceive or possess spent fuel, high-level
radioactive waste or radioactive mate-
rial associated with high-level radio-
active waste for the purpose of storage
in a monitored retrievable storage in-
stallation (MRS);

(8) An amendment to a license speci-
fied in paragraph (a)(7) of this section
when such an amendment presents a
genuine issue as to whether the health
and safety of the public will be signifi-
cantly affected; or
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(9) Any other license or amendment
as to which the Commission deter-
mines that an opportunity for a public
hearing should be afforded;

(10) In the case of an application for
an operating license for a facility of a
type described in §50.21(b) or §50.22 of
this chapter or a testing facility, a no-
tice of opportunity for hearing shall be
issued as soon as practicable after the
application has been docketed; or

(11) In the case of an application for
a license to receive and possess high-
level radioactive waste at a geologic
repository operations area, a notice of
opportunity for hearing, as required by
this paragraph, shall be published prior
to Commission action authorizing re-
ceipt of such wastes; this requirement
is in addition to the procedures set out
in §§2.101(f)(8) and 2.104 of this part,
which provide for a hearing on the ap-
plication prior to issuance of a con-
struction authorization.

(12) An amendment to an early site
permit issued under subpart A of part
52 of this chapter, as follows:

(i) If the early site permit does not
provide authority to conduct the ac-
tivities allowed under §50.10(e)(1) of
this chapter, the amendment will in-
volve no significant hazards consider-
ation, and though the NRC will provide
notice of opportunity for a hearing
under this section, it may make the
amendment immediately effective and
grant a hearing thereafter; and

(ii) If the early site permit provides
authority to conduct the activities al-
lowed under §50.10(e)(1) and the Com-
mission determines under §§50.58 and
50.91 of this chapter that an emergency
situation exists or that exigent cir-
cumstances exist and that the amend-
ment involves no significant hazards
consideration, it will provide notice of
opportunity for a hearing under §2.106
of this chapter (if a hearing is re-
quested, which will be held after
issuance of the amendment).

(13) A manufacturing license under
subpart F of part 52 of this chapter.

(b) A notice of proposed action pub-
lished in the FEDERAL REGISTER will
set forth:

(1) The nature of the action proposed;

(2) The manner in which a copy of the
safety analysis and of the ACRS report,
if any, may be obtained or examined.
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(3) For a notice of intended operation
under §52.103(a) of this chapter, the fol-
lowing information:

(i) The identification of the NRC ac-
tion as making the finding required
under §52.103(g) of this chapter;

(ii) The manner in which the licensee
notifications under 10 CFR 52.99(c)
which are required to be made avail-
able by 10 CFR 52.99(e)(2) may be ob-
tained and examined;

(iii) The manner in which copies of
the safety analysis may be obtained
and examined; and

(iv) Any conditions, limitations, or
restrictions to be placed on the license
in connection with the finding under
§52.103(g) of this chapter, and the expi-
ration date or circumstances (if any)
under which the conditions, limita-
tions or restrictions will no longer
apply.

(c) If an application for a license is
complete enough to permit all evalua-
tions, other than completion inspec-
tion, necessary for the issuance of a
construction permit and operating li-
cense, the notice of proposed issuance
of a construction permit may provide
that on completion of construction and
inspection the operating license will be
issued without further prior notice.

(d) The notice of proposed action will
provide that, within the time period
provided under §2.309(b):

(1) The applicant may file a request
for a hearing; and

(2) Any person whose interest may be
affected by the proceeding may file a
request for a hearing or a petition for
leave to intervene if a hearing has al-
ready been requested.

(e)(1) If no request for a hearing or
petition for leave to intervene is filed
within the time prescribed in the no-
tice, the Director, Office of Nuclear Re-
actor Regulation, Director, Office of
New Reactors, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate, may
take the proposed action, inform the
appropriate State and local officials,
and publish in the FEDERAL REGISTER a
notice of issuance of the license or
other action.

(2) If a request for a hearing or a peti-
tion for leave to intervene is filed with-
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in the time prescribed in the notice,
the presiding officer who shall be an
Atomic Safety and Licensing Board es-
tablished by the Commission or by the
Chief Administrative Judge of the
Atomic Safety and Licensing Board
Panel, will rule on the request and/or
petition, and the Secretary or the pre-
siding officer will issue a notice of
hearing or an appropriate order.

[27 FR 377, Jan. 13, 1962]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §2.105, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§2.106 Notice of issuance.

(a) The Director, Office of New Reac-
tors, Director, Office of Nuclear Reac-
tor Regulation, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate, will
inform the State and local officials
specified in §2.104(c) and publish a doc-
ument in the FEDERAL REGISTER an-
nouncing the issuance of:

(1) A license or an amendment of a 1i-
cense for which a notice of proposed ac-
tion has been previously published;

(2) An amendment of a license for a
facility of the type described in
§50.21(b) or §50.22 of this chapter, or a
testing facility, whether or not a no-
tice of proposed action has been pre-
viously published; and

(3) The finding under §52.103(g) of this
chapter.

(b) The notice of issuance will set
forth:

(1) In the case of a license or amend-
ment:

(i) The nature of the license or
amendment;

(ii) The manner in which copies of
the safety analysis, if any, may be ob-
tained and examined; and

(iii) A finding that the application
for the license or amendment complies
with the requirements of the Act and
this chapter.

(2) In the case of a finding under
§52.103(g) of this chapter:

(i) The manner in which copies of the
safety analysis, if any, may be ob-
tained and examined; and
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(ii) A finding that the prescribed in-
spections, tests, and analyses have
been performed, the prescribed accept-
ance criteria have been met, and that
the license complies with the require-
ments of the Act and this chapter.

(c) The Director of Nuclear Material
Safety and Safeguards will also cause
to be published in the FEDERAL REG-
ISTER notice of, and will inform the
State, local, and Tribal officials speci-
fied in §2.104(c) of any action with re-
spect to an application for construc-
tion authorization for a high-level ra-
dioactive waste repository at a geo-
logic repository operations area, a li-
cense to receive and possess high-level
radioactive waste at a geologic reposi-
tory operations area pursuant to parts
60 or 63 of this chapter, or an amend-
ment to such license for which a notice
of proposed action has been previously
published.

(d) The Director, Office of Federal
and State Materials and Environ-
mental Management Programs will
also cause to be published in the FED-
ERAL REGISTER notice of, and will in-
form the State and local officials or
tribal governing body specified in
§2.104(c) of any licensing action with
respect to a license to receive radio-
active waste from other persons for dis-
posal under part 61 of this chapter or
the amendment of such a license for
which a notice of proposed action has
been previously published.

[37 FR 15131, July 28, 1972, as amended at 38
FR 9586, Apr. 18, 1973; 46 FR 13978, Feb. 25,
1981; 47 FR 57478, Dec. 27, 1982; 66 FR 55787,
Nov. 2, 2001; 69 FR 2235, Jan. 14, 2004; 72 FR
49473, Aug. 28, 2007; 73 FR 5716, Jan. 31, 2008;
77 FR 46590, Aug. 3, 2012]

§2.107 Withdrawal of application.

(a) The Commission may permit an
applicant to withdraw an application
prior to the issuance of a notice of
hearing on such terms and conditions
as it may prescribe, or may, on receiv-
ing a request for withdrawal of an ap-
plication, deny the application or dis-
miss it with prejudice. If the applica-
tion is withdrawn prior to issuance of a
notice of hearing, the Commission
shall dismiss the proceeding. With-
drawal of an application after the
issuance of a notice of hearing shall be
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on such terms as the presiding officer
may prescribe.

(b) The withdrawal of an application
does not authorize the removal of any
document from the files of the Com-
mission.

(c) The Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate, will
cause to be published in the FEDERAL
REGISTER a notice of the withdrawal of
an application if notice of receipt of
the application has been previously
published.

[27 FR 377, Jan. 13, 1962, as amended at 28 FR
10152, Sept. 17, 1963; 69 FR 2236, Jan. 14, 2004;
73 FR 5716, Jan. 31, 2008; 77 FR 46590, Aug. 3,
2012]

§2.108 Denial of application for failure
to supply information.

(a) The Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate, may
deny an application if an applicant
fails to respond to a request for addi-
tional information within thirty (30)
days from the date of the request, or
within such other time as may be spec-
ified.

(b) The Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, Director, Office of Fed-
eral and State Materials and Environ-
mental Management Programs, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as appropriate, will
cause to be published in the FEDERAL
REGISTER a notice of denial when no-
tice of receipt of the application has
previously been published, but notice
of hearing has not yet been published.
The notice of denial will provide that,
within thirty (30) days after the date of
publication in the FEDERAL REGISTER.

(1) The applicant may demand a hear-
ing, and

(2) Any person whose interest may be
affected by the proceeding may file a
petition for leave to intervene.
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(c) When both a notice of receipt of
the application and a notice of hearing
have been published, the presiding offi-
cer, upon a motion made by the staff
under §2.323, will rule whether an ap-
plication should be denied by the Di-
rector, Office of Nuclear Reactor Regu-
lation, Director, Office of New Reac-
tors, Director, Office of Federal and
State Materials and Environmental
Management Programs, or Director,
Office of Nuclear Material Safety and
Safeguards, as appropriate, under para-
graph (a) of this section.

[77 FR 46590, Aug. 3, 2012]

§2.109 Effect of timely renewal appli-
cation.

(a) Except for the renewal of an oper-
ating license for a nuclear power plant
under 10 CFR 50.21(b) or 50.22, an early
site permit under subpart A of part 52
of this chapter, a manufacturing 1li-
cense under subpart F of part 52 of this
chapter, or a combined license under
subpart C of part 52 of this chapter, if
at least 30 days before the expiration of
an existing license authorizing any ac-
tivity of a continuing nature, the li-
censee files an application for a re-
newal or for a new license for the activ-
ity so authorized, the existing license
will not be deemed to have expired
until the application has been finally
determined.

(b) If the licensee of a nuclear power
plant licensed under 10 CFR 50.21(b) or
50.22 files a sufficient application for
renewal of either an operating license
or a combined license at least 5 years
before the expiration of the existing 1i-
cense, the existing license will not be
deemed to have expired until the appli-
cation has been finally determined.

(c) If the holder of an early site per-
mit licensed under subpart A of part 52
of this chapter files a sufficient appli-
cation for renewal under §52.29 of this
chapter at least 12 months before the
expiration of the existing early site
permit, the existing permit will not be
deemed to have expired until the appli-
cation has been finally determined.

(d) If the licensee of a manufacturing
license under subpart F of part 52 of
this chapter files a sufficient applica-
tion for renewal under §52.177 of this
chapter at least 12 months before the
expiration of the existing license, the
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existing license will not be deemed to
have expired until the application has
been finally determined.

[72 FR 49473, Aug. 28, 2007]

§2.110 Filing and administrative ac-
tion on submittals for standard de-
sign approval or early review of site
suitability issues.

(a)(1) A submittal for a standard de-
sign approval under subpart E of part
52 of this chapter shall be subject to
§§2.101(a) and 2.390 to the same extent
as if it were an application for a permit
or license.

(2) Except as specifically provided
otherwise by the provisions of appendix
Q to parts 50 of this chapter, a sub-
mittal for early review of site suit-
ability issues under appendix Q to
parts 50 of this chapter shall be subject
to §§2.101(a)(2) through (4) to the same
extent as if it were an application for a
permit or license.

(b) Upon initiation of review by the
NRC staff of a submittal for an early
review of site suitability issues under
Appendix Q of part 50 of this chapter,
or for a standard design approval under
subpart E of part 52 of this chapter, the
Director, Office of New Reactors, or Di-
rector, Office of Nuclear Reactor Regu-
lation, as appropriate shall publish in
the FEDERAL REGISTER a notice of re-
ceipt of the submittal, inviting com-
ments from interested persons within
60 days of publication or other time as
may be specified, for consideration by
the NRC staff and ACRS in their re-
view.

(c)(1) Upon completion of review by
the NRC staff and the ACRS of a sub-
mittal for a standard design approval,
the Director, Office of New Reactors or
Director, Office of Nuclear Reactor
Regulation, as appropriate shall pub-
lish in the FEDERAL REGISTER a deter-
mination as to whether or not the de-
sign is acceptable, subject to terms and
conditions as may be appropriate, and
shall make available at the NRC Web
site, http:/www.nrc.gov, a report that
analyzes the design.

(2) Upon completion of review by the
NRC staff and, if appropriate by the
ACRS, of a submittal for early review
of site suitability issues, the NRC staff
shall prepare a staff site report which
shall identify the location of the site,
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state the site suitability issues re-
viewed, explain the nature and scope of
the review, state the conclusions of the
staff regarding the issues reviewed and
state the reasons for those conclusions.
Upon issuance of an NRC staff site re-
port, the NRC staff shall publish a no-
tice of the availability of the report in
the FEDERAL REGISTER and shall make
the report available at the NRC Web
site, http:/www.nrc.gov. The NRC staff
shall also send a copy of the report to
the Governor or other appropriate offi-
cial of the State in which the site is lo-
cated, and to the chief executive of the
municipality in which the site is lo-
cated or, if the site is not located in a
municipality, to the chief executive of
the county.

[72 FR 49474, Aug. 28, 2007; 73 FR 5716, Jan. 31,
2008]

§2.111 Prohibition of sex discrimina-
tion.

No person shall on the grounds of sex
be excluded from participation in, be
denied a license, standard design ap-
proval, or petition for rulemaking (in-
cluding a design certification), be de-
nied the benefits of, or be subjected to
discrimination under any program or
activity carried on or receiving Federal
assistance under the Act or the Energy
Reorganization Act of 1974.

[72 FR 49474, Aug. 28, 2007]

Subpart B—Procedure for Impos-
ing Requirements by Order, or
for Modification, Suspension,
or Revocation of a License, or
for Imposing Civil Penalties

§2.200 Scope of subpart.

(a) This subpart prescribes the proce-
dures in cases initiated by the staff, or
upon a request by any person, to im-
pose requirements by order, or to mod-
ify, suspend, or revoke a license, or to
take other action as may be proper,
against any person subject to the juris-
diction of the Commission. However,
with regard to the holder of a part 76
certificate of compliance or compli-
ance plan, except for civil penalty pro-
cedures in this subpart, the applicable
procedures are set forth in §76.70 of
this chapter.
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(b) This subpart also prescribes the
procedures in cases initiated by the
staff to impose civil penalties pursuant
to section 234 of the Act and section 206
of the Energy Reorganization Act of
1974.

[36 FR 16896, Aug. 26, 1971, as amended at 42
FR 28893, June 6, 1977; 48 FR 44172, Sept. 28,
1983; 62 FR 6668, Feb. 12, 1997]

§2.201 Notice of violation.

(a) In response to an alleged violation
of any provision of the Act or this
chapter or the conditions of a license
or an order issued by the Commission,
the Commission may serve on the li-
censee or other person subject to the
jurisdiction of the Commission a writ-
ten notice of violation; a separate no-
tice may be omitted if an order pursu-
ant to §2.202 or demand for information
pursuant to §2.204 is issued that other-
wise identifies the apparent violation.
The notice of violation will concisely
state the alleged violation and may re-
quire that the licensee or other person
submit, within 20 days of the date of
the notice or other specified time, a
written explanation or statement in
reply if the Commission believes that
the licensee has not already addressed
all the issues contained in the notice of
violation, including:

(1) Corrective steps which have been
taken by the licensee or other person
and the results achieved;

(2) Corrective steps which will be
taken; and

(3) The date when full compliance
will be achieved.

(b) The notice may require the 1li-
censee or other person subject to the
jurisdiction of the Commission to
admit or deny the violation and to
state the reasons for the violation, if
admitted. It may provide that, if an
adequate reply is not received within
the time specified in the notice, the
Commission may issue an order or a
demand for information as to why the
license should not be modified, sus-
pended or revoked or why such other
action as may be proper should not be
taken.

[66 FR 40684, Aug. 15, 1991, as amended at 61
FR 43408, Aug. 22, 1996]
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§2.202 Orders.

(a) The Commission may institute a
proceeding to modify, suspend, or re-
voke a license or to take such other ac-
tion as may be proper by serving on the
licensee or other person subject to the
jurisdiction of the Commission an
order that will:

(1) Allege the violations with which
the licensee or other person subject to
the Commission’s jurisdiction is
charged, or the potentially hazardous
conditions or other facts deemed to be
sufficient ground for the proposed ac-
tion, and specify the action proposed;

(2) Provide that the licensee or other
person must file a written answer to
the order under oath or affirmation
within twenty (20) days of its date, or
such other time as may be specified in
the order;

(3) Inform the licensee or any other
person adversely affected by the order
of his or her right, within twenty (20)
days of the date of the order, or such
other time as may be specified in the
order, to demand a hearing on all or
part of the order, except in a case
where the licensee or other person has
consented in writing to the order;

(4) Specify the issues for hearing; and

(b) State the effective date of the
order; if the Commission finds that the
public health, safety, or interest so re-
quires or that the violation or conduct
causing the violation is willful, the
order may provide, for stated reasons,
that the proposed action be imme-
diately effective pending further order.

(b) A licensee or other person to
whom the Commission has issued an
order under this section must respond
to the order by filing a written answer
under oath or affirmation. The answer
shall specifically admit or deny each
allegation or charge made in the order,
and shall set forth the matters of fact
and law on which the licensee or other
person relies, and, if the order is not
consented to, the reasons as to why the
order should not have been issued. Ex-
cept as provided in paragraph (d) of
this section, the answer may demand a
hearing.

(c) If the answer demands a hearing,
the Commission will issue an order des-
ignating the time and place of hearing.

(1) If the answer demands a hearing
with respect to an immediately effec-
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tive order, the hearing will be con-
ducted expeditiously, giving due con-
sideration to the rights of the parties.

(2) (i) The licensee or other person to
whom the Commission has issued an
immediately effective order may, in
addition to demanding a hearing, at
the time the answer is filed or sooner,
move the presiding officer to set aside
the immediate effectiveness of the
order on the ground that the order, in-
cluding the need for immediate effec-
tiveness, is not based on adequate evi-
dence but on mere suspicion, un-
founded allegations, or error. The mo-
tion must state with particularity the
reasons why the order is not based on
adequate evidence and must be accom-
panied by affidavits or other evidence
relied on. The NRC staff shall respond
within (b) days of the receipt of the mo-
tion. The motion must be decided by
the presiding officer expeditiously.
During the pendency of the motion or
at any other time, the presiding officer
may not stay the immediate effective-
ness of the order, either on its own mo-
tion, or upon motion of the licensee or
other person. The presiding officer will
uphold the immediate effectiveness of
the order if it finds that there is ade-
quate evidence to support immediate
effectiveness. An order upholding im-
mediate effectiveness will constitute
the final agency action on immediate
effectiveness. An order setting aside
immediate effectiveness will be re-
ferred promptly to the Commission
itself and will not be effective pending
further order of the Commission.

(ii) The presiding officer may, on mo-
tion by the staff or any other party to
the proceeding, where good cause ex-
ists, delay the hearing on the imme-
diately effective order at any time for
such periods as are consistent with the
due process rights of the licensee and
other affected parties.

(d) An answer may consent to the
entry of an order in substantially the
form proposed in the order with respect
to all or some of the actions proposed
in the order. The consent, in the an-
swer or other written document, of the
licensee or other person to whom the
order has been issued to the entry of an
order shall constitute a waiver by the
licensee or other person of a hearing,
findings of fact and conclusions of law,
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and of all right to seek Commission
and judicial review or to contest the
validity of the order in any forum as to
those matters which have been con-
sented to or agreed to or on which a
hearing has not been requested. An
order that has been consented to shall
have the same force and effect as an
order made after hearing by a presiding
officer or the Commission, and shall be
effective as provided in the order.

(e)(1) If the order involves the modi-
fication of a part 50 license and is a
backfit, the requirements of §50.109 of
this chapter shall be followed, unless
the licensee has consented to the ac-
tion required.

(2) If the order involves the modifica-
tion of combined license under subpart
C of part 52 of this chapter, the require-
ments of §52.98 of this chapter shall be
followed unless the licensee has con-
sented to the action required.

(3) If the order involves a change to
an early site permit under subpart A of
part 52 of this chapter, the require-
ments of §52.39 of this chapter must be
followed, unless the applicant or li-
censee has consented to the action re-
quired.

(4) If the order involves a change to a
standard design certification rule ref-
erenced by that plant’s application, the
requirements, if any, in the referenced
design certification rule with respect
to changes must be followed, or, in the
absence of these requirements, the re-
quirements of §52.63 of this chapter
must be followed, unless the applicant
or licensee has consented to follow the
action required.

(5) If the order involves a change to a
standard design approval referenced by
that plant’s application, the require-
ments of §52.145 of this chapter must be
followed unless the applicant or li-
censee has consented to follow the ac-
tion required.

(6) If the order involves a modifica-
tion of a manufacturing license under
subpart F of part 52, the requirements
of §52.171 of this chapter must be fol-
lowed, unless the applicant or licensee
has consented to the action required.

[66 FR 40684, Aug. 15, 1991, as amended at 57
FR 20198, May 12, 1992; 72 FR 49474, Aug. 28,
2007]
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§2.203 Settlement and compromise.

At any time after the issuance of an
order designating the time and place of
hearing in a proceeding to modify, sus-
pend, or revoke a license or for other
action, the staff and a licensee or other
person may enter into a stipulation for
the settlement of the proceeding or the
compromise of a civil penalty. The
stipulation or compromise shall be sub-
ject to approval by the designated pre-
siding officer or, if none has been des-
ignated, by the Chief Administrative
Law Judge, according due weight to
the position of the staff. The presiding
officer, or if none has been designated,
the Chief Administrative Law Judge,
may order such adjudication of the
issues as he may deem to be required in
the public interest to dispose of the
proceeding. If approved, the terms of
the settlement or compromise shall be
embodied in a decision or order set-
tling and discontinuing the proceeding.

[36 FR 16896, Aug. 26, 1971]

§2.204 Demand for information.

(a) The Commission may issue to a li-
censee or other person subject to the
jurisdiction of the Commission a de-
mand for information for the purpose
of determining whether an order under
§2.202 should be issued, or whether
other action should be taken, which de-
mand will:

(1) Allege the violations with which
the licensee or other person is charged,
or the potentially hazardous conditions
or other facts deemed to be sufficient
ground for issuing the demand; and

(2) Provide that the licensee must, or
the other person may, file a written an-
swer to the demand for information
under oath or affirmation within twen-
ty (20) days of its date, or such other
time as may be specified in the demand
for information.

(b) A licensee to whom the Commis-
sion has issued a demand for informa-
tion under this section must respond to
the demand by filing a written answer
under oath or affirmation; any other
person to whom the Commission has
issued a demand for information may,
in its discretion, respond to the de-
mand by filing a written answer under
oath or affirmation. The licensee’s an-
swer shall specifically admit or deny
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each allegation or charge made in the
demand for information, and shall set
forth the matters of fact and law on
which the licensee relies. A person
other than a licensee may answer as
described above, or by setting forth its
reasons why the demand should not
have been issued and, if the requested
information is not provided, the rea-
sons why it is not provided.

(¢c) Upon review of the answer filed
pursuant to paragraph (a)(2) of this sec-
tion, or if no answer is filed, the Com-
mission may institute a proceeding
pursuant to 10 CFR 2.202 to take such
action as may be proper.

(d) An answer may consent to the
entry of an order pursuant to §2.202 in
substantially the form proposed in the
demand for information. Such consent
shall constitute a waiver as provided in
§2.202(d).

[56 FR 40685, Aug. 15, 1991]

§2.205 Civil penalties.

(a) Before instituting any proceeding
to impose a civil penalty under section
234 of the Act, the Executive Director
for Operations or the Executive Direc-
tor’s designee, as appropriate, shall
serve a written notice of violation upon
the person charged. This notice may be
included in a notice issued pursuant to
§2.201 or §76.70(d) of this chapter. The
notice of violation shall specify the
date or dates, facts, and the nature of
the alleged act or omission with which
the person is charged, and shall iden-
tify specifically the particular provi-
sion or provisions of the law, rule, reg-
ulation, license, permit, part 76 certifi-
cate of compliance or compliance plan,
or cease and desist order involved in
the alleged violation and must state
the amount of each proposed penalty.
The notice of violation shall also ad-
vise the person charged that the civil
penalty may be paid in the amount
specified therein, or the proposed impo-
sition of the civil penalty may be pro-
tested in its entirety or in part, by a
written answer, either denying the vio-
lation or showing extenuating cir-
cumstances. The notice of violation
shall advise the person charged that
upon failure to pay a civil penalty sub-
sequently determined by the Commis-
sion, if any, unless compromised, re-
mitted, or mitigated, be collected by
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civil action, pursuant to Section 234c of
the Act.

(b) Within twenty (20) days of the
date of a notice of violation or other
time specified in the notice, the person
charged may either pay the penalty in
the amount proposed or answer the no-
tice of violation. The answer to the no-
tice of violation shall state any facts,
explanations, and arguments, denying
the charges of violation, or dem-
onstrating any extenuating cir-
cumstances, error in the notice of vio-
lation, or other reason why the penalty
should not be imposed and may request
remission or mitigation of the penalty.

(c) If the person charged with viola-
tion fails to answer within the time
specified in paragraph (b) of this sec-
tion, an order may be issued imposing
the civil penalty in the amount set
forth in the notice of violation de-
scribed in paragraph (a) of this section.

(d) If the person charged with viola-
tion files an answer to the notice of
violation, the Executive Director for
Operations or the Executive Director’s
designee, upon consideration of the an-
swer, will issue an order dismissing the
proceeding or imposing, mitigating, or
remitting the civil penalty. The person
charged may, within twenty (20) days
of the date of the order or other time
specified in the order, request a hear-
ing.

(e) If the person charged with viola-
tion requests a hearing, the Commis-
sion will issue an order designating the
time and place of hearing.

(f) If a hearing is held, an order will
be issued after the hearing by the pre-
siding officer or the Commission dis-
missing the proceeding or imposing,
mitigating, or remitting the civil pen-
alty.

(g) The Executive Director for Oper-
ations or the Executive Director’s des-
ignee, as appropriate may compromise
any civil penalty, subject to the provi-
sions of §2.203.

(h) If the civil penalty is not com-
promised, or is not remitted by the Ex-
ecutive Director for Operations or the
Executive Director’s designee, as ap-
propriate, the presiding officer, or the
Commission, and if payment is not
made within ten (10) days following ei-
ther the service of the order described
in paragraph (c) or (f) of this section,
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or the expiration of the time for re-
questing a hearing described in para-
graph (d) of this section, the Executive
Director for Operations or the Execu-
tive Director’s designee, as appro-
priate, may refer the matter to the At-
torney General for collection.

(i) Except when payment is made
after compromise or mitigation by the
Department of Justice or as ordered by
a court of the United States, following
reference of the matter to the Attorney
General for collection, payment of civil
penalties imposed under Section 234 of
the Act are to be made payable to the
U.S. Nuclear Regulatory Commission,
in U.S. funds, by check, draft, money
order, credit cars, or electronic funds
transfer such as Automated Clearing
House (ACH) using Electronic Data
Interchange (EDI). Federal agencies
may also make payment by the On-
Line Payment and Collections System
(OPAC’s). All payments are to be made
in accordance with the specific pay-
ment instructions provided with No-
tices of Violation that propose civil
penalties and Orders Imposing Civil
Monetary Penalties.

(3j) Amount. A civil monetary penalty
imposed under section 234 of the Atom-
ic Energy Act of 1954, as amended, or
any other statute within the jurisdic-
tion of the Commission that provides
for the imposition of a civil penalty in
an amount equal to the amount set
forth in Section 234, may not exceed
$140,000 for each violation. If any viola-
tion is a continuing one, each day of
such violation shall constitute a sepa-
rate violation for the purposes of com-
puting the applicable civil penalty.

[36 FR 16896, Aug. 26, 1971, as amended at 52
FR 31608, Aug. 21, 1987; 54 FR 53315, Dec. 28,
1989; 61 FR 53555, Oct. 11, 1996; 62 FR 6668,
Feb. 12, 1997; 63 FR 31850, June 10, 1998; 656 FR
59272, Oct. 4, 2000; 69 FR 62394, Oct. 26, 2004; 73
FR 54673, Sept. 23, 2008]

§2.206 Requests for action under this
subpart.

(a) Any person may file a request to
institute a proceeding pursuant to
§2.202 to modify, suspend, or revoke a
license, or for any other action as may
be proper. Requests must be addressed
to the Executive Director for Oper-
ations and must be filed either by hand
delivery to the NRC’s Offices at 11555
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Rockville Pike, Rockville, Maryland;
by mail or telegram addressed to the
Executive Director for Operations, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001; or by elec-
tronic submissions, for example, via
facsimile, Electronic Information Ex-
change, e-mail, or CD-ROM. Electronic
submissions must be made in a manner
that enables the NRC to receive, read,
authenticate, distribute, and archive
the submission, and process and re-
trieve it a single page at a time. De-
tailed guidance on making electronic
submissions can be obtained by visiting
the NRC’s Web site at ~http:/
www.nrec.gov/site-help/e-submittals.himl;
by e-mail to MSHD.Resource@nrc.gov;
or by writing the Office of Information
Services, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001. The request must specify the ac-
tion requested and set forth the facts
that constitute the basis for the re-
quest. The Executive Director for Oper-
ations will refer the request to the Di-
rector of the NRC office with responsi-
bility for the subject matter of the re-
quest for appropriate action in accord-
ance with paragraph (b) of this section.
(b) Within a reasonable time after a
request pursuant to paragraph (a) of
this section has been received, the Di-
rector of the NRC office with responsi-
bility for the subject matter of the re-
quest shall either institute the re-
quested proceeding in accordance with
this subpart or shall advise the person
who made the request in writing that
no proceeding will be instituted in
whole or in part, with respect to the re-
quest, and the reasons for the decision.
(c)(1) Director’s decisions under this
section will be filed with the Office of
the Secretary. Within twenty-five (25)
days after the date of the Director’s de-
cision under this section that no pro-
ceeding will be instituted or other ac-
tion taken in whole or in part, the
Commission may on its own motion re-
view that decision, in whole or in part,
to determine if the Director has abused
his discretion. This review power does
not limit in any way either the Com-
mission’s supervisory power over dele-
gated staff actions or the Commission’s
power to consult with the staff on a
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formal or informal basis regarding in-
stitution of proceedings under this sec-
tion.

(2) No petition or other request for
Commission review of a Director’s de-
cision under this section will be enter-
tained by the Commission.

(3) The Secretary is authorized to ex-
tend the time for Commission review
on its own motion of a Director’s de-
nial under paragraph (c) of this section.

[39 FR 12353, Apr. 5, 1974, as amended at 42
FR 36240, July 14, 1977; 456 FR 73466, Nov. 5,
1980; 52 FR 31608, Aug. 21, 1987; 53 FR 43419,
Oct. 27, 1988; 64 FR 48948, Sept. 9, 1999; 68 FR
58799, Oct. 10, 2003; 69 FR 2236, Jan. 14, 2004; 69
FR 41749, July 12, 2004; 74 FR 62679, Dec. 1,
2009]

Subpart C—Rules of General Ap-
plicability: Hearing Requests,
Petitions To Intervene, Avail-
ability of Documents, Selec-
tion of Specific Hearing Pro-
cedures, Presiding Officer
Powers, and General Hearing
Management for NRC Adju-
dicatory Hearings

SOURCE: 69 FR 2236, Jan. 14, 2004, unless
otherwise noted.

§2.300 Scope of subpart C.

The provisions of this subpart apply
to all adjudications conducted under
the authority of the Atomic Energy
Act of 1954, as amended, the Energy Re-
organization Act of 1974, and 10 CFR
Part 2, unless specifically stated other-
wise in this subpart.

§2.301 Exceptions.

Consistent with 5 U.S.C. 554(a)(4) of
the Administrative Procedure Act, the
Commission may provide alternative
procedures in adjudications to the ex-
tent that the conduct of military or
foreign affairs functions is involved.

§2.302 Filing of documents.

(a) Documents filed in Commission
adjudicatory proceedings subject to
this part shall be electronically trans-
mitted through the E-Filing system,
unless the Commission or presiding of-
ficer grants an exemption permitting
an alternative filing method or unless
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the filing falls within the scope of para-
graph (g)(1) of this section.

(b) Upon an order from the Commis-
sion or presiding officer permitting al-
ternative filing methods, or as other-
wise set forth in Guidance for Elec-
tronic Submissions to the NRC, docu-
ments may be filed by:

(1) First-class mail: Office of the Sec-
retary, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555-0001, At-
tention: Rulemakings and Adjudica-
tions Staff; or

(2) Courier, express mail, and expe-
dited delivery services: Office of the
Secretary, Sixteenth Floor, One White
Flint North, 115556 Rockville Pike,
Rockville, MD 20852, Attention:
Rulemakings and Adjudications Staff.

(c) All documents offered for filing
must be accompanied by a certificate
of service stating the names and ad-
dresses of the persons served as well as
the manner and date of service.

(d) Filing is considered complete:

(1) By electronic transmission when
the filer performs the last act that it
must perform to transmit a document,
in its entirety, electronically;

(2) By first-class mail as of the time
of deposit in the mail;

(3) By courier, express mail, or expe-
dited delivery service upon depositing
the document with the provider of the
service; or

(4) If a filing must be submitted by
two or more methods, such as a filing
that the Guidance for Electronic Sub-
mission to the NRC indicates should be
transmitted electronically as well as
physically delivered or mailed on opti-
cal storage media, the filing is com-
plete when all methods of filing have
been completed.

(e) For filings by electronic trans-
mission, the filer must make a good
faith effort to successfully transmit
the entire filing. Notwithstanding
paragraph (d) of this section, a filing
will not be considered complete if the
filer knows or has reason to know that
the entire filing has not been success-
fully transmitted.

(f) Digital ID Certificates. (1) Through
digital ID certificates, the NRC per-
mits participants in the proceeding to
access the E-Filing system to file docu-
ments, serve other participants, and re-
trieve documents in the proceeding.
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(2) Any participant or participant
representative that does not have a
digital ID certificate shall request one
from the NRC before that participant
or representative intends to make its
first electronic filing to the E-Filing
system. A participant or representative
may apply for a digital ID certificate
on the NRC Web site at http:/
www.nrc.gov/site-help/e-submittals.html.

(3) Group ID Certificate. A partici-
pant wishing to obtain a digital ID cer-
tificate valid for several persons may
obtain a group digital ID certificate. A
Group ID cannot be used to file docu-
ments. The Group ID provides access to
the E-Filing system for the individuals
specifically identified in the group’s
application to retrieve documents re-
cently received by the system. The
Group ID also enables a group of peo-
ple, all of whom may not have indi-
vidual digital ID certificates, to be no-
tified when a filing has been made in a
particular proceeding.

(g) Filing Method Requirements—(1)
Electronic filing. Unless otherwise pro-
vided by order, all filings must be made
as electronic submissions in a manner
that enables the NRC to receive, read,
authenticate, distribute, and archive
the submission, and process and re-
trieve it a single page at a time. De-
tailed guidance on making electronic
submissions may be found in the Guid-
ance for Electronic Submissions to the
NRC and on the NRC Web site at htip:/
www.nrc.gov/site-help/e-submittals.html.
If a filing contains sections of informa-
tion or electronic formats that may
not be transmitted electronically for
security or other reasons, the portions
not containing those sections will be
transmitted electronically to the E-
Filing system. In addition, optical
storage media (OSM) containing the
entire filing must be physically deliv-
ered or mailed. In such cases, the sub-
mitter does not need to apply to the
Commission or presiding officer for an
exemption to deviate from the require-
ments in paragraph (g)(1) of this sec-
tion.

(2) Electronic transmission exemption.
Upon a finding of good cause, the Com-
mission or presiding officer can grant
an exemption from electronic trans-
mission requirements found in para-
graph (g)(1) of this section to a partici-
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pant who is filing electronic docu-
ments. The exempt participant is per-
mitted to file electronic documents by
physically delivering or mailing an
OSM containing the documents. A par-
ticipant granted this exemption would
still be required to meet the electronic
formatting requirement in paragraph
(g2)(1) of this section.

(38) Electronic document exemption.
Upon a finding of good cause, the Com-
mission or presiding officer can exempt
a participant from both the electronic
(computer file) formatting and elec-
tronic transmission requirements in
paragraph (g)(1) of this section. A par-
ticipant granted such an exemption
can file paper documents either in per-
son or by courier, express mail, some
other expedited delivery service, or
first-class mail, as ordered by the Com-
mission or presiding officer.

(4) Requesting an exemption. A filer
seeking an exemption under para-
graphs (g)(2) or (g)(3) of this section
must submit the exemption request
with its first filing in the proceeding.
In the request, a filer must show good
cause as to why it cannot file elec-
tronically. The filer may not change
its formats or delivery methods for fil-
ing until a ruling on the exemption re-
quest is issued. Exemption requests
under paragraphs (g)(2) or (g)(3) of this
section sought after the first filing in
the proceeding will be granted only if
the requestor shows that the interests
of fairness so require.

[72 FR 49149, Aug. 28, 2007]

§2.303 Docket.

The Secretary shall maintain a dock-
et for each proceeding conducted under
this part, commencing with either the
initial notice of hearing, notice of pro-
posed action, order, request for hearing
or petition for leave to intervene, as
appropriate. The Secretary shall main-
tain all files and records of pro-
ceedings, including transcripts and
video recordings of testimony, exhibits,
and all papers, correspondence, deci-
sions and orders filed or issued. All
documents, records, and exhibits filed
in any proceeding must be filed with
the Secretary as described in §§2.302
and 2.304.
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§2.304 Formal requirements for docu-
ments; signatures; acceptance for
filing.

(a) Docket numbers and titles. Each
document filed in an adjudication to
which a docket number has been as-
signed must contain a caption setting
forth the docket number and the title
of the proceeding and a description of
the document (e.g., motion to quash
subpoena).

(b) Paper documents. In addition to
the requirements in this part, paper
documents must be stapled or bound on
the left side; typewritten, printed, or
otherwise reproduced in permanent
form on good unglazed paper of stand-
ard letterhead size; signed in ink by
the participant, its authorized rep-
resentative, or an attorney having au-
thority with respect to it; and filed
with an original and two conforming
copies.

(c) Format. Bach page in a document
must begin not less than one inch from
the top, with side and bottom margins
of not less than one inch. Text must be
double-spaced, except that quotations
may be single-spaced and indented. The
requirements of this paragraph do not
apply to original documents, or admis-
sible copies, offered as exhibits, or to
specifically prepared exhibits.

(d) Signatures. The original of each
document must be signed by the partic-
ipant or its authorized representative,
or by an attorney having authority
with respect to it. The document must
state the capacity of the person sign-
ing; his or her address, phone number,
and e-mail address; and the date of sig-
nature. The signature of a person sign-
ing a pleading or other similar docu-
ment submitted by a participant is a
representation that the document has
been subscribed in the capacity speci-
fied with full authority, that he or she
has read it and knows the contents,
that to the best of his or her knowl-
edge, information, and belief the state-
ments made in it are true, and that it
is not interposed for delay. The signa-
ture of a person signing an affidavit or
similar document, which should be sub-
mitted in accord with the form out-
lined in 28 U.S.C. 1746, is a representa-
tion that, under penalty of perjury, the
document is true and correct to the
best of that individual’s knowledge and
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belief. If a document is not signed, or is
signed with intent to defeat the pur-
pose of this section, it may be struck.

(1) An electronic document must be
signed using a participant’s or a partic-
ipant representative’s digital ID cer-
tificate. Additional signatures can be
added to the electronic document, in-
cluding to any affidavits that accom-
pany the document, by a typed-in des-
ignation that indicates the signer un-
derstands and acknowledges that he or
she is assenting to the representations
in paragraph (d) of this section.

(i) When signing an electronic docu-
ment using a digital ID certificate, the
signature page for the electronic docu-
ment should contain a typed signature
block that includes the phrase ‘‘Signed
(electronically) by’ typed onto the sig-
nature line; the name and the capacity
of the person signing; the person’s ad-
dress, phone number, and e-mail ad-
dress; and the date of signature.

(ii) If additional individuals need to
sign an electronic document, including
any affidavits that accompany the doc-
ument, such individuals must sign by
inserting a typed signature block in
the electronic document that includes
the phrase ‘‘Executed in Accord with 10
CFR 2.304(d)” or its equivalent typed
on the signature line as well as the
name and the capacity of the person
signing; the person’s address, phone
number, and e-mail address; and the
date of signature to the extent any of
these items are different from the in-
formation provided for the digital ID
certificate signer.

(2) Paper documents must be signed
in ink.

(e) Designation for service. The first
document filed by any participant in a
proceeding must designate the name
and address of a person on whom serv-
ice may be made. This document must
also designate the e-mail address, if
any, of the person on whom service
may be made.

(f) Acceptance for filing. Any docu-
ment that fails to conform to the re-
quirements of this section may be re-
fused acceptance for filing by the Sec-
retary or the presiding officer and may
be returned with an indication of the
reason for nonacceptance. Any docu-
ment that is not accepted for filing will
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not be entered on the Commission’s
docket.

(g) Pre-filed written testimony and ex-
hibits. In any instance in which a par-
ticipant submits electronically
through the E-Filing system written
testimony or hearing exhibits in ad-
vance of a hearing, the written testi-
mony of each individual witness or wit-
ness panel and each individual exhibit
shall be submitted as an individual
electronic file.

[72 FR 49150, Aug. 28, 2007]

§2.305 Service of documents, methods,
proof.

(a) Service of documents by the Commis-
sion. Except for subpoenas, the Com-
mission shall serve all orders, deci-
sions, notices, and other documents to
all participants, by the same delivery
method those participants use to file
and accept service.

(b) Who may be served. Any document
required to be served upon a partici-
pant shall be served upon that person
or upon the representative designated
by the participant or by law to receive
service of documents. When a partici-
pant has appeared by attorney, service
shall be made upon the attorney of
record.

(c) Method of service accompanying a
filing. Service must be made electroni-
cally to the E-Filing system. Upon an
order from the Commission or pre-
siding officer permitting alternative
filing methods under §2.302(g)(4), serv-
ice may be made by personal delivery,
courier, expedited delivery service, or
by first-class, express, certified or reg-
istered mail. As to each participant
that cannot serve electronically, the
Commission or presiding officer shall
require service by the most expeditious
means permitted under this paragraph
that are available to the participant,
unless the Commission or presiding of-
ficer finds that this requirement would
impose undue burden or expense on the
participant.

(1) Unless otherwise provided in this
section, a participant will serve docu-
ments on the other participants by the
same method by which those partici-
pants filed.

(2) A participant granted an exemp-
tion under §2.302(g)(2) will serve the
presiding officer and the participants
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in the proceeding that filed electroni-
cally by physically delivering or mail-
ing optical storage media containing
the electronic document.

(3) A participant granted an exemp-
tion under §2.302(g)(3) will serve the
presiding officer and the other partici-
pants in the proceeding by physically
delivering or mailing a paper copy.

(4) Each document served (as may be
required by law, rule, or order of the
presiding officer) upon a participant to
the proceeding must be accompanied
by a signed certificate of service.

(i) If a document is served on partici-
pants through only the E-filing system,
then the certificate of service must
state that the document has been filed
through the E-Filing system.

(ii) If a document is served on par-
ticipants by only a method other than
the E-Filing system, then the certifi-
cate of service must state the name,
address, and method and date of service
for all participants served.

(iii) If a document is served on some
participants through the E-Filing sys-
tem and other participants by another
method of service, then the certificate
of service must include a list of partici-
pants served through the E-filing sys-
tem, and it must state the name, ad-
dress, and method and date of service
for all participants served by the other
method of service.

(d) Method of service not accompanying
a filing. Service of demonstrative evi-
dence, e.g., maps and other physical
evidence, may be made by first-class
mail in all cases, unless the presiding
officer directs otherwise or the partici-
pant desires to serve by a faster meth-
od. In instances when service of a docu-
ment, such as a discovery document
under §2.336, will not accompany a fil-
ing with the agency, the participant
may use any reasonable method of
service to which the recipient agrees.

(e) Service on the Secretary. (1) All mo-
tions, briefs, pleadings, and other docu-
ments must be served on the Secretary
of the Commission by the same or
equivalent method, such as by elec-
tronic transmission or first-class mail,
that they are served upon the presiding
officer, so that the Secretary will re-
ceive the filing at approximately the
same time that it is received by the
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presiding officer to which the filing is
directed.

(2) When pleadings are personally de-
livered to a presiding officer con-
ducting proceedings outside the Wash-
ington, DC area, service on the Sec-
retary may be accomplished electroni-
cally to the E-Filing system, as well as
by courier, express mail, or expedited
delivery service.

(3) Service of demonstrative evidence
(e.g., maps and other physical exhibits)
on the Secretary of the Commission
may be made by first-class mail in all
cases, unless the presiding officer di-
rects otherwise or the participant de-
sires to serve by a faster method. All
pre-filed testimony and exhibits shall
be served on the Secretary of the Com-
mission by the same or equivalent
method that it is served upon the pre-
siding officer to the proceedings, i.e.,
electronically to the E-Filing system,
personal delivery or courier, express
mail, or expedited delivery service.

(4) The addresses for the Secretary
are:

(i) Internet: The E-Filing system at
hittp://www.nre.gov.

(ii) First-class mail: Office of the
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attention: Rulemakings and Ad-
judications Staff; and

(iii) Courier, express mail, and expe-
dited delivery services: Office of the
Secretary, Sixteenth Floor, One White
Flint North, 11555 Rockville Pike,
Rockville, Maryland 20852, Attention:
Rulemakings and Adjudications Staff.

(f) When service is complete. Service
upon a participant is complete:

(1) By the E-Filing system, when fil-
ing electronically to the E-Filing sys-
tem 1is considered complete under
§2.302(d).

(2) By personal delivery, upon hand-
ing the document to the person, or
leaving it at his or her office with that
person’s clerk or other person in
charge or, if there is no one in charge,
leaving it in a conspicuous place in the
office, or if the office is closed or the
person to be served has no office, leav-
ing it at his or her usual place of resi-
dence with some person of suitable age
and discretion then residing there;

Document #1543761

49

Filed: 03/23/2015

§2.306

(3) By mail, upon deposit in the
United States mail, properly stamped
and addressed;

(4) By expedited service, upon depos-
iting the document with the provider
of the expedited service; or

(5) When service cannot be effected
by a method provided by paragraphs
(f)(1)-(4) of this section, by any other
method authorized by law.

(6) When two or more methods of
service are required, service is consid-
ered complete when service by each
method is complete under paragraphs
(£)(1)-(4) of this section.

(g) Service on the NRC staff. (1) Serv-
ice shall be made upon the NRC staff of
all documents required to be filed with
participants and the presiding officer
in all proceedings, including those pro-
ceedings where the NRC staff informs
the presiding officer of its determina-
tion not to participate as a party.
Service upon the NRC staff shall be by
the same or equivalent method as serv-
ice upon the Office of the Secretary
and the presiding officer, e.g., elec-
tronically, personal delivery or cou-
rier, express mail, or expedited deliv-
ery service. If no attorney representing
the NRC Staff has filed a notice of ap-
pearance in the proceeding and service
is not being made through the E-Filing
System, service will be made using the
following addresses, as applicable: by
delivery to the Associate General
Counsel for Hearings, Enforcement &
Administration, One White Flint
North, 11555 Rockville Pike, Rockville
MD 20852-0001; by mail addressed to the
Associate General Counsel for Hear-
ings, Enforcement & Administration,
U.S. Nuclear Regulatory Commission,
Washington DC 20555-0001; by email to
OgcMailCenter.Resource@nrc.gov; or by
facsimile to 301-415-3725.

(2) If the NRC staff decides not to
participate as a party in a proceeding,
it shall, in its notification to the pre-
siding officer and participants of its de-
termination not to participate, des-
ignate a person and address for service
of documents.

[72 FR 49150, Aug. 28, 2007, as amended at 77
FR 46590, Aug. 3, 2012]
§2.306 Computation of time.

(a) In computing any period of time,
the day of the act, event, or default
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after which the designated period of
time begins to run is not included. The
last day of the period so computed is
included unless it is a Saturday or Sun-
day, a Federal legal holiday at the
place where the action or event is to
occur, or a day upon which, because of
an emergency closure of the Federal
government in Washington, DC, NRC
Headquarters does not open for busi-
ness, in which event the period runs
until the end of the next day that is
not a Saturday, Sunday, Federal legal
holiday, or emergency closure.

(b) Whenever a participant has the
right or is required to do some act
within a prescribed period after the
service of a notice or other document
upon him or her, no additional time is
added to the prescribed period except
in the following circumstances:

(1) If a notice or document is served
upon a participant, by first-class mail
only, three (3) calendar days will be
added to the prescribed period for all
the participants in the proceeding.

(2) If a notice or document is served
upon a participant, by express mail or
other expedited service only, two (2)
calendar days will be added to the pre-
scribed period for all the participants
in the proceeding.

(3) If a document is to be served by
multiple service methods, such as par-
tially electronic and entirely on opti-
cal storage media, the additional num-
ber of days is computed according to
the service method used to deliver the
entire document, excluding courtesy
copies, to all of the other participants
in the proceeding. The presiding officer
may determine the calculation of addi-
tional days when a participant is not
entitled to receive an entire filing
served by multiple methods.

(4) In mixed service proceedings when
all participants are not using the same
filing and service method, the number
of days for service will be determined
by the presiding officer based on con-
siderations of fairness and efficiency.

(c) To be considered timely, a docu-
ment must be served:

(1) By 5 p.m. Eastern Time for a doc-
ument served in person or by expedited
service; and
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(2) By 11:59 p.m. Eastern Time for a
document served by the E-Filing sys-
tem.

[72 FR 49151, Aug. 28, 2007]

§2.307 Extension and reduction of
time limits; delegated authority to
order use of procedures for access
by potential parties to certain sen-
sitive unclassified information.

(a) Except as otherwise provided by
law, the time fixed or the period of
time prescribed for an act that is re-
quired or allowed to be done at or with-
in a specified time, may be extended or
shortened either by the Commission or
the presiding officer for good cause, or
by stipulation approved by the Com-
mission or the presiding officer.

(b) If this part does not prescribe a
time limit for an action to be taken in
the proceeding, the Commission or the
presiding officer may set a time limit
for the action.

(¢) In circumstances where, in order
to meet Commission requirements for
intervention, potential parties may
deem it necessary to obtain access to
safeguards information (as defined in
§73.2 of this chapter) or to sensitive un-
classified non-safeguards information,
the Secretary is delegated authority to
issue orders establishing procedures
and timelines for submitting and re-
solving requests for this information.

[69 FR 2236, Jan. 14, 2004, as amended at 73
FR 10980, Feb. 29, 2008]

§2.308 Treatment of requests for hear-
ing or petitions for leave to inter-
vene by the Secretary.

Upon receipt of a request for hearing
or a petition to intervene, the Sec-
retary will forward the request or peti-
tion and/or proffered contentions and
any answers and replies either to the
Commission for a ruling on the request/
petition and/or proffered contentions or
to the Chief Administrative Judge of
the Atomic Safety and Licensing Board
Panel for the designation of a presiding
officer under §2.313(a) to rule on the
matter.

§2.309 Hearing requests, petitions to
intervene, requirements for stand-
ing, and contentions.

(a) General requirements. Any person

whose interest may be affected by a
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proceeding and who desires to partici-
pate as a party must file a written re-
quest for hearing and a specification of
the contentions which the person seeks
to have litigated in the hearing. In a
proceeding under 10 CFR 52.103, the
Commission, acting as the presiding of-
ficer, will grant the request if it deter-
mines that the requestor has standing
under the provisions of paragraph (d) of
this section and has proposed at least
one admissible contention that meets
the requirements of paragraph (f) of
this section. For all other proceedings,
except as provided in paragraph (e) of
this section, the Commission, presiding
officer, or the Atomic Safety and Li-
censing Board designated to rule on the
request for hearing and/or petition for
leave to intervene, will grant the re-
quest/petition if it determines that the
requestor/petitioner has standing under
the provisions of paragraph (d) of this
section and has proposed at least one
admissible contention that meets the
requirements of paragraph (f) of this
section. In ruling on the request for
hearing/petition to intervene sub-
mitted by petitioners seeking to inter-
vene in the proceeding on the HLW re-
pository, the Commission, the pre-
siding officer, or the Atomic Safety
and Licensing Board shall also consider
any failure of the petitioner to partici-
pate as a potential party in the pre-li-
cense application phase under subpart
J of this part in addition to the factors
in paragraph (d) of this section. If a re-
quest for hearing or petition to inter-
vene is filed in response to any notice
of hearing or opportunity for hearing,
the applicant/licensee shall be deemed
to be a party.

(b) Timing. Unless specified elsewhere
in this chapter or otherwise provided
by the Commission, the request or peti-
tion and the list of contentions must
be filed as follows:

(1) In proceedings for the direct or in-
direct transfer of control of an NRC li-
cense when the transfer requires prior
approval of the NRC under the Com-
mission’s regulations, governing stat-
ute, or pursuant to a license condition,
twenty (20) days from the date of publi-
cation of the notice in the FEDERAL
REGISTER.

(2) In proceedings for the initial au-
thorization to construct a high-level
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radioactive waste geologic repository,
and the initial licensee to receive and
process high level radioactive waste at
a geological repository operations
area, thirty (30) days from the date of
publication of the notice in the FED-
ERAL REGISTER.

(3) In proceedings for which a FED-
ERAL REGISTER notice of agency action
is published (other than a proceeding
covered by paragraphs (b)(1) or (b)(2) of
this section), not later than:

(i) The time specified in any notice of
hearing or notice of proposed action or
as provided by the presiding officer or
the Atomic Safety and Licensing Board
designated to rule on the request and/
or petition, which may not be less than
sixty (60) days from the date of publica-
tion of the notice in the FEDERAL REG-
ISTER; Or

(ii) If no period is specified, sixty (60)
days from the date of publication of
the notice.

(4) In proceedings for which a FED-
ERAL REGISTER notice of agency action
is not published, not later than the lat-
est of:

(i) Sixty (60) days after publication of
notice on the NRC Web site at http:/
www.nre.gov/public-involve/major-ac-
tions.html, or

(i1) Sixty (60) days after the requestor
receives actual notice of a pending ap-
plication, but not more than sixty (60)
days after agency action on the appli-
cation.

(c) Filings after the deadline; submis-
sion of hearing request, intervention peti-
tion, or motion for leave to file new or
amended contentions—(1) Determination
by presiding officer. Hearing requests,
intervention petitions, and motions for
leave to file new or amended conten-
tions filed after the deadline in para-
graph (b) of this section will not be en-
tertained absent a determination by
the presiding officer that a participant
has demonstrated good cause by show-
ing that:

(i) The information upon which the
filing is based was not previously avail-
able;

(ii) The information upon which the
filing is based is materially different
from information previously available;
and
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(iii) The filing has been submitted in
a timely fashion based on the avail-
ability of the subsequent information.

(2) Applicability of §§2.307 and 2.323. (1)
Section 2.307 applies to requests to
change a filing deadline (requested be-
fore or after that deadline has passed)
based on reasons not related to the
substance of the filing.

(i1) Section 2.323 does not apply to
hearing requests, intervention peti-
tions, or motions for leave to file new
or amended contentions filed after the
deadline in paragraph (b) of this sec-
tion.

(3) New petitioner. A hearing request
or intervention petition filed after the
deadline in paragraph (b) of this sec-
tion must include a specification of
contentions if the petitioner seeks ad-
mission as a party, and must also dem-
onstrate that the petitioner meets the
applicable standing and contention ad-
missibility requirements in paragraphs
(d) and (f) of this section.

(4) Party or participant. A new or
amended contention filed by a party or
participant to the proceeding must also
meet the applicable contention admis-
sibility requirements in paragraph (f)
of this section. If the party or partici-
pant has already satisfied the require-
ments for standing under paragraph (d)
of this section in the same proceeding
in which the new or amended conten-
tions are filed, it does not need to do so
again.

(d) Standing. (1) General require-
ments. A request for hearing or peti-
tion for leave to intervene must state:

(i) The name, address and telephone
number of the requestor or petitioner;

(ii) The nature of the requestor’s/pe-
titioner’s right under the Act to be
made a party to the proceeding;

(iii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interest in the proceeding;
and

(iv) The possible effect of any deci-
sion or order that may be issued in the
proceeding on the requestor’s/peti-
tioner’s interest.

(2) Rulings. In ruling on a request for
hearing or petition for leave to inter-
vene, the Commission, the presiding of-
ficer, or the Atomic Safety and Licens-
ing Board designated to rule on such
requests must determine, among other
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things, whether the petitioner has an
interest affected by the proceeding
considering the factors enumerated in
paragraph (d)(1) of this section.

(3) Standing in enforcement pro-
ceedings. In enforcement proceedings,
the licensee or other person against
whom the action is taken shall have
standing.

(e) Discretionary Intervention. The pre-
siding officer may consider a request
for discretionary intervention when at
least one requestor/petitioner has es-
tablished standing and at least one ad-
missible contention has been admitted
so that a hearing will be held. A re-
questor/petitioner may request that his
or her petition be granted as a matter
of discretion in the event that the peti-
tioner is determined to lack standing
to intervene as a matter of right under
paragraph (d)(1) of this section. Accord-
ingly, in addition to addressing the fac-
tors in paragraph (d)(1) of this section,
a petitioner who wishes to seek inter-
vention as a matter of discretion in the
event it is determined that standing as
a matter of right is not demonstrated
shall address the following factors in
his/her initial petition, which the Com-
mission, the presiding officer or the
Atomic Safety and Licensing Board
will consider and balance:

(1) Factors weighing in favor of al-
lowing intervention—

(i) The extent to which the reques-
tor’s/petitioner’s participation may
reasonably be expected to assist in de-
veloping a sound record;

(ii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interests in the pro-
ceeding; and

(iii) The possible effect of any deci-
sion or order that may be issued in the
proceeding on the requestor’s/peti-
tioner’s interest;

(2) Factors weighing against allowing
intervention—

(i) The availability of other means
whereby the requestor’s/petitioner’s in-
terest will be protected;

(ii) The extent to which the reques-
tor’s/petitioner’s interest will be rep-
resented by existing parties; and

(iii) The extent to which the reques-
tor’s/petitioner’s participation will in-
appropriately broaden the issues or
delay the proceeding.
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(f) Contentions. (1) A request for hear-
ing or petition for leave to intervene
must set forth with particularity the
contentions sought to be raised. For
each contention, the request or peti-
tion must:

(i) Provide a specific statement of
the issue of law or fact to be raised or
controverted, provided further, that the
issue of law or fact to be raised in a re-
quest for hearing under 10 CFR 52.103(b)
must be directed at demonstrating that
one or more of the acceptance criteria
in the combined license have not been,
or will not be met, and that the spe-
cific operational consequences of non-
conformance would be contrary to pro-
viding reasonable assurance of ade-
quate protection of the public health
and safety;

(ii) Provide a brief explanation of the
basis for the contention;

(iii) Demonstrate that the issue
raised in the contention is within the
scope of the proceeding;

(iv) Demonstrate that the issue
raised in the contention is material to
the findings the NRC must make to
support the action that is involved in
the proceeding;

(v) Provide a concise statement of
the alleged facts or expert opinions
which support the requestor’s/peti-
tioner’s position on the issue and on
which the petitioner intends to rely at
hearing, together with references to
the specific sources and documents on
which the requestor/petitioner intends
to rely to support its position on the
issue;

(vi) In a proceeding other than one
under 10 CFR 52.103, provide sufficient
information to show that a genuine
dispute exists with the applicant/li-
censee on a material issue of law or
fact. This information must include
references to specific portions of the
application (including the applicant’s
environmental report and safety re-
port) that the petitioner disputes and
the supporting reasons for each dis-
pute, or, if the petitioner believes that
the application fails to contain infor-
mation on a relevant matter as re-
quired by law, the identification of
each failure and the supporting reasons
for the petitioner’s belief; and

(vii) In a proceeding under 10 CFR
52.103(b), the information must be suffi-
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cient, and include supporting informa-
tion showing, prima facie, that one or
more of the acceptance criteria in the
combined license have not been, or will
not be met, and that the specific oper-
ational consequences of nonconform-
ance would be contrary to providing
reasonable assurance of adequate pro-
tection of the public health and safety.
This information must include the spe-
cific portion of the report required by
10 CFR 52.99(c) which the requestor be-
lieves is inaccurate, incorrect, and/or
incomplete (i.e., fails to contain the
necessary information required by
§52.99(c)). If the requestor identifies a
specific portion of the §52.99(c) report
as incomplete and the requestor con-
tends that the incomplete portion pre-
vents the requestor from making the
necessary prima facie showing, then the
requestor must explain why this defi-
ciency prevents the requestor from
making the prima facie showing.

(2) Contentions must be based on doc-
uments or other information available
at the time the petition is to be filed,
such as the application, supporting
safety analysis report, environmental
report or other supporting document
filed by an applicant or licensee, or
otherwise available to a petitioner. On
issues arising under the National Envi-
ronmental Policy Act, participants
shall file contentions based on the ap-
plicant’s environmental report. Par-
ticipants may file new or amended en-
vironmental contentions after the
deadline in paragraph (b) of this sec-
tion (e.g., based on a draft or final NRC
environmental impact statement, envi-
ronmental assessment, or any supple-
ments to these documents) if the con-
tention complies with the require-
ments in paragraph (c¢c) of this section.

(3) If two or more requestors/peti-
tioners seek to co-sponsor a conten-
tion, the requestors/petitioners shall
jointly designate a representative who
shall have the authority to act for the
requestors/petitioners with respect to
that contention. If a requestor/peti-
tioner seeks to adopt the contention of
another sponsoring  requestor/peti-
tioner, the requestor/petitioner who
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seeks to adopt the contention must ei-
ther agree that the sponsoring re-
questor/petitioner shall act as the rep-
resentative with respect to that con-
tention, or jointly designate with the
sponsoring requestor/petitioner a rep-
resentative who shall have the author-
ity to act for the requestors/petitioners
with respect to that contention.

(g) Selection of hearing procedures. A
request for hearing and/or petition for
leave to intervene may, except in a
proceeding under 10 CFR 52.103, also ad-
dress the selection of hearing proce-
dures, taking into account the provi-
sions of §2.310. If a request/petition re-
lies upon §2.310(d), the request/petition
must demonstrate, by reference to the
contention and the bases provided and
the specific procedures in subpart G of
this part, that resolution of the con-
tention necessitates resolution of ma-
terial issues of fact which may be best
determined through the use of the
identified procedures.

(h) Requirements applicable to States,
local governmental bodies, and Federally-
recognized Indian Tribes seeking party
status. (1) If a State, local govern-
mental body (county, municipality or
other subdivision), or Federally-recog-
nized Indian Tribe seeks to participate
as a party in a proceeding, it must sub-
mit a request for hearing or a petition
to intervene containing at least one ad-
missible contention, and must des-
ignate a single representative for the
hearing. If a request for hearing or pe-
tition to intervene is granted, the Com-
mission, the presiding officer or the
Atomic Safety and Licensing Board
ruling on the request will admit as a
party to the proceeding a single des-
ignated representative of the State, a
single designated representative for
each local governmental body (county,
municipality or other subdivision), and
a single designated representative for
each Federally-recognized Indian
Tribe. Where a State’s constitution
provides that both the Governor and
another State official or State govern-
mental body may represent the inter-
ests of the State in a proceeding, the
Governor and the other State official/
government body will be considered
separate participants.

(2) If the proceeding pertains to a
production or utilization facility (as
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defined in §50.2 of this chapter) located
within the boundaries of the State,
local governmental body, or Federally-
recognized Indian Tribe seeking to par-
ticipate as a party, no further dem-
onstration of standing is required. If
the production or utilization facility is
not located within the boundaries of
the State, local governmental body, or
Federally-recognized Indian Tribe
seeking to participate as a party, the
State, local governmental body, or
Federally-recognized Indian Tribe also
must demonstrate standing.

(3) In any proceeding on an applica-
tion for a construction authorization
for a high-level radioactive waste re-
pository at a geologic repository oper-
ations area under parts 60 or 63 of this
chapter, or an application for a license
to receive and possess high-level radio-
active waste at a geologic repository
operations area under parts 60 or 63 of
this chapter, the Commission shall per-
mit intervention by the State and local
governmental body (county, munici-
pality or other subdivision) in which
such an area is located and by any af-
fected Federally-recognized Indian
Tribe as defined in parts 60 or 63 of this
chapter if the requirements of para-
graph (f) of this section are satisfied
with respect to at least one contention.
All other petitions for intervention in
any such proceeding must be reviewed
under the provisions of paragraphs (a)
through (f) of this section.

(i) Answers to hearing requests, inter-
vention petitions, and motions for leave to
file new or amended contentions filed
after the deadline. Unless otherwise
specified by the Commission, the pre-
siding officer, or the Atomic Safety
and Licensing Board designated to rule
on the request, petition, or motion—

(1) The applicant/licensee, the NRC
staff, and other parties to a proceeding
may file an answer to a hearing re-
quest, intervention petition, or motion
for leave to file amended or new con-
tentions filed after the deadline in
§2.309(b) within 25 days after service of
the request, petition, or motion. An-
swers should address, at a minimum,
the factors set forth in paragraphs (a)
through (h) of this section insofar as
these sections apply to the filing that
is the subject of the answer.
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(2) Except in a proceeding under
§52.103 of this chapter, the participant
who filed the hearing request, interven-
tion petition, or motion for leave to
file new or amended contentions after
the deadline may file a reply to any an-
swer. The reply must be filed within 7
days after service of that answer.

(3) No other written answers or re-
plies will be entertained.

(j) Decision on request/petition. (1) In
all proceedings other than a proceeding
under §52.103 of this chapter, the pre-
siding officer shall issue a decision on
each request for hearing or petition to
intervene within 45 days of the conclu-
sion of the initial pre-hearing con-
ference or, if no pre-hearing conference
is conducted, within 45 days after the
filing of answers and replies under
paragraph (i) of this section. With re-
spect to a request to admit amended or
new contentions, the presiding officer
shall issue a decision on each such re-
quest within 45 days of the conclusion
of any pre-hearing conference that may
be conducted regarding the proposed
amended or new contentions or, if no
pre-hearing conference is conducted,
within 45 days after the filing of an-
swers and replies, if any. In the event
the presiding officer cannot issue a de-
cision within 45 days, the presiding of-
ficer shall issue a notice advising the
Commission and the parties, and the
notice shall include the expected date
of when the decision will issue.

(2) The Commission, acting as the
presiding officer, shall expeditiously
grant or deny the request for hearing
in a proceeding under §52.103 of this
chapter. The Commission’s decision
may not be the subject of any appeal
under §2.311.

[69 FR 2236, Jan. 14, 2004, as amended at 72
FR 49474, Aug. 28, 2007; 73 FR 44620, July 31,
2008; 77 FR 46591, Aug. 3, 2012]

§2.310 Selection of hearing proce-
dures.

Upon a determination that a request
for hearing/petition to intervene should
be granted and a hearing held, the
Commission, the presiding officer, or
the Atomic Safety and Licensing Board
designated to rule on the request/peti-
tion will determine and identify the
specific hearing procedures to be used
for the proceeding as follows—
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(a) Except as determined through the
application of paragraphs (b) through
(h) of this section, proceedings for the
grant, renewal, licensee-initiated
amendment, or termination of licenses
or permits subject to parts 30, 32
through 36, 39, 40, 50, 52, 54, 55, 61, 70
and 72 of this chapter may be con-
ducted under the procedures of subpart
L of this part.

(b) Proceedings on enforcement mat-
ters must be conducted under the pro-
cedures of subpart G of this part, un-
less all parties agree and jointly re-
quest that the proceedings be con-
ducted under the procedures of subpart
L or subpart N of this part, as appro-
priate.

(c) Proceedings on the licensing of
the construction and operation of a
uranium enrichment facility must be
conducted under the procedures of sub-
part G of this part.

(d) In proceedings for the grant, re-
newal, licensee-initiated amendment,
or termination of licenses or permits
for nuclear power reactors, where the
presiding officer by order finds that
resolution of the contention or con-
tested matter necessitates resolution
of issues of material fact relating to
the occurrence of a past activity,
where the credibility of an eyewitness
may reasonably be expected to be at
issue, and/or issues of motive or intent
of the party or eyewitness material to
the resolution of the contested matter,
the hearing for resolution of that con-
tention or contested matter will be
conducted under subpart G of this part.

(e) Proceedings on applications for a
license or license amendment to ex-
pand the spent nuclear fuel storage ca-
pacity at the site of a civilian nuclear
power plant must be conducted under
the procedures of subpart L of this
part, unless a party requests that the
proceeding be conducted under the pro-
cedures of subpart K of this part, or if
all parties agree and jointly request
that the proceeding be conducted under
the procedures of subpart N of this
part.

(f) Proceedings on an application for
initial construction authorization for a
high-level radioactive waste repository
at a geologic repository operations
area noticed pursuant to §§2.101(£)(8) or
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2.105(a)(5), and proceedings on an ini-
tial application for a license to receive
and possess high-level radioactive
waste at a geologic repository oper-
ations area must be conducted under
the procedures of subparts G and J of
this part. Subsequent amendments to a
construction authorization for a high-
level radioactive geologic repository,
and amendments to a license to receive
and possess high 1level radioactive
waste at a high level waste geologic re-
pository may be conducted under the
procedures of subpart L of this part,
unless all parties agree and jointly re-
quest that the proceeding be conducted
under the procedures of subpart N of
this part.

(g) Proceedings on an application for
the direct or indirect transfer of con-
trol of an NRC license which transfer
requires prior approval of the NRC
under the Commission’s regulations,
governing statutes or pursuant to a li-
cense condition shall be conducted
under the procedures of subpart M of
this part, unless the Commission deter-
mines otherwise in a case-specific
order.

(h) Except as determined through the
application of paragraphs (b) through
(g) of this section, proceedings for the
grant, renewal, licensee-initiated
amendment, or termination of licenses
or permits subject to parts 30, 32
through 36, 39, 40, 50, 52, 54, 55, 61, 70
and 72 of this chapter, and proceedings
on an application for the direct or indi-
rect transfer of control of an NRC li-
cense may be conducted under the pro-
cedures of subpart N of this part if—

(1) The hearing itself is expected to
take no more than two (2) days to com-
plete; or

(2) All parties to the proceeding agree
that it should be conducted under the
procedures of subpart N of this part.

(i) In design certification rulemaking
proceedings under part 52 of this chap-
ter, any informal hearing held under
§52.61 of this chapter must be con-
ducted under the procedures of subpart
O of this part.

(j) Proceedings on a Commission
finding under 10 CFR 52.103(c) and (g)
shall be conducted in accordance with
the procedures designated by the Com-
mission in each proceeding.
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(k) In proceedings where the Com-
mission grants a petition filed under
§2.335(b), the Commission may, in its
discretion, conduct a hearing under the
procedures of subpart O of this part to
assist the Commission in developing a
record on the matters raised in the pe-
tition.

[69 FR 2236, Jan. 14, 2004, as amended at 72
FR 49475, Aug. 28, 2007]

§2.311 Interlocutory review of rulings
on requests for hearings/petitions
to intervene, selection of hearing
procedures, and requests by poten-
tial parties for access to sensitive
unclassified non-safeguards infor-
mation and safeguards information.

(a) An order of the presiding officer,
or if a presiding officer has not been
designated, of the Chief Administrative
Judge, or if he or she is unavailable, of
another administrative judge, or of an
administrative law judge with jurisdic-
tion under §2.318(a), may be appealed
to the Commission with respect to:

(1) A request for hearing;

(2) A petition to intervene; or

(3) A request for access to sensitive
unclassified non-safeguards informa-
tion (SUNSI), including, but not lim-
ited to, proprietary, confidential com-
mercial, and security-related informa-
tion, and Safeguards Information
(SGI). An appeal to the Commission
may also be taken from an order of an
officer designated to rule on informa-
tion access issues.

(b) These appeals must be made as
specified by the provisions of this sec-
tion, within 25 days after the service of
the order. The appeal must be initiated
by the filing of a notice of appeal and
accompanying supporting brief. Any
party who opposes the appeal may file
a brief in opposition to the appeal
within 25 days after service of the ap-
peal. The supporting brief and any an-
swer must conform to the requirements
of §2.341(c)(3). No other appeals from
rulings on requests for hearing are al-
lowed.

(c) An order denying a petition to in-
tervene, and/or request for hearing, or
a request for access to the information
described in paragraph (a) of this sec-
tion, is appealable by the requestor/pe-
titioner on the question as to whether
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the request and/or petition should have
been granted.

(d) An order granting a petition to
intervene, and/or request for hearing,
or granting a request for access to the
information described in paragraph (a)
of this section, is appealable by a party
other than the requestor/petitioner on
the question as to:

(1) Whether the request for hearing
or petition to intervene should have
been wholly denied; or

(2) Whether the request for access to
the information described in paragraph
(a)(3) of this section should have been
denied in whole or in part. However,
such a question with respect to SGI
may only be appealed by the NRC staff,
and such a question with respect to
SUNSI may be appealed only by the
NRC staff or by a party whose interest
independent of the proceeding would be
harmed by the release of the informa-
tion.

(e) An order selecting a hearing pro-
cedure may be appealed by any party
on the question as to whether the se-
lection of the particular hearing proce-
dures was in clear contravention of the
criteria set forth in §2.310. The appeal
must be filed with the Commission no
later than ten (10) days after issuance
of the order selecting a hearing proce-
dure.

[73 FR 12631, Mar. 10, 2008, as amended at 77
FR 46592, Aug. 3, 2012; 78 FR 34247, June 7,
2013]

§2.312 Notice of hearing.

(a) In a proceeding in which the
terms of a notice of hearing are not
otherwise prescribed by this part, the
order or notice of hearing will state:

(1) The nature of the hearing and its
time and place, or a statement that the
time and place will be fixed by subse-
quent order;

(2) The legal authority and jurisdic-
tion under which the hearing is to be
held;

(3) The matters of fact and law as-
serted or to be considered; and

(4) A statement describing the spe-
cific hearing procedures or subpart
that will be used for the hearing.

(b) The time and place of hearing will
be fixed with due regard for the con-
venience of the parties or their rep-
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resentatives, the nature of the pro-
ceeding and the public interest.

§2.313 Designation of presiding offi-
cer, disqualification, unavailability,
and substitution.

(a) Designation of presiding officer. The
Commission may provide in the notice
of hearing that one or more members
of the Commission, an administrative
law judge, an administrative judge, an
Atomic Safety and Licensing Board, or
a named officer who has been delegated
final authority in the matter, shall be
the presiding officer. The Commission
alone shall designate the presiding offi-
cer in a hearing conducted under sub-
part O. If the Commission does not des-
ignate the presiding officer for a hear-
ing under subparts G, J, K, L, M, or N
of this part, then the Chief Administra-
tive Judge shall issue an order desig-
nating:

(1) An Atomic Safety and Licensing
Board appointed under Section 191 of
the Atomic Energy Act of 1954, as
amended, or an administrative law
judge appointed pursuant to 5 U.S.C.
3105, for a hearing conducted under
subparts G, J, K, L, or N of this part; or

(2) An Atomic Safety and Licensing
Board, an administrative law judge, or
an administrative judge for a hearing
conducted under subpart M of this
part.

(b) Disqualification. (1) If a designated
presiding officer or a designated mem-
ber of an Atomic Safety and Licensing
Board believes that he or she is dis-
qualified to preside or to participate as
a board member in the hearing, he or
she shall withdraw by notice on the
record and shall notify the Commission
or the Chief Administrative Judge, as
appropriate, of the withdrawal.

(2) If a party believes that a presiding
officer or a designated member of an
Atomic Safety and Licensing Board
should be disqualified, the party may
move that the presiding officer or the
Licensing Board member disqualify
himself or herself. The motion must be
supported by affidavits setting forth
the alleged grounds for disqualifica-
tion. If the presiding officer does not
grant the motion or the Licensing
Board member does not disqualify him-
self, the motion must be referred to the
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Commission. The Commission will de-
termine the sufficiency of the grounds
alleged.

(¢) Unavailability. If a presiding offi-
cer or a designated member of an
Atomic Safety and Licensing Board be-
comes unavailable during the course of
a hearing, the Commission or the Chief
Administrative Judge, as appropriate,
will designate another presiding officer
or Atomic Safety and Licensing Board
member. If he or she becomes unavail-
able after the hearing has been con-
cluded, then:

(1) The Commission may designate
another presiding officer;

(2) The Chief Administrative Judge
or the Commission, as appropriate,
may designate another Atomic Safety
and Licensing Board member to par-
ticipate in the decision;

(3) The Commission may direct that
the record be certified to it for deci-
sion.

(d) Substitution. If a presiding officer
or a designated member of an Atomic
Safety and Licensing Board is sub-
stituted for the one originally des-
ignated, any motion predicated upon
the substitution must be made within
five () days after the substitution.

§2.314 Appearance and practice be-
fore the Commission in adjudica-
tory proceedings.

(a) Standards of practice. In the exer-
cise of their functions under this sub-
part, the Commission, the Atomic
Safety and Licensing Boards, Adminis-
trative Law Judges, and Administra-
tive Judges function in a quasi-judicial
capacity. Accordingly, parties and
their representatives in proceedings
subject to this subpart are expected to
conduct themselves with honor, dig-
nity, and decorum as they should be-
fore a court of law.

(b) Representation. A person may ap-
pear in an adjudication on his or her
own behalf or by an attorney-at-law. A
partnership, corporation, or unincor-
porated association may be represented
by a duly authorized member or officer,
or by an attorney-at-law. A party may
be represented by an attorney-at-law if
the attorney is in good standing and
has been admitted to practice before
any Court of the United States, the
District of Columbia, or the highest
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court of any State, territory, or posses-
sion of the United States. Any person
appearing in a representative capacity
shall file with the Commission a writ-
ten notice of appearance. The notice
must state his or her name, address,
telephone number, and facsimile num-
ber and email address, if any; the name
and address of the person or entity on
whose behalf he or she appears; and, in
the case of an attorney-at-law, the
basis of his or her eligibility as a rep-
resentative or, in the case of another
representative, the basis of his or her
authority to act on behalf of the party.

(c) Reprimand, censure 0r Suspension
from the proceeding. (1) A presiding offi-
cer, or the Commission may, if nec-
essary for the orderly conduct of a pro-
ceeding, reprimand, censure or suspend
from participation in the particular
proceeding pending before it any party
or representative of a party who re-
fuses to comply with its directions, or
who is disorderly, disruptive, or en-
gages in contemptuous conduct.

(2) A reprimand, censure, or a suspen-
sion that is ordered to run for one day
or less must state the grounds for the
action in the record of the proceeding,
and must advise the person disciplined
of the right to appeal under paragraph
(c)(3) of this section. A suspension that
is ordered for a longer period must be
in writing, state the grounds on which
it is based, and advise the person sus-
pended of the right to appeal and to re-
quest a stay under paragraphs (c)(3)
and (c)(4) of this section. The suspen-
sion may be stayed for a reasonable
time in order for an affected party to
obtain other representation if this
would be necessary to prevent injus-
tice.

(3) Anyone disciplined under this sec-
tion may file an appeal with the Com-
mission within 25 days after issuance of
the order. The appeal must be in writ-
ing and state concisely, with sup-
porting argument, why the appellant
believes the order was erroneous, ei-
ther as a matter of fact or law. The
Commission shall consider each appeal
on the merits, including appeals in
cases in which the suspension period
has already run. If necessary for a full
and fair consideration of the facts, the
Commission may conduct further evi-
dentiary hearings, or may refer the
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matter to another presiding officer for
development of a record. In the latter
event, unless the Commission provides
specific directions to the presiding offi-
cer, that officer shall determine the
procedure to be followed and who shall
present evidence, subject to applicable
provisions of law. The hearing must
begin as soon as possible. In the case of
an attorney, if no appeal is taken of a
suspension, or, if the suspension is
upheld at the conclusion of the appeal,
the presiding officer, or the Commis-
sion, as appropriate, shall notify the
State bar(s) to which the attorney is
admitted. The notification must in-
clude copies of the order of suspension,
and, if an appeal was taken, briefs of
the parties, and the decision of the
Commission.

(4) A suspension exceeding one (1) day
is not effective for seventy-two (72)
hours from the date the suspension
order is issued. Within this time, a sus-
pended individual may request a stay
of the sanction from the appropriate
reviewing tribunal pending appeal. No
responses to the stay request from
other parties will be entertained. If a
timely stay request is filed, the suspen-
sion must be stayed until the reviewing
tribunal rules on the motion. The stay
request must be in writing and contain
the information specified in §2.342(b).
The Commission shall rule on the stay
request within ten (10) days after the
filing of the motion. The Commission
shall consider the factors specified in
§2.342(e)(1) and (e)(2) in determining
whether to grant or deny a stay appli-
cation.

[69 FR 2236, Jan. 14, 2004, as amended at 77
FR 46592, Aug. 3, 2012]

§2.315 Participation by a person not a
party.

(a) A person who is not a party (in-
cluding persons who are affiliated with
or represented by a party) may, in the
discretion of the presiding officer, be
permitted to make a limited appear-
ance by making an oral or written
statement of his or her position on the
issues at any session of the hearing or
any prehearing conference within the
limits and on the conditions fixed by
the presiding officer. However, that
person may not otherwise participate
in the proceeding. Such statements of
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position shall not be considered evi-
dence in the proceeding.

(b) The Secretary will give notice of
a hearing to any person who requests it
before the issuance of the notice of
hearing, and will furnish a copy of the
notice of hearing to any person who re-
quests it thereafter. If a communica-
tion bears more than one signature,
the Commission will give the notice to
the person first signing unless the com-
munication clearly indicates other-
wise.

(¢c) The presiding officer will afford
an interested State, local govern-
mental body (county, municipality or
other subdivision), and Federally-rec-
ognized Indian Tribe that has not been
admitted as a party under §2.309, a rea-
sonable opportunity to participate in a
hearing. The participation of any
State, local governmental body, or
Federally-recognized Indian Tribe shall
be limited to unresolved issues and
contentions, and issues and conten-
tions that are raised after the State,
local governmental body, or Federally-
recognized Indian Tribe becomes a par-
ticipant. Each State, local govern-
mental body, and Federally-recognized
Indian Tribe shall, in its request to
participate in a hearing, designate a
single representative for the hearing.
The representative shall be permitted
to introduce evidence, interrogate wit-
nesses where cross examination by the
parties is permitted, advise the Com-
mission without requiring the rep-
resentative to take a position with re-
spect to the issue, file proposed find-
ings in those proceedings where find-
ings are permitted, and petition for re-
view by the Commission under §2.341
with respect to the admitted conten-
tions. The representative shall identify
those contentions on which they will
participate in advance of any hearing
held.

(d) If a matter is taken up by the
Commission under §2.341 or sua sponte,
a person who is not a party may, in the
discretion of the Commission, be per-
mitted to file a brief ‘“‘amicus curiae.”
Such a person shall submit the amicus
brief together with a motion for leave
to do so which identifies the interest of
the person and states the reasons why
a brief is desirable. Unless the Commis-
sion provides otherwise, the brief must

Page 59 of 166

55



USCA Case #14-1225

§2.316

be filed within the time allowed to the
party whose position the brief will sup-
port. A motion of a person who is not
a party to participate in oral argument
before the Commission will be granted
at the discretion of the Commission.

[69 FR 2236, Jan. 14, 2004, as amended at 77
FR 46592, Aug. 3, 2012]

§2.316 Consolidation of parties.

On motion or on its or his own initia-
tive, the Commission or the presiding
officer may order any parties in a pro-
ceeding who have substantially the
same interest that may be affected by
the proceeding and who raise substan-
tially the same questions, to consoli-
date their presentation of evidence,
cross-examination, briefs, proposed
findings of fact, and conclusions of law
and argument. However, it may not
order any consolidation that would
prejudice the rights of any party. A
consolidation under this section may
be for all purposes of the proceeding,
all of the issues of the proceeding, or
with respect to any one or more issues
thereof.

§2.317 Separate hearings; consolida-

tion of proceedings.

(a) Separate hearings. On motion by
the parties or upon request of the pre-
siding officer for good cause shown, or
on its own initiative, the Commission
may establish separate hearings in a
proceeding if it is found that the action
will be conducive to the proper dis-
patch of its business and to the ends of
justice and will be conducted in accord-
ance with the other provisions of this
subpart.

(b) Consolidation of proceedings. On
motion and for good cause shown or on
its own initiative, the Commission or
the presiding officers of each affected
proceeding may consolidate for hearing
or for other purposes two or more pro-
ceedings, or may hold joint hearings
with interested States and/or other
Federal agencies on matters of concur-
rent jurisdiction, if it is found that the
action will be conducive to the proper
dispatch of its business and to the ends
of justice and will be conducted in ac-
cordance with the other provisions of
this subpart.
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§2.318 Commencement and termi-
nation of jurisdiction of presiding
officer.

(a) Unless the Commission orders
otherwise, the jurisdiction of the pre-
siding officer designated to conduct a
hearing over the proceeding, including
motions and procedural matters, com-
mences when the proceeding com-
mences. If a presiding officer has not
been designated, the Chief Administra-
tive Judge has jurisdiction or, if he or
she is unavailable, another administra-
tive judge or administrative law judge
has jurisdiction. A proceeding com-
mences when a notice of hearing or a
notice of proposed action under §2.105
is issued. When a notice of hearing pro-
vides that the presiding officer is to be
an administrative judge or an adminis-
trative law judge, the Chief Adminis-
trative Judge will designate by order
the administrative judge or adminis-
trative law judge, as appropriate, who
is to preside. The presiding officer’s ju-
risdiction in each proceeding termi-
nates when the period within which the
Commission may direct that the record
be certified to it for final decision ex-
pires, when the Commission renders a
final decision, or when the presiding of-
ficer withdraws from the case upon
considering himself or herself disquali-
fied, whichever is earliest.

(b) The Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, the Director, Office of
Federal and State Materials and Envi-
ronmental Management Programs, or
the Director, Office of Nuclear Mate-
rial Safety and Safeguards, as appro-
priate, may issue an order and take
any otherwise proper administrative
action with respect to a licensee who is
a party to a pending proceeding. Any
order related to the subject matter of
the pending proceeding may be modi-
fied by the presiding officer as appro-
priate for the purpose of the pro-
ceeding.

[69 FR 2236, Jan. 14, 2004, as amended at 73
FR 5716, Jan. 31, 2008; 77 FR 46592, Aug. 3,
2012]

§2.319 Power of the presiding officer.

A presiding officer has the duty to
conduct a fair and impartial hearing
according to law, to take appropriate
action to control the prehearing and
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hearing process, to avoid delay and to
maintain order. The presiding officer
has all the powers necessary to those
ends, including the powers to:

(a) Administer oaths and affirma-
tions;

(b) Issue subpoenas authorized by
law, including subpoenas requested by
a participant for the attendance and
testimony of witnesses or the produc-
tion of evidence upon the requestor’s
showing of general relevance and rea-
sonable scope of the evidence sought;

(c) Consolidate parties and pro-
ceedings in accordance with §§2.316 and
2.317 and/or direct that common inter-
ests be represented by a single spokes-
person;

(d) Rule on offers of proof and receive
evidence. In proceedings under this
part, strict rules of evidence do not
apply to written submissions. However,
the presiding officer may, on motion or
on the presiding officer’s own initia-
tive, strike any portion of a written
presentation or a response to a written
question that is irrelevant, immaterial,
unreliable, duplicative or cumulative.

(e) Restrict irrelevant, immaterial,
unreliable, duplicative or cumulative
evidence and/or arguments;

(f) Order depositions to be taken as
appropriate;

(g) Regulate the course of the hear-
ing and the conduct of participants;

(h) Dispose of procedural requests or
similar matters;

(i) Examine witnesses;

(j) Hold conferences before or during
the hearing for settlement, simplifica-
tion of contentions, or any other prop-
er purpose;

(k) Set reasonable schedules for the
conduct of the proceeding and take ac-
tions reasonably calculated to main-
tain overall schedules;

(1) Refer rulings to the Commission
under §2.323(f)(1), or certify questions
to the Commission for its determina-
tion, either in the presiding officer’s
discretion, or on petition of a party
under §2.323(f)(2), or on direction of the
Commission.

(m) Reopen a proceeding for the re-
ceipt of further evidence at any time
before the initial decision;

(n) Appoint special assistants from
the Atomic Safety and Licensing Board
Panel under §2.322;
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(o) Issue initial decisions as provided
in this part;

(p) Dispose of motions by written
order or by oral ruling during the
course of a hearing or prehearing con-
ference. The presiding officer should
ensure that parties not present for the
oral ruling are notified promptly of the
ruling;

(q) Issue orders necessary to carry
out the presiding officer’s duties and
responsibilities under this part; and

(r) Establish a schedule for briefs and
oral arguments to decide any admitted
contentions that, as determined by the
presiding officer, constitute pure issues
of law.

(s) Take any other action consistent
with the Act, this chapter, and 5 U.S.C.
551-558.

[69 FR 2236, Jan. 14, 2004, as amended at 77
FR 46592, Aug. 3, 2012]

§2.320 Default.

If a party fails to file an answer or
pleading within the time prescribed in
this part or as specified in the notice of
hearing or pleading, to appear at a
hearing or prehearing conference, to
comply with any prehearing order en-
tered by the presiding officer, or to
comply with any discovery order en-
tered by the presiding officer, the Com-
mission or the presiding officer may
make any orders in regard to the fail-
ure that are just, including, among
others, the following:

(a) Without further notice, find the
facts as to the matters regarding which
the order was made in accordance with
the claim of the party obtaining the
order, and enter the order as appro-
priate; or

(b) Proceed without further notice to
take proof on the issues specified.

§2.321 Atomic Safety and Licensing
Boards.

(a) The Commission or the Chief Ad-
ministrative Judge may establish one
or more Atomic Safety and Licensing
Boards, each comprised of three mem-
bers, one of whom will be qualified in
the conduct of administrative pro-
ceedings and two of whom have such
technical or other qualifications as the
Commission or the Chief Administra-
tive Judge determines to be appro-
priate to the issues to be decided. The
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members of an Atomic Safety and Li-
censing Board shall be designated from
the Atomic Safety and Licensing Board
Panel established by the Commission.
In proceedings for granting, sus-
pending, revoking, or amending li-
censes or authorizations as the Com-
mission may designate, the Atomic
Safety and Licensing Board shall per-
form the adjudicatory functions that
the Commission determines are appro-
priate.

(b) The Commission or the Chief Ad-
ministrative Judge may designate an
alternate qualified in the conduct of
administrative proceedings, or an al-
ternate having technical or other
qualifications, or both, for an Atomic
Safety and Licensing Board established
under paragraph (a) of this section. If a
member of a board becomes unavail-
able, the Commission or the Chief Ad-
ministrative Judge may constitute the
alternate qualified in the conduct of
administrative proceedings, or the al-
ternate having technical or other
qualifications, as appropriate, as a
member of the board by notifying the
alternate who will, as of the date of the
notification, serve as a member of the
board. If an alternate is unavailable or
no alternates have been designated,
and a member of a board becomes un-
available, the Commission or Chief Ad-
ministrative Judge may appoint a
member of the Atomic Safety and Li-
censing Board Panel who is qualified in
the conduct of administrative pro-
ceedings or a member having technical
or other qualifications, as appropriate,
as a member of the Atomic Safety and
Licensing Board by notifying the ap-
pointee who will, as of the date of the
notification, serve as a member of the
board.

(c) An Atomic Safety and Licensing
Board has the duties and may exercise
the powers of a presiding officer as
granted by §2.319 and otherwise in this
part. Any time when a board is in ex-
istence but is not actually in session,
any powers which could be exercised by
a presiding officer or by the Chief Ad-
ministrative Judge may be exercised
with respect to the proceeding by the
chairman of the board having jurisdic-
tion over it. Two members of an Atom-
ic Safety and Licensing Board con-
stitute a quorum if one of those mem-
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bers is the member qualified in the
conduct of administrative proceedings.

§2.322 Special assistants to the pre-
siding officer.

(a) In consultation with the Chief Ad-
ministrative Judge, the presiding offi-
cer may, at his or her discretion, ap-
point personnel from the Atomic Safe-
ty and Licensing Board Panel estab-
lished by the Commission to assist the
presiding officer in taking evidence and
preparing a suitable record for review.
The appointment may occur at any ap-
propriate time during the proceeding
but must, at the time of the appoint-
ment, be subject to the notice and dis-
qualification provisions as described in
§2.313. The special assistants may func-
tion as:

(1) Technical interrogators in their
individual fields of expertise. The in-
terrogators shall study the written tes-
timony and sit with the presiding offi-
cer to hear the presentation and, where
permitted in the proceeding, the cross-
examination by the parties of all wit-
nesses on the issues of the interroga-
tors’ expertise. The interrogators shall
take a leading role in examining the
witnesses to ensure that the record is
as complete as possible;

(2) Upon consent of all the parties,
special masters to hear evidentiary
presentations by the parties on specific
technical matters, and, upon comple-
tion of the presentation of evidence, to
prepare a report that would become
part of the record. Special masters may
rule on evidentiary issues brought be-
fore them, in accordance with §2.333.
Appeals from special masters’ rulings
may be taken to the presiding officer
in accordance with procedures estab-
lished in the presiding officer’s order
appointing the special master. Special
masters’ reports are advisory only; the
presiding officer retains final authority
with respect to the issues heard by the
special master;

(3) Alternate Atomic Safety and Li-
censing Board members to sit with the
presiding officer, to participate in the
evidentiary sessions on the issue for
which the alternate members were des-
ignated by examining witnesses, and to
advise the presiding officer of their
conclusions through an on-the-record
report. This report is advisory only;
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the presiding officer retains final au-
thority on the issue for which the al-
ternate member was designated; or

(4) Discovery master to rule on the
matters specified in §2.1018(a)(2).

(b) The presiding officer may, as a
matter of discretion, informally seek
the assistance of members of the Atom-
ic Safety and Licensing Board Panel to
brief the presiding officer on the gen-
eral technical background of subjects
involving complex issues that the pre-
siding officer might otherwise have dif-
ficulty in quickly grasping. These
briefings take place before the hearing
on the subject involved and supplement
the reading and study undertaken by
the presiding officer. They are not sub-
ject to the procedures described in
§2.313.

§2.323 Motions.

(a) Scope and general requirements—(1)
Applicability to §2.309(c). Section 2.309
motions for new or amended conten-
tions filed after the deadline in
§2.309(b) are not subject to the require-
ments of this section. For the purposes
of this section the term ‘‘all motions”
includes any motion except §2.309 mo-
tions for new or amended contentions
filed after the deadline.

(2) Presentation and disposition. All
motions must be addressed to the Com-
mission or other designated presiding
officer. All motions must be made no
later than ten (10) days after the occur-
rence or circumstance from which the
motion arises. All written motions
must be filed with the Secretary and
served on all parties to the proceeding.

(b) Form and content. Unless made
orally on-the-record during a hearing,
or the presiding officer directs other-
wise, or under the provisions of subpart
N of this part, a motion must be in
writing, state with particularity the
grounds and the relief sought, be ac-
companied by any affidavits or other
evidence relied on, and, as appropriate,
a proposed form of order. A motion
must be rejected if it does not include
a certification by the attorney or rep-
resentative of the moving party that
the movant has made a sincere effort
to contact other parties in the pro-
ceeding and resolve the issue(s) raised
in the motion, and that the movant’s
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efforts to resolve the issue(s) have been
unsuccessful.

(c) Answers to motions. Within ten (10)
days after service of a written motion,
or other period as determined by the
Secretary, the Assistant Secretary, or
the presiding officer, a party may file
an answer in support of or in opposi-
tion to the motion, accompanied by af-
fidavits or other evidence. The moving
party has no right to reply, except as
permitted by the Secretary, the Assist-
ant Secretary, or the presiding officer.
Permission may be granted only in
compelling circumstances, such as
where the moving party demonstrates
that it could not reasonably have an-
ticipated the arguments to which it
seeks leave to reply.

(d) Accuracy in filing. All parties are
obligated, in their filings before the
presiding officer and the Commission,
to ensure that their arguments and as-
sertions are supported by appropriate
and accurate references to legal au-
thority and factual basis, including, as
appropriate, citations to the record.
Failure to do so may result in appro-
priate sanctions, including striking a
matter from the record or, in extreme
circumstances, dismissal of the party.

(e) Motions for reconsideration. Mo-
tions for reconsideration may not be
filed except upon leave of the presiding
officer or the Commission, upon a
showing of compelling circumstances,
such as the existence of a clear and ma-
terial error in a decision, which could
not have reasonably been anticipated,
that renders the decision invalid. A
motion must be filed within ten (10)
days of the action for which reconsider-
ation is requested. The motion and any
responses to the motion are limited to
ten (10) pages.

(f) Referral and certifications to the
Commission. (1) If, in the judgment of
the presiding officer, the presiding offi-
cer’s decision raises significant and
novel legal or policy issues, or prompt
decision by the Commission is nec-
essary to materially advance the or-
derly disposition of the proceeding,
then the presiding officer may prompt-
ly refer the ruling to the Commission.
This standard also applies to matters
certified to the Commission. The pre-
siding officer shall notify the parties of
the referral or certification either by
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announcement on-the-record or by
written notice if the hearing is not in
session.

(2) A party may petition the pre-
siding officer to certify a question to
the Commission for early review. The
presiding officer shall apply the cri-
teria in §2.341(f)(1) in determining
whether to grant the petition for cer-
tification. No motion for reconsider-
ation of the presiding officer’s ruling
on a petition for certification will be
entertained.

(g) Effect of filing a motion, petition, or
certification of question to the Commis-
sion. Unless otherwise ordered, neither
the filing of a motion, the filing of a
petition for certification, nor the cer-
tification of a question to the Commis-
sion stays the proceeding or extends
the time for the performance of any
act.

(h) Motions to compel discovery. Par-
ties may file answers to motions to
compel discovery in accordance with
paragraph (c) of this section. The pre-
siding officer, in his or her discretion,
may order that the answer be given
orally during a telephone conference or
other prehearing conference, rather
than in writing. If responses are given
over the telephone, the presiding offi-
cer shall issue a written order on the
motion summarizing the views pre-
sented by the parties. This does not
preclude the presiding officer from
issuing a prior oral ruling on the mat-
ter effective at the time of the ruling,
if the terms of the ruling are incor-
porated in the subsequent written
order.

[69 FR 2236, Jan. 14, 2004, as amended at 77
FR 46593, Aug. 3, 2012]
§2.324 Order of procedure.

The presiding officer or the Commis-
sion will designate the order of proce-
dure at a hearing. The proponent of an
order will ordinarily open and close.

§2.325 Burden of proof.

Unless the presiding officer otherwise
orders, the applicant or the proponent
of an order has the burden of proof.

§2.326 Motions to reopen.

(a) A motion to reopen a closed
record to consider additional evidence
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will not be granted unless the following
criteria are satisfied:

(1) The motion must be timely. How-
ever, an exceptionally grave issue may
be considered in the discretion of the
presiding officer even if untimely pre-
sented;

(2) The motion must address a sig-
nificant safety or environmental issue;
and

(3) The motion must demonstrate
that a materially different result
would be or would have been likely had
the newly proffered evidence been con-
sidered initially.

(b) The motion must be accompanied
by affidavits that set forth the factual
and/or technical bases for the movant’s
claim that the criteria of paragraph (a)
of this section have been satisfied. Affi-
davits must be given by competent in-
dividuals with knowledge of the facts
alleged, or by experts in the disciplines
appropriate to the issues raised. Evi-
dence contained in affidavits must
meet the admissibility standards of
this subpart. Each of the criteria must
be separately addressed, with a specific
explanation of why it has been met.
When multiple allegations are in-
volved, the movant must identify with
particularity each issue it seeks to liti-
gate and specify the factual and/or
technical bases which it believes sup-
port the claim that this issue meets
the criteria in paragraph (a) of this sec-
tion.

(c) A motion predicated in whole or
in part on the allegations of a confiden-
tial informant must identify to the
presiding officer the source of the alle-
gations and must request the issuance
of an appropriate protective order.

(d) A motion to reopen that relates
to a contention not previously in con-
troversy among the parties must also
satisfy the §2.309(c) requirements for
new or amended contentions filed after
the deadline in §2.309(b).

[69 FR 2236, Jan. 14, 2004, as amended at 77
FR 46593, Aug. 3, 2012]

§2.327

(a) Recording hearings. A hearing will
be recorded stenographically or by
other means under the supervision of
the presiding officer. If the hearing is
recorded on videotape or some other

Official recording; transcript.

Page 64 of 166

60



USCA Case #14-1225

Nuclear Regulatory Commission

video medium, before an official tran-
script is prepared under paragraph (b)
of this section, that video recording
will be considered to constitute the
record of events at the hearing.

(b) Official transcript. For each hear-
ing, a transcript will be prepared from
the recording made in accordance with
paragraph (a) of this section that will
be the sole official transcript of the
hearing. The transcript will be pre-
pared by an official reporter who may
be designated by the Commission or
may be a regular employee of the Com-
mission. Except as limited by section
181 of the Act or order of the Commis-
sion, the transcript will be available
for inspection in the agency’s public
records system.

(c) Awvailability of copies. Copies of
transcripts prepared in accordance
with paragraph (b) of this section are
available to the parties and to the pub-
lic from the official reporter on pay-
ment of the charges fixed therefor. If a
hearing is recorded on videotape or
other video medium, copies of the re-
cording of each daily session of the
hearing may be made available to the
parties and to the public from the pre-
siding officer upon payment of a charge
specified by the Chief Administrative
Judge.

(d) Transcript corrections. Corrections
of the official transcript may be made
only in the manner provided by this
paragraph. Corrections ordered or ap-
proved by the presiding officer must be
included in the record as an appendix.
When so incorporated, the Secretary
shall make the necessary physical cor-
rections in the official transcript so
that it will incorporate the changes or-
dered. In making corrections, pages
may not be substituted but, to the ex-
tent practicable, corrections must be
made by running a line through the
matter to be changed without oblitera-
tion and writing the matter as changed
immediately above. If the correction
consists of an insertion, it must be
added by rider or interlineation as near
as possible to the text which is in-
tended to precede and follow it.

§2.328 Hearings to be public.

Except as may be requested under
section 181 of the Act, all hearings will
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be public unless otherwise ordered by
the Commission.

§2.329 Prehearing conference.

(a) Necessity for prehearing conference;
timing. The Commission or the pre-
siding officer may, and in the case of a
proceeding on an application for a con-
struction permit or an operating li-
cense for a facility of a type described
in §50.21(b) or §50.22 of this chapter or
a testing facility, shall direct the par-
ties or their counsel to appear at a
specified time and place for a con-
ference or conferences before trial. A
prehearing conference in a proceeding
involving a construction permit or op-
erating license for a facility of a type
described in §50.21(b) or §50.22 of this
chapter must be held within sixty (60)
days after discovery has been com-
pleted or any other time specified by
the Commission or the presiding offi-
cer.

(b) Objectives. The following subjects
may be discussed, as directed by the
Commission or the presiding officer, at
the prehearing conference:

(1) Expediting the disposition of the
proceeding;

(2) Establishing early and continuing
control so that the proceeding will not
be protracted because of lack of man-
agement;

(3) Discouraging wasteful prehearing
activities;

(4) Improving the quality of the hear-
ing through more thorough prepara-
tion, and;

(5) Facilitating the settlement of the
proceeding or any portions of it.

(c) Other matters for consideration. As
appropriate for the particular pro-
ceeding, a prehearing conference may
be held to consider such matters as:

(1) Simplification, clarification, and
specification of the issues;

(2) The necessity or desirability of
amending the pleadings;

(3) Obtaining stipulations and admis-
sions of fact and the contents and au-
thenticity of documents to avoid un-
necessary proof, and advance rulings
from the presiding officer on the ad-
missibility of evidence;

(4) The appropriateness and timing of
summary disposition motions under
subparts G and L of this part, including
appropriate limitations on the page
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length of motions and responses there-
to;

(5) The control and scheduling of dis-
covery, including orders affecting dis-
closures and discovery under the dis-
covery provisions in subpart G of this
part.

(6) Identification of witnesses and
documents, and the limitation of the
number of expert witnesses, and other
steps to expedite the presentation of
evidence, including the establishment
of reasonable limits on the time al-
lowed for presenting direct and, where
permitted, cross-examination evidence;

(7) The disposition of pending mo-
tions;

(8) Settlement and the use of special
procedures to assist in resolving any
issues in the proceeding;

(9) The need to adopt special proce-
dures for managing potentially dif-
ficult or protracted proceedings that
may involve particularly complex
issues, including the establishment of
separate hearings with respect to any
particular issue in the proceeding;

(10) The setting of a hearing sched-
ule, including any appropriate limita-
tions on the scope and time permitted
for cross-examination where cross-ex-
amination is permitted; and

(11) Other matters that the Commis-
sion or presiding officer determines
may aid in the just and orderly disposi-
tion of the proceeding.

(d) Reports. Prehearing conferences
may be reported stenographically or by
other means.

(e) Prehearing conference order. The
presiding officer shall enter an order
that recites the action taken at the
conference, the amendments allowed to
the pleadings and agreements by the
parties, and the issues or matters in
controversy to be determined in the
proceeding. Any objections to the order
must be filed by a party within five (5)
days after service of the order. Parties
may not file replies to the objections
unless the presiding officer so directs.
The filing of objections does not stay
the decision unless the presiding offi-
cer so orders. The presiding officer may
revise the order in the light of the ob-
jections presented and, as permitted by
§2.319(1), may certify for determination
to the Commission any matter raised
in the objections the presiding officer
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finds appropriate. The order controls
the subsequent course of the pro-
ceeding unless modified for good cause.

§2.330 Stipulations.

Apart from any stipulations made
during or as a result of a prehearing
conference, the parties may stipulate
in writing at any stage of the pro-
ceeding or orally during the hearing,
any relevant fact or the contents or au-
thenticity of any document. These
stipulations may be received in evi-
dence. The parties may also stipulate
as to the procedure to be followed in
the proceeding. These stipulations
may, on motion of all parties, be recog-
nized by the presiding officer to govern
the conduct of the proceeding.

§2.331 Oral argument before the pre-
siding officer.

When, in the opinion of the presiding
officer, time permits and the nature of
the proceeding and the public interest
warrant, the presiding officer may
allow, and fix a time for, the presen-
tation of oral argument. The presiding
officer will impose appropriate limits
of time on the argument. The tran-
script of the argument is part of the
record.

§2.332 General case scheduling and
management.

(a) Scheduling order. The presiding of-
ficer shall, as soon as practicable after
consulting with the parties by a sched-
uling conference, telephone, mail, or
other suitable means, enter a sched-
uling order that establishes limits for
the time to file motions, conclude dis-
covery, commence the oral phase of the
hearing (if applicable), and take other
actions in the proceeding. The sched-
uling order may also include:

(1) Modifications of the times for dis-
closures under §§2.336 and 2.704 and of
the extent of discovery to be per-
mitted;

(2) The date or dates for prehearing
conferences; and

(3) Any other matters appropriate in
the circumstances of the proceeding.

(b) Model milestones. In developing the
scheduling order under paragraph (a) of
this section, the presiding officer shall
utilize the applicable model milestones
in Appendix B to this part as a starting
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point. The presiding officer shall make
appropriate modifications based upon
all relevant information, including but
not limited to, the number of conten-
tions admitted, the complexity of the
issues presented, relevant consider-
ations which a party may bring to the
attention of the presiding officer, the
NRC staff’s schedule for completion of
its safety and environmental evalua-
tions (paragraph (e) of this section),
and the NRC’s interest in providing a
fair and expeditious resolution of the
issues sought to be adjudicated by the
parties in the proceeding.

(c) Objectives of scheduling order. The
scheduling order must have as its ob-
jectives proper case management pur-
poses such as:

(1) Expediting the disposition of the
proceeding;

(2) Establishing early and continuing
control so that the proceeding will not
be protracted because of lack of man-
agement;

(3) Discouraging wasteful prehearing
activities;

(4) Improving the quality of the hear-
ing through more thorough prepara-
tion; and

(5) Facilitating the settlement of the
proceeding or any portions thereof, in-
cluding the use of Alternative Dispute
Resolution, when and if the presiding
officer, upon consultation with the par-
ties, determines that these types of ef-
forts should be pursued.

(d) Effect of NRC staff’s schedule on
scheduling order. In establishing a
schedule, the presiding officer shall
take into consideration the NRC staff’s
projected schedule for completion of its
safety and environmental evaluations
to ensure that the hearing schedule
does not adversely impact the staff’s
ability to complete its reviews in a
timely manner. Hearings on safety
issues may be commenced before publi-
cation of the NRC staff’s safety evalua-
tion upon a finding by the presiding of-
ficer that commencing the hearings at
that time would expedite the pro-
ceeding. Where an environmental im-
pact statement (EIS) is involved, hear-
ings on environmental issues addressed
in the EIS may not commence before
the issuance of the final EIS. In addi-
tion, discovery against the NRC staff
on safety or environmental issues, re-
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spectively, should be suspended until
the staff has issued the SER or EIS, un-
less the presiding officer finds that the
commencement of discovery against
the NRC staff (as otherwise permitted
by the provisions of this part) before
the publication of the pertinent docu-
ment will not adversely affect comple-
tion of the document and will expedite
the hearing.

[69 FR 2236, Jan. 14, 2004, as amended at 70
FR 20461, Apr. 20, 2005]

§2.333 Authority of the presiding offi-
cer to regulate procedure in a hear-
ing.

To prevent unnecessary delays or an
unnecessarily large record, the pre-
siding officer:

(a) May limit the number of wit-
nesses whose testimony may be cumu-
lative;

(b) May strike argumentative, repeti-
tious, cumulative, unreliable, immate-
rial, or irrelevant evidence;

(c) Shall require each party or partic-
ipant who requests permission to con-
duct cross-examination to file a cross-
examination plan for each witness or
panel of witnesses the party or partici-
pant proposes to cross-examine;

(d) Must ensure that each party or
participant permitted to conduct cross-
examination conducts its cross-exam-
ination in conformance with the par-
ty’s or participant’s cross-examination
plan filed with the presiding officer;

(e) May take necessary and proper
measures to prevent argumentative,
repetitious, or cumulative cross-exam-
ination; and

(f) May impose such time limitations
on arguments as the presiding officer
determines appropriate, having regard
for the volume of the evidence and the
importance and complexity of the
issues involved.

§2.334 Implementing hearing schedule
for proceeding.

(a) Unless the Commission directs
otherwise in a particular proceeding,
the presiding officer assigned to the
proceeding shall, based on information
and projections provided by the parties
and the NRC staff, take appropriate ac-
tion to maintain the hearing schedule
established by the presiding officer in
accordance with 10 CFR 2.332(a) of this
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part for the completion of the evi-
dentiary record and, as appropriate,
the issuance of its initial decision.

(b) Modification of hearing schedule. A
hearing schedule may not be modified
except upon a finding of good cause by
the presiding officer or the Commis-
sion. In making such a good cause de-
termination, the presiding officer or
the Commission should take into ac-
count the following factors, among
other things:

(1) Whether the requesting party has
exercised due diligence to adhere to the
schedule;

(2) Whether the requested change is
the result of unavoidable cir-
cumstances; and

(3) Whether the other parties have
agreed to the change and the overall ef-
fect of the change on the schedule of
the case.

(c) The presiding officer shall provide
written notification to the Commission
any time during the course of the pro-
ceeding when it appears that there will
be a delay of more than forty-five (45)
days in meeting any of the dates for
major activities in the hearing sched-
ule established by the presiding officer
under 10 CFR 2.332(a), or that the com-
pletion of the record or the issuance of
the initial decision will be delayed
more than sixty (60) days beyond the
time specified in the hearing schedule
established under 10 CFR 2.332(a). The
notification must include an expla-
nation of the reasons for the projected
delay and a description of the actions,
if any, that the presiding officer or the
Board proposes to take to avoid or
mitigate the delay.

[70 FR 20461, Apr. 20, 2005]

§2.335 Consideration of Commission
rules and regulations in adjudica-
tory proceedings.

(a) Except as provided in paragraphs
(b), (¢), and (d) of this section, no rule
or regulation of the Commission, or
any provision thereof, concerning the
licensing of production and utilization
facilities, source material, special nu-
clear material, or byproduct material,
is subject to attack by way of dis-
covery, proof, argument, or other
means in any adjudicatory proceeding
subject to this part.
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(b) A participant to an adjudicatory
proceeding subject to this part may pe-
tition that the application of a speci-
fied Commission rule or regulation or
any provision thereof, of the type de-
scribed in paragraph (a) of this section,
be waived or an exception be made for
the particular proceeding. The sole
ground for petition of waiver or excep-
tion is that special circumstances with
respect to the subject matter of the
particular proceeding are such that the
application of the rule or regulation (or
a provision of it) would not serve the
purposes for which the rule or regula-
tion was adopted. The petition must be
accompanied by an affidavit that iden-
tifies the specific aspect or aspects of
the subject matter of the proceeding as
to which the application of the rule or
regulation (or provision of it) would
not serve the purposes for which the
rule or regulation was adopted. The af-
fidavit must state with particularity
the special circumstances alleged to
justify the waiver or exception re-
quested. Any other participant may
file a response by counter-affidavit or
otherwise.

(c) If, on the basis of the petition, af-
fidavit, and any response permitted
under paragraph (b) of this section, the
presiding officer determines that the
petitioning participant has not made a
prima facie showing that the applica-
tion of the specific Commission rule or
regulation (or provision thereof) to a
particular aspect or aspects of the sub-
ject matter of the proceeding would
not serve the purposes for which the
rule or regulation was adopted and
that application of the rule or regula-
tion should be waived or an exception
granted, no evidence may be received
on that matter and no discovery, cross
examination, or argument directed to
the matter will be permitted, and the
presiding officer may not further con-
sider the matter.

(d) If, on the basis of the petition, af-
fidavit and any response provided for in
paragraph (b) of this section, the pre-
siding officer determines that the prima
facie showing required by paragraph (b)
of this section has been made, the pre-
siding officer shall, before ruling on the
petition, certify the matter directly to
the Commission (the matter will be
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certified to the Commission notwith-
standing other provisions on certifi-
cation in this part) for a determination
in the matter of whether the applica-
tion of the Commission rule or regula-
tion or provision thereof to a par-
ticular aspect or aspects of the subject
matter of the proceeding, in the con-
text of this section, should be waived
or an exception made. The Commission
may, among other things, on the basis
of the petition, affidavits, and any re-
sponse, determine whether the applica-
tion of the specified rule or regulation
(or provision thereof) should be waived
or an exception be made. The Commis-
sion may direct further proceedings as
it considers appropriate to aid its de-
termination.

(e) Whether or not the procedure in
paragraph (b) of this section is avail-
able, a participant to an initial or re-
newal licensing proceeding may file a
petition for rulemaking under §2.802.

[69 FR 2236, Jan. 14, 2004, as amended at 77
FR 46593, Aug. 3, 2012]

§2.336 General discovery.

(a) Except for proceedings conducted
under subparts G and J of this part or
as otherwise ordered by the Commis-
sion, the presiding officer or the Atom-
ic Safety and Licensing Board assigned
to the proceeding, all parties, other
than the NRC staff, to any proceeding
subject to this part shall, within thirty
(30) days of the issuance of the order
granting a request for hearing or peti-
tion to intervene and without further
order or request from any party, dis-
close and provide:

(1) The name and, if known, the ad-
dress and telephone number of any per-
son, including any expert, upon whose
opinion the party bases its claims and
contentions and may rely upon as a
witness, and a copy of the analysis or
other authority upon which that per-
son bases his or her opinion;

(2)(1) A copy, or a description by cat-
egory and location, of all documents
and data compilations in the posses-
sion, custody, or control of the party
that are relevant to the contentions,
provided that if only a description is
provided of a document or data com-
pilation, a party shall have the right to
request copies of that document and/or
data compilation, and
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(ii) A copy (for which there is no
claim of privilege or protected status),
or a description by category and loca-
tion, of all tangible things (e.g., books,
publications and treatises) in the pos-
session, custody or control of the party
that are relevant to the contention.

(iii) When any document, data com-
pilation, or other tangible thing that
must be disclosed is publicly available
from another source, such as at the
NRC Web site, http:/www.nrc.gov, and/
or the NRC Public Document Room, a
sufficient disclosure would be the loca-
tion, the title and a page reference to
the relevant document, data compila-
tion, or tangible thing.

(3) A list of documents otherwise re-
quired to be disclosed for which a claim
of privilege or protected status is being
made, together with sufficient infor-
mation for assessing the claim of privi-
lege or protected status of the docu-
ments.

(b) Except for proceedings conducted
under subparts G and J of this part or
as otherwise ordered by the Commis-
sion, the presiding officer, or the
Atomic Safety and Licensing Board as-
signed to the proceeding, the NRC staff
must, within 30 days of the issuance of
the order granting a request for hear-
ing or petition to intervene and with-
out further order or request from any
party, disclose or provide to the extent
available (but excluding those docu-
ments for which there is a claim of
privilege or protected status):

(1) The application (if applicable) and
applicant or licensee requests that are
relevant to the admitted contentions
and are associated with the application
or proposed action that is the subject
of the proceeding;

(2) NRC correspondence with the ap-
plicant or licensee that is relevant to
the admitted contentions and associ-
ated with the application or proposed
action that is the subject of the pro-
ceeding;

(3) All documents (including docu-
ments that provide support for, or op-
position to, the application or proposed
action) that both support the NRC
staff’s review of the application or pro-
posed action that is the subject of the
proceeding and are relevant to the ad-
mitted contentions;
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(4) Any NRC staff documents that
both represent the NRC staff’s deter-
mination on the application or pro-
posal that is the subject of the pro-
ceeding and are relevant to the admit-
ted contentions; and

(5) A list of all otherwise-discover-
able documents for which a claim of
privilege or protected status is being
made, together with sufficient infor-
mation for assessing the claim of privi-
lege or protected status of the docu-
ments.

(c) Bach party and the NRC staff
shall make its initial disclosures under
paragraphs (a) and (b) of this section,
based on the information and docu-
mentation then reasonably available to
it. A party, including the NRC staff, is
not excused from making the required
disclosures because it has not fully
completed its investigation of the case,
it challenges the sufficiency of another
entity’s disclosures, or that another
entity has not yet made its disclosures.
All disclosures under this section must
be accompanied by a certification (by
sworn affidavit) that all relevant mate-
rials required by this section have been
disclosed, and that the disclosures are
accurate and complete as of the date of
the certification.

(d) The duty of disclosure under this
section is continuing. Parties must up-
date their disclosures every month
after initial disclosures on a due date
selected by the presiding officer in the
order admitting contentions, unless
the parties agree upon a different due
date or frequency. The disclosure up-
date shall be limited to documents sub-
ject to disclosure under this section
and does not need to include docu-
ments that are developed, obtained, or
discovered during the two weeks before
the due date. Disclosure updates shall
include any documents subject to dis-
closure that were not included in any
previous disclosure update. The duty to
update disclosures relevant to an ad-
mitted contention ends when the pre-
siding officer issues a decision resolv-
ing the contention, or at such other
time as may be specified by the pre-
siding officer or the Commission.

(e)(1) The presiding officer may im-
pose sanctions, including dismissal of
specific contentions, dismissal of the
adjudication, denial or dismissal of the

Document #1543761

70

Filed: 03/23/2015

10 CFR Ch. | (1-1-14 Edition)

application or proposed action, or the
use of the discovery provisions in sub-
part G of this part against the offend-
ing party, for the offending party’s
continuing unexcused failure to make
the disclosures required by this sec-
tion.

(2) The presiding officer may impose
sanctions on a party that fails to pro-
vide any document or witness name re-
quired to be disclosed under this sec-
tion, unless the party demonstrates
good cause for its failure to make the
disclosure required by this section. A
sanction that may be imposed by the
presiding officer is prohibiting the ad-
mission into evidence of documents or
testimony of the witness proffered by
the offending party in support of its
case.

(f)(1) In the event of a dispute over
disclosure of documents and records in-
cluding Safeguards Information re-
ferred to in Sections 147 and 181 of the
Atomic Energy Act of 1954, as amend-
ed, the presiding officer may issue an
order requiring disclosure if—

(i) The presiding officer finds that
the individual seeking access to Safe-
guards Information to participate in an
NRC adjudication has the requisite
“need to know’’, as defined in 10 CFR
73.2;

(ii) The individual has undergone an
FBI criminal history records check,
unless exempt under 10 CFR 73.22(b)(3)
or 73.23(b)(3), as applicable, by submit-
ting fingerprints to the NRC Office of
Administration, Security Processing
Unit, Mail Stop T-6E46, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, and otherwise following
the procedures in 10 CFR 73.57(d) for
submitting and processing fingerprints.
However, before a final adverse deter-
mination by the NRC Office of Admin-
istration on an individual’s criminal
history records check is made, the indi-
vidual shall be afforded the protections
provided by 10 CFR 73.57; and

(iii) The NRC Office of Administra-
tion has found, based upon a back-
ground check, that the individual is
trustworthy and reliable, unless ex-
empt under 10 CFR 73.22(b)(3) or
73.23(b)(3), as applicable. In addition to
the protections provided by 10 CFR
73.57 for adverse determinations based
on criminal history records checks, the
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Office of Administration must take the
following actions before making a final
adverse determination on an individ-
ual’s background check for trust-
worthiness and reliability. The Office
of Administration will:

(A) For the purpose of assuring cor-
rect and complete information, provide
to the individual any records, in addi-
tion to those required to be provided
under 10 CFR 73.57(e)(1), that were con-
sidered in the trustworthiness and reli-
ability determination;

(B) Resolve any challenge by the in-
dividual to the completeness or accu-
racy of the records described in
§2.336(f)(1)(iii)(A). The individual may
make this challenge by submitting in-
formation and/or an explanation to the
Office of Administration. The chal-
lenge must be submitted within 10 days
of the distribution of the records de-
scribed in §2.336(f)(1)(iii)(A), and the
Office of Administration must prompt-
ly resolve any challenge.

(iv) Individuals seeking access to
Safeguards Information to participate
in an NRC adjudication for whom the
NRC Office of Administration has made
a final adverse determination on trust-
worthiness and reliability may submit
a request to the Chief Administrative
Judge for review of the adverse deter-
mination. Upon receiving such a re-
quest, the Chief Administrative Judge
shall designate an officer other than
the presiding officer of the proceeding
to review the adverse determination.
For purposes of review, the adverse de-
termination must be in writing and set
forth the grounds for the determina-
tion. The request for review shall be
served on the NRC staff and may in-
clude additional information for review
by the designated officer. The request
must be filed within 15 days after re-
ceipt of the adverse determination by
the person against whom the adverse
determination has been made. Within
10 days of receipt of the request for re-
view and any additional information,
the NRC staff will file a response indi-
cating whether the request and addi-
tional information has caused the NRC
Office of Administration to reverse its
adverse determination. The designated
officer may reverse the Office of Ad-
ministration’s final adverse determina-
tion only if the officer finds, based on
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all the information submitted, that the
adverse determination constitutes an
abuse of discretion. The designated of-
ficer’s decision must be rendered with-
in 15 days after receipt of the staff fil-
ing indicating that the request for re-
view and additional information has
not changed the NRC Office of Admin-
istration’s adverse determination.

(2) The presiding officer may include
in an order any protective terms and
conditions (including affidavits of non-
disclosure) as may be necessary and ap-
propriate to prevent the unauthorized
disclosure of Safeguards Information.

(3) When Safeguards Information pro-
tected from unauthorized disclosure
under Section 147 of the Atomic Energy
Act of 1954, as amended, is received and
possessed by anyone other than the
NRC staff, it must also be protected ac-
cording to the requirements of §73.21
and the requirements of §73.22 or §73.23
of this chapter, as applicable.

(4) The presiding officer may also
prescribe additional procedures to ef-
fectively safeguard and prevent disclo-
sure of Safeguards Information to un-
authorized persons with minimum im-
pairment of the procedural rights
which would be available if Safeguards
Information were not involved.

(5) In addition to any other sanction
that may be imposed by the presiding
officer for violation of an order issued
pursuant to this paragraph, violation
of a provision for the protection of
Safeguards Information from unau-
thorized disclosure that is contained in
an order may be subject to a civil pen-
alty imposed under §2.205.

(6) For the purpose of imposing the
criminal penalties contained in Section
223 of the Atomic Energy Act of 1954, as
amended, a provision for the protection
of Safeguards Information from unau-
thorized disclosure that is contained in
an order issued pursuant to this para-
graph is considered to be issued under
Section 161b of the Atomic Energy Act
of 1954, as amended.

(7) If a presiding officer has yet to be
appointed, the authority to take the
actions described in paragraphs (f)(1) to
(£)(6) of this section resides in the offi-
cer with jurisdiction under §2.318(a).

(g) The disclosures required by this
section constitute the sole discovery
permitted for NRC proceedings under
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this part unless there is further provi-
sion for discovery under the specific
subpart under which the hearing will
be conducted or unless the Commission
provides otherwise in a specific pro-
ceeding.

[69 FR 2236, Jan. 14, 2004, as amended at 73
FR 63567, Oct. 24, 2008, 77 FR 46593, Aug. 3,
2012]

§2.337

(a) Admissibility. Only relevant, mate-
rial, and reliable evidence which is not
unduly repetitious will be admitted.
Immaterial or irrelevant parts of an
admissible document will be segregated
and excluded so far as is practicable.

(b) Objections. An objection to evi-
dence must briefly state the grounds of
objection. The transcript must include
the objection, the grounds, and the rul-
ing. Exception to an adverse ruling is
preserved without notation on-the-
record.

(c) Offer of proof. An offer of proof,
made in connection with an objection
to a ruling of the presiding officer ex-
cluding or rejecting proffered oral tes-
timony, must consist of a statement of
the substance of the proffered evidence.
If the excluded evidence is in written
form, a copy must be marked for iden-
tification. Rejected exhibits, ade-
quately marked for identification,
must be retained in the record.

(d) Ezhibits. A written exhibit will
not be received in evidence unless the
original and two copies are offered and
a copy is furnished to each party, or
the parties have been previously fur-
nished with copies or the presiding offi-
cer directs otherwise. The presiding of-
ficer may permit a party to replace
with a true copy an original document
admitted in evidence.

(e) Official record. An official record
of a government agency or entry in an
official record may be evidenced by an
official publication or by a copy at-
tested by the officer having legal cus-
tody of the record and accompanied by
a certificate of his custody.

(f) Official notice. (1) The Commission
or the presiding officer may take offi-
cial notice of any fact of which a court
of the United States may take judicial
notice or of any technical or scientific
fact within the knowledge of the Com-
mission as an expert body. Each fact

Evidence at a hearing.
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officially noticed under this paragraph
must be specified in the record with
sufficient particularity to advise the
parties of the matters which have been
noticed or brought to the attention of
the parties before final decision and
each party adversely affected by the
decision shall be given opportunity to
controvert the fact.

(2) If a decision is stated to rest in
whole or in part on official notice of a
fact which the parties have not had a
prior opportunity to controvert, a
party may controvert the fact by filing
an appeal from an initial decision or a
petition for reconsideration of a final
decision. The appeal must clearly and
concisely set forth the information re-
lied upon to controvert the fact.

(g) Proceedings involving applications—
(1) Facility construction permits. In a
proceeding involving an application for
construction permit for a production or
utilization facility, the NRC staff shall
offer into evidence any report sub-
mitted by the ACRS in the proceeding
in compliance with section 182(b) of the
Act, any safety evaluation prepared by
the NRC staff, and any environmental
impact statement prepared in the pro-
ceeding under subpart A of part 51 of
this chapter by the Director, Office of
Nuclear Reactor Regulation, Director,
Office of New Reactors, Director, Office
of Federal and State Materials and En-
vironmental Management Programs, or
Director, Office of Nuclear Material
Safety and Safeguards, as appropriate,
or his or her designee.

(2) Other applications where the NRC
staff is a party. In a proceeding involv-
ing an application for other than a con-
struction permit for a production or
utilization facility, the NRC staff shall
offer into evidence:

(i) Any report submitted by the
ACRS in the proceeding in compliance
with section 182(b) of the Act;

(ii) At the discretion of the NRC
staff, a safety evaluation prepared by
the NRC staff and/or NRC staff testi-
mony and evidence on the contention
or contested matter prepared in ad-
vance of the completion of the safety
evaluation;

(iii) Any NRC staff statement of posi-
tion on the contention or contested
matter provided to the presiding offi-
cer under §2.1202(a); and
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(iv) Any environmental impact state-
ment or environmental assessment pre-
pared in the proceeding under subpart
A of part 51 of this chapter by the Di-
rector, Office of Nuclear Reactor Regu-
lation, Director, Office of New Reac-
tors, Director, Office of Federal and
State Materials and Environmental
Management Programs, or Director,
Office of Nuclear Material Safety and
Safeguards, as appropriate, or his or
her designee if there is any, but only if
there are admitted contentions or con-
tested matters with respect to the ade-
quacy of the environmental impact
statement or environmental assess-
ment.

(3) Other applications where the NRC
staff is not a party. In a proceeding in-
volving an application for other than a
construction permit for a production or
utilization facility, the NRC staff shall
offer into evidence, and (with the ex-
ception of an ACRS report) provide one
or more sponsoring witnesses, for:

(i) Any report submitted by the
ACRS in the proceeding in compliance
with section 182(b) of the Act;

(ii) At the discretion of the NRC
staff, a safety evaluation prepared by
the NRC staff and/or NRC staff testi-
mony and evidence on the contention
or contested matter prepared in ad-
vance of the completion of the safety
evaluation;

(iii) Any NRC staff statement of posi-
tion on the contention or contested
matter under §2.1202(a); and

(iv) Any environmental impact state-
ment or environmental assessment pre-
pared in the proceeding under subpart
A of part 51 of this chapter by the Di-
rector, Office of Nuclear Reactor Regu-
lation, Director, Office of New Reac-
tors, Director, Office of Federal and
State Materials and Environmental
Management Programs, or Director,
Office of Nuclear Material Safety and
Safeguards, as appropriate, or his or
her designee if there is any, but only if
there are admitted contentions or con-
tested matters with respect to the ade-
quacy of the environmental impact
statement or environmental assess-
ment.

[69 FR 2236, Jan. 14, 2004, as amended at 73
FR 5716, Jan. 31, 2008; 77 FR 46594, Aug. 3,
2012]
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§2.338 Settlement of issues; alter-
native dispute resolution.

The fair and reasonable settlement
and resolution of issues proposed for
litigation in proceedings subject to this
part is encouraged. Parties are encour-
aged to employ various methods of al-
ternate dispute resolution to address
the issues without the need for litiga-
tion in proceedings subject to this part.

(a) Availability. The parties shall have
the opportunity to submit a proposed
settlement of some or all issues to the
Commission or presiding officer, as ap-
propriate, or submit a request for al-
ternative dispute resolution under
paragraph (b) of this section.

(b) Settlement judge; alternative dispute
resolution. (1) The presiding officer,
upon joint motion of the parties, may
request the Chief Administrative Judge
to appoint a Settlement Judge to con-
duct settlement negotiations or remit
the proceeding to alternative dispute
resolution as the Commission may pro-
vide or to which the parties may agree.
The order appointing the Settlement
Judge may confine the scope of settle-
ment negotiations to specified issues.
The order must direct the Settlement
Judge to report to the Chief Adminis-
trative Judge at specified time periods.

(2) If a Settlement Judge is ap-
pointed, the Settlement Judge shall:

(i) Convene and preside over con-
ferences and settlement negotiations
between the parties and assess the
practicalities of a potential settle-
ment;

(ii) Report to the Chief Administra-
tive Judge describing the status of the
settlement negotiations and recom-
mending the termination or continu-
ation of the settlement negotiations;
and

(iii) Not discuss the merits of the
case with the Chief Administrative
Judge or any other person, or appear as
a witness in the case.

(3) Settlement negotiations con-
ducted by the Settlement Judge termi-
nate upon the order of the Chief Ad-
ministrative Judge issued after con-
sultation with the Settlement Judge.

(4) No decision concerning the ap-
pointment of a Settlement Judge or
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the termination of the settlement ne-
gotiation is subject to review by, ap-
peal to, or rehearing by the presiding
officer or the Commission.

(c) Availability of parties’ attorneys or
representatives. The presiding officer (or
Settlement Judge) may require that
the attorney or other representative
who is expected to try the case for each
party be present and that the parties,
or agents having full settlement au-
thority, also be present or available by
telephone.

(d) Admissibility in subsequent hearing.
No evidence, statements, or conduct in
settlement negotiations under this sec-
tion will be admissible in any subse-
quent hearing, except by stipulation of
the parties. Documents disclosed may
not be used in litigation unless ob-
tained through appropriate discovery
or subpoena.

(e) Imposition of additional require-
ments. The presiding officer (or Settle-
ment Judge) may impose on the parties
and persons having an interest in the
outcome of the adjudication additional
requirements as the presiding officer
(or Settlement Judge) finds necessary
for the fair and efficient resolution of
the case.

(f) Effects of ongoing settlement nego-
tiations. The conduct of settlement ne-
gotiations does not divest the presiding
officer of jurisdiction and does not
automatically stay the proceeding. A
hearing must not be unduly delayed be-
cause of the conduct of settlement ne-
gotiations.

(g) Form. A settlement must be in the
form of a proposed settlement agree-
ment, a consent order, and a motion
for its entry that includes the reasons
why it should be accepted. It must be
signed by the consenting parties or
their authorized representatives.

(h) Content of settlement agreement.
The proposed settlement agreement
must contain the following:

(1) An admission of all jurisdictional
facts;

(2) An express waiver of further pro-
cedural steps before the presiding offi-
cer, of any right to challenge or con-
test the validity of the order entered
into in accordance with the agreement,
and of all rights to seek judicial review
or otherwise to contest the validity of
the consent order;
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(3) A statement that the order has
the same force and effect as an order
made after full hearing; and

(4) A statement that matters identi-
fied in the agreement, required to be
adjudicated have been resolved by the
proposed settlement agreement and
consent order.

(i) Approval of settlement agreement.
Following issuance of a notice of hear-
ing, a settlement must be approved by
the presiding officer or the Commission
as appropriate in order to be binding in
the proceeding. The presiding officer or
Commission may order the adjudica-
tion of the issues that the presiding of-
ficer or Commission finds is required in
the public interest to dispose of the
proceeding. In an enforcement pro-
ceeding under subpart B of this part,
the presiding officer shall accord due
weight to the position of the NRC staff
when reviewing the settlement. If ap-
proved, the terms of the settlement or
compromise must be embodied in a de-
cision or order. Settlements approved
by a presiding officer are subject to the
Commission’s review in accordance
with §2.341.

§2.339 Expedited decisionmaking pro-
cedure.

(a) The presiding officer may deter-
mine a proceeding by an order after the
conclusion of a hearing without issuing
an initial decision, when:

(1) All parties stipulate that the ini-
tial decision may be omitted and waive
their rights to file a petition for re-
view, to request oral argument, and to
seek judicial review;

(2) No unresolved substantial issue of
fact, law, or discretion remains, and
the record clearly warrants granting
the relief requested; and

(3) The presiding officer finds that
dispensing with the issuance of the ini-
tial decision is in the public interest.

(b) An order entered under paragraph
(a) of this section is subject to review
by the Commission on its own motion
within forty (40) days after its date.

(c) An initial decision may be made
effective immediately, subject to re-
view by the Commission on its own mo-
tion within thirty (30) days after its
date, except as otherwise provided in
this chapter, when:
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(1) All parties stipulate that the ini-
tial decision may be made effective im-
mediately and waive their rights to file
a petition for review, to request oral
argument, and to seek judicial review;

(2) No unresolved substantial issue of
fact, law, or discretion remains and the
record clearly warrants granting the
relief requested; and

(3) The presiding officer finds that it
is in the public interest to make the
initial decision effective immediately.

(d) The provisions of this section do
not apply to an initial decision direct-
ing the issuance of a limited work au-
thorization under 10 CFR 50.10, an early
site permit under subpart A of part 52
of this chapter, a construction permit
or construction authorization, a com-
bined license under subpart C of part 52
of this chapter, or a manufacturing li-
cense under subpart F of part 52.

[69 FR 2236, Jan. 14, 2004, as amended at 72
FR 49475, Aug. 28, 2007]

§2.340 Initial decision in certain con-
tested proceedings; immediate ef-
fectiveness of initial decisions;
issuance of authorizations, permits,
and licenses.

(a) Initial decision—production or utili-
cation facility operating license. (1) Mat-
ters in controversy; presiding officer
consideration of matters not put in
controversy by parties. In any initial
decision in a contested proceeding on
an application for an operating license
or renewed license (including an
amendment to or renewal of an oper-
ating license or renewed license) for a
production or utilization facility, the
presiding officer shall make findings of
fact and conclusions of law on the mat-
ters put into controversy by the par-
ties and any matter designated by the
Commission to be decided by the pre-
siding officer. The presiding officer
shall also make findings of fact and
conclusions of law on any matter not
put into controversy by the parties,
but only to the extent that the pre-
siding officer determines that a serious
safety, environmental, or common de-
fense and security matter exists, and
the Commission approves of an exam-
ination of and decision on the matter
upon its referral by the presiding offi-
cer under, inter alia, the provisions of
§§2.323 and 2.341.
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(2) Presiding officer initial decision and
issuance of permit or license. (i) In a con-
tested proceeding for the initial
issuance or renewal of a construction
permit, operating license, or renewed
license, or the amendment of an oper-
ating or renewed license where the
NRC has not made a determination of
no significant hazards consideration,
the Commission, the Director, Office of
Nuclear Reactor Regulation, or the Di-
rector, Office of New Reactors, as ap-
propriate, after making the requisite
findings, shall issue, deny, or appro-
priately condition the permit or 1i-
cense in accordance with the presiding
officer’s initial decision once that deci-
sion becomes effective.

(ii) In a contested proceeding for the
amendment of a construction permit,
operating license, or renewed license
where the NRC has made a determina-
tion of no significant hazards consider-
ation, the Commission, the Director,
Office of Nuclear Reactor Regulation,
or the Director, Office of New Reactors,
as appropriate (appropriate official),
after making the requisite findings and
complying with any applicable provi-
sions of §2.1202(a) or §2.1403(a), may
issue the amendment before the pre-
siding officer’s initial decision becomes
effective. Once the presiding officer’s
initial decision becomes effective, the
appropriate official shall take action
with respect to that amendment in ac-
cordance with the initial decision. If
the presiding officer’s initial decision
becomes effective before the appro-
priate official issues the amendment,
then the appropriate official, after
making the requisite findings, shall
issue, deny, or appropriately condition
the amendment in accordance with the
presiding officer’s initial decision.

(b) Initial decision—combined license
under 10 CFR part 52. (1) Matters in con-
troversy; presiding officer consider-
ation of matters not put in controversy
by parties. In any initial decision in a
contested proceeding on an application
for a combined license under part 52 of
this chapter (including an amendment
to or renewal of combined license), the
presiding officer shall make findings of
fact and conclusions of law on the mat-
ters put into controversy by the par-
ties and any matter designated by the
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Commission to be decided by the pre-
siding officer. The presiding officer
shall also make findings of fact and
conclusions of law on any matter not
put into controversy by the parties,
but only to the extent that the pre-
siding officer determines that a serious
safety, environmental, or common de-
fense and security matter exists, and
the Commission approves of an exam-
ination of and decision on the matter
upon its referral by the presiding offi-
cer under, inter alia, the provisions of
§§2.323 and 2.341.

(2) Presiding officer initial decision and
issuance of permit or license. (i) In a con-
tested proceeding for the initial
issuance or renewal of a combined li-
cense under part 52 of this chapter, or
the amendment of a combined license
where the NRC has not made a deter-
mination of no significant hazards con-
sideration, the Commission, the Direc-
tor, Office of Nuclear Reactor Regula-
tion, or the Director, Office of New Re-
actors, as appropriate, after making
the requisite findings, shall issue,
deny, or appropriately condition the
permit or license in accordance with
the presiding officer’s initial decision
once that decision becomes effective.

(ii) In a contested proceeding for the
amendment of a combined license
under part 52 of this chapter where the
NRC has made a determination of no
significant hazards consideration, the
Commission, the Director, Office of Nu-
clear Reactor Regulation, or the Direc-
tor, Office of New Reactors, as appro-
priate (appropriate official), after mak-
ing the requisite findings and com-
plying with any applicable provisions
of §2.1202(a) or §2.1403(a), may issue the
amendment before the presiding offi-
cer’s initial decision becomes effective.
Once the presiding officer’s initial deci-
sion becomes effective, the appropriate
official shall take action with respect
to that amendment in accordance with
the initial decision. If the presiding of-
ficer’s initial decision becomes effec-
tive before the appropriate official
issues the amendment, then the appro-
priate official, after making the req-
uisite findings, shall issue, deny, or ap-
propriately condition the amendment
in accordance with the presiding offi-
cer’s initial decision.
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(c) Initial decision on findings under 10
CFR 52.103 with respect to acceptance cri-
teria in nuclear power reactor combined
licenses. In any initial decision under
§52.103(g) of this chapter with respect
to whether acceptance criteria have
been or will be met, the presiding offi-
cer shall make findings of fact and con-
clusions of law on the matters put into
controversy by the parties, and any
matter designated by the Commission
to be decided by the presiding officer.
Matters not put into controversy by
the parties, but identified by the pre-
siding officer as matters requiring fur-
ther examination, shall be referred to
the Commission for its determination;
the Commission may, in its discretion,
treat any of these referred matters as a
request for action under §2.206 and
process the matter in accordance with
§52.103(f) of this chapter.

(d) Initial decision—manufacturing li-
cense under 10 CFR part 52. (1) Matters
in controversy; presiding officer con-
sideration of matters not put in con-
troversy by parties. In any initial deci-
sion in a contested proceeding on an
application for a manufacturing license
under subpart C of part 52 of this chap-
ter (including an amendment to or re-
newal of a manufacturing license), the
presiding officer shall make findings of
fact and conclusions of law on the mat-
ters put into controversy by the par-
ties and any matter designated by the
Commission to be decided by the pre-
siding officer. The presiding officer
also shall make findings of fact and
conclusions of law on any matter not
put into controversy by the parties,
but only to the extent that the pre-
siding officer determines that a serious
safety, environmental, or common de-
fense and security matter exists, and
the Commission approves of an exam-
ination of and decision on the matter
upon its referral by the presiding offi-
cer under, inter alia, the provisions of
§§2.323 and 2.341.

(2) Presiding officer initial decision and
issuance of permit or license. (i) In a con-
tested ©proceeding for the initial
issuance or renewal of a manufacturing
license under subpart C of part 52 of
this chapter, or the amendment of a
manufacturing license, the Commis-
sion, the Director, Office of Nuclear
Reactor Regulation, or the Director,
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Office of New Reactors, as appropriate,
after making the requisite findings,
shall issue, deny, or appropriately con-
dition the permit or license in accord-
ance with the presiding officer’s initial
decision once that decision becomes ef-
fective.

(ii) In a contested proceeding for the
initial issuance or renewal of a manu-
facturing license under subpart C of
part 52 of this chapter, or the amend-
ment of a manufacturing license, the
Commission, the Director, Office of Nu-
clear Reactor Regulation, or the Direc-
tor, Office of New Reactors, as appro-
priate, may issue the license, permit,
or license amendment in accordance
with §2.1202(a) or §2.1403(a) before the
presiding officer’s initial decision be-
comes effective. If, however, the pre-
siding officer’s initial decision becomes
effective before the license, permit, or
license amendment is issued under
§2.1202 or §2.1403, then the Commission,
the Director, Office of Nuclear Reactor
Regulation, or the Director, Office of
New Reactors, as appropriate, shall
issue, deny, or appropriately condition
the license, permit, or license amend-
ment in accordance with the presiding
officer’s initial decision.

(e) Initial decision—other proceedings
not involving production or utilization fa-
cilities—(1) Matters in controversy; pre-
siding officer consideration of matters not
put in controversy by parties. In a pro-
ceeding not involving production or
utilization facilities, the presiding offi-
cer shall make findings of fact and con-
clusions of law on the matters put into
controversy by the parties to the pro-
ceeding, and on any matters designated
by the Commission to be decided by the
presiding officer. Matters not put into
controversy by the parties, but identi-
fied by the presiding officer as requir-
ing further examination, must be re-
ferred to the Director, Office of Nu-
clear Material Safety and Safeguards,
or the Director, Office of Federal and
State Materials and Environmental
Management Programs, as appropriate.
Depending on the resolution of those
matters, the Director, Office of Nuclear
Material Safety and Safeguards or the
Director, Office of Federal and State
Materials and Environmental Manage-
ment Programs, as appropriate, after
making the requisite findings, shall
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issue, deny, revoke or appropriately
condition the license, or take other ac-
tion as necessary or appropriate.

(2) Presiding officer initial decision and
issuance of permit or license. (i) In a con-
tested proceeding under this paragraph
(e), the Commission, the Director, Of-
fice of Nuclear Material Safety and
Safeguards, or the Director, Office of
Federal and State Materials and Envi-
ronmental Management Programs, as
appropriate, shall issue, deny, or appro-
priately condition the permit, license,
or license amendment in accordance
with the presiding officer’s initial deci-
sion once that decision becomes effec-
tive.

(ii) In a contested proceeding under
this paragraph (e), the Commission, the
Director, Office of Nuclear Material
Safety and Safeguards, or the Director,
Office of Federal and State Materials
and Environmental Management Pro-
grams, as appropriate, may issue the
permit, license, or amendment in ac-
cordance with §2.1202(a) or §2.1403(a)
before the presiding officer’s initial de-
cision becomes effective. If, however,
the presiding officer’s initial decision
becomes effective before the permit, 1i-
cense, or amendment is issued under
§2.1202 or §2.1403, then the Commission,
the Director, Office of Nuclear Mate-
rial Safety and Safeguards, or the Di-
rector, Office of Federal and State Ma-
terials and Environmental Manage-
ment Programs, as appropriate, shall
issue, deny, or appropriately condition
the permit, license, or amendment in
accordance with the presiding officer’s
initial decision.

(f) Immediate effectiveness of certain
presiding officer decisions. A presiding
officer’s initial decision directing the
issuance or amendment of a limited
work authorization under §50.10 of this
chapter, an early site permit under
subpart A of part 52 of this chapter, a
construction permit or construction
authorization under part 50 of this
chapter, an operating license under
part 50 of this chapter, a combined 1li-
cense under subpart C of part 52 of this
chapter, a manufacturing license under
subpart F of part 52 of this chapter, a
renewed license under part 54, or a li-
cense under part 72 of this chapter to
store spent fuel in an independent
spent fuel storage facility (ISFSI) or a
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monitored retrievable storage installa-
tion (MRS), an initial decision direct-
ing issuance of a license under part 61
of this chapter, or an initial decision
under §52.103(g) of this chapter that ac-
ceptance criteria in a combined license
have been met, is immediately effec-
tive upon issuance unless the presiding
officer finds that good cause has been
shown by a party why the initial deci-
sion should not become immediately
effective.

(g)-(h) [Reserved]

(1) Issuance of authorizations, permits,
and licenses—production and utilication
facilities. The Commission, the Direc-
tor, Office of New Reactors, or the Di-
rector, Office of Nuclear Reactor Regu-
lation, as appropriate, shall issue a
limited work authorization under
§50.10 of this chapter, an early site per-
mit under subpart A of part 52 of this
chapter, a construction permit or con-
struction authorization under part 50
of this chapter, an operating license
under part 50 of this chapter, a com-
bined license under subpart C of part 52
of this chapter, or a manufacturing li-
cense under subpart F of part 52 of this
chapter within 10 days from the date of
issuance of the initial decision:

(1) If the Commission or the appro-
priate Director has made all findings
necessary for issuance of the authoriza-
tion, permit or license, not within the
scope of the initial decision of the pre-
siding officer; and

(2) Notwithstanding the pendency of
a petition for reconsideration under
§2.345, a petition for review under
§2.341, or a motion for stay under
§2.342, or the filing of a petition under
§2.206.

(j) Issuance of finding on acceptance
criteria under 10 CFR 52.103. The Com-
mission, the Director of the Office of
New Reactors, or the Director of the
Office of Nuclear Reactor Regulation,
as appropriate, shall make the finding
under 10 CFR 52.103(g) that acceptance
criteria in a combined license are met
within 10 days from the date of the pre-
siding officer’s initial decision:

(1) If the Commission or the appro-
priate director is otherwise able to
make the finding under 10 CFR 52.103(g)
that the prescribed acceptance criteria
are met for those acceptance criteria
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not within the scope of the initial deci-
sion of the presiding officer;

(2) If the presiding officer’s initial de-
cision—with respect to contentions
that the prescribed acceptance criteria
have not been met—finds that those ac-
ceptance criteria have been met, and
the Commission or the appropriate di-
rector thereafter is able to make the
finding that those acceptance criteria
are met;

(3) If the presiding officer’s initial de-
cision—with respect to contentions
that the prescribed acceptance criteria
will not be met—finds that those ac-
ceptance criteria will be met, and the
Commission or the appropriate director
thereafter is able to make the finding
that those acceptance criteria are met;
and

(4) Notwithstanding the pendency of
a petition for reconsideration under 10
CFR 2.345, a petition for review under
10 CFR 2.341, or a motion for stay under
10 CFR 2.342, or the filing of a petition
under 10 CFR 2.206.

(k) Issuance of other licenses. The
Commission, the Director, Office of Nu-
clear Material Safety and Safeguards,
or the Director, Office of Federal and
State Materials and Environmental
Management Programs, as appropriate,
shall issue a license, including a li-
cense under part 72 of this chapter to
store spent fuel in either an inde-
pendent spent fuel storage facility
(ISF'SI) located away from a reactor
site or at a monitored retrievable stor-
age installation (MRS), within 10 days
from the date of issuance of the initial
decision:

(1) If the Commission or the appro-
priate Director has made all findings
necessary for issuance of the license,
not within the scope of the initial deci-
sion of the presiding officer; and

(2) Notwithstanding the pendency of
a petition for reconsideration under
§2.345, a petition for review under
§2.341, or a motion for stay under
§2.342, or the filing of a petition under
§2.206.

[77 FR 46594, Aug. 3, 2012, as amended at 77
FR 51891, Aug. 28, 2012]

§2.341 Review of decisions and actions
of a presiding officer.

(a)(1) Review of decisions and actions
of a presiding officer are treated under
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this section; provided, however, that no
party may request further Commission
review of a Commission determination
to allow a period of interim operation
under §52.103(c) of this chapter. This
section does not apply to appeals under
§2.311 or to appeals in the high-level
waste proceeding, which are governed
by §2.1015.

(2) Within 120 days after the date of a
decision or action by a presiding offi-
cer, or within 120 days after a petition
for review of the decision or action has
been served under paragraph (b) of this
section, whichever is greater, the Com-
mission may review the decision or ac-
tion on its own motion, unless the
Commission, in its discretion, extends
the time for its review.

(b)(1) Within 25 days after service of a
full or partial initial decision by a pre-
siding officer, and within 25 days after
service of any other decision or action
by a presiding officer with respect to
which a petition for review is author-
ized by this part, a party may file a pe-
tition for review with the Commission
on the grounds specified in paragraph
(b)(4) of this section. Unless otherwise
authorized by law, a party to an NRC
proceeding must file a petition for
Commission review before seeking judi-
cial review of an agency action.

(2) A petition for review under this
paragraph may not be longer than
twenty-five (25) pages, and must con-
tain the following:

(i) A concise summary of the decision
or action of which review is sought;

(ii) A statement (including record ci-
tation) where the matters of fact or
law raised in the petition for review
were previously raised before the pre-
siding officer and, if they were not,
why they could not have been raised;

(iii) A concise statement why in the
petitioner’s view the decision or action
is erroneous; and

(iv) A concise statement why Com-
mission review should be exercised.

(3) Any other party to the proceeding
may, within 25 days after service of a
petition for review, file an answer sup-
porting or opposing Commission re-
view. This answer may not be longer
than 25 pages and should concisely ad-
dress the matters in paragraph (b)(2) of
this section to the extent appropriate.
The petitioning party may file a reply
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brief within 10 days of service of any
answer. This reply brief may not be
longer than 5 pages.

(4) The petition for review may be
granted in the discretion of the Com-
mission, giving due weight to the exist-
ence of a substantial question with re-
spect to the following considerations:

(i) A finding of material fact is clear-
ly erroneous or in conflict with a find-
ing as to the same fact in a different
proceeding;

(ii) A necessary legal conclusion is
without governing precedent or is a de-
parture from or contrary to established
law;

(iii) A substantial and important
question of law, policy, or discretion
has been raised;

(iv) The conduct of the proceeding in-
volved a prejudicial procedural error;
or

(v) Any other consideration which
the Commission may deem to be in the
public interest.

(5) A petition for review will not be
granted to the extent that it relies on
matters that could have been but were
not raised before the presiding officer.
A matter raised sua sponte by a pre-
siding officer has been raised before the
presiding officer for the purpose of this
section.

(6) A petition for review will not be
granted as to issues raised before the
presiding officer on a pending motion
for reconsideration.

(c)(1) If within 120 days after the fil-
ing of a petition for review the Com-
mission does not grant the petition, in
whole or in part, the petition is deemed
to be denied, unless the Commission, in
its discretion, extends the time for its
consideration of the petition and any
answers to the petition.

(2) If a petition for review is granted,
the Commission may issue an order
specifying the issues to be reviewed
and designating the parties to the re-
view proceeding. The Commission may,
in its discretion, decide the matter on
the basis of the petition for review or it
may specify whether any briefs may be
filed.

(3) Unless the Commission orders
otherwise, any briefs on review may
not exceed 30 pages in length, exclusive
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of pages containing the table of con-
tents, table of citations, and any ad-
dendum containing appropriate exhib-
its, statutes, or regulations. A brief in
excess of 10 pages must contain a table
of contents with page references and a
table of cases (alphabetically ar-
ranged), cited statutes, regulations,
and other authorities, with references
to the pages of the brief where they are
cited.

(d) Petitions for reconsideration of
Commission decisions granting or de-
nying review in whole or in part will
not be entertained. A petition for re-
consideration of a Commission decision
after review may be filed within ten
(10) days, but is not necessary for ex-
haustion of administrative remedies.
However, if a petition for reconsider-
ation is filed, the Commission decision
is not final until the petition is de-
cided. Any petition for reconsideration
will be evaluated against the standard
in §2.323(e).

(e) Neither the filing nor the grant-
ing of a petition under this section
stays the effect of the decision or ac-
tion of the presiding officer, unless the
Commission orders otherwise.

(f) Interlocutory review. (1) A ruling
referred or question certified to the
Commission under §§2.319(1) or 2.323(f)
may be reviewed if the certification or
referral raises significant and novel
legal or policy issues, or resolution of
the issues would materially advance
the orderly disposition of the pro-
ceeding.

(2) The Commission may, in its dis-
cretion, grant interlocutory review at
the request of a party despite the ab-
sence of a referral or certification by
the presiding officer. A petition and an-
swer to it must be filed within the
times and in the form prescribed in
paragraph (b) of this section and must
be treated in accordance with the gen-
eral provisions of this section. The pe-
tition for interlocutory review will be
granted only if the party demonstrates
that the issue for which the party
seeks interlocutory review:

(i) Threatens the party adversely af-
fected by it with immediate and seri-
ous irreparable impact which, as a
practical matter, could not be allevi-
ated through a petition for review of
the presiding officer’s final decision; or
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(ii) Affects the basic structure of the
proceeding in a pervasive or unusual
manner.

[69 FR 2236, Jan. 14, 2004, as amended at 72
FR 49476, Aug. 28, 2007; 77 FR 46596, Aug. 3,
2012]

§2.342 Stays of decisions.

(a) Within ten (10) days after service
of a decision or action of a presiding of-
ficer, any party to the proceeding may
file an application for a stay of the ef-
fectiveness of the decision or action
pending filing of and a decision on a pe-
tition for review. This application may
be filed with the Commission or the
presiding officer, but not both at the
same time.

(b) An application for a stay may be
no longer than ten (10) pages, exclusive
of affidavits, and must contain the fol-
lowing:

(1) A concise summary of the decision
or action which is requested to be
stayed;

(2) A concise statement of the
grounds for stay, with reference to the
factors specified in paragraph (e) of
this section; and

(3) To the extent that an application
for a stay relies on facts subject to dis-
pute, appropriate references to the
record or affidavits by knowledgeable
persons.

(c) Service of an application for a
stay on the other parties must be by
the same method, e.g., electronic or
facsimile transmission, mail, as the
method for filing the application with
the Commission or the presiding offi-
cer.

(d) Within ten (10) days after service
of an application for a stay under this
section, any party may file an answer
supporting or opposing the granting of
a stay. This answer may not be longer
than ten (10) pages, exclusive of affida-
vits, and should concisely address the
matters in paragraph (b) of this section
to the extent appropriate. Further re-
plies to answers will not be enter-
tained. Filing of and service of an an-
swer on the other parties must be by
the same method, e.g., electronic or
facsimile transmission, mail, as the
method for filing the application for
the stay.

(e) In determining whether to grant
or deny an application for a stay, the
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Commission or presiding officer will
consider:

(1) Whether the moving party has
made a strong showing that it is likely
to prevail on the merits;

(2) Whether the party will be irrep-
arably injured unless a stay is granted;

(3) Whether the granting of a stay
would harm other parties; and

(4) Where the public interest lies.

(f) In extraordinary cases, where
prompt application is made under this
section, the Commission or presiding
officer may grant a temporary stay to
preserve the status quo without wait-
ing for filing of any answer. The appli-
cation may be made orally provided
the application is promptly confirmed
by electronic or facsimile transmission
message. Any party applying under
this paragraph shall make all reason-
able efforts to inform the other parties
of the application, orally if made oral-
ly.

§2.343 Oral argument.

In its discretion, the Commission
may allow oral argument upon the re-
quest of a party made in a petition for
review, brief on review, or upon its own
initiative.

§2.344 Final decision.

(a) The Commission will ordinarily
consider the whole record on review,
but may limit the issues to be reviewed
to those identified in an order taking
review.

(b) The Commission may adopt, mod-
ify, or set aside the findings, conclu-
sions and order in the initial decision,
and will state the basis of its action.
The final decision will be in writing
and will include:

(1) A statement of findings and con-
clusions, with the basis for them on all
material issues of fact, law or discre-
tion presented;

(2) All facts officially noticed;

(3) The ruling on each material issue;
and

(4) The appropriate ruling, order, or
denial of relief, with the effective date.

§2.345

(a)(1) Any petition for reconsider-
ation of a final decision must be filed
by a party within ten (10) days after
the date of the decision.

Petition for reconsideration.
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(2) Petitions for reconsideration of
Commission decisions are subject to
the requirements in §2.341(d).

(b) A petition for reconsideration
must demonstrate a compelling cir-
cumstance, such as the existence of a
clear and material error in a decision,
which could not have been reasonably
anticipated, which renders the decision
invalid. The petition must state the re-
lief sought. Within ten (10) days after a
petition for reconsideration has been
served, any other party may file an an-
swer in opposition to or in support of
the petition.

(c) Neither the filing nor the grant-
ing of the petition stays the decision
unless the Commission orders other-
wise.

§2.346 Authority of the Secretary.

When briefs, motions or other docu-
ments are submitted to the Commis-
sion itself, as opposed to officers who
have been delegated authority to act
for the Commission, the Secretary or
the Assistant Secretary is authorized
to:

(a) Prescribe procedures for the filing
of briefs, motions, or other pleadings,
when the schedules differ from those
prescribed by the rules of this part or
when the rules of this part do not pre-
scribe a schedule;

(b) Rule on motions for extensions of
time;

(c) Reject motions, briefs, pleadings,
and other documents filed with the
Commission later then the time pre-
scribed by the Secretary or the Assist-
ant Secretary or established by an
order, rule or regulation of the Com-
mission unless good cause is shown for
the late filing;

(d) Prescribe all procedural arrange-
ments relating to any oral argument to
be held before the Commission;

(e) Extend the time for the Commis-
sion to rule on a petition for review
under §2.341;

(f) Extend the time for the Commis-
sion to grant review on its own motion
under §2.341;

(g) Direct pleadings improperly filed
before the Commission to the appro-
priate presiding officer for action;

(h) Deny a request for hearings,
where the request fails to comply with
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the Commission’s pleading require-
ments set forth in this part, and fails
to set forth an arguable basis for fur-
ther proceedings;

(i) Refer to the Atomic Safety and
Licensing Board Panel or an Adminis-
trative Judge, as appropriate requests
for hearing not falling under §2.104,
where the requestor is entitled to fur-
ther proceedings; and

(j) Take action on other minor mat-
ters.

[69 FR 2236, Jan. 14, 2004, as amended at 72
FR 49152, Aug. 28, 2007; 77 FR 46597, Aug. 3,
2012; 78 FR 34247, June 7, 2013]

§2.347 Ex parte communications.

In any proceeding under this sub-
part—

(a)(1) Interested persons outside the
agency may not make or knowingly
cause to be made to any Commission
adjudicatory employee, any ex parte
communication relevant to the merits
of the proceeding.

(2) For purposes of this section, merits
of the proceeding includes:

(i) A disputed issue;

(ii) A matter which a presiding offi-
cer seeks to be referred to the Commis-
sion under 10 CFR 2.340(a); and

(iii) A matter for which the Commis-
sion has approved examination by the
presiding officer under §2.340(a).

(b) Commission adjudicatory employ-
ees may not request or entertain from
any interested person outside the agen-
cy or make or knowingly cause to be
made to any interested person outside
the agency, any er parte communica-
tion relevant to the merits of the pro-
ceeding.

(c) Any Commission adjudicatory
employee who receives, makes, or
knowingly causes to be made a commu-
nication prohibited by this section
shall ensure that it, and any responses
to the communication, are promptly
served on the parties and placed in the
public record of the proceeding. In the
case of oral communications, a written
summary must be served and placed in
the public record of the proceeding.

(d) Upon receipt of a communication
knowingly made or knowingly caused
to be made by a party in violation of
this section, the Commission or other
adjudicatory employee presiding in a
proceeding may, to the extent con-
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sistent with the interests of justice and
the policy of the underlying statutes,
require the party to show cause why its
claim or interest in the proceeding
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of the violation.

(e)(1) The prohibitions of this section
apply—

(i) When a notice of hearing or other
comparable order is issued in accord-
ance with §2.104(a), §2.105(e)(2),
§2.202(c), §2.205(e), or §2.312; or

(ii) Whenever the interested person
or Commission adjudicatory employee
responsible for the communication has
knowledge that a notice of hearing or
other comparable order will be issued
in accordance with §§2.104(a),
2.105(e)(2), 2.202(c), 2.205(e), or 2.312.

(2) The prohibitions of this section
cease to apply to exr parte communica-
tions relevant to the merits of a full or
partial initial decision when, in accord-
ance with §2.341, the time has expired
for Commission review of the decision.

(f) The prohibitions in this section do
not apply to—

(1) Requests for and the provision of
status reports;

(2) Communications specifically per-
mitted by statute or regulation;

(3) Communications made to or by
Commission adjudicatory employees in
the Office of the General Counsel re-
garding matters pending before a court
or another agency; and

(4) Communications regarding ge-
neric issues involving public health and
safety or other statutory responsibil-
ities of the agency (e.g., rulemakings,
congressional hearings on legislation,
budgetary planning) not associated
with the resolution of any proceeding
under this subpart pending before the
NRC.

(5) Communications, in contested
proceedings and uncontested manda-
tory proceeding, regarding an undis-
puted issue.

[69 FR 2236, Jan. 14, 2004, as amended at 72
FR 49476, Aug. 28, 2007; 77 FR 46597, Aug. 3,
2012]

§2.348 Separation of functions.

(a) In any proceeding under this part,
any NRC officer or employee engaged
in the performance of any investigative
or litigating function in the proceeding
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or in a factually related proceeding
with respect to a disputed issue in that
proceeding, may not participate in or
advise a Commission adjudicatory em-
ployee about the initial or final deci-
sion with respect to that disputed
issue, except—

(1) As witness or counsel in the pro-
ceeding;

(2) Through a written communication
served on all parties and made on-the-
record of the proceeding; or

(3) Through an oral communication
made both with reasonable prior notice
to all parties and with reasonable op-
portunity for all parties to respond.

(b) The prohibition in paragraph (a)
of this section does not apply to—

(1) Communications to or from any
Commission adjudicatory employee re-
garding—

(i) The status of a proceeding;

(ii) Matters for which the commu-
nications are specifically permitted by
statute or regulation;

(iii) NRC participation in matters
pending before a court or another agen-
cy; or

(iv) Generic issues involving public
health and safety or other statutory
responsibilities of the NRC (e.g.,
rulemakings, congressional hearings on
legislation, budgetary planning) not as-
sociated with the resolution of any pro-
ceeding under this subpart pending be-
fore the NRC.

(2) Communications to or from Com-
missioners, members of their personal
staffs, Commission adjudicatory em-
ployees in the Office of the General
Counsel, and the Secretary and em-
ployees of the Office of the Secretary,
regarding—

(i) Initiation or direction of an inves-
tigation or initiation of an enforce-
ment proceeding;

(ii) Supervision of NRC staff to en-
sure compliance with the general poli-
cies and procedures of the agency;

(iii) NRC staff priorities and sched-
ules or the allocation of agency re-
sources; or

(iv) General regulatory, scientific, or
engineering principles that are useful
for an understanding of the issues in a
proceeding and are not contested in the
proceeding.

(3) None of the communications per-
mitted by paragraph (b)(2) (i) through
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(iii) of this section is to be associated
by the Commission adjudicatory em-
ployee or the NRC officer or employee
performing investigative or litigating
functions with the resolution of any
proceeding under this subpart pending
before the NRC.

(¢c) Any Commission adjudicatory
employee who receives a communica-
tion prohibited under paragraph (a) of
this section shall ensure that it, and
any responses to the communication,
are placed in the public record of the
proceeding and served on the parties.
In the case of oral communications, a
written summary must be served and
placed in the public record of the pro-
ceeding.

(d)(1) The prohibitions in this section
apply—

(i) When a notice of hearing or other
comparable order is issued in accord-
ance with §§2.104(a), 2.105(e)(2), 2.202(c),
2.205(e), or 2.312; or

(ii) Whenever an NRC officer or em-
ployee who is or has reasonable cause
to believe he or she will be engaged in
the performance of an investigative or
litigating function or a Commission
adjudicatory employee has knowledge
that a notice of hearing or other com-
parable order will be issued in accord-
ance with §2.104(a), §2.105(e)(2),
§2.202(c), §2.205(e), or §2.312.

(iii) A matter which a presiding offi-
cer seeks to be referred to the Commis-
sion under 10 CFR 2.340(a); and

(iv) A matter for which the Commis-
sion has approved examination by the
presiding officer under §2.340(a).

(2) The prohibitions of this section
cease to apply to the disputed issues
pertinent to a full or partial initial de-
cision when the time has expired for
Commission review of the decision in
accordance with §2.341.

(3) Separation of functions does not
apply to uncontested proceedings, or to
an undisputed issue in contested initial
licensing proceedings.

(e) Communications to, from, and be-
tween Commission adjudicatory em-
ployees not prohibited by this section
may not serve as a conduit for a com-
munication that otherwise would be
prohibited by this section or for an ex
parte communication that otherwise
would be prohibited by §2.347.
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(f) If an initial or final decision is
stated to rest in whole or in part on
fact or opinion obtained as a result of
a communication authorized by this
section, the substance of the commu-
nication must be specified in the
record of the proceeding and every
party must be afforded an opportunity
to controvert the fact or opinion. If the
parties have not had an opportunity to
controvert the fact or opinion before
the decision is filed, a party may con-
trovert the fact or opinion by filing a
petition for review of an initial deci-
sion, or a petition for reconsideration
of a final decision that clearly and con-
cisely sets forth the information or ar-
gument relied on to show the contrary.
If appropriate, a party may be afforded
the opportunity for cross-examination
or to present rebuttal evidence.

[69 FR 2236, Jan. 14, 2004, as amended at 72
FR 49477, Aug. 28, 2007; 77 FR 46597, Aug. 3,
2012]

§2.390 Public inspections, exemptions,
requests for withholding.

(a) Subject to the provisions of para-
graphs (b), (d), (e), and (f) of this sec-
tion, final NRC records and documents,
including but not limited to cor-
respondence to and from the NRC re-
garding the issuance, denial, amend-
ment, transfer, renewal, modification,
suspension, revocation, or violation of
a license, permit, order, or standard de-
sign approval, or regarding a rule-
making proceeding subject to this part
shall not, in the absence of an NRC de-
termination of a compelling reason for
nondisclosure after a balancing of the
interests of the person or agency urg-
ing nondisclosure and the public inter-
est in disclosure, be exempt from dis-
closure and will be made available for
inspection and copying at the NRC Web
site, http:/www.nrc.gov, and/or at the
NRC Public Document Room, except
for matters that are:

(1)(i) Specifically authorized under
criteria established by an Executive
order to be kept secret in the interest
of national defense or foreign policy;
and

(ii) Are in fact properly classified
under that Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of the Com-
mission;
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(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.
552(b)), but only if that statute requires
that the matters be withheld from the
public in such a manner as to leave no
discretion on the issue, or establishes
particular criteria for withholding or
refers to particular types or matters to
be withheld.

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Interagency or intra-agency mem-
orandums or letters which would not
be available by law to a party other
than an agency in litigation with the
Commission;

(6) Personnel and medical files and
similar files, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority, or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;
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(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) The procedures in this section
must be followed by anyone submitting
a document to the NRC who seeks to
have the document, or a portion of it,
withheld from public disclosure be-
cause it contains trade secrets, privi-
leged, or confidential commercial or fi-
nancial information.

(1) The submitter shall request with-
holding at the time the document is
submitted and shall comply with the
document marking and affidavit re-
quirements set forth in this paragraph.
The NRC has no obligation to review
documents not so marked to determine
whether they contain information eli-
gible for withholding under paragraph
(a) of this section. Any documents not
so marked may be made available to
the public at the NRC Web site, http:/
www.nrc.gov or at the NRC Public Doc-
ument Room.

(i) The submitter shall ensure that
the document containing information
sought to be withheld is marked as fol-
lows:

(A) The first page of the document,
and each successive page containing
such information, must be marked so
as to be readily visible, at the top, or
by electronic watermark or other suit-
able marking on the body of the page,
with language substantially similar to:
“confidential information submitted
under 10 CFR 2.390,” ‘“withhold from
public disclosure under 10 CFR 2.390,”
or ‘‘proprietary,” to indicate that it
contains information the submitter
seeks to have withheld.

(B) Each document or page, as appro-
priate, containing information sought
to be withheld from public disclosure
must indicate, adjacent to the informa-
tion, or as specified in paragraph
(b)(1)(A)(A) of this section if the entire
page is affected, the basis (i.e., trade se-
cret, personal privacy, etc.) for pro-
posing that the information be with-
held from public disclosure under para-
graph (a) of this section.
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(ii) The Commission may waive the
affidavit requirements on request, or
on its own initiative, in circumstances
the Commission, in its discretion,
deems appropriate. Otherwise, except
for personal privacy information,
which is not subject to the affidavit re-
quirement, the request for withholding
must be accompanied by an affidavit
that—

(A) Identifies the document or part
sought to be withheld;

(B) Identifies the official position of
the person making the affidavit;

(C) Declares the basis for proposing
the information be withheld, encom-
passing considerations set forth in
§2.390(a);

(D) Includes a specific statement of
the harm that would result if the infor-
mation sought to be withheld is dis-
closed to the public; and

(BE) Indicates the location(s) in the
document of all information sought to
be withheld.

(iii) In addition, an affidavit accom-
panying a withholding request based on
paragraph (a)(4) of this section must
contain a full statement of the reason
for claiming the information should be
withheld from public disclosure. This
statement must address with speci-
ficity the considerations listed in para-
graph (b)(4) of this section. In the case
of an affidavit submitted by a com-
pany, the affidavit shall be executed by
an officer or upper-level management
official who has been specifically dele-
gated the function of reviewing the in-
formation sought to be withheld and
authorized to apply for its withholding
on behalf of the company. The affidavit
shall be executed by the owner of the
information, even though the informa-
tion sought to be withheld is submitted
to the Commission by another person.
The application and affidavit shall be
submitted at the time of filing the in-
formation sought to be withheld. The
information sought to be withheld
shall be incorporated, as far as pos-
sible, into a separate document. The af-
fiant must designate with appropriate
markings information submitted in the
affidavit as a trade secret, or confiden-
tial or privileged commercial or finan-
cial information within the meaning of
§9.17(a)(4) of this chapter, and such in-
formation shall be subject to disclosure
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only in accordance with the provisions
of §9.19 of this chapter.

(2) A person who submits commercial
or financial information believed to be
privileged or confidential or a trade se-
cret shall be on notice that it is the
policy of the Commission to achieve an
effective balance between legitimate
concerns for protection of competitive
positions and the right of the public to
be fully apprised as to the basis for and
effects of licensing or rulemaking ac-
tions, and that it is within the discre-
tion of the Commission to withhold
such information from public disclo-
sure.

(3) The Commission shall determine
whether information sought to be with-
held from public disclosure under this
paragraph:

(i) Is a trade secret or confidential or
privileged commercial or financial in-
formation; and (ii) If so, should be
withheld from public disclosure.

(4) In making the determination re-
quired by paragraph (b)(3)(i) of this sec-
tion, the Commission will consider:

(i) Whether the information has been
held in confidence by its owner;

(ii) Whether the information is of a
type customarily held in confidence by
its owner and, except for voluntarily
submitted information, whether there
is a rational basis therefor;

(iii) Whether the information was
transmitted to and received by the
Commission in confidence;

(iv) Whether the information is avail-
able in public sources;

(v) Whether public disclosure of the
information sought to be withheld is
likely to cause substantial harm to the
competitive position of the owner of
the information, taking into account
the value of the information to the
owner; the amount of effort or money,
if any, expended by the owner in devel-
oping the information; and the ease or
difficulty with which the information
could be properly acquired or dupli-
cated by others.

(5) If the Commission determines,
under paragraph (b)(4) of this section,
that the record or document contains
trade secrets or privileged or confiden-
tial commercial or financial informa-
tion, the Commission will then deter-
mine whether the right of the public to
be fully apprised as to the bases for and
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effects of the proposed action out-
weighs the demonstrated concern for
protection of a competitive position,
and whether the information should be
withheld from public disclosure under
this paragraph. If the record or docu-
ment for which withholding is sought
is deemed by the Commission to be ir-
relevant or unnecessary to the per-
formance of its functions, it will be re-
turned to the applicant.

(6) Withholding from public inspec-
tion does not affect the right, if any, of
persons properly and directly con-
cerned to inspect the document. Either
before a decision of the Commission on
the matter of whether the information
should be made publicly available or
after a decision has been made that the
information should be withheld from
public disclosure, the Commission may
require information claimed to be a
trade secret or privileged or confiden-
tial commercial or financial informa-
tion to be subject to inspection under a
protective agreement by contractor
personnel or government officials other
than NRC officials, by the presiding of-
ficer in a proceeding, and under protec-
tive order by the parties to a pro-
ceeding. In camera sessions of hearings
may be held when the information
sought to be withheld is produced or of-
fered in evidence. If the Commission
subsequently determines that the in-
formation should be disclosed, the in-
formation and the transcript of such in
camera session will be made publicly
available.

(c) The Commission either may grant
or deny a request for withholding
under this section.

(1) If the request is granted, the Com-
mission will notify the submitter of its
determination to withhold the infor-
mation from public disclosure.

(2) If the Commission denies a re-
quest for withholding under this sec-
tion, it will provide the submitter with
a statement of reasons for that deter-
mination. This decision will specify the
date, which will be a reasonable time
thereafter, when the document will be
available at the NRC Web site, http:/
www.nrc.gov. The document will not be
returned to the submitter.
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(3) Whenever a submitter desires to
withdraw a document from Commis-
sion consideration, it may request re-
turn of the document, and the docu-
ment will be returned unless the infor-
mation—

(i) Forms part of the basis of an offi-
cial agency decision, including but not
limited to, a rulemaking proceeding or
licensing activity;

(ii) Is contained in a document that
was made available to or prepared for
an NRC advisory committee;

(iii) Was revealed, or relied upon, in
an open Commission meeting held in
accordance with 10 CFR part 9, subpart
C;

(iv) Has been requested in a Freedom
of Information Act request; or

(v) Has been obtained during the
course of an investigation conducted
by the NRC Office of Investigations.

(d) The following information is con-
sidered commercial or financial infor-
mation within the meaning  of
§9.17(a)(4) of this chapter and is subject
to disclosure only in accordance with
the provisions of §9.19 of this chapter.

(1) Correspondence and reports to or
from the NRC which contain informa-
tion or records concerning a licensee’s
or applicant’s physical protection,
classified matter protection, or mate-
rial control and accounting program
for special nuclear material not other-
wise designated as Safeguards Informa-
tion or classified as National Security
Information or Restricted Data.

(2) Information submitted in con-
fidence to the Commission by a foreign
source.

(e) Submitting information to NRC
for consideration in connection with
NRC licensing or regulatory activities
shall be deemed to constitute author-
ity for the NRC to reproduce and dis-
tribute sufficient copies to carry out
the Commission’s official responsibil-
ities.

(f) The presiding officer, if any, or
the Commission may, with reference to
the NRC records and documents made
available pursuant to this section,
issue orders consistent with the provi-
sions of this section and §2.705(c).

[69 FR 2236, Jan. 14, 2004, as amended at 72
FR 49152, Aug. 28, 2007; 72 FR 49477, Aug. 28,
2007; 75 FR 73937, Nov. 30, 2010]
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§2.402

Subpart D—Additional Procedures
Applicable to Proceedings for
the Issuance of Licenses To
Construct and/or Operate Nu-
clear Power Plants of Identical
Design at Multiple Sites

SOURCE: 72 FR 49477, Aug. 28, 2007, unless
otherwise noted.

§2.400 Scope of subpart.

This subpart describes procedures ap-
plicable to licensing proceedings which
involve the consideration in hearings
of a number of applications, filed by
one or more applicants pursuant to ap-
pendix N of parts 50 or 52 of this chap-
ter, for licenses to construct and/or op-
erate nuclear power reactors of iden-
tical design to be located at multiple
sites.

§2.401 Notice of hearing on construc-
tion permit or combined license ap-
plications pursuant to appendix N
of 10 CFR parts 50 or 52.

(a) In the case of applications pursu-
ant to appendix N of part 50 of this
chapter for construction permits for
nuclear power reactors of the type de-
scribed in §50.22 of this chapter, or ap-
plications pursuant to appendix N of
part 52 of this chapter for combined 1i-
censes, the Secretary will issue notices
of hearing pursuant to §2.104.

(b) The notice of hearing will also
state the time and place of the hear-
ings on any separate phase of the pro-
ceeding.

§2.402 Separate hearings on separate
issues; consolidation of pro-
ceedings.

(a) In the case of applications under
appendix N of part 50 of this chapter
for construction permits for nuclear
power reactors of a type described in 10
CFR 50.22, or applications pursuant to
appendix N of part 52 of this chapter
for combined licenses, the Commission
or the presiding officer may order sepa-
rate hearings on particular phases of
the proceeding, such as matters related
to the acceptability of the design of the
reactor, in the context of the site pa-
rameters postulated for the design or
environmental matters.

(b) If a separate hearing is held on a
particular phase of the proceeding, the
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PART 51—ENVIRONMENTAL PRO-
TECTION REGULATIONS FOR DO-
MESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

Sec.

51.1 Scope.

51.2 Subparts.

51.3 Resolution of conflict.
51.4 Definitions.

51.5 Interpretations.

51.6 Specific exemptions.

Subpart A—National Environmental Policy
Act—Regulations Implementing Sec-
tion 102(2)

51.10 Purpose and scope of subpart; applica-
tion of regulations of Council on Envi-
ronmental Quality.

51.11 Relationship to other subparts. [Re-
served]

51.12 Application of subpart to ongoing en-
vironmental work.

51.13 Emergencies.

51.14 Definitions.

51.15 Time schedules.

51.16 Proprietary information.

51.17 Information collection requirements;
OMB approval.

PRELIMINARY PROCEDURES

CLASSIFICATION OF LICENSING AND
REGULATORY ACTIONS

51.20 Criteria for and identification of li-
censing and regulatory actions requiring
environmental impact statements.

51.21 Criteria for and identification of li-
censing and regulatory actions requiring
environmental assessments.

51.22 Criterion for -categorical exclusion;
identification of licensing and regulatory
actions eligible for categorical exclusion
or otherwise not requiring environ-
mental review.

51.23 Temporary storage of spent fuel after
cessation of reactor operation—generic
determination of no significant environ-
mental impact.

DETERMINATIONS TO PREPARE ENVIRONMENTAL
IMPACT STATEMENTS, ENVIRONMENTAL AS-
SESSMENTS OR FINDINGS OF NO SIGNIFICANT
IMPACT, AND RELATED PROCEDURES

51.25 Determination to prepare environ-
mental impact statement or environ-
mental assessment; eligibility for cat-
egorical exclusion.

51.26 Requirement to publish notice of in-
tent and conduct scoping process.

51.27 Notice of intent.

SCOPING
51.28 Scoping—participants.
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51.29 Scoping-environmental impact state-
ment and supplement to environmental
impact statement.

ENVIRONMENTAL ASSESSMENT

51.30 Environmental assessment.
51.31 Determinations based on environ-
mental assessment.

FINDING OF NO SIGNIFICANT IMPACT

51.32 Finding of no significant impact.

51.33 Draft finding of no significant impact;
distribution.

51.34 Preparation of finding of no signifi-
cant impact.

51.35 Requirement to publish finding of no
significant impact; limitation on Com-
mission action.

ENVIRONMENTAL REPORTS AND INFORMATION—
REQUIREMENTS APPLICABLE TO APPLICANTS
AND PETITIONERS FOR RULEMAKING

GENERAL

51.40 Consultation with NRC staff.
51.41 Requirement to submit environmental
information.

ENVIRONMENTAL REPORTS—GENERAL
REQUIREMENTS

51.45 Environmental report.

ENVIRONMENTAL REPORTS—PRODUCTION AND
UTILIZATION FACILITIES

51.49 Environmental report—limited work
authorization.

51.50 Environmental report—construction
permit, early site permit, or combined li-
cense stage.

51.51 Uranium fuel cycle environmental
data—Table S-3.

51.52 Environmental effects of transpor-
tation of fuel and waste—Table S—4.

51.53 Postconstruction environmental re-
ports.

51.54 Environmental report—manufacturing
license.

51.65 Environmental report—standard de-
sign certification.

51.68 Environmental report—number of cop-
ies; distribution.

ENVIRONMENTAL REPORTS—MATERIALS
LICENSES

51.60 Environmental report—materials li-
censes.

51.61 Environmental report—independent
spent fuel storage installation (ISFSI) or
monitored retrievable storage installa-
tion (MRS) license.

51.62 Environmental report—land disposal
of radioactive waste licensed under 10
CFR part 61.

51.66 Environmental report—number of cop-
ies; distribution.
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51.67 Environmental information con-
cerning geologic repositories.

ENVIRONMENTAL REPORTS—RULEMAKING
51.68 Environmental report—rulemaking.

ENVIRONMENTAL IMPACT STATEMENTS

DRAFT ENVIRONMENTAL IMPACT STATEMENTS—
GENERAL REQUIREMENTS

51.70 Draft environmental impact state-
ment—general.

51.71 Draft environmental impact state-
ment—contents.

51.72 Supplement to draft environmental
impact statement.

51.73 Request for comments on draft envi-
ronmental impact statement.

51.74 Distribution of draft environmental
impact statement and supplement to
draft environmental impact statement;
news releases.

DRAFT ENVIRONMENTAL IMPACT STATEMENTS—
PRODUCTION AND UTILIZATION FACILITIES

51.75 Draft environmental impact state-
ment—construction permit, early site
permit, or combined license.

51.76 Draft environmental impact state-
ment—limited work authorization.

51.77 Distribution of draft environmental
impact statement.

DRAFT ENVIRONMENTAL IMPACT STATEMENTS—
MATERIALS LICENSES

51.80 Draft environmental impact state-
ment—materials license.

51.81 Distribution of draft environmental
impact statement.

DRAFT ENVIRONMENTAL IMPACT STATEMENTS—
RULEMAKING

51.85 Draft environmental impact state-
ment—rulemaking.

51.86 Distribution of draft environmental
impact statement.

LEGISLATIVE ENVIRONMENTAL IMPACT
STATEMENTS—PROPOSALS FOR LEGISLATION

51.88 Proposals for legislation.

FINAL ENVIRONMENTAL IMPACT STATEMENTS—
GENERAL REQUIREMENTS

51.90 Final environmental impact state-
ment—general.

51.91 Final environmental impact state-
ment—contents.

51.92 Supplement to the final environ-
mental impact statement.

51.93 Distribution of final environmental
impact statement and supplement to
final environmental impact statement;
news releases.

51.94 Requirement to consider final environ-
mental impact statement.
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FINAL ENVIRONMENTAL IMPACT STATEMENTS—
PRODUCTION AND UTILIZATION FACILITIES

51.95 Postconstruction environmental im-
pact statements.

FINAL ENVIRONMENTAL IMPACT STATEMENTS—
MATERIALS LICENSES

51.97 Final environmental impact state-
ment—materials license.

FINAL ENVIRONMENTAL IMPACT STATEMENTS—
RULEMAKING

51.99 [Reserved]

NEPA PROCEDURE AND ADMINISTRATIVE
ACTION

GENERAL

51.100 Timing of Commission action.

51.101 Limitations on actions.

51.102 Requirement to provide a record of
decision; preparation.

51.103 Record of decision—general.

51.104 NRC proceeding using public hear-
ings; consideration of environmental im-
pact statement.

PRODUCTION AND UTILIZATION FACILITIES

51.105 Public hearings in proceedings for
issuance of construction permits or early
site permits; limited work authoriza-
tions.

51.105a Public hearings in proceedings for
issuance of manufacturing licenses.

51.106 Public hearings in proceedings for
issuance of operating licenses.

51.107 Public hearings in proceedings for
issuance of combined licenses; limited
work authorizations.

51.108 Public hearings on Commission find-
ings that inspections, tests, analyses,
and acceptance criteria of combined li-
censes are met.

MATERIALS LICENSES

51.109 Public hearings in proceedings for
issuance of materials license with re-
spect to a geologic repository.

RULEMAKING
51.110 [Reserved]

PUBLIC NOTICE OF AND ACCESS TO
ENVIRONMENTAL DOCUMENTS

51.116 Notice of intent.

51.117 Draft environmental impact state-
ment—notice of availability.

51.118 Final environmental impact state-
ment—notice of availability.

51.119 Publication of finding of no signifi-
cant impact; distribution.

51.120 Availability of environmental docu-
ments for public inspection.

51.121 Status of NEPA actions.
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51.122 List of interested organizations and
groups.

51.123 Charges for environmental docu-
ments; distribution to public; distribu-
tion to governmental agencies.

COMMENTING

51.124 Commission duty to comment.

RESPONSIBLE OFFICIAL

51.125 Responsible official.

APPENDIX A TO SUBPART A OF PART 51—FOR-
MAT FOR PRESENTATION OF MATERIAL IN
ENVIRONMENTAL IMPACT STATEMENTS

APPENDIX B TO SUBPART A OF PART 51—ENVI-
RONMENTAL EFFECT OF RENEWING THE OP-
ERATING LICENSE OF A NUCLEAR POWER
PLANT

Subpart B [Reserved]

AUTHORITY: Atomic Energy Act sec. 161,
1701 (42 U.S.C. 2201, 2297f); Energy Reorga-
nization Act secs. 201, 202, 211 (42 U.S.C. 5841,
5842, 5851); Government Paperwork Elimi-
nation Act sec. 1704 (44 U.S.C. 3504 note).
Subpart A also issued under National Envi-
ronmental Policy Act secs. 102, 104, 105 (42
U.S.C. 4332, 4334, 4335); Pub. L. 95-604, Title
II, 92 Stat. 3033-3041; Atomic Energy Act sec.
193 (42 U.S.C. 2243).

Sections 51.20, 51.30, 51.60, 51.80, and 51.97
also issued under Nuclear Waste Policy Act
secs. 135, 141, 148 (42 U.S.C. 10155, 10161, 10168).

Section 51.22 also issued under Atomic En-
ergy Act sec. 274 (42 U.S.C. 2021) and under
Nuclear Waste Policy Act sec. 121 (42 U.S.C.
10141).

Sections 51.43, 51.67, and 51.109 also issued
under Nuclear Waste Policy Act sec. 114(f) (42
U.S.C. 10134()).

SOURCE: 49 FR 9381, Mar. 12, 1984, unless
otherwise noted.

§51.1 Scope.

This part contains environmental
protection regulations applicable to
NRC’s domestic licensing and related
regulatory functions. These regula-
tions do not apply to export licensing
matters within the scope of part 110 of
this chapter or to any environmental
effects which NRC’s domestic licensing
and related regulatory functions may
have upon the environment of foreign
nations. Subject to these limitations,
the regulations in this part implement:

(a) Section 102(2) of the National En-
vironmental Policy Act of 1969, as
amended.
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§51.4

§51.2 Subparts.

(a) The regulations in subpart A of
this part implement section 102(2) of
the National Environmental Policy Act
of 1969, as amended.

§51.3 Resolution of conflict.

In any conflict between a general
rule in subpart A of this part and a spe-
cial rule in another subpart of this part
or another part of this chapter applica-
ble to a particular type of proceeding,
the special rule governs.

§51.4 Definitions.

As used in this part:

Act means the Atomic Energy Act of
1954 (Pub. L. 83-703, 68 Stat. 919) includ-
ing any amendments thereto.

Commission means the Nuclear Regu-
latory Commission or its authorized
representatives.

Construction means:

(1) For production and utilization fa-
cilities, the activities in paragraph
(1)) of this definition, and does not
mean the activities in paragraph (1)(ii)
of this definition.

(i) Activities constituting construc-
tion are the driving of piles, subsurface
preparation, placement of backfill,
concrete, or permanent retaining walls
within an excavation, installation of
foundations, or in-place assembly,
erection, fabrication, or testing, which
are for:

(A) Safety-related structures, sys-
tems, or components (SSCs) of a facil-
ity, as defined in 10 CFR 50.2;

(B) SSCs relied upon to mitigate ac-
cidents or transients or used in plant
emergency operating procedures;

(C) SSCs whose failure could prevent
safety-related SSCs from fulfilling
their safety-related function;

(D) SSCs whose failure could cause a
reactor scram or actuation of a safety-
related system;

(E) SSCs necessary to comply with 10
CFR part 73;

(F') SSCs necessary to comply with 10
CFR 50.48 and criterion 3 of 10 CFR part
50, appendix A; and

(G) Onsite emergency facilities (i.e.,
technical support and operations sup-
port centers), necessary to comply with
10 CFR 50.47 and 10 CFR part 50, appen-
dix E.

(ii) Construction does not include:
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(A) Changes for temporary use of the
land for public recreational purposes;

(B) Site exploration, including nec-
essary borings to determine foundation
conditions or other preconstruction
monitoring to establish background in-
formation related to the suitability of
the site, the environmental impacts of
construction or operation, or the pro-
tection of environmental values;

(C) Preparation of a site for construc-
tion of a facility, including clearing of
the site, grading, installation of drain-
age, erosion and other environmental
mitigation measures, and construction
of temporary roads and borrow areas;

(D) Erection of fences and other ac-
cess control measures that are not
safety or security related, and do not
pertain to radiological controls;

(E) Excavation;

(F) Erection of support buildings
(e.g., construction equipment storage
sheds, warehouse and shop facilities,
utilities, concrete mixing plants, dock-
ing and unloading facilities, and office
buildings) for use in connection with
the construction of the facility;

(G) Building of service facilities (e.g.,
paved roads, parking lots, railroad
spurs, exterior utility and lighting sys-
tems, potable water systems, sanitary
sewerage treatment facilities, and
transmission lines);

(H) Procurement or fabrication of
components or portions of the proposed
facility occurring at other than the
final, in-place location at the facility;

(I) Manufacture of a nuclear power
reactor under a manufacturing license
under subpart F of part 52 of this chap-
ter to be installed at the proposed site
and to be part of the proposed facility;
or

(J) With respect to production or uti-
lization facilities, other than testing
facilities and nuclear power plants, re-
quired to be licensed under section
104.a or section 104.c of the Act, the
erection of buildings which will be used
for activities other than operation of a
facility and which may also be used to
house a facility (e.g., the construction
of a college laboratory building with
space for installation of a training re-
actor).

(2) For materials licenses, taking any
site-preparation activity at the site of
a facility subject to the regulations in
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10 CFR parts 30, 36, 40, and 70 that has
a reasonable nexus to radiological
health and safety or the common de-
fense and security; provided, however,
that construction does not mean:

(i) Those actions or activities listed
in paragraphs (1)(ii)(A)-(H) of this defi-
nition; or

(ii) Taking any other action that has
no reasonable nexus to radiological
health and safety or the common de-
fense and security.

NRC means the Nuclear Regulatory
Commission, the agency established by
Title II of the Energy Reorganization
Act of 1974, as amended.

NRC staff means any NRC officer or
employee or his/her authorized rep-
resentative, except a Commissioner, a
member of a Commissioner’s imme-
diate staff, an Atomic Safety and Li-
censing Board, a presiding officer, an
administrative judge, an administra-
tive law judge, or any other officer or
employee of the Commission who per-
forms adjudicatory functions.

NRC Staff Director means:

Executive Director for Operations;

Director, Office of Nuclear Reactor Regula-
tion;

Director, Office of New Reactors;

Director, Office of Nuclear Material Safety
and Safeguards;

Director, Office of Federal and State Mate-
rials and Environmental Management Pro-
grams;

Director, Office of Nuclear Regulatory Re-
search;

Director, Office of Governmental and Public
Affairs; and

The designee of any NRC staff director.

[49 FR 9381, Mar. 12, 1984, as amended at 51
FR 35999, Oct. 8, 1986; 52 FR 31612, Aug. 21,
1987; 72 FR 57443, Oct. 9, 2007; 73 FR 5723, Jan.
31, 2008; 76 FR 56964, Sept. 15, 2011; 77 FR
46599, Aug. 3, 2012]

§51.5 Interpretations.

Except as specifically authorized by
the Commission in writing, no inter-
pretation of the regulations in this
part by any officer or employee of the
Commission other than a written inter-
pretation by the General Counsel will
be recognized to be binding upon the
Commission.

§51.6 Specific exemptions.

The Commission may, upon applica-
tion of any interested person or upon
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its own initiative, grant such exemp-
tions from the requirements of the reg-
ulations in this part as it determines
are authorized by law and are other-
wise in the public interest.

Subpart A—National  Environ-
mental Policy Act—Regula-
tions Implementing Section
102(2)

§51.10 Purpose and scope of subpart;
application of regulations of Coun-
cil on Environmental Quality.

(a) The National Environmental Pol-
icy Act of 1969, as amended (NEPA) di-
rects that, to the fullest extent pos-
sible: (1) The policies, regulations, and
public laws of the United States shall
be interpreted and administered in ac-
cordance with the policies set forth in
NEPA, and (2) all agencies of the Fed-
eral Government shall comply with the
procedures in section 102(2) of NEPA
except where compliance would be in-
consistent with other statutory re-
quirements. The regulations in this
subpart implement section 102(2) of
NEPA in a manner which is consistent
with the NRC’s domestic licensing and
related regulatory authority under the
Atomic Energy Act of 1954, as amend-
ed, the Energy Reorganization Act of
1974, as amended, and the Uranium Mill
Tailings Radiation Control Act of 1978,
and which reflects the Commission’s
announced policy to take account of
the regulations of the Council on Envi-
ronmental Quality published November
29, 1978 (43 FR 55978-56007) voluntarily,
subject to certain conditions. This sub-
part does not apply to export licensing
matters within the scope of part 110 of
this chapter nor does it apply to any
environmental effects which NRC’s do-
mestic licensing and related regulatory
functions may have upon the environ-
ment of foreign nations.

(b) The Commission recognizes a con-
tinuing obligation to conduct its do-
mestic licensing and related regulatory
functions in a manner which is both re-
ceptive to environmental concerns and
consistent with the Commission’s re-
sponsibility as an independent regu-
latory agency for protecting the radio-
logical health and safety of the public.
Accordingly, the Commission will:
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(1) Examine any future interpreta-
tion or change to the Council’s NEPA
regulations;

(2) Follow the provisions of 40 CFR
1501.5 and 1501.6 relating to lead agen-
cies and cooperating agencies, except
that the Commission reserves the right
to prepare an independent environ-
mental impact statement whenever the
NRC has regulatory jurisdiction over
an acitivity even though the NRC has
not been designated as lead agency for
preparation of the statement; and

(3) Reserve the right to make a final
decision on any matter within the
NRC’s regulatory authority even
though another agency has made a
predecisional referral of an NRC action
to the Council under the procedures of
40 CFR part 1504.

(c) The regulations in this subpart?
also address the limitations imposed on
NRC’s authority and responsibility
under the National Environmental Pol-
icy Act of 1969, as amended, by the Fed-
eral Water Pollution Control Act
Amendments of 1972, Pub. L. 92-500, 86
Stat. 816 et seq. (33 U.S.C. 1251 et seq.) In
accordance with section 511(c)(2) of the
Federal Water Pollution Control Act
(86 Stat. 893, 33 U.S.C 1371(c)(2)) the
NRC recognizes that responsibility for
Federal regulation of nonradiological
pollutant discharges2 into receiving
waters rests by statute with the Envi-
ronmental Protection Agency.

(d) Commission actions initiating or
relating to administrative or judicial
civil or criminal enforcement actions
or proceedings are not subject to Sec-
tion 102(2) of NEPA. These actions in-
clude issuance of notices of violation,
orders, and denials of requests for ac-
tion pursuant to subpart B of part 2 of
this chapter; matters covered by part

1See also Second Memorandum of Under-

standing Regarding Implementation of Cer-
tain NRC and EPA Responsibilities and Pol-
icy Statement on Implementation of Section
511 of the Federal Water Pollution Control
Act (FWPCA) attached as Appendix A there-
to, which were published in the FEDERAL
REGISTER on December 31, 1975 (40 FR 60115)
and became effective January 30, 1976.

20n June 1, 1976, the U.S. Supreme Court
held that ‘‘ ‘pollutants’ subject to regulation
under the FWPCA [Federal Water Pollution
Control Act] do not include source, byprod-
uct, and special nuclear materials, .. .”
Train v. Colorado PIRG, 426 U.S. 1 at 25.
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§51.11

15 and part 160 of this chapter; and
issuance of confirmatory action let-
ters, bulletins, generic letters, notices
of deviation, and notices of non-
conformance.

[49 FR 9381, Mar. 12, 1984, as amended at 54
FR 43578, Oct. 26, 1989; 61 FR 43408, Aug. 22,
1996]

§51.11 Relationship to other subparts.
[Reserved]

§51.12 Application of subpart to ongo-
ing environmental work.

(a) Except as otherwise provided in
this section, the regulations in this
subpart shall apply to the fullest ex-
tent practicable to NRC’s ongoing envi-
ronmental work.

(b) No environmental report or any
supplement to an environmental report
filed with the NRC and no environ-
mental assessment, environmental im-
pact statement or finding of no signifi-
cant impact or any supplement to any
of the foregoing issued by the NRC be-
fore June 7, 1984, need be redone and no
notice of intent to prepare an environ-
mental impact statement or notice of
availability of these environmental
documents need be republished solely
by reason of the promulgation on
March 12, 1984, of this revision of part
51.

[49 FR 9381, Mar. 12, 1984, as amended at 49
FR 24513, June 14, 1984]

§51.13 Emergencies.

Whenever emergency circumstances
make it necessary and whenever, in
other situations, the health and safety
of the public may be adversely affected
if mitigative or remedial actions are
delayed, the Commission may take an
action with significant environmental
impact without observing the provi-
sions of these regulations. In taking an
action covered by this section, the
Commission will consult with the
Council as soon as feasible concerning
appropriate alternative NEPA arrange-
ments.

§51.14 Definitions.

(a) As used in this subpart:

Categorical Exclusion means a cab-
egory of actions which do not individ-
ually or cumulatively have a signifi-
cant effect on the human environment
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and which the Commission has found
to have no such effect in accordance
with procedures set out in §51.22, and
for which, therefore, neither an envi-
ronmental assessment nor an environ-
mental impact statement is required.

Cooperating Agency means any Fed-
eral agency other than the NRC which
has jurisdiction by law or special ex-
pertise with respect to any environ-
mental impact involved in a proposal
(or a reasonable alternative) for legis-
lation or other major Federal action
significantly affecting the quality of
the human environment. By agreement
with the Commission, a State or local
agency of similar qualifications or,
when the effects are on a reservation,
an Indian Tribe, may become a cooper-
ating agency.

Council means the Council on Envi-
ronmental Quality (CEQ) established
by Title II of NEPA.

DOE means the U.S. Department of
Energy or its duly authorized rep-
resentatives.

Environmental Assessment means a
concise public document for which the
Commission is responsible that serves
to:

(1) Briefly provide sufficient evidence
and analysis for determining whether
to prepare an environmental impact
statement or a finding of no significant
impact.

(2) Aid the Commission’s compliance
with NEPA when no environmental im-
pact statement is necessary.

(3) Facilitate preparation of an envi-
ronmental impact statement when one
is necessary.

Environmental document includes an
environmental assessment, an environ-
mental impact statement, a finding of
no significant impact, an environ-
mental report and any supplements to
or comments upon those documents,
and a notice of intent.

Environmental Impact Statement means
a detailed written statement as re-
quired by section 102(2)(C) of NEPA.

Environmental report means a docu-
ment submitted to the Commission by
an applicant for a permit, license, or
other form of permission, or an amend-
ment to or renewal of a permit, license
or other form of permission, or by a pe-
titioner for rulemaking, in order to aid
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the Commission in complying with sec-
tion 102(2) of NEPA.

Finding of No Significant Impact
means a concise public document for
which the Commission is responsible
that briefly states the reasons why an
action, not otherwise excluded, will not
have a significant effect on the human
environment and for which therefore
an environmental impact statement
will not be prepared.

NEPA means the National Environ-
mental Policy Act of 1969, as amended
(Pub. L. 91-190, 83 Stat. 852, 856, as
amended by Pub. L. 94-83, 89 Stat. 424,
42 U.S.C. 4321, et seq.).

Notice of Intent means a notice that
an environmental impact statement
will be prepared and considered.

Uranium enrichment facility means:

(1) Any facility used for separating
the isotopes for uranium or enriching
uranium in the isotope 235, except lab-
oratory scale facilities designed or
used for experimental or analytical
purposes only; or

(2) Any equipment or device, or im-
portant component part especially de-
signed for such equipment or device,
capable of separating the isotopes of
uranium or enriching uranium in the
isotope 235.

(b) The definitions in 40 CFR 1508.3,
1508.7, 1508.8, 1508.14, 1508.15, 1508.16,
1508.17, 1508.18, 1508.20, 1508.23, 1508.25,
1508.26, and 1508.27, will also be used in
implementing section 102(2) of NEPA.

[49 FR 9381, Mar. 12, 1984, as amended at 57
FR 18391, Apr. 30, 1992]

§51.15 Time schedules.

Consistent with the purposes of
NEPA, the Administrative Procedure
Act, the Commission’s rules of practice
in part 2 of this chapter, §§51.100 and
51.101, and with other essential consid-
erations of national policy:

(a) The appropriate NRC staff direc-
tor may, and upon the request of an ap-
plicant for a proposed action or a peti-
tioner for rulemaking shall, establish a
time schedule for all or any con-
stituent part of the NRC staff NEPA
process. To the maximum extent prac-
ticable, the NRC staff will conduct its
NEPA review in accordance with any
time schedule established under this
section.
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(b) As specified in 10 CFR part 2, the
presiding officer, the Atomic Safety
and Licensing Board or the Commis-
sioners acting as a collegial body may
establish a time schedule for all or any
part of an adjudicatory or rulemaking
proceeding to the extent that each has
jurisdiction.

[49 FR 9381, Mar. 12, 1984, as amended at 69
FR 2276, Jan. 14, 2004]

§51.16 Proprietary information.

(a) Proprietary information, such as
trade secrets or privileged or confiden-
tial commercial or financial informa-
tion, will be treated in accordance with
the procedures provided in §2.390 of
this chapter.

(b) Any proprietary information
which a person seeks to have withheld
from public disclosure shall be sub-
mitted in accordance with §2.390 of this
chapter. When submitted, the propri-
etary information should be clearly
identified and accompanied by a re-
quest, containing detailed reasons and
justifications, that the proprietary in-
formation be withheld from public dis-
closure. A non-proprietary summary
describing the general content of the
proprietary information should also be
provided.

[69 FR 2276, Jan. 14, 2004]

§51.17 Information collection require-
ments; OMB approval.

(a) The Nuclear Regulatory Commis-
sion has submitted the information
collection requirements contained in
this part to the Office of Management
and Budget (OMB) for approval as re-
quired by the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.). The NRC
may not conduct or sponsor, and a per-
son is not required to respond to, a col-
lection of information unless it dis-
plays a currently valid OMB control
number. OMB has approved the infor-
mation collection requirements con-
tained in this part under control num-
ber 3150-0021.

(b) The approved information collec-
tion requirements in this part appear
in §§51.6, 51.16, 51.41, 51.45, 51.49, 51.50,
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51.51, 51.52, 51.563, 51.54, 51.55, 51.58, 51.60,
51.61, 51.62, 51.66, 51.68, and 51.69.

[49 FR 24513, June 14, 1984, as amended at 62
FR 52188, Oct. 6, 1997; 67 FR 67100, Nov. 4,
2002; 72 FR 57443, Oct. 9, 2007]

PRELIMINARY PROCEDURES

CLASSIFICATION OF LICENSING AND
REGULATORY ACTIONS

§51.20 Criteria for and identification
of licensing and regulatory actions
requiring environmental impact
statements.

(a) Licensing and regulatory actions
requiring an environmental impact
statement shall meet at least one of
the following criteria:

(1) The proposed action is a major
Federal action significantly affecting
the quality of the human environment.

(2) The proposed action involves a
matter which the Commission, in the
exercise of its discretion, has deter-
mined should be covered by an environ-
mental impact statement.

(b) The following types of actions re-
quire an environmental impact state-
ment or a supplement to an environ-
mental impact statement:

(1) Issuance of a limited work author-
ization or a permit to construct a nu-
clear power reactor, testing facility, or
fuel reprocessing plant under part 50 of
this chapter, or issuance of an early
site permit under part 52 of this chap-
ter.

(2) Issuance or renewal of a full power
or design capacity license to operate a
nuclear power reactor, testing facility,
or fuel reprocessing plant under part 50
of this chapter, or a combined license
under part 52 of this chapter.

(3) Issuance of a permit to construct
or a design capacity license to operate
or renewal of a design capacity license
to operate an isotopic enrichment
plant pursuant to part 50 of this chap-
ter.

(4) Conversion of a provisional oper-
ating license for a nuclear power reac-
tor, testing facility or fuel reprocessing
plant to a full term or design capacity
license pursuant to part 50 of this chap-
ter if a final environmental impact
statement covering full term or design
capacity operation has not been pre-
viously prepared.

(5)—(6) [Reserved]
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(7) Issuance of a license to possess
and use special nuclear material for
processing and fuel fabrication, scrap
recovery, or conversion of uranium
hexafluoride pursuant to part 70 of this
chapter.

(8) Issuance of a license to possess
and use source material for uranium
milling or production of uranium
hexafluoride pursuant to part 40 of this
chapter.

(9) Issuance of a license pursuant to
part 72 of this chapter for the storage
of spent fuel in an independent spent
fuel storage installation (ISFSI) at a
site not occupied by a nuclear power
reactor, or for the storage of spent fuel
or high-level radioactive waste in a
monitored retrievable storage installa-
tion (MRS).

(10) Issuance of a license for a ura-
nium enrichment facility.

(11) Issuance of renewal of a license
authorizing receipt and disposal of ra-
dioactive waste from other persons
pursuant to part 61 of this chapter.

(12) Issuance of a license amendment
pursuant to part 61 of this chapter au-
thorizing (i) closure of a land disposal
site, (ii) transfer of the license to the
disposal site owner for the purpose of
institutional control, or (iii) termi-
nation of the license at the end of the
institutional control period.

(13) Issuance of a construction au-
thorization and license pursuant to
part 60 or part 63 of this chapter.

(14) Any other action which the Com-
mission determines is a major Commis-
sion action significantly affecting the
quality of the human environment. As
provided in §51.22(b), the Commission
may, in special circumstances, prepare
an environmental impact statement on
an action covered by a categorical ex-
clusion.

[49 FR 9381, Mar. 12, 1984, as amended at 53
FR 31681, Aug. 19, 1988; 53 FR 24052, June 27,
1988; 54 FR 15398, Apr. 18, 1989; 54 FR 27870,
July 3, 1989; 57 FR 18392, Apr. 30, 1992; 66 FR
55790, Nov. 2, 2001; 72 FR 49509, Aug. 28, 2007]

§51.21 Criteria for and identification
of licensing and regulatory actions
requiring environmental assess-
ments.

All licensing and regulatory actions
subject to this subpart require an envi-
ronmental assessment except those
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identified in §51.20(b) as requiring an
environmental impact statement,
those identified in §51.22(c) as categor-
ical exclusions, and those identified in
§51.22(d) as other actions not requiring
environmental review. As provided in
§51.22(b), the Commission may, in spe-
cial circumstances, prepare an environ-
mental assessment on an action cov-
ered by a categorical exclusion.

[564 FR 27870, July 3, 1989]

§51.22 Criterion for categorical exclu-
sion; identification of licensing and
regulatory actions eligible for cat-
egorical exclusion or otherwise not
requiring environmental review.

(a) Licensing, regulatory, and admin-
istrative actions eligible for categor-
ical exclusion shall meet the following
criterion: The action belongs to a cat-
egory of actions which the Commis-
sion, by rule or regulation, has de-
clared to be a categorical exclusion,
after first finding that the category of
actions does not individually or cumu-
latively have a significant effect on the
human environment.

(b) Except in special circumstances,
as determined by the Commission upon
its own initiative or upon request of
any interested person, an environ-
mental assessment or an environ-
mental impact statement is not re-
quired for any action within a category
of actions included in the list of cat-
egorical exclusions set out in para-
graph (c) of this section. Special cir-
cumstances include the circumstance
where the proposed action involves un-
resolved conflicts concerning alter-
native uses of available resources with-
in the meaning of section 102(2)(E) of
NEPA.

(c) The following categories of ac-
tions are categorical exclusions:

(1) Amendments to parts 1, 2, 4, 5, 7,
8, 9, 10, 11, 12, 13, 15, 16, 19, 21, 25, 26, 55,
75, 95, 110, 140, 150, 160, 170, or 171 of this
chapter, and actions on petitions for
rulemaking relating to parts 1, 2, 4, 5,
7,9, 10, 11, 12, 13, 14, 15, 16, 19, 21, 25, 26,
55, 75, 95, 110, 140, 150, 160, 170, or 171 of
this chapter.

(2) Amendments to the regulations in
this chapter which are corrective or of
a minor or nonpolicy nature and do not
substantially modify existing regula-
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tions, and actions on petitions for rule-
making relating to these amendments.

(3) Amendments to parts 20, 30, 31, 32,
33, 34, 35, 37, 39, 40, 50, 51, 52, 54, 60, 61,
63, 70, 71, 72, 73, 74, 81, and 100 of this
chapter which relate to—

(i) Procedures for filing and review-
ing applications for licenses or con-
struction permits or early site permits
or other forms of permission or for
amendments to or renewals of licenses
or construction permits or early site
permits or other forms of permission;

(ii) Recordkeeping requirements;

(iii) Reporting requirements;

(iv) Education, training, experience,
qualification or other employment
suitability requirements or

(v) Actions on petitions for rule-
making relating to these amendments.

(4) Entrance into or amendment, sus-
pension, or termination of all or part of
an agreement with a State pursuant to
section 274 of the Atomic Energy Act of
1954, as amended, providing for assump-
tion by the State and discontinuance
by the Commission of certain regu-
latory authority of the Commaission.

(6) Procurement of general equip-
ment and supplies.

(6) Procurement of technical assist-
ance, confirmatory research provided
that the confirmatory research does
not involve any significant construc-
tion impacts, and personal services re-
lating to the safe operation and protec-
tion of commercial reactors, other fa-
cilities, and materials subject to NRC
licensing and regulation.

(7) Personnel actions.

(8) Issuance, amendment, or renewal
of operators’ licenses pursuant to part
55 of this chapter.

(9) Issuance of an amendment to a
permit or license for a reactor under
part 50 or part 52 of this chapter that
changes a requirement or issuance of
an exemption from a requirement, with
respect to installation or use of a facil-
ity component located within the re-
stricted area, as defined in part 20 of
this chapter; or the issuance of an
amendment to a permit or license for a
reactor under part 50 or part 52 of this
chapter that changes an inspection or a
surveillance requirement; provided
that:
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(i) The amendment or exemption in-
volves no significant hazards consider-
ation;

(ii) There is no significant change in
the types or significant increase in the
amounts of any effluents that may be
released offsite; and

(iii) There is no significant increase
in individual or cumulative occupa-
tional radiation exposure.

(10) Issuance of an amendment to a
permit or license issued under this
chapter which—

(i) Changes surety, insurance and/or
indemnity requirements;

(ii) Changes recordkeeping, report-
ing, or administrative procedures or re-
quirements;

(iii) Changes the licensee’s or permit
holder’s name, phone number, business
or e-mail address;

(iv) Changes the name, position, or
title of an officer of the licensee or per-
mit holder, including but not limited
to, the radiation safety officer or qual-
ity assurance manager; or

(v) Changes the format of the license
or permit or otherwise makes editorial,
corrective or other minor revisions, in-
cluding the updating of NRC approved
references.

(11) Issuance of amendments to 1li-
censes for fuel cycle plants and radio-
active waste disposal sites and amend-
ments to materials licenses identified
in §51.60(b)(1) which are administra-
tive, organizational, or procedural in
nature, or which result in a change in
process operations or equipment, pro-
vided that (i) there is no significant
change in the types or significant in-
crease in the amounts of any effluents
that may be released offsite, (ii) there
is no significant increase in individual
or cumulative occupational radiation
exposure, (iii) there is no significant
construction impact, and (iv) there is
no significant increase in the potential
for or consequences from radiological
accidents.

(12) Issuance of an amendment to a
license under parts 50, 52, 60, 61, 63, 70,
72, or 75 of this chapter relating solely
to safeguards matters (i.e., protection
against sabotage or loss or diversion of
special nuclear material) or issuance of
an approval of a safeguards plan sub-
mitted under parts 50, 52, 70, 72, and 73
of this chapter, provided that the
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amendment or approval does not in-
volve any significant construction im-
pacts. These amendments and approv-
als are confined to—

(i) Organizational
matters;

(ii) Modifications to systems used for
security and/or materials account-
ability;

(iii) Administrative changes; and

(iv) Review and approval of transpor-
tation routes pursuant to 10 CFR 73.37.

(13) Approval of package designs for
packages to be used for the transpor-
tation of licensed materials.

(14) Issuance, amendment, or renewal
of materials licenses issued pursuant to
10 CFR parts 30, 31, 32, 33, 34, 35, 36, 39,
40 or part 70 authorizing the following
types of activities:

(i) Distribution of radioactive mate-
rial and devices or products containing
radioactive material to general licens-
ees and to persons exempt from licens-
ing.

(ii) Distribution of radiopharma-
ceuticals, generators, reagent Kits and/
or sealed sources to persons licensed
pursuant to 10 CFR 35.18.

(iii) Nuclear pharmacies.

(iv) Medical and veterinary.

(v) Use of radioactive materials for
research and development and for edu-
cational purposes.

(vi) Industrial radiography.

(vii) Irradiators.

(viii) Use of sealed sources and use of
gauging devices, analytical instru-
ments and other devices containing
sealed sources.

(ix) Use of uranium as shielding ma-
terial in containers or devices.

(x) Possession of radioactive material
incident to performing services such as
installation, maintenance, leak tests
and calibration.

(xi) Use of sealed sources and/or ra-
dioactive tracers in well-logging proce-
dures.

(xii) Acceptance of packaged radio-
active wastes from others for transfer
to licensed land burial facilities pro-
vided the interim storage period for
any package does not exceed 180 days
and the total possession limit for all
packages held in interim storage at the
same time does not exceed 50 curies.

(xiii) Manufacturing or processing of
source, byproduct, or special nuclear

and procedural
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materials for distribution to other 1li-
censees, except processing of source
material for extraction of rare earth
and other metals.

(xiv) Nuclear laundries.

(xv) Possession, manufacturing, proc-
essing, shipment, testing, or other use
of depleted uranium military muni-
tions.

(xvi) Any use of source, byproduct, or
special nuclear material not listed
above which involves quantities and
forms of source, byproduct, or special
nuclear material similar to those listed
in paragraphs (c)(14) (i) through (xv) of
this section (Category 14).

(15) Issuance, amendment or renewal
of licenses for import of nuclear facili-
ties and materials pursuant to part 110
of this chapter, except for import of
spent power reactor fuel.

(16) Issuance or amendment of guides
for the implementation of regulations
in this chapter, and issuance or amend-
ment of other informational and proce-
dural documents that do not impose
any legal requirements.

(17) Issuance of an amendment to a
permit or license under parts 30, 40, 50,
52, or part 70 of this chapter which de-
letes any limiting condition of oper-
ation or monitoring requirement based
on or applicable to any matter subject
to the provisions of the Federal Water
Pollution Control Act.

(18) Issuance of amendments or or-
ders authorizing licensees of produc-
tion or utilization facilities to resume
operation, provided the basis for the
authorization rests solely on a deter-
mination or redetermination by the
Commission that applicable emergency
planning requirements are met.

(19) Issuance, amendment, modifica-
tion, or renewal of a certificate of com-
pliance of gaseous diffusion enrichment
facilities pursuant to 10 CFR part 76.

(20) Decommissioning of sites where
licensed operations have been limited
to the use of—

(i) Small quantities of short-lived ra-
dioactive materials;

(ii) Radioactive materials in sealed
sources, provided there is no evidence
of leakage of radioactive material from
these sealed sources; or

(iii) Radioactive materials in such a
manner that a decommissioning plan is
not required by 10 CFR 30.36(g)(1),
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40.42(g)(1), or 70.38(g)(1), and the NRC
has determined that the facility meets
the radiological criteria for unre-
stricted use in 10 CFR 20.1402 without
further remediation or analysis.

(21) Approvals of direct or indirect
transfers of any license issued by NRC
and any associated amendments of li-
cense required to reflect the approval
of a direct or indirect transfer of an
NRC license.

(22) Issuance of a standard design ap-
proval under part 52 of this chapter.

(23) The Commission finding for a
combined license under §52.103(g) of
this chapter.

(24) Grants to institutions of higher
education in the United States, to fund
scholarships, fellowships, and stipends
for the study of science, engineering, or
another field of study that the NRC de-
termines is in a critical skill area re-
lated to its regulatory mission, to sup-
port faculty and curricular develop-
ment in such fields, and to support
other domestic educational, technical
assistance, or training programs (in-
cluding those of trade schools) in such
fields, except to the extent that such
grants or programs include activities
directly affecting the environment,
such as:

(i) The construction of facilities;

(ii) A major disturbance brought
about by blasting, drilling, excavating
or other means;

(iii) Field work, except that which
only involves noninvasive or non-harm-
ful techniques such as taking water or
soil samples or collecting non-pro-
tected species of flora and fauna; or

(iv) The release of radioactive mate-
rial.

(25) Granting of an exemption from
the requirements of any regulation of
this chapter, provided that—

(i) There is no significant hazards
consideration;

(ii) There is no significant change in
the types or significant increase in the
amounts of any effluents that may be
released offsite;

(iii) There is no significant increase
in individual or cumulative public or
occupational radiation exposure;

(iv) There is no significant construc-
tion impact;
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(v) There is no significant increase in
the potential for or consequences from
radiological accidents; and

(vi) The requirements from which an
exemption is sought involve:

(A) Recordkeeping requirements;

(B) Reporting requirements;

(C) Inspection or surveillance re-
quirements;

(D) Equipment servicing or mainte-
nance scheduling requirements;

(E) Education, training, experience,
qualification, requalification or other
employment suitability requirements;

(F) Safeguard plans, and materials
control and accounting inventory
scheduling requirements;

(G) Scheduling requirements;

(H) Surety, insurance or indemnity
requirements; or

(I) Other requirements of an adminis-
trative, managerial, or organizational
nature.

(d) In accordance with section 121 of
the Nuclear Waste Policy Act of 1982
(42 U.S.C. 10141), the promulgation of
technical requirements and criteria
that the Commission will apply in ap-
proving or disapproving applications
under part 60 or 63 of this chapter shall
not require an environmental impact
statement, an environmental assess-
ment, or any environmental review
under subparagraph (E) or (F) of sec-
tion 102(2) of NEPA.

[49 FR 9381, Mar. 12, 1984]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §51.22, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§51.23 Temporary storage of spent
fuel after cessation of reactor oper-
ation—generic determination of no
significant environmental impact.

(a) The Commission has made a ge-
neric determination that, if necessary,
spent fuel generated in any reactor can
be stored safely and without signifi-
cant environmental impacts for at
least 60 years beyond the licensed life
for operation (which may include the
term of a revised or renewed license) of
that reactor in a combination of stor-
age in its spent fuel storage basin and
at either onsite or offsite independent
spent fuel storage installations. Fur-
ther, the Commission believes there is
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reasonable assurance that sufficient
mined geologic repository capacity will
be available to dispose of the commer-
cial high-level radioactive waste and
spent fuel generated in any reactor
when necessary.

(b) Accordingly, as provided in
§§51.30(b), 51.53, 51.61, 51.80(b), 51.95, and
51.97(a), and within the scope of the ge-
neric determination in paragraph (a) of
this section, no discussion of any envi-
ronmental impact of spent fuel storage
in reactor facility storage pools or
independent spent fuel storage instal-
lations (ISFSI) for the period following
the term of the reactor operating li-
cense or amendment, reactor combined
license or amendment, or initial ISF'SI
license or amendment for which appli-
cation is made, is required in any envi-
ronmental report, environmental im-
pact statement, environmental assess-
ment, or other analysis prepared in
connection with the issuance or
amendment of an operating license for
a nuclear power reactor under parts 50
and b4 of this chapter, or issuance or
amendment of a combined license for a
nuclear power reactor under parts 52
and 54 of this chapter, or the issuance
of an initial license for storage of spent
fuel at an ISFSI, or any amendment
thereto.

(c) This section does not alter any re-
quirements to consider the environ-
mental impacts of spent fuel storage
during the term of a reactor operating
license or combined license, or a li-
cense for an ISFSI in a licensing pro-
ceeding.

[49 FR 34694, Aug. 31, 1984, as amended at 55
FR 38474, Sept. 18, 1990; 72 FR 49509, Aug. 28,
2007; 75 FR 81037, Dec. 23, 2010]

DETERMINATIONS TO PREPARE ENVIRON-
MENTAL IMPACT STATEMENTS, ENVI-
RONMENTAL ASSESSMENTS OR FINDINGS
OF NO SIGNIFICANT IMPACT, AND RE-
LATED PROCEDURES

§51.25 Determination to prepare envi-
ronmental impact statement or en-
vironmental assessment; eligibility
for categorical exclusion.

Before taking a proposed action sub-
ject to the provisions of this subpart,
the appropriate NRC staff director will
determine on the basis of the criteria
and classifications of types of actions
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in §§51.20, 51.21 and 51.22 of this subpart
whether the proposed action is of the
type listed in §51.22(c) as a categorical
exclusion or whether an environmental
impact statement or an environmental
assessment should be prepared. An en-
vironmental assessment is not nec-
essary if it is determined that an envi-
ronmental impact statement will be
prepared.

§51.26 Requirement to publish notice
of intent and conduct scoping proc-
ess.

(a) Whenever the appropriate NRC
staff director determines that an envi-
ronmental impact statement will be
prepared by NRC in connection with a
proposed action, a notice of intent will
be prepared as provided in §51.27, and
will be published in the FEDERAL REG-
ISTER as provided in §51.116, and an ap-
propriate scoping process (see §§51.27,
51.28, and 51.29) will be conducted.

(b) The scoping process may include a
public scoping meeting.

(c) Upon receipt of an application and
accompanying environmental impact
statement under §60.22 or §63.22 of this
chapter (pertaining to geologic reposi-
tories for high-level radioactive waste),
the appropriate NRC staff director will
include in the notice of docketing re-
quired to be published by §2.101(f)(8) of
this chapter a statement of Commis-
sion intention to adopt the environ-
mental impact statement to the extent
practicable. However, if the appro-
priate NRC staff director determines,
at the time of such publication or at
any time thereafter, that NRC should
prepare a supplemental environmental
impact statement in connection with
the Commission’s action on the license
application, the NRC shall follow the
procedures set out in paragraph (a) of
this section.

(d) Whenever the appropriate NRC
staff director determines that a supple-
ment to an environmental impact
statement will be prepared by the NRC,
a notice of intent will be prepared as
provided in §51.27, and will be published
in the FEDERAL REGISTER as provided
in §51.116. The NRC staff need not con-
duct a scoping process (see §§51.27,
51.28, and 51.29), provided, however,
that if scoping is conducted, then the
scoping must be directed at matters to
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be addressed in the supplement. If
scoping is conducted in a proceeding
for a combined license referencing an
early site permit under part 52, then
the scoping must be directed at mat-
ters to be addressed in the supplement
as described in §51.92(e).

[49 FR 9381, Mar. 12, 1984, as amended at 54
FR 27870, July 3, 1989; 66 FR 55791, Nov. 2,
2001; 72 FR 49510, Aug. 28, 2007]

§51.27 Notice of intent.

(a) The notice of intent required by
§51.26(a) shall:

(1) State that an environmental im-
pact statement will be prepared;

(2) Describe the proposed action and,
to the extent sufficient information is
available, possible alternatives;

(3) State whether the applicant or pe-
titioner for rulemaking has filed an en-
vironmental report, and, if so, where
copies are available for public inspec-
tion;

(4) Describe the proposed scoping
process, including the role of partici-
pants, whether written comments will
be accepted, the last date for submit-
ting comments and where comments
should be sent, whether a public
scoping meeting will be held, the time
and place of any scoping meeting or
when the time and place of the meeting
will be announced; and

(5) State the name, address and tele-
phone number of an individual in NRC
who can provide information about the
proposed action, the scoping process,
and the environmental impact state-
ment.

(b) The notice of intent required by
§51.26(d) shall:

(1) State that a supplement to a final
environmental impact statement will
be prepared in accordance with §51.72
or §51.92. For a combined license appli-
cation that references an early site
permit, the supplement to the early
site permit environmental impact
statement will be prepared in accord-
ance with §51.92(e);

(2) Describe the proposed action and,
to the extent required, possible alter-
natives. For the case of a combined 1li-
cense referencing an early site permit,
identify the proposed action as the
issuance of a combined license for the
construction and operation of a nuclear
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power plant as described in the com-
bined license application at the site de-
scribed in the early site permit ref-
erenced in the combined license appli-
cation;

(3) Identify the environmental report
prepared by the applicant and informa-
tion on where copies are available for
public inspection;

(4) Describe the matters to be ad-
dressed in the supplement to the final
environmental impact statement;

(6) Describe any proposed scoping
process that the NRC staff may con-
duct, including the role of participants,
whether written comments will be ac-
cepted, the last date for submitting
comments and where comments should
be sent, whether a public scoping meet-
ing will be held, the time and place of
any scoping meeting or when the time
and place of the meeting will be an-
nounced; and

(6) State the name, address, and tele-
phone number of an individual in NRC
who can provide information about the
proposed action, the scoping process,
and the supplement to the environ-
mental impact statement.

[49 FR 9381, Mar. 12, 1984, as amended at 72
FR 49510, Aug. 28, 2007]

SCOPING

§51.28 Scoping—participants.

(a) The appropriate NRC staff direc-
tor shall invite the following persons
to participate in the scoping process:

(1) The applicant or the petitioner for
rulemaking;

(2) Any person who has petitioned for
leave to intervene in the proceeding or
who has been admitted as a party to
the proceeding;

(3) Any other Federal agency which
has jurisdiction by law or special ex-
pertise with respect to any environ-
mental impact involved or which is au-
thorized to develop and enforce rel-
evant environmental standards;

(4) Affected State and local agencies,
including those authorized to develop
and enforce relevant environmental
standards;

(5) Any affected Indian tribe; and

(6) Any person who has requested an
opportunity to participate in the
scoping process.
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(b) The appropriate NRC staff direc-
tor may also invite any other appro-
priate person to participate in the
scoping process.

(c) Participation in the scoping proc-
ess for an environmental impact state-
ment does not entitle the participant
to become a party to the proceeding to
which the environmental impact state-
ment relates. Participation in an adju-
dicatory proceeding is governed by the
procedures in §§2.309 and 2.315 of this
chapter. Participation in a rulemaking
proceeding in which the Commission
has decided to have a hearing is gov-
erned by the provisions in the notice of
hearing.

[49 FR 9381, Mar. 12, 1984, as amended at 74
FR 62682, Dec. 1, 2009]

§51.29 Scoping-environmental impact
statement and supplement to envi-
ronmental impact statement.

(a) The scoping process for an envi-
ronmental impact statement shall
begin as soon as practicable after pub-
lication of the notice of intent as pro-
vided in §51.116, and shall be used to:

(1) Define the proposed action which
is to be the subject of the statement or
supplement. For environmental impact
statements other than a supplement to
an early site permit final environ-
mental impact statement prepared for
a combined license application, the
provisions of 40 CFR 1502.4 will be used
for this purpose. For a supplement to
an early site permit final environ-
mental impact statement prepared for
a combined license application, the
proposed action shall be as set forth in
the relevant provisions of §51.92(e).

(2) Determine the scope of the state-
ment and identify the significant
issues to be analyzed in depth.

(3) Identify and eliminate from de-
tailed study issues which are periph-
eral or are not significant or which
have been covered by prior environ-
mental review. Discussion of these
issues in the statement will be limited
to a brief presentation of why they are
peripheral or will not have a signifi-
cant effect on the quality of the human
environment or a reference to their
coverage elsewhere.

(4) Identify any environmental as-
sessments and other environmental im-
pact statements which are being or will
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be prepared that are related to but are
not part of the scope of the statement
under consideration.

(5) Identify other environmental re-
view and consultation requirements re-
lated to the proposed action so that
other required analyses and studies
may be prepared concurrently and inte-
grated with the environmental impact
statement.

(6) Indicate the relationship between
the timing of the preparation of envi-
ronmental analyses and the Commis-
sion’s tentative planning and decision-
making schedule.

(7) Identify any cooperating agencies,
and as appropriate, allocate assign-
ments for preparation and schedules
for completion of the statement to the
NRC and any cooperating agencies.

(8) Describe the means by which the
environmental impact statement will
be prepared, including any contractor
assistance to be used.

(b) At the conclusion of the scoping
process, the appropriate NRC staff di-
rector will prepare a concise summary
of the determinations and conclusions
reached, including the significant
issues identified, and will send a copy
of the summary to each participant in
the scoping process.

(c) At any time prior to issuance of
the draft environmental impact state-
ment, the appropriate NRC staff direc-
tor may revise the determinations
made under paragraph (b) of this sec-
tion, as appropriate, if substantial
changes are made in the proposed ac-
tion, or if significant mnew cir-
cumstances or information arise which
bear on the proposed action or its im-
pacts.

[49 FR 9381, Mar. 12, 1984, as amended at 72
FR 49510, Aug. 28, 2007]

ENVIRONMENTAL ASSESSMENT

§51.30 Environmental assessment.

(a) An environmental assessment for
proposed actions, other than those for
a standard design certification under 10
CFR part 52 or a manufacturing license
under part 52, shall identify the pro-
posed action and include:

(1) A brief discussion of:

(i) The need for the proposed action;

(ii) Alternatives as required by sec-
tion 102(2)(E) of NEPA;
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(iii) The environmental impacts of
the proposed action and alternatives as
appropriate; and

(2) A list of agencies and persons con-
sulted, and identification of sources
used.

(b) Unless otherwise determined by
the Commission, an environmental as-
sessment will not include discussion of
any aspect of the storage of spent fuel
within the scope of the generic deter-
mination in §51.23(a) and in accordance
with the provisions of §51.23(b).

(c) An environmental assessment for
a proposed action regarding a mon-
itored retrievable storage installation
(MRS) will not address the need for the
MRS or any alternative to the design
criteria for an MRS set forth in section
141(b)(1) of the Nuclear Waste Policy
Act of 1982 (96 Stat. 2242, 42 U.S.C.
10161(b)(1)).

(d) An environmental assessment for
a standard design certification under
subpart B of part 52 of this chapter
must identify the proposed action, and
will be limited to the consideration of
the costs and benefits of severe acci-
dent mitigation design alternatives
and the bases for not incorporating se-
vere accident mitigation design alter-
natives in the design certification. An
environmental assessment for an
amendment to a design certification
will be limited to the consideration of
whether the design change which is the
subject of the proposed amendment
renders a severe accident mitigation
design alternative previously rejected
in the earlier environmental assess-
ment to become cost beneficial, or re-
sults in the identification of new severe
accident mitigation design alter-
natives, in which case the costs and
benefits of new severe accident mitiga-
tion design alternatives and the bases
for not incorporating new severe acci-
dent mitigation design alternatives in
the design certification must be ad-
dressed.

(e) An environmental assessment for
a manufacturing license under subpart
F of part 52 of this chapter must iden-
tify the proposed action, and will be
limited to the consideration of the
costs and benefits of severe accident
mitigation design alternatives and the
bases for not incorporating severe acci-
dent mitigation design alternatives in
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the manufacturing license. An environ-
mental assessment for an amendment
to a manufacturing license will be lim-
ited to consideration of whether the de-
sign change which is the subject of the
proposed amendment either renders a
severe accident mitigation design al-
ternative previously rejected in an en-
vironmental assessment to become cost
beneficial, or results in the identifica-
tion of new severe accident mitigation
design alternatives, in which case the
costs and benefits of new severe acci-
dent mitigation design alternatives
and the bases for not incorporating
new severe accident mitigation design
alternatives in the manufacturing li-
cense must be addressed. In either case,
the environmental assessment will not
address the environmental impacts as-
sociated with manufacturing the reac-
tor under the manufacturing license.

[49 FR 9381, Mar. 12, 1984, as amended at 49
FR 34694, Aug. 31, 1984; 53 FR 31681, Aug. 19,
1988; 72 FR 49510, Aug. 28, 2007]

§51.31 Determinations based on envi-
ronmental assessment.

(a) General. Upon completion of an
environmental assessment for proposed
actions other than those involving a
standard design certification or a man-
ufacturing license under part 52 of this
chapter, the appropriate NRC staff di-
rector will determine whether to pre-
pare an environmental impact state-
ment or a finding of no significant im-
pact on the proposed action. As pro-
vided in §51.33, a determination to pre-
pare a draft finding of no significant
impact may be made.

(b) Standard design certification. (1)
For actions involving the issuance or
amendment of a standard design cer-
tification, the Commission shall pre-
pare a draft environmental assessment
for public comment as part of the pro-
posed rule. The proposed rule must
state that:

(i) The Commission has determined
in §51.32 that there is no significant en-
vironmental impact associated with
the issuance of the standard design cer-
tification or its amendment, as appli-
cable; and

(ii) Comments on the environmental
assessment will be limited to the con-
sideration of SAMDASs as required by
§51.30(d).
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(2) The Commission will prepare a
final environmental assessment fol-
lowing the close of the public comment
period for the proposed standard design
certification.

(c) Manufacturing license. (1) Upon
completion of the environmental as-
sessment for actions involving issuance
or amendment of a manufacturing li-
cense (manufacturing license environ-
mental assessment), the appropriate
NRC staff director will determine the
costs and benefits of severe accident
mitigation design alternatives and the
bases for not incorporating severe acci-
dent mitigation design alternatives in
the design of the reactor to be manu-
factured under the manufacturing li-
cense. The NRC staff director may de-
termine to prepare a draft environ-
mental assessment.

(2) The manufacturing license envi-
ronmental assessment must state that:

(i) The Commission has determined
in §51.32 that there is no significant en-
vironmental impact associated with
the issuance of a manufacturing license
or an amendment to a manufacturing
license, as applicable;

(ii) The environmental assessment
will not address the environmental im-
pacts associated with manufacturing
the reactor under the manufacturing
license; and

(iii) Comments on the environmental
assessment will be limited to the con-
sideration of severe accident mitiga-
tion design alternatives as required by
§51.30(e).

(3) If the NRC staff director makes a
determination to prepare and issue a
draft environmental assessment for
public review and comment before
making a final determination on the
manufacturing license application, the
assessment will be marked, ‘“Draft.”
The NRC notice of availability on the
draft environmental assessment will
include a request for comments which
specifies where comments should be
submitted and when the comment pe-
riod expires. The notice will state that
copies of the environmental assessment
and any related environmental docu-
ments are available for public inspec-
tion and where inspections can be
made. A copy of the final environ-
mental assessment will be sent to the
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U.S. Environmental Protection Agen-
cy, the applicant, any party to a pro-
ceeding, each commenter, and any
other Federal, State, and local agen-
cies, and Indian tribes, State, regional,
and metropolitan clearinghouses ex-
pressing an interest in the action. Ad-
ditional copies will be made available
in accordance with §51.123.

(4) When a hearing is held under the
regulations in part 2 of this chapter on
the proposed issuance of the manufac-
turing license or amendment, the NRC
staff director will prepare a final envi-
ronmental assessment which may be
subject to modification as a result of
review and decision as appropriate to
the nature and scope of the proceeding.

(5) Only a party admitted into the
proceeding with respect to a conten-
tion on the environmental assessment,
or an entity participating in the pro-
ceeding pursuant to §2.315(c) of this
chapter, may take a position and offer
evidence on the matters within the
scope of the environmental assessment.

[72 FR 49510, Aug. 28, 2007]
FINDING OF NO SIGNIFICANT IMPACT

§51.32 Finding of no significant im-
pact.

(a) A finding of no significant impact
will:

(1) Identify the proposed action;

(2) State that the Commission has de-
termined not to prepare an environ-
mental impact statement for the pro-
posed action;

(3) Briefly present the reasons why
the proposed action will not have a sig-
nificant effect on the quality of the
human environment;

(4) Include the environmental assess-
ment or a summary of the environ-
mental assessment. If the assessment
is included, the finding need not repeat
any of the discussion in the assessment
but may incorporate it by reference;

(5) Note any other related environ-
mental documents; and

(6) State that the finding and any re-
lated environmental documents are
available for public inspection and
where the documents may be inspected.

(b) The Commission finds that there
is no significant environmental impact
associated with the issuance of:
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(1) A standard design certification
under subpart B of part 52 of this chap-
ter;

(2) An amendment to a design certifi-
cation;

(3) A manufacturing license under
subpart F of part 52 of this chapter; or

(4) An amendment to a manufac-
turing license.

[49 FR 9381, Mar. 12, 1984, as amended at 72
FR 49511, Aug. 28, 2007]

§51.33 Draft finding of no significant
impact; distribution.

(a) As provided in paragraph (b) of
this section, the appropriate NRC staff
director may make a determination to
prepare and issue a draft finding of no
significant impact for public review
and comment before making a final de-
termination whether to prepare an en-
vironmental impact statement or a
final finding of no significant impact
on the proposed action.

(b) Circumstances in which a draft
finding of no significant impact may be
prepared will ordinarily include the
following:

(1) A finding of no significant impact
appears warranted for the proposed ac-
tion but the proposed action is (i)
closely similar to one which normally
requires the preparation of an environ-
mental impact statement, or (ii) with-
out precedent; and

(2) The appropriate NRC staff direc-
tor determines that preparation of a
draft finding of no significant impact
will further the purposes of NEPA.

(c) A draft finding of no significant
impact will (1) be marked ‘‘Draft’, (2)
contain the information specified in
§51.32, (3) be accompanied by or include
a request for comments on the pro-
posed action and on the draft finding
within thirty (30) days, or such longer
period as may be specified in the notice
of the draft finding, and (4) be pub-
lished in the FEDERAL REGISTER as re-
quired by §§51.35 and 51.119.

(d) A draft finding will be distributed
as provided in §51.74(a). Additional cop-
ies will be made available in accord-
ance with §51.123.

(e) When a draft finding of no signifi-
cant impact is issued for a proposed ac-
tion, a final determination to prepare
an environmental impact statement or
a final finding of no significant impact
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for that action shall not be made until
the last day of the public comment pe-
riod has expired.

§51.34 Preparation of finding of no
significant impact.

(a) Except as provided in paragraph
(b) of this section, the finding of no sig-
nificant impact will be prepared by the
NRC staff director authorized to take
the action.

(b) When a hearing is held on the pro-
posed action under the regulations in
part 2 of this chapter or when the ac-
tion can only be taken by the Commis-
sioners acting as a collegial body, the
appropriate NRC staff director will pre-
pare a proposed finding of no signifi-
cant impact, which may be subject to
modification as a result of review and
decision as appropriate to the nature
and scope of the proceeding. In such
cases, the presiding officer, or the
Commission acting as a collegial body,
as appropriate, will issue the final find-
ing of no significant impact.

[49 FR 9381, Mar. 12, 1984, as amended at 77
FR 46600, Aug. 3, 2012]

§51.35 Requirement to publish finding
of no significant impact; limitation
on Commission action.

(a) Whenever the Commission makes
a draft or final finding of no significant
impact on a proposed action, the find-
ing will be published in the FEDERAL
REGISTER as provided in §51.119.

(b) Except as provided in §51.13, the
Commission shall not take the pro-
posed action until after the final find-
ing has been published in the FEDERAL
REGISTER.

ENVIRONMENTAL REPORTS AND INFORMA-
TION—REQUIREMENTS APPLICABLE TO
APPLICANTS AND PETITIONERS FOR
RULEMAKING

GENERAL

§51.40 Consultation with NRC staff.

(a) A prospective applicant or peti-
tioner for rulemaking is encouraged to
confer with NRC staff as early as pos-
sible in its planning process before sub-
mitting environmental information or
filing an environmental report.
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(b) Requests for guidance or informa-
tion on environmental matters may in-
clude inquiries relating to:

(1) Applicable NRC rules and regula-
tions;

(2) Format, content and procedures
for filing environmental reports and
other environmental information, in-
cluding the type and quantity of envi-
ronmental information likely to be
needed to address issues and concerns
identified in the scoping process de-
scribed in §51.29 in a manner appro-
priate to their relative significance;

(3) Availability of relevant environ-
mental studies and environmental in-
formation;

(4) Need for, appropriate level and
scope of any environmental studies or
information which the Commission
may require to be submitted in connec-
tion with an application or petition for
rulemaking;

(5) Public meetings with NRC staff.

(c) Questions concerning environ-
mental matters should be addressed to
the following NRC staff offices as ap-
propriate:

(1) Utilization facilities: ATTN: Docu-
ment Control Desk, Director, Office of
Nuclear Reactor Regulation or Direc-
tor, Office of New Reactors, as appro-
priate, U.S. Nuclear Regulatory Com-

mission, Washington, DC 20555-0001,
telephone (301) 415-1270, e-mail
RidsNrrOd@nrc.gov.

(2) Production facilities: ATTN: Docu-
ment Control Desk, Director, Office of
Nuclear Material Safety and Safe-
guards, U.S. Nuclear Regulatory Com-

mission, Washington, DC 20555-0001,
telephone (301) 415-7800, e-mail
RidsNmssOd@nrc.gov.

(3) Materials licenses: ATTN: Docu-
ment Control Desk, Director, Office of
Nuclear Material Safety and Safe-
guards, U.S. Nuclear Regulatory Com-

mission, Washington, DC 20555-0001,
telephone (301) 415-7800, e-mail
RidsNmssOd@nrc.gov.

(4) Rulemaking: ATTN: Chief, Rules
and Directives Branch, Office of Ad-
ministration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone (800) 368-5642, e-mail
NRCREP@nrc.gov.

(5) General Environmental Matters: Ex-
ecutive Director for Operations, U.S.
Nuclear Regulatory Commission,
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Washington, DC 20555, Telephone: (301)
415-1700.

[49 FR 9381, Mar. 12, 1984, as amended at 53
FR 13399, Apr. 25, 1988; 60 FR 24552, May 9,
1995; 68 FR 58810, Oct. 10, 2003; 73 FR 5724,
Jan. 31, 2008]

§51.41 Requirement to submit envi-
ronmental information.

The Commission may require an ap-
plicant for a permit, license, or other
form of permission, or amendment to
or renewal of a permit, license or other
form of permission, or a petitioner for
rulemaking to submit such informa-
tion to the Commission as may be use-
ful in aiding the Commission in com-
plying with section 102(2) of NEPA. The
Commission will independently evalu-
ate and be responsible for the reli-
ability of any information which it
uses.

ENVIRONMENTAL REPORTS—GENERAL
REQUIREMENTS

§51.45 Environmental report.

(a) General. As required by §§51.50,
51.563, 51.54, 51.55, 51.60, 51.61, 51.62, or
51.68, as appropriate, each applicant or
petitioner for rulemaking shall submit
with its application or petition for
rulemaking one signed original of a
separate document entitled ‘‘Appli-
cant’s” or ‘“‘Petitioner’s Environmental
Report,” as appropriate. An applicant
or petitioner for rulemaking may sub-
mit a supplement to an environmental
report at any time.

(b) Environmental considerations. The
environmental report shall contain a
description of the proposed action, a
statement of its purposes, a description
of the environment affected, and dis-
cuss the following considerations:

(1) The impact of the proposed action
on the environment. Impacts shall be
discussed in proportion to their signifi-
cance;

(2) Any adverse environmental effects
which cannot be avoided should the
proposal be implemented;

(3) Alternatives to the proposed ac-
tion. The discussion of alternatives
shall be sufficiently complete to aid
the Commission in developing and ex-
ploring, pursuant to section 102(2)(E) of
NEPA, ‘appropriate alternatives to
recommended courses of action in any
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proposal which involves unresolved
conflicts concerning alternative uses of
available resources.” To the extent
practicable, the environmental impacts
of the proposal and the alternatives
should be presented in comparative
form;

(4) The relationship between local
short-term uses of man’s environment
and the maintenance and enhancement
of long-term productivity; and

(5) Any irreversible and irretrievable
commitments of resources which would
be involved in the proposed action
should it be implemented.

(c) Analysis. The environmental re-
port must include an analysis that con-
siders and balances the environmental
effects of the proposed action, the envi-
ronmental impacts of alternatives to
the proposed action, and alternatives
available for reducing or avoiding ad-
verse environmental effects. An envi-
ronmental report required for mate-
rials licenses under §51.60 must also in-
clude a description of those site prepa-
ration activities excluded from the def-
inition of construction under §51.4
which have been or will be undertaken
at the proposed site (i.e., those activi-
ties listed in paragraphs (2)(i) and
(2)(ii) in the definition of construction
contained in §51.4); a description of the
impacts of such excluded site prepara-
tion activities; and an analysis of the
cumulative impacts of the proposed ac-
tion when added to the impacts of such
excluded site preparation activities on
the human environment. An environ-
mental report prepared at the early
site permit stage under §51.50(b), lim-
ited work authorization stage under
§51.49, construction permit stage under
§51.50(a), or combined license stage
under §51.50(c) must include a descrip-
tion of impacts of the preconstruction
activities performed by the applicant
at the proposed site (i.e., those activi-
ties listed in paragraph (1)(ii) in the
definition of ‘‘construction’ contained
in §51.4), necessary to support the con-
struction and operation of the facility
which is the subject of the early site
permit, limited work authorization,
construction permit, or combined 1li-
cense application. The environmental
report must also contain an analysis of
the cumulative impacts of the activi-
ties to be authorized by the limited
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work authorization, construction per-
mit, or combined license in light of the
preconstruction impacts described in
the environmental report. Except for
an environmental report prepared at
the early site permit stage, or an envi-
ronmental report prepared at the Ili-
cense renewal stage under §51.563(c), the
analysis in the environmental report
should also include consideration of
the economic, technical, and other ben-
efits and costs of the proposed action
and its alternatives. Environmental re-
ports prepared at the license renewal
stage under §51.53(c) need not discuss
the economic or technical benefits and
costs of either the proposed action or
alternatives except if these benefits
and costs are either essential for a de-
termination regarding the inclusion of
an alternative in the range of alter-
natives considered or relevant to miti-
gation. In addition, environmental re-
ports prepared under §51.53(c) need not
discuss issues not related to the envi-
ronmental effects of the proposed ac-
tion and its alternatives. The analyses
for environmental reports shall, to the
fullest extent practicable, quantify the
various factors considered. To the ex-
tent that there are important quali-
tative considerations or factors that
cannot be quantified, those consider-
ations or factors shall be discussed in
qualitative terms. The environmental
report should contain sufficient data to
aid the Commission in its development
of an independent analysis.

(d) Status of compliance. The environ-
mental report shall list all Federal per-
mits, licenses, approvals and other en-
titlements which must be obtained in
connection with the proposed action
and shall describe the status of compli-
ance with these requirements. The en-
vironmental report shall also include a
discussion of the status of compliance
with applicable environmental quality
standards and requirements including,
but not limited to, applicable zoning
and land-use regulations, and thermal
and other water pollution limitations
or requirements which have been im-
posed by Federal, State, regional, and
local agencies having responsibility for
environmental protection. The discus-
sion of alternatives in the report shall
include a discussion of whether the al-
ternatives will comply with such appli-
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cable environmental quality standards
and requirements.

(e) Adverse information. The informa-
tion submitted pursuant to paragraphs
(b) through (d) of this section should
not be confined to information sup-
porting the proposed action but should
also include adverse information.

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28486, June 5, 1996; 61 FR 66542, Dec. 18,
1996; 68 FR 58810, Oct. 10, 2003; 72 FR 49511,
Aug. 28, 2007; 72 FR 57443, Oct. 9, 2007; 73 FR
221787, Apr. 28, 2008; 76 FR 56965, Sept. 15, 2011]

ENVIRONMENTAL REPORTS—PRODUCTION
AND UTILIZATION FACILITIES

§51.49 Environmental report—limited
work authorization.

(a) Limited work authorization sub-
mitted as part of complete construction
permit or combined license application.
Each applicant for a construction per-
mit or combined license applying for a
limited work authorization under
§50.10(d) of this chapter in a complete
application under 10 CFR 2.101(a)(1)
through (a)(4), shall submit with its ap-
plication a separate document, enti-
tled, ‘‘Applicant’s Environmental Re-
port—Limited Work Authorization
Stage,” which is in addition to the en-
vironmental report required by §51.50
of this part. Each environmental report
must also contain the following infor-
mation:

(1) A description of the activities pro-
posed to be conducted under the lim-
ited work authorization;

(2) A statement of the need for the
activities; and

(3) A description of the environ-
mental impacts that may reasonably
be expected to result from the activi-
ties, the mitigation measures that the
applicant proposes to implement to
achieve the level of environmental im-
pacts described, and a discussion of the
reasons for rejecting mitigation meas-
ures that could be employed by the ap-
plicant to further reduce environ-
mental impacts.

(b) Phased application for limited work
authorization and construction permit or
combined license. If the construction
permit or combined license application
is filed in accordance with §2.101(a)(9)
of this chapter, then the environmental
report for part one of the application
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may be limited to a discussion of the
activities proposed to be conducted
under the limited work authorization.
If the scope of the environmental re-
port for part one is so limited, then
part two of the application must in-
clude the information required by
§51.50, as applicable.

(c) Limited work authorization sub-
mitted as part of an early site permit ap-
plication. Each applicant for an early
site permit under subpart A of part 52
of this chapter requesting a limited
work authorization shall submit with
its application the environmental re-
port required by §51.50(b). Each envi-
ronmental report must contain the fol-
lowing information:

(1) A description of the activities pro-
posed to be conducted under the lim-
ited work authorization;

(2) A statement of the need for the
activities; and

(3) A description of the environ-
mental impacts that may reasonably
be expected to result from the activi-
ties, the mitigation measures that the
applicant proposes to implement to
achieve the level of environmental im-
pacts described, and a discussion of the
reasons for rejecting mitigation meas-
ures that could be employed by the ap-
plicant to further reduce environ-
mental impacts.

(d) Limited work authorization request
submitted by early site permit holder.
Each holder of an early site permit re-
questing a limited work authorization
shall submit with its application a doc-
ument entitled, ‘‘Applicant’s Environ-
mental Report—Limited Work Author-
ization under Early Site Permit,” con-
taining the following information:

(1) A description of the activities pro-
posed to be conducted under the lim-
ited work authorization;

(2) A statement of the need for the
activities;

(3) A description of the environ-
mental impacts that may reasonably
be expected to result from the activi-
ties, the mitigation measures that the
applicant proposes to implement to
achieve the level of environmental im-
pacts described, and a discussion of the
reasons for rejecting mitigation meas-
ures that could be employed by the ap-
plicant to further reduce environ-
mental impacts; and
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(4) Any new and significant informa-
tion for issues related to the impacts of
construction of the facility that were
resolved in the early site permit pro-
ceeding with respect to the environ-
mental impacts of the activities to be
conducted under the limited work au-
thorization.

(5) A description of the process used
to identify new and significant infor-
mation regarding NRC’s conclusions in
the early site permit environmental
impact statement. The process must be
a reasonable methodology for identi-
fying this new and significant informa-
tion.

(e) Limited work authorization for a site
where an environmental impact statement
was prepared, but the facility construc-
tion was not completed. If the limited
work authorization is for activities to
be conducted at a site for which the
Commission has previously prepared an
environmental impact statement for
the construction and operation of a nu-
clear power plant, and a construction
permit was issued but construction of
the plant was never completed, then
the applicant’s environmental report
may incorporate by reference the ear-
lier environmental impact statement.
In the event of such referencing, the
environmental report must identify:

(1) Any new and significant informa-
tion material to issues related to the
impacts of construction of the facility
that were resolved in the construction
permit proceeding for the matters re-
quired to be addressed in paragraph (a)
of this section; and

(2) A description of the process used
to identify new and significant infor-
mation regarding the NRC’s conclu-
sions in the construction permit envi-
ronmental impact statement. The proc-
ess must use a reasonable methodology
for identifying this new and significant
information.

(f) Environmental report. An environ-
mental report submitted in accordance
with this section must separately
evaluate the environmental impacts
and proposed alternatives attributable
to the activities proposed to be con-
ducted under the limited work author-
ization. At the option of the applicant,
the ‘‘Applicant’s Environmental Re-
port—Limited Work Authorization
Stage,” may contain the information
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required to be submitted in the envi-
ronmental report required under §51.50,
which addresses the impacts of con-
struction and operation for the pro-
posed facility (including the environ-
mental impacts attributable to the
limited work authorization), and dis-
cusses the overall costs and benefits
balancing for the proposed action.

[72 FR 57444, Oct. 9, 2007]

§51.50 Environmental report—con-
struction permit, early site permit,
or combined license stage.

(a) Construction permit stage. Each ap-
plicant for a permit to construct a pro-
duction or utilization facility covered
by §51.20 shall submit with its applica-
tion a separate document, entitled
“Applicant’s Environmental Report—
Construction Permit Stage,” which
shall contain the information specified
in §§51.45, 51.51, and 51.52. Each envi-
ronmental report shall identify proce-
dures for reporting and keeping records
of environmental data, and any condi-
tions and monitoring requirements for
protecting the non-aquatic environ-
ment, proposed for possible inclusion in
the license as environmental condi-
tions in accordance with §50.36b of this
chapter.

(b) Early site permit stage. Each appli-
cant for an early site permit shall sub-
mit with its application a separate doc-
ument, entitled ‘‘Applicant’s Environ-
mental Report—Early Site Permit
Stage,” which shall contain the infor-
mation specified in §§51.45, 51.51, and
51.562, as modified in this paragraph.

(1) The environmental report must
include an evaluation of alternative
sites to determine whether there is any
obviously superior alternative to the
site proposed.

(2) The environmental report may ad-
dress one or more of the environmental
effects of construction and operation of
a reactor, or reactors, which have de-
sign characteristics that fall within
the site characteristics and design pa-
rameters for the early site permit ap-
plication, provided however, that the
environmental report must address all
environmental effects of construction
and operation necessary to determine
whether there is any obviously supe-
rior alternative to the site proposed.
The environmental report need not in-
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clude an assessment of the economic,
technical, or other benefits (for exam-
ple, need for power) and costs of the
proposed action or an evaluation of al-
ternative energy sources.

(3) For other than light-water-cooled
nuclear power reactors, the environ-
mental report must contain the basis
for evaluating the contribution of the
environmental effects of fuel cycle ac-
tivities for the nuclear power reactor.

(4) Each environmental report must
identify the procedures for reporting
and keeping records of environmental
data, and any conditions and moni-
toring requirements for protecting the
non-aquatic environment, proposed for
possible inclusion in the license as en-
vironmental conditions in accordance
with §50.36b of this chapter.

(c) Combined license stage. Each appli-
cant for a combined license shall sub-
mit with its application a separate doc-
ument, entitled ‘‘Applicant’s Environ-
mental Report—Combined License
Stage.” Each environmental report
shall contain the information specified
in §§51.45, 51.51, and 51.52, as modified
in this paragraph. For other than light-
water-cooled nuclear power reactors,
the environmental report shall contain
the basis for evaluating the contribu-
tion of the environmental effects of
fuel cycle activities for the nuclear
power reactor. Each environmental re-
port shall identify procedures for re-
porting and keeping records of environ-
mental data, and any conditions and
monitoring requirements for pro-
tecting the non-aquatic environment,
proposed for possible inclusion in the
license as environmental conditions in
accordance with §50.36b of this chapter.
The combined license environmental
report may reference information con-
tained in a final environmental docu-
ment previously prepared by the NRC
staff.

(1) Application referencing an early site
permit. If the combined license applica-
tion references an early site permit,
then the ‘“‘Applicant’s Environmental
Report—Combined License Stage’ need
not contain information or analyses
submitted to the Commission in ‘“‘Ap-
plicant’s Environmental Report—Early
Site Permit Stage,” or resolved in the
Commission’s early site permit envi-
ronmental impact statement, but must
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contain, in addition to the environ-
mental information and analyses oth-
erwise required:

(i) Information to demonstrate that
the design of the facility falls within
the site characteristics and design pa-
rameters specified in the early site per-
mit;

(ii) Information to resolve any sig-
nificant environmental issue that was
not resolved in the early site permit
proceeding;

(iii) Any new and significant infor-
mation for issues related to the im-
pacts of construction and operation of
the facility that were resolved in the
early site permit proceeding;

(iv) A description of the process used
to identify new and significant infor-
mation regarding the NRC’s conclu-
sions in the early site permit environ-
mental impact statement. The process
must use a reasonable methodology for
identifying such new and significant
information; and

(v) A demonstration that all environ-
mental terms and conditions that have
been included in the early site permit
will be satisfied by the date of issuance
of the combined license. Any terms or
conditions of the early site permit that
could not be met by the time of
issuance of the combined license, must
be set forth as terms or conditions of
the combined license.

(2) Application referencing standard de-
sign certification. If the combined Ili-
cense references a standard design cer-
tification, then the combined license
environmental report may incorporate
by reference the environmental assess-
ment previously prepared by the NRC
for the referenced design certification.
If the design certification environ-
mental assessment is referenced, then
the combined license environmental re-
port must contain information to dem-
onstrate that the site characteristics
for the combined license site fall with-
in the site parameters in the design
certification environmental assess-
ment.
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(3) Application referencing a manufac-
tured reactor. If the combined license
application proposes to use a manufac-
tured reactor, then the combined li-
cense environmental report may incor-
porate by reference the environmental
assessment previously prepared by the
NRC for the underlying manufacturing
license. If the manufacturing license
environmental assessment is ref-
erenced, then the combined license en-
vironmental report must contain infor-
mation to demonstrate that the site
characteristics for the combined Ili-
cense site fall within the site param-
eters in the manufacturing license en-
vironmental assessment. The environ-
mental report need not address the en-
vironmental impacts associated with
manufacturing the reactor under the
manufacturing license.

[72 FR 49511, Aug. 28, 2007]

§51.51 Uranium fuel cycle environ-
mental data—Table S-3.

(a) Under §51.50, every environmental
report prepared for the construction
permit stage or early site permit stage
or combined license stage of a light-
water-cooled nuclear power reactor,
and submitted on or after September 4,
1979, shall take Table S-3, Table of Ura-
nium Fuel Cycle Environmental Data,
as the basis for evaluating the con-
tribution of the environmental effects
of uranium mining and milling, the
production of uranium hexafluoride,
isotopic enrichment, fuel fabrication,
reprocessing of irradiated fuel, trans-
portation of radioactive materials and
management of low-level wastes and
high-level wastes related to uranium
fuel cycle activities to the environ-
mental costs of licensing the nuclear
power reactor. Table S-3 shall be in-
cluded in the environmental report and
may be supplemented by a discussion
of the environmental significance of
the data set forth in the table as
weighed in the analysis for the pro-
posed facility.

(b) Table S-3.
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TABLE S—3—TABLE OF URANIUM FUEL CYCLE ENVIRONMENTAL DATA1
[Normalized to model LWR annual fuel requirement [WASH-1248] or reference reactor year [NUREG—-0116]]
[See footnotes at end of this table]

Maximum effect per annual fuel requirement or ref-

Environmental considerations Total erence reactor year of model 1,000 MWe LWR

NATURAL RESOURCE USE
Land (acres):

Temporarily committed? .........cccocoviiiiiiiiiiiiicis 100
Undisturbed area 79
Disturbed area 22 | Equivalent to a 110 MWe coal-fired power plant.

13
2.8 | Equivalent to 95 MWe coal-fired power plant.

Permanently committed ..................
Overburden moved (millions of MT)

Water (millions of gallons):

Discharged to air ... 160 | =2 percent of model 1,000 MWe LWR with cooling
tower.
Discharged to water bodies ..........ccccccveinininciiicnne 11,090
Discharged to ground 127
Total ......... . . 11,377 | <4 percent of model 1,000 MWe LWR with once-through
cooling.
Fossil fuel:

Electrical energy (thousands of MW-hour)
Equivalent coal (thousands of MT)

323 | <5 percent of model 1,000 MWe LWR output.
118 | Equivalent to the consumption of a 45 MWe coal-fired

power plant.
Natural gas (millions of scf) ......c.ccccovviiiiiiiiiiiiiiie 135 | <0.4 percent of model 1,000 MWe energy output.
EFFLUENTS—CHEMICAL (MT)
Gases (including entrainment): 3
SOx ... 4,400
NOx* ... SR 1,190 | Equivalent to emissions from 45 MWe coal-fired plant
for a year.
Hydrocarbons ........ . . 14
CO ... 29.6
Particulates ............. . . 1,154
Other gases:
| S . . . .67 | Principally from UFs production, enrichment, and reproc-
essing. Concentration within range of state stand-
ards—below level that has effects on human health.
HCI ...... .014
Liquids:
SO 4 ... 9.9 | From enrichment, fuel fabrication, and reprocessing
NO ~5 ... 25.8 steps. Components that constitute a potential for ad-
Fluoride .... 12.9 verse environmental effect are present in dilute con-
Ca+ .. 5.4 centrations and receive additional dilution by receiving
C1- 8.5 bodies of water to levels below permissible standards.
Na+ ... 12.1 The constituents that require dilution and the flow of
NH; ... 10.0 dilution water are: NH3—600 cfs., NO 3;—20 cfs., Flu-
Fe 4 oride—70 cfs.
Tailings solutions (thousands of MT) .......cccceeeeneenireninnes 240 | From mills only—no significant effluents to environment.
Solids ......... . . . 91,000 | Principally from mills—no significant effluents to environ-
ment.

Effluents—Radiological (curies)
Gases (including entrainment):

Rn-222 . Presently under reconsideration by the Commission.

Ra-226

Th-230 .

Uranium

Tritium (thousands) .

C-14 ..

Kr-85 (thousands) .

Ru-106 . Principally from fuel reprocessing plants.

-129 ...

1-131 ..

Tc—99 .. . . . . . | Presently under consideration by the Commission.

Fission products and transuranics ............c.cceceecveceenes .203

Liquids:

Uranium and daughters ...........cccceoereeneencincinnenns 2.1 | Principally from milling—included tailings liquor and re-
turned to ground—no effluents; therefore, no effect on
environment.

Ra—226 .0034 | From UF, production.

Th-230 . . . .0015
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TABLE S—3—TABLE OF URANIUM FUEL CYCLE ENVIRONMENTAL DATA '—Continued
[Normalized to model LWR annual fuel requirement [WASH-1248] or reference reactor year [NUREG—-0116]]
[See footnotes at end of this table]

Maximum effect per annual fuel requirement or ref-

Environmental considerations Total erence reactor year of model 1,000 MWe LWR
Th-234 . .01 | From fuel fabrication plants—concentration 10 percent
of 10 CFR 20 for total processing 26 annual fuel re-
quirements for model LWR.
Fission and activation products ...........c.ccccecevvuecinuenne 5.9x10-6
Solids (buried on site):
Other than high level (shallow) ..........cccoeeeveinciinenes 11,300 | 9,100 Ci comes from low level reactor wastes and 1,500

Ci comes from reactor decontamination and decom-
missioning—buried at land burial facilities. 600 Ci
comes from mills—included in tailings returned to
ground. Approximately 60 Ci comes from conversion
and spent fuel storage. No significant effluent to the
environment.

1.1x107 | Buried at Federal Repository.

4,063 | <5 percent of model 1,000 MWe LWR.

TRU and HLW (deep)
Effluents—thermal (billions of British thermal units)
Transportation (person-rem):

Exposure of workers and general public

Occupational exposure (person-rem)

25
22.6 | From reprocessing and waste management.

11n some cases where no entry appears it is clear from the background documents that the matter was addressed and that, in
effect, the Table should be read as if a specific zero entry had been made. However, there are other areas that are not ad-
dressed at all in the Table. Table S-3 does not include health effects from the effluents described in the Table, or estimates of
releases of Radon-222 from the uranium fuel cycle or estimates of Technetium-99 released from waste management or reproc-
essing activities. These issues may be the subject of litigation in the individual licensing proceedings.

Data supporting this table are given in the “Environmental Survey of the Uranium Fuel Cycle,” WASH—1248, April 1974; the
“Environmental Survey of the Reprocessing and Waste Management Portion of the LWR Fuel Cycle,” NUREG—-0116 (Supp.1 to
WASH-1248); the “Public Comments and Task Force Responses Regarding the Environmental Survey of the Reprocessing and
Waste Management Portions of the LWR Fuel Cycle,” NUREG-0216 (Supp. 2 to WASH-1248); and in the record of the final
rulemaking pertaining to Uranium Fuel Cycle Impacts from Spent Fuel Reprocessing and Radioactive Waste Management, Dock-
et RM-50-3. The contributions from reprocessing, waste management and transportation of wastes are maximized for either of
the two fuel cycles (uranium only and no recycle). The contribution from transportation excludes transportation of cold fuel to a
reactor and of irradiated fuel and radioactive wastes from a reactor which are considered in Table S—4 of §51.20(g). The con-
tributions from the other steps of the fuel cycle are given in columns A-E of Table S—3A of WASH-1248.

2The contributions to temporarily committed land from reprocessing are not prorated over 30 years, since the complete tem-
porary impact accrues regardless of whether the plant services one reactor for one year or 57 reactors for 30 years.

3 Estimated effluents based upon combustion of equivalent coal for power generation.

41.2 percent from natural gas use and process.

[49 FR 9381, Mar. 12, 1984; 49 FR 10922, Mar. 23, 1984, as amended at 67 FR 77652, Dec. 19, 2002;
72 FR 49512, Aug. 28, 2007]

§51.52 Environmental effects of trans- 1ing a uranium-235 enrichment not ex-
portation of fuel and waste—Table ceeding 4% by weight, and the pellets
S—4. are encapsulated in zircaloy rods;

Under §51.50, every environmental re- (3) The average level of irradiation of
port prepared for the construction per- the irradiated fuel from the reactor
mit stage or early site permit stage or does not exceed 33,000 megawatt-days
combined license stage of a light- DPer metric ton, and no irradiated fuel
water-cooled nuclear power reactor, assembly is shipped until at least 90
and submitted after February 4, 1975, days after it is discharged from the re-
shall contain a statement concerning actor;
transportation of fuel and radioactive (4) With the exception of irradiated
wastes to and from the reactor. That fuel, all radioactive waste shipped from
statement shall indicate that the reac- the reactor is packaged and in a solid
tor and this transportation either meet form;
all of the conditions in paragraph (a) of (5) Unirradiated fuel is shipped to the
this section or all of the conditions of reactor by truck; irradiated fuel is
paragraph (b) of this section. shipped from the reactor by truck, rail,

(a)(1) The reactor has a core thermal or barge; and radioactive waste other
power level mnot exceeding 3,800 than irradiated fuel is shipped from the

megawatts; reactor by truck or rail; and
(2) The reactor fuel is in the form of (6) The environmental impacts of
sintered uranium dioxide pellets hav- transportation of fuel and waste to and
29
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from the reactor, with respect to nor- environmental effects of transpor-
mal conditions of transport and pos- tation of fuel and wastes to and from
sible accidents in transport, are as set the reactor, including values for the
forth in Summary Table S-4 in para- environmental impact under normal
graph (c) of this section; and the values conditions of transport and for the en-
in the table represent the contribution vironmental risk from accidents in
of the transportation to the environ- transport. The statement shall indicate
mental costs of licensing the reactor. that the values determined by the
(b) For reactors not meeting the con- analysis represent the contribution of
ditions of paragraph (a) of this section, such effects to the environmental costs
the statement shall contain a full de- of licensing the reactor.
scription and detailed analysis of the (c)

SUMMARY TABLE S—4—ENVIRONMENTAL IMPACT OF TRANSPORTATION OF FUEL AND WASTE TO AND
FROM ONE LIGHT-WATER-COOLED NUCLEAR POWER REACTOR!
Normal Conditions of Transport

Environmental impact

Heat (per irradiated fuel cask in transit)
Weight (governed by Federal or State restrictions)
Traffic density:

250,000 Btu/hr.
73,000 Ibs. per truck; 100 tons per cask per rail car.

Truck .. e Less than 1 per day.
Rail ...... .... | Less than 3 per month
Estimated Cumulative dose
N number of Range of doses to exposed individ- to exposed popu-
Exposed population persons uals 2 (per reactor year) lation (per reactor
exposed year)3
Transportation WOrKers ............ccccecrevirevveenecenenns 200 | 0.01 to 300 millirem ........cccoeevieivninnenne 4 man-rem.
General public:
Onlookers .. 1,100 | 0.003 to 1.3 millirem ... 3 man-rem.
Along Route . 600,000 | 0.0001 to 0.06 millirem

Accidents in Transport

Environmental risk

Small4
1 fatal injury in 100 reactor years; 1 nonfatal injury in 10 reac-
tor years; $475 property damage per reactor year.

Radiological effects ...... .
Common (nonradiological) causes .

1Data supporting this table are given in the Commission’s “Environmental Survey of Transportation of Radioactive Materials to
and from Nuclear Power Plants,” WASH-1238, December 1972, and Supp. 1 NUREG-75/038 April 1975. Both documents are
available for inspection and copying at the Commission’s Public Document Room, 2120 L Street NW., Washington, DC and may
be obtained from National Technical Information Service, Springfield, VA 22161. WASH-1238 is available from NTIS at a cost of
$5.45 (microfiche, $2.25) and NUREG-75/038 is available at a cost of $3.25 (microfiche, $2.25).

2The Federal Radiation Council has recommended that the radiation doses from all sources of radiation other than natural
background and medical exposures should be limited to 5,000 millirem per year for individuals as a result of occupational expo-
sure and should be limited to 500 millirem per year for individuals in the general population. The dose to individuals due to aver-
age natural background radiation is about 130 millirem per year.

3Man-rem is an expression for the summation of whole body doses to individuals in a group. Thus, if each member of a popu-
lation group of 1,000 people were to receive a dose of 0.001 rem (1 millirem), or if 2 people were to receive a dose of 0.5 rem
(500 millirem) each, the total man-rem dose in each case would be 1 man-rem.

4 Athough the environmental risk of radiological effects stemming from transportation accidents is currently incapable of being
numerically quantified, the risk remains small regardless of whether it is being appiled to a single reactor or a multireactor site.

[49 FR 9381, Mar. 12, 1984; 49 FR 10922, Mar. 23, 1984, as amended at 53 FR 43420, Oct. 27, 1988;
72 FR 49512, Aug. 28, 2007]

§51.53 Postconstruction environ- duction or utilization facility or site,

mental reports. or any information contained in a final
environmental document previously
prepared by the NRC staff that relates
to the production or utilization facility
or site. Documents that may be ref-
erenced include, but are not limited to,

(a) General. Any environmental re-
port prepared under the provisions of
this section may incorporate by ref-
erence any information contained in a
prior environmental report or supple-
ment thereto that relates to the pro-
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the final environmental impact state-
ment; supplements to the final envi-
ronmental impact statement, including
supplements prepared at the license re-
newal stage; NRC staff-prepared final
generic environmental impact state-
ments; and environmental assessments
and records of decisions prepared in
connection with the construction per-
mit, operating license, early site per-
mit, combined license and any license
amendment for that facility.

(b) Operating license stage. Each appli-
cant for a license to operate a produc-
tion or utilization facility covered by
§51.20 shall submit with its application
a separate document entitled ‘‘Supple-
ment to Applicant’s Environmental Re-
port—Operating License Stage,”” which
will update ‘‘Applicant’s Environ-
mental Report—Construction Permit
Stage.” Unless otherwise required by
the Commission, the applicant for an
operating license for a nuclear power
reactor shall submit this report only in
connection with the first licensing ac-
tion authorizing full-power operation.
In this report, the applicant shall dis-
cuss the same matters described in
§§51.45, 51.51, and 51.52, but only to the
extent that they differ from those dis-
cussed or reflect new information in
addition to that discussed in the final
environmental impact statement pre-
pared by the Commission in connection
with the construction permit. No dis-
cussion of need for power, or of alter-
native energy sources, or of alternative
sites for the facility, or of any aspect
of the storage of spent fuel for the fa-
cility within the scope of the generic
determination in §51.23(a) and in ac-
cordance with §51.23(b) is required in
this report.

(c) Operating license renewal stage. (1)
Each applicant for renewal of a license
to operate a nuclear power plant under
part 54 of this chapter shall submit
with its application a separate docu-
ment entitled ‘‘Applicant’s Environ-
mental Report—Operating License Re-
newal Stage.”

(2) The report must contain a de-
scription of the proposed action, in-
cluding the applicant’s plans to modify
the facility or its administrative con-
trol procedures as described in accord-
ance with §54.21 of this chapter. This
report must describe in detail the af-
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fected environment around the plant,
the modifications directly affecting the
environment or any plant effluents,
and any planned refurbishment activi-
ties. In addition, the applicant shall
discuss in this report the environ-
mental impacts of alternatives and any
other matters described in §51.45. The
report is not required to include discus-
sion of need for power or the economic
costs and economic benefits of the pro-
posed action or of alternatives to the
proposed action except insofar as such
costs and benefits are either essential
for a determination regarding the in-
clusion of an alternative in the range
of alternatives considered or relevant
to mitigation. The environmental re-
port need not discuss other issues not
related to the environmental effects of
the proposed action and the alter-
natives. In addition, the environmental
report need not discuss any aspect of
the storage of spent fuel for the facility
within the scope of the generic deter-
mination in §51.23(a) and in accordance
with §51.23(b).

(3) For those applicants seeking an
initial renewed license and holding an
operating license, construction permit,
or combined license as of June 30, 1995,
the environmental report shall include
the information required in paragraph
(c)(2) of this section subject to the fol-
lowing conditions and considerations:

(i) The environmental report for the
operating license renewal stage is not
required to contain analyses of the en-
vironmental impacts of the license re-
newal issues identified as Category 1
issues in appendix B to subpart A of
this part.

(ii) The environmental report must
contain analyses of the environmental
impacts of the proposed action, includ-
ing the impacts of refurbishment ac-
tivities, if any, associated with license
renewal and the impacts of operation
during the renewal term, for those
issues identified as Category 2 issues in
appendix B to subpart A of this part.
The required analyses are as follows:

(A) If the applicant’s plant utilizes
cooling towers or cooling ponds and
withdraws makeup water from a river,
an assessment of the impact of the pro-
posed action on water availability and
competing water demands, the flow of
the river, and related impacts on
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stream (aquatic) and riparian (terres-
trial) ecological communities must be
provided. The applicant shall also pro-
vide an assessment of the impacts of
the withdrawal of water from the river
on alluvial aquifers during low flow.

(B) If the applicant’s plant utilizes
once-through cooling or cooling pond
heat dissipation systems, the applicant
shall provide a copy of current Clean
Water Act 316(b) determinations and, if
necessary, a 316(a) variance in accord-
ance with 40 CFR part 125, or equiva-
lent State permits and supporting doc-
umentation. If the applicant cannot
provide these documents, it shall as-
sess the impact of the proposed action
on fish and shellfish resources result-
ing from thermal changes and impinge-
ment and entrainment.

(C) If the applicant’s plant pumps
more than 100 gallons (total onsite) of
groundwater per minute, an assess-
ment of the impact of the proposed ac-
tion on groundwater must be provided.

(D) If the applicant’s plant is located
at an inland site and utilizes cooling
ponds, an assessment of the impact of
the proposed action on groundwater
quality must be provided.

(E) All license renewal applicants
shall assess the impact of refurbish-
ment, continued operations, and other
license-renewal-related construction
activities on important plant and ani-
mal habitats. Additionally, the appli-
cant shall assess the impact of the pro-
posed action on threatened or endan-
gered species in accordance with Fed-
eral laws protecting wildlife, including
but not limited to, the Endangered
Species Act, and essential fish habitat
in accordance with the Magnuson-Ste-
vens Fishery Conservation and Man-
agement Act.

(F) [Reserved]

(G) If the applicant’s plant uses a
cooling pond, lake, or canal or dis-
charges into a river, an assessment of
the impact of the proposed action on
public health from thermophilic orga-
nisms in the affected water must be
provided.

(H) If the applicant’s transmission
lines that were constructed for the spe-
cific purpose of connecting the plant to
the transmission system do not meet
the recommendations of the National
Electric Safety Code for preventing
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electric shock from induced currents,
an assessment of the impact of the pro-
posed action on the potential shock
hazard from the transmission lines
must be provided.

(I)—(J) [Reserved]

(K) All applicants shall identify any
potentially affected historic or archae-
ological properties and assess whether
any of these properties will be affected
by future plant operations and any
planned refurbishment activities in ac-
cordance with the National Historic
Preservation Act.

(L) If the staff has not previously
considered severe accident mitigation
alternatives for the applicant’s plant in
an environmental impact statement or
related supplement or in an environ-
mental assessment, a consideration of
alternatives to mitigate severe acci-
dents must be provided.

(M) [Reserved]

(N) Applicants shall provide informa-
tion on the general demographic com-
position of minority and low-income
populations and communities (by race
and ethnicity) residing in the imme-
diate vicinity of the plant that could
be affected by the renewal of the
plant’s operating license, including any
planned refurbishment activities, and
ongoing and future plant operations.

(O) Applicants shall provide informa-
tion about other past, present, and rea-
sonably foreseeable future actions oc-
curring in the vicinity of the nuclear
plant that may result in a cumulative
effect.

(P) An applicant shall assess the im-
pact of any documented inadvertent re-
leases of radionuclides into ground-
water. The applicant shall include in
its assessment a description of any
groundwater protection program used
for the surveillance of piping and com-
ponents containing radioactive liquids
for which a pathway to groundwater
may exist. The assessment must also
include a description of any past inad-
vertent releases and the projected im-
pact to the environment (e.g., aquifers,
rivers, lakes, ponds, ocean) during the
license renewal term.

(iii) The report must contain a con-
sideration of alternatives for reducing
adverse impacts, as required by
§51.45(c), for all Category 2 license re-
newal issues in appendix B to subpart
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A of this part. No such consideration is
required for Category 1 issues in appen-
dix B to subpart A of this part.

(iv) The environmental report must
contain any new and significant infor-
mation regarding the environmental
impacts of license renewal of which the
applicant is aware.

(d) Postoperating license stage. Each
applicant for a license amendment au-
thorizing decommissioning activities
for a production or utilization facility
either for unrestricted use or based on
continuing use restrictions applicable
to the site; and each applicant for a li-
cense amendment approving a license
termination plan or decommissioning
plan under §50.82 of this chapter either
for unrestricted use or based on con-
tinuing use restrictions applicable to
the site; and each applicant for a li-
cense or license amendment to store
spent fuel at a nuclear power reactor
after expiration of the operating li-
cense for the nuclear power reactor
shall submit with its application a sep-
arate document, entitled ‘“‘Supplement
to Applicant’s Environmental Report—
Post Operating License Stage,” which
will update ‘‘Applicant’s Environ-
mental Report—Operating License
Stage,” as appropriate, to reflect any
new information or significant environ-
mental change associated with the ap-
plicant’s proposed decommissioning ac-
tivities or with the applicant’s pro-
posed activities with respect to the
planned storage of spent fuel. Unless
otherwise required by the Commission,
in accordance with the generic deter-
mination in §51.23(a) and the provisions
in §51.23(b), the applicant shall only ad-
dress the environmental impact of
spent fuel storage for the term of the
license applied for. The ‘‘Supplement
to Applicant’s Environmental Report—
Post Operating License Stage” may in-
corporate by reference any information
contained in ‘‘Applicants Environ-
mental Report—Construction Permit
Stage.

[61 FR 66543, Dec. 18, 1996, as amended at 64
FR 48506, Sept. 3, 1999; 68 FR 58810, Oct. 10,
2003; 72 FR 49513, Aug. 28, 2007; 78 FR 37316,
June 20, 2013]
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§51.54 Environmental
facturing license.

report—manu-

(a) Each applicant for a manufac-
turing license under subpart F of part
52 of this chapter shall submit with its
application a separate document enti-
tled, ‘‘Applicant’s Environmental Re-
port—Manufacturing License.”” The en-
vironmental report must address the
costs and benefits of severe accident
mitigation design alternatives, and the
bases for not incorporating severe acci-
dent mitigation design alternatives
into the design of the reactor to be
manufactured. The environmental re-
port need not address the environ-
mental impacts associated with manu-
facturing the reactor under the manu-
facturing license, the benefits and im-
pacts of utilizing the reactor in a nu-
clear power plant, or an evaluation of
alternative energy sources.

(b) Each applicant for an amendment
to a manufacturing license shall sub-
mit with its application a separate doc-
ument entitled, ‘‘Applicant’s Supple-
mental Environmental Report—
Amendment to Manufacturing Li-
cense.” The environmental report must
address whether the design change
which is the subject of the proposed
amendment either renders a severe ac-
cident mitigation design alternative
previously rejected in an environ-
mental assessment to become cost ben-
eficial, or results in the identification
of new severe accident mitigation de-
sign alternatives that may be reason-
ably incorporated into the design of
the manufactured reactor. The envi-
ronmental report need not address the
environmental impacts associated with
manufacturing the reactor under the
manufacturing license.

[72 FR 49513, Aug. 28, 2007]

§51.55 Environmental report—stand-
ard design certification.

(a) Each applicant for a standard de-
sign certification under subpart B of
part 52 of this chapter shall submit
with its application a separate docu-
ment entitled, ‘“‘Applicant’s Environ-
mental Report—Standard Design Cer-
tification.” The environmental report
must address the costs and benefits of
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severe accident mitigation design al-
ternatives, and the bases for not incor-
porating severe accident mitigation de-
sign alternatives in the design to be
certified.

(b) Each applicant for an amendment
to a design certification shall submit
with its application a separate docu-
ment entitled, ‘‘Applicant’s Supple-
mental Environmental Report—
Amendment to Standard Design Cer-
tification.”” The environmental report
must address whether the design
change which is the subject of the pro-
posed amendment either renders a se-
vere accident mitigation design alter-
native previously rejected in an envi-
ronmental assessment to become cost
beneficial, or results in the identifica-
tion of new severe accident mitigation
design alternatives that may be rea-
sonably incorporated into the design
certification.

[72 FR 49513, Aug. 28, 2007]

§51.58 Environmental report—number
of copies; distribution.

(a) Each applicant for a license or
permit to site, construct, manufacture,
or operate a production or utilization
facility covered by §§51.20(b)(1), (b)(2),
(b)), or (b)(4), each applicant for re-
newal of an operating or combined li-
cense for a nuclear power plant, each
applicant for a license amendment au-
thorizing the decommissioning of a
production or utilization facility cov-
ered by §51.20, and each applicant for a
license or license amendment to store
spent fuel at a nuclear power plant
after expiration of the operating li-
cense or combined license for the nu-
clear power plant shall submit a copy
to the Director of the Office of Nuclear
Reactor Regulation, the Director of the
Office of New Reactors, the Director of
the Office of Nuclear Material Safety
and Safeguards, as appropriate, of an
environmental report or any supple-
ment to an environmental report.
These reports must be sent either by
mail addressed: ATTN: Document Con-
trol Desk; U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001; by hand delivery to the NRC’s of-
fices at 115565 Rockville Pike, Rock-
ville, Maryland, between the hours of
7:30 a.m. and 4:15 p.m. eastern time; or,
where practicable, by electronic sub-
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mission, for example, via Electronic In-
formation Exchange, or CD-ROM. Elec-
tronic submissions must be made in a
manner that enables the NRC to re-
ceive, read, authenticate, distribute,
and archive the submission, and proc-
ess and retrieve it a single page at a
time. Detailed guidance on making
electronic submissions can be obtained
by visiting the NRC’s Web site at http:/
www.nrc.gov/site-help/e-submittals.himl;
by e-mail to MSHD.Resource@nrc.gov;
or by writing the Office of Information
Services, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001. The guidance discusses, among
other topics, the formats the NRC can
accept, the use of electronic signa-
tures, and the treatment of nonpublic
information. If the communication is
on paper, the signed original must be
sent. If a submission due date falls on
a Saturday, Sunday, or Federal holi-
day, the next Federal working day be-
comes the official due date. The appli-
cant shall maintain the capability to
generate additional copies of the envi-
ronmental report or any supplement to
the environmental report for subse-
quent distribution to parties and
Boards in the NRC proceedings; Fed-
eral, State, and local officials; and any
affected Indian tribes, in accordance
with written instructions issued by the
Director of the Office of New Reactors,
the Director of the Office of Nuclear
Reactor Regulation, or the Director of
the Office of Nuclear Material Safety
and Safeguards, as appropriate.

(b) Each applicant for a license to
manufacture a nuclear power reactor,
or for an amendment to a license to
manufacture, seeking approval of the
final design of the nuclear power reac-
tor under subpart F of part 52 of this
chapter, shall submit to the Commis-
sion an environmental report or any
supplement to an environmental report
in the manner specified in §50.3 of this
chapter. The applicant shall maintain
the capability to generate additional
copies of the environmental report or
any supplement to the environmental
report for subsequent distribution to
parties and Boards in the NRC pro-
ceeding; Federal, State, and local offi-
cials; and any affected Indian tribes, in
accordance with written instructions
issued by the Director of the Office of
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New Reactors or the Director of the Of-
fice of Nuclear Reactor Regulation.

[72 FR 49513, Aug. 28, 2007, as amended at 74
FR 62682, Dec. 1, 2009]

ENVIRONMENTAL REPORTS—MATERIALS
LICENSES

§51.60 Environmental
rials licenses.

report—mate-

(a) Each applicant for a license or
other form of permission, or an amend-
ment to or renewal of a license or other
form of permission issued pursuant to
parts 30, 32, 33, 34, 35, 36, 39, 40, 61, 70
and/or 72 of this chapter, and covered
by paragraphs (b)(1) through (b)(5) of
this section, shall submit with its ap-
plication to: ATTN: Document Control
Desk, Director, Nuclear Material Safe-
ty and Safeguards, a separate docu-
ment, entitled ‘‘Applicant’s Environ-
mental Report’” or ‘“‘Supplement to Ap-
plicant’s Environmental Report,” as
appropriate. The ‘“‘Applicant’s Environ-
mental Report’’ shall contain the infor-
mation specified in §51.45. If the appli-
cation is for an amendment to or a re-
newal of a license or other form of per-
mission for which the applicant has
previously submitted an environmental
report, the supplement to applicant’s
environmental report may be limited
to incorporating by reference, updating
or supplementing the information pre-
viously submitted to reflect any sig-
nificant environmental change, includ-
ing any significant environmental
change resulting from operational ex-
perience or a change in operations or
proposed decommissioning activities. If
the applicant is the U.S. Department of
Energy, the environmental report may
be in the form of either an environ-
mental impact statement or an envi-
ronmental assessment, as appropriate.

(b) As required by paragraph (a) of
this section, each applicant shall pre-
pare an environmental report for the
following types of actions:

(1) Issuance or renewal of a license or
other form of permission for:

(i) Possession and use of special nu-
clear material for processing and fuel
fabrication, scrap recovery, or conver-
sion of uranium hexafluoride pursuant
to part 70 of this chapter.

(ii) Possession and use of source ma-
terial for uranium milling or produc-
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tion of uranium hexafluoride pursuant
to part 40 of this chapter.

(iii) Storage of spent fuel in an inde-
pendent spent fuel storage installation
(ISF'SI) or the storage of spent fuel or
high-level radio-active waste in a mon-
itored retrievable storage installation
(MRS) pursuant to part 72 of this chap-
ter.

(iv) Receipt and disposal of radio-
active waste from other persons pursu-
ant to part 61 of this chapter.

(v) Processing of source material for
extraction of rare earth and other met-
als.

(vi) Use of radioactive tracers in field
flood studies involving secondary and
tertiary oil and gas recovery.

(vii) Construction and operation of a
uranium enrichment facility.

(2) Issuance of an amendment that
would authorize or result in (i) a sig-
nificant expansion of a site, (ii) a sig-
nificant change in the types of
effluents, (iii) a significant increase in
the amounts of effluents, (iv) a signifi-
cant increase in individual or cumu-
lative occupational radiation exposure,
(v) a significant increase in the poten-
tial for or consequences from radio-
logical accidents, or (vi) a significant
increase in spent fuel storage capacity,
in a license or other form of permission
to conduct an activity listed in para-
graph (b)(1) of this section.

(3) Amendment of a license to au-
thorize the decommissioning of an
independent spent fuel storage instal-
lation (ISFSI) or a monitored retriev-
able storage installation (MRS) pursu-
ant to part 72 of this chapter.

(4) Issuance of a license amendment
pursuant to part 61 of this chapter au-
thorizing (i) closure of a land disposal
site, (ii) transfer of the license to the
disposal site owner for the purpose of
institutional control, or (iii) termi-
nation of the license at the end of the
institutional control period.

(6) Any other licensing action for
which the Commission determines an
Environmental Report is necessary.

[49 FR 9381, Mar. 12, 1984, as amended at 53
FR 31681, Aug. 19, 1988; 57 FR 18392, Apr. 30,
1992; 58 FR 7737, Feb. 9, 1993; 62 FR 26732, May
14, 1997; 68 FR 58811, Oct. 10, 2003]
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§51.61 Environmental report—inde-
pendent spent fuel storage installa-
tion (ISFSI) or monitored retriev-
able storage installation (MRS) li-
cense.

Each applicant for issuance of a li-
cense for storage of spent fuel in an
independent spent fuel storage instal-
lation (ISFSI) or for the storage of
spent fuel and high-level radioactive
waste in a monitored retrievable stor-
age installation (MRS) pursuant to
part 72 of this chapter shall submit
with its application to: ATTN: Docu-
ment Control Desk, Director, Office of
Nuclear Material Safety and Safe-
guards, a separate document entitled
“Applicant’s Environmental Report—
ISFSI License” or ‘‘Applicant’s Envi-
ronmental Report—MRS License,” as
appropriate. If the applicant is the U.S.
Department of Energy, the environ-
mental report may be in the form of ei-
ther an environmental impact state-
ment or an environmental assessment,
as appropriate. The environmental re-
port shall contain the information
specified in §51.45 and shall address the
siting evaluation factors contained in
subpart E of part 72 of this chapter. Un-
less otherwise required by the Commis-
sion, in accordance with the generic de-
termination in §51.23(a) and the provi-
sions in §51.23(b), no discussion of the
environmental impact of the storage of
spent fuel at an ISFSI beyond the term
of the license or amendment applied
for is required in an environmental re-
port submitted by an applicant for an
initial license for storage of spent fuel
in an ISFSI, or any amendment there-
to.

[63 FR 31681, Aug. 19, 1988, as amended at 68
FR 58811, Oct. 10, 2003]

§51.62 Environmental report—land
disposal of radioactive waste li-
censed under 10 CFR part 61.

(a) Bach applicant for issuance of a
license for land disposal of radioactive
waste pursuant to part 61 of this chap-
ter shall submit with its application
to: ATTN: Document Control Desk, Di-
rector of Nuclear Material Safety and
Safeguards, a separate document, enti-
tled ‘‘Applicant’s Environmental Re-
port—License for Land Disposal of Ra-
dioactive Waste.”” The environmental
report and any supplement to the envi-

Document #1543761

36

Filed: 03/23/2015

10 CFR Ch. | (1-1-14 Edition)

ronmental report may incorporate by
reference information contained in the
application or in any previous applica-
tion, statement or report filed with the
Commission provided that such ref-
erences are clear and specific and that
copies of the information so incor-
porated are available at the NRC Web
site, http:/www.nrc.gov, and/or at the
NRC Public Document Room.

(b) The environmental report shall
contain the information specified in
§51.45, shall address the applicant’s en-
vironmental monitoring program re-
quired by §§61.12(1), 61.563 and 61.59(b) of
this chapter, and shall be as complete
as possible in the light of information
that is available at the time the envi-
ronmental report is submitted.

(c) The applicant shall supplement
the environmental report in a timely
manner as necessary to permit the
Commission to review, prior to
issuance, amendment or renewal of a
license, new information regarding the
environmental impact of previously
proposed activities, information re-
garding the environmental impact of
any changes in previously proposed ac-
tivities, or any significant new infor-
mation regarding the environmental
impact of closure activities and long-
term performance of the disposal site.

[49 FR 9381, Mar. 12, 1984, as amended at 53
FR 43420, Oct. 27, 1988; 64 FR 48952, Sept. 9,
1999; 68 FR 58811, Oct. 10, 2003]

§51.66 Environmental report—number
of copies; distribution.

Each applicant for a license or other
form of permission, or an amendment
to or renewal of a license or other form
of permission issued under parts 30, 32,
33, 34, 35, 36, 39, 40, 61, 70, and/or 72 of
this chapter, and covered by
§§51.60(b)(1) through (6); or by §§51.61 or
51.62 shall submit to the Director of
Nuclear Material Safety and Safe-
guards an environmental report or any
supplement to an environmental report
in the manner specified in §51.58(a).
The applicant shall maintain the capa-
bility to generate additional copies of
the environmental report or any sup-
plement to the environmental report
for subsequent distribution to Federal,
State, and local officials, and any af-
fected Indian tribes in accordance with
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written instructions issued by the Di-
rector of Nuclear Material Safety and
Safeguards.

[72 FR 49514, Aug. 28, 2007]

§51.67 Environmental information
concerning geologic repositories.

(a) In lieu of an environmental re-
port, the Department of Energy, as an
applicant for a license or license
amendment pursuant to part 60 or 63 of
this chapter, shall submit to the Com-
mission any final environmental im-
pact statement which the Department
prepares in connection with any geo-
logic repository developed under Sub-
title A of Title I, or under Title IV, of
the Nuclear Waste Policy Act of 1982,
as amended. (See §60.22 or §63.22 of this
chapter as to the required time and
manner of submission.) The statement
shall include, among the alternatives
under consideration, denial of a license
or construction authorization by the
Commission.

(b) Under applicable provisions of
law, the Department of Energy may be
required to supplement its final envi-
ronmental impact statement if it
makes a substantial change in its pro-
posed action that is relevant to envi-
ronmental concerns or determines that
there are significant new cir-
cumstances or information relevant to
environmental concerns and bearing on
the proposed action or its impacts. The
Department shall submit any supple-
ment to its final environmental impact
statement to the Commission. (See
§60.22 or §63.22 of this chapter as to the
required time and manner of submis-
sion.)

(c) Whenever the Department of En-
ergy submits a final environmental im-
pact statement, or a final supplement
to an environmental impact statement,
to the Commission pursuant to this
section, it shall also inform the Com-
mission of the status of any civil ac-
tion for judicial review initiated pursu-
ant to section 119 of the Nuclear Waste
Policy Act of 1982. This status report,
which the Department shall update
from time to time to reflect changes in
status, shall:

(1) State whether the environmental
impact statement has been found by
the courts of the United States to be
adequate or inadequate; and
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(2) Identify any issues relating to the
adequacy of the environmental impact
statement that may remain subject to
judicial review.

[64 FR 27870, July 3, 1989, as amended at 66
FR 55791, Nov. 2, 2001]

ENVIRONMENTAL REPORTS—RULEMAKING

§51.68 Environmental
making.

report—rule-

Petitioners for rulemaking request-
ing amendments of parts 30, 31, 32, 33,
34, 35, 36, 39, 40 or part 70 of this chap-
ter concerning the exemption from 1li-
censing and regulatory requirements of
or authorizing general licenses for any
equipment, device, commodity or other
product containing byproduct mate-
rial, source material or special nuclear
material shall submit with the petition
a separate document entitled ‘‘Peti-
tioner’s Environmental Report,”” which
shall contain the information specified
in §51.45.

[68 FR 58811, Oct. 10, 2003]
ENVIRONMENTAL IMPACT STATEMENTS

DRAFT ENVIRONMENTAL IMPACT
STATEMENTS—GENERAL REQUIREMENTS
§51.70 Draft environmental impact
statement—general.

(a) The NRC staff will prepare a draft
environmental impact statement as
soon as practicable after publication of
the notice of intent to prepare an envi-
ronmental impact statement and com-
pletion of the scoping process. To the
fullest extent practicable, environ-
mental impact statements will be pre-
pared concurrently or integrated with
environmental impact analyses and re-
lated surveys and studies required by
other Federal law.

(b) The draft environmental impact
statement will be concise, clear and
analytic, will be written in plain lan-
guage with appropriate graphics, will
state how alternatives considered in it
and decisions based on it will or will
not achieve the requirements of sec-
tions 101 and 102(1) of NEPA and of any
other relevant and applicable environ-
mental laws and policies, will identify
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any methodologies used and sources re-
lied upon, and will be supported by evi-
dence that the mnecessary environ-
mental analyses have been made. The
format provided in section 1(a) of ap-
pendix A of this subpart should be
used. The NRC staff will independently
evaluate and be responsible for the re-
liability of all information used in the
draft environmental impact statement.

(c) The Commission will cooperate
with State and local agencies to the
fullest extent possible to reduce dupli-
cation between NEPA and State and
local requirements, in accordance with
40 CFR 1506.2 (b) and (c).

§51.71 Draft environmental
statement—contents.

impact

(a) Scope. The draft environmental
impact statement will be prepared in
accordance with the scope decided upon
in the scoping process required by
§§51.26 and 51.29. As appropriate and to
the extent required by the scope, the
draft statement will address the topics
in paragraphs (b), (¢), (d) and (e) of this
section and the matters specified in
§§51.45, 51.50, 51.51, 51.52, 51.53, 51.54,
51.61 and 51.62.

(b) Analysis of major points of view. To
the extent sufficient information is
available, the draft environmental im-
pact statement will include consider-
ation of major points of view con-
cerning the environmental impacts of
the proposed action and the alter-
natives, and contain an analysis of sig-
nificant problems and objections raised
by other Federal, State, and local
agencies, by any affected Indian tribes,
and by other interested persons.

(c) Status of compliance. The draft en-
vironmental impact statement will list
all Federal permits, licenses, approv-
als, and other entitlements which must
be obtained in implementing the pro-
posed action and will describe the sta-
tus of compliance with those require-
ments. If it is uncertain whether a Fed-
eral permit, license, approval, or other
entitlement is necessary, the draft en-
vironmental impact statement will so
indicate.

(d) Analysis. Unless excepted in this
paragraph or §51.75, the draft environ-
mental impact statement will include
a preliminary analysis that considers
and weighs the environmental effects,
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including any cumulative effects, of
the proposed action; the environmental
impacts of alternatives to the proposed
action; and alternatives available for
reducing or avoiding adverse environ-
mental effects. Additionally, the draft
environmental impact statement will
include a consideration of the eco-
nomic, technical, and other benefits
and costs of the proposed action and al-
ternatives. The draft environmental
impact statement will indicate what
other interests and considerations of
Federal policy, including factors not
related to environmental quality, if ap-
plicable, are relevant to the consider-
ation of environmental effects of the
proposed action identified under para-
graph (a) of this section. The draft sup-
plemental environmental impact state-
ment prepared at the license renewal
stage under §51.95(c) need not discuss
the economic or technical benefits and
costs of either the proposed action or
alternatives except if benefits and
costs are either essential for a deter-
mination regarding the inclusion of an
alternative in the range of alternatives
considered or relevant to mitigation.
In addition, the supplemental environ-
mental impact statement prepared at
the license renewal stage need not dis-
cuss other issues not related to the en-
vironmental effects of the proposed ac-
tion and associated alternatives. The
draft supplemental environmental im-
pact statement for license renewal pre-
pared under §51.95(c) will rely on con-
clusions as amplified by the supporting
information in the GEIS for issues des-
ignated as Category 1 in appendix B to
subpart A of this part. The draft sup-
plemental environmental impact state-
ment must contain an analysis of those
issues identified as Category 2 in ap-
pendix B to subpart A of this part that
are open for the proposed action. The
analysis for all draft environmental
impact statements will, to the fullest
extent practicable, quantify the var-
ious factors considered. To the extent
that there are important qualitative
considerations or factors that cannot
be quantified, these considerations or
factors will be discussed in qualitative
terms. Consideration will be given to
compliance with environmental qual-
ity standards and requirements that
have been imposed by Federal, State,
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regional, and local agencies having re-
sponsibility for environmental protec-
tion, including applicable zoning and
land-use regulations and water pollu-
tion limitations or requirements issued
or imposed under the Federal Water
Pollution Control Act. The environ-
mental impact of the proposed action
will be considered in the analysis with
respect to matters covered by environ-
mental quality standards and require-
ments irrespective of whether a certifi-
cation or license from the appropriate
authority has been obtained.3 While
satisfaction of Commission standards
and criteria pertaining to radiological
effects will be necessary to meet the li-
censing requirements of the Atomic
Energy Act, the analysis will, for the
purposes of NEPA, consider the radio-
logical effects of the proposed action
and alternatives.

3Compliance with the environmental qual-
ity standards and requirements of the Fed-
eral Water Pollution Control Act (imposed
by EPA or designated permitting states) is
not a substitute for, and does not negate the
requirement for NRC to weigh all environ-
mental effects of the proposed action, includ-
ing the degradation, if any, of water quality,
and to consider alternatives to the proposed
action that are available for reducing ad-
verse effects. Where an environmental as-
sessment of aquatic impact from plant dis-
charges is available from the permitting au-
thority, the NRC will consider the assess-
ment in its determination of the magnitude
of environmental impacts for striking an
overall cost-benefit balance at the construc-
tion permit and operating license and early
site permit and combined license stages, and
in its determination of whether the adverse
environmental impacts of license renewal
are so great that preserving the option of li-
cense renewal for energy planning decision-
makers would be unreasonable at the license
renewal stage. When no such assessment of
aquatic impacts is available from the per-
mitting authority, NRC will establish on its
own, or in conjunction with the permitting
authority and other agencies having relevant
expertise, the magnitude of potential im-
pacts for striking an overall cost-benefit bal-
ance for the facility at the construction per-
mit and operating license and early site per-
mit and combined license stages, and in its
determination of whether the adverse envi-
ronmental impacts of license renewal are so
great that preserving the option of license
renewal for energy planning decision-makers
would be unreasonable at the license renewal
stage.
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(e) Effect of limited work authorication.
If a limited work authorization was
issued either in connection with or sub-
sequent to an early site permit, or in
connection with a construction permit
or combined license application, then
the environmental impact statement
for the construction permit or com-
bined license application will not ad-
dress or consider the sunk costs associ-
ated with the limited work authoriza-
tion.

(f) Preliminary recommendation. The
draft environmental impact statement
normally will include a preliminary
recommendation by the NRC staff re-
specting the proposed action. This pre-
liminary recommendation will be based
on the information and analysis de-
scribed in paragraphs (a) through (d) of
this section and §§51.75, 51.76, 51.80,
51.85, and 51.95, as appropriate, and will
be reached after considering the envi-
ronmental effects of the proposed ac-
tion and reasonable alternatives,* and,
except for supplemental environmental
impact statements for the operating li-
cense renewal stage prepared pursuant
to §51.95(c), after weighing the costs
and benefits of the proposed action. In
lieu of a recommendation, the NRC
staff may indicate in the draft state-
ment that two or more alternatives re-
main under consideration.

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28488, June 5, 1996; 61 FR 66544, Dec. 18,
1996; 72 FR 49514, Aug. 28, 2007; 72 FR 57445,
Oct. 9, 2007; 78 FR 37317, June 20, 2013]

§51.72 Supplement to draft environ-
mental impact statement.

(a) The NRC staff will prepare a sup-
plement to a draft environmental im-
pact statement for which a notice of
availability has been published in the
FEDERAL REGISTER as provided in
§51.117, if:

4The consideration of reasonable alter-

natives to a proposed action involving nu-
clear power reactors (e.g., alternative energy
sources) is intended to assist the NRC in
meeting its NEPA obligations and does not
preclude any State authority from making
separate determinations with respect to
these alternatives and in no way preempts,
displaces, or affects the authority of States
or other Federal agencies to address these
issues.
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(1) There are substantial changes in
the proposed action that are relevant
to environmental concerns; or

(2) There are significant new cir-
cumstances or information relevant to
environmental concerns and bearing on
the proposed action or its impacts.

(b) The NRC staff may prepare a sup-
plement to a draft environmental im-
pact statement when, in its opinion,
preparation of a supplement will fur-
ther the purposes of NEPA.

(c) The supplement to a draft envi-
ronmental impact statement will be
prepared and noticed in the same man-
ner as the draft environmental impact
statement except that a scoping proc-
ess need not be used.

§51.73 Request for comments on draft
environmental impact statement.

Each draft environmental impact
statement and each supplement to a
draft environmental impact statement
distributed in accordance with §51.74,
and each news release provided pursu-
ant to §51.74(d) will be accompanied by
or include a request for comments on
the proposed action and on the draft
environmental impact statement or
any supplement to the draft environ-
mental impact statement and will
state where comments should be sub-
mitted and the date on which the com-
ment period closes. A minimum com-
ment period of 45 days will be provided.
The comment period will be calculated
from the date on which the Environ-
mental Protection Agency notice stat-
ing that the draft statement or the
supplement to the draft statement has
been filed with EPA is published in the
FEDERAL REGISTER. If no comments are
provided within the time specified, it
will be presumed, unless the agency or
person requests an extension of time,
that the agency or person has no com-
ment to make. To the extent prac-
ticable, NRC staff will grant reasonable
requests for extensions of time of up to
fifteen (15) days.

§51.74 Distribution of draft environ-
mental impact statement and sup-
plement to draft environmental im-
pact statement; news releases.

(a) A copy of the draft environmental
impact statement will be distributed
to:
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(1) The Environmental Protection
Agency.

(2) Any other Federal agency which
has special expertise or jurisdiction by
law with respect to any environmental
impact involved or which is authorized
to develop and enforce relevant envi-
ronmental standards.

(3) The applicant or petitioner for
rulemaking and any other party to the
proceeding.

(4) Appropriate State and local agen-
cies authorized to develop and enforce
relevant environmental standards.

(5) Appropriate State, regional and
metropolitan clearinghouses.

(6) Appropriate Indian tribes when
the proposed action may have an envi-
ronmental impact on a reservation.

(7) Upon written request, any organi-
zation or group included in the master
list of interested organizations and
groups maintained under §51.122.

(8) Upon written request, any other
person to the extent available.

(b) Additional copies will be made
available in accordance with §51.123.

(c) A supplement to a draft environ-
mental impact statement will be dis-
tributed in the same manner as the
draft environmental impact statement
to which it relates.

(d) News releases stating the avail-
ability for comment and place for ob-
taining or inspecting a draft environ-
mental statement or supplement will
be provided to local newspapers and
other appropriate media.

(e) A notice of availability will be
published in the FEDERAL REGISTER in
accordance with §51.117.

DRAFT ENVIRONMENTAL IMPACT STATE-
MENTS—PRODUCTION AND UTILIZATION
FACILITIES

§51.75 Draft environmental impact
statement—construction permit,
early site permit, or combined li-
cense.

(a) Construction permit stage. A draft
environmental impact statement relat-
ing to issuance of a construction per-
mit for a production or utilization fa-
cility will be prepared in accordance
with the procedures and measures de-
scribed in §§51.70, 51.71, 51.72, and 51.73.
The contribution of the environmental
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effects of the uranium fuel cycle activi-
ties specified in §51.561 shall be evalu-
ated on the basis of impact values set
forth in Table S-3, Table of Uranium
Fuel Cycle Environmental Data, which
shall be set out in the draft environ-
mental impact statement. With the ex-
ception of radon-222 and technetium-99
releases, no further discussion of fuel
cycle release values and other numer-
ical data that appear explicitly in the
table shall be required.5 The impact
statement shall take account of dose
commitments and health effects from
fuel cycle effluents set forth in Table
S-3 and shall in addition take account
of economic, socioeconomic, and pos-
sible cumulative impacts and other
fuel cycle impacts as may reasonably
appear significant.

(b) Early site permit stage. A draft en-
vironmental impact statement relating
to issuance of an early site permit for
a production or utilization facility will
be prepared in accordance with the pro-
cedures and measures described in
§§51.70, 51.71, 51.72, 51.73, and this sec-
tion. The contribution of the environ-
mental effects of the uranium fuel
cycle activities specified in §51.51 shall
be evaluated on the basis of impact val-
ues set forth in Table S-3, Table of
Uranium Fuel Cycle Environmental
Data, which shall be set out in the
draft environmental impact statement.
With the exception of radon-222 and
technetium-99 releases, no further dis-
cussion of fuel cycle release values and
other numerical data that appear ex-
plicitly in the table shall be required.?®
The impact statement shall take ac-
count of dose commitments and health
effects from fuel cycle effluents set
forth in Table S-3 and shall in addition
take account of economic, socio-
economic, and possible cumulative im-
pacts and other fuel cycle impacts as
may reasonably appear significant. The
draft environmental impact statement
must include an evaluation of alter-
native sites to determine whether

5Values for releases of Rn-222 and Tc-99 are
not given in the table. The amount and sig-
nificance of Rn-222 releases from the fuel
cycle and Tc-99 releases from waste manage-
ment or reprocessing activities shall be con-
sidered in the draft environmental impact
statement and may be the subject of litiga-
tion in individual licensing proceedings.
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there is any obviously superior alter-
native to the site proposed. The draft
environmental impact statement must
also include an evaluation of the envi-
ronmental effects of construction and
operation of a reactor, or reactors,
which have design characteristics that
fall within the site characteristics and
design parameters for the early site
permit application, but only to the ex-
tent addressed in the early site permit
environmental report or otherwise nec-
essary to determine whether there is
any obviously superior alternative to
the site proposed. The draft environ-
mental impact statement must not in-
clude an assessment of the economic,
technical, or other benefits (for exam-
ple, need for power) and costs of the
proposed action or an evaluation of al-
ternative energy sources, unless these
matters are addressed in the early site
permit environmental report.

(c) Combined license stage. A draft en-
vironmental impact statement relating
to issuance of a combined license that
does not reference an early site permit
will be prepared in accordance with the
procedures and measures described in
§§51.70, 51.71, 51.72, and 51.73. The con-
tribution of the environmental effects
of the uranium fuel cycle activities
specified in §51.51 shall be evaluated on
the basis of impact values set forth in
Table S-3, Table of Uranium Fuel Cycle
Environmental Data, which shall be set
out in the draft environmental impact
statement. With the exception of
radon-222 and technetium-99 releases,
no further discussion of fuel cycle re-
lease values and other numerical data
that appear explicitly in the table shall
be required.® The impact statement
shall take account of dose commit-
ments and health effects from fuel
cycle effluents set forth in Table S-3
and shall in addition take account of
economic, socioeconomic, and possible
cumulative impacts and other fuel
cycle impacts as may reasonably ap-
pear significant. The impact statement
will include a discussion of the storage
of spent fuel for the nuclear power
plant within the scope of the generic
determination in §51.23(a) and in ac-
cordance with §51.23(b).

(1) Combined license application ref-
erencing an early site permit. If the com-
bined license application references an

Page 125 of 166

120



USCA Case #14-1225

§51.76

early site permit, then the NRC staff
shall prepare a draft supplement to the
early site permit environmental im-
pact statement. The supplement must
be prepared in accordance with
§51.92(e).

(2) Combined license application ref-
erencing a standard design certification.
If the combined license application ref-
erences a standard design certification
and the site characteristics of the com-
bined license’s site fall within the site
parameters specified in the design cer-
tification environmental assessment,
then the draft combined license envi-
ronmental impact statement shall in-
corporate by reference the design cer-
tification environmental assessment,
and summarize the findings and con-
clusions of the environmental assess-
ment with respect to severe accident
mitigation design alternatives.

(38) Combined license application ref-
erencing a manufactured reactor. If the
combined license application proposes
to use a manufactured reactor and the
site characteristics of the combined 1li-
cense’s site fall within the site param-
eters specified in the manufacturing 1i-
cense environmental assessment, then
the draft combined license environ-
mental impact statement shall incor-
porate by reference the manufacturing
license environmental assessment, and
summarize the findings and conclu-
sions of the environmental assessment
with respect to severe accident mitiga-
tion design alternatives. The combined
license environmental impact state-
ment report will not address the envi-
ronmental impacts associated with
manufacturing the reactor under the
manufacturing license.

[72 FR 49514, Aug. 28, 2007]

§51.76 Draft environmental impact
statement—limited work authoriza-
tion.

The NRC will prepare a draft envi-
ronmental impact statement relating
to issuance of a limited work author-
ization in accordance with the proce-
dures and measures described in
§§51.70, 51.71, and 51.73, as further sup-
plemented or modified in the following
paragraphs.

(a) Limited work authorization sub-
mitted as part of complete construction
permit or combined license application. If
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the application for a limited work au-
thorization is submitted as part of a
complete construction permit or com-
bined license application, then the NRC
may prepare a partial draft environ-
mental impact statement. The analysis
called for by §51.71(d) must be limited
to the activities proposed to be con-
ducted under the limited work author-
ization. Alternatively, the NRC may
prepare a complete draft environ-
mental impact statement prepared in
accordance with §51.75(a) or (c), as ap-
plicable.

(b) Phased application for limited work
authorization under §2.101(a)(9) of this
chapter. If the application for a limited
work authorization is submitted in ac-
cordance with §2.101(a)(9) of this chap-
ter, then the draft environmental im-
pact statement for part one of the ap-
plication may be limited to consider-
ation of the activities proposed to be
conducted under the limited work au-
thorization, and the proposed redress
plan. However, if the environmental re-
port contains the full set of informa-
tion required to be submitted under
§51.50(a) or (c), then a draft environ-
mental impact statement must be pre-
pared in accordance with §51.75(a) or
(c), as applicable. Siting issues, includ-
ing whether there is an obviously supe-
rior alternative site, or issues related
to operation of the proposed nuclear
power plant at the site, including need
for power, may not be considered. After
part two of the application is docketed,
the NRC will prepare a draft supple-
ment to the final environmental im-
pact statement for part two of the ap-
plication under §51.72. No updating of
the information contained in the final
environmental impact statement pre-
pared for part one is necessary in prep-
aration of the supplemental environ-
mental impact statement. The draft
supplement must consider all environ-
mental impacts associated with the
prior issuance of the limited work au-
thorization, but may not address or
consider the sunk costs associated with
the limited work authorization.

(c) Limited work authorization sub-
mitted as part of an early site permit ap-
plication. If the application for a lim-
ited work authorization is submitted
as part of an application for an early
site permit, then the NRC will prepare
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an environmental impact statement in
accordance with §51.75(b). However, the
analysis called for by §51.71(d) must
also address the activities proposed to
be conducted under the limited work
authorization.

(d) Limited work authorization request
submitted by an early site permit holder.
If the application for a limited work
authorization is submitted by a holder
of an early site permit, then the NRC
will prepare a draft supplement to the
environmental impact statement for
the early site permit. The supplement
is limited to consideration of the ac-
tivities proposed to be conducted under
the limited work authorization, the
adequacy of the proposed redress plan,
and whether there is new and signifi-
cant information identified with re-
spect to issues related to the impacts
of construction of the facility that
were resolved in the early site permit
proceeding with respect to the environ-
mental impacts of the activities to be
conducted under the limited work au-
thorization. No other updating of the
information contained in the final en-
vironmental impact statement pre-
pared for the early site permit is re-
quired.

(e) Limited work authorization for a site
where an environmental impact statement
was prepared, but the facility construc-
tion was not completed. If the limited
work authorization is for activities to
be conducted at a site for which the
Commission has previously prepared an
environmental impact statement for
the construction and operation of a nu-
clear power plant, and a construction
permit was issued but construction of
the plant was not completed, then the
draft environmental impact statement
shall incorporate by reference the ear-
lier environmental impact statement.
The draft environmental impact state-
ment must be limited to a consider-
ation of whether there is significant
new information with respect to the
environmental impacts of construc-
tion, relevant to the activities to be
conducted under the limited work au-
thority, so that the conclusion of the
referenced environmental impact
statement on the impacts of construc-
tion would, when analyzed in accord-
ance with §51.71, lead to the conclusion
that the limited work authorization
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should not be issued or should be issued
with appropriate conditions.

(f) Draft environmental impact state-
ment. A draft environmental impact
statement prepared under this section
must separately evaluate the environ-
mental impacts and proposed alter-
natives attributable to the activities
proposed to be conducted under the
limited work authorization. However,
if the ‘“Applicant’s Environmental Re-
port—Limited Work Authorization
Stage,” also contains the information
required to be submitted in the envi-
ronmental report required under §51.50,
then the environmental impact state-
ment must address the impacts of con-
struction and operation for the pro-
posed facility (including the environ-
mental impacts attributable to the
limited work authorization), and dis-
cuss the overall costs and benefits bal-
ancing for the underlying proposed ac-
tion, in accordance with §51.71, and
§51.75(a) or (c), as applicable.

[72 FR 57445, Oct. 9, 2007]

§51.77 Distribution of draft environ-
mental impact statement.

(a) In addition to the distribution au-
thorized by §51.74, a copy of a draft en-
vironmental statement for a licensing
action for a production or utilization
facility, except an action authorizing
issuance, amendment or renewal of a
license to manufacture a nuclear power
reactor pursuant to 10 CFR part 52, ap-
pendix M will also be distributed to:

(1) The chief executive of the munici-
pality or county identified in the draft
environmental impact statement as
the preferred site for the proposed fa-
cility or activity.

(2) Upon request, the chief executive
of each municipality or county identi-
fied in the draft environmental impact
statement as an alternative site.

(b) Additional copies will be made
available in accordance with §51.123.

[49 FR 9381, Mar. 12, 1984, as amended at 54
FR 15398, Apr. 18, 1989]
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DRAFT ENVIRONMENTAL IMPACT
STATEMENTS—MATERIALS LICENSES
§51.80 Draft environmental impact
statement—materials license.

(a) The NRC staff will either prepare
a draft environmental impact state-
ment or as provided in §51.92, a supple-
ment to a final environmental impact
statement for each type of action iden-
tified in §51.20(b) (7) through (12). Ex-
cept as the context may otherwise re-
quire, procedures and measures similar
to those described in §§51.70, 51.71, 51.72
and 51.73 will be followed.

(b)(1) Independent spent fuel storage in-
stallation (ISFSI). Unless otherwise de-
termined by the Commission and in ac-
cordance with the generic determina-
tion in §51.23(a) and the provisions of
§51.23(b), a draft environmental impact
statement on the issuance of an initial
license for storage of spent fuel at an
independent spent fuel storage instal-
lation (ISFSI) or any amendment
thereto, will address environmental
impacts of spent fuel only for the term
of the license or amendment applied
for.

(2) Monitored retrievable storage instal-
lation (MRS). As provided in sections
141 (c¢), (d), and (e) and 148 (a) and (c) of
the Nuclear Waste Policy Act of 1982,
as amended (NWPA) (96 Stat. 2242, 2243,
42 U.S.C. 10161 (c), (d), (e); 101 Stat.
1330-235, 1330-236, 42 U.S.C. 10168 (a) and
(¢)), a draft environmental impact
statement for the construction of a
monitored retrievable storage installa-
tion (MRS) will not address the need
for the MRS or any alternative to the
design criteria for an MRS set forth in
section 141(b)(1) of the NWPA (96 Stat.
2242, 42 U.S.C. 10161(b)(1)) but may con-
sider alternative facility designs which
are consistent with these design cri-
teria.

[49 FR 34695, Aug. 31, 1984, as amended at 53
FR 31682, Aug. 19, 1988]

§51.81 Distribution of draft environ-
mental impact statement.

Copies of the draft environmental
impact statement and any supplement
to the draft environmental impact
statement will be distributed in ac-
cordance with the provisions of §51.74.
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DRAFT ENVIRONMENTAL IMPACT
STATEMENTS—RULEMAKING

§51.85 Draft environmental
statement—rulemaking.

impact

Except as the context may otherwise
require, procedures and measures simi-
lar to those described in §§51.70, 51.71,
51.72 and 51.73 will be followed in pro-
ceedings for rulemaking for which the
Commission has determined to prepare
an environmental impact statement.

§51.86 Distribution of draft environ-
mental impact statement.

Copies of the draft environmental
impact statement and any supplement
to the draft environmental impact
statement will be distributed in ac-
cordance with the provisions of §51.74.

LEGISLATIVE ENVIRONMENTAL IMPACT
STATEMENTS—PROPOSALS FOR LEGIS-
LATION

§51.88 Proposals for legislation.

The Commission will, as a matter of
policy, follow the provisions of 40 CFR
1506.8 regarding the NEPA process for
proposals for legislation.

FINAL ENVIRONMENTAL IMPACT
STATEMENTS—GENERAL REQUIREMENTS
§51.90 Final environmental impact
statement—general.

After receipt and consideration of
comments requested pursuant to
§§51.73 and 51.117, the NRC staff will
prepare a final environmental impact
statement in accordance with the re-
quirements in §§51.70(b) and 51.71 for a
draft environmental impact statement.
The format provided in section 1(a) of
appendix A of this subpart should be
used.

§51.91 Final environmental impact
statement—contents.

(a)(1) The final environmental impact
statement will include responses to
any comments on the draft environ-
mental impact statement or on any
supplement to the draft environmental
impact statement. Responses to com-
ments may include:

(i) Modification of alternatives, in-
cluding the proposed action;
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(ii) Development and evaluation of
alternatives not previously given seri-
ous consideration;

(iii) Supplementation or modification
of analyses;

(iv) Factual corrections;

(v) Explanation of why comments do
not warrant further response, citing
sources, authorities or reasons which
support this conclusion.

(2) All substantive comments re-
ceived on the draft environmental im-
pact statement or any supplement to
the draft environmental impact state-
ment (or summaries thereof where the
response has been exceptionally volu-
minous) will be attached to the final
statement, whether or not each com-
ment is discussed individually in the
text of the statement.

(3) If changes in the draft environ-
mental impact statement in response
to comments are minor and are con-
fined either to factual corrections or to
explanations of why the comments do
not warrant further response, the
changes may be made by attaching er-
rata sheets to the draft statement. The
entire document with a new cover may
then be issued as the final environ-
mental impact statement.

(b) The final environmental impact
statement will discuss any relevant re-
sponsible opposing view not adequately
discussed in the draft environmental
impact statement or in any supplement
to the draft environmental impact
statement, and respond to the issues
raised.

(c) The final environmental impact
statement will state how the alter-
natives considered in it and decisions
based on it will or will not achieve the
requirements of sections 101 and 102(1)
of NEPA and of any other relevant and
applicable environmental laws and
policies.

(d) The final environmental impact
statement will include a final analysis
and a final recommendation on the ac-
tion to be taken.

§51.92 Supplement to the final envi-
ronmental impact statement.

(a) If the proposed action has not
been taken, the NRC staff will prepare
a supplement to a final environmental
impact statement for which a notice of
availability has been published in the
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FEDERAL REGISTER as
§51.118, if:

(1) There are substantial changes in
the proposed action that are relevant
to environmental concerns; or

(2) There are new and significant cir-
cumstances or information relevant to
environmental concerns and bearing on
the proposed action or its impacts.

(b) In a proceeding for a combined li-
cense application under 10 CFR part 52
referencing an early site permit under
part 52, the NRC staff shall prepare a
supplement to the final environmental
impact statement for the referenced
early site permit in accordance with
paragraph (e) of this section.

(c) The NRC staff may prepare a sup-
plement to a final environmental im-
pact statement when, in its opinion,
preparation of a supplement will fur-
ther the purposes of NEPA.

(d) The supplement to a final envi-
ronmental impact statement will be
prepared in the same manner as the
final environmental impact statement
except that a scoping process need not
be used.

(e) The supplement to an early site
permit final environmental impact
statement which is prepared for a com-
bined license application in accordance
with §51.75(c)(1) and paragraph (b) of
this section must:

(1) Identify the proposed action as
the issuance of a combined license for
the construction and operation of a nu-
clear power plant as described in the
combined license application at the
site described in the early site permit
referenced in the combined license ap-
plication;

(2) Incorporate by reference the final
environmental impact statement pre-
pared for the early site permit;

(3) Contain no separate discussion of
alternative sites;

(4) Include an analysis of the eco-
nomic, technical, and other benefits
and costs of the proposed action, to the
extent that the final environmental
impact statement prepared for the
early site permit did not include an as-
sessment of these benefits and costs;

(5) Include an analysis of other en-
ergy alternatives, to the extent that
the final environmental impact state-
ment prepared for the early site permit

provided in
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did not include an assessment of en-
ergy alternatives;

(6) Include an analysis of any envi-
ronmental issue related to the impacts
of construction or operation of the fa-
cility that was not resolved in the pro-
ceeding on the early site permit; and

(7) Include an analysis of the issues
related to the impacts of construction
and operation of the facility that were
resolved in the early site permit pro-
ceeding for which new and significant
information has been identified, in-
cluding, but not limited to, new and
significant information demonstrating
that the design of the facility falls out-
side the site characteristics and design
parameters specified in the early site
permit.

(f)(1) A supplement to a final envi-
ronmental impact statement will be
accompanied by or will include a re-
quest for comments as provided in
§51.73 and a notice of availability will
be published in the FEDERAL REGISTER
as provided in §51.117 if paragraphs (a)
or (b) of this section applies.

(2) If comments are not requested, a
notice of availability of a supplement
to a final environmental impact state-
ment will be published in the FEDERAL
REGISTER as provided in §51.118.

[72 FR 49515, Aug. 28, 2007]

§51.93 Distribution of final environ-
mental impact statement and sup-
plement to final environmental im-
pact statement; news releases.

(a) A copy of the final environmental
impact statement will be distributed
to:

(1) The Environmental Protection
Agency.

(2) The applicant or petitioner for
rulemaking and any other party to the
proceeding.

(3) Appropriate State, regional and
metropolitan clearinghouses.

(4) Each commenter.

(b) Additional copies will be made
available in accordance with §51.123.

(c) If the final environmental impact
statement is unusually long or there
are so many comments on a draft envi-
ronmental impact statement or any
supplement to a draft environmental
impact statement that distribution of
the entire final statement to all com-
menters is impracticable, a summary
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of the final statement and the sub-
stantive comments will be distributed.
When the final environmental impact
statement has been prepared by adding
errata sheets to the draft environ-
mental impact statement as provided
in §51.91(a)(3), only the comments, the
responses to the comments and the
changes to the environmental impact
statement will be distributed.

(d) A supplement to a final environ-
mental impact statement will be dis-
tributed in the same manner as the
final environmental impact statement
to which it relates.

(e) News releases stating the avail-
ability and place for obtaining or in-
specting a final environmental impact
statement or supplement will be pro-
vided to local newspapers and other ap-
propriate media.

(f) A notice of availability will be
published in the FEDERAL REGISTER in
accordance with §51.118.

§51.94 Requirement to consider final
environmental impact statement.

The final environmental impact
statement, together with any com-
ments and any supplement, will accom-
pany the application or petition for
rulemaking through, and be considered
in, the Commission’s decisionmaking
process. The final environmental im-
pact statement, together with any
comments and any supplement, will be
made a part of the record of the appro-
priate adjudicatory or rulemaking pro-
ceeding.

FINAL ENVIRONMENTAL IMPACT STATE-
MENTS—PRODUCTION AND UTILIZATION
FACILITIES

§51.95 Postconstruction environ-

mental impact statements.

(a) General. Any supplement to a
final environmental impact statement
or any environmental assessment pre-
pared under the provisions of this sec-
tion may incorporate by reference any
information contained in a final envi-
ronmental document previously pre-
pared by the NRC staff that relates to
the same production or utilization fa-
cility. Documents that may be ref-
erenced include, but are not limited to,
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the final environmental impact state-
ment; supplements to the final envi-
ronmental impact statement, including
supplements prepared at the operating
license stage; NRC staff-prepared final
generic environmental impact state-
ments; environmental assessments and
records of decisions prepared in con-
nection with the construction permit,
the operating license, the early site
permit, or the combined license and
any license amendment for that facil-
ity. A supplement to a final environ-
mental impact statement will include
a request for comments as provided in
§51.73.

(b) Initial operating license stage. In
connection with the issuance of an op-
erating license for a production or uti-
lization facility, the NRC staff will pre-
pare a supplement to the final environ-
mental impact statement on the con-
struction permit for that facility,
which will update the prior environ-
mental review. The supplement will
only cover matters that differ from the
final environmental impact statement
or that reflect significant new informa-
tion concerning matters discussed in
the final environmental impact state-
ment. Unless otherwise determined by
the Commission, a supplement on the
operation of a nuclear power plant will
not include a discussion of need for
power, or of alternative energy sources,
or of alternative sites, or of any aspect
of the storage of spent fuel for the nu-
clear power plant within the scope of
the generic determination in §51.23(a)
and in accordance with §51.23(b), and
will only be prepared in connection
with the first licensing action author-
izing full-power operation.

(c) Operating license renewal stage. In
connection with the renewal of an op-
erating license or combined license for
a nuclear power plant under 10 CFR
parts 52 or 54 of this chapter, the Com-
mission shall prepare an environmental
impact statement, which is a supple-
ment to the Commission’s NUREG-
1437, ‘“‘Generic Environmental Impact
Statement for License Renewal of Nu-
clear Plants” (June 2013), which is
available in the NRC’s Public Docu-
ment Room, 11555 Rockville Pike,
Rockville, Maryland 20852.

(1) The supplemental environmental
impact statement for the operating li-
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cense renewal stage shall address those
issues as required by §51.71. In addi-
tion, the NRC staff must comply with
40 CFR 1506.6(b)(3) in conducting the
additional scoping process as required
by §51.71(a).

(2) The supplemental environmental
impact statement for license renewal is
not required to include discussion of
need for power or the economic costs
and economic benefits of the proposed
action or of alternatives to the pro-
posed action except insofar as such
benefits and costs are either essential
for a determination regarding the in-
clusion of an alternative in the range
of alternatives considered or relevant
to mitigation. In addition, the supple-
mental environmental impact state-
ment prepared at the license renewal
stage need not discuss other issues not
related to the environmental effects of
the proposed action and the alter-
natives, or any aspect of the storage of
spent fuel for the facility within the
scope of the generic determination in
§51.23(a) and in accordance with
§51.23(b). The analysis of alternatives
in the supplemental environmental im-
pact statement should be limited to
the environmental impacts of such al-
ternatives and should otherwise be pre-
pared in accordance with §51.71 and ap-
pendix A to subpart A of this part.

(3) The supplemental environmental
impact statement shall be issued as a
final impact statement in accordance
with §§51.91 and 51.93 after considering
any significant new information rel-
evant to the proposed action contained
in the supplement or incorporated by
reference.

(4) The supplemental environmental
impact statement must contain the
NRC staff’s recommendation regarding
the environmental acceptability of the
license renewal action. In order to
make recommendations and reach a
final decision on the proposed action,
the NRC staff, adjudicatory officers,
and Commission shall integrate the
conclusions in the generic environ-
mental impact statement for issues
designated as Category 1 with informa-
tion developed for those Category 2
issues applicable to the plant under
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§51.63(¢c)(3)(ii) and any new and signifi-
cant information. Given this informa-
tion, the NRC staff, adjudicatory offi-
cers, and Commission shall determine
whether or not the adverse environ-
mental impacts of license renewal are
so great that preserving the option of
license renewal for energy planning de-
cisionmakers would be unreasonable.

(d) Postoperating license stage. In con-
nection with the amendment of an op-
erating or combined license author-
izing decommissioning activities at a
production or utilization facility cov-
ered by §51.20, either for unrestricted
use or based on continuing use restric-
tions applicable to the site, or with the
issuance, amendment or renewal of a
license to store spent fuel at a nuclear
power reactor after expiration of the
operating or combined license for the
nuclear power reactor, the NRC staff
will prepare a supplemental environ-
mental impact statement for the post
operating or post combined license
stage or an environmental assessment,
as appropriate, which will update the
prior environmental documentation
prepared by the NRC for compliance
with NEPA under the provisions of this
part. The supplement or assessment
may incorporate by reference any in-
formation contained in the final envi-
ronmental impact statement—for the
operating or combined license stage, as
appropriate, or in the records of deci-
sion prepared in connection with the
early site permit, construction permit,
operating license, or combined license
for that facility. The supplement will
include a request for comments as pro-
vided in §51.73. Unless otherwise re-
quired by the Commission in accord-
ance with the generic determination in
§51.23(a) and the provisions of §51.23(b),
a supplemental environmental impact
statement for the postoperating or post
combined license stage or an environ-
mental assessment, as appropriate, will
address the environmental impacts of
spent fuel storage only for the term of
the license, license amendment or li-
cense renewal applied for.

[61 FR 66545, Dec. 18, 1996, as amended at 72
FR 49516, Aug. 28, 2007; 78 FR 37317, June 20,
2013]
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FINAL ENVIRONMENTAL IMPACT
STATEMENTS—MATERIALS LICENSES

§51.97 Final environmental impact

statement—materials license.

(a) Independent spent fuel storage in-
stallation (ISFSI). Unless otherwise de-
termined by the Commission, and in
accordance with the generic deter-
mination in §51.23(a) and the provisions
of §51.23(b), a final environmental im-
pact statement on the issuance of an
initial license for the storage of spent
fuel at an independent spent fuel stor-
age installation (ISFSI) or any amend-
ment thereto, will address environ-
mental impacts of spent fuel storage
only for the term of the license or
amendment applied for.

(b) Monitored retrievable storage facil-
ity (MRS). As provided in sections 141
(c), (d), and (e) and 148 (a) and (c) of the
Nuclear Waste Policy Act of 1982, as
amended (NWPA) (96 Stat. 2242, 2243, 42
U.S.C. 10161 (c¢), (d), (e); 101 Stat. 1330-
235, 1330236, 42 U.S.C. 10168 (a), (c)) a
final environmental impact statement
for the construction of a monitored re-
trievable storage installation (MRS)
will not address the need for the MRS
or any alternative to the design cri-
teria for an MRS set forth in section
141(b)(1) of the NWPA (96 Stat. 2242, 42
U.S.C. 10161(b)(1)) but may consider al-
ternative facility designs which are
consistent with these design criteria.

(¢) Uranium enrichment facility. As
provided in section 5(e) of the Solar,
Wind, Waste, and Geothermal Power
Production Incentives Act of 1990 (104
Stat. 2834 at 2835, 42 U.S.C. 2243), a final
environmental impact statement must
be prepared before the hearing on the
issuance of a license for a uranium en-
richment facility is completed.

[49 FR 34695, Aug. 31, 1984, as amended at 53
FR 31682, Aug. 19, 1988; 57 FR 18392, Apr. 30,
1992]
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FINAL ENVIRONMENTAL IMPACT
STATEMENTS—RULEMAKING

§51.99 [Reserved]

NEPA PROCEDURE AND ADMINISTRATIVE
ACTION

GENERAL

§51.100 Timing of Commission action.

(a)(1) Except as provided in §51.13 and
paragraph (b) of this section, no deci-
sion on a proposed action, including
the issuance of a permit, license, or
other form of permission, or amend-
ment to or renewal of a permit, license,
or other form of permission, or the
issuance of an effective regulation, for
which an environmental impact state-
ment is required, will be made and no
record of decision will be issued until
the later of the following dates:

(i) Ninety (90) days after publication
by the Environmental Protection
Agency of a FEDERAL REGISTER notice
stating that the draft environmental
impact statement has been filed with
EPA.

(ii) Thirty (30) days after publication
by the Environmental Protection
Agency of a FEDERAL REGISTER notice
stating that the final environmental
impact statement has been filed with
EPA.

(2) If a notice of filing of a final envi-
ronmental impact statement is pub-
lished by the Environmental Protec-
tion Agency within ninety (90) days
after a notice of filing of a draft envi-
ronmental impact statement has been
published by EPA, the minimum thirty
(30) day period and the minimum nine-
ty (90) day period may run concur-
rently to the extent they overlap.

(b) In any rulemaking proceeding for
the purpose of protecting the public
health or safety or the common defense
and security, the Commission may
make and publish the decision on the
final rule at the same time that the
Environmental Protection Agency pub-
lishes the FEDERAL REGISTER notice of
filing of the final environmental im-
pact statement.

§51.101 Limitations on actions.

(a) Until a record of decision is issued
in connection with a proposed licensing
or regulatory action for which an envi-
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ronmental impact statement is re-
quired under §51.20, or until a final
finding of no significant impact is
issued in connection with a proposed li-
censing or regulatory action for which
an environmental assessment is re-
quired under §51.21:

(1) No action concerning the proposal
may be taken by the Commission
which would (i) have an adverse envi-
ronmental impact, or (ii) limit the
choice of reasonable alternatives.

(2) Any action concerning the pro-
posal taken by an applicant which
would (i) have an adverse environ-
mental impact, or (ii) limit the choice
of reasonable alternatives may be
grounds for denial of the license. In the
case of an application covered by
§§30.32(f), 40.31(f), 50.10(c), 70.21(f), or
§§72.16 and 72.34 of this chapter, the
provisions of this paragraph will be ap-
plied in accordance with §§30.33(a)(5),
40.32(e), 50.10 (c) and (e), 70.23(a)(7) or
§72.40(b) of this chapter, as appro-
priate.

(b) While work on a required program
environmental impact statement is in
progress, the Commission will not un-
dertake in the interim any major Fed-
eral action covered by the program
which may significantly affect the
quality of the human environment un-
less such action:

(1) Is justified independently of the
program;

(2) Is itself accompanied by an ade-
quate environmental impact state-
ment; and

(3) Will not prejudice the ultimate
decision on the program. Absent any
satisfactory explanation to the con-
trary, interim action which tends to
determine subsequent development or
limit reasonable alternatives, will be
considered prejudicial.

(c) This section does not preclude any
applicant for an NRC permit, license,
or other form of permission, or amend-
ment to or renewal of an NRC permit,
license, or other form of permission, (1)
from developing any plans or designs
necessary to support an application; or
(2) after prior notice and consultation
with NRC staff, (i) from performing
any physical work necessary to support
an application, or (ii) from performing
any other physical work relating to the
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proposed action if the adverse environ-
mental impact of that work is de mini-
mis.

[49 FR 9381, Mar. 12, 1984, as amended at 53
FR 31682, Aug. 19, 1988]

§51.102 Requirement to provide a
record of decision; preparation.

(a) A Commission decision on any ac-
tion for which a final environmental
impact statement has been prepared
shall be accompanied by or include a
concise public record of decision.

(b) Except as provided in paragraph
(c) of this section, the record of deci-
sion will be prepared by the NRC staff
director authorized to take the action.

(c) When a hearing is held on the pro-
posed action under the regulations in
part 2 of this chapter or when the ac-
tion can only be taken by the Commis-
sioners acting as a collegial body, the
initial decision of the presiding officer
or the final decision of the Commis-
sioners acting as a collegial body will
constitute the record of decision. An
initial or final decision constituting
the record of decision will be distrib-
uted as provided in §51.93.

[49 FR 9381, Mar. 12, 1984, as amended at 77
FR 46600, Aug. 3, 2012]

§51.103 Record of decision—general.

(a) The record of decision required by
§51.102 shall be clearly identified and
shall:

(1) State the decision.

(2) Identify all alternatives consid-
ered by the Commission in reaching
the decision, state that these alter-
natives were included in the range of
alternatives discussed in the environ-
mental impact statement, and specify
the alternative or alternatives which
were considered to be environmentally
preferable.

(3) Discuss preferences among alter-
natives based on relevant factors, in-
cluding economic and technical consid-
erations where appropriate, the NRC’s
statutory mission, and any essential
considerations of mnational policy,
which were balanced by the Commis-
sion in making the decision and state
how these considerations entered into
the decision.

(4) State whether the Commission
has taken all practicable measures
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within its jurisdiction to avoid or mini-
mize environmental harm from the al-
ternative selected, and if not, to ex-
plain why those measures were not
adopted. Summarize any license condi-
tions and monitoring programs adopted
in connection with mitigation meas-
ures.

(5) In making a final decision on a li-
cense renewal action pursuant to part
54 of this chapter, the Commission
shall determine whether or not the ad-
verse environmental impacts of license
renewal are so great that preserving
the option of license renewal for energy
planning decisionmakers would be un-
reasonable.

(6) In a construction permit or a com-
bined license proceeding where a lim-
ited work authorization under 10 CFR
50.10 was issued, the Commission’s de-
cision on the construction permit or
combined license application will not
address or consider the sunk costs as-
sociated with the limited work author-
ization in determining the proposed ac-
tion.

(b) The record of decision may be in-
tegrated into any other record pre-
pared by the Commission in connection
with the action.

(c) The record of decision may incor-
porate by reference material contained
in a final environmental impact state-
ment.

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28490, June 5, 1996; 61 FR 66546, Dec. 18,
1996; 61 FR 68543, Dec. 30, 1996; 72 FR 57445,
Oct. 9, 2007]

§51.104 NRC proceeding using public
hearings; consideration of environ-
mental impact statement.

(a)(1) In any proceeding in which (i) a
hearing is held on the proposed action,
(ii) a final environmental impact state-
ment has been prepared in connection
with the proposed action, and (iii) mat-
ters within the scope of NEPA and this
subpart are in issue, the NRC staff may
not offer the final environmental im-
pact statement in evidence or present
the position of the NRC staff on mat-
ters within the scope of NEPA and this
subpart until the final environmental
impact statement is filed with the En-
vironmental Protection Agency, fur-
nished to commenting agencies and
made available to the public.
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(2) Any party to the proceeding may
take a position and offer evidence on
the aspects of the proposed action
within the scope of NEPA and this sub-
part in accordance with the provisions
of part 2 of this chapter applicable to
that proceeding or in accordance with
the terms of the notice of hearing.

(3) In the proceeding the presiding of-
ficer will decide those matters in con-
troversy among the parties within the
scope of NEPA and this subpart.

(b) In any proceeding in which a
hearing is held where the NRC staff has
determined that no environmental im-
pact statement need be prepared for
the proposed action, unless the Com-
mission orders otherwise, any party to
the proceeding may take a position and
offer evidence on the aspects of the
proposed action within the scope of
NEPA and this subpart in accordance
with the provisions of part 2 of this
chapter applicable to that proceeding
or in accordance with the terms of the
notice of hearing. In the proceeding,
the presiding officer will decide any
such matters in controversy among the
parties.

(c) In any proceeding in which a lim-
ited work authorization is requested,
unless the Commission orders other-
wise, a party to the proceeding may
take a position and offer evidence only
on the aspects of the proposed action
within the scope of NEPA and this sub-
part which are within the scope of that
party’s admitted contention, in accord-
ance with the provisions of part 2 of
this chapter applicable to the limited
work authorization or in accordance
with the terms of any notice of hearing
applicable to the limited work author-
ization. In the proceeding, the pre-
siding officer will decide all matters in
controversy among the parties.

[49 FR 9381, Mar. 12, 1984, as amended at 72
FR 57445, Oct. 9, 2007]

PRODUCTION AND UTILIZATION FACILITIES

§51.105 Public hearings in pro-
ceedings for issuance of construc-
tion permits or early site permits;
limited work authorizations.

(a) In addition to complying with ap-
plicable requirements of §51.104, in a
proceeding for the issuance of a con-
struction permit or early site permit
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for a nuclear power reactor, testing fa-
cility, fuel reprocessing plant or iso-
topic enrichment plant, the presiding
officer will:

(1) Determine whether the require-
ments of Sections 102(2) (A), (C), and
(E) of NEPA and the regulations in this
subpart have been met;

(2) Independently consider the final
balance among conflicting factors con-
tained in the record of the proceeding
with a view to determining the appro-
priate action to be taken;

(3) Determine, after weighing the en-
vironmental, economic, technical, and
other benefits against environmental
and other costs, and considering rea-
sonable alternatives, whether the con-
struction permit or early site permit
should be issued, denied, or appro-
priately conditioned to protect envi-
ronmental values;

(4) Determine, in an uncontested pro-
ceeding, whether the NEPA review con-
ducted by the NRC staff has been ade-
quate; and

(5) Determine, in a contested pro-
ceeding, whether in accordance with
the regulations in this subpart, the
construction permit or early site per-
mit should be issued as proposed by the
NRC’s Director, Office of New Reactors
or Director, Office of Nuclear Reactor
Regulation, as appropriate.

(b) The presiding officer in an early
site permit hearing shall not admit
contentions proffered by any party
concerning the benefits assessment
(e.g., need for power) or alternative en-
ergy sources if those issues were not
addressed by the applicant in the early
site permit application.

(c)(1) In addition to complying with
the applicable provisions of §51.104, in
any proceeding for the issuance of a
construction permit for a nuclear
power plant or an early site permit
under part 52 of this chapter, where the
applicant requests a limited work au-
thorization under §50.10(d) of this chap-
ter, the presiding officer shall—

(i) Determine whether the require-
ments of Section 102(2)(A), (C), and (E)
of NEPA and the regulations in the
subpart have been met, with respect to
the activities to be conducted under
the limited work authorization;

Page 135 of 166

130



USCA Case #14-1225

§51.105a

(ii) Independently consider the bal-
ance among conflicting factors with re-
spect to the limited work authoriza-
tion which is contained in the record of
the proceeding, with a view to deter-
mining the appropriate action to be
taken;

(iii) Determine whether the redress
plan will adequately redress the activi-
ties performed under the limited work
authorization, should limited work ac-
tivities be terminated by the holder or
the limited work authorization be re-
voked by the NRC, or upon effective-
ness of the Commission’s final decision
denying the associated construction
permit or early site permit, as applica-
ble;

(iv) In an uncontested proceeding, de-
termine whether the NEPA review con-
ducted by the NRC staff for the limited
work authorization has been adequate;
and

(v) In a contested proceeding, deter-
mine whether, in accordance with the
regulations in this subpart, the limited
work authorization should be issued as
proposed.

(2) If the limited work authorization
is for activities to be conducted at a
site for which the Commission has pre-
viously prepared an environmental im-
pact statement for the construction
and operation of a nuclear power plant,
and a construction permit was issued
but construction of the plant was never
completed, then in making the deter-
minations in paragraph (c)(1) of this
section, the presiding officer shall be
limited to a consideration whether
there is, with respect to construction
activities encompassed by the environ-
mental impact statement which are
analogous to the activities to be con-
ducted under the limited work author-
ization, new and significant informa-
tion on the environmental impacts of
those activities, such that the limited
work authorization should not be
issued as proposed.

(3) The presiding officer’s determina-
tion in this paragraph shall be made in
a partial initial decision to be issued
separately from, and in advance of, the
presiding officer’s decision in para-
graph (a) of this section.

[72 FR 49516, Aug. 28, 2007, as amended at 72

FR 57446, Oct. 9, 2007; 73 FR 5724, Jan. 31,
2008]
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§51.105a Public hearings in pro-
ceedings for issuance of manufac-
turing licenses.

In addition to complying with appli-
cable requirements of §51.31(c), in a
proceeding for the issuance of a manu-
facturing license, the presiding officer
will determine whether, in accordance
with the regulations in this subpart,
the manufacturing license should be
issued as proposed by the NRC’s Direc-
tor, Office of New Reactors or Director,
Office of Nuclear Reactor Regulation,
as appropriate.

[73 FR 5724, Jan. 31, 2008]

§51.106 Public hearings in pro-
ceedings for issuance of operating
licenses.

(a) Consistent with the requirements
of this section and as appropriate, the
presiding officer in an operating 1li-
cense hearing shall comply with any
applicable requirements of §§51.104 and
51.105.

(b) During the course of a hearing on
an application for issuance of an oper-
ating license for a nuclear power reac-
tor, or a testing facility, the presiding
officer may authorize, pursuant to
§50.57(c) of this chapter, the loading of
nuclear fuel in the reactor core and
limited operation within the scope of
§50.57(c) of this chapter, upon compli-
ance with the procedures described
therein. In any such hearing, where
any party opposes such authorization
on the basis of matters covered by sub-
part A of this part, the provisions of
§§51.104 and 51.105 will apply, as appro-
priate.

(c) The presiding officer in an oper-
ating license hearing shall not admit
contentions proffered by any party
concerning need for power or alter-
native energy sources or alternative
sites for the facility for which an oper-
ating license is requested.

(d) The presiding officer in an oper-
ating license hearing shall not raise
issues concerning alternative sites for
the facility for which an operating li-
cense is requested sua sponte.
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§51.107 Public hearings in pro-
ceedings for issuance of combined
licenses; limited work authoriza-
tions.

(a) In addition to complying with the
applicable requirements of §51.104, in a
proceeding for the issuance of a com-
bined license for a nuclear power reac-
tor under part 52 of this chapter, the
presiding officer will:

(1) Determine whether the require-
ments of Sections 102(2) (A), (C), and
(E) of NEPA and the regulations in this
subpart have been met;

(2) Independently consider the final
balance among conflicting factors con-
tained in the record of the proceeding
with a view to determining the appro-
priate action to be taken;

(3) Determine, after weighing the en-
vironmental, economic, technical, and
other benefits against environmental
and other costs, and considering rea-
sonable alternatives, whether the com-
bined license should be issued, denied,
or appropriately conditioned to protect
environmental values;

(4) Determine, in an uncontested pro-
ceeding, whether the NEPA review con-
ducted by the NRC staff has been ade-
quate; and

(5) Determine, in a contested pro-
ceeding, whether in accordance with
the regulations in this subpart, the
combined license should be issued as
proposed by the NRC’s Director, Office
of New Reactors or Director, Office of
Nuclear Reactor Regulation, as appro-
priate.

(b) If a combined license application
references an early site permit, then
the presiding officer in the combined
license hearing shall not admit any
contention proffered by any party on
environmental issues which have been
accorded finality under §52.39 of this
chapter, unless the contention:

(1) Demonstrates that the nuclear
power reactor proposed to be built does
not fit within one or more of the site
characteristics or design parameters
included in the early site permit;

(2) Raises any significant environ-
mental issue that was not resolved in
the early site permit proceeding; or

(3) Raises any issue involving the im-
pacts of construction and operation of
the facility that was resolved in the
early site permit proceeding for which
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new and significant information has
been identified.

(c) If the combined license applica-
tion references a standard design cer-
tification, or proposes to use a manu-
factured reactor, then the presiding of-
ficer in a combined license hearing
shall not admit contentions proffered
by any party concerning severe acci-
dent mitigation design alternatives un-
less the contention demonstrates that
the site characteristics fall outside of
the site parameters in the standard de-
sign certification or underlying manu-
facturing license for the manufactured
reactor.

(A)A) In any proceeding for the
issuance of a combined license where
the applicant requests a limited work
authorization under §50.10(d) of this
chapter, the presiding officer, in addi-
tion to complying with any applicable
provision of §51.104, shall:

(i) Determine whether the require-
ments of Section 102(2)(A), (C), and (E)
of NEPA and the regulations in this
subpart have been met, with respect to
the activities to be conducted under
the limited work authorization;

(ii) Independently consider the bal-
ance among conflicting factors with re-
spect to the limited work authoriza-
tion which is contained in the record of
the proceeding, with a view to deter-
mining the appropriate action to be
taken;

(iii) Determine whether the redress
plan will adequately redress the activi-
ties performed under the limited work
authorization, should limited work ac-
tivities be terminated by the holder or
the limited work authorization be re-
voked by the NRC, or upon effective-
ness of the Commission’s final decision
denying the combined license applica-
tion;

(iv) In an uncontested proceeding, de-
termine whether the NEPA review con-
ducted by the NRC staff for the limited
work authorization has been adequate;
and

(v) In a contested proceeding, deter-
mine whether, in accordance with the
regulations in this subpart, the limited
work authorization should be issued as
proposed by the Director of New Reac-
tors or the Director of Nuclear Reactor
Regulation, as applicable.
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(2) If the limited work authorization
is for activities to be conducted at a
site for which the Commission has pre-
viously prepared an environmental im-
pact statement for the construction
and operation of a nuclear power plant,
and a construction permit was issued
but construction of the plant was never
completed, then in making the deter-
minations in paragraph (c)(1) of this
section, the presiding officer shall be
limited to a consideration whether
there is, with respect to construction
activities encompassed by the environ-
mental impact statement which are
analogous to the activities to be con-
ducted under the limited work author-
ization, new and significant informa-
tion on the environmental impacts of
those activities, so that the limited
work authorization should not be
issued as proposed by the Director of
New Reactors or the Director of Nu-
clear Reactor Regulation, as applica-
ble.

(3) In making the determination re-
quired by this section, the presiding of-
ficer may not address or consider the
sunk costs associated with the limited
work authorization.

(4) The presiding officer’s determina-
tion in this paragraph shall be made in
a partial initial decision to be issued
separately from, and in advance of, the
presiding officer’s decision in para-
graph (a) of this section on the com-
bined license.

[72 FR 49517, Aug. 28, 2007, as amended at 72
FR 57446, Oct. 9, 2007; 73 FR 5724, Jan. 31,
2008]

§51.108 Public hearings on Commis-
sion findings that inspections, tests,
analyses, and acceptance criteria of
combined licenses are met.

In any public hearing requested
under 10 CFR 52.103(b), the Commission
will not admit any contentions on en-
vironmental issues, the adequacy of
the environmental impact statement
for the combined license issued under
subpart C of part 52, or the adequacy of
any other environmental impact state-
ment or environmental assessment ref-
erenced in the combined license appli-
cation. The Commission will not make
any environmental findings in connec-
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tion with the finding under 10 CFR
52.103(g).

[72 FR 49517, Aug. 28, 2007]
MATERIALS LICENSES

§51.109 Public hearings in pro-
ceedings for issuance of materials
license with respect to a geologic
repository.

(a)(1) In a proceeding for issuance of
a construction authorization for a
high-level radioactive waste repository
at a geologic repository operations
area under parts 60 and 63 of this chap-
ter, and in a proceeding for issuance of
a license to receive and possess source,
special nuclear, and byproduct mate-
rial at a geologic repository operations
area under parts 60 and 63 of this chap-
ter, the NRC staff shall, upon the pub-
lication of the notice of hearing in the
FEDERAL REGISTER, present its position
on whether it is practicable to adopt,
without further supplementation, the
environmental impact statement (in-
cluding any supplement thereto) pre-
pared by the Secretary of Energy. If
the position of the staff is that sup-
plementation of the environmental im-
pact statement by NRC is required, it
shall file its final supplemental envi-
ronmental impact statement with the
Environmental Protection Agency, fur-
nish that statement to commenting
agencies, and make it available to the
public, before presenting its position,
or as soon thereafter as may be prac-
ticable. In discharging its responsibil-
ities under this paragraph, the staff
shall be guided by the principles set
forth in paragraphs (c) and (d) of this
section.

(2) Any other party to the proceeding
who contends that it is not practicable
to adopt the DOE environmental im-
pact statement, as it may have been
supplemented, shall file a contention
to that effect within thirty (30) days
after the publication of the notice of
hearing in the FEDERAL REGISTER.
Such contention must be accompanied
by one or more affidavits which set
forth factual and/or technical bases for
the claim that, under the principles set
forth in paragraphs (c¢) and (d) of this
section, it is not practicable to adopt
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the DOE environmental impact state-
ment, as it may have been supple-
mented. The presiding officer shall re-
solve disputes concerning adoption of
the DOE environmental impact state-
ment by using, to the extent possible,
the criteria and procedures that are
followed in ruling on motions to reopen
under §2.326 of this chapter.

(b) In any such proceeding, the pre-
siding officer will determine those
matters in controversy among the par-
ties within the scope of NEPA and this
subpart, specifically including wheth-
er, and to what extent, it is practicable
to adopt the environmental impact
statement prepared by the Secretary of
Energy in connection with the issuance
of a construction authorization and li-
cense for such repository.

(c) The presiding officer will find
that it is practicable to adopt any envi-
ronmental impact statement prepared
by the Secretary of Energy in connec-
tion with a geologic repository pro-
posed to be constructed under Title I of
the Nuclear Waste Policy Act of 1982,
as amended, unless:

(1)(i) The action proposed to be taken
by the Commission differs from the ac-
tion proposed in the license application
submitted by the Secretary of Energy;
and

(ii) The difference may significantly
affect the quality of the human envi-
ronment; or

(2) Significant and substantial new
information or new considerations
render such environmental impact
statement inadequate.

(d) To the extent that the presiding
officer determines it to be practicable,
in accordance with paragraph (c) of
this section, to adopt the environ-
mental impact statement prepared by
the Secretary of Energy, such adoption
shall be deemed to satisfy all respon-
sibilities of the Commission under
NEPA and no further consideration
under NEPA or this subpart shall be re-
quired.

(e) To the extent that it is not prac-
ticable, in accordance with paragraph
(c) of this section, to adopt the envi-
ronmental impact statement prepared
by the Secretary of Energy, the pre-
siding officer will:

(1) Determine whether the require-
ments of section 102(2) (A), (C), and (E)
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of NEPA and the regulations in this
subpart have been met;

(2) Independently consider the final
balance among conflicting factors con-
tained in the record of the proceeding
with a view to determining the appro-
priate action to be taken;

(3) Determine, after weighing the en-
vironmental, economic, technical and
other benefits against environmental
and other costs, whether the construc-
tion authorization or license should be
issued, denied, or appropriately condi-
tioned to protect environmental val-
ues;

(4) Determine, in an uncontested pro-
ceeding, whether the NEPA review con-
ducted by the NRC staff has been ade-
quate; and

(5) Determine, in a contested pro-
ceeding, whether in accordance with
the regulations in this subpart, the
construction authorization or license
should be issued as proposed.

(f) In making the determinations de-
scribed in paragraph (e) of this section,
the environmental impact statement
will be deemed modified to the extent
that findings and conclusions differ
from those in the final statement pre-
pared by the Secretary of Energy, as it
may have been supplemented. The ini-
tial decision will be distributed to any
persons not otherwise entitled to re-
ceive it who responded to the request
in the notice of docketing, as described
in §51.26(c). If the Commission reaches
conclusions different from those of the
presiding officer with respect to such
matters, the final environmental im-
pact statement will be deemed modi-
fied to that extent and the decision
will be similarly distributed.

(g) The provisions of this section
shall be followed, in place of those set
out in §51.104, in any proceedings for
the issuance of a license to receive and
possess source, special nuclear, and by-
product material at a geologic reposi-
tory operations area.

[64 FR 27870, July 3, 1989, as amended at 69
FR 2276, Jan. 14, 2004; 77 FR 46600, Aug. 3,
2012]
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RULEMAKING
§51.110 [Reserved]

PUBLIC NOTICE OF AND ACCESS TO
ENVIRONMENTAL DOCUMENTS

§51.116 Notice of intent.

(a) In accordance with §51.26, the ap-
propriate NRC staff director will pub-
lish in the FEDERAL REGISTER a notice
of intent stating that an environ-
mental impact statement will be pre-
pared. The notice will contain the in-
formation specified in §51.27.

(b) Copies of the notice will be sent
to appropriate Federal, State, and local
agencies, and Indian tribes, appropriate
State, regional, and metropolitan
clearinghouses and to interested per-
sons upon request. A public announce-
ment of the notice of intent will also
be made.

§51.117 Draft environmental impact
statement—notice of availability.

(a) Upon completion of a draft envi-
ronmental impact statement or any
supplement to a draft environmental
impact statement, the appropriate
NRC staff director will publish a notice
of availability of the statement in the
FEDERAL REGISTER.

(b) The notice will request comments
on the proposed action and on the draft
statement or any supplement to the
draft statement and will specify where
comments should be submitted and
when the comment period expires.

(c) The notice will (1) state that cop-
ies of the draft statement or any sup-
plement to the draft statement are
available for public inspection; (2)
state where inspection may be made,
and (3) state that any comments of
Federal, State, and local agencies, In-
dian tribes or other interested persons
will be made available for public in-
spection when received.

(d) Copies of the notice will be sent
to appropriate Federal, State, and local
agencies, and Indian tribes, appropriate
State, regional, and metropolitan
clearinghouses, and to interested per-
sons upon request.

§51.118 Final environmental impact
statement—notice of availability.

(a) Upon completion of a final envi-
ronmental impact statement or any
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supplement to a final environmental
impact statement, the appropriate
NRC staff director will publish a notice
of availability of the statement in the
FEDERAL REGISTER. The notice will
state that copies of the final statement
or any supplement to the final state-
ment are available for public inspec-
tion and where inspection may be
made. Copies of the notice will be sent
to appropriate Federal, State, and local
agencies, and Indian tribes, appropriate
State, regional, and metropolitan
clearinghouses and to interested per-
sons upon request.

(b) Upon adoption of a final environ-
mental impact statement or any sup-
plement to a final environmental im-
pact statement prepared by the Depart-
ment of Energy with respect to a geo-
logic repository that is subject to the
Nuclear Waste Policy Act of 1982, the
appropriate NRC staff director shall
follow the procedures set out in para-
graph (a) of this section.

[49 FR 9381, Mar. 12, 1984, as amended at 54
FR 27871, July 3, 1989]

§51.119 Publication of finding of no
significant impact; distribution.

(a) As required by §51.35, the appro-
priate NRC staff director will publish
the finding of no significant impact in
the FEDERAL REGISTER. The finding of
no significant impact will be identified
as a draft or final finding, and will con-
tain the information specified in §§51.32
or 51.33, as appropriate. A draft finding
of no significant impact will include a
request for comments which specifies
where comments should be submitted
and when the comment period expires.

(b) The finding will state that copies
of the finding, the environmental as-
sessment setting forth the basis for the
finding and any related environmental
documents are available for public in-
spection and where inspection may be
made.

(c) A copy of a final finding will be
sent to appropriate Federal, State, and
local agencies, and Indian tribes, ap-
propriate State, regional, and metro-
politan clearinghouses, the applicant
or petitioner for rulemaking and any
other party to the proceeding, and if a
draft finding was issued, to each com-
menter. Additional copies will be made
available in accordance with §51.123.
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§51.120 Availability of environmental
documents for public inspection.

Copies of environmental reports,
draft and final environmental impact
statements, environmental assess-
ments, and findings of no significant
impact, together with any related com-
ments and environmental documents,
will be made available at the NRC Web
site, http:/www.nrc.gov, and/or at the
NRC Public Document Room.

[64 FR 48952, Sept. 9, 1999]

§51.121 Status of NEPA actions.

Individuals or organizations desiring
information on the NRC’s NEPA proc-
ess or on the status of specific NEPA
actions should address inquiries to:

(a) Utilization facilities: ATTN: Docu-
ment Control Desk, Director, Office of
Nuclear Reactor Regulation or Direc-
tor, Office of New Reactors, as appro-
priate, U.S. Nuclear Regulatory Com-

mission, Washington, DC 20555-0001,
telephone (301) 415-1270, e-mail
RidsNrrOd@nrc.gov.

(b) Production facilities: ATTN: Docu-
ment Control Desk, Director, Office of
Nuclear Material Safety and Safe-
guards, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555-0001,
telephone (301) 415-7800, e-mail
RidsNmssOd@nrc.gov.

(c) Materials licenses: ATTN: Docu-
ment Control Desk, Director, Office of
Nuclear Material Safety and Safe-
guards, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555-0001,
telephone (301) 415-7800, e-mail
RidsNmssOd@nrc.gov.

(d) Rulemaking: ATTN: Rules, An-
nouncements, and Directives Branch,
Office of Administration, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (800) 368-5642.

(e) General environmental matters: Ex-
ecutive Director for Operations, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Telephone: (301)
415-1700.

[63 FR 13399, Apr. 25, 1988, as amended at 60
FR 24552, May 9, 1995; 68 FR 58811, Oct. 10,
2003; 73 FR 5724, Jan. 31, 2008; 77 FR 39907,
July 6, 2012]
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§51.122 List of interested organiza-
tions and groups.

The NRC Office of Information Serv-
ices will maintain a master list of or-
ganizations and groups, including rel-
evant conservation commissions,
known to be interested in the Commis-
sion’s licensing and regulatory activi-
ties. The NRC Office of Information
Services with the assistance of the ap-
propriate NRC staff director will select
from this master list those organiza-
tions and groups that may have an in-
terest in a specific NRC NEPA action
and will promptly notify such organi-
zations and groups of the availability
of a draft environmental impact state-
ment or a draft finding of no signifi-
cant impact.

[49 FR 9381, Mar. 12, 1984, as amended at 52
FR 31612, Aug. 21, 1987; 54 FR 53316, Dec. 28,
1989; 77 FR 39907, July 6, 2012]

§51.123 Charges for environmental
documents; distribution to public;
djstribution to governmental agen-
cies.

(a) Distribution to public. Upon writ-
ten request to the Office of Information
Services, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, e-mail DISTRIBUTION@nrc.gov,
and to the extent available, single cop-
ies of draft environmental impact
statements and draft findings of no sig-
nificant impact will be made available
to interested persons without charge.
Single copies of final environmental
impact statements and final findings of
no significant impact will also be pro-
vided without charge to the persons
listed in §§51.93(a) and 51.119(c), respec-
tively. When more than one copy of an
environmental impact statement or a
finding of no significant impact is re-
quested or when available NRC copies
have been exhausted, the requestor will
be advised that the NRC will provide
copies at the charges specified in §9.35
of this chapter.

(b) Distribution to governmental agen-
cies. Upon written request to the Office
of Information Services, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, e-mail
DISTRIBUTION@nrc.gov, and to the ex-
tent available, copies of draft and final
environmental impact statements and
draft final findings of no significant
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impact will be made available in the
number requested to Federal, State
and local agencies, Indian Tribes, and
State, regional, and metropolitan
clearinghouses. When available NRC
copies have been exhausted, the re-
quester will be advised that the NRC
will provide copies at the charges spec-
ified in §9.35 of this chapter.

(c) Charges. Charges for the reproduc-
tion of environmental documents by
the NRC at locations other than the
NRC Public Document Room located in
Washington, DC vary according to lo-
cation.

[60 FR 21037, May 22, 1985, as amended at 52
FR 31612, Aug. 21, 1987; 53 FR 43421, Oct. 27,
1988; 61 FR 9902, Mar. 12, 1996; 64 FR 48952,
Sept. 9, 1999; 68 FR 58812, Oct. 10, 2003]

COMMENTING

§51.124 Commission duty to comment.

It is the policy of the Commission to
comment on draft environmental im-
pact statements prepared by other Fed-
eral agencies, consistent with the pro-
visions of 40 CFR 1503.2 and 1503.3.

RESPONSIBLE OFFICIAL

§51.125 Responsible official.

The Executive Director for Oper-
ations shall be responsible for overall
review of NRC NEPA compliance, ex-
cept for matters under the jurisdiction
of a presiding officer, administrative
judge, administrative law judge, Atom-
ic Safety and Licensing Board, or the
Commission acting as a collegial body.

[77 FR 46600, Aug. 3, 2012]

APPENDIX A TO SUBPART A OF PART 51—
FORMAT FOR PRESENTATION OF MA-
TERIAL IN ENVIRONMENTAL IMPACT
STATEMENTS

. General

. Cover sheet

. Summary

. Purpose of and need for action

. Alternatives including the proposed action

. Affected environment

Environmental consequences and miti-
gating actions

. List of preparers

. Appendices

So ok wN

©

1. General.

(a) The Commission will use a format for
environmental impact statements which will

Document #1543761

58

Filed: 03/23/2015

10 CFR Ch. | (1-1-14 Edition)

encourage good analysis and clear presen-
tation of the alternatives including the pro-
posed action. The following standard format
for environmental impact statements should
be followed unless there is a compelling rea-
son to do otherwise:

(1) Cover sheet*

(2) Summary*

(3) Table of Contents

(4) Purpose of and Need for Action*

(5) Alternatives including the proposed
action*

(6) Affected Environment*

(7) Environmental Consequences and Miti-
gating Actions*

(8) List of Preparers*

(9) List of Agencies, Organizations and Per-
sons to Whom Copies of the Statement are
Sent

(10) Substantive Comments Received and
NRC Staff Responses

(11) Index

(12) Appendices (if any)*

If a different format is used, it shall in-
clude paragraphs (1), (2), (3), (8), (9), (10), and
(11) of this section and shall include the sub-
stance of paragraphs (4), (), (6), (7), and (12)
of this section, in any appropriate format.

Additional guidance on the presentation of
material under the format headings identi-
fied by an asterisk is set out in sections 2.—
9. of this appendix.

(b) The techniques of tiering and incorpo-
ration by reference described respectively in
40 CFR 1502.20 and 1508.28 and 40 CFR 1502.211
of CEQ’s NEPA regulations may be used as
appropriate to aid in the presentation of
issues, eliminate repetition or reduce the
size of an environmental impact statement.
In appropriate circumstances, draft or final
environmental impact statements prepared
by other Federal agencies may be adopted in
whole or in part in accordance with the pro-
cedures outlined in 40 CFR 1506.32 of CEQ’s
NEPA regulations. In final environmental
impact statements, material under the fol-
lowing format headings will normally be pre-
sented in less than 150 pages: Purpose of and
Need for Action, Alternatives Including the
Proposed Action, Affected Environment, and
Environmental Consequences and Mitigating
Actions. For proposals of unusual scope or
complexity, the material presented under
these format headings may extend to 300
pages.

2. Cover sheet.

The cover sheet will not exceed one page.
It will include:

(a) The name of the NRC office responsible
for preparing the statement and a list of any
cooperating agencies.

1 Tiering—40 CFR 1502.20, 40 CFR 1508.28; In-

corporation by reference—40 CFR 1502.21.
2 Adoption—40 CFR 1506.3.
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(b) The title of the proposed action that is
the subject of the statement with a list of
the states, counties or municipalities where
the facility or other subject of the action is
located, as appropriate.

(c) The name, address, and telephone num-
ber of the individual in NRC who can supply
further information.

(d) A designation of the statement as a
draft or final statement, or a draft or final
supplement.

(e) A one paragraph abstract of the state-
ment.

(f) For draft environmental impact state-
ments, the date by which comments must be
received. This date may be specified in the
form of the following or a substantially simi-
lar statement:

“Comments should be filed no later than3
days after the date on which the Environ-
mental Protection Agency notice stating
that the draft environmental impact state-
ment has been filed with EPA is published in
the FEDERAL REGISTER. Comments received
after the expiration of the comment period
will be considered if it is practical to do so
but assurance of consideration of late com-
ments cannot be given.”’

3. Summary.

Each environmental impact statement will
contain a summary which adequately and ac-
curately summarizes the statement. The
summary will stress the major issues consid-
ered. The summary will discuss the areas of
controversy, will identify any remaining
issues to be resolved, and will present the
major conclusions and recommendations.
The summary will normally not exceed 15
pages.

4. Purpose of and need for action.

The statement will briefly describe and
specify the need for the proposed action. The
alternative of no action will be discussed. In
the case of nuclear power plant construction
or siting, consideration will be given to the
potential impact of conservation measures
in determining the demand for power and
consequent need for additional generating
capacity.

5. Alternatives including the proposed action.

This section is the heart of the environ-
mental impact statement. It will present the
environmental impacts of the proposal and
the alternatives in comparative form. Where
important to the comparative evaluation of
alternatives, appropriate mitigating meas-
ures of the alternatives will be discussed. All
reasonable alternatives will be identified.
The range of alternatives discussed will en-

3The number of days in the comment pe-
riod should be inserted. The minimum com-
ment period is 45 days (see §51.73.)
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compass those proposed to be considered by
the ultimate decisionmaker. An otherwise
reasonable alternative will not be excluded
from discussion solely on the ground that it
is not within the jurisdiction of the NRC.4%
The discussion of alternatives will take into
accounts, without duplicating, the environ-
mental information and analyses included in
sections, 4., 6. and 7. of this appendix.

In the draft environmental impact state-
ment, this section will either include a pre-
liminary recommendation on the action to
be taken, or identify the alternatives under
consideration.

In the final environmental impact state-
ment, this section will include a final rec-
ommendation on the action to be taken.

6. Affected environment.

The environmental impact statement will
succinctly describe the environment to be af-
fected by the proposed action. Data and anal-
yses in the statement will be commensurate
with the importance of the impact, with less
important material summarized, consoli-
dated, or simply referenced. Effort and at-
tention will be concentrated on important
issues; useless bulk will be eliminated.

7. Environmental consequences and mitigating
actions.

This section discusses the environmental
consequences of alternatives, including the
proposed actions and any mitigating actions
which may be taken. Alternatives elimi-
nated from detailed study will be identified
and a discussion of those alternatives will be
confined to a brief statement of the reasons
why the alternatives were eliminated. The
level of information for each alternative con-
sidered in detail will reflect the depth of
analysis required for sound decisionmaking.

The discussion will include any adverse en-
vironmental effects which cannot be avoided
should the alternative be implemented, the
relationship between short-term wuses of
man’s environment and the maintenance and
enhancement of long-term productivity, and
any irreversible or irretrievable commit-
ments of resources which would be involved
in the alternative should it be implemented.
This section will include discussions of:

(a) Direct effects and their significance.

(b) Indirect effects and their significance.

(c) Possible conflicts between the alter-
native and the objectives of Federal, re-
gional, State, and local (and in the case of a
reservation, Indian tribe) land use plans,
policies and controls for the area concerned.

4With respect to limitations on NRC’s
NEPA authority and responsibility imposed
by the Federal Water Pollution Control Act
Amendments of 1972, see §§51.10(c),
51.22(c)(17) and 51.71(d).
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(d) Means to mitigate adverse environ-
mental impacts.

8. List of preparers.

The environmental impact statement will
list the names and qualifications (expertise,
experience, professional disciplines), of the
persons who were primarily responsible for
preparing the environmental impact state-
ment or significant background papers. Per-
sons responsible for making an independent
evaluation of information submitted by the
applicant or petitioner for rulemaking or
others will be included in the list. Where pos-
sible, the persons who are responsible for a
particular analysis, including analyses in
background papers, will be identified.

9. Appendices.

An appendix to an environmental impact
statement will:

(a) Consist of material prepared in connec-
tion with an environmental impact state-
ment (as distinct from material which is not
so prepared and which is incorporated by ref-
erence (40 CFR 1502.21)).

(b) Normally consist of material which
substantiates any analysis fundamental to
the impact statement. Discussion of method-
ology used may be placed in an appendix.

(c) Normally be analytic.

(d) Be relevant to the decision to be made.

(e) Be circulated with the environmental
impact statement or be readily available on
request.

Discussion of Footnotes

1. Tiering.

40 CFR 1502.20 states:

‘‘Agencies are encouraged to tier their en-
vironmental impact statements to eliminate
repetitive discussions of the same issues and
to focus on the actual issues ripe for decision
at each level of environmental review
(§1508.28). Whenever a broad environmental
impact statement has been prepared (such as
a program or policy statement) and a subse-
quent statement or environmental assess-
ment is then prepared on an action included
within the entire program or policy (such as
a site specific action) the subsequent state-
ment or environmental assessment need only
summarize the issues discussed in the broad-
er statement and incorporate discussions
from the broader statement by reference and
shall concentrate on the issues specific to
the subsequent action. The subsequent docu-
ment shall state where the earlier document
is available. Tiering may also be appropriate
for different stages of actions. (Sec. 1508.28).”

40 CFR 1508.28 states:

‘“““Tiering’ refers to the coverage of general
matters in broader environmental impact
statements (such as national program or pol-
icy statements) with subsequent narrower
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statements or environmental analyses (such
as regional or basinwide program statements
or ultimately site-specific statements) incor-
porating by reference the general discussions
and concentrating solely on the issues spe-
cific to the statement subsequently pre-
pared. Tiering is appropriate when the se-
quence of statements or analyses is:

‘“(a) From a program, plan, or policy envi-
ronmental impact statement to a program,
plan, or policy statement or analysis of less-
er scope or to a site-specific statement or
analysis.

‘““(b) From an environmental impact state-
ment on a specific action at an early stage
(such as need and site selection) to a supple-
ment (which is preferred) or a subsequent
statement or analysis at a later stage (such
as environmental mitigation). Tiering in
such cases is appropriate when it helps the
lead agency to focus on the issues which are
ripe for decision and exclude from consider-
ation issues already decided or not yet ripe.”

Incorporation by reference. 40 CFR 1502.21
states:

‘“‘Agencies shall incorporate material into
an environmental impact statement by ref-
erence when the effect will be to cut down on
bulk without impeding agency and public re-
view of the action. The incorporated mate-
rial shall be cited in the statement and its
content briefly described. No material may
be incorporated by reference unless it is rea-
sonably available for inspection by poten-
tially interested persons within the time al-
lowed for comment. Material based on pro-
prietary data which is itself not available for
review and comment shall not be incor-
porated by reference.”

2. Adoption.

40 CFR 1506.3 states:

‘‘(a) An agency may adopt a Federal draft
or final environmental impact statement or
portion thereof provided that the statement
or portion thereof meets the standards for an
adequate statement under these regulations.

‘“(b) If the actions covered by the original
environmental impact statement and the
proposed action are substantially the same,
the agency adopting another agency’s state-
ment is not required to recirculate it except
as a final statement. Otherwise the adopting
agency shall treat the statement as a draft
and recirculate it (except as provided in
paragraph (c) of this section).

‘“(c) A cooperating agency may adopt with-
out recirculating the environmental impact
statement of a lead agency when, after an
independent review of the statement, the co-
operating agency concludes that its com-
ments and suggestions have been satisfied.

‘“(d) When an agency adopts a statement
which is not final within the agency that
prepared it, or when the action it assesses is
the subject of a referral under part 1504, or
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when the statement’s adequacy is the sub-
ject of a judicial action which is not final,
the agency shall so specify.”

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28490, June 5, 1996; 61 FR 66546, Dec. 18,
1996]

APPENDIX B TO SUBPART A OF PART 51—
ENVIRONMENTAL EFFECT OF RENEW-
ING THE OPERATING LICENSE OF A
NUCLEAR POWER PLANT

The Commission has assessed the environ-
mental impacts associated with granting a
renewed operating license for a nuclear
power plant to a licensee who holds either an
operating license or construction permit as
of June 30, 1995. Table B-1 summarizes the
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Commission’s findings on the scope and mag-
nitude of environmental impacts of renewing
the operating license for a nuclear power
plant as required by section 102(2) of the Na-
tional Environmental Policy Act of 1969, as
amended. Table B-1, subject to an evaluation
of those issues identified in Category 2 as re-
quiring further analysis and possible signifi-
cant new information, represents the anal-
ysis of the environmental impacts associated
with renewal of any operating license and is
to be used in accordance with §51.95(c). On a
10-year cycle, the Commission intends to re-
view the material in this appendix and up-
date it if necessary. A scoping notice must
be published in the FEDERAL REGISTER indi-
cating the results of the NRC’s review and
inviting public comments and proposals for
other areas that should be updated.

TABLE B—1—SUMMARY OF FINDINGS ON NEPA ISSUES FOR LICENSE RENEWAL OF NUCLEAR POWER

PLANTS

Issue

Category 2

Finding 3

Land Use

Onsite land use .........ccccceiiiciiiiiinns

Offsite land use ...

Offsite land use in transmission line
right-of-ways (ROWSs) 4.

SMALL. Changes in onsite land use from continued operations and refur-
bishment associated with license renewal would be a small fraction of
the nuclear power plant site and would involve only land that is con-
trolled by the licensee.

SMALL. Offsite land use would not be affected by continued operations
and refurbishment associated with license renewal.

SMALL. Use of transmission line ROWSs from continued operations and
refurbishment associated with license renewal would continue with no
change in land use restrictions.

Visual Resources

Aesthetic impacts ..o

SMALL. No important changes to the visual appearance of plant struc-
tures or transmission lines are expected from continued operations and
refurbishment associated with license renewal.

Air Quality

Air quality impacts (all plants) ...........

Air quality effects of transmission
lines4.

SMALL. Air quality impacts from continued operations and refurbishment
associated with license renewal are expected to be small at all plants.
Emissions resulting from refurbishment activities at locations in or near
air quality nonattainment or maintenance areas would be short-lived
and would cease after these refurbishment activities are completed. Op-
erating experience has shown that the scale of refurbishment activities
has not resulted in exceedance of the de minimis thresholds for criteria
pollutants, and best management practices including fugitive dust con-
trols and the imposition of permit conditions in State and local air emis-
sions permits would ensure conformance with applicable State or Tribal
Implementation Plans.

Emissions from emergency diesel generators and fire pumps and routine
operations of boilers used for space heating would not be a concern,
even for plants located in or adjacent to nonattainment areas. Impacts
from cooling tower particulate emissions even under the worst-case sit-
uations have been small.

SMALL. Production of ozone and oxides of nitrogen is insignificant and
does not contribute measurably to ambient levels of these gases.

Noise

Noise impacts ........ccccccevvciriiinciiniens

SMALL. Noise levels would remain below regulatory guidelines for offsite
receptors during continued operations and refurbishment associated
with license renewal.
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Geologic Environment

Geology and soils .........cccecevveeeeinens

SMALL. The effect of geologic and soil conditions on plant operations and
the impact of continued operations and refurbishment activities on geol-
ogy and soils would be small for all nuclear power plants and would not
change appreciably during the license renewal term.

Surface Water Resources

Surface water use and quality (non-
cooling system impacts).

Altered current patterns at intake and
discharge structures.

Altered salinity gradients ...................
Altered thermal stratification of lakes
Scouring caused by discharged cool-

ing water.

Discharge of metals in cooling sys-
tem effluent.

Discharge of biocides, sanitary
wastes, and minor chemical spills.

Surface water use conflicts (plants
with  once-through cooling sys-
tems).

SMALL. Impacts are expected to be small if best management practices
are employed to control soil erosion and spills. Surface water use asso-
ciated with continued operations and refurbishment associated with li-
cense renewal would not increase significantly or would be reduced if
refurbishment occurs during a plant outage.

SMALL. Altered current patterns would be limited to the area in the vicin-
ity of the intake and discharge structures. These impacts have been
small at operating nuclear power plants.

SMALL. Effects on salinity gradients would be limited to the area in the vi-
cinity of the intake and discharge structures. These impacts have been
small at operating nuclear power plants.

SMALL. Effects on thermal stratification would be limited to the area in the
vicinity of the intake and discharge structures. These impacts have
been small at operating nuclear power plants.

SMALL. Scouring effects would be limited to the area in the vicinity of the
intake and discharge structures. These impacts have been small at op-
erating nuclear power plants.

SMALL. Discharges of metals have not been found to be a problem at op-
erating nuclear power plants with cooling-tower-based heat dissipation
systems and have been satisfactorily mitigated at other plants. Dis-
charges are monitored and controlled as part of the National Pollutant
Discharge Elimination System (NPDES) permit process.

SMALL. The effects of these discharges are regulated by Federal and
State environmental agencies. Discharges are monitored and controlled
as part of the NPDES permit process. These impacts have been small
at operating nuclear power plants.

SMALL. These conflicts have not been found to be a problem at operating
nuclear power plants with once-through heat dissipation systems.

Surface water use conflicts (plants 2 | SMALL or MODERATE. Impacts could be of small or moderate signifi-
with cooling ponds or cooling tow- cance, depending on makeup water requirements, water availability,
ers using makeup water from a and competing water demands.
river).

Effects of dredging on surface water 1 | SMALL. Dredging to remove accumulated sediments in the vicinity of in-
quality. take and discharge structures and to maintain barge shipping has not

been found to be a problem for surface water quality. Dredging is per-
formed under permit from the U.S. Army Corps of Engineers, and pos-
sibly, from other State or local agencies.

Temperature effects on sediment 1 | SMALL. These effects have not been found to be a problem at operating
transport capacity. nuclear power plants and are not expected to be a problem.

Groundwater Resources

Groundwater contamination and use
(non-cooling system impacts).

Groundwater use conflicts (plants
that withdraw less than 100 gal-
lons per minute [gpm]).

Groundwater use conflicts (plants
that withdraw more than 100 gal-
lons per minute [gpm]).

-

n

SMALL. Extensive dewatering is not anticipated from continued operations
and refurbishment associated with license renewal. Industrial practices
involving the use of solvents, hydrocarbons, heavy metals, or other
chemicals, and/or the use of wastewater ponds or lagoons have the po-
tential to contaminate site groundwater, soil, and subsoil. Contamination
is subject to State or Environmental Protection Agency regulated clean-
up and monitoring programs. The application of best management prac-
tices for handling any materials produced or used during these activities
would reduce impacts.

SMALL. Plants that withdraw less than 100 gpm are not expected to
cause any groundwater use conflicts.

SMALL, MODERATE, or LARGE. Plants that withdraw more than 100
gpm could cause groundwater use conflicts with nearby groundwater
users.
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Groundwater use conflicts (plants 2 | SMALL, MODERATE, or LARGE. Water use conflicts could result from
with closed-cycle cooling systems water withdrawals from rivers during low-flow conditions, which may af-
that withdraw makeup water from fect aquifer recharge. The significance of impacts would depend on
a river). makeup water requirements, water availability, and competing water de-

mands.

Groundwater quality degradation re- 1| SMALL. Groundwater withdrawals at operating nuclear power plants
sulting from water withdrawals. would not contribute significantly to groundwater quality degradation.

Groundwater quality degradation 1 | SMALL. Sites with closed-cycle cooling ponds could degrade groundwater
(plants with cooling ponds in salt quality. However, groundwater in salt marshes is naturally brackish and
marshes). thus, not potable. Consequently, the human use of such groundwater is

limited to industrial purposes.

Groundwater quality ~degradation 2 | SMALL, MODERATE, or LARGE. Inland sites with closed-cycle cooling
(plants with cooling ponds at in- ponds could degrade groundwater quality. The significance of the im-
land sites). pact would depend on cooling pond water quality, site hydrogeologic

conditions (including the interaction of surface water and groundwater),
and the location, depth, and pump rate of water wells.

Radionuclides released to ground- 2 | SMALL or MODERATE. Leaks of radioactive liquids from plant compo-
water. nents and pipes have occurred at numerous plants. Groundwater pro-

tection programs have been established at all operating nuclear power

plants to minimize the potential impact from any inadvertent releases.

The magnitude of impacts would depend on site-specific characteristics.
Terrestrial Resources

Effects on terrestrial resources (non- 2 | SMALL, MODERATE, or LARGE. Impacts resulting from continued oper-

cooling system impacts). ations and refurbishment associated with license renewal may affect
terrestrial communities. Application of best management practices
would reduce the potential for impacts. The magnitude of impacts would
depend on the nature of the activity, the status of the resources that
could be affected, and the effectiveness of mitigation.

Exposure of terrestrial organisms to 1 | SMALL. Doses to terrestrial organisms from continued operations and re-
radionuclides. furbishment associated with license renewal are expected to be well

below exposure guidelines developed to protect these organisms.

Cooling system impacts on terrestrial 1 | SMALL. No adverse effects to terrestrial plants or animals have been re-
resources (plants with once- ported as a result of increased water temperatures, fogging, humidity,
through cooling systems or cooling or reduced habitat quality. Due to the low concentrations of contami-
ponds). nants in cooling system effluents, uptake and accumulation of contami-

nants in the tissues of wildlife exposed to the contaminated water or
aquatic food sources are not expected to be significant issues.

Cooling tower impacts on vegetation 1 | SMALL. Impacts from salt drift, icing, fogging, or increased humidity asso-
(plants with cooling towers). ciated with cooling tower operation have the potential to affect adjacent

vegetation, but these impacts have been small at operating nuclear
power plants and are not expected to change over the license renewal
term.

Bird collisions with plant structures 1 | SMALL. Bird collisions with cooling towers and other plant structures and
and transmission lines 4. transmission lines occur at rates that are unlikely to affect local or mi-

gratory populations and the rates are not expected to change.

Water use conflicts with terrestrial re- 2 | SMALL or MODERATE. Impacts on terrestrial resources in riparian com-
sources (plants with cooling ponds munities affected by water use conflicts could be of moderate signifi-
or cooling towers using makeup cance.
water from a river).

Transmission line right-of-way 1 | SMALL. Continued ROW management during the license renewal term is
(ROW) management impacts on expected to keep terrestrial communities in their current condition. Ap-
terrestrial resources 4. plication of best management practices would reduce the potential for

impacts.

Electromagnetic fields on flora and 1 | SMALL. No significant impacts of electromagnetic fields on terrestrial flora
fauna (plants, agricultural crops, and fauna have been identified. Such effects are not expected to be a
honeybees, wildlife, livestock) 4. problem during the license renewal term.

Aquatic Resources
Impingement and entrainment of 2 | SMALL, MODERATE, or LARGE. The impacts of impingement and en-

aquatic organisms (plants with
once-through cooling systems or
cooling ponds).

Impingement and entrainment of
aquatic organisms (plants with
cooling towers).

trainment are small at many plants but may be moderate or even large
at a few plants with once-through and cooling-pond cooling systems,
depending on cooling system withdrawal rates and volumes and the
aquatic resources at the site.

SMALL. Impingement and entrainment rates are lower at plants that use
closed-cycle cooling with cooling towers because the rates and volumes
of water withdrawal needed for makeup are minimized.
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Entrainment of phytoplankton and
zooplankton (all plants).

Thermal impacts on aquatic orga-
nisms (plants with once-through
cooling systems or cooling ponds).

Thermal impacts on aquatic orga-
nisms (plants with cooling towers).

Infrequently reported thermal impacts
(all plants).

Effects of cooling water discharge on
dissolved oxygen, gas super-
saturation, and eutrophication.

Effects of non-radiological contami-
nants on aquatic organisms.

Exposure of aquatic organisms to
radionuclides.

Effects of dredging on aquatic orga-
nisms.

Water use conflicts with aquatic re-
sources (plants with cooling ponds
or cooling towers using makeup
water from a river).

Effects on aquatic resources (non-
cooling system impacts).

Impacts of transmission line right-of-
way (ROW) management on
aquatic resources 4.

Losses from predation, parasitism,
and disease among organisms ex-
posed to sublethal stresses.

SMALL. Entrainment of phytoplankton and zooplankton has not been
found to be a problem at operating nuclear power plants and is not ex-
pected to be a problem during the license renewal term.

SMALL, MODERATE, or LARGE. Most of the effects associated with ther-
mal discharges are localized and are not expected to affect overall sta-
bility of populations or resources. The magnitude of impacts, however,
would depend on site-specific thermal plume characteristics and the na-
ture of aquatic resources in the area.

SMALL. Thermal effects associated with plants that use cooling towers
are expected to be small because of the reduced amount of heated dis-
charge.

SMALL. Continued operations during the license renewal term are ex-
pected to have small thermal impacts with respect to the following:

Cold shock has been satisfactorily mitigated at operating nuclear plants
with once-through cooling systems, has not endangered fish popu-
lations or been found to be a problem at operating nuclear power plants
with cooling towers or cooling ponds, and is not expected to be a prob-
lem.

Thermal plumes have not been found to be a problem at operating nu-
clear power plants and are not expected to be a problem.

Thermal discharge may have localized effects but is not expected to affect
the larger geographical distribution of aquatic organisms.

Premature emergence has been found to be a localized effect at some
operating nuclear power plants but has not been a problem and is not
expected to be a problem.

Stimulation of nuisance organisms has been satisfactorily mitigated at the
single nuclear power plant with a once-through cooling system where
previously it was a problem. It has not been found to be a problem at
operating nuclear power plants with cooling towers or cooling ponds
and is not expected to be a problem.

SMALL. Gas supersaturation was a concern at a small number of oper-
ating nuclear power plants with once-through cooling systems but has
been mitigated. Low dissolved oxygen was a concern at one nuclear
power plant with a once-through cooling system but has been mitigated.
Eutrophication (nutrient loading) and resulting effects on chemical and
biological oxygen demands have not been found to be a problem at op-
erating nuclear power plants.

SMALL. Best management practices and discharge limitations of NPDES
permits are expected to minimize the potential for impacts to aquatic re-
sources during continued operations and refurbishment associated with
license renewal. Accumulation of metal contaminants has been a con-
cern at a few nuclear power plants but has been satisfactorily mitigated
by replacing copper alloy condenser tubes with those of another metal.

SMALL. Doses to aquatic organisms are expected to be well below expo-
sure guidelines developed to protect these aquatic organisms.

SMALL. Dredging at nuclear power plants is expected to occur infre-
quently, would be of relatively short duration, and would affect relatively
small areas. Dredging is performed under permit from the U.S. Army
Corps of Engineers, and possibly, from other State or local agencies.

SMALL or MODERATE. Impacts on aquatic resources in stream commu-
nities affected by water use conflicts could be of moderate significance
in some situations.

SMALL. Licensee application of appropriate mitigation measures is ex-
pected to result in no more than small changes to aquatic communities
from their current condition.

SMALL. Licensee application of best management practices to ROW
maintenance is expected to result in no more than small impacts to
aquatic resources.

SMALL. These types of losses have not been found to be a problem at
operating nuclear power plants and are not expected to be a problem
during the license renewal term.
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Special Status Species and Habitats

Threatened, endangered, and pro-
tected species and essential fish
habitat.

n

The magnitude of impacts on threatened, endangered, and protected spe-
cies, critical habitat, and essential fish habitat would depend on the oc-
currence of listed species and habitats and the effects of power plant
systems on them. Consultation with appropriate agencies would be
needed to determine whether special status species or habitats are
present and whether they would be adversely affected by continued op-
erations and refurbishment associated with license renewal.

Historic and Cultural Resources

Historic and cultural resources* .

n

Continued operations and refurbishment associated with license renewal
are expected to have no more than small impacts on historic and cul-
tural resources located onsite and in the transmission line ROW be-
cause most impacts could be mitigated by avoiding those resources.
The National Historic Preservation Act (NHPA) requires the Federal
agency to consult with the State Historic Preservation Officer (SHPO)
and appropriate Native American Tribes to determine the potential ef-
fects on historic properties and mitigation, if necessary.

Socioeconomics

Employment and income, recreation
and tourism.

Tax revenues .........cccceeeeeiecicciineinns

Community services and education ..

Population and housing ...........ccccce...

Transportation .........cccceceverenvcciennene

SMALL. Although most nuclear plants have large numbers of employees
with higher than average wages and salaries, employment, income,
recreation, and tourism impacts from continued operations and refur-
bishment associated with license renewal are expected to be small.

SMALL. Nuclear plants provide tax revenue to local jurisdictions in the
form of property tax payments, payments in lieu of tax (PILOT), or tax
payments on energy production. The amount of tax revenue paid during
the license renewal term as a result of continued operations and refur-
bishment associated with license renewal is not expected to change.

SMALL. Changes resulting from continued operations and refurbishment
associated with license renewal to local community and educational
services would be small. With little or no change in employment at the
licensee’s plant, value of the power plant, payments on energy produc-
tion, and PILOT payments expected during the license renewal term,
community and educational services would not be affected by continued
power plant operations.

SMALL. Changes resulting from continued operations and refurbishment
associated with license renewal to regional population and housing
availability and value would be small. With little or no change in employ-
ment at the licensee’s plant expected during the license renewal term,
population and housing availability and values would not be affected by
continued power plant operations.

SMALL. Changes resulting from continued operations and refurbishment
associated with license renewal to traffic volumes would be small.

Human Health

Radiation exposures to the public .....

Radiation exposures to plant workers

Human health impact from chemicals

Microbiological hazards to the public
(plants with cooling ponds or ca-
nals or cooling towers that dis-
charge to a river).

SMALL. Radiation doses to the public from continued operations and re-
furbishment associated with license renewal are expected to continue at
current levels, and would be well below regulatory limits.

SMALL. Occupational doses from continued operations and refurbishment
associated with license renewal are expected to be within the range of
doses experienced during the current license term, and would continue
to be well below regulatory limits.

SMALL. Chemical hazards to plant workers resulting from continued oper-
ations and refurbishment associated with license renewal are expected
to be minimized by the licensee implementing good industrial hygiene
practices as required by permits and Federal and State regulations.
Chemical releases to the environment and the potential for impacts to
the public are expected to be minimized by adherence to discharge limi-
tations of NPDES and other permits.

SMALL, MODERATE, or LARGE. These organisms are not expected to
be a problem at most operating plants except possibly at plants using
cooling ponds, lakes, or canals, or that discharge into rivers. Impacts
would depend on site-specific characteristics.
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Microbiological hazards to plant
workers.

Chronic effects of electromagnetic
fields (EMFs)46.

Physical occupational hazards ..........

Electric shock hazards4 ....................

N/AS

-

N

SMALL. Occupational health impacts are expected to be controlled by
continued application of accepted industrial hygiene practices to mini-
mize worker exposures as required by permits and Federal and State
regulations.

Uncertain impact. Studies of 60-Hz EMFs have not uncovered consistent
evidence linking harmful effects with field exposures. EMFs are unlike
other agents that have a toxic effect (e.g., toxic chemicals and ionizing
radiation) in that dramatic acute effects cannot be forced and longer-
term effects, if real, are subtle. Because the state of the science is cur-
rently inadequate, no generic conclusion on human health impacts is
possible.

SMALL. Occupational safety and health hazards are generic to all types
of electrical generating stations, including nuclear power plants, and are
of small significance if the workers adhere to safety standards and use
protective equipment as required by Federal and State regulations.

SMALL, MODERATE, or LARGE. Electrical shock potential is of small sig-
nificance for transmission lines that are operated in adherence with the
National Electrical Safety Code (NESC). Without a review of conform-
ance with NESC criteria of each nuclear power plant’s in-scope trans-
mission lines, it is not possible to determine the significance of the elec-
trical shock potential.

Postulated Accidents

Design-basis accidents .............c......

Severe accidents .........c..coceiiiiine

N

SMALL. The NRC staff has concluded that the environmental impacts of
design-basis accidents are of small significance for all plants.

SMALL. The probability-weighted consequences of atmospheric releases,
fallout onto open bodies of water, releases to groundwater, and societal
and economic impacts from severe accidents are small for all plants.
However, alternatives to mitigate severe accidents must be considered
for all plants that have not considered such alternatives.

Environmental Justice

Minority and low-income populations

N

Impacts to minority and low-income populations and subsistence con-
sumption resulting from continued operations and refurbishment associ-
ated with license renewal will be addressed in plant-specific reviews.
See NRC Policy Statement on the Treatment of Environmental Justice
Matters in NRC Regulatory and Licensing Actions (69 FR 52040; Au-
gust 24, 2004).

Waste Management

Low-level waste storage and dis-
posal.

Onsite storage of spent nuclear fuel

Offsite radiological impacts of spent
nuclear fuel and high-level waste
disposal.

Mixed-waste storage and disposal ....

Nonradioactive waste storage and
disposal.

N/AS

-

SMALL. The comprehensive regulatory controls that are in place and the
low public doses being achieved at reactors ensure that the radiological
impacts to the environment would remain small during the license re-
newal term.

SMALL. The expected increase in the volume of spent fuel from an addi-
tional 20 years of operation can be safely accommodated onsite during
the license renewal term with small environmental effects through dry or
pool storage at all plants.

Uncertain impact. The generic conclusion on offsite radiological impacts of
spent nuclear fuel and high-level waste is not being finalized pending
the completion of a generic environmental impact statement on waste
confidence.”

SMALL. The comprehensive regulatory controls and the facilities and pro-
cedures that are in place ensure proper handling and storage, as well
as negligible doses and exposure to toxic materials for the public and
the environment at all plants. License renewal would not increase the
small, continuing risk to human health and the environment posed by
mixed waste at all plants. The radiological and nonradiological environ-
mental impacts of long-term disposal of mixed waste from any individual
plant at licensed sites are small.

SMALL. No changes to systems that generate nonradioactive waste are
anticipated during the license renewal term. Facilities and procedures
are in place to ensure continued proper handling, storage, and disposal,
as well as negligible exposure to toxic materials for the public and the
environment at all plants.

66

Page 150 of 166

145



Nuclear Regulatory Commission Pt. 51, Subpt. A, App. B

TABLE B—1—SUMMARY OF FINDINGS ON NEPA ISSUES FOR LICENSE RENEWAL OF NUCLEAR POWER
PLANTS '—Continued

Issue ‘ Category 2 Finding 3

Cumulative Impacts

n

Cumulative impacts ..........ccoceceevevnene Cumulative impacts of continued operations and refurbishment associated
with license renewal must be considered on a plant-specific basis. Im-
pacts would depend on regional resource characteristics, the resource-
specific impacts of license renewal, and the cumulative significance of

other factors affecting the resource.

Uranium Fuel Cycle

Offsite  radiological impacts—indi- 1 | SMALL. The impacts to the public from radiological exposures have been
vidual impacts from other than the considered by the Commission in Table S-3 of this part. Based on in-
disposal of spent fuel and high- formation in the GEIS, impacts to individuals from radioactive gaseous
level waste. and liquid releases, including radon-222 and technetium-99, would re-

main at or below the NRC’s regulatory limits.

Offsite radiological impacts—collec- 1 | There are no regulatory limits applicable to collective doses to the general
tive impacts from other than the public from fuel-cycle facilities. The practice of estimating health effects
disposal of spent fuel and high- on the basis of collective doses may not be meaningful. All fuel-cycle
level waste. facilities are designed and operated to meet the applicable regulatory

limits and standards. The Commission concludes that the collective im-
pacts are acceptable.

The Commission concludes that the impacts would not be sufficiently
large to require the NEPA conclusion, for any plant, that the option of
extended operation under 10 CFR part 54 should be eliminated. Ac-
cordingly, while the Commission has not assigned a single level of sig-
nificance for the collective impacts of the uranium fuel cycle, this issue
is considered Category 1.

Nonradiological impacts of the ura- 1 | SMALL. The nonradiological impacts of the uranium fuel cycle resulting
nium fuel cycle. from the renewal of an operating license for any plant would be small.
Transportation .........cccceeevereneeiiennens 1 | SMALL. The impacts of transporting materials to and from uranium-fuel-
cycle facilities on workers, the public, and the environment are expected

to be small.

Termination of Nuclear Power Plant Operations and Decommissioning

Termination of plant operations and SMALL. License renewal is expected to have a negligible effect on the im-
decommissioning. pacts of terminating operations and decommissioning on all resources.

1Data supporting this table are contained in NUREG-1437, Revision 1, “Generic Environmental Impact Statement for License
Renewal of Nuclear Plants” (June 2013).

2The numerical entries in this column are based on the following category definitions:

Category 1: For the issue, the analysis reported in the Generic Environmental Impact Statement has shown:

(1) The environmental impacts associated with the issue have been determined to apply either to all plants or, for some
issues, to plants having a specific type of cooling system or other specified plant or site characteristic;

(2) A single significance level (i.e., small, moderate, or large) has been assigned to the impacts (except for Offsite radiological
impacts—collective impacts from other than the disposal of spent fuel and high-level waste); and

(3) Mitigation of adverse impacts associated with the issue has been considered in the analysis, and it has been determined
that additional plant-specific mitigation measures are not likely to be sufficiently beneficial to warrant implementation.

The generic analysis of the issue may be adopted in each plant-specific review.

Category 2: For the issue, the analysis reported in the Generic Environmental Impact Statement has shown that one or more
of the criteria of Category 1 cannot be met, and therefore additional plant-specific review is required.

3 The impact findings in this column are based on the definitions of three significance levels. Unless the significance level is
identified as beneficial, the impact is adverse, or in the case of “small,” may be negligible. The definitions of significance follow:

SMALL—For the issue, environmental effects are not detectable or are so minor that they will neither destabilize nor noticeably
alter any important attribute of the resource. For the purposes of assessing radiological impacts, the Commission has concluded
that those impacts that do not exceed permissible levels in the Commission’s regulations are considered small as the term is
used in this table.

MODERATE—For the issue, environmental effects are sufficient to alter noticeably, but not to destabilize, important attributes
of the resource.

LARGE—For the issue, environmental effects are clearly noticeable and are sufficient to destabilize important attributes of the
resource.

.fFor issues where probability is a key consideration (i.e., accident consequences), probability was a factor in determining sig-
nificance.

4 This issue applies only to the in-scope portion of electric power transmission lines, which are defined as transmission lines
that connect the nuclear power plant to the substation where electricity is fed into the regional power distribution system and
transmission lines that supply power to the nuclear plant from the grid.

5 NA (not applicable). The categorization and impact finding definitions do not apply to these issues.

6 If, in the future, the Commission finds that, contrary to current indications, a consensus has been reached by appropriate
Federal health agencies that there are adverse health effects from electromagnetic fields, the Commission will require applicants
to submit plant-specific reviews of these health effects as part of their license renewal applications. Until such time, applicants for
license renewal are not required to submit information on this issue.
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7 As a result of the decision of United States Court of Appeals in New York v. NRC, 681 F.3d 471 (DC Cir. 2012), the NRC
cannot rely upon its Waste Confidence Decision and Rule until it has taken those actions that will address the deficiencies identi-
fied by the D.C. Circuit. Although the Waste Confidence Decision and Rule did not assess the impacts associated with disposal
of spent nuclear fuel and high-level waste in a repository, it did reflect the Commission’s confidence, at the time, in the technical
feasibility of a repository and when that repository could have been expected to become available. Without the analysis in the
Waste Confidence Decision and Rule regarding the technical feasibility and availability of a repository, the NRC cannot assess

how long the spent fuel will need to be stored onsite.

[61 FR 66546, Dec. 18, 1996, as amended at 62 FR 59276, Nov. 3, 1997; 64 FR 48507, Sept. 3, 1999;
66 FR 39278, July 30, 2001; 78 FR 37317, June 20, 2013]

Subpart B [Reserved]

PART  52—LICENSES, CERTIFI-
CATIONS, AND APPROVALS FOR
NUCLEAR POWER PLANTS

GENERAL PROVISIONS

Sec.

52.0 Scope; applicability of 10 CFR Chapter
I provisions.

52.1 Definitions.

52.2 Interpretations.

52.3 Written communications.

52.4 Deliberate misconduct.

52.56 Employee protection.

52.6 Completeness and accuracy of informa-
tion.

52.7 Specific exemptions.

52.8 Combining licenses; elimination of rep-
etition.

52.9 Jurisdictional limits.

52.10 Attacks and destructive acts.

52.11 Information collection requirements:
OMB approval.

Subpart A—Early Site Permits

52.12 Scope of subpart.

52.13 Relationship to other subparts.

52.15 Filing of applications.

52.16 Contents of applications; general in-
formation.

52.17 Contents of applications; technical in-
formation.

52.18 Standards for review of applications.

52.21 Administrative review of applications;
hearings.

52.23 Referral to the Advisory Committee
on Reactor Safeguards (ACRS).

52.24 Issuance of early site permit.

52.25 Extent of activities permitted.

52.26 Duration of permit.

52.27 Limited work authorization after
issuance of early site permit.

52.28 Transfer of early site permit.

52.29 Application for renewal.

52.31 Criteria for renewal.

52.33 Duration of renewal.

52.35 Use of site for other purposes.

52.39 Finality of early site permit deter-
minations.

Subpart B—Standard Design Certifications
52.41 Scope of subpart.

68

52.43 Relationship to other subparts.

52.45 Filing of applications.

52.46 Contents of applications; general in-
formation.

52.47 Contents of applications; technical in-
formation.

52.48 Standards for review of applications.

52.51 Administrative review of applications.

52.63 Referral to the Advisory Committee
on Reactor Safeguards (ACRS).

52.54 Issuance of standard design certifi-
cation.

52.55 Duration of certification.

52.57 Application for renewal.

52.59 Criteria for renewal.

52.61 Duration of renewal.

52.63 Finality of standard design certifi-
cations.

Subpart C—Combined Licenses

52.71
52.73

Scope of subpart.

Relationship to other subparts.

52.75 Filing of applications.

52.77 Contents of applications; general in-
formation.

52.79 Contents of applications; technical in-
formation in final safety analysis report.

52.80 Contents of applications; additional
technical information.

52.81 Standards for review of applications.

52.83 Finality of referenced NRC approvals;
partial initial decision on site suit-
ability.

52.85 Administrative review of applications;
hearings.

52.87 Referral to the Advisory Committee
on Reactor Safeguards (ACRS).

52.89 [Reserved]

52.91 Authorization to conduct limited work
authorization activities.

52.93 Exemptions and variances.

52.97 TIssuance of combined licenses.

52.98 Finality of combined licenses; infor-
mation requests.

52.99 Inspection during construction;
ITAAC schedules and notifications; NRC
notices.

52.103 Operation under a combined license.

52.104 Duration of combined license.

52.106 Transfer of combined license.

52.107 Application for renewal.

52.109 Continuation of combined license.

52.110 Termination of license.

Subpart D [Reserved]
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1949—Act May 24, 1949, substituted ‘20, 23, and 43" for
20, 43, and 49” in first par.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 10488 effective Jan. 1, 1996,
see section 2 of Pub. L. 104-88, set out as an Effective
Date note under section 701 of Title 49, Transportation.

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 93-584 not applicable to ac-
tions commenced on or before last day of first month
beginning after Jan. 2, 1975, and actions to enjoin or
suspend orders of Interstate Commerce Commission
which are pending when this amendment becomes effec-
tive shall not be affected thereby, but shall proceed to
final disposition under the law existing on the date
they were commenced, see section 10 of Pub. L. 93-584,
set out as a note under section 2321 of this title.

[§§ 2324, 2325. Repealed. Pub. L. 93-584, §7, Jan.
2, 1975, 88 Stat. 1918]

Section 2324, act June 25, 1948, ch. 646, 62 Stat. 970, re-
lated to power of court to restrain or suspend operation
of orders of Interstate Commerce Commission pending
final hearing and determination of action.

Section 2325, act June 25, 1948, ch. 646, 62 Stat. 970, re-
lated to requirement of a three judge district court to
hear and determine interlocutory or permanent injunc-
tions restraining enforcement, operation or execution
of orders of Interstate Commerce Commission.

EFFECTIVE DATE OF REPEAL

Repeal applicable to actions commenced on or before
last day of first month beginning after Jan. 2, 1975, and
actions to enjoin or suspend orders of Interstate Com-
merce Commission which are pending when this repeal
becomes effective shall not be affected thereby, but
shall proceed to final disposition under the law existing
on the date they were commenced, see section 10 of
Pub. L. 93-584, set out as an Effective Date of 1975
Amendment note under section 2321 of this title.

CHAPTER 158—ORDERS OF FEDERAL
AGENCIES; REVIEW

Sec.

2341. Definitions.

2342. Jurisdiction of court of appeals.

2343. Venue.

2344. Review of orders; time; notice; contents of pe-
tition; service.

2345. Prehearing conference.

2346. Certification of record on review.

23417. Petitions to review; proceedings.

2348. Representation in proceeding; intervention.

2349. Jurisdiction of the proceeding.

2350. Review in Supreme Court on certiorari or cer-
tification.

2351. Enforcement of orders by district courts.

[2352, 2353. Repealed.]
AMENDMENTS

1982—Pub. L. 97-164, title I, §138, Apr. 2, 1982, 96 Stat.
42, struck out item 2353 ‘‘Decision of the Plant Variety
Protection Office”.

1966—Pub. L. 89-773, §4, Nov. 6, 1966, 80 Stat. 1323,
struck out item 2352 ‘‘Rules’’.

§ 2341. Definitions

As used in this chapter—

(1) “‘clerk” means the clerk of the court in
which the petition for the review of an order,
reviewable under this chapter, is filed;

(2) ‘“‘petitioner” means the party or parties
by whom a petition to review an order, review-
able under this chapter, is filed; and

(3) ‘“‘agency’ means—

Document #1543761
TLE 28—JUDICTARY AND JUDICIAL

(A) the Commission, when the order
sought to be reviewed was entered by the
Federal Communications Commission, the
Federal Maritime Commission, or the Atom-
ic Energy Commission, as the case may be;

(B) the Secretary, when the order was en-
tered by the Secretary of Agriculture or the
Secretary of Transportation;

(C) the Administration, when the order
was entered by the Maritime Administra-
tion;

(D) the Secretary, when the order is under
section 812 of the Fair Housing Act; and

(E) the Board, when the order was entered
by the Surface Transportation Board.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622; amended Pub. L. 93-584, §3, Jan. 2, 1975, 88
Stat. 1917; Pub. L. 100-430, §11(b), Sept. 13, 1988,
102 Stat. 1635; Pub. L. 102-365, §5(c)(1), Sept. 3,
1992, 106 Stat. 975; Pub. L. 104-88, title III,
§305(d)(1)—(4), Dec. 29, 1995, 109 Stat. 945.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

Derivation U.S. Code Statutes at Large
..................... 5U.S.C. 1031. Dec. 29, 1950, ch. 1189, §1, 64
Stat. 1129.
Aug. 30, 1954, ch. 1073, §2(a), 68
Stat. 961.

Subsection (a) of former section 1031 of title 5 is omit-
ted as unnecessary because the term ‘‘court of appeals”
as used in title 28 means a United States Court of Ap-
peals and no additional definition is necessary.

In paragraph (3), reference to the United States Mari-
time Commission is omitted because that Commission
was abolished by 1950 Reorg. Plan No. 21, §306, eff. May
24, 1950, 64 Stat. 1277. Reference to ‘‘Federal Maritime
Commission” 1is substituted for ‘‘Federal Maritime
Board” on authority of 1961 Reorg. Plan No. 7, eff. Aug.
12, 1961, 75 Stat. 840.

REFERENCES IN TEXT

Section 812 of the Fair Housing Act, referred to in
par. (3)(D), is classified to section 3612 of Title 42, The
Public Health and Welfare.

AMENDMENTS

1995—Par. (3)(A). Pub. L. 104-88, §305(d)(1), struck out
‘‘the Interstate Commerce Commission,” after ‘‘Mari-
time Commission,”.

Par. (3)(E). Pub. L. 104-88, §305(d)(2)-(4), added subpar.
(B).
1992—Par. (3)(B). Pub. L. 102-365 inserted ‘‘or the Sec-
retary of Transportation’” after ‘‘Secretary of Agri-
culture”.

1988—Par. (3)(D). Pub. L. 100430 added subpar. (D).

1975—Par. (3)(A). Pub. L. 93-584 inserted reference to
the Interstate Commerce Commission.

EFFECTIVE DATE OF 1995 AMENDMENT
Amendment by Pub. L. 104-88 effective Jan. 1, 1996,

see section 2 of Pub. L. 104-88, set out as an Effective
Date note under section 701 of Title 49, Transportation.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100430 effective on the 180th
day beginning after Sept. 13, 1988, see section 13(a) of
Pub. L. 100430, set out as a note under section 3601 of
Title 42, The Public Health and Welfare.

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 93-584 not applicable to ac-
tions commenced on or before last day of first month
beginning after Jan. 2, 1975, and actions to enjoin or
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suspend orders of Interstate Commerce Commission
which are pending when this amendment becomes effec-
tive shall not be affected thereby, but shall proceed to
final disposition under the law existing on the date
they were commenced, see section 10 of Pub. L. 93-584,
set out as a note under section 2321 of this title.

TRANSFER OF FUNCTIONS
Atomic Energy Commission abolished and functions
transferred by sections 5814 and 5841 of Title 42, The

Public Health and Welfare. See, also, Transfer of Func-
tions notes set out under those sections.

§ 2342, Jurisdiction of court of appeals

The court of appeals (other than the United
States Court of Appeals for the Federal Circuit)
has exclusive jurisdiction to enjoin, set aside,
suspend (in whole or in part), or to determine
the validity of—

(1) all final orders of the Federal Commu-
nication Commission made reviewable by sec-
tion 402(a) of title 47;

(2) all final orders of the Secretary of Agri-
culture made under chapters 9 and 20A of title
7, except orders issued under sections 210(e),
217a, and 499g(a) of title 7;

(3) all rules, regulations, or final orders of—

(A) the Secretary of Transportation issued

pursuant to section 50501, 50502, 56101-56104,

or 57109 of title 46 or pursuant to part B or

C of subtitle IV, subchapter III of chapter

311, chapter 313, or chapter 315 of title 49;

and

(B) the Federal Maritime Commission is-
sued pursuant to section 305, 41304, 41308, or

41309 or chapter 421 or 441 of title 46;

(4) all final orders of the Atomic Energy
Commission made reviewable by section 2239
of title 42;

(5) all rules, regulations, or final orders of
the Surface Transportation Board made re-
viewable by section 2321 of this title;

(6) all final orders under section 812 of the
Fair Housing Act; and

(7) all final agency actions described in sec-
tion 20114(c) of title 49.

Jurisdiction is invoked by filing a petition as
provided by section 2344 of this title.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622; amended Pub. L. 93-584, §4, Jan. 2, 1975, 88
Stat. 1917; Pub. L. 95-454, title II, §206, Oct. 13,
1978, 92 Stat. 1144; Pub. L. 96-454, §8(b)(2), Oct. 15,
1980, 94 Stat. 2021; Pub. L. 97-164, title I, §137,
Apr. 2, 1982, 96 Stat. 41; Pub. L. 98-554, title II,
§227(a)(4), Oct. 30, 1984, 98 Stat. 2852; Pub. L.
99-336, §5(a), June 19, 1986, 100 Stat. 638; Pub. L.
100430, §11(a), Sept. 13, 1988, 102 Stat. 1635; Pub.
L. 102-365, §5(c)(2), Sept. 3, 1992, 106 Stat. 975;
Pub. L. 103-272, §5(h), July 5, 1994, 108 Stat. 1375;
Pub. L. 104-88, title III, §305(d)(5)—(8), Dec. 29,
1995, 109 Stat. 945; Pub. L. 104-287, §6(f)(2), Oct.
11, 1996, 110 Stat. 3399; Pub. L. 109-59, title IV,
§4125(a), Aug. 10, 2005, 119 Stat. 1738; Pub. L.
109-304, §17(f)(3), Oct. 6, 2006, 120 Stat. 1708.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

Derivation U.S. Code Statutes at Large
..................... 5U.8.C. 1032. Dec. 29, 1950, ch. 1189, §2, 64
Stat. 1129.
Aug. 30, 1954, ch. 1073, §2(b), 68
Stat. 961.
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The words ‘‘have exclusive jurisdiction’” are sub-
stituted for ‘‘shall have exclusive jurisdiction.

In paragraph (1), the word “by’’ is substituted for ‘‘in
accordance with”’.

In paragraph (3), the word ‘‘now’’ is omitted as unnec-
essary. The word ‘‘under’ is substituted for ‘‘pursuant
to the provisions of”’. Reference to ‘‘Federal Maritime
Commission” 1is substituted for ‘‘Federal Maritime
Board” on authority of 1961 Reorg. Plan No. 7, eff. Aug.
12, 1961, 75 Stat. 840. Reference to the United States
Maritime Commission is omitted because that Commis-
sion was abolished by 1950 Reorg. Plan No. 21, §306, eff.
May 24, 1951, 64 Stat. 1277, and any existing rights are
preserved by technical sections 7 and 8.

REFERENCES IN TEXT

Section 812 of the Fair Housing Act, referred to in
par. (6), is classified to section 3612 of Title 42, The Pub-
lic Health and Welfare.

AMENDMENTS

2006—Par. (3)(A). Pub. L. 109-304, §17(f)(3)(A), sub-
stituted ‘‘section 50501, 50502, 56101-56104, or 57109 of
title 46 for ‘‘section 2, 9, 37, or 41 of the Shipping Act,
1916 (46 U.S.C. App. 802, 803, 808, 835, 839, and 841a)”’.

Par. (3)(B). Pub. L. 109-304, §17(f)(3)(B), added subpar.
(B) and struck out former subpar. (B) which read as fol-
lows:

‘(B) the Federal Maritime Commission issued pursu-
ant to—

‘(1) section 19 of the Merchant Marine Act, 1920 (46

U.S.C. App. 876);

‘“(ii) section 14 or 17 of the Shipping Act of 1984 (46

U.S.C. App. 1713 or 1716); or

‘‘(iii) section 2(d) or 3(d) of the Act of November 6,

1966 (46 U.S.C. App. 817d(d) or 817e(d);”’.

2005—Par. (3)(A). Pub. L. 109-59 inserted ‘¢, subchapter
IIT of chapter 311, chapter 313, or chapter 315’ before
“of title 49”.

1996—Par. (3)(A). Pub. L. 104287 amended Pub. L.
104-88, §305(d)(6). See 1995 Amendment note below.

1995—Par. (3)(A). Pub. L. 104-88, §305(d)(6), as amended
by Pub. L. 104287, inserted ‘‘or pursuant to part B or
C of subtitle IV of title 49" before the semicolon.

Pub. L. 104-88, §305(d)(5), substituted ‘‘or 41’ for <41,
or 43”.

Par. (3)(B). Pub. L. 104-88, §305(d)(7), redesignated cls.
(ii), (iv), and (v) as (i), (ii), and (iii), respectively, and
struck out former cls. (i) and (iii) which read as follows:

‘(1) section 23, 25, or 43 of the Shipping Act, 1916 (46
U.S.C. App. 822, 824, or 841a);

‘‘(iii) section 2, 3, 4, or 5 of the Intercoastal Shipping
Act, 1933 (46 U.S.C. App. 844, 845, 845a, or 845b);”".

Par. (5). Pub. L. 104-88, §305(d)(8), added par. (5) and
struck out former par. (6) which read as follows: ‘‘all
rules, regulations, or final orders of the Interstate
Commerce Commission made reviewable by section 2321
of this title and all final orders of such Commission
made reviewable under section 11901(j)(2) of title 49,
United States Code;”.

1994—Par. (7). Pub. L. 103-272 substituted ‘‘section
20114(c) of title 49 for ‘‘section 202(f) of the Federal
Railroad Safety Act of 1970”.

1992—Par. (7). Pub. L. 102-365, which directed the ad-
dition of par. (7) at end, was executed by adding par. (7)
after par. (6) and before concluding provisions, to re-
flect the probable intent of Congress.

1988—Par. (6). Pub. L. 100430 added par. (6).

1986—Par. (3). Pub. L. 99-336 amended par. (3) gener-
ally. Prior to amendment, par. (3) read as follows:
“such final orders of the Federal Maritime Commission
or the Maritime Administration entered under chapters
23 and 23A of title 46 as are subject to judicial review
under section 830 of title 46;”.

1984—Par. (5). Pub. L. 98-554 substituted ‘11901(j)(2)”’
for 11901(i)(2)".

1982—Pub. L. 97-164 inserted ‘‘(other than the United
States Court of Appeals for the Federal Circuit)’”’ after
‘“‘court of appeals’ in provisions preceding par. (1), and
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struck out par. (6) which had given the court of appeals
jurisdiction in cases involving all final orders of the
Merit Systems Protection Board except as provided for
in section 7703(b) of title 5. See section 1295(a)(9) of this
title.

1980—Par. (5). Pub. L. 96-454 inserted ‘‘and all final or-
ders of such Commission made reviewable under sec-
tion 11901(i)(2) of title 49, United States Code’ after
“section 2321 of this title’.

1978—Par. (6). Pub. L. 95-454 added par. (6).

1975—Par. (5). Pub. L. 93-584 added par. (5).

EFFECTIVE DATE OF 1996 AMENDMENT

Section 6(f) of Pub. L. 104-287 provided that the
amendment made by that section is effective Dec. 29,
1995.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-88 effective Jan. 1, 1996,
see section 2 of Pub. L. 104-88, set out as an Effective
Date note under section 701 of Title 49, Transportation.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100430 effective on 180th day
beginning after Sept. 13, 1988, see section 13(a) of Pub.
L. 100430, set out as a note under section 3601 of Title
42, The Public Health and Welfare.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 5(b) of Pub. L. 99-336 provided that: ‘‘The
amendment made by this section [amending this sec-
tion] shall apply with respect to any rule, regulation,
or final order described in such amendment which is is-
sued on or after the date of the enactment of this Act
[June 19, 1986].”

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-164 effective Oct. 1, 1982,
see section 402 of Pub. L. 97-164, set out as a note under
section 171 of this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of Title 5, Government Orga-
nization and Employees.

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 93-584 not applicable to ac-
tions commenced on or before last day of first month
beginning after Jan. 2, 1975, and actions to enjoin or
suspend orders of Interstate Commerce Commission
which are pending when this amendment becomes effec-
tive shall not be affected thereby, but shall proceed to
final disposition under the law existing on the date
they were commenced, see section 10 of Pub. L. 93-584,
set out as a note under section 2321 of this title.

TRANSFER OF FUNCTIONS

Atomic Energy Commission abolished and functions
transferred by sections 5814 and 5841 of Title 42, The
Public Health and Welfare. See, also, Transfer of Func-
tions notes set out under those sections.

§2343. Venue

The venue of a proceeding under this chapter
is in the judicial circuit in which the petitioner
resides or has its principal office, or in the
United States Court of Appeals for the District
of Columbia Circuit.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

51U.S.C. 1033. Dec. 29, 1950, ch. 1189, §3, 64

Stat. 1130.
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The section is reorganized for clarity and concise-
ness. The word ‘‘is’’ is substituted for ‘‘shall be”. The
word ‘‘petitioner” is substituted for ‘“‘party or any of
the parties filing the petition for review” in view of the
definition of ‘“‘petitioner’ in section 2341 of this title.

§ 2344. Review of orders; time; notice; contents of
petition; service

On the entry of a final order reviewable under
this chapter, the agency shall promptly give no-
tice thereof by service or publication in accord-
ance with its rules. Any party aggrieved by the
final order may, within 60 days after its entry,
file a petition to review the order in the court of
appeals wherein venue lies. The action shall be
against the United States. The petition shall
contain a concise statement of—

(1) the nature of the proceedings as to which
review is sought;

(2) the facts on which venue is based;

(3) the grounds on which relief is sought; and

(4) the relief prayed.

The petitioner shall attach to the petition, as
exhibits, copies of the order, report, or decision
of the agency. The clerk shall serve a true copy
of the petition on the agency and on the Attor-
ney General by registered mail, with request for
a return receipt.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.8.C. 1034. Dec. 29, 1950, ch. 1189, §4, 64

Stat. 1130.

The section is reorganized, with minor changes in
phraseology. The words ‘‘as prescribed by section 1033
of this title”’ are omitted as surplusage. The words ‘‘of
the United States’ following ‘‘Attorney General’’ are
omitted as unnecessary.

§2345. Prehearing conference

The court of appeals may hold a prehearing
conference or direct a judge of the court to hold
a prehearing conference.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

51U.8.C. 1035. Dec. 29, 1950, ch. 1189, §5, 64

Stat. 1130.

§ 2346. Certification of record on review

Unless the proceeding has been terminated on
a motion to dismiss the petition, the agency
shall file in the office of the clerk the record on
review as provided by section 2112 of this title.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
623.)

HISTORICAL AND REVISION NOTES

R Revised Statutes and
Derivation U.S. Code Statutes at Large
..................... 5U.S.C. 1036. Dec. 29, 1950, ch. 1189, §6, 64
Stat. 1130.
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HISTORICAL AND REVISION NOTES—CONTINUED

Revised Statutes and

U.S. Code Statutes at Large

Derivation

Aug. 28, 1958, Pub. L. 85-791,
§31(a), 72 Stat. 951.

The words ‘‘of the court of appeals in which the pro-
ceeding is pending’’ are omitted as unnecessary in view
of the definition of ‘‘clerk’ in section 2341 of this title,
and by reason of the exclusive jurisdiction of the court
of appeals set forth in section 2342 of this title.

§2347. Petitions to review; proceedings

(a) Unless determined on a motion to dismiss,
petitions to review orders reviewable under this
chapter are heard in the court of appeals on the
record of the pleadings, evidence adduced, and
proceedings before the agency, when the agency
has held a hearing whether or not required to do
so by law.

(b) When the agency has not held a hearing be-
fore taking the action of which review is sought
by the petition, the court of appeals shall deter-
mine whether a hearing is required by law. After
that determination, the court shall—

(1) remand the proceedings to the agency to
hold a hearing, when a hearing is required by
law;

(2) pass on the issues presented, when a hear-
ing is not required by law and it appears from
the pleadings and affidavits filed by the par-
ties that no genuine issue of material fact is
presented; or

(3) transfer the proceedings to a district
court for the district in which the petitioner
resides or has its principal office for a hearing
and determination as if the proceedings were
originally initiated in the district court, when
a hearing is not required by law and a genuine
issue of material fact is presented. The proce-
dure in these cases in the district court is gov-
erned by the Federal Rules of Civil Procedure.

(c) If a party to a proceeding to review applies
to the court of appeals in which the proceeding
is pending for leave to adduce additional evi-
dence and shows to the satisfaction of the court
that—

(1) the additional evidence is material; and
(2) there were reasonable grounds for failure
to adduce the evidence before the agency;

the court may order the additional evidence and
any counterevidence the opposite party desires
to offer to be taken by the agency. The agency
may modify its findings of fact, or make new
findings, by reason of the additional evidence so
taken, and may modify or set aside its order,
and shall file in the court the additional evi-
dence, the modified findings or new findings, and
the modified order or the order setting aside the
original order.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
623.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1037. Dec. 29, 1950, ch. 1189, §7, 64
Stat. 1130.
Aug. 28, 1958, Pub. L. 85-791,

§31(b), 72 Stat. 951.
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The headnotes of the subsections are omitted as un-
necessary and to conform to the style of title 28.

In subsection (a), the words ‘‘the petition’ following
“‘on a motion to dismiss” are omitted as unnecessary.
The word ‘“‘are” is substituted for ‘‘shall be’’. The words
“in fact” following ‘‘when the agency has’ are omitted
as unnecessary.

In subsection (b)(3), the words ‘‘United States’ pre-
ceding ‘‘district court’” are omitted as unnecessary be-
cause the term ‘‘district court” as used in title 28
means a United States district court. See section 451 of
title 28, United States Code. The words ‘‘or any peti-
tioner” are omitted as unnecessary in view of the defi-
nition of ‘“‘petitioner’ in section 2341 of this title. In
the last sentence, the word ‘‘is” is substituted for
‘‘shall be’’.

In subsection (c), the words ‘‘applies” and ‘‘shows”
are substituted for ‘‘shall apply’’ and ‘‘shall show”’, re-
spectively.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subsec. (b)(3), are set out in the Appendix to this title.

§2348. Representation in proceeding; interven-
tion

The Attorney General is responsible for and
has control of the interests of the Government
in all court proceedings under this chapter. The
agency, and any party in interest in the proceed-
ing before the agency whose interests will be af-
fected if an order of the agency is or is not en-
joined, set aside, or suspended, may appear as
parties thereto of their own motion and as of
right, and be represented by counsel in any pro-
ceeding to review the order. Communities, asso-
ciations, corporations, firms, and individuals,
whose interests are affected by the order of the
agency, may intervene in any proceeding to re-
view the order. The Attorney General may not
dispose of or discontinue the proceeding to re-
view over the objection of any party or interve-
nor, but any intervenor may prosecute, defend,
or continue the proceeding unaffected by the ac-
tion or inaction of the Attorney General.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
623.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

..................... 51U.8.C. 1038.

Dec. 29, 1950, ch. 1189, §8, 64
Stat. 1131.

In the first sentence, the words ‘‘is responsible for
and has control’” are substituted for ‘‘shall be respon-
sible for and have charge and control”.

In the last sentence, the word ‘“‘may’ is substituted
for ‘‘shall”’. The word ‘‘aforesaid’ following ‘‘any party
or intervenor’ is omitted as unnecessary. The words
‘“‘any intervenor’” and ‘‘inaction’ are substituted for
“said intervenor or intervenors’” and ‘‘nonaction’, re-
spectively.

§2349. Jurisdiction of the proceeding

(a) The court of appeals has jurisdiction of the
proceeding on the filing and service of a petition
to review. The court of appeals in which the
record on review is filed, on the filing, has juris-
diction to vacate stay orders or interlocutory
injunctions previously granted by any court,
and has exclusive jurisdiction to make and
enter, on the petition, evidence, and proceedings
set forth in the record on review, a judgment de-
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termining the validity of, and enjoining, setting
aside, or suspending, in whole or in part, the
order of the agency.

(b) The filing of the petition to review does
not of itself stay or suspend the operation of the
order of the agency, but the court of appeals in
its discretion may restrain or suspend, in whole
or in part, the operation of the order pending
the final hearing and determination of the peti-
tion. When the petitioner makes application for
an interlocutory injunction restraining or sus-
pending the enforcement, operation, or execu-
tion of, or setting aside, in whole or in part, any
order reviewable under this chapter, at least 5
days’ notice of the hearing thereon shall be
given to the agency and to the Attorney Gen-
eral. In a case in which irreparable damage
would otherwise result to the petitioner, the
court of appeals may, on hearing, after reason-
able notice to the agency and to the Attorney
General, order a temporary stay or suspension,
in whole or in part, of the operation of the order
of the agency for not more than 60 days from the
date of the order pending the hearing on the ap-
plication for the interlocutory injunction, in
which case the order of the court of appeals
shall contain a specific finding, based on evi-
dence submitted to the court of appeals, and
identified by reference thereto, that irreparable
damage would result to the petitioner and speci-
fying the nature of the damage. The court of ap-
peals, at the time of hearing the application for
an interlocutory injunction, on a like finding,
may continue the temporary stay or suspension,
in whole or in part, until decision on the appli-
cation.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
624; amended Pub. L. 98-620, title IV, §402(29)(F),
Nov. 8, 1984, 98 Stat. 3359.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 1U.S8.C. 1039. Dec. 29, 1950, ch. 1189, §9, 64
Stat. 1131.
Sept. 13, 1961, Pub. L. 87-225,

§1, 75 Stat. 497.

The headnotes of the subsections are omitted as un-
necessary and to conform to the style of title 28.

In subsection (a), the words ‘‘has jurisdiction” and
“‘has exclusive jurisdiction’ are substituted for ‘‘shall
have jurisdiction” and ‘‘shall have exclusive jurisdic-
tion”’, respectively. The words ‘‘previously granted’”
are substituted for ‘‘theretofore granted’ as the pre-
ferred expression.

In subsection (b), the words ‘‘does not’” are sub-
stituted for ‘‘shall not”’. The words ‘“‘of the United
States” following ‘‘Attorney General’” are omitted as
unnecessary. The words ‘“‘In a case in which’ are sub-
stituted for “In cases where’’. The word ‘‘result’ is sub-
stituted for ‘‘ensue’. In the fourth sentence, the words
“provided for above’ following the last word ‘‘applica-
tion” are omitted as unnecessary. In the last sentence,
the word ‘‘applies’ is substituted for ‘‘shall apply’’.

AMENDMENTS

1984—Subsec. (b). Pub. L. 98-620 struck out provisions
that the hearing on an application for an interlocutory
injunction be given preference and expedited and heard
at the earliest practicable date after the expiration of
the notice of hearing on the application, and that on
the final hearing of any proceeding to review any order
under this chapter, the same requirements as to prece-
dence and expedition was to apply.
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EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620
set out as an Effective Date note under section 1657 of
this title.

§2350. Review in Supreme Court on certiorari or
certification

(a) An order granting or denying an interlocu-
tory injunction under section 2349(b) of this title
and a final judgment of the court of appeals in
a proceeding to review under this chapter are
subject to review by the Supreme Court on a
writ of certiorari as provided by section 1254(1)
of this title. Application for the writ shall be
made within 45 days after entry of the order and
within 90 days after entry of the judgment, as
the case may be. The United States, the agency,
or an aggrieved party may file a petition for a
writ of certiorari.

(b) The provisions of section 1254(2) of this
title, regarding certification, and of section
2101(f) of this title, regarding stays, also apply
to proceedings under this chapter.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
624; amended Pub. L. 100-352, §5(e), June 27, 1988,
102 Stat. 663.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.8.C. 1040. Dec. 29, 1950, ch. 1189, §10, 64

Stat. 1132.

The words ‘‘of the United States’ following ‘‘Su-
preme Court’” are omitted as unnecessary because the
term ‘‘Supreme Court” as used in title 28 means the
Supreme Court of the United States.

The words ‘‘section 2101(f) of this title” are sub-
stituted for ‘‘section 2101(e) of Title 28’° on authority of
the Act of May 24, 1949, ch. 139, §106(b), 63 Stat. 104,
which redesignated subsection (e) of section 2101 as sub-
section (f).

AMENDMENTS

1988—Subsec. (b). Pub. L. 100-352 substituted ‘1254(2)"
for <“1254(3)".

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-352 effective ninety days
after June 27, 1988, except that such amendment not to
apply to cases pending in Supreme Court on such effec-
tive date or affect right to review or manner of review-
ing judgment or decree of court which was entered be-
fore such effective date, see section 7 of Pub. L. 100-352,
set out as a note under section 1254 of this title.

§2351. Enforcement of orders by district courts

The several district courts have jurisdiction
specifically to enforce, and to enjoin and re-
strain any person from violating any order is-
sued under section 193 of title 7.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
624.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.8.C. 1042. Dec. 29, 1950, ch. 1189, §12, 64

Stat. 1132.

The words ‘‘United States” preceding ‘‘district
court” are omitted as unnecessary because the term
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“district court’” as used in title 28 means a United
States district court. See section 451 of title 28, United
States Code. The words ‘‘have jurisdiction’ are sub-
stituted for ‘‘are vested with jurisdiction’. The words
‘“‘heretofore or hereafter’” following ‘‘order’ are omit-
ted as unnecessary and any existing rights and liabil-
ities are preserved by technical sections 7 and 8.

[§ 2352. Repealed. Pub. L. 89-773, §4, Nov. 6, 1966,
80 Stat. 1323]

Section, Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
624, directed the several courts of appeals to adopt and
promulgate rules, subject to the approval of the Judi-
cial Conference of the United States, governing the
practice and procedure, including prehearing con-
ference procedure, in proceedings to review orders
under this chapter. See section 2072 of this title.

SAVINGS PROVISION

Section 4 of Pub. L. 89-773 provided in part that the
repeal of this section shall not operate to invalidate or
repeal rules adopted under the authority of this section
prior to the enactment of Pub. L. 89-773, which rules
shall remain in effect until superseded by rules pre-
scribed under authority of section 2072 of this title as
amended by Pub. L. 89-773.

[§2353. Repealed. Pub. L. 97-164, title I, §138,
Apr. 2, 1982, 96 Stat. 42]

Section, added Pub. L. 91-577, title III, §143(c), Dec.
24, 1970, 84 Stat. 1559, gave the court of appeals non-
exclusive jurisdiction to hear appeals under section 71
of the Plant Variety Protection Act (7 U.S.C. 2461). See
section 1295(a)(8) of this title.

EFFECTIVE DATE OF REPEAL

Repeal effective Oct. 1, 1982, see section 402 of Pub. L.
97-164, set out as an Effective Date of 1982 Amendment
note under section 171 of this title.

CHAPTER 159—INTERPLEADER

Sec.

2361. Process and procedure.

§2361. Process and procedure

In any civil action of interpleader or in the na-
ture of interpleader under section 1335 of this
title, a district court may issue its process for
all claimants and enter its order restraining
them from instituting or prosecuting any pro-
ceeding in any State or United States court af-
fecting the property, instrument or obligation
involved in the interpleader action until further
order of the court. Such process and order shall
be returnable at such time as the court or judge
thereof directs, and shall be addressed to and
served by the United States marshals for the re-
spective districts where the claimants reside or
may be found.

Such district court shall hear and determine
the case, and may discharge the plaintiff from
further liability, make the injunction perma-
nent, and make all appropriate orders to enforce
its judgment.

(June 25, 1948, ch. 646, 62 Stat. 970; May 24, 1949,
ch. 139, §117, 63 Stat. 105.)
HISTORICAL AND REVISION NOTES
1948 AcT

Based on title 28, U.S.C., 1940 ed., §41(26) (Mar. 3, 1911,
ch. 231, §24, par. 26, as added Jan. 20, 1936, ch. 13, §1, 49
Stat. 1096).
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Jurisdiction and venue provisions of section 41(26) of
title 28, U.S.C., 1940 ed., appear in sections 1335 and 1397
of this title.

Subsection (e) of section 41(26) of title 28, U.S.C., 1940
ed., relating to defense in nature of interpleader and
joinder of additional parties, was omitted as unneces-
sary, such matters being governed by the Federal Rules
of Civil Procedure.

Words, ‘“‘Notwithstanding any provision of part I of
this title to the contrary’” were omitted as unneces-
sary, since the revised title contains no ‘‘contrary pro-
visions.”

Changes were made in phraseology.

1949 AcT

This section makes clear that section 2361 of title 28,
U.S.C., applies only to statutory actions and not to
general equity interpleader suits in which the jurisdic-
tional amount and diversity of citizenship require-
ments are the same as in other diversity cases.

AMENDMENTS

1949—Act May 24, 1949, substituted ‘“‘In any civil ac-
tion of interpleader or in the nature of interpleader
under section 1335 under this title” for ‘“‘In any inter-
pleader action,”, and inserted ‘‘or prosecuting” be-
tween ‘‘instituting”’ and ‘‘any proceeding’’.

CHAPTER 161—UNITED STATES AS PARTY

GENERALLY

Sec.

2401. Time for commencing action against United
States.

2402. Jury trial in actions against United States.

2403. Intervention by United States or a State;
constitutional question.

2404. Death of defendant in damage action.

2405. Garnishment.

2406. Credits in actions by United States; prior dis-
allowance.

2407. Delinquents for public money; judgment at
return term; continuance.

2408. Security not required of United States.

2409. Partition actions involving United States.

2409a. Real property quiet title actions.

2410. Actions affecting property on which United
States has lien.

2411. Interest.

2412, Costs and fees.

2413. Executions in favor of United States.

2414. Payment of judgments and compromise set-
tlements.

2415. Time for commencing actions brought by the
United States.

2416. Time for commencing actions brought by the

United States—Exclusions.

HISTORICAL AND REVISION NOTES
1949 AcT

This section amends the analysis of chapter 161 of
title 28, U.S.C., to conform item 2411 therein with the
catch line of section 2411 of such title as amended by
another section of this bill.

AMENDMENTS

1980—Pub. L. 96-481, title II, §204(b), Oct. 21, 1980, 94
Stat. 2329, substituted ‘‘Costs and fees” for ‘‘Costs” in
item 2412.

1976—Pub. L. 94-381, §6, Aug. 12, 1976, 90 Stat. 1120, in-
serted ‘‘or a State’ after ‘““United States’ in item 2403.

1972—Pub. L. 92-562, §3(b), Oct. 25, 1972, 86 Stat. 1177,
added item 2409a.

1966—Pub. L. 89-505, §2, July 18, 1966, 80 Stat. 305,
added items 2415 and 2416.

1961—Pub. L. 87-187, §2, Aug. 30, 1961, 75 Stat. 416, sub-
stituted ‘‘and compromise settlements’ for ‘‘against
the United States’ in item 2414.
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Page 5211 TITLE 42—THE PUBLIC
Sec.

SUBCHAPTER I—POLICIES AND GOALS

4331. Congressional declaration of national envi-
ronmental policy.

4332. Cooperation of agencies; reports; availability
of information; recommendations; inter-
national and national coordination of ef-
forts.

4333. Conformity of administrative procedures to
national environmental policy.

4334. Other statutory obligations of agencies.

4335. Efforts supplemental to existing authoriza-
tions.

SUBCHAPTER II—COUNCIL ON ENVIRONMENTAL
QUALITY

4341. Omitted.

4342. Establishment; membership; Chairman; ap-
pointments.

4343. Employment of personnel, experts and con-
sultants.

4344. Duties and functions.

4345. Consultation with Citizens’ Advisory Com-
mittee on Environmental Quality and other
representatives.

4346. Tenure and compensation of members.

4346a. Travel reimbursement by private organiza-
tions and Federal, State, and local govern-
ments.

4346D. Expenditures in support of international ac-
tivities.

4347. Authorization of appropriations.

SUBCHAPTER III—MISCELLANEOUS PROVISIONS
4361, 4361a. Repealed.

4361b. Implementation by Administrator of Envi-
ronmental Protection Agency of recom-
mendations of “CHESS” Investigative Re-
port; waiver; inclusion of status of imple-
mentation requirements in annual revisions
of plan for research, development, and dem-
onstration.

4361c. Staff management.

4362. Interagency cooperation on prevention of en-
vironmental cancer and heart and lung dis-
ease.

4362a.. Membership of Task Force on Environmental
Cancer and Heart and Lung Disease.

4363. Continuing and long-term environmental re-
search and development.

4363a. Pollution control technologies demonstra-
tions.

4364. Expenditure of funds for research and devel-
opment related to regulatory program ac-
tivities.

4365. Science Advisory Board.

4366. Identification and coordination of research,
development, and demonstration activities.

4366a. Omitted.

43617. Reporting requirements of financial interests
of officers and employees of Environmental
Protection Agency.

4368. Grants to qualified citizens groups.

4368a. Utilization of talents of older Americans in
projects of pollution prevention, abate-
ment, and control.

4368D. General assistance program.

4369. Miscellaneous reports.

4369a. Reports on environmental research and devel-
opment activities of Agency.

43170. Reimbursement for use of facilities.

4370a. Assistant Administrators of Environmental
Protection Agency; appointment; duties.

4370b. Availability of fees and charges to carry out
Agency programs.

4370c. Environmental Protection Agency fees.

4370d. Percentage of Federal funding for organiza-

tions owned by socially and economically
disadvantaged individuals.
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Sec.

4370e. Working capital fund in Treasury.

4370f. Availability of funds after expiration of pe-
riod for liquidating obligations.

4370g. Availability of funds for uniforms and certain
services.

4370h. Availability of funds for facilities.

§4321. Congressional declaration of purpose

The purposes of this chapter are: To declare a
national policy which will encourage productive
and enjoyable harmony between man and his en-
vironment; to promote efforts which will pre-
vent or eliminate damage to the environment
and biosphere and stimulate the health and wel-
fare of man; to enrich the understanding of the
ecological systems and natural resources impor-
tant to the Nation; and to establish a Council on
Environmental Quality.

(Pub. L. 91-190, §2, Jan. 1, 1970, 83 Stat. 852.)

SHORT TITLE

Section 1 Pub. L. 91-190 provided: ‘“That this Act [en-
acting this chapter] may be cited as the ‘National Envi-
ronmental Policy Act of 1969°.”

TRANSFER OF FUNCTIONS

Enforcement functions of Secretary or other official
in Department of the Interior related to compliance
with system activities requiring coordination and ap-
proval under this chapter, and enforcement functions of
Secretary or other official in Department of Agri-
culture, insofar as they involve lands and programs
under jurisdiction of that Department, related to com-
pliance with this chapter with respect to pre-construc-
tion, construction, and initial operation of transpor-
tation system for Canadian and Alaskan natural gas
transferred to Federal Inspector, Office of Federal In-
spector for Alaska Natural Gas Transportation System,
until first anniversary of date of initial operation of
Alaska Natural Gas Transportation System, see Reorg.
Plan No. 1 of 1979, §§102(e), (f), 203(a), 44 F.R. 33663,
33666, 93 Stat. 1373, 1376, effective July 1, 1979, set out in
the Appendix to Title 5, Government Organization and
Employees. Office of Federal Inspector for the Alaska
Natural Gas Transportation System abolished and
functions and authority vested in Inspector transferred
to Secretary of Energy by section 3012(b) of Pub. L.
102-486, set out as an Abolition of Office of Federal In-
spector note under section 719e of Title 15, Commerce
and Trade. Functions and authority vested in Sec-
retary of Energy subsequently transferred to Federal
Coordinator for Alaska Natural Gas Transportation
Projects by section 720d(f) of Title 15.

EMERGENCY PREPAREDNESS FUNCTIONS

For assignment of certain emergency preparedness
functions to Administrator of Environmental Protec-
tion Agency, see Parts 1, 2, and 16 of Ex. Ord. No. 12656,
Nov. 18, 1988, 53 F.R. 47491, set out as a note under sec-
tion 5195 of this title.

MODIFICATION OR REPLACEMENT OF EXECUTIVE ORDER
No. 13423

Pub. L. 111-117, div. C, title VII, §742(b), Dec. 16, 2009,
123 Stat. 3216, provided that: ‘‘Hereafter, the President
may modify or replace Executive Order No. 13423 [set
out as a note under this section] if the President deter-
mines that a revised or new executive order will
achieve equal or better environmental or energy effi-
ciency results.”

Pub. L. 111-8, div. D, title VII, §748, Mar. 11, 2009, 123
Stat. 693, which provided that Ex. Ord. No. 13423 (set
out as a note under this section) would remain in effect
on and after Mar. 11, 2009, except as otherwise provided
by law after Mar. 11, 2009, was repealed by Pub. L.

Page 161 of 166
§4321

154



USCA Case #14-1225
Page 5251

Document
TITLE 42—TH

Guam, American Samoa, the United States Virgin Is-
lands, and the Northern Mariana Islands, and associ-
ated territorial waters and airspace;

(n) “water consumption intensity’” means water con-
sumption per square foot of building space; and

(0) ‘‘zero-net-energy building”’ means a building that
is designed, constructed, and operated to require a
greatly reduced quantity of energy to operate, meet the
balance of energy needs from sources of energy that do
not produce greenhouse gases, and therefore result in
no net emissions of greenhouse gases and be economi-
cally viable.

SEC. 20. General Provisions.

(a) This order shall be implemented in a manner con-
sistent with applicable law and subject to the availabil-
ity of appropriations.

(b) Nothing in this order shall be construed to impair
or otherwise affect the functions of the OMB Director
relating to budgetary, administrative, or legislative
proposals.

(c) This order is intended only to improve the inter-
nal management of the Federal Government and is not
intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in eq-
uity by any party against the United States, its depart-
ments, agencies, or entities, its officers, employees, or
agents, or any other person.

BARACK OBAMA.
SUBCHAPTER I—POLICIES AND GOALS

§4331. Congressional declaration of national en-
vironmental policy

(a) The Congress, recognizing the profound im-
pact of man’s activity on the interrelations of
all components of the natural environment, par-
ticularly the profound influences of population
growth, high-density urbanization, industrial
expansion, resource exploitation, and new and
expanding technological advances and recogniz-
ing further the critical importance of restoring
and maintaining environmental quality to the
overall welfare and development of man, de-
clares that it is the continuing policy of the
Federal Government, in cooperation with State
and local governments, and other concerned
public and private organizations, to use all prac-
ticable means and measures, including financial
and technical assistance, in a manner calculated
to foster and promote the general welfare, to
create and maintain conditions under which
man and nature can exist in productive har-
mony, and fulfill the social, economic, and other
requirements of present and future generations
of Americans.

(b) In order to carry out the policy set forth in
this chapter, it is the continuing responsibility
of the Federal Government to use all practicable
means, consistent with other essential consider-
ations of national policy, to improve and coordi-
nate Federal plans, functions, programs, and re-
sources to the end that the Nation may—

(1) fulfill the responsibilities of each genera-
tion as trustee of the environment for succeed-
ing generations;

(2) assure for all Americans safe, healthful,
productive, and esthetically and culturally
pleasing surroundings;

(3) attain the widest range of beneficial uses
of the environment without degradation, risk
to health or safety, or other undesirable and
unintended consequences;

(4) preserve important historic, cultural, and
natural aspects of our national heritage, and

Filed: 03/23/2015
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maintain, wherever possible, an environment
which supports diversity and variety of indi-
vidual choice;

(5) achieve a balance between population and
resource use which will permit high standards
of living and a wide sharing of life’s amenities;
and

(6) enhance the quality of renewable re-
sources and approach the maximum attainable
recycling of depletable resources.

(c) The Congress recognizes that each person
should enjoy a healthful environment and that
each person has a responsibility to contribute to
the preservation and enhancement of the envi-
ronment.

(Pub. L. 91-190, title I, §101, Jan. 1, 1970, 83 Stat.
852.)

COMMISSION ON POPULATION GROWTH AND THE
AMERICAN FUTURE

Pub. L. 91-213, §§1-9, Mar. 16, 1970, 84 Stat. 67-69, es-
tablished the Commission on Population Growth and
the American Future to conduct and sponsor such stud-
ies and research and make such recommendations as
might be necessary to provide information and edu-
cation to all levels of government in the United States,
and to our people regarding a broad range of problems
associated with population growth and their implica-
tions for America’s future; prescribed the composition
of the Commission; provided for the appointment of its
members, and the designation of a Chairman and Vice
Chairman; required a majority of the members of the
Commission to constitute a quorum, but allowed a less-
er number to conduct hearings; prescribed the com-
pensation of members of the Commission; required the
Commission to conduct an inquiry into certain pre-
scribed aspects of population growth in the United
States and its foreseeable social consequences; provided
for the appointment of an Executive Director and other
personnel and prescribed their compensation; author-
ized the Commission to enter into contracts with pub-
lic agencies, private firms, institutions, and individuals
for the conduct of research and surveys, the prepara-
tion of reports, and other activities necessary to the
discharge of its duties, and to request from any Federal
department or agency any information and assistance
it deems necessary to carry out its functions; required
the General Services Administration to provide admin-
istrative services for the Commission on a reimburs-
able basis; required the Commission to submit an in-
terim report to the President and the Congress one
year after it was established and to submit its final re-
port two years after Mar. 16, 1970; terminated the Com-
mission sixty days after the date of the submission of
its final report; and authorized to be appropriated, out
of any money in the Treasury not otherwise appro-
priated, such amounts as might be necessary to carry
out the provisions of Pub. L. 91-213.

EXECUTIVE ORDER NoO. 11507

Ex. Ord. No. 11507, eff. Feb. 4, 1970, 35 F.R. 2573, which
related to prevention, control, and abatement of air
and water pollution at federal facilities was superseded
by Ex. Ord. No. 11752, eff. Dec. 17, 1973, 38 F.R. 34793, for-
merly set out below.

EXECUTIVE ORDER NoO. 11752

Ex. Ord. No. 11752, Dec. 17, 1973, 38 F.R. 34793, which
related to the prevention, control, and abatement of
environmental pollution at Federal facilities, was re-
voked by Ex. Ord. No. 12088, Oct. 13, 1978, 43 F.R. 47707,
set out as a note under section 4321 of this title.
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§4332. Cooperation of agencies; reports; avail-
ability of information; recommendations;
international and national coordination of
efforts

The Congress authorizes and directs that, to
the fullest extent possible: (1) the policies, regu-
lations, and public laws of the United States
shall be interpreted and administered in accord-
ance with the policies set forth in this chapter,
and (2) all agencies of the Federal Government
shall—

(A) utilize a systematic, interdisciplinary
approach which will insure the integrated use
of the natural and social sciences and the en-
vironmental design arts in planning and in de-
cisionmaking which may have an impact on
man’s environment;

(B) identify and develop methods and proce-
dures, in consultation with the Council on En-
vironmental Quality established by sub-
chapter II of this chapter, which will insure
that presently unquantified environmental
amenities and values may be given appro-
priate consideration in decisionmaking along
with economic and technical considerations;

(C) include in every recommendation or re-
port on proposals for legislation and other
major Federal actions significantly affecting
the quality of the human environment, a de-
tailed statement by the responsible official
on—

(i) the environmental impact of the pro-
posed action,

(ii) any adverse environmental effects
which cannot be avoided should the proposal
be implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-
term uses of man’s environment and the
maintenance and enhancement of long-term
productivity, and

(v) any irreversible and irretrievable com-
mitments of resources which would be in-
volved in the proposed action should it be
implemented.

Prior to making any detailed statement, the
responsible Federal official shall consult with
and obtain the comments of any Federal agen-
cy which has jurisdiction by law or special ex-
pertise with respect to any environmental im-
pact involved. Copies of such statement and
the comments and views of the appropriate
Federal, State, and local agencies, which are
authorized to develop and enforce environ-
mental standards, shall be made available to
the President, the Council on Environmental
Quality and to the public as provided by sec-
tion 552 of title 5, and shall accompany the
proposal through the existing agency review
processes;

(D) Any detailed statement required under
subparagraph (C) after January 1, 1970, for any
major Federal action funded under a program
of grants to States shall not be deemed to be
legally insufficient solely by reason of having
been prepared by a State agency or official, if:

(i) the State agency or official has state-
wide jurisdiction and has the responsibility
for such action,

(ii) the responsible Federal official fur-
nishes guidance and participates in such
preparation,
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(iii) the responsible Federal official inde-
pendently evaluates such statement prior to
its approval and adoption, and

(iv) after January 1, 1976, the responsible
Federal official provides early notification
to, and solicits the views of, any other State
or any Federal land management entity of
any action or any alternative thereto which
may have significant impacts upon such
State or affected Federal land management
entity and, if there is any disagreement on
such impacts, prepares a written assessment
of such impacts and views for incorporation
into such detailed statement.

The procedures in this subparagraph shall not
relieve the Federal official of his responsibil-
ities for the scope, objectivity, and content of
the entire statement or of any other respon-
sibility under this chapter; and further, this
subparagraph does not affect the legal suffi-
ciency of statements prepared by State agen-
cies with less than statewide jurisdiction.!

(E) study, develop, and describe appropriate
alternatives to recommended courses of action
in any proposal which involves unresolved
conflicts concerning alternative uses of avail-
able resources;

(F) recognize the worldwide and long-range
character of environmental problems and,
where consistent with the foreign policy of the
United States, lend appropriate support to ini-
tiatives, resolutions, and programs designed to
maximize international cooperation in antici-
pating and preventing a decline in the quality
of mankind’s world environment;

(G) make available to States, counties, mu-
nicipalities, institutions, and individuals, ad-
vice and information wuseful in restoring,
maintaining, and enhancing the quality of the
environment;

(H) initiate and utilize ecological informa-
tion in the planning and development of re-
source-oriented projects; and

(I) assist the Council on Environmental
Quality established by subchapter II of this
chapter.

(Pub. L. 91-190, title I, §102, Jan. 1, 1970, 83 Stat.
853; Pub. L. 94-83, Aug. 9, 1975, 89 Stat. 424.)

AMENDMENTS

1975—Subpars. (D) to (I). Pub. L. 94-83 added subpar.
(D) and redesignated former subpars. (D) to (H) as (E)
to (I), respectively.

CERTAIN COMMERCIAL SPACE LAUNCH ACTIVITIES

Pub. L. 104-88, title IV, §401, Dec. 29, 1995, 109 Stat.
955, provided that: ‘“The licensing of a launch vehicle or
launch site operator (including any amendment, exten-
sion, or renewal of the license) under [former] chapter
701 of title 49, United States Code [now chapter 509
(§50901 et seq.) of Title 51, National and Commercial
Space Programs], shall not be considered a major Fed-
eral action for purposes of section 102(C) of the Na-
tional Environmental Policy Act of 1969 (42 U.S.C.
4332(C)) if—

‘(1) the Department of the Army has issued a per-
mit for the activity; and

‘(2) the Army Corps of Engineers has found that
the activity has no significant impact.”’

180 in original. The period probably should be a semicolon.
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(H) initiate and utilize ecological informa-
tion in the planning and development of re-
source-oriented projects; and

(I) assist the Council on Environmental
Quality established by subchapter II of this
chapter.

(Pub. L. 91-190, title I, §102, Jan. 1, 1970, 83 Stat.
853; Pub. L. 94-83, Aug. 9, 1975, 89 Stat. 424.)

AMENDMENTS

1975—Subpars. (D) to (I). Pub. L. 94-83 added subpar.
(D) and redesignated former subpars. (D) to (H) as (E)
to (I), respectively.

CERTAIN COMMERCIAL SPACE LAUNCH ACTIVITIES

Pub. L. 104-88, title IV, §401, Dec. 29, 1995, 109 Stat.
955, provided that: ‘“The licensing of a launch vehicle or
launch site operator (including any amendment, exten-
sion, or renewal of the license) under chapter 701 of
title 49, United States Code, shall not be considered a
major Federal action for purposes of section 102(C) of
the National Environmental Policy Act of 1969 (42
U.S.C. 4332(C)) if—

‘(1) the Department of the Army has issued a per-
mit for the activity; and

‘(2) the Army Corps of Engineers has found that
the activity has no significant impact.”

EX. ORD. NoO. 13352. FACILITATION OF COOPERATIVE
CONSERVATION

Ex. Ord. No. 13352, Aug. 26, 2004, 69 F.R. 52989, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, it is hereby ordered as follows:

SECTION 1. Purpose. The purpose of this order is to en-
sure that the Departments of the Interior, Agriculture,
Commerce, and Defense and the Environmental Protec-
tion Agency implement laws relating to the environ-
ment and natural resources in a manner that promotes
cooperative conservation, with an emphasis on appro-
priate inclusion of local participation in Federal deci-
sionmaking, in accordance with their respective agency
missions, policies, and regulations.

SEC. 2. Definition. As used in this order, the term ‘‘co-
operative conservation’” means actions that relate to
use, enhancement, and enjoyment of natural resources,
protection of the environment, or both, and that in-
volve collaborative activity among Federal, State,
local, and tribal governments, private for-profit and
nonprofit institutions, other nongovernmental entities
and individuals.

SEC. 3. Federal Activities. To carry out the purpose of
this order, the Secretaries of the Interior, Agriculture,
Commerce, and Defense and the Administrator of the
Environmental Protection Agency shall, to the extent
permitted by law and subject to the availability of ap-
propriations and in coordination with each other as ap-
propriate:

(a) carry out the programs, projects, and activities of
the agency that they respectively head that implement
laws relating to the environment and natural resources
in a manner that:

(i) facilitates cooperative conservation;

(ii) takes appropriate account of and respects the
interests of persons with ownership or other legally
recognized interests in land and other natural re-
sources;

(iii) properly accommodates local participation in
Federal decisionmaking; and

(iv) provides that the programs, projects, and ac-
tivities are consistent with protecting public health
and safety;

(b) report annually to the Chairman of the Council on
Environmental Quality on actions taken to implement
this order; and

(c) provide funding to the Office of Environmental
Quality Management Fund (42 U.S.C. 4375) for the Con-
ference for which section 4 of this order provides.
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SEC. 4. White House Conference on Cooperative Con-
servation. The Chairman of the Council on Environ-
mental Quality shall, to the extent permitted by law
and subject to the availability of appropriations:

(a) convene not later than 1 year after the date of
this order, and thereafter at such times as the Chair-
man deems appropriate, a White House Conference on
Cooperative Conservation (Conference) to facilitate the
exchange of information and advice relating to (i) coop-
erative conservation and (ii) means for achievement of
the purpose of this order; and

(b) ensure that the Conference obtains information in
a manner that seeks from Conference participants their
individual advice and does not involve collective judg-
ment or consensus advice or deliberation.

SEC. 5. General Provision. This order is not intended
to, and does not, create any right or benefit, sub-
stantive or procedural, enforceable at law or in equity
by any party against the United States, its depart-
ments, agencies, instrumentalities or entities, its offi-
cers, employees or agents, or any other person.

GEORGE W. BUSH.

§4333. Conformity of administrative procedures
to national environmental policy

All agencies of the Federal Government shall
review their present statutory authority, admin-
istrative regulations, and current policies and
procedures for the purpose of determining
whether there are any deficiencies or inconsist-
encies therein which prohibit full compliance
with the purposes and provisions of this chapter
and shall propose to the President not later than
July 1, 1971, such measures as may be necessary
to bring their authority and policies into con-
formity with the intent, purposes, and proce-
dures set forth in this chapter.

(Pub. L. 91-190, title I, §103, Jan. 1, 1970, 83 Stat.
854.)

§ 4334. Other statutory obligations of agencies

Nothing in section 4332 or 4333 of this title
shall in any way affect the specific statutory ob-
ligations of any Federal agency (1) to comply
with criteria or standards of environmental
quality, (2) to coordinate or consult with any
other Federal or State agency, or (3) to act, or
refrain from acting contingent upon the recom-
mendations or certification of any other Federal
or State agency.

(Pub. L. 91-190, title I, §104, Jan. 1, 1970, 83 Stat.
854.)

§4335. Efforts supplemental to existing author-
izations

The policies and goals set forth in this chapter
are supplementary to those set forth in existing
authorizations of Federal agencies.

(Pub. L. 91-190, title I, §105, Jan. 1, 1970, 83 Stat.
854.)

SUBCHAPTER II—COUNCIL ON
ENVIRONMENTAL QUALITY

§4341. Omitted
CODIFICATION

Section, Pub. L. 91-190, title II, §201, Jan. 1, 1970, 83
Stat. 8564, which required the President to transmit to
Congress annually an Environmental Quality Report,
terminated, effective May 15, 2000, pursuant to section
3003 of Pub. L. 104-66, as amended, set out as a note
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istrative regulations, and current policies and
procedures for the purpose of determining
whether there are any deficiencies or inconsist-
encies therein which prohibit full compliance
with the purposes and provisions of this chapter
and shall propose to the President not later than
July 1, 1971, such measures as may be necessary
to bring their authority and policies into con-
formity with the intent, purposes, and proce-
dures set forth in this chapter.

(Pub. L. 91-190, title I, §103, Jan. 1, 1970, 83 Stat.
854.)

§4334. Other statutory obligations of agencies

Nothing in section 4332 or 4333 of this title
shall in any way affect the specific statutory ob-
ligations of any Federal agency (1) to comply
with criteria or standards of environmental
quality, (2) to coordinate or consult with any
other Federal or State agency, or (3) to act, or
refrain from acting contingent upon the recom-
mendations or certification of any other Federal
or State agency.

(Pub. L. 91-190, title I, §104, Jan. 1, 1970, 83 Stat.
854.)

§4335. Efforts supplemental to existing author-
izations

The policies and goals set forth in this chapter
are supplementary to those set forth in existing
authorizations of Federal agencies.

(Pub. L. 91-190, title I, §105, Jan. 1, 1970, 83 Stat.
854.)

SUBCHAPTER II—COUNCIL ON
ENVIRONMENTAL QUALITY

§4341. Omitted
CODIFICATION

Section, Pub. L. 91-190, title II, §201, Jan. 1, 1970, 83
Stat. 8564, which required the President to transmit to
Congress annually an Environmental Quality Report,
terminated, effective May 15, 2000, pursuant to section
3003 of Pub. L. 104-66, as amended, set out as a note
under section 1113 of Title 31, Money and Finance. See,
also, item 1 on page 41 of House Document No. 103-7.

§4342. Establishment; membership; Chairman;
appointments

There is created in the Executive Office of the
President a Council on Environmental Quality
(hereinafter referred to as the ‘““‘Council’’). The
Council shall be composed of three members who
shall be appointed by the President to serve at
his pleasure, by and with the advice and consent
of the Senate. The President shall designate one
of the members of the Council to serve as Chair-
man. Each member shall be a person who, as a
result of his training, experience, and attain-
ments, is exceptionally well qualified to analyze
and interpret environmental trends and infor-
mation of all kinds; to appraise programs and
activities of the Federal Government in the
light of the policy set forth in subchapter I of
this chapter; to be conscious of and responsive
to the scientific, economic, social, esthetic, and
cultural needs and interests of the Nation; and
to formulate and recommend national policies
to promote the improvement of the quality of
the environment.
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§4344

(Pub. L. 91-190, title II, §202, Jan. 1, 1970, 83 Stat.
854.)

COUNCIL ON ENVIRONMENTAL QUALITY; REDUCTION OF
MEMBERS

Provisions stating that notwithstanding this section,
the Council was to consist of one member, appointed by
the President, by and with the advice and consent of
the Senate, serving as chairman and exercising all pow-
ers, functions, and duties of the Council, were con-
tained in the Department of the Interior, Environment,
and Related Agencies Appropriations Act, 2006, Pub. L.
109-54, title III, Aug. 2, 2005, 119 Stat. 543, and were re-
peated in provisions of subsequent appropriations acts
which are not set out in the Code. Similar provisions
were also contained in the following prior appropria-
tions acts:

Pub. L. 108-447, div. I, title III, Dec. 8, 2004, 118 Stat.

3332.

Pub. L. 108-199, div. G, title III, Jan. 23, 2004, 118 Stat.
408.

Pub. L. 108-7, div. K, title III, Feb. 20, 2003, 117 Stat.
514.

Pub. L. 107-73, title III, Nov. 26, 2001, 115 Stat. 686.

Pub. L. 106-377, §1(a)(1) [title III], Oct. 27, 2000, 114
Stat. 1441, 1441A-45.

Pub. L. 106-74, title III, Oct. 20, 1999, 113 Stat. 1084.

Pub. L. 105-276, title III, Oct. 21, 1998, 112 Stat. 2500.

Pub. L. 105-65, title III, Oct. 27, 1997, 111 Stat. 1375.

§4343. Employment of personnel, experts and
consultants

(a) The Council may employ such officers and
employees as may be necessary to carry out its
functions under this chapter. In addition, the
Council may employ and fix the compensation of
such experts and consultants as may be nec-
essary for the carrying out of its functions
under this chapter, in accordance with section
3109 of title 5 (but without regard to the last
sentence thereof).

(b) Notwithstanding section 1342 of title 31, the
Council may accept and employ voluntary and
uncompensated services in furtherance of the
purposes of the Council.

(Pub. L. 91-190, title II, §203, Jan. 1, 1970, 83 Stat.
855; Pub. L. 94-52, §2, July 3, 1975, 89 Stat. 258.)

REFERENCES IN TEXT

The last sentence of section 3109 of title 5, referred to
in subsec. (a), probably means the last sentence of sec-
tion 3109(b) of title 5, which was the last sentence of
that section when the reference was enacted. Since
then, section 3109 of title 5 has been amended to add
subsecs. (¢) to (e) at the end.

CODIFICATION

In subsec. (b), ‘‘section 1342 of title 31 substituted
for ‘‘section 3679(b) of the Revised Statutes (31 U.S.C.
665(b))”’ on authority of Pub. L. 97-258, §4(b), Sept. 13,
1982, 96 Stat. 1067, the first section of which enacted
Title 31, Money and Finance.

AMENDMENTS

1975—Pub. L. 94-52 designated existing provisions as
subsec. (a) and added subsec. (b).

§ 4344. Duties and functions
It shall be the duty and function of the Coun-
cil—
(1) to assist and advise the President in the

preparation of the Environmental Quality Re-
port required by section 43411 of this title;

1See References in Text note below.
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(2) to gather timely and authoritative infor-
mation concerning the conditions and trends
in the quality of the environment both current
and prospective, to analyze and interpret such
information for the purpose of determining
whether such conditions and trends are inter-
fering, or are likely to interfere, with the
achievement of the policy set forth in sub-
chapter I of this chapter, and to compile and
submit to the President studies relating to
such conditions and trends;

(3) to review and appraise the various pro-
grams and activities of the Federal Govern-
ment in the light of the policy set forth in sub-
chapter I of this chapter for the purpose of de-
termining the extent to which such programs
and activities are contributing to the achieve-
ment of such policy, and to make recom-
mendations to the President with respect
thereto;

(4) to develop and recommend to the Presi-
dent national policies to foster and promote
the improvement of environmental quality to
meet the conservation, social, economic,
health, and other requirements and goals of
the Nation;

(6) to conduct investigations, studies, sur-
veys, research, and analyses relating to eco-
logical systems and environmental quality;

(6) to document and define changes in the
natural environment, including the plant and
animal systems, and to accumulate necessary
data and other information for a continuing
analysis of these changes or trends and an in-
terpretation of their underlying causes;

(7) to report at least once each year to the
President on the state and condition of the en-
vironment; and

(8) to make and furnish such studies, reports
thereon, and recommendations with respect to
matters of policy and legislation as the Presi-
dent may request.

(Pub. L. 91-190, title II, §204, Jan. 1, 1970, 83 Stat.
855.)

REFERENCES IN TEXT

Section 4341 of this title, referred to in par. (1), was
omitted from the Code.
TRANSFER OF FUNCTIONS
So much of functions of Council on Environmental
Quality under par. (5) of this section as pertains to eco-
logical systems transferred to Administrator of Envi-
ronmental Protection Agency by Reorg. Plan No. 3 of

1970, §2(a)(b), eff. Dec. 2, 1970, 35 F.R. 15623, 84 Stat. 2086,
set out under section 4321 of this title.

§4345. Consultation with Citizens’ Advisory Com-
mittee on Environmental Quality and other
representatives

In exercising its powers, functions, and duties
under this chapter, the Council shall—

(1) consult with the Citizens’ Advisory Com-
mittee on Environmental Quality established
by Executive Order numbered 11472, dated May
29, 1969, and with such representatives of
science, industry, agriculture, labor, conserva-
tion organizations, State and local govern-
ments and other groups, as it deems advisable;
and

(2) utilize, to the fullest extent possible, the
services, facilities, and information (including
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statistical information) of public and private
agencies and organizations, and individuals, in
order that duplication of effort and expense
may be avoided, thus assuring that the Coun-
cil’s activities will not unnecessarily overlap
or conflict with similar activities authorized
by law and performed by established agencies.

(Pub. L. 91-190, title II, §205, Jan. 1, 1970, 83 Stat.
8565.)

REFERENCES IN TEXT

Executive Order numbered 11472, dated May 29, 1969,
referred to in par. (1), is set out as a note under section
4321 of this title.

CITIZENS’ ADVISORY COMMITTEE ON ENVIRONMENTAL
QUALITY

For provisions relating to termination of Citizens’
Advisory Committee on Environmental Quality, see
Ex. Ord. No. 12007, Aug. 22, 1977, 42 F.R. 42839, set out as
a note under section 14 of the Federal Advisory Com-
mittee Act in the Appendix to Title 5, Government Or-
ganization and Employees.

§4346. Tenure and compensation of members

Members of the Council shall serve full time
and the Chairman of the Council shall be com-
pensated at the rate provided for Level II of the
Executive Schedule Pay Rates (b U.S.C. 5313).
The other members of the Council shall be com-
pensated at the rate provided for Level IV or?l
the Executive Schedule Pay Rates (b U.S.C.
53156).

(Pub. L. 91-190, title II, §206, Jan. 1, 1970, 83 Stat.
856.)

§4346a. Travel reimbursement by private organi-
zations and Federal, State, and local govern-
ments

The Council may accept reimbursements from
any private nonprofit organization or from any
department, agency, or instrumentality of the
Federal Government, any State, or local govern-
ment, for the reasonable travel expenses in-
curred by an officer or employee of the Council
in connection with his attendance at any con-
ference, seminar, or similar meeting conducted
for the benefit of the Council.

(Pub. L. 91-190, title II, §207, as added Pub. L.
94-52, §3, July 3, 1975, 89 Stat. 258.)

§4346b. Expenditures in support of international
activities

The Council may make expenditures in sup-
port of its international activities, including ex-
penditures for: (1) international travel; (2) ac-
tivities in implementation of international
agreements; and (3) the support of international
exchange programs in the United States and in
foreign countries.

(Pub. L. 91-190, title II, §208, as added Pub. L.
94-52, §3, July 3, 1975, 89 Stat. 258.)

§4347. Authorization of appropriations

There are authorized to be appropriated to
carry out the provisions of this chapter not to
exceed $300,000 for fiscal year 1970, $700,000 for

180 in original. Probably should be “‘of”.
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