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In accord with its February 13, 2015 scheduling issuance, on February 23 the Licensing

Board conducted a telephone prehearing conference in this 10 C.F.R. Part 2, Subpart B

enforcement proceeding in which James Chaisson has challenged a July 11, 2014 order issued

by Patricia K. Holahan, Director, of the Nuclear Regulatory Commission’s (NRC) Office of

Enforcement.1  See Tr. at 129S214; see also Licensing Board Order (Scheduling Second

Prehearing Conference) (Feb. 13, 2015) at 1 (unpublished).  Below, we memorialize several

directives regarding the administration and scheduling of this case that the Board outlined

during that prehearing conference.

A. Mr. Chaisson’s Ability to Participate in an Evidentiary Hearing

As the Board noted in its issuance scheduling the prehearing conference and as Mr.

Chaisson confirmed during the conference, he currently has certain physical limitations as a

1 That order prohibits Mr. Chaisson from engaging in NRC-licensed activities for a period
of three years as well as mandates certain additional training requirements.  See In the Matter
of James Chaisson, 79 Fed. Reg. 42,057, 42,057 (July 18, 2014).  
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result of a January 2015 motorcycle accident that may require that he use a wheel chair for a

period of three to six months.  See Tr. at 140S41.  Nonetheless, Mr. Chaisson indicated that he

believes that he is able, both physically and mentally, to participate in any evidentiary hearing

that might be held in the next several months in the vicinity of his home in Orem, Utah.  See Tr.

at 143, 147S48, 203S04.  As a consequence, the Board will move forward with planning for such

a hearing.  

B. Mr. Chaisson’s Continued Participation Using the Agency’s E-Filing System

During the conference, Mr. Chaisson also described his current information technology

limitations as a result of the crash of the hard drive on his laptop computer.  Because of

financial limitations, Mr. Chaisson does not anticipate being able to fix or replace this computer,

but does have access to e-mail and the internet by using one of his children’s computers.  See

Tr. at 144S45.  The Board requested that Mr. Chaisson contact the NRC’s E-Filing system help

desk (at 1-866-672-7640) for assistance in attempting to get a digital certificate loaded onto the

computer he currently is using so that he might continue to utilize the E-Filing system to submit

documents in this case.  Mr. Chaisson indicated he would do so by today and by no later than

Monday, March 2, 2015, he would advise the Board and the NRC staff, by means of an e-mail

to Board law clerk Matthew Zogby, as to whether he had succeeded.  See Tr. at 152S53. 

Depending on the results of Mr. Chaisson’s efforts, the Board will then determine whether it

would be appropriate to grant Mr. Chaisson an exemption from the requirement to utilize the

E-Filing system.  See 10 C.F.R. § 2.302(a), (g).  During the prehearing conference, the staff

indicated that it would not object to the use of e-mail filing going forward for any period during

which Mr. Chaisson is unable use the E-Filing system.  See Tr. at 149.  
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C. Witness Lists     

Noting that the discovery period for this proceeding closed on January 15, 2015, during

the prehearing conference the Board discussed the provisions of 10 C.F.R. § 2.704(c) that

provide for certain pretrial disclosures in a 10 C.F.R. Part 2, Subpart G “formal” proceeding such

as this one.  See Tr. at 154, 157S58.  Section 2.704(c)(1) provides for a party exchange of 

witness lists, which should include the names and addresses of those witnesses that each party

expects to call as well as those that a party might call if the need arises.  The parties agreed to

file lists setting forth their witnesses on or before Friday, March 6, 2015.  

In the case of Mr. Chaisson, the Board would reiterate that his witness list would include

(in addition to himself, if he intends to testify) any witness he anticipates will voluntarily provide

a sworn letter or declaration setting forth information in support of his case,2 as well as any

witness that he believes will only provide testimony involuntarily under a subpoena issued

pursuant to 10 C.F.R. § 2.702.  Additionally, for those witnesses that Mr. Chaisson believes will

voluntarily provide a sworn letter or declaration, he should indicate whether or not that witness

would appear voluntarily at the hearing in person so as to be available live for staff

2 In this regard, to be admissible at the hearing, in accord with 10 C.F.R. § 2.304(d), see
28 U.S.C. § 1746, just before the witness’s signature on the letter or declaration, the following
statement should appear:  

I declare under penalty of perjury that the foregoing is true and
correct to the best of my knowledge and belief. 

Further, to the degree any such document is submitted as an electronic file by Mr. Chaisson via
the agency’s E-Filing system using his digital certificate, the signature block for the witness can
follow the format provided in the example affidavit provided as Attachment A to this issuance,
utilizing the witness’ name, address, phone number and e-mail address and indicating the date
of signature.  See 10 C.F.R. § 2.304(d)(1)(ii).  If, however, the original letter or declaration is a
paper copy that is going to be scanned and submitted electronically, rather than using the
phrase “Executed in Accord with 10 C.F.R. § 2.304(d)” on the signature line, the witness should
sign the document on the signature line in ink.  See id. § 2.304(d)(2).   
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cross-examination.3  Relative to the staff’s witnesses, in the absence of some indication to the

contrary, the Board will assume that all of the staff’s designated witnesses will be available for

live cross-examination by Mr. Chaisson at the hearing.

During the prehearing conference, the Board also discussed the availability to Mr.

Chaisson (and the staff) of the opportunity to subpoena a witness to appear at the hearing who

would not agree to appear voluntarily to provide information.  In this regard, the Board advised

of the usual daily fee (i.e., $40 per day) and travel expense reimbursement requirements that

apply when a party seeks to subpoena a witness to testify at a hearing.  See Tr. at 167; see

also 10 C.F.R. § 2.702(d); 28 U.S.C. § 1821(b)S(c).  Further, when Mr. Chaisson indicated that

he would be interested in issuing witness subpoenas but could not afford to pay the fees and

expenses involved, the Board advised the parties of an existing agency precedent, Consumers

Power Co. (Midland Plant, Units 1 and 2), ALAB-382, 5 NRC 603 (1977), addressing this

possibility.  See Tr. at 179.  In that decision, an Atomic Safety and Licensing Appeal Board

indicated that, notwithstanding the general prohibition on the use of agency funds to pay the

3 As the Board indicated during the conference, if any witness providing Mr. Chaisson
with a supporting statement will not be available voluntarily for live staff cross-examination at the
hearing, the staff will have the option of seeking to take the witness’s deposition (by telephone
and with Mr. Chaisson having the opportunity to participate) for later use at the hearing
consistent with sections 2.704(c)(2) and 2.706(a)(7).  See Tr. at 167S69.  Additionally, in lieu of
deposition testimony, (1) the staff could subpoena the witness to appear at the hearing for live
cross-examination; or (2) the Board would consider arranging for internet or telcom access as
part of the infrastructure for a Utah hearing facility so as to allow such a witness to testify
remotely by web conference (preferably) or audio conference if the staff is willing to undertake
the administration and expense of arranging for internet access or telcom connectivity for the
witness with the Board’s remote hearing system at a Utah hearing site.  The staff’s preference in
this regard as to each of Mr. Chaisson’s identified “voluntary” witnesses should be specified in a
filing made on or before Friday, March 13, 2015.  

And as the prehearing conference transcript reflects, Mr. Chaisson will take
responsibility for ensuring that each witness who agrees to provide him with a supporting
statement is aware that by doing so, they are subject to further staff questioning under oath
regarding that information, either live during the hearing or in a prehearing deposition.  See Tr.
at 187.  
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litigation expenses of parties intervening in an agency licensing proceeding, if (1) a party made

a proper showing that it was unable to afford the costs of procuring the hearing testimony of a

witness; and (2) a licensing board found a “genuine need” for the witness’s testimony in

connection with key issues in the case, the board itself could call that witness, with the agency

paying the usual witness fees and expenses associated with a witness appearance.  Midland,

ALAB-382, 5 NRC at 607S08 & n.6.  While the Midland case involved a licensing action, its

applicability in an agency-initiated enforcement proceeding seems equally, if not more, relevant. 

Accordingly, in his March 6 filing Mr. Chaisson also should list the name and address of

any witness he wishes to call but, in his estimation, will only appear involuntarily, i.e., pursuant

to a subpoena.  Insofar as he contends that his current financial circumstances do not allow him

to pay the costs and expenses associated with subpoenaing that witness, to demonstrate that

the Board should issue a subpoena to such a witness under the Midland decision, he must

make the following additional showings:

1. Per the example included as Attachment A to this issuance,4 Mr. Chaisson must

provide a sworn statement indicating that, because of his financial condition, he

cannot pay the fees and costs associated with subpoenaing the witness to

appear and still provide himself and his dependents with the necessities of life;

see Adkins v. E.I. DuPont de Nemours & Co., 335 U.S. 331, 339 (1948); and     

            2. In a filing to which his above-referenced financial condition statement can be

attached, Mr. Chaisson must make a showing that there is a “genuine need” for

the witness to testify at the hearing regarding one or more key issues in the case,

4 The example at Attachment A presumes that Mr. Chaisson is filing the document via
the agency’s E-Filing system using his digital certificate.  If he cannot do so, then he will likely
need to follow the instructions for signing and submitting a paper document provided in
footnote 2 above.
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a showing in which he must (a) identify the key issue (or issues) about which that

witness has relevant testimony, and (b) describe why the witness’s anticipated

testimony is of central importance in resolving that issue (or issues).5 

The staff will have up to and including Friday, March 13, 2015, within which to file a response to

any request for the Board to subpoena a witness because of Mr. Chaisson’s financial

circumstances.

Additionally in this regard, during the prehearing conference, Mr. Chaisson noted that as

part of the required discovery disclosure process in this proceeding, the staff provided him with

the sworn statements of approximately a dozen individuals who were interviewed by the NRC

Office of Investigations in connection with the staff’s investigation regarding the 2009-10

radiographic device storage incident that resulted in the 2012 confirmatory order that, in turn,

led to the 2014 order now being challenged by Mr. Chaisson.  See Tr. at 160S64.  The Board

requested that on or before Friday, February 27, 2015, the staff provide the Board with a list of

those witnesses that also indicates where their interviews were conducted and whether they

were represented by counsel. 

E. Submission of Evidentiary Material, In Limine Motions, Statements of Position,
and Cross-Examination Plans

In discussing the pretrial disclosure provisions of section 2.704(c) during the prehearing

conference, the Board also advised that (1) it expected the parties to submit prefiled exhibits in

5 In this regard, during the February 23 prehearing conference, after identifying one
potential witness that he felt would not appear voluntarily so as to require a subpoena, Mr.
Chaisson made a brief representation about why this witness would be important to resolving
the issues in his case.  See Tr. at 180.  In support of his showing that there is a “genuine need”
for such a witness consistent with the Midland ruling, Mr. Chaisson should consider providing
this type of information, in expanded form.    
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support of their direct testimony, which the parties indicated was likely to be prefiled as well;6

and (2) with this prefiled material, in accord with section 2.704(c)(3), the Board would entertain

the possibility of allowing an opportunity for the filing of in limine motions, i.e., requests that the

Board, prior to the hearing, exclude certain specific portions of the prefiled evidentiary materials

submitted by another party from the evidentiary record upon which the Board will base its

decision.  See Tr. at 184S85, 192S99.  The Board intends to explore further the use and timing

of these items at the next prehearing conference with the parties.  

Also raised by the Board was the potential filing of statements of position by the parties

prior to the hearing.  See Tr. at 199S201.  These statements, which are a feature of the

10 C.F.R. Part 2, Subpart L “simplified” hearing process, see 10 C.F.R. § 2.1207(a), provide the

parties with an opportunity to set out in writing prior to the hearing their positions on the major

issues in the proceeding.  Because both the staff and Mr. Chaisson indicated an interest in

submitting such statements, this is a matter the Board will explore in more detail in the next

prehearing conference as well.  

Finally, the Board noted that because Subpart G permits a party to cross-examine an

opposing party’s witnesses, section 2.711(c)(1) of the agency’s rules of practice provides for the

6 During the conference, the staff expressed a preference for using prefiled direct
testimony for its witnesses.  See Tr. at 192S93.  Although Mr. Chaisson initially indicated that he
would like to present his own direct testimony live rather than as a prefiled submission, as would
be permitted in this enforcement proceeding under section 2.711(d), following a more detailed
Board explanation of what was involved with prefiled v. live direct testimony, he expressed a
preference for prefiled direct testimony as well.  See Tr. at 193S96, 197S98.  A final election in
this regard is something the Board will explore with the parties in the near future in the context
of setting a firm schedule for prehearing evidentiary filings and the hearing itself.

Additionally, although stating an initial preference for presenting the testimony of each
staff witness individually, in response to a Board question the staff also indicated it could
present witness panels.  The Board advised that the use of witness panels in this enforcement
proceeding is not likely to be acceptable to the Board, particularly in light of the fact that Mr.
Chaisson is acting without counsel.   See Tr. at 196S97.  
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pretrial submission by each party of cross-examination plans pertaining to individual witnesses. 

See Tr. at 138.  Whether and how to employ cross-examination plans is another matter the

Board will discuss in more detail with the parties at the next prehearing conference.

F. Location and Date of the Hearing

Previously, the Board indicated it might conduct the evidentiary hearing in this case in

the vicinity of Mr. Chaisson’s home, which is in Orem, Utah.  See Tr. at 80S82, 100.  Particularly

given his health situation, this continues to be the case.  The Board, which has begun looking

for possible venues in the Salt Lake City/Provo area, will explore this matter further with the

parties at the next prehearing conference.  Also, a subject of further discussion at the next

prehearing conference will be the specific dates for such a hearing, which likely will be in June

or July 2015 for no more than two days.  See Tr. at 201S05.

G. Content of Hearing

The parties indicated that, based on the discovery process and their settlement

negotiations, they have not identified any proposed modifications to the issues specified by the

Board in its September 8, 2014 initial scheduling order.  See Tr. at 205-06; see also LBP-14-11,

80 NRC    ,    S    (slip op. at 3S6) (Sept. 8, 2014).  It is apparent, however, that both parties

remain concerned about the scope of this proceeding as it relates to the events that formed the

basis of the staff’s 2012 confirmatory order.  See Tr. at 184, 187S88, 205S06.

H. Next Prehearing Conference

Once the Board has received the parties’ witness lists, including the designations by Mr.

Chaisson as to which of his voluntary witnesses (besides himself) can appear in person at a

hearing for staff cross-examination and which involuntary witnesses he wishes to subpoena

himself, or have the Board call in accord with the Midland precedent, the Board will then

convene an additional prehearing conference to discuss further scheduling regarding
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prehearing evidentiary filings and the hearing date.  It is likely this prehearing conference will be

held sometime during the week of March 23, 2015.  Accordingly, when contacted by Board law

clerk Matt Zogby with suggested dates/times, the parties should be prepared to respond

promptly regarding their availability.  

Consistent with 10 C.F.R. § 2.329(e), any objections to, or other comments regarding,

this memorandum and order shall be filed within five days after it is served.

It is so ORDERED.

FOR THE ATOMIC SAFETY
   AND LICENSING BOARD

G.  Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland

February 27, 2015

/RA/
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board Panel

In the Matter of

JAMES CHAISSON

(Enforcement Action)

Docket No. IA-14-025-EA

ASLBP No. 14-932-02-EA-BD01

Month XX, 2015

AFFIDAVIT OF JAMES CHAISSON REGARDING FINANCIAL STATUS

I, James Chaisson, do hereby state as follows:

1. I am currently representing myself in a Nuclear Regulatory Commission (NRC)

hearing challenging the July 11, 2014 enforcement order issued against me by Patricia K.

Holahan, Director, NRC Office of Enforcement.

2. Because of my financial condition, I cannot pay the fees and costs associated

with subpoenaing witnesses to appear in this hearing and still provide myself and my

dependents with the necessities of life.

3. I hereby declare under penalty of perjury that the foregoing is true and correct  to

the best of my knowledge, information, and belief.

Executed in Accord with 10 C.F.R. § 2.304(d)
James Chaisson
291 West 2000 North
Orem, Utah 84057
(337) 281-3406
xrayjames01@yahoo.com

Executed: Month XX, 2015
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