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APPLICANT’S RESPONSE OPPOSING BEYOND NUCLEAR’S  

MOTION TO REOPEN AND REQUEST FOR HEARING 
 

INTRODUCTION 

In accordance with 10 C.F.R. §§ 2.323(c) and 2.309(i), DTE Electric Company 

(“DTE”) responds to the motion to reopen and request for hearing filed by Beyond Nuclear in the 

Fermi 3 combined license (“COL”) proceeding.1  Beyond Nuclear seeks to admit a “single 

‘place-holder’ contention challenging the NRC’s reliance, in proposing to license Fermi Unit 3, 

on the [Continued Storage Rule].”2  Beyond Nuclear does not seek to litigate its contention in an 

adjudicatory hearing.  Instead, the “sole purpose” of this contention is “to lodge a formal 

challenge to the NRC’s complete and unqualified reliance” on the Continued Storage Rule and 

GEIS so that, if denied by the Commission, Beyond Nuclear can immediately appeal the decision 

                                                 
1  “Beyond Nuclear’s Motion to Reopen the Record of Combined License Proceeding for 

Fermi Unit 3 Nuclear Power Plant,” dated February 12, 2015 (“Motion to Reopen”); 
“Beyond Nuclear’s Hearing Request and Petition to Intervene in Combined License 
Proceeding for Fermi Unit 3 Nuclear Power Plant,” dated February 12, 2015 (“Hearing 
Request”).  The Motion to Reopen was accompanied by the “Declaration of Michael J. 
Keegan,” dated February 12, 2015 (“Keegan Declaration”). 

2  Hearing Request at 1, citing “Continued Storage of Spent Nuclear Fuel,” Final Rule, 79 
Fed. Reg. 56238 (Sept. 19, 2014); see also “Generic Environmental Impact Statement for 
Continued Storage of Spent Nuclear Fuel,” NUREG-2157 (Aug. 2014) (ADAMS 
Accession No. ML14188B749) (“GEIS”); 79 Fed. Reg. 56262 (Sept. 19, 2014). 
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to the U.S. Court of Appeals and seek “consolidation with Beyond Nuclear’s pending appeal of 

the Continued Storage Rule and GEIS.”3 

The Commission should expeditiously deny the Hearing Request and Motion to 

Reopen.4  The proposed contention is a direct challenge to the Continued Storage Rule and 

GEIS, which is incorporated by reference in site-specific licensing decisions.  NRC regulations 

may not be challenged in individual licensing proceedings (absent a waiver).  The Hearing 

Request should be denied on this basis alone.  There is, in any event, no procedural basis for a 

“placeholder” contention under the Atomic Energy Act, NEPA, or the NRC’s Rules of Practice 

— much less an untimely one, as here.  And, the Motion to Reopen fails to satisfy the standards 

for reopening the closed Fermi 3 record to file additional contentions.  Any one of these reasons 

is sufficient for the Commission to deny the Hearing Request. 

BACKGROUND 

After an extensive review and numerous opportunities for public comment, the 

NRC promulgated the final Continued Storage Rule, adopting the generic environmental review 

in the GEIS.  In the GEIS, the NRC comprehensively addressed the environmental impacts of 

continued storage of spent nuclear fuel.5  Under the rule, the environmental impacts described in 

                                                 
3  Hearing Request at 2-3. 

4  The Fermi 3 licensing proceeding is nearing completion.  The FEIS and Final Safety 
Evaluation Report (“FSER”) have both been issued.  The contested hearing is complete, 
and the oral portion of the hearing on uncontested issues was held on February 4, 2015.  
According to the Commission’s internal procedures, the Commission intends to issue 
adjudicatory decisions in uncontested hearings no later than 4 months after the FSER and 
FEIS are both publicly issued.  For Fermi 3, the decision on the uncontested hearing is 
therefore anticipated to be about March 18, 2015.  Prompt resolution of the issues raised 
in the Hearing Request is therefore critical to avoid undue delay in the licensing process. 

5  79 Fed. Reg. at 56241.  
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the GEIS “shall be deemed incorporated into environmental impact statements” for individual 

licensing decisions.6   

Because the NRC Staff had completed the Fermi 3 FEIS prior to publication of 

the Continued Storage Rule and GEIS, the NRC Staff evaluated whether any new information in 

the Continued Storage GEIS was significant enough to warrant supplementation of the Fermi 3 

FEIS.7  The NRC Staff made its assessment available on December 1, 2014.8  In its evaluation, 

the NRC Staff explained that, “[t]o merit a supplement, information must be both new and 

significant and it must bear on the proposed action or its impacts.”9  The NRC Staff noted that 

new information would be considered significant under NEPA if it presents “a seriously different 

picture of the environmental impact of the proposed project from what was previously 

envisioned.”10  Applying that standard, the NRC Staff concluded that supplementation was not 

warranted.   

DISCUSSION 

A. The Proposed Contention Is an Impermissible Challenge to the Continued Storage Rule 

The proposed contention is a challenge to the NRC’s Continued Storage Rule in 

10 C.F.R. § 51.23.  Every one of the seven bullets in Beyond Nuclear’s statement of it proposed 

                                                 
6  10 C.F.R. § 51.23(b).   

7  “Consideration of New Information Regarding the Impacts of the Continued Storage of 
Spent Fuel for the Fermi Nuclear Power Plant, Unit 3, Combined License Application,” 
dated November 20, 2014 (ADAMS Accession No. ML14318A477). 

8  According to the “document properties” information in ADAMS, the NRC Staff 
evaluation was publicly released on December 1, 2014. 

9  Id. at 2. 

10  Id., citing Union Electric Co. (Callaway Plant, Unit 2), CLI-11-05, 74 NRC 141, 167-68 
(2011). 
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contention (at 8-9) disputes the adequacy of the Continued Storage Rule or GEIS.11  But, 

Commission rules are not subject to challenge in individual licensing proceedings absent a 

waiver, which was not sought here.12  Indeed, in its recent decision lifting the suspension of 

licensing decisions pending issuance of the Continued Storage Rule, the Commission specifically 

noted that Continued Storage contentions may not be litigated in individual license 

proceedings.13  The proposed contention is therefore inadmissible — whether as a “placeholder” 

or any other kind of contention. 

Moreover, the NRC’s Rules of Practice do not recognize placeholder contentions 

of this sort.  There is simply no regulatory basis for a “placeholder” contention to preserve future 

litigation options.14  Even if the Court of Appeals were to remand the Continued Storage Rule or 

                                                 
11  None of those bullets even mentions Fermi 3, much less disputes the analysis in the 

Fermi 3 FEIS or the NRC Staff’s “new and significant” information evaluation.   

12  10 C.F.R. § 2.335(a).  Beyond Nuclear acknowledges that it did not seek a waiver, but 
states that no purpose would be served by such a waiver request because it does not seek 
an adjudicatory hearing on NRC’s generic environmental findings. Hearing Request at 2 
n.2.  Absent a waiver, the contention is barred by NRC regulations.   

13  Calvert Cliffs 3 Nuclear Project, LLC & Unistar Nuclear Operating Services, LLC 
(Calvert Cliffs Nuclear Power Plant, Unit 3), CLI-14-08, 80 NRC __, __ (Aug. 26, 2014) 
(slip op. at 9 n.27); id., citing GEIS at 1-7 (“Requiring the NRC to prepare site-specific 
discussions of generic issues, like those associated with continued storage, would result 
in the considerable expenditure of public, NRC, and applicant resources. Further, 
licensing boards could be required to hear nearly identical issues in each proceeding on 
these generic matters. Adopting the generic impacts of continued storage in a rule, on the 
other hand, allows the NRC and the participants in its licensing proceedings to focus their 
limited resources on site-specific issues that are unique to each licensing action.”). 

14  See, e.g., Shaw AREVA MOX Services (Mixed Oxide Fuel Fabrication Facility), LBP-08-
11, 67 NRC 460, 490 (2008) (denying admission of contention intended to function as a 
placeholder for future litigation); Dominion Nuclear Connecticut, Inc. (Millstone Nuclear 
Power Station, Unit 3), CLI-09-5, 69 NRC 115, 120 (affirming denial of intervenors’ 
motion for leave to file new contentions intended as a “placeholder” for a future motion 
to reopen the record); id. (noting that NRC regulations do not contemplate “placeholder” 
contentions, which are tantamount to impermissible “notice pleadings”); Exelon 
Generation Company, LLC (Byron Nuclear Station, Units 1 and 2; Braidwood Nuclear 
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GEIS, a remedy of vacating a license would not automatically follow in a NEPA case.15  Beyond 

Nuclear would need to seek that remedy in the Court of Appeals at an appropriate time.   

Because the proposed contention is an impermissible challenge to a Commission 

rule and otherwise fails to satisfy the criteria for an admissible contention, the proposed 

contention should be denied promptly. 

B. The Proposed Contention Is Untimely  

The proposed contention also is untimely.  As noted above, the final Continued 

Storage Rule was published on September 19, 2014.  To be timely, a challenge to the adequacy 

of that evaluation should have been filed within 30 days.16  Beyond Nuclear does not explain 

why it could not have filed its hearing request earlier.17  Having failed to avail itself of earlier 

opportunities, its challenge now — at the eleventh hour of the Fermi 3 licensing process — 

comes too late.   

                                                                                                                                                             
Station, Units 1 and 2), CLI-14-06, __ NRC __ (2014) (slip op. at 5) (noting that 
Commission rules do not contemplate motions filed “as a ‘placeholder’ for a further 
motion to be filed later”). 

15  See, e.g., Amoco Production Co. v. Village of Gambell, 480 U.S. 531 (1987). 

16  The NRC Staff’s assessment of new and significant information for Fermi 3 was made 
available on December 1, 2014.  Beyond Nuclear does not acknowledge or address this 
review in its Hearing Request.  Even if, however, Beyond Nuclear were to consider 
December 1 to be “trigger date” for a new contention, the Hearing Request was filed 73 
days later.  The Hearing Request is therefore untimely no matter which date is used. 

17  In fact, a nearly identical hearing request and motion to reopen was filed in the Callaway 
license renewal proceeding on December 8, 2014 — more than two months before 
Beyond Nuclear’s hearing request and motion.  “Missouri Coalition for the 
Environment’s Hearing Request and Petition To Intervene In License Renewal 
Proceeding For Callaway Nuclear Power Plant,” dated December 8, 2014.   
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Beyond Nuclear attempts to avoid the implications of its tardiness by claiming 

that the contention is based on expectations regarding future action by the Court of Appeals.18  

But, it provides no legal basis for such an assertion.  Under the NRC’s Rules of Practice, 

petitioners must file any contentions at the appropriate time.  There is no provision in NRC 

regulations permitting contentions based on future actions — especially one based on speculation 

regarding the outcome of pending litigation on the Continued Storage Rule.   

C. The Motion to Reopen Should Be Denied 

The Commission disfavors the filing of contentions “at the eleventh hour of an 

adjudication,” such as the proposed contention filed here.19  Indeed, the purpose of the reopening 

rule “is to raise the threshold -- increase the showing necessary -- for last-minute claims for 

additional hearings.”20  For this reason, reopening an adjudicatory record is considered an 

“extraordinary action.”21  As the proponent of a motion to reopen, Beyond Nuclear has a heavy 

burden to bear and stringent criteria must be met.22  Any request by Beyond Nuclear to raise a 

new issue at this late date must satisfy the reopening criteria in 10 C.F.R. § 2.326 based on an 

affidavit accompanying the motion.  The motion must be timely, must address a significant 

                                                 
18  Hearing Request at 10-11. 

19  Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power Station), CLI-11-2, 
73 NRC 333, 337 (2011). 

20  Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc. (Pilgrim Nuclear 
Power Station), CLI-12-10, 75 NRC 479, 496 (2012). 

21  Id. at 338. 

22  Amergen Energy Company LLC (Oyster Creek Nuclear Generating Station), CLI-08-28, 
68 NRC 658, 668, 675 (2008); see also Private Fuel Storage, L.L.C. (Independent Spent 
Fuel Storage Installation), CLI-06-3, 63 NRC 19, 25 (2006) (“Agencies need not reopen 
adjudicatory proceedings merely on a plea of new evidence.”).   
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safety or environmental issue, and must demonstrate that a materially different result would be 

likely.23  Beyond Nuclear fails to satisfy all three of those criteria. 

Here, the Motion to Reopen was not timely.  The Continued Storage Rule was 

published on September 19, 2014.  To be timely, a challenge to the adequacy of that evaluation 

should have been filed within 30 days.  The Motion and Hearing Request, however, were filed 

well beyond that period.24  Beyond Nuclear, for its part, claims that the contention is timely 

because it “does not depend at all on past information,” but instead is a “placeholder” for a 

raising a future challenge on the basis of a future Court of Appeals decision.  But, the Motion to 

Reopen does not explain why Beyond Nuclear could not file a contention based on the Rule or 

the NRC Staff’s new and significant information assessment for Fermi 3.25   

The Motion to Reopen also does not address a significant safety or environmental 

issue with the Fermi 3 COL application.  Beyond Nuclear claims that “[t]he analysis referenced 

by the Fermi 3 FEIS (at pages 6-16 through 6-18) was vacated by the D.C. Circuit Court of 

Appeals for its insufficiency to satisfy NEPA with respect to the risk of pool fires, spent fuel 

pool leaks, and long-term impacts of spent fuel storage.”  But, the pages in the Fermi 3 FEIS 

cited by Beyond Nuclear in fact acknowledge the D.C. Circuit decision in New York v. NRC and 

then go on to assess the impacts of spent fuel storage and disposal.  And, the assessments in the 
                                                 
23  Pilgrim, CLI-12-10, 75 NRC at 496-497. 

24  Southern Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4), CLI-
11-8, 74 NRC 214, 218 and n.8 (2011).  As explained above, even if the NRC Staff’s 
assessment of new and significant information for Fermi 3, which was made available on 
December 1, 2014, is considered the “trigger” event for timeliness, the Motion to Reopen 
was filed 73 days later. 

25  Again, the motion does not even acknowledge the existence of the NRC Staff’s new and 
significant information evaluation for Fermi 3.  In that evaluation, the NRC Staff 
determined that the Fermi 3 FEIS, as originally drafted, remained acceptable after 
considering the Continued Storage GEIS and Rule.   



 

8 

Continued Storage Rule and GEIS, which are “deemed incorporated into environmental impact 

statements” for individual licensing decisions, specifically address the risk of pool fires, spent 

fuel pool leaks, and long-term impacts of spent fuel storage.26  The motion to reopen therefore 

fails to identify a significant safety or environmental issue that was overlooked or ignored in the 

Fermi 3 FEIS.   

The Motion to Reopen does not demonstrate that a materially different result 

would be likely should the motion be granted.27  The Commission considered and rejected 

Beyond Nuclear’s arguments in issuing the Continued Storage Rule and GEIS.  In fact, Beyond 

Nuclear acknowledges that it “has already raised its concerns about the Continued Spent Fuel 

Storage Rule and the Continued Spent Fuel Storage GEIS in comments on draft versions of those 

documents, and the NRC has already either rejected or disregarded Beyond Nuclear’s comments 

in the final versions of the Rule and GEIS.”28  Re-raising previously-rejected arguments falls far 

short of the showing needed for reopening — particularly when Beyond Nuclear never engages 

substantively with the Fermi 3 FEIS’s evaluation of waste impacts or the NRC Staff’s “new and 

significant” information assessment.   

Beyond Nuclear also fails to present evidence showing that a different outcome is 

likely to result should the motion be granted.  Beyond Nuclear merely speculates that it might 

prevail in its challenge in the D.C. Circuit which might lead the Court to vacate the Continued 

Storage Rule and that, as a result, the NRC might withdraw the Fermi 3 FEIS and might 

withdraw the Fermi 3 COL.  But, to be granted, a motion to reopen must present sufficiently 
                                                 
26  10 C.F.R. § 51.23(b).   

27  Under 10 C.F.R. § 2.326(a)(3), Beyond Nuclear must show that it is more probable than 
not that it would have prevailed on the merits of the proposed new contention.   

28  Hearing Request at 1-2. 
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compelling evidence to suggest a “likelihood of materially affecting the ultimate results in the 

proceeding.”29  Here, the motion contains no new technical details or analysis — much less new 

evidence that would call into question the Commission’s earlier decisions rejecting Beyond 

Nuclear’s concerns.30  Beyond Nuclear’s speculation and conclusory assertions are inadequate to 

demonstrate a likelihood of a different result. 

Beyond Nuclear also ignores the requirement in 10 C.F.R. § 2.326(b) to support 

its motion with affidavits addressing each of the reopening criteria, each of which “must be 

separately addressed, with a specific explanation of why it has been met.”  Although Beyond 

Nuclear claims that it did not need to submit such affidavits because the issues raised are “purely 

legal,” the basis for its motion and contention is a series of alleged deficiencies in the Continued 

Storage Rule and GEIS.31  Beyond Nuclear’s failure to satisfy 10 C.F.R. § 2.326(b) therefore 

provides a separate and independent basis for denying the motion.32    

  

                                                 
29  Pilgrim, CLI-12-01, 75 NRC at 499. 

30  “Evidence contained in [the] affidavits must meet the admissibility standards [in 10 
C.F.R. § 2.337].”  10 C.F.R. § 2.326(b).  That is, it must be “relevant, material, and 
reliable.”  10 C.F.R. § 2.337(a).  Further, the “[a]ffidavits must be given by competent 
individuals with knowledge of the facts alleged, or by experts in the disciplines 
appropriate to the issues raised.”  10 C.F.R. § 2.326(b).   

31  See, e.g., Hearing Request at 8 (listing supposed technical, environmental, and procedural 
errors in the Continued Storage Rule and GEIS). 

32  Vogtle, CLI-11-8, 74 NRC at 222 (“The August 2010 Pleading could have been rejected 
solely on the basis of the Appellants’ failure to comply fully with section 2.326(b).”). 
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CONCLUSION 

For the foregoing reasons, the Commission should expeditiously deny the Motion 

to Reopen and Hearing Request.   

Respectfully submitted, 

    /s/ signed electronically by                 
David A. Repka 
Tyson R. Smith 
Winston & Strawn LLP 
1700 K Street, NW 
Washington, DC 20006 

Bruce R. Maters 
Jon P. Christinidis 
DTE Electric Company 
One Energy Plaza 
Detroit, Michigan 48226 
 
COUNSEL FOR DTE ELECTRIC 
COMPANY  

Dated at Washington, District of Columbia 
this 27th day of February 2015 
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