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February 11, 2015 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of: 
 
CROW BUTTE RESOURCES, INC. 
 
(License Renewal) 

) 
) 
) 
) 
) 

Docket No. 40-8943 
 
ASLBP No. 08-867-02-OLA-BD01 

 
CROW BUTTE RESOURCES AND NRC STAFF JOINT REQUEST  

FOR CLARIFICATION REGARDING ORAL ARGUMENT 
 

On February 5, 2015, the Board issued an Order (Designating Lead Counsel for 

February 17, 2015 Telephonic Oral Argument).  In that Order, the Board noted that it expects to 

direct its questions on each contention to Board-designated lead counsel, who should be prepared 

to address all claims and defenses related to the contention.  The Board Order also provided that, 

to the extent the lead counsel’s answer to a particular line of inquiry “contains a material 

misstatement or omission,” other counsel should be prepared to correct or complete the answer.   

Crow Butte and the NRC Staff appreciate the Board’s efforts to ensure an 

efficient oral argument on the proposed contentions.  Crow Butte and the NRC Staff are, 

however, concerned that the limited exception for other parties to weigh in on a contention — 

only in the event of “a material misstatement or omission” — could unnecessarily limit the 

responses to Board questions and undermine the adjudicatory process.  In one notable example, 

the NRC Staff and Crow Butte (at least initially) took different positions on the admissibility of 

proposed Contention 13.  Yet, under a strict reading of the Order, Crow Butte would have had no 

opportunity to respond or explain its position during the argument because the NRC Staff was 
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designated as lead counsel for that contention.1  And, for a contention on which the NRC Staff is 

lead counsel, the Board may ask questions that relate directly to Crow Butte’s operations that 

Crow Butte would be best-positioned to address.  Conversely, for contentions on which Crow 

Butte is lead counsel, the Board could ask what information provided by the applicant was 

considered by the NRC Staff, which only the NRC Staff could properly address.   

Moreover, while the intervenors in this proceeding advanced 14 “joint” 

contentions, which strongly implies a common interest in the issues raised by those contentions, 

the NRC Staff and the applicant have similar, but fundamentally different, interests in this 

proceeding.  Crow Butte is the applicant and proponent of the licensing action, and ultimately 

has responsibility for satisfying NRC requirements for license issuance and during operations.  

For its part, the NRC Staff is not just a litigant, but also the independent reviewer of the license 

renewal application and “protector of the public interest,”2 which could lead it to take a position 

that differs from that of Crow Butte.3  Moreover, the new contentions advanced by the 

intervenors are based on the Environmental Assessment (“EA”), and the NRC Staff bears the 

burden of showing that its environmental review and EA satisfy NEPA. 

                                                 
1  There are other examples as well.  Crow Butte’s opposition to Contentions 1, 2, and 3, 

was based, at least in part, on the untimeliness of the proposed contentions, while the 
NRC Staff did not address timing at all in its response.   

2  Ga. Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), LBP-94-26, 40 NRC 
93, 94 (1994). 

3  Perhaps for this reason, counsel for Crow Butte and the NRC Staff are aware of no 
examples in NRC proceedings where the applicant and NRC Staff have been obligated by 
a board to consolidate their arguments in response to a proposed contention.  At least one 
licensing board, recognizing the NRC Staff’s “independent status,” has avoided 
designating the NRC staff as “lead party” in the context of assigning primary 
responsibility for litigating admitted contentions.  Private Fuel Storage, L.L.C. 
(Independent Spent Fuel Storage Installation), LBP-98-7, 47 NRC 142, 244 (1998) 
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In light of the above, Crow Butte and the NRC Staff seek clarification on whether 

the Board’s reference to “a material misstatement or omission” in February 5 Order would 

include instances where a party that was not designated as lead counsel believes that the 

responses or argument provided by lead counsel would prejudice its position or where lead 

counsel’s response reflects a materially different position.4  Crow Butte and the NRC Staff have 

no interest in repeating arguments that have already been presented and do not wish to 

unnecessarily extend the oral argument, but the potential for diverging interests and varying 

levels of knowledge on certain issues suggests that a strict interpretation of the “material 

misstatement or omission” language in the February 5 Order could lead to incomplete responses 

and undermine the adjudicatory process. 

Crow Butte and the NRC Staff jointly request that the Board clarify that its 

understanding of the limitation on argument by non-lead counsel to a “material misstatement or 

omission” will not be so strictly construed that it would prevent a party from responding to 

material differences between the lead counsel’s and non-lead counsel’s position on a proposed 

contention. 

 

  

                                                 
4  Consolidated Intervenors and OST support the request for clarification, which would 

apply with respect to their positions as well.   
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Respectfully submitted, 
 

/s/ signed electronically by                 
Tyson R. Smith 
Winston & Strawn LLP 
101 California Street 
San Francisco, CA 94111 
 
Mark D. McGuire 
McGuire Law Firm 
625 South 14th Street, Suite C 
Lincoln, Nebraska 68508 

 
COUNSEL FOR CROW BUTTE 
RESOURCES, INC. 

Dated at San Francisco, California 
this 11th day of February 2015 
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CERTIFICATE OF SERVICE 

  I hereby certify that copies of “CROW BUTTE RESOURCES’ REQUEST FOR  
CLARIFICATION REGARDING ORAL ARGUMENT” in the captioned proceeding have been 
served this 11th day of February 2015 via electronic mail to Consolidated Intervenors at 
davidcoryfrankel@gmail.com, Arm.legal@gmail.com, and harmonicengineering@gmail.com 
and via the Electronic Information Exchange (“EIE”), which to the best of my knowledge 
resulted in transmittal of the foregoing to all those on the EIE Service List for the captioned 
proceeding other than Consolidated Intervenors. 
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