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ORDER 

(Transmitting Post-Hearing Questions) 

On February 4, 2015, the Commission held an evidentiary hearing on the uncontested 

portion of the captioned proceeding.  DTE Electric Company and the NRC Staff should file 

written responses to the post-hearing questions listed in the table below no later than February 

19, 2015.  The responses should be filed as exhibits, using the previously-established 

numbering scheme.  The parties should consult prior to filing their responses and indicate 

whether there are any objections to admitting the new exhibits into the record.  Absent 

objection, the new exhibits will be admitted.  This order is issued pursuant to my authority under 

10 C.F.R. § 2.346(a) and (j). 
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No. Category Reference Directed To Question 
1 Safety License Staff Are there any “first plant only” requirements for the Economic 

Simplified Boiling Water Reactor (ESBWR) that could apply 
to Fermi Unit 3? 

2 Safety General Staff In light of the Staff’s testimony that “we don’t do a specific 
inimicality review,” please describe the basis for the Staff’s 
finding that issuing the combined license (COL) for Fermi 
Unit 3 will not be inimical to the common defense and 
security. 

3 Safety Chapter 20 Applicant and Staff Discuss the limitations that the design finality associated with 
the ESBWR Design Control Document (DCD) poses with 
respect to altering the requirements for RTNSS (“regulatory 
treatment of non-safety systems”) buildings as currently 
contemplated in the recently-revised Staff guidance. 

4 Environmental  General Staff During the hearing, the Staff testified that, when new species 
are listed under the Endangered Species Act (ESA) before 
the NRC reaches and finalizes a decision on a licensing 
action, the NRC will consult with the Fish and Wildlife Service 
(FWS) to determine whether the proposed action would have 
an adverse effect on the species.  On December 11, 2014, 
the FWS issued a notice determining that a species of bird—
the rufa red knot—had been designated as threatened under 
the ESA.  The listing was expected to become effective on 
January 12, 2015. Consistent with Section 7 of the ESA, the 
NRC Staff initiated consultation with the FWS to evaluate the 
possibility that the rufa red knot may be present within the 
vicinity of the proposed Fermi Unit 3 site and, if so, whether 
NRC’s issuance of the COL could adversely affect it.  During 
the uncontested hearing, the Staff noted that it could not 
make a final recommendation about issuance of the COL 
until it had concluded its consultation with FWS.  Please 
indicate when the Staff expects to complete its consultation 
on the rufa red knot and how it intends to inform the 
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No. Category Reference Directed To Question 
Commission of the result of that consultation. 

5 Environmental General Applicant and Staff The Staff also testified that FWS plans to list the northern 
long-eared bat as a threatened species on April 2, 2015.  The 
Staff stated that completion of consultation could delay a final 
licensing decision by one to six months, depending on 
whether additional surveys to look at roosting patterns are 
needed.  The Staff also stated that it intends to proactively 
prepare a supplement to the biological assessment for the 
bat, so that it can be submitted promptly to the FWS if the 
species is listed as anticipated on April 2, 2015, and action 
has not been taken on the Fermi Unit 3 COL application.  The 
applicant presented the position that it believes that the Staff 
has the authority to make a “no effects” determination now, 
presumably on the information provided by the applicant, and 
therefore, need not initiate consultation with FWS on the 
long-eared bat.   
 

a. What are the requirements under the ESA with 
respect to the prospective listing of a species as 
threatened or endangered? 

 
b. Can a COL be issued prior to consultation being 

completed given the Environmental Protection Plan?  
What are the possible ramifications of issuing a 
license without completing consultation and relying on 
a license condition? 

6 Environmental General Applicant and Staff In the event that the FWS lists the long-eared bat, the Staff 
indicated during the mandatory hearing that the agency 
would have to wait for a response from FWS before 
proceeding with the licensing action even if the Staff 
concludes that issuing the COL will have no effect on that 
species.  Please reconcile this position with the text of  
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No. Category Reference Directed To Question 
50 C.F.R. § 402.14(a), which reads, “Each Federal agency 
shall review its actions at the earliest possible time to 
determine whether any action may affect listed species or 
critical habitat.  If such a determination is made, formal 
consultation is required . . . .”  In addition, please reconcile 
this position with the following federal precedents, Water 
Keeper Alliance v. U.S. Dept. of Defense, 271 F.3d 21, 31-32 
(1st Cir. 2001) (noting that “the preparation of a biological 
assessment does not automatically push the parties into 
formal consultation, but rather, formal consultation follows 
only if a biological assessment shows that the action ‘may 
affect listed species or critical habitat’”), and Pacific Rivers 
Council v. Thomas, 30 F.3d 1050, 1054 n.8 (9th Cir. 1994) 
(“Thus, if the agency determines that a particular action will 
have no effect on an endangered or threatened species, the 
consultation requirements are not triggered.”). 
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IT IS SO ORDERED. 

      For the Commission 
     
 

 NRC Seal 
 
       /RA/ 
      ________________________ 
      Annette L. Vietti-Cook 
      Secretary of the Commission 
 
Dated at Rockville, Maryland, 
this 11th day of February, 2015. 
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