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INTRODUCTION

On June 9, 1997, the Native American Peoples Historical Foundation, Westwater Navajo

Community and Norman Begay collectively filed supplements to their hearing requests, in

accordance with the Presiding Officer's Order of May 27, 1997. As discussed below, the

Petitioners have still failed to satisfy the Commission's requirements with respect to standing.

Accordingly, their requests for hearing should be denied.

BACKGROUND

In April 1997, hearing requests were filed by: (1) Winston Mason on behalf of the Native

American Peoples Historic Foundation's Great Avikan House Project ("Avikan"); (2) Lula Katso

See Avikan's April 16, 1997 hearing request addressed to Chairman Shirley Jackson
("Avikan Request").
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on behalf of the Westwater Navajo Nation Community ("Westwater Navajos") 2; and (3) Norman

Begay, on behalf of himself, his family, and the White Mesa Ute community3 (collectively,

"Petitioners"). The Petitioners object to the receipt and processing at the White Mesa Uranium

Mill in Utah of a certain uranium-bearing material commonly known as the "Cotter Concentrate,"

authorizedby the staff of the U.S. Nuclear Regulatory Commission ("NRC" or "Staff") by license

amendment issued on April 2, 1997.V

In its May 21, 1997 response to the hearing requests,' the Staff took the position that the

requests failed to establish that any of the Petitioners had standing to intervene. The Presiding

Officer agreed, and by Memorandum and Order dated May 27, 1997 (Additional Filings

Required), LBP-97-10, 45 NRC - ("May 27 Order"), allowed Petitioners to file supplemental

2 See Westwater Navajos' April 30, 1997 hearing request ("Westwater Request")

addressed to Chairman Jackson, with an attached "Resolution of Westwater Navajo Community"
dated May 1, 1997, and signed by Ms. Katso ("Westwater Resolution").

I See Mr. Begay's April 30, 1997 hearing request ("Begay Request") addressed to
Chairman Jackson.

4 When the April 1997 license amendment was issued, the licensee was still Energy Fuels
Nuclear, Inc. ("EFN"), although a December 1996 change of ownership application was pending.
On May 9, 1997, the Staff approved the December 1996 application and issued a license
amendment transferring the license to International Uranium (USA) Corporation ("IUSA"). The
Presiding Officer granted IUSA's motion to substitute itself in place of EFN in this proceeding.
See Memorandum and Order dated June 24, 1997 (Granting Motion to Substitute New Applicant
Requesting Parties to Adhere to Official Service List; Requesting Office of the Secretary to Serve
Document; Setting New Filing Schedule), (unpublished) ("June 24 Order"), at 2.

1 NRC Staff's Response To The Requests For Hearing Filed By (1) The Native American
Peoples Historical Foundation, (2) Westwater Navajo Community, (3) Norman Begay, and (4)
The United States Department Of Energy (Nevada Operations Office)("DOE").
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hearing requests to establish their standing. Petitioners' three supplemental filings were

collectively served on the Presiding Officer on or about June 9, 1997.6

DISCUSSION

I. Legal Requirements for Standing to Participate in Commission Proceedings.

It is fundamental that any person or entity that wishes to request a hearing (or to intervene

in a Commission proceeding) must demonstrate that it has standing to do so. Section 189a(l) of

the Atomic Energy Act ("AEA"), 42 U.S.C. § 2239(a), provides that:

In any proceeding under this Act, for the granting, suspending, revoking, or
amending of any license . . ., the Commission shall grant a hearing upon the
request of any person whose interest may be affected by the proceeding, and shall
admit any such person as a party to such proceeding.

Id. (emphasis added).

In addition, pursuant to 10 C.F.R. § 2.1205(e), where a request for hearing is filed by any

person other than the applicant in connection with a materials licensing action under 10 C.F.R.

Part 2, Subpart L, the request for hearing must describe in detail:

(1) The interest of the requester in the proceeding;

6 Avikan's supplemental hearing request is dated June 9, 1997 ("Avikan Supplement"),

and includes 26 attachments designated as Attachments A through Z. The Westwater Navajos'
supplemental hearing request is dated June 7, 1997 ("Westwater Supplement"). The supplemertal
hearing request of Norman Begay is dated June 6, 1997 ("Begay Supplement"). Despite a
certificate of service signed by Avikan's Executive Director, indicating that the three supplemental
hearing requests were served on the other participants in this proceeding, the Staff did not receive
any of the documents. The Staff obtained copies of the supplemental hearing requests on June 18,
1997, from the Office of the Secretary, and moved for an extension of time in which to file a
response. The Staff was given until July 11, 1997, in which to file this response. See June 24
Order, at 4.
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(2) How that interest may be affected by the results of the proceeding,
including the reasons why the requester should be permitted a hearing, with
particular reference to the factors set out in [§ 2.1205(h)];

(3) The requestor's areas of concern about the licensing activity that is the
subject matter of the proceeding; and

(4) The circumstances establishing that the request for a hearing is timely in
accordance with [§ 2.1205(d)].

Pursuant to 10 C.F.R. § 2.1205(h), in ruling on any request for hearing filed under

10 C.F.R. § 2.1205(d), the Presiding Officer is to determine "that the specified areas of concern

are germane to the subject matter of the proceeding and that the petition is timely." The rule

further provides as follows:

The presiding officer also shall determine that the requester meets the judicial
standards for standing and shall consider, among other factors --

(1) The nature of the requestor's right under the Act to be made
a party to the proceeding;

(2) The nature and extent of the requestor's property, financial,
or other interest in the proceeding; and

(3) The possible effect of any order that may be entered in the
proceeding upon the requestor's interest.

The Commission has long held that contemporaneous judicial concepts of standing will be

applied in determining whether a petitioner for leave to intervene has sufficient interest in a

proceeding to be entitled to intervene as a matter of right under AEA Section 189a. See, e.g.,

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No. 1), CLI-83-25, 18 NRC

327, 332 (1983); Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2),

CLI-76-27, 4 NRC 610, 613 (1976). To establish standing, a litigant must show
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an invasion of a legally protected interest that is concrete and particularized, and
actual or imminent. An interest shared generally with the public at large in the
proper application of the Constitution and laws will not do.

Arizonans For Official English v. Arizona, 117 S.Ct. 1055, 1067 (1997) (citations omitted).

As in more formal proceedings under 10 C.F.R. Part 2, Subpart G, requirements for

standing have been applied to requests for hearing in numerous informal Commission proceedings

held under Subpart L. See, e.g., Sequoyah Fuels Corp. (Gore, OK Site Decontamination and

Decommissioning Funding), LBP-94-5, 39 NRC 54, 66-67 (1994), affirmed, CLI-94-12, 40 NRC

64 (1994); Babcock and Wilcox Co. (Pennsylvania Nuclear Services Operations, Parks Township,

PA), LBP-94-4, 39 NRC 47, 49 (1994); Babcock and Wilcox (Apollo, PA Fuel Fabrication

Facility), LBP-93-4, 37 NRC 72, 80-81 (1993); Umetco Minerals Corp. (Source Materials

License No. SUA-1358), LBP-92-20, 36 NRC 112, 115 (1992); Sequoyah Fuels Corp. (Source

Material License No. SUB-1010), LBP-91-5, 33 NRC 163, 164-65 (1991); Northern States Power

Co. (Pathfinder Atomic Plant), LBP-89-30, 30 NRC 311, 312-13 (1989).

To show an interest in the proceeding sufficient to establish standing, the petitioner must

show that the proposed action will cause "injury in fact" to its interest, and the petitioner's

asserted interest must arguably be within the "zone of interests" protected by the statutes

governing the proceeding. Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2),

CLI-93-16, 38 NRC 25, 32 (1993). It has been held that in order to establish standing, a

petitioner must establish (a) that he personally has suffered or will suffer a "distinct and palpable"

harm that constitutes injury in fact; (b) that the injury can fairly be traced to the challenged action;

and (c) that the injury is likely to be redressed by a favorable decision in the proceeding. Dellums
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v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988); Vogtle, supra, 38 NRC at 32; Babcock and Wilcox

(Apollo, PA Fuel Fabrication Facility), LBP-93-4, 37 NRC 72, 81 (1993); Envirocare, supra,

35 NRC at 173. A petitioner (or requester) must have a "real stake" in the outcome of the

proceeding to establish injury in fact for standing. Houston Lighting and Power Co. (South Texas

Project, Units 1 and 2), LBP-79-10, 9 NRC 439, 447-48, aff'd, ALAB-549, 9 NRC 644 (1979).

While the petitioner's stake need not be a "substantial" one, it must be "actual," "direct" or

"genuine." Id. at 448. A mere academic interest in the outcome of a proceeding or an interest

in the litigation is insufficient to confer standing; the petitioner must allege some injury that will

occur as a result of the action taken. Puget Sound Power and Light Co. (Skagit/Hanford Nuclear

Power Project, Units 1 and 2), LBP-82-74, 16 NRC 981, 983 (1982), citing Allied General

Nuclear Services (Barnwell Fuel Receiving and Storage Station), ALAB-328, 3 NRC 420, 422

(1976). Similarly, an abstract, hypothetical injury is insufficient to establish standing to intervene.

Ohio Edison Co. (Perry Nuclear Power Plant, Unit 1), LBP-91-38, 34 NRC 229, 252 (1991),

aff'd in part on other grounds, CLI-92-11, 36 NRC 47 (1992).

Economic interests not directly related to environmental damage are not within the zone

of interests protected by the AEA or the National Environmental Policy Act ("NEPA"), and thus

a purely economic injury is not a type of injury upon which standing may be based. See Public

Service Co. of New Hampshire (Seabrook Station, Unit 2), CLI-84-6, 19 NRC 975, 978 (1984);

Philadelphia Electric Co. (Limerick Generating Station, Units I and 2), ALAB-789, 20 NRC

1443, 1447 (1984). Thus, for purposes of standing, injury to economic interests must result from
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environmental damage. See Sacramento Municipal Utility District (Rancho Seco Nuclear

Generating Station), CLI-92-2, 35 NRC 47, 56 (1992).

Similarly, the Commission has decided that it will not consider psychological effects in

implementing the AEA. See Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit

1), CLI-82-6, 15 NRC 407 (1982). The U.S. Court of Appeals held that while the AEA's health

and safety standard confers upon NRC the responsibility to protect the public from the hazards

of radiation, claims based on psychological fears arising from the hazards of radiation are not

cognizable under the AEA; such claims may be cognizable under NEPA. See People Against

Nuclear Energy ["PANE"] v. NRC, 678 F.2d 222, 226-36, 249-53 (D.C. Cir. 1982). On review,

the Supreme Court reversed the NEPA holding, determining that NEPA governs effects on the

physical environment, but does not encompass psychological health effects. See Metropolitan

Edison Co. v. PANE, 460 U.S. 766, 772-79 (1983).' The Court did not review the lower court's

AEA holding. Id., at 771 n.5. Accordingly, psychological effects are outside the scope of both

the AEA and NEPA.

It is axiomatic that a person may obtain a hearing or intervene as of right on his own behalf

but not on behalf of other persons whom he has not been authorized to represent. See, e.g.,

Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC

325, 329 (1989) (individual could not represent plant workers without their express authorization),

Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418,

7 The PANE decisions are relevant here due to the nature of some of the claims Petitioners
assert regarding the harmful effects of the evil spirits which are said to accompany the Cotter
Concentrate material.
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1421 (1977) (mother could not represent son attending university absent allegation that he is a

minor or under legal disability); Combustion Engineering, Inc. (Hematite Fuel Fabrication

Facility), LBP-89-23, 30 NRC 140, 145 (1989) (legislator lacks standing to intervene on behalf

of his constituents).

An organization may meet the injury-in-fact test either (1) by showing an effect upon its

organizational interests, or (2) by showing that at least one of its members would suffer injury as

a result of the challenged action, sufficient to confer upon it "derivative" or "representational"

standing. Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), ALAB-549, 9

NRC 644, 646-47 (1979), aff'g LBP-79-10, 9 NRC 439, 447-48 (1979). Where the organization

relies upon the interests of its members to confer standing upon it, the organization must show that

at least one member who would possess standing in his individual capacity has authorized the

organization to represent him. Id.; Houston Lighting and Power Co. (Allens Creek Nuclear

Generating Station, Unit 1), ALAB-535, 9 NRC 377, 393-94, 396 (1979); Babcock and Wilcox

Co. (Pennsylvania Nuclear Services Operations, Parks Township, PA), LBP-94-4, 39 NRC 47,

49 (1994).8 Finally, where an individual files a request for hearing on behalf of an organization,

he must show that he has been expressly authorized by the organization to represent its interests

in the proceeding. Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-37,

8 NRC 575, 583 (1978); See also Georgia Power Co. (Vogtle Electric Generating Plant, Units

1 and 2), LBP-90-29, 32 NRC 89, 92 (1990).

8 It has also been held that the alleged injury-in-fact to the member must fall within the

purposes of the organization. Curators of the University of Missouri (TRUMP-S Project), LBP-90-
18, 31 NRC 559, 565 (1990).
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The question of whether proximity to a nuclear facility (or a site at which the possession

of nuclear materials is authorized) is sufficient to confer standing upon an individual or entity has

been addressed in numerous Commission decisions. While residence within 50 miles of a nuclear

power reactor has often been held to confer standing in construction permit or operating license

proceedings, such distance is not necessarily sufficient to confer standing in other types of

proceedings. Rather, in other proceedings, the requester must demonstrate that the risk of injury

resulting from the contemplated action extends sufficiently far from the facility so as to have the

potential to affect his interests. See, e.g., Boston Edison Co. (Pilgrim Nuclear Power Station),

LBP-85-24, 22 NRC 97, 99 (1985), aff'don other grounds, ALAB-816, 22 NRC 461 (1985) (risk

of injury from proposed spent fuel pool expansion was not demonstrated where petitioner resided

43 miles from the facility); Cf. Sequoyah Fuels Corp. (Gore, OK Site Decontamination and

Decommissioning Funding), LBP-94-5, 39 NRC 54, 67-71 (1994) (residence adjacent to

contaminated fuel fabrication facility might not be sufficient to confer standing if the proposed

action had no potential to affect the requestor's interests); Babcock and Wilcox Co. (Pennsylvania

Nuclear Services Operations, Parks Township, PA), LBP-94-4, 39 NRC 47, 51-52 (1994)

(standing and injury-in-fact can be inferred in some cases by proximity to the site, but a greater

demonstration of injury may be required where the activity has no obvious offsite implications);

Babcock and Wilcox (Apollo, PA Fuel Fabrication Facility), LBP-93-4, 37 NRC 72, 83-84 and

n.28 (1993) (petitioners' residences within one-eighth of a mile to approximately two miles from

a fuel fabrication facility were insufficient to confer standing to intervene in a decommissioning

proceeding, absent "some evidence of a causal link between the distance they reside from the

facility and injury to their legitimate interests"); see also, Northern States Power Co. (Pathfinder
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Atomic Plant), LBP-90-3, 31 NRC 40, 44-45 (1990) (person who regularly commutes past the

entrance to a nuclear facility once or twice a week possessed the requisite interest for standing).9

II. The May 27 Order

Consistent with the above, on May 27, 1997, the Presiding Officer issued an order

finding that the Petitioners had failed to establish in their initial submittals that they met the

requirements for standing in this proceeding, and gave them a second opportunity to establish

their standing. IUSA's July 8 response,1 ° which the Staff generally agrees with, pointed out that

the Petitioners' supplemental filings did not adhere to the May 27 Order's requirements. The

May 27 Order required Petitioners to:

(1) submit affidavits which are notarized or which state that "all statements in
the affidavit are true to the best of the affiant's knowledge and belief and
are made under penalty of perjury" (May 27 Order, slip op. at 7); and

(2) show how individual or organizational interests would be harmed, stating
members' addresses, how far they live from the harmful activity, and that
the organization is authorized to represent them

see id., at 4.

9 In adopting Subpart L, the Commission considered whether proximity to a materials.
license facility is sufficient to establish standing. Noting that it had already rejected the 50-mile
rule for materials licensing, the Commission further rejected a suggested presumption that persons
who reside and work outside a five-mile radius of a materials site would not have standing. The
Commission stated, "[t]he standing of a petitioner in each case should be determined based upon
the circumstances of that case as they relate to the factors set forth in [10 C.F.R. § 2.1205(g)]."
Statement of Consideration, "Informal Hearing Procedures for Materials Licensing
Adjudications," 54 Fed. Reg. 8269 (Feb. 28, 1989); see also, id., Proposed Rule, 52 Fed. Reg.
20089, 20090 (May 29, 1987).

10 Response of International Uranium (USA) Corporation To Hearing Requests Regarding

Amendment To Source Material License ("IUSA Response"), dated July 8, 1997.
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The Petitioners met neither of these requirements in their supplemental filings. While the

Avikan Supplement, Westwater Supplement, and Begay Supplement are all styled as affidavits,

they are not notarized, and do not state that "all statements in the affidavit are true to the best of

the affiant's knowledge and belief and are made under penalty of perjury." Even if regarded as

affidavits, the supplemental filings do not meet the May 27 Order's requirements for establishirg

organizational or representational standing."1

Further, the May 27 Order explained that since the White Mesa Mill's authority to operate

is not at issue in this proceeding, "a petitioner's standing must not be based on harm resulting

from the license to operate," but rather on some harm related to the receipt or processing of the

Cotter Concentrate as authorized by the license amendment issued on April 2, 1997. Id., slip op.

at 3-4. The Petitioners must "show a plausible way in which activities licensed by the challenged

amendment would injure them." Id., at 4. None of them has done so. For example,

notwithstanding that the Presiding Officer observed that merely alleging that the Cotter

Concentrate is unstable does not establish a plausible way in which groundwater may be

contaminated, and that "a plausible mechanism for injury must be described," Id., at 4-5,

" Due to the non-production of certain documents referenced by the Petitioners, the Staff
is unable to evaluate all of the asserted bases for standing. For example, Mr. Begay stated that
he holds "the petitions of 99 % of the Native Americans of San Juan County opposing this action."
Begay Supplement, at 2. Ms. Katso stated that nearly all ("approximately one hundred percent")
of the adult Westwater Navajos signed a petition dated April 29, 1997 opposing the processing
of the Cotter Concentrate at the White Mesa Mill. Westwater Resolution, ¶ 2.
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Mr. Begay's only reference to the alleged instability of the Cotter Concentrate was his statement

that the White Mesa Mill "will have to become a Superfund site because these hazardous materials

are already proven to be unstable and uncontrollable.t" Begay Supplement, at 2.

III. Petitioners Have Not Adhered To The May 27 Order

Because the Petitioners failed to meet the requirements for standing set forth in the May

27 Order, and as further set forth below, the Staff believes that the Petitioners have so far failed

to establish their standing in this proceeding.

Although, as stated above, the Staff is in general agreement with IUSA's Response, two

issues require further discussion.

A. Environmental Justice and the LES Decision

Each of the Petitioners raises issues of environmental justice under Executive Order 12898,

Federal Actions to Address Environmental Justice in Minority Populations and Low-Income

Populations" (1994).12 The Staff maintains that by its own terms, Executive Order 12898 is not

12 Mr. Mason characterized the April 2 amendment as allowing the dumping of hazardous

wastes "into the waterways and airways, and also into the psyche" of Avikan participants, and
declared this to be an injury in fact in violation of President Bill Clinton's February 1994
environmental justice order. Avikan Supplement, at 14.

Ms. Katso stated that allowing IUSA to use its license violates "Environmental Justice
laws" and the "law of President Clinton's Executive Order on Environmental Justice." Westwater
Supplement, at 2. In this regard, she also cited resolution 23, which she stated was passed by the
National Environmental Justice Advisory Council on May 16, 1997. See id.

Mr. Begay tied his concern about the Cotter Concentrate's "bad spirits" to the
environmental justice "statutes," citing President Clinton's February 1994 Executive Order and
resolution 23 of the National Environmental Justice Advisory Council, as a basis for standing.
Begay Supplement, at 1.
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enforceable as a matter of law or equity, and, thus, does not support a finding of standing. The

Order states:

This order is intended to improve the internal management of the executive branch
and is not intended to, nor does it create any right, benefit, trust, or trust
responsibility, substantive or procedural, enforceable at law or equity by a party
against the United States, its agencies, its officers, or any person. This order shall
not be construed to create any right to judicial review involving the compliance or
noncompliance of the United States, its agencies, its officers, or any other person
with this order.

59 Fed. Reg. 7629, 7632-7633 (1994).

The President's February 11, 1994 memorandum repeats essentially the same statement

in its concluding paragraph. Accordingly, the Executive Order does not constitute a law, the

violation of which would confer standing,1 3 even if the Petitioners' characterizations of what the

April 2 amendment allows were accurate. 14

13 The Presiding Officer stated that injury for purposes of standing may be presumed if

it can be shown that the activity authorized by the license amendment is in violation of a law. See
May 27 Order, slip op. at 5.

14 As noted in IUSA's Response, the Staff considered the applicablity of Executive Order

12898 to the White Mesa site in its decision to renew the White Mesa Materials License No.
SUA-1358. In that action the Staff determined that since there were:

[N]o significant impacts associated with approval of the license renewal, there can
be no disproportionately high and adverse effects or impacts on minority and low-
income populations. Consequently, further evaluation of 'Environmental Justice'
concerns, as outlined in Executive Order 12898 and NRC's Office of Nuclear
Material Safety and Safeguards Policy and Procedures Letter 1-50, Rev. 1, is not
warranted.

Final Finding of No Significant Impact; Notice of Opportunity For Hearing, 62 Fed. Reg.
10091, at 10092 (March 5, 1997).
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The Staff is aware that an Atomic Safety and Licensing Board panel has issued a decision

finding that Executive Order 12898 imposes certain procedural duties on the Staff to ensure that

NRC's

programs, policies, and activities that substantially affect human health or the
environment do not have the effect of subjecting persons and populations to
discrimination because of their race, color, or national origin.

Louisiana Energy Services, L.P. (Claiborne Enrichment Center) ["LES"], LBP-97-8, 45 NRC

(May 1, 1997), slip op. at 12.15 Even if this decision is upheld, the Staff does not believe it is

applicable to this proceeding. LES seeks to build a facility at a site in Louisiana which would

enrich uranium using a gas centrifuge process. A group of local residents object to the siting of

the facility, contending, in part, that LES was motivated by racial prejudice in its choice of the

site. See Claiborne Enrichmnent Center, supra, LBP-97-8, slip op. at 1, 33-41. The Staff's Final

Environmental Impact Statement evaluating the LES license application was found inadequate

regarding whether LES' siting process was racially discriminatory, and the Staff was directed to

conduct a thorough investigation into whether LES was motivated by racial prejudice in its choice

of the site. See id., at 43-45, and 89.

Here, the Mill was licensed to operate at the present site in 1979, following preparation

of draft and final environmental impact statements. The Mill's site, the issuance of its operating

license, and environmental studies from the 1970's, which appear to be among the chief concerns

"• By request of the Staff and the license applicant, the Commission agreed to review this

decision. See id., CLI-97-7, 45 NRC (June 30, 1997).
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of the Petitioners, are subjects outside the scope of this license amendment proceeding, and thus

the decision in LBP-97-8 is inapplicable.

B. Allegations of Psychological Harm

Each of the Petitioners raises issues of psychological harm alleged to be caused by the

presence of the Cotter Concentrate material at the Mill site.' 6

The Staff acknowledges that the psychological fears accompanying the Cotter Concentrate

may bear on spiritual, religious, and cultural feelings, but such psychological effects are not

within the scope of the AEA or NEPA. See PANE v. NRC, supra, 678 F.2d 222, at 249-53; and

16 Mr. Mason stated that injury to individuals and the environment are based, in part, on

harm to spiritual, religious, and cultural rights, and harm to psychological health. See Avikan
Supplement, at 7. Among the psychological harms asserted are those arising from "evil spirits"
which are said to accompany the Cotter Concentrate, which will cause mental illness and will
scare away many Native Americans from the area. Id., at 10. Based on the presence of the
"psychologically feared
evil spirits," Mr. Mason declared that "injury in fact has already been imposed upon Avikan
participants. " Id., at 11. Native American burial sites will be desecrated by the "evil spirit of the
Cotter Concentrate." Id.

Ms. Katso referenced the "bad spirit" carried by the Cotter Concentrate, which will affect
the spiritual health of the Westwater Navajos when the material is put on the graves of ancestors.
Westwater Request, ¶ 2. Ms. Katso later elaborated on this concern as follows:

We are afraid of the bad spirit which our teachings tell us is with the Cotter
Concentrate because it killed so many people. These spirits are not free to leave
the Cotter Concentrate, but they stay wherever it is and cause our minds to be sick.

Westwater Navajos Supplement, at 1.

Mr. Begay stated that the White Mesa Mill "sits on traditional Ute burial grounds, and
many graves of my people have already been desecrated" by the Cotter Concentrate, which "has
the blood of approximately 1,000,000 human beings on it." Begay Request, at 2. The material
therefore carries an "evil curse." Id.
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Metropolitan Edison Co. v. PANE, supra, 460 U.S. 766, at 772-79. Harm produced by the

allegedly evil nature of the Cotter Concentrate, said to be due to the past history connected with

the material, is reasonably viewed, as the Petitioners themselves appear to acknowledge, as a

psychological effect. In the Staff's view it is properly viewed as the type of psychological effect

which, as discussed above, is not cognizable under the AEA or NEPA.

Moreover, while it may be reasonable to assume that Native Americans are buried on the

Mill property, the Petitioners provide no evidence of any specific burials there. No Native

American graves were identified in the 1979 FES, which discussed studies of the historic and

archeological resources on the Mill property and the surrounding area."7 See sections 2.5.2.1

through 2.5.2.3 of the FES, including Table 2.18, attached hereto as Exhibit A. As summarized

in Table 2.18, the evidence of Native American habitation indicates that the sites were abandoned

approximately 800 years ago. No evidence of Navajo or Ute settlements on the Mill property is

discussed. None of the Petitioners provide a plausible mechanism whereby any Native American

graves will be harmed in a physical, identifiable way by IUSA's receipt or processing of the

Cotter Concentrate material. Accordingly, these allegations concerning injury to graves do not

provide a basis for standing. See May 27 Order, slip op. at 4.

17 Indeed, the license authorizing operation of the White Mesa Mill, first issued in 1979,

recognizes the area's historic and cultural significance. Thus, the license specifically requires
IUSA to take a number of actions to avoid harming archaeologically sensitive areas. See License
No. SUA-1358, Condition 9.7.
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CONCLUSION

For the reasons set forth above, the Staff believes that the Petitioners have so far failed to

establish their standing in this proceeding. Accordingly, the Staff urges that the hearing requests

be denied.

Respectfully submitted,

oh .Hull
Counsel for NRC Staff

Dated at Rockville, Maryland
this 10th day of July, 1997
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The site for the proposed uranium mill (Fig. 2.2) was previously used for grazing. Also, poten-
tial grazing land lies on all sides of the applicant's property (Fig. 2.2). Based upon primary
production for rangeland in fair condition, and assuming 50% of the primary production-will be
grazed, grazing capacity of rangeland in the vicinity of the site is conservatively estimated at
about 0.69 to 1.24 animal units months (AUI1s) per hectare (0.28 to 0.5 AUMs per acre ;10 that is,
about 0.8 to 1.4 ha (2 to 3.6 acres) of rangeland are required to support one cow or lfve sheep
for one month per year. The nearest cultivated cropland (alfalfa) occurs 2.4 km (1.5 miles)
north of the site boundary, and the nearest garden plot lies approximately 1.6 km (1 mile)
north.10

2.5.1.3 Urban areas

The communities of Blanding, Monticello, and Bluff, all within 48 km (30 miles) of the proposed
White Mesa mill site, and the town of Hanksville, 16 km (10 miles) from the Hanksville ore
buying station, have been discussed in detail in Sects. 2.4.1.1, 2.4.1.2, and 2.4.2.1. The two
largest of these, Blanding and Monticello, have a number of regulations governing land use,
including zoning, subdivision regulations, and building codes (City Manager of Blanding, Utah,
and City Manager of Monticello, Utah, personal communications, July 10, 1978, and July 20, 1978,
respectively).

2.5.2 Historical, scenic, and archeological resources

2.5.2.1 Historical sites

Although there are no cultural sites on or adjacent to the proposed mill site which are presently
included in the National Register of Historic Places (National Register), the White Mesa
Archeological District has been determined eligible for inclusion in the National Register.
Landmarks of southeastern Urah currently included in the National Register are summarized in
Table 2.17. Closest to the proposed mill site is the Edge of Cedars Indian Ruin, located in
Blanding (approximately six miles north of the proposed mill site).

A historical survey was conducted on the proposed mill site, and six historical sites were
identified. Five of the six historical sites are currently under review to determine eligibility
for the National Register.

2.5.2.2 Scenic areas

Southeastern Utah is known for its unusual scenic qualities, in particular the abundance of
massive stone arches and other outstanding rock formations. The general area features a uniquely
rugged terrain with wide vistas, badlands, and steep canyons.

Canyonlands National Park is an area of unusual, interesting geological formations, and the Glen
Canyon National Recreation Area on Lake Powell is a man-made lake on the Colorado River.
Capitol Reef National Park contains numerous colorful stone formations. At Natural Bridges
Monument, rock arches span deep canyons, forming the largest natural bridges in the world.
These and other natural and scenic landmarks draw visitors to southeastern Utah every year. In
addition, the area contains an abundance of Indian ruins and petroglyphs. Newspaper Rock State
Park, Edge of the Cedars State Park, and Hovenweep National Monument are noted areas of scenic
and archeological interest (Fig. 2.1). Closest to the proposed mill site is Edge of The Cedars
State Park (historicia monument), located in Blanding (approximately three miles north of the
proposed mill site).

2.5.2.3 Archeological sites

Archeological surveys of portions of the entire project site were conducted between the fall
of 1977 and the spring of 1979. The total area surveyed contained parts of Sections 21, 22,
27, 28, 32, and 33 ofT37S, R22E, and encompassed 809 ha (2000 acres), of which 81 ha (200 acres)
are administered by the U.S. Bureau of Land Management and 130 ha (320 acres) are owned by the
State of Utah. The remaining acreage is privately owned. During the surveys, 121 sites were
recorded and all were determined to have an affiliatioh with the San Juan Anasazi who occupied
this area of Utah from about 0 A.D. to 1300'A.D. All but 22 of the sites were within the
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Fig. 2.2. Land Ownership in the vicinity of the project site (OBS = ore-buying station).
Source: ER, Plate 2.1-3 and Sect. 2.1.

Note: Energy Fuels Nuclear currently owns T37S R22E Section 33, SE), but this quarter section,
is not part of the proposed project.

project boundaries. Table 2.18 summarizes the recorded sites according to their probable
temporal positions. The dates of occupation are the best estimates available, based on pro-
fessional experience and expertise in the interpretation of archeological evidence.' Available
evidence suggests that settlement on White Mesa reached a peak in perhaps 800 A.D. OccupatiOr
remained at approximately that level until some time near the end of Pueblo II or in the
Pueblo II/Pueblo III transition period. After this period, the population density declined
sharply, and it may be assumed that the White Mesa was, for the most part, abandoned by about
1250 A.D.

k.
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Table 2.17. Historic sites in southeastern Utah
induded in the "National Register of

Historic Places"

Location Site

San Juan County

Blanding Edge of Cedars Indian Ruin

35 miles southeast of Blending Hovenweep National Monument

Southeast of Mexican Hat Poncho House

25 miles southeast of Monticello Alkali Ridge

30 miles west of Monticello Salt Creek Archaeological
District

Glen Canyon National Recreation Area Defiance House

14 miles north of Monticello Indian Creek State Park

Wayne County

Capital Reef National Park on Utah Fruita School House
Route 24

3 miles southeast of Bicknell Hans Peter Nielson Gristmill

60 miles south of Green River, in Harvest Scene Pictograph
Canyonlands National Park

Green River vicinity Horseshoe (Barrier) Canyon
Pictograph Panel

Capital Reef National Park Gifford Barr?

Capital Reef National Park Lime Kilro

Capital Reef National Park Oyler Tunnel
8

Garfield County

46 miles south of Hanksville Starr Ranch

South of Hanksville Susan's Shelter

Near Panquitch Bryce Canyon Airport Hangar

"Pending nominations to the "National Register of Historic Places."

Sources: U.S. Departmetat of the Interior, "National Register of
Historic Places," Fed. Regist. 41(28), Feb. 10, 1976, and subsequent
issues through 43(225), Nov. 21, 1978.

I

Archaeological test excavations were conducted by the Antiquities Section, Division of State
History, in the spring of 1978,11 on 20 sites located in the area to be occupied by tailings
cells 2,3 and 4. Of these sites, twelve were deemed by the State Archaeologist to have sig-
nificant National Register potential and four possible significance. The primary determinant
of significance in this study was the presence of structures, though storage features and
pottery artifacts were also common.

In the fall of 1978, a surface survey was conducted on much of the previously unsurveyed portions
of the proposed mill site. Approximately 45 archaeological sites were located during this sur-
vey, some of which are believed to be of equal or greater significance than the more significant
sites from the earlier study. Determination of the actual significance of all untested sites
will require additional field Investigation.
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Table 2.18. Distribution of recorded sites
according to temporal position

Approximate Number of

Temporal position datesi
(A.D.)

Basket Maker Ill 575-750 2

Basket Maker 111/ 575-850 27
Pueblo I

Pueblo I 750-850 12

Pueblo I/Pueblo II 850-950 13

Pueblo II 950-1100 14

Pueblo II/Pueblo Ili 1100-1150 12

Pueblo I1l 1150-1250 8

Pueblo II+ b 5

Multicomponent c 3

Unidentified d 14

Includes transitional periods.
bAlthough collections at these locations were lack-

ing in diagnostic material, available evidence indicates

that the site would have been used or occupied no

earlier than 900 A.D. and possibly later.

cCeramic collections from each of these sites

indicate an occupation extending from Pueblo I

throuqh Pueblo II and into Pueblo II1.
dThese sites did not produce evidence strong

enough to justify any identification.

Source: Adapted from ER, Table 2.3-2, and from
supplementary reports on project archeology.

Note: These sites are shown in Fig. 3.4.

Pursuant to 10 CFR Part 63.3, the NRC submitted on March 28, 1979, a request to the Keeper of
the National Register for a determination of eligibility for the area which had been surveyed
and tested. (The area contained 112 archeological sites and six historical sites.) The
determination by the Keeper of the National Register on April 6, 1979, was that the White Mesa
Archeological District is eligible for inclusion in the National Register. Requirements for
further action to be taken are discussed in Sect. 4.2.2 and in Appendix E.

2.6 WATER

2.6.1 Surface water

2.6.1.1 Surface-water description

The proposed mill site is located on White Mesa, a gently sloping (0% SSW) plateau that is
physically defined by the adjacent drainages which have cut deeply into regional sandstone
formations (Sect. 2.7.1 and Fig. 2.8). There is a small drainage area of approximately 25 ha
(62 acres) above the proposed site that could yield surface runoff to the site. Runoff from
project area is conducted by the general surface topography to either Westwater Creek, Corral
Creek, or to the south into an unnamed branch of Cottonwood Wash. Local porous soil conditi
topography, and low average annual rainfall [30 cm (11.8 in.)] cause these streams to be inte.
mittently active, responding to spring snowmelt and local rain'storms (particularly thundersto
Surface runoff from approximately 155 ha (384 acres) of the project site drains westward and
collected by Westwater Creek, and runoff from another 155 ha (384 acres) drains east into Co
Creek. The remaining 289 ha (713 acres) of the southern and southwestern portions of the si
drain indirectly into Cottonwood Wash (ER, p. 2-143). 'The site and vicinity drainages carry
water only on an intermittent basis. The major drainages in the project vicinity are depict
in Fig. 2.3 and their drainages tabulated in Table 2.19. Total runoff from the site (total
per watershed area) is estimated to be less than 1.3 cm (0.5 in.) annually (ER, p. 2-143).
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