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MEMORANDUM AND ORDER
(Regarding Order to Show Cause)

In an October 22, 2014 order, the Licensing Board directed that intervenor Oglala Sioux

Tribe (OST) show cause why this litigation should not be dismissed for want of prosecution. 

See Crow Butte Resources, Inc. (Marsland Expansion Area); Memorandum and Order (Order to

Show Cause), 79 Fed. Reg. 64,233 (Oct. 28, 2014) [hereinafter Show Cause Order].  On

December 4, OST submitted a pleading in which it (1) asked the Board, in essence, for leave to

submit a late-filed response to the show cause order; and (2) responded to the Board’s show

cause order, asserting that this case should not be terminated.  See Motion for Extension of

Time to Respond to Show Cause Order, and, Response of [OST] to Show Cause Order (Dec. 4,

2014) [hereinafter OST Response].  Although a December 5 Board order established a

schedule for responses to OST’s filing, see Licensing Board Order (Schedule for Responses to

[OST] Time Extension Motion and Response to Show Cause Order) (Dec. 5, 2014) at 1

(unpublished), applicant Crow Butte Resources, Inc., (CBR) did not provide a responsive

submission.  Not so for the NRC staff, however, which in a December 15 pleading asserted that
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OST had neither proffered a satisfactory explanation for its failure to file either a timely response

or a timely extension motion nor demonstrated its continuing interest in this proceeding so as to

warrant allowing this cause to continue.  See NRC Staff’s Response to [OST] Motion for

Extension of Time and Response to Show Cause Order (Dec. 15, 2014) at 1 [hereinafter Staff

Response].  Thereafter, in an effort to gain the answers to several questions, the Board afforded

OST an opportunity to file a reply to the staff’s response, which OST did on December 29.  See

[OST] Reply to NRC Staff’s Res[p]onse to [OST] Motion for Extension of Time to Respond to

Show Cause Order, and [OST] Response to Show Cause Order (Dec. 29, 2014) [hereinafter

OST Reply]; see also Licensing Board Memorandum and Order (Providing Intervenor [OST] the

Opportunity to File Reply) (Dec. 18, 2014) at 2 (unpublished) [hereinafter Board Reply Order].  

For the reasons set forth below, the Board grants OST leave to submit its late-filed

pleading and declines, at this juncture, to terminate this proceeding before the Board.  

A. Timing of OST’s Response to Board’s Show Cause Order

In issuing its show cause order, the Board sought to take measures to ensure that the

parties, and in particular OST (given the order’s implications), had notice of the order and a

reasonable opportunity to respond.  Thus, in addition to lodging the order in the agency’s

publicly available Electronic Hearing Docket (EHD) and serving it on the parties using the

agency’s E-Filing system, the Board also placed the order in the Federal Register, which is

considered constructive notice of the order for persons affected by its contents.  See Dominion

Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-05-24,

62 NRC 551, 565 & n.60 (2005) (“The Board correctly viewed Federal Register publication of a

notice of hearing opportunity as legally adequate notice.”); see also 44 U.S.C. §§ 1507S1508. 

Further, the Board issued an additional memorandum for the docket, with service to the parties,

specifying the date for responses in light of the date of Federal Register publication of the show
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cause order, i.e., November 28, 2014.  See Licensing Board Memorandum (Date for Responses

to Order to Show Cause) (Oct. 29, 2014) at 2 (unpublished). 

 As the Board indicated in its show cause order, although OST has had counsel of record

since the outset of this proceeding, it had been more than thirteen months since the last OST

submission.  This was the case, notwithstanding (1) the staff’s June 2014 issuance of a draft

environmental assessment (EA) segment addressing the subject matter of OST’s admitted

contention 1 regarding cultural resources, which afforded the opportunity for submitting any

new/amended contentions; and (2) a August 2014 staff motion, ultimately successful, seeking

summary disposition of that contention.  See 79 Fed. Reg. at 64,233.  As a consequence, with

the November 12, 2014 entry of a notice of appearance by a new attorney of record for OST,

see Notice of Appearance (dated Feb. 12, 2014; submitted Nov. 12, 2014), the Board

anticipated that an OST responsive filing would be forthcoming.  That proved not to be case,

however, as the deadline for responding to the Board’s show cause order came and went

without any OST filing.  The Board at that point would have been justified in entering an order

dismissing OST’s sole pending issue statement, OST contention 2 entitled “Failure to Include

Adequate Hydrogeological Information to Demonstrate Ability to Contain Fluid Migration,” and

terminating this proceeding for want of prosecution by OST.  But given the seriousness of that

action, we took the additional step of having our law clerk send an e-mail to both of OST’s

counsels of record (and to counsel for the other parties) advising that the Board intended to

move forward in the near term on its show cause order.1  This December 2 e-mail prompted the

aforementioned OST response that is now before us.  See OST Response at 2.   

1 A copy of that e-mail is included as Attachment 1 to this issuance.  
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In its December 4 and 29 filings, as justification for OST’s failure to file either a timely

response or a timely motion to extend the time for submitting such a response, OST offers the

following explanations:

1.   Following new OST counsel’s appointment to represent OST on October 27, he

inquired of intervenors involved in the other two CBR-related proceedings pending before the

agency, and in which OST is involved, about any matters that required his immediate attention

in the three pending CBR proceedings (i.e., the license renewal, North Trend expansion, and

Marsland expansion proceedings).  He was not, however, advised of the pendency of the

Board’s show cause order in this proceeding.  Specifically, he consulted with Consolidated

Petitioners that previously had sought, but in May 2013 were denied, intervention in this

proceeding.2  Apparently, new OST counsel was unaware until after the Board’s December 2

e-mail that Consolidated Petitioners are not a party to this proceeding.  See OST Response

at 2; OST Reply at 2 & n.1.  

2.   New OST counsel, who is acting pro bono on behalf of OST in this and the other two

CBR proceedings, “was faced with the impossible task of having to review a record consisting of

hundreds of filings and tens of thousands of pages of documents in 3 separate actions each at

a different posture in the litigation in a matter of a few weeks.”  OST Response at 2.  Given what

he was told by Consolidated Petitioners, his focus was on the issuance of the staff’s EA in the

CBR license renewal matter and an associated near-term deadline for submitting new/amended

contentions.  See id.; OST Reply at 2. 

2 Consolidated Petitioners, which consists of Antonia Loretta Afraid of Bear Cook, Bruce
McIntosh, Debra White Plume, Western Nebraska Resources Council, and Aligning for
Responsible Mining, did not appeal the Board’s denial of their intervention request.  See
CLI-14-02, 79 NRC 11, 13 & n.4 (2014).
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3.  Because of the cost of litigation and OST’s extremely poor financial condition, OST

has essentially been without counsel in this and the other CBR proceedings for over a year and

was only able to obtain representation through new OST counsel’s affiliation with the Ved

Nanda Center of International and Comparative Law at the University of Denver’s law school. 

See OST Response at 3S4; OST Reply at 2S3.  

In response, the staff asserts that, on a number of counts, OST has failed to show the

requisite “good cause” for its requested filing extension as required by 10 C.F.R. § 2.307(a). 

Asserting that OST received legally sufficient notice of the Board’s show cause order, the staff

states that service of the Board’s order upon OST’s existing counsel, who had not withdrawn

her appearance,3 was sufficient to provide OST with notice of the order.  This was so, the staff

maintains, even though new OST counsel was not served with the order because he did not

enter his appearance notice until two weeks after issuance of the order.  See Staff Response

at 3S4.  Further, the staff alleges that in mid-November new OST counsel was made fully aware

by the staff of the existence of, and how to access, the agency’s EHD containing all the

3 As the Board indicated in its show cause order, Ms. Waonsilawin Cinndy Gillis, who
entered a notice of appearance on behalf of OST at the outset of this proceeding, has never
withdrawn her appearance and so remains, at least nominally, one of the counsel of record for
OST.  In its response, the staff notes that Ms. Gillis apparently is aware of the customary
practice in this regard, as she has withdrawn her appearance on behalf of OST in the
Powertech in situ uranium recovery (ISR) facility proceeding that is pending before another
licensing board.  See Staff Response at 4 n.18 

The Board notes that in withdrawing her appearance in the Powertech proceeding, Ms.
Gillis indicated that OST was being represented by another counsel.  See Notice of Withdrawal,
Powertech (USA) (Dewey-Burdock In Situ Uranium Recovery Facility), Docket
No. 40-9075-MLA (May 29, 2014) at 1.  Given that a Native American tribe, like any other
governmental entity, must have a designated representative to participate as a party in an NRC
adjudicatory proceeding, see 10 C.F.R. § 2.309(h), Ms. Gillis’ action (or, perhaps more
accurately, inaction) in this proceeding, particularly in the face of her indication to the staff this
past summer that she was no longer making litigation decisions for OST, see NRC Staff’s
Motion for Summary Disposition of Contention 1 (Aug. 6, 2014) at 1 n.2, raises the specter that
her failure to withdraw may have been an attempt to shield OST from the need to comply with
section 2.309(h) while other counsel was being sought.  
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issuances in this case (and the two other CBR proceedings), including the Board’s show cause

order.  Instead, the staff declares, he chose to rely upon advice about the status of this case

from intervenors in other CBR proceedings who are not parties to the Marsland proceeding. 

See id. at 4S6.  Moreover, according to the staff, new OST counsel’s purported need to attend to

the filing of new/amended contentions in the CBR license renewal proceeding was ameliorated

by the late-November staff agreement to, and licensing board action granting, an extension of

that filing date until early January 2015.  Finally, according to the staff, new OST counsel’s

purported need to review the voluminous records of the other CBR cases does not support a

“good cause” finding because he had nearly five weeks from his appointment as OST counsel

until the show cause order due date to take a look at the recent Board orders in this proceeding

to ascertain whether there was anything of immediate import, and failed to take any action in

that regard.  See id. at 6S7.

  In seeking to determine whether the requisite “good cause” exists in this instance, this

case presents a hard choice for the Board.  On the one hand, the Board can understand new

OST counsel’s concern about “getting up to speed” regarding the three CBR cases in which he

was appointed in late October 2014.  What the Board has a hard time comprehending, however,

is the actions he undertook to accomplish that task relative to this proceeding.  He did not take

the short time (likely far less than a half-hour) that would be required to check the EHD 2014

Board orders folder for this proceeding, which would have immediately revealed the presence of

the sort of “matter . . . that required his immediate attention” about which he has indicated he

was so concerned, OST Response at 2.  Instead, he chose to rely upon the judgment of one of

the litigants in the other CBR proceedings, albeit apparently without ascertaining if that litigant

had any basis for knowing anything about the status of this proceeding.  The phrase “trust, but

verify,” made well-known in another context, comes quickly to mind in this regard.  
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We can certainly admire new OST counsel’s willingness, on a pro bono basis, to jump

into what is the daunting task of representing OST in three ongoing CBR ISR proceedings, at

least one of which is scheduled for an evidentiary hearing in the near term.  Yet, we are not

aware of any case law suggesting, analogous to the greater latitude on some procedural

matters afforded to pro se parties who do not have the benefit of representation by a licensed

member of the bar, see Shieldalloy Metallurgical Corp. (Cambridge, Ohio Facility), CLI-99-12,

49 NRC 347, 354 (1999), that a licensing board should have lower expectations regarding the

professional conduct of a pro bono lawyer as compared to an applicant’s compensated private

or corporate counsel or the staff’s paid government lawyers.  Moreover, we are cognizant that

over the past sixteen months in this proceeding, as an apparently not-financially-well-endowed

Native American tribe that undoubtedly sorely needs counsel’s help to have any realistic hope of

effectively placing its hydrogeological concerns about the Marsland ISR facility before the

Board, OST arguably has been the recipient of underwhelming professional legal assistance by

not one, but two, members of the bar, bringing its case to the brink of dismissal.  But the fact

OST might have to bear the brunt of a finding that, because of its new counsel’s actions, “good

cause” is lacking for the late-filing of its show cause response, the caselaw nonetheless

indicates that, having chosen its counsel, OST must accept the consequences of its counsel’s

actions.  See Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P’ship, 507 U.S. 380, 386-87

(1993) (“‘Petitioner voluntarily chose this attorney as his representative in the action, and he

cannot now avoid the consequences of the acts or omissions of this freely selected agent.’”

(quoting Link v. Wabash R.R. Co., 370 U.S. 626, 633 (1962))). 

In the end, what leads us to conclude that the requisite “good cause” exists in this

instance is our judgment that new OST counsel’s actions do not fall into the category of

“careless inadvertance” that has been identified as a factor in negating a “good cause” finding in
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situations such as this one.  As a licensing board recently observed in the Vermont Yankee site

emergency plan amendment proceeding in finding that good cause existed for the late-filing of

an intervention petition, “it is clear that the delay was . . . not an attempt to gain extra time to

prepare a pleading or otherwise to flout the NRC’s procedural requirements.”  Entergy Nuclear

Vermont Yankee, LLC, and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power

Plant), LBP-15-4, 81 NRC    ,     & n.39 (slip op. at 8 & n.39) (Jan. 28, 2015) (citing Fla. Power &

Light Co. (Turkey Point Nuclear Generating Station, Units 6 and 7), LBP-11-6, 73 NRC 149, 247

(2002) (finding no good cause where petitioner’s late-filed contention was due to “careless

‘inadverten[ce]’”)).  Here, there is no indication, given the promptness with which OST’s

December 4 pleading was submitted in response to the Board’s December 2 e-mail,4 that there

was any intent on the part of new OST counsel to gain extra time to submit a response or to

flout the agency’s procedural requirements.  Nor can we say, as was likewise the board’s

finding in the Vermont Yankee case, see id. at     (slip op. at 8), that there is any immediate

prejudice to either the staff or applicant CBR (which has not taken any position regarding the

timeliness or substance of OST’s show cause response).  Indeed, the only prejudice to these

parties is the fact they may, within the next year or so, have to expend the resources necessary

to litigate the merits of OST contention 2, a “prejudice” they would have had to endure in any

event if the Board had not, of its own volition, initiated the show cause order now in question.    

4 With the mid-October entry of new OST counsel’s appearance, it might be suggested
that this e-mail should have been sent by the Board before, rather than after, the OST response
filing deadline.  Given the entry of an appearance by licensed counsel, we saw no basis for
taking such an action, anticipating that counsel would promptly ascertain the status of this
proceeding and act to make known OST’s position regarding the pending show cause order. 
Only when our otherwise reasonable expectation in that regard proved unwarranted did we see
the need to act to ensure that, in dismissing this case, the Board was not acting based upon a
misunderstanding about OST’s position regarding the show cause order.   
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Accordingly, we conclude that the requisite “good cause” having been found, OST’s

request for leave to submit its response to the Board’s show cause order, the time for filing that

pleading having expired, is granted.  

B. Substance of OST’s Response to Board’s Show Cause Order

As it turns out, the more straightforward of the Board’s two rulings relative to the efficacy

of OST’s response to the Board’s show cause order concerns the adequacy of OST’s

substantive response to that order, i.e., is there cause for terminating this proceeding before the

Board for want of prosecution.  In this regard, the purpose of the Board’s show cause order was

to determine if, notwithstanding OST’s apparent disappearance from the field in connection with

several important developments in this case, OST still has an interest in litigating its admitted

contention 2.  OST asserts affirmatively that it does.  See OST Reply at 3.  Particularly given

that, for the reasons stated above, the staff has not shown any particular prejudice that either it

or CBR will suffer going foward if, notwithstanding OST’s previous lack of participation,5 this

case is allowed to continue, we see no basis at this point for discounting OST’s declaration of

continuing interest or terminating this proceeding before the Board.

That being said, we wish to note one point regarding the substance of OST’s reply

pleading.  In authorizing that pleading, the Board made clear that it was doing so because it

wanted the answers to two questions, one of which concerned OST’s potential ability to provide

evidentiary support for its contention 2.  See Board Reply Order at 2S3.  In its reply, OST

provided no response to that question.  We advise that, in the future, just as we expect that

5 CBR and the staff seemingly have not been disadvantaged by the lack of any OST
presence, with no new/amended contentions filed relative to the staff’s draft EA cultural
resources analysis and with the dismissal of OST contention 1 on the same topic, although the
latter was done, as is appropriate relative to a dispositive motion, based on the applicability of
the standards for summary disposition rather than the lack of any OST opposition to the staff’s
motion.  See Licensing Board Memorandum and Order (Ruling on Motion for Summary
Disposition Regarding [OST] Contention 1) (Oct. 22, 2014) at 5, 14S15 (unpublished).



- 10 -

OST’s pleadings will be filed timely (or that a timely extension motion will be submitted in accord

with the requirements of our initial prehearing order, see Licensing Board Memorandum and

Order (Initial Prehearing Order) (Feb. 8, 2013) at 6 (unpublished)), we also expect that, absent

some request for clarification, OST will make a good faith effort to respond fully to any Board

inquiries.  

Additionally, relative to the substance of the information the Board sought with its

question, we observe that, with respect to those hearings conducted under the 10 C.F.R. Part 2,

Subpart G “formal hearing” procedures, there is long-standing precedent allowing an intervenor

to attempt to make its case based solely on its cross-examination of applicant and/or staff

witnesses.  See Tenn. Valley Auth. (Hartsville Nuclear Plant, Units 1A, 2A, 1B, and 2B),

ALAB-463, 7 NRC 341, 356 (1978).  Not clearly established, however, is the degree to which

that authority is applicable for the Subpart L “simplified hearing” we currently anticipate using in

this proceeding, see LBP-13-6, 77 NRC 253, 302 (2013), aff’d, CLI-14-02, 79 NRC at 26, in

which the parties generally are limited (absent a timely showing that cross-examination by the

parties themselves is appropriate) only to proposing questions that the Board, in its discretion,

may (or may not) pose to other parties’ witnesses.  Moreover, under Subpart L, after

considering any prefiled testimony and exhibits filed by the parties and any proposed party

questions for other parties’ witnesses, if the Board concludes that it has an adequate record to

make a determination, given the sole purpose of an oral evidentiary hearing is to pose

additional, record-clarifying questions to the parties’ witnesses, the Board seemingly has the

discretion not to convene such a hearing.  See 10 C.F.R. § 2.1207(a)(3)(iii).  Thus, OST should

consider seriously what evidentiary material it plans to provide in support of its position relative

to contention 2, and be prepared to answer a Board question about its intentions in that regard
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when the Board next discusses with the parties the procedures associated with the scheduled

2016 evidentiary hearing.  

Nonetheless, at this juncture, the Board declines to enter an order dismissing this

proceeding for want of prosecution by OST.    

 It is so ORDERED.

THE ATOMIC SAFETY
   AND LICENSING BOARD

      /RA/                                                      
G.  Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

      /RA/                                                      
Richard E. Wardwell
ADMINISTRATIVE JUDGE

      /RA/                                                      
Thomas J. Hirons
ADMINISTRATIVE JUDGE

Rockville, Maryland

February 6, 2015
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From: Sciretta, Nicholas
To: "cindy@mariogonzalezlaw.com"; lawyerreid .
Cc: Simon, Marcia; Spencer, Mary; Monteith, Emily; Cylkowski, David; Allen, Sabrina; Tyson Smith; Formosa, Noelle

R.; Mark McGuire (mdmcguire46@gmail.com); "dreddick@winston.com"; CSisco@winston.com
Bcc: Bollwerk, Paul; Wardwell, Richard; Hirons, Thomas
Subject: RE: Crow Butte Marsland Show Cause Order
Date: Tuesday, December 02, 2014 10:47:00 AM

Ms. Gillis and Mr. Reid,
 
Intervenor Oglala Sioux Tribe (OST) failed to respond by the November 28 submission
date to the Licensing Board’s October 22, 2014 order to show cause why the Crow Butte
Marsland proceeding should not be dismissed for want of prosecution.  At the Board’s
request, I am sending you this email as OST’s counsel of record.  Please be advised that,
in the absence of an OST filing received on or before Friday, December 5, 2014, that both
responds to the Board’s show cause order and, consistent with 10 C.F.R. § 2.307(a) and
section C of the Board’s February 8, 2013 initial prehearing order, explains why OST was
unable to comply with the November 28 filing date and timely seek an extension of that
date, the Board will assume that OST does not intend to submit anything in response to
the Board’s October 22 order and will act upon that issuance. 
 
 
Thank you for your attention,
 
Nicholas Sciretta
Law Clerk, Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
11545 Rockville Pike
Mail Stop T-3F23
Rockville, MD 20852
(301) 415-4128
Nicholas.Sciretta@nrc.gov
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